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2 -@ . . 

* Te Hindu Succession Bill, 1954, proposes in cl. 8(Z), definition (f)!, to enact a 
rule concerning the rights of inheritance by and through illegitimate persons 
which reads as follows :— 

“(f) ‘related’ means related by legitimate kinship : 

Provided that illegitimate children shall bo deemed to-be related to * their mother and to one 
another, and their legitimate descendants shall be deemed to be related to them and to one 
another? ; and any word expressing or denoting a relative shall be construed accordingly.” 

As might have been expected, the Bill does not adopt so strict an approach to 
the question of the inheritance-claims of illegitimate descendants of persons 
governed by Marumakkattayam law, and cl. 17 of the Bill defines “lineal descen- 
dant” comprehensively as “‘any child” of the person concerned or any descendant 
through either the male line, the female line or mixed male and female links. 
Guriously, and perhaps by oversight, the.same indulgence is shown to those 
claiming from persons governed by Nambudri law also.® 

Shortly stated, the general law as proposed in this clause will be a rather more 
rigid and distinctly less liberal provision than corresponding rules whether in the 
current Hindu law or in the vast majority of contemporary civilized systems. 
The responsibility of enacting a narrow and exclusive rule of this description is 
particularly heavy since not-only is a very large section of mankind about to be 
affected by it (for the whole community is affected by laws of this fundamental 
character) but the inertia operating against reform of private law tends to per- 
petuate that which can find no other substantial justification. Lapse of time 
tends to turn a mediocre compromise into an honoured principle, and the public 
hesitates to criticise even. that which, had its ancestors been better advised, it 
would never have been obliged to tolerate. 

‘The truth is admitted. on all hands that illegitimate children are in no way 
responsible for the circumstances which attended their conception. The fact 

*that the father and the mother were not married at that time is accepted in even 
the Dharmasastra as stamping them for ever with the mark of illegitimacy‘, 
that is to say, they are not aurasas (if male) and will never be entitled to succeed 
to their fathers on intestacy unless they can take advantage of the special pro- 


1. See [1954] Gazette’ of India, Part II, their ancestral estates from fragmentation. 


* Section 2, p. 880. 

2. The ambiguity should be noted in any 
event. 

8. Although Nambudris are not’ ‘specific- 
ally governed by Mitakshara law (see Madhavi 
Ammal v. Subramanian [1980] A.LR. Mad. 
584), they gre.and have always been a strik- 
ingly patrilineal people and have relied on the 
institugion of legitimacy in order to ‘preserve 


P- 


It is well-known that for centuries only the 
eldest son was allowed to marry, while the 
others consorted with Kshatriya and Nair 
women, whose illegitimate children by them 
belonged to their mothers’ tarmads. 

4. Kane, History of Dkarmasasira Vol. II, 
656: but see Pedda Amani and Chinna 
Amani v. Zemindar of Marung@puri (1874) 1 
LA.'282, 298: 
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vision concerning the dasiputra of the Sudra, to which we shall refer later. eThough Paks 
legitimacy prima facie is everywhere founded upon the status of the parents! 
and theerelationship between them, countries which have Pee | their civilfaw, * 
under the influence of the Christian tradition have generally accepted the pgoposj- e 
tion that children born during a subsisting valid marriage between their parents, y . 
or within a reasonable period after its dissolution, are legitimate for the purposes k 
of taking the father’s name, inheriting the property of its parents and ¢heir® 
kindred, inheriting under a will as the lawful children of those parents, and for 
the purposes of guardianship, maintenance and so forth. This humane rule - 
operates as a presumption in favour of legitimacy even in cases where there is 
every reason to suspect that the child in question was not conceived by inter- 
course between the putative parents, provided that pesitive proof cannot be 
adduced of the non-access of the presumptive father to the mother within the 
period within which the child must in the course of nature have been conceived. 
Even so, birth outside marriage or birth within marriage but attended by this + 
proof of non-access still causes in most societies serious disabilities and even, ine 
less enlightened times and communities, some disgrace. Both are generally ad- 
mitted to be totally undeserved. 

Accepting this point one nevertheless reflects that many of the penalties in- , 
flicted by law or custom are devised not in order to disqualify or depress the in- 
dividuals against whom they are ostensibly directed, but also, or more parti- ' 
cularly, in order to dissuade others from taking a course which might lead directly 
or indirectly to the infliction of those penalties on persons in whose welfare they « 
are interested. Thus in our present case the penalties denounced against illegiti- 
mate children, and incidentally affecting’ their offspring whether legitimate or 
illegitimate, are plainly intended to protect the interests of the lawful family; 
their object is to dissuade men and women from permitting the conception of 
human beings who cannot, for one reason or another, enjoy from the moment of 
their birth the security and disciplined affection of the settled, legally sanctioned, 
home. In other words, as is often suggested by those whose view of human 
nature is somewhat short-sighted, the distinction between legitimate and illegiti- 
mate children exists to discourage immorality. 

It is with the moral aspect of the question that reformers in Europe are most 
concerned. In their endeavours to ensure that no child shall suffer because of 
the unscrupulous or negligent conduct of his parents they have tested public 
opinion and have been told repeatedly that if the family is to survive some distinc- 
tion between legitimate and illegitimate children must be retained. This position 
has been ventilated much of late in France, a country justly considred among 
the most liberal in the world, where it has been urged that illegitimate children 
should be able to inherit on an intestacy from their parents’ ascendants as well 
as from their parents*. The more orthodox sections of the community have taken 
the stand that if this is allowed the institution of marriage, and particularly. the 
Christian marriage, will be not only indirectly but also directly threatened. In 
England, as in India, no means exists directly to confer upon an illegitimate child 
the status of legitimacy, but, unlike India, England is universally familiar with 
testamentary disposition, legitimation by subsequent marriage is now accepted), 
and if that is impossible the illegitimate child may be adopted under the Adoption | 
Act‘, so as to be for all purposes the equivalent of a legitimate child. England 
however has obstinately refused to follow continental systems of law in admitting 
the institution of “recognition”. This is of the utmost importance and deserves 
careful explanation. 

An indirect manner of legitimating illegitimate children which the Christian 
Church has always favoured is that of legitimation by subsequent marriage. The® 
theory upon which it is formally based is that at the time of the child’s concep- 
tion the father promises the mother that he will marry her: in other words the 
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1. See Medhatithi on Manu IX, 44, 45. in France at the time of writing (September, 

2. Travaux de la Commission de Reforme du 1954). i 
Code Civil: nnee 1947/8, pP: 897-726. A 8. Under the Legitimacy Act,® 1926. 
proposition on this subject is being considered 4. Of 1951. e \ 
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very acøwhich leads toconception is proofof intention that, if possible, the parties 
‘shall’ substantiate their position and enter the estate of matrimoney. This 

aot gourse is impossible where the father is under a sacred vow of chastity, is 

“already married or where the parents are so related that their intercourse was 

iAcesthous. Accordingly if the parents are able to marry, even after a long inter- 

val and, stjll more surprisingly even after the intervention of another marriagel, 

*theiz children are at once legitimated and in no way discriminated against as 
compared with children born of the marriage itself. There remain those children 


. born of adultery, of an incestuous or a condemned intercourse, whose position 


cannot be cured by the implementation of the aforesaid theory of the tacit promise. 
Accordingly the indulgence of the community might be sought in their favour in 
order that they might én some respects gain a status which they had failed to 
acquire through no fault of their own, and legitimation per rescriptum principis 
was in use from Byzantine times down to the end of the last century*. A modi- 
e fication of ‘this type of legitimation was embodied in the various civil codes of 
e Edtope under the name of “‘recognition.”? A child other than one born of incest 
or a condemned intercourse can in most countries be recognised, subject to various 
intricate rules protecting the interests of legitimate children, with the result that 
e they are accorded certain rights of inheritance which may, in the absence of spouse 
or legitimate issue, amount to the entire succession. Through all the small 


` variations of rules from State to State the same notion can be seen to run: where 


subsequent marriage is not the answer to the problem recognition can give the 
unfortunate illegitimate rights against the estate of the parent, or parents, willing 
to recognise him. In some cases recognition can be inferred from conduct, as in 
Louisiana, while in the majority of other systems a solemn act is necessary to 
confer the status, and it cannot, of course, be withdrawn. We are reminded of 
the position at Islamic law, according to which a man may recognise another as 
his son conclusively in law, provided that it is not manifestly impossible, that the 
recognised party does not controvert it, that paternity is not proved in another, 
and that the intercourse would not have been adulterous. 

These attempts to whittle down the stigma and the discriminatory effects of 
illegitimacy are all designed to effect a compromise between the desire to do 
justice, where possible, to the illegitimate child and at the same time to preserve 
the tranquillity and prosperity of the legitimate family. And some such compro- 
mise is necessary, even when we have admitted that the moral motive behind the 
discrimination is, and always has been, futile. The plight of illegitimate children 
has, shown no signs of diminishing the tendency towards irregular relations between 
the sexes, and with the popularisation of contraceptives the notion may be said 
to have received its coup de grace. 

What is the answer, then, to the dilemma in which India stands when about to 
enact a succession-law for Hindus? This is a task of the very greatest difficulty 
and it would be rash to are which course the Legislature will take. Hindu 
sentiment on the whole strongly favours a strict ‘ saora” approach, though com- 
passion for the unfortunate Der tiates is probably as strongly felt among 
Hindus as anywhere in the world, especially as until very recently the children 
of continuous concubines enjoyed the status and benefits within the joint family 
„Which logically followed from the accepted and not un-honoured status of their 
*mothers.> It may be suggested, in passing, that provision for illegitimates to 


I. The important Scots case of Kerr v. Mad. 717, Wadsworth and Patanjali Sastri 


Martin, [1840] 2D. 752 deals with this difficult 
point. 

2. See Gera v. Ciantar, (1887) L.R. 12 App. 
Cas. 557. 

3. It has been adopted in the Thailand 
Naa Rog Code, a draft of which was pre- 
pe by a mixed commission of Common 

wyers and Civilians. 
+4. Tyabji, Muhammádan Law, 8rd edn., 
pp. 261, 264, 8 

5. Th is Avell w worthy of comment that in 
aryulu, [1948] 


MANGE v. 


JJ., held that a gift of money to an acaruddha 
stri for the marriage expenses of her daughter 
was an immoral act and as such not a binding 
debt on the donor’s sons. The father’s re- 
lationship to his concubine was dismissed as 
“misconduct” and Patanjali Sastri J., added, 
“The fact that Hindu law, like some other 
ancient systems of law, recognises and makes 
rovision for certain human frailties cannot 
e taken as elevating taoin to the piane £ a 
ood morals.” This is signifigant, co: 
ma future Chief Justice of India ; but i Tti 
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a 
claim maintenance out of the estate of their putative fathers, if paternity ^is 
capable of proof by ordinary means, and to claim a yarying of thé will or gf the’ 
intestatg law itself if it makes no adequate provision for their neetls, might satisfy 
both demands at once. As for the mother’s estate, it is not improbable that*the® 
new Hindu law will follow the Hanafi school of Islamic law, the English lawtwhich 
is capable of improvement in this context) and the Roman-Dutch law} in refusing L 
to consider any child the illegitimate child of its mother, and that not merely toe 
the extent proposed in the Bill, but for all purposes whatever. In order to facilit- 
ate discussion on this problem the following article attempts to investigate the 
present condition of the Hindu law on the subject, indicating where appropriate 
the respects in which certain recently decided cases in Bombay and Madras ought 
to be held to be bad law. ö 


THE TWO ASPECTS OF LEGITIMACY. 

The main function of the concept and presumptions of legitimacy jis to point 
‘out who is the father for the purposes of succession®. Since paternity is even, in * 
the most favourable circumstances scarcely capable of objective proof, presump- e 
tions such as have been mentioned above are essential. A father is content that 
his property shall be taken by a child of his loins, or by one deliberately accepted 
by him. So a grandfather is content that his property may be inherited by either e 
his son’s actual child or one whom his son has deliberately adopted or recognised, _ 
though here the continental codes generally do not allow the recognised child to 
inherit on intestacy from the kindred of those who recognise him. Inheritance 
through an illegitimate is thus, as we see by experience, somewhat harder than 
inheritance by an illegitimate. Inheritance from an illegitimate is of course a 
different matter since succession depends on the title of the claimant and not that 
of the propositus. 

When we turn, however, from inheritance from the father or through the father 
to inheritance from or through the mother, the matter assumes an entirely diffe- 
rent aspect. The child’s connection with the mothér is one of observation and 
the bond between mother and child is such that it can never be denied. Instances 
of uncertain maternity have been known by reason of peculiar circumstances, 
but there the difficulty was caused by inefficient observation on the part of nurses 
attending the mothers ; there is no essential weakness in the manner of cognition 
of relationship to and through the mother. As Mack J. said in Y. Venkanna v. 
N. Narayanamma', 

“Paternity is a matter governed by the ‘jus civil? and maternity by ‘jus naturale’ 
...Whatever doubt may attach to paternity at the birth of the child, there can be none as 
regards its maternity.” 

We find in the old English law that the illegitimate child was nullius filius and 
incapable of inheriting on intestacy even from his mother, though maternity 


flatly counter to Hindu sentiment of an 
orthodox character. That ancestral property 
was the subject of the gift accoun for the 
actual decision; 

1. The famous maxim, “eene moeder 
maakt geen bastaard”’, is in full force in South 
Africa, and no distinction is made between 
adulterine, incestuous and other bastards. 

2. See the valuable discussion in Medh- 
atithi on Manu IX, 166. In the interesting 
hut indecisive case of Khoo Hooi Leong v. 
Khoo Hean Kwee, [1926] A.C. 529, in the 
Privy Council, the position was considered of a 
Christian woman’s son by her paramour, a 
Chinese domiciled in the Straits Settlements. 
The son in question claimed to be the son of a 
“tip” wife, or secondary wife, whose status 
could be created without any form of marriage. 
It was held that the son of a “t’sip” wife could 
inherit equally with children by a “‘t’sai’’ or 
“primary”? wife. But in this case could the 
Christian woman enter a liaison of this loose 
character and claim secondary wifehood? 


The Privy Council were prepared to admit 
that “it is a possible fural conception te a 
child may be legitimate, though its 
were not and. could not be legitimately i 
ried.” At first sight this astonis pro- 
position (p. 548) seems absurd. A definition 
of legitimacy would seem to require at least 
the possibilty of a valid marriage. But in 
fact their Lordships (though not distinctly* 
saying so) were drawing attention to the fact 
that legitimacy is a relationship recognised to 
exist by the public between a child and a man, 
said to be the father for certain or all purposes. 
If the woman of whom the child is born was 
incontestably in the man’s keeping through-, 
out the period when the child must have been 
conceived the presumption of legitimacy is 
inevitable. In societies which recognise female 
slavery, the status of the dasi (mother of the 
dasiputra), or the “secondary wife”, no diffi- 
culty arises. 

8. [1954] A.LR. Mad. 186, 188. 
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mitht bæ never so certain!t. No doubt the maternal. grandfather would not wish 
his lafids to find their way igto the hands of one born of intercourse which he had 
not himself foresten and of a union which had not received his blessing. , Senti- 
, ents vary, but so many systems have-followed the instinctive feeling” that a 
' d@ughtfr’s child is still a daughter’s child however conceived or born, that an 
yattitude pedolent of humanity and liberality is neither unexampled nor unworthy 
of wiger acceptance. 
We are prepared, then, to view legitimacy differently, depending upon whether 
, the question is whether the claimarit was related to his mother or his mother’s 
kin, or on the other hand to his putative father and the latter’s kin. And the 
recognition of this distinction is derived from reason and irrespective of the 
position found in the Hjndu law, and in particular from the esoteric technical 
element in it, the Dharmasastra. 


LEGITIMACY IN THE DHARMASASTRA. 

* At the outset it must be remembered that the public of ancient India did not 
differ from that of to-day in the fundamental respect of entrusting the distribution 
of the property of deceased persons to the living. To-day, of course, a certain 
discretion is allowed to the owner to state his preferences in the form of a will; 
ebut the basic conception is the same. ‘The living dispose of the goods of the dead, 
and hence the convenience of survivors is the first and foremost consideration to 
be borne in mind when framing the succession-law. Admittedly in order to work 
out theoretically the order of devolution it may be necessary to call in aid theories 
concerning succession (such as the so-called ‘‘spiritual benefit theory’’) which do 
not appear at first sight to relate to that consideration. Yet even those theories 
do not fail to respect the necessity that the law should appear just and proper to 
the living generations and should express intentions which they would otherwise 
have difficulty in making articulate. 

: (1) INHERITANCE FROM MALES. 

In order to understand the standpoint of the Dharmasastra on this topic it is 
always necessary to bear in mind that the setting in which legitimacy should be 
scrutinized is that of the joint family, and this is particularly important in consi- 
dering the right of a child to inherit from his father. The patrilineal joint family 
of ancient India was an entity in two senses, actual and hypothetical. The lesser 
family consisted of the descendants of a common male lineal ancestor extending 
to four degrees inclusive, together with wives, unmarried daughters, and in many 
cases unmarried women whether servants or free who cohabited with one or more 
malè members. There were of course the issue of these concubines, who were 
unquestionably members of the joint family?. The greater family consisted of 
as many of these collateral lesser families as could claim common descent from a 
remote male lineal ancestor, and were so related that it was recognizable that their 
members would all have been joint in food, worship and estate had partitions not 
taken place in the past. ` 

A unity of interest in property bound the male members of the lesser family 
together, while the members of the greater family had only potential interests in 
the property of collateral branches separated from themselves, while they retained 
identity of gotra-name, pravara-name, and a consciousness of blood-relationship 
‘and the duty of mutual protection and support. In early times these remoter 
agnatic relations were known as bandhus or bandhavas, before that expression 
acquired its contemporary technical meaning of cognates. These ancient band- 
havas shared ‘with the members of the lesser family the right of inheritance in order 
of priority, the nearer, generally speaking, excluding the more remote, and thus 
they were certainly all comprehended within the expression dayada, which we 
loosely translate into English as heir, co-heir, or, on occasions, co-parcener. 

1. Unless legitimated by statute. See of bastardy in the old English law see Birti- 
Coke upon Littleton 8b; but the rules of prohi- whistle v. Vardill, (1889) 7 CL & F. 895; 
bited ees for marriage still apply (cf. sa- Dyke v. Walford, (1846) 5 Moore’s P.C.494; 
pindaship for marriage and/or succession at Fenton v. Livingstone, (1859) 8 Macq. 497. 


Hindu law) @ The Queen v. Inhabitants of Brier 2. Though they might not shgre the same 
ton (1893) 1 B. & S. 447. For a full dise meals with the wives and their issue. 
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The membership of the lesser family was protracted by birth of sens frm ° 
wives, who were soon classified by the sastra according to their caste. Far of 
miscegenation and horror at inverted order of castes in marriage led to thesdis- - 
crimination between sons, even though born of wives, according to the dispropor® s 
tion of caste between the father and the mother, as if the sons born of a mSther $f 
lower caste were of lower magical and physical (not to say social) yalye. Buty 
apart from this discrimination amongst aurasa sons,! i.e. those begottgn om 
lawfully married wives (other than the Sudra wife of a Brahmin), the sastra was 
forced to develop a complicated and inconsistent doctrine upon the conflicting . 
claims of ‘‘sons’’ of a totally different category. When natural sons-of the body 
by wives either did not appear or died young it was open to the husband to adopt 
one or more sons in various ways. Moreover, his dauglter’s son by a husband, 
or by a lover, might be his son for practical purposes. Thus the waif-and-stray, 
the son bought for a price, the son accepted as a gift, the illegitimate son of one’s 
erring daughter and the son of one’s wife with whom she was pregnant at the time 
of her marriage to oneself—all these counted as sons, for they could fight to defènd, 
the homestead, garnered the same crops and shared the sacrificial meals with the 
gods and the ancestors just as did the aurasas. 

Indiscriminate adoptions and multiplication of the male members of the lesser, 
family? had two implicit evils: the remoter dayadas were chagrined to find that 
their chances of inheriting the property of the lesser family were being diminished 
and thus they tended to be less co-operative in matters of material importance ; on 
the other hand within the lesser family itself the fear of the effects of a partition, 
which would place aurasas at a great disadvantage, induced the wives to protest 
at undue indulgence to sentiment, pity or cupidity. The result was the paragraph 
in the sasira which deals with the distinction between full substitute sons and 
partial substitute sons. It would be an unduly lengthy matter to describe all 
the developments which took. place in still ancient times. The merest outline 
will suffice for our present purpose. 

The jurists, while differing among themselves as to how the desired effect might 
- be achieved, were unanimous in declaring that of the twelve possible categories 
of ‘‘sons” about half could be accepted as dayadas, or full members both of the 
lesser and of the greater family, competent to inherit from their ‘‘father’’ and/er 
from his agnatic kinsfolk, while the remainder were acceptable as gotrabhajah, 
that is to say members of the family, bearing its name and sharing its joint meals 
and even making, in default of better offerers, the ceremonial offerings of pinda 
and water and so on to supernatural beings in periodical worship on the famjly’s 
behalf, but incapable of inheriting from their ‘“‘father’s’’ kinsfolk’, In addition 
these ‘‘sons’”’ were arranged in order after the aurasa, with a view to demonstrating 
their priority as substitutes for the genuine legitimate son. According to the 
view adopted by Brihaspati, Harita, the author of the Brahmapurana and also 
Sankha-Likhita, the substitutes, or at least the first six of them, took each, if they 
competed at a partition of the father’s property, a share diminishing in proportion 
as each ‘‘son’’ lower in the list was reached. Gautama would give a fourth part 
of the whole to the second six, in the absence of the aurasa and his colleagues in 
the first six. The more modern view seems to have been that each excluded all 
the others, and that even the lowest in the list might take the whole in the absencq 
of any other ‘‘son’’28. Nevertheless the distinction between dayada or bandhu- 
dayada and their opposites, the adayadas or adayada-bandhavas, which is found’ 
in Sankha-Likhita, Vasishtha, Harita, Yama, Manu and Narada, is a.fundamental 


pe. 710-718. Every text found in this gigantio 
igest bears a stamp of unquestionable authen 
ticity, for the editor was the most learn 

jurist of his place and age. The explanation 


given by Vijnanesvara, Mitakshara I xi 81, 
of the distinati on between the two categories 


1 By mediaeval times the aurasa was 
defined as the son of a wife only of the same 
caste as the father. 

2. Mediaeval writers follow those smriti 
Authorities which allow a pratinidhi or sub- 
stitute only in the absence of an aurasa son. 


3. The texts themselves are very con- 
veniently a by Laksmidhara in the 
Vyavahara-kpnda of his Krityakalpataru (edn. 
K. V. Rangaswami Aiyangar, Baroda, 1958), 


must be correct and is well-supported, though 
not by all the commentators on Manu. 
18. Mitakshara I xi 88. . 
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* distingtich based upon the belief that not all substitutes for the aurasa could be 
considered legitimate heirs ôf a man for all purposes, and that sonship was a 
| wilative and not an absolute relationship. Thus the use of the word put/% (son) 
texé does not necessarily indicate that the person referred to must be a legiti- 
gor son for every conceivable purpose. It can mean anyone coming within the 
irteen é¢ategories referred to by the jurists, except where the context tells us, 
as in @ne special connection, that a further type of putra is envisaged. 


The kanina, or “son of an unmarried woman”, has already been mentioned. 
He was treated as the son of his maternal grandfather, and is mentioned by 
Sankha-Likhita, Vasishtha and Yama, in the first six substitutes, while others 
place him in the second. ẹ This is sufficient evidence to dispose of the theory that 
a valid marriage was necessary in ancient times to entitle a child of the union to 
inherit from his father!; a further example is provided by the sahodha, or child 
born of a woman pregnant at the time of the wedding, who was affiliated to the 
husland. In later times the paunarbhava or widow’s child was treated as the 
son of his mother’s husband, though conceived after the widow’s second marriage, 
as if this would have been an illegitimate birth had the sastra not otherwise pro- 
yided : the reason for this, of course, lay in the fact that remarriage of widows was 
tegarded as not only contrary to good morals? but legally impossible. 


Whether these instances of nominally or actually illegitimate sons being affiliated 
for the purposes of succession still operate to make a valid marriage unnecessary 
for the purposes of admitting heritable rights in the offspring of the union depends 
upon the answer to the question whether or not the law as to kaninas and the 
rest is or is not obsolete. Obsolescence in Hindu law is an extremely difficult 
matter, and it is extremely dangerous to hold that any rule found in a text admitted 
in an authoritative sastric work is obsolete unless another authoritative work 
declares that it is obsolete’. The history of the law may be of great use in this 
connection. Whereas the two greatest authorities admitted in the modern 
administration of the Hindu law of inheritance, Vijnanesvara’s Mitakshara and 
Jimutavahana’s Dayabhaga give no hint that this ample variety of ‘‘sons” is 
obsolete, and the great Digest of the learned Lakshmidhara, Vyavahara-Kalpataru, 
gies the matter the closest attention as being of current importance ; a slightly 
later contemporary of these giants, Apararka (c. 1125-80 A.D.) quotes, apparently 
for the first time in a legal commentary, a text attributed to the somewhat elusive 
authority Saunaka, to the effect that in the Kaliyuga, that is to say the current 
age ef mankind, only two kinds of sons are admissible, namely aurasas and dattas 
(or dattakas, the “given sons’’)’.4 In other words the remaining ten or eleven 
classes of ‘‘sons” are obsolete. This same text is quoted in the important and 
still authoritative works that followed Apararka’s commentary in date, namely 
the Smritichandrika, the Parasara-Madhaviya and the Vyavahara-Mayukha, not 
to mention the two standard works on Adoption(where the text might well have 
been expected) and several other later treatises, though by no means all the im- 
portant ones. It may thus be accepted that although it was a matter of contro- 
versy whether the kanina and others were obsolete by, say, the 14th century, 
there are good grounds for believing that the current impression to-day, which 
follows the tenor of Saunaka’s text, is correct ; on the other hand it may be admit- 
ted that certain exceptions to this rule may exist by custom in various parts of 
the country>, and indeed instances compatible with the definitions of the kshet- 


. 


1. If his mother married, however, he 
became the son of her husband: Mitakshara 
¥ xi 7; cf. ibid. 19. 


4. This text together with a commentary 
is printed in the Wai Dharmakosa, Vyavanhara- 
kanda, p. 1871. But we should compare that 
of Parasara, ibid., p. 1852, which allows the 
ksheiraja, dattaka and kritrima besides the 
aurasa. It would be rash to assign this text 


2. Even |in the year 1885 the Hindu 
Chief Justice of Travancore said (Nallaperumal 
Nallakannoo v. Neelamma Pillai, 4 T.L.R.1, 


7) that intercourse with a widow was as much 
adulterous as intercourse with a woman under 
coverture. 

3. This was emphasised by the famous 
decisior®in A. v. B., (1982) 54 Bom. L. R. 725. 


to an earlier stage of the development of the 
law; both are symptomatic of the same pro- 
cess of regularisation. 

5. E. G. Madras and Malabar® 
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raja and putrika-putra and even the krita have been ngticed in the last centusy ands 
a half. . 

Since we may accept that the instances of actual or fictional illegitimate song 
being accepted as legitimate for the purposes of inheritance from either thair 4 
maternal grandfather or their mother’s husband, as the case might be, have been 
cleared away from the legal scene, we may return to the situation fn the joint? 
family and observe the effect of this reform. The only sons left were the &urasa 
and the dattaka. It was the development and institutionalisation of the dattaka 
(now the “adopted son” par excellence) which not only coincided with but largely ° 
effected the obsolescence of the other categories of “sons”. Morally speaking the 
paurnabhava and the kshetraja were objectionable, while the other methods of 
acquiring a son were in every case other than the open to abuse. The 
dattaka was turned into as exact a substitute for an aurasa as could possibly be 
devised, with the assurance that his rights would be in every way identical with 
those of an aurasa, i.e. he might inherit from ascendants and collaterals ofthe 
adoptive’ father, and would not occupy, as according to Sankha-Likhita’s texts 
a position among the lower six ‘‘sons’’. 

By the commencement of the British period putra (with a single exception to 
which we shall return) meant in connection with inheritance from or through as 
father only the aurasa or the validly adopted datiaka son. But what of the sons 
of women not married to the father? If the intercourse took place outside the 
sphere of the joint family no question of any rights in favour of the illegitimate 
child could arise!. If the intercourse were between the father and an avaruddha 
siri, or free woman, whether married to another or unmarried, living temporarily 
in the joint family with her paramour, acute juristic difficulties arose. If she 
were married to another man (and the marriage had not been dissolved upon the 
grounds recognised by ancient authorities such as Narada) the child begotten on 
her was known to be its father’s child because of the continuous presence of the 
mother within the joint family at all material times, but because she was the 
property (in a peculiar sense) of a man other than the natural father—because as 
the sastrakaras put it she was alien soil in which the father’s seed had been sown? 
—the son born of her could not belong in any real sense to the natural father’, 
He belonged to his mother’s husband for mundane purposes, and no ‘adoptiot’ 
by his natural father could take place in the circumstances since the mother’s 
husband had not transferred his dominion over him. The position was no better 
with the son of an unmarried concubine. She stayed with her paramour out of 
affection and there was some obstacle to the marriage‘. She still belonged to 
her father, and her child would (according to séme authorities) be a kanina were 
that form of sonship still valid. Once again, without transfer from the maternal 
grandfather the natural father could derive none of the satisfaction from him 
that he could derive from his own aurasa’. Hence {the children of avaruddha 
stris, though entitled to be fed and clothed at the joint family’s expense, could not 
claim any share of their father’s estate at a partition, still less of the estate of their 
father’s kindred. L 

The position was otherwise with the sons of dasis. These females were pur- 


1. This is no longer) the case so far as 
claims for maintenance are concerned. 

2. For the texts see Laksmidhara, op. 
cit., p. 787-40. The burden of the tale is: 
“Take care of your wives, for sons born in 
your soil, though yours for mundane purposes 
are their begetter’s for spiritual purposes, and 
you will receive nothing from their offerings 
after your death; and you also take care not 
to sow sons in another’s field, for though they 
are theorctically capable of making spiritual 
offerings to you and your ancestors you will 
enjoy nothing of their society or assistance in 
this world.’”? Before the field can produce 
sons belonging to the begetter in every sense 
it must he“hallowed, samskrita, or in other 
words married. But humanity induced some 


exceptions and in the case of the kanina a 
special text supplied one. See also Medhatithvi 
on Manu IX, 44. ’ 

8. And thus could not inherit. See 
Gautama XVIII 9-14 and the important frag- 
ment not in the printed text of Gautama but 
orate by Lakshmidhara (op. cit., p. 789) 

efore XVII 9: kshetriyah  paradarikona 
vibhagam arhati. . 

4, The present writer cannot accept the 
account of the situation given by Sulaiman 
C.J. in Jagannath Gir v. Sher Bahadur Singh, 
(1984) 57 All 85. 

5. In Medhatithis opinion however (on 
Manu IX 162) in the absence ofghis sapindas 
a man’s adulterine bastard might succeed 
to him, s 
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* chased or otherwise acquired and had a status in the joint family which did not 
depend*merely on their inclination. They were owned by their master and their 
sons naturally belénged to him. Even the female slaves of a male slave belonged 

ifthe latter master!, and consequently their sons begotten by the master befonged 
to tim. "These dasiputras were allowed by consent of the ancient jurists to in- 
kerit from, thgir natural fathers upon certain conditions, the reasons for which are 
by no peans entirely clear as yet. The first condition was that the father should 
be a Sudra by caste. Thus the vast majority of the population were allowed to 
treat their female saves’ sons as their heirs in a special sense. Why the twice- 
born castes could not be succeeded by their dasiputras is a mystery, though a 
formal explanation is that the absence of a samskara in the case of the dasi made 
her child the offspring af an unhallowed intercourse and thus incompetent to 
perform the religious duties that were at one time incumbent on all twice-born 
householders. However, as Manu and Yajnavalkya tell us, the Sudra’s dastputra 
might isherit all his father’s property, except when there were aurasas or dattakas, 
ig wħich case he must share at a disadvantage with them, or a widow or daughter 
or daughter’s son, in which case the estate was split equally between the dasiputras 
and their competitors. We know from history that dasiputras were well-regarded 

d specially provided for especially in South India®, whence, hardly by coinci- 
Fs epme the large majority of the leading cases on the subject. 

It must be noticed, however, that the Sudra’s dasiputra was not one of the twelve 
categories of ‘‘sons” which were anciently split into dayadas and adayadas. There 
was never any question of his being entitled to inherit the property of his father’s 
kinsmen. Because this is not entirely easy to explain some modern lawyers have 
suggested that the dasiputra is after all a putra, whose rights happen to have 
been restricted and cut down by reason of competing claims’. The Courts have 
rightly refused to accept this suggestion, and have seen the Sudra’s dasiputra as 
one specially lifted from obscurity rather than one unfortunately depressed from 
full sonship. The statements found in certain judgments to the effect that the 
Sudra’s dasipuira inherits in recognition of his being a son tend to confuse the 
issue, and obscure the history of the matter. One may permit oneself to conjecture 
that the dasiputra was never a putra, even in the sense of the despised and depressed 
chald of a twice-born by a Sudra wife (from whom various kinds of property were 
perpetually withheld, and to whom only a small proportion of the whole could 
ever descend‘), because he was the result of a personal relationship between his 
father and the bondswoman, a relationship resting upon a business transaction 
(as often as not) and not partaking of the character of a family asset. The dasi- 
puira was not deliberately accepted by his father or (more important) his father’s 
wives, nor had he any relationship through his mother to his father’s relations. 
Not only was marriage missing, but also the factor of voluntary acceptance. Yet 
the arms of the dasiputra were as strong as those of his aurasa half-brothers, and 
his usefulness in the home, especially in the labouring or agricultural classes, was 
aptly rewarded by a share in the inheritance either ‘“‘at his father’s choice” or at 
the rate of half the share of an aurasa. Medhatithi (on Manu IX 179) followed by 
Jiroutavahana wisely extended this privilege to the son of an arried woman 
consorting with the father’, so that the affectionate concubine’s son might not 

at a disadvantage when competi 1g with the slave’s son, and the Courts of modern 

dia have slowly accepted this point of viev, until the word dasiputra has 
acquired a sense that would have astonished Manu and Yajnavalkya.® 


l. Manu, IX 179. 519; also Vellaiyappa Chetty v. Natarajan, 
2. See the inscriptions published in 5 (1931) 58 I.A. 402; 8.c. 38 Bom. L.R. 1526. 
pigraphia Carnatica, Belur 219 (c. 1141 A.D.); Bhagwantrao v. Punjaram, [1938%] Nag. 253, 
9 Ep. Carn., Channapaina 78 (1818 A.D.); 260, and Harisingji Chandrasingji v. Ajitsing}i 
6 Ep. Carn., Chikmagalur 105 (1848 A.D.); Nathuram, (1849) 51 Bom. L.R. 770. 
and cf. 9 Ep. Carn, Kankanhalli 81 (1808 4. Kane, op. cit., p. 598. See also Natha 
A.D.), where either the dasiputra or less Nathuram v. Mehta Chotalal, (1980) 55 Bom. 1, 
probably his mother is mentioned as heir. S.C. 82 Bom. L.R. 1848 severely criticised by 
8. See expressions of opinion in Parcatht Kane, op. cit., pp. 599-600, n. 1182. 
V. Thirumalad, (1887) 10 Mad. 884; Ramalinga 5. Dayabhaga TX 81. 
Muppag y. Pavadai Goundan, (1901) 25 Mad. 6. The rigid definition was Misisted upon. 
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So much for the rights of inheritance of sons both from and through their nattiral è 
fathers. What of the position of daughters? In thg presence of sons dattghters 
had in ancient times little function of material or spiritual intportance ine their ` 
father? house. A man without daughters was under no instinctive urge to are 
one, though in ancient times such adoptions were by no means unknown,"and fhe 


law does not refer to any such instinct. 


At first daughters did not inherit at all, 


except in the absence of sons, when a daughter could be treated as a son for the 
purposes of transmitting heritable right to the daughter’s son. This is the origin 
of the putrika-putra, which, as we have seen, is now officially obsolete. Later, , 
as texts of Brihaspati, for example, relate, the daughter was allowed to inherit 
after the widow. No question of inheritance by the daughter of other than a 
married wife ever arises. On the contrary only daughtgrs of the same caste, i.e. 
born of wives of the same caste as the father, are permitted by some authorities, 
It must be understood that whereas both putra and duhita mean, and always 
meant, children of a man by his wife, the word putra was enlarged by atidesa ta 
satisfy the urge to have male issue for mundane and superstitious purposes. On 

might have a son in the sense of ‘‘adopting’’ a waif, buying a child, and so on; 
one might have a son in another sense by one’s own brother having a son born to 
him ; and in yet another sense by having a male child born to one by one’s female 
slave. No such atidesa was permitted with respect to daughters. Thus, although’ 
daughters by avaruddha-strts and/or dasts were undoubtedly maintained in the 
joint family, no question of allowing them to inherit from their father or through 


their father ever arose. 


As for inheritance from illegitimate sons and daughters one may suspect that 


the position might be entirely different. 


The principle of reciprocity seems to us 


so obviously just that it is with an effort that we realise that though the grand- 
father might object to the family property passing to the son of his son by a 
female slave, he would not have the same objection to himself inheriting the 
acquisitions of that grandchild if the father had predeceased him. Was there a 
relationship recognised between the illegitimate son (of either kind) and his 
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father’s kindred for the purposes of enabling the latter to inherit from the former? 
e are faced at the outset with the embarrassment that whereas there are texts 
ing putratva, ‘‘sonship”, there are none defining pitritva, ‘‘fathership” and §0 « 

A At first sight it might seem that if X is established to be the son of Y, Y must 
tablished thereby to be the father of X. But, though what follows appears 
a paradox, this is far from being the case. In our context sonship was 
ed with the object of settling who should inherit from senior generatigns ; 
ditional types of sons were added and later withdrawn. Fathership remamed 
ichanged since there was never any inducement to supply the want of the 
Sitimate father. If the father were unknown the next in order of devolution 
the estate, namely the brother (except in those antique schemes which 
ferred the collaterals even to ascendants). Some authorities place, as is well 
own, the father before the mother. If the father were unknown, as in the case 


|. © of the son of a woman of loose life, the mother, who was always known, might 
take the estate. By atidesa indeed certain persons, such as the father’s mother 
and the step-mother were admitted to the rank of mother, in order that they 
might take as soon as possible after the actual mother. But no atidesa is found, 
regarding the father. But, it may be objected, what of the case where the pre- 
sumptive father is pointed out by the law, as e.g. the father of the krita or ‘“‘bought 
son’. We may counter this by pointing to the kshetraja, whose presumptive 
father was dead, by definition, and whose actual father was counted anything 
but his father. Moreover, whatever the position before the middle ages, the only 
two sons allowed by the Dharmasastra at present are the aurasa and the daitaka,* 
and in their regard no doubt has ever existed that the father can inherit from the 


in Narain Dhara v. Rakhal Gain, (1875) 1 
Cal. 1; Kirpal Narain Tewari v. Sukurmoni, 
(1801) 19 Cal. 91; Ram Saran Garain v., Tek 
Chand Garain (1900) 28 Cal. 194; and alo, 
independenti, in Nallaperumal Nalakannoo 


v. Neslamma Pillaj, (1885) 4 Trav. L.R. 1. 
The Bombay view (see cases quoted in Kane, 
op. cit., p. 602, n. 1187) was adopted in Cal- 
cutta in Rajani Nath Das v. Nai Chandra 
Dey, (1920) 48 Cal. 648, F.B.. ee 
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” son. Jt mains therefore the case that the Dharmasastra does not provide for 
the inheritance by, the putative father of the property of his illegitimate son, And 
i$ the case notwithstanding any question of sapindaship between the illegiti- “ 
*mate sow and his putative father. - It is true that Vijnanesvara says that blood 
relationship conveys—orin fact is—sapindaship; it is true that Manu says that the 
nee earest sapinda inherits. But we cannot read the two together so as to arrive 
the ¢onclusion that because there is a blood relationship between the illegitimate 
‘son and his putative father (if it can be proved) therefore the father may inherit. 
‘If we could so conclude there would be no end to the inheritance from the illegiti- 
mate propositus and all manner of putative father’s kinsfolk could claim. This 
the modern Courts, for all their having been bemused with arguments based on 
‘sapindaship, have stalwértly refused to doè. Otherwise the ensuing non-reci- 
procity would have been little short of a scandal. rail ticki ok 
That, the mother may inherit from her illegitimate child Has palace aged 
dispyted, and the Dharmasastra contains (so far a thé présent writer 
definition of mata which excludes the mother o st égitimate, child?” $t) an be 
objected that if the sastra means by pita only t # eof a legitimatt child i 
strange that mata should include both the moth! eto ee je Mother 
of the illegitimate child. To answer this it is e only jox rtgrthe fact 
advertefl to above that maternity is objective ard ` paternity: au Me 
This fact is not a new discovery of our age, but a ‘fact of life: 


(2) INWERITANCE FROM FEMALES. 99 129 

The property of women was and still is called stridhana. Its devolution on ` 
death is called siridhana-vibhaga which is a branch of daya-otbhaga, or “the parti- 
tion of a succession”. Although the actual line of devolution may depend upon 
whether the proposita was or was not married, and upon whether or not she was 
married in an “approved” | form, it remains beyond question that the proposita 
is called throughout stri, or “woman”, and not patni, or ‘‘wife’’. We even find the 
expression apraja-stridhana, “‘the estate of a childless stri”. Thus the ancient 

du jurists worked out the law of succession to a woman upon the principal 
basis of her sex. The unmarried daughter, the mother, the widow, the prostitute, 
alt had to be accounted for under the one head, stri, “woman”. Some judges have 
been astonished to find no account in the sastra of the devolution of the property 
of temple dancing-girl-prostitutes : indeed these also were women and the law of 
stridhana accounted for them, at least to the extent that their caste customs did 
not validly abrogate that, as any other, chapter of the sastra. 

Thus, prima facie, when the sastra tells us unequivocally that the first heirs of 
a woman are her daughters, or in some cases her sons and daughters jointly, we 
suould understand by that her children whether legitimate or illegitimate. In 
fact there is not the smallest hintin any of the texts (so far as the present writer 
knows) that a woman’s illegitimate children are in any way discriminated against: 
they are not even separately mentioned. 

It may however be objected that no one may inherit unless he or she is a sapinda, 
and sapindaship is born of a valid marriage only. Both parts of this preposition 
are mistaken. In the first place there are heirs who are not sapindas, namely 
sakulyas, samanodakas, the guru, sishya, sabrahmachari, the King or sadbrahmanas?. 
In the second place sapindaship does not depend upon marriage alone since 
although in respect of putratva only the aurasa and dattaka are nowadays admissi- 
ble, the definition of sapindaship has not altered in this regard since the days when 
the kanina and kshetraja were certainly sapindas*’. But, further than this it 
must be admitted that community of blood particles is the accepted definition of 
sapindaship (within the allowed degrees) at Mitakshara law and the illegitimate 







l. As for example in Zipru v. Lomtya, duty to perform funeral ceremonies and cer- 
(1921) 46 Bom. 424, s.c. 23 Bom. L.R. 1195, tain sraddhas of the deceased. This is not 
the ratio was the need for reciprocity in succes- sapindaship in either the Mitaks 
sion. Dayabhaga sense. ent of La aw TN, 
2. Poor ea sapindas in an andea 3. Yajnavalkya, IT 182: 
sense imethat t are competent and under a caisam puroathave parah p 
Y ” A, wel 2442 
Date. .esss esvevces j 
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child is certainly a blood relation of his mother and his mother’s liini. s ° 


A further objectidn is that in the Mitakshara the learned author, having gealt 
with a woman’s heirs generally, passes, as his text obliged him to do, to the questios 


of the property of betrothed maidens. In the course of treating of this ¢opic he 


says as follows :— 


If a betrothed damsel die, the bridegroom shall take the rings and other presênts, or thf 


nuptial gratuity which had previously been given by him “paying however the charges 


both 


sides” ; that is, clearing or discharging the expense which has been incurred both by the person 


who gave the damsel and by himself, he may take the residue. 


But her uterine brothers shall ° 


have the ornaments for the head, and other gifts, which may have been presented to the maiden 
by her maternal grandfather or other relations ; as well as the property which may have been. 


regularly inherited by her. 


For Baudhayana says: “The wealth ef a deceased damsel, let the 


uterine brethren themselves take.On failure of them, it shall belong to the mother; or, if she 


be dead, to the father,”* 


Vijnanesvara continues: “It has been declared that the property of a woman’ 
leaving no issue goes to her husband...” It is perfectly clear from this that the 
passage cited above is to be read subject to two paramount rules, firstly that the 
first heirs of a woman areher children in the order laid down in Mitakshara IT xi, 
15-25 (where applicable) and secondly (and somewhat obviously) that in defaulte 
of children the husband succeeds (unless the marriage be in an unapproved form). 
Where the proposed marriage has not taken place and there are (we must infer) 
no children, the proposed husband does not qualify as a husband (as he does with 
the effect of preventing the promised girl from being married to another in the 
event of his own death before consummation or even, according to leading authori- 


ities, before panigrahana) but must give place to the uterine brothers. 


An obvious. 


discrepancy exists between the claim of the brothers under the text of Baudhayana 
and the claim of the parents under other texts, but the contradiction is not in- 
capable of resolution and in any case does not affect our problem. The text of 
Baudhayana is not intended to defeat the rights of illegitimate children, but to 
put an equitable limit to the fiction that the boy to whom a girl has been vagdatia 


is her husband for most purposes. 


A further objection still arises from the reflection that according to certain: 
schools of thought her daughters are not the woman’s first heirs, but in some cas 


sons only or children of both sexes. 


The property which devolved in that manner 


often originated either wholly or partly from the husband. For example the 
Smritichandrika makes sons and married daughters the first heirs to anvadheyaka 
and bhartridatta stridhana. The Vivada-chintamani gives all technical stridhuna 
other than sulka (bride-price originally) and yautaka (wedding-presents generally) 


1. Nandapandita speaks of the heritable 
relationship infer se of the sons o: a woman by 
different husbands. Where Yajnavallya says, 
referring to the rule of per stripes division of an 
inheritance among descendants (anekapitri- 
kanam tu pitrito bhagakalpana) the Vivada- 
ratnakara comments that anekapitrikanam 
(“of those born of several fathers”) means 
ckasyam ydshiti bahubhih samjatanam (“of those 
born to one woman by several men’’): this 
shows that uterine brothers were contemplated 
incidentally, though it does not prove that 
they had rights of mutual succession. Gauta- 
ma (XXVIII 27/25) has a rule tbat the property 
of a deceased unreunited brother goes to the 
eldest surviving brother; on this Maskari 
comments (Dharmakosa, Wyavabarakanda, 
p. 1466) that the eldest in each case will be the 
eldest brother among sons of the same caste 
from different mothers, and among those of 
different caste the eldest from among those 
born of each mother, This leaves the matter 
open. But, assuming the Mitakshara text 
to be ambiguous, the strongest proof of the 
sapindaship of the illegitimate son with his 


mother (and hence with his uterine brothers 
procreated by whomsoever) is found in part 
of the commentary of the great jurist Medhati- 
thi on Manu IX 148. There we are told that 
the son born of a woman who cohabits with a 
man under the impression that a son born 
thus wil] be her husband’s child and entitled 
to inherit her busband’s property, but without 
the authorisation of the elders which made the 
procreation of a kshetraja legal, will not in-, 
erit the husband’s property. But, says the 
learned commentator, pindadanam tu ne 
nishidhyate; yadyapi patitotpanno bhavati. 
The “unauthorised”? mother is declared a 
patita by Manu IX 144. The commentator 
relies upon the very explicit text of Narada 
(18, 198-20), particularly the lest half-sloka re 
asulkopanaiayam tu pindada vodhur eva te. 
He who gives a pinda to a male ancestor (actual 
or presumptive) gives one indirectly to that 
ancestor’s wife or wives, and between husband 
and wife there is ekasarirambhaka-sapindya. 
On the whole subject see Gharpure, Sapin 
(1948). ° 
2. H xi 30. 


= 
bd 


e 
d ’ 
VOL. LVIL] JOURNAL. ` 13 


* to sons “and ynmarried daughters equally. The Vyavahara-mayukha gives 
* io “ops en and, bhartripritidatia (husband’s affectionate gifts) to sons and un- 
oo. daughters. It will be suggested that no law which allowed the husband’s 

ts to his wife to pass equally to his own children by her and those borf of her 
$ paramours could long subsist in India, and that accordingly the word pura 
on this context must mean legitimate son of the husband in question, and therefore 
fhe werd duhita must similarly mean legitimate daughter. This argument is of a 
force which cannot be denied. But a sufficient answer to it does exist, because 
-in fact the feelings of the husband and of his family were adequately protected. 
Gifts from the husband or his kinsmen to the wife were intended to be used, within 
certain not very strict limits, according to her pleasure. A woman who already 
had illegitimate children at the time of her marriage must have been accepted 
by her husband as a non-virgin. If presents were made to her in those circum- 
. stances, her marriage plainly being one of a disapproved sort, there was no possibility 
of disappointment if at her death her illegitimate issue took the estate to the 
exclusion of the husband. If she bore illegitimate children subsequent to the 
marriage it was always open to the donors to resume the gifts if they could lay 
hands on them, As a matter of fact the sastrakaras protected the husband and 
ehis family by the ingenious device of denying the capacity of a married woman 
to recejve a gift! A gratuitous transfer of ownership could come about only by 
dana. Dana wes not a mere matter of physical transfer, but involved a special 
technical capacity of giving and receiving.. Since even pratigraha, or ‘‘accept- 
ance,” required the recitation of a manira, and since women were theoretically 
always incapable of uttering mantras it followed that no complete gift in the 
technical sense of the word could be made to at any rate a married woman}. 
Accordingly the so-called bhartridatta stridhana was not a gift in the full legal sense, 
but a license to use and enjoy, and since even a true gift could be resumed at 
Hindu law on proper grounds,” it goes without saying that the remedy if a wife 
went astray was in the donor’s own hands and if they did not choose to take 
advantage of it and the property remained in her possession nothing was more 
reasonable than that her children should still be herfirst heirs. It is not surprising 
that precise details of this are not to be found in the sasira (except perhaps in 
wgard to the treatment of a wife or widow who has been unchaste), since the 
sastrakaras were content to warn the husband against allowing his wife (upon 
whose unstable propensities Manu for example dilates at length) to contract 
alliances from which illegitimate children might be produced ; a well-endowed and 
well-protected wife would not give rise to such eventualities. 

o much for inheritance by illegitimate children from their mothers. Next 
comes the question as to inheritance by illegitimate children through their mothers, 
In the orders of succession we find the daughter’s son, but we are left to conjecture 
whether this includes the daughter’s illegitimate son. On the principle that the 
relationship of such son is certain, whereas that of a son’s illegitimate son is not, 
it seems probable that the position in succession to females is the same as in a 
succession to a male, namely that the illegitimate children of a female are indis- 
tinguishable from her legitimate children, whether she be the proposita or a mere 
link in the chain of relationship between the propositus and the claimant. The 
„texts afford us no direct assistance and the conclusion put forward here is based 
° upon fundamental considerations which must have occurred to the minds of the 
Hindu jurists like Medhatithi, who takes pains to explain in detail the presumption 
of paternity. 

The fact that amongst the heirs of a woman are found the parents’ heirs and the 
husband’s heirs is of no assistance. Undoubtedly these were calculated (before 
* the British period and the strange effect of the Act of 1929) as if the father or mother 
or husband, as the case might be, had died immediately after the proposita. This 
1. See Lakshmidhara, op. cit., Danakanda, (pratisoikam: Lakshmidhara, ibid., p. 40). 

p. 44, introd. p. 98. ‘Un-married ls are 2. The modern Kandyans of Ceylon, whose 
said to be capable of receiving stridhan as a private law is derived from the India of several 
dana, but this is probably to be understood centuries B.C., still boast of their law of gifts 


in a gaun&® sense, particularly since the jurists retaining a paramount right o resumption in 
belieyafhat she has a subsisting right to it the donor. 
e 
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merely supports the conjecture that even where the proposita was a female “the ? 
definitions of relatignship were identical with those. which applied in suctession 
to males, and that in both cases the links between a male ascendant and a descen- 
dant bħd to be legitimate unless specially excepted whereas the links between” » 
female ascendantand her children need not be legitimate. Until further eviderfce 
is discovered on this subject the conjecture advanced here must serye pur turn, 
That such gaps exist in the Dharmasastra should not occasion surprise. A §irthet 
example is that of succession to hermaphrodites or persons of doubtful sex. Where- 
as a modern statute of Cochin provides for them (likening them to females), the. 
ancient law makes no provision whatsoever. As claimants klibas are said to be 
unworthy of a share. But what of the succession to their property? A possible ' 
explanation for the silence is that in the vast majority, of the rare instances of 
hermaphrodism it would make no difference which law of succession, whether 
applicable to males or females, were applied. Nevertheless one would have 
thought that the subject would give a valuable opportunity for the display of 
juristic subtlety, as in other systems where a difference of sex affects devolution 
of the estate. 


LEGITIMACY IN THE CASE-LAW. 


Where the accepted Dharmasastra authorities supply a rule the Courts are® 
obliged to follow it, unless it has been modified by a long-continued line of Judicial 
decisions originally laid down in ignorance of the sastric rule or in a determination 
to distinguish it, unless it has been modified by legislation, or finally unless there 
can be shown to be a binding custom which over-rides the textual law. Where on 
the other hand no rule can be made out clearly from the texts two courses are 
open: if the existing body of law clearly suggests a method of filling the gap, 
whether by analogy or by consistently prolonging an established rule in order to- 
cover the point in question, it is open to the Court to apply the Hindu law in such 
a way as to supply the rule needed: in this manner the Hindu law can grow; in 
other cases where such clear indications are not available from the Hindu law 
sources the last resort must be to justice, equity and good conscience, which in 
the past corresponded with the Common Law of England!. Judges have 
been known to support their decisions by reference to ‘“‘natural justice”? but 
this vague expression is merely an approximation to what justice, equity afti 
good conscience would indicate in the relevant context. 

The course of the case-law has thus been far from straightforward, and to- 
prolong it by analogy from what has been established already would perhaps add 
to the confusion. Nevertheless it is possible to say to what extent the current 
law conforms to the pattern justifiably derivable from the Dharmasastra, upon 
which the whole edifice ought to rest. 


(1) THE DASIPUTRA. 


There is no doubt but that no dasipuira may inherit unless his putative father 
belongs to the Sudra caste’. He must be the son of a concubine in the continuous 
keeping of his father at the time of his conception, though it is no longer true to 
say that she must be his father’s slave (and thus impossible since the abolition of 
slavery in India) and indeed she may have been the wife of some other person so 
long as she ceased so to be immediately before the conception and is for the time, 
being faithful to the father*. She is not obliged to continue in the father’s keep- 


l. See Philomena Mendoza v. Dara Nus- "788; cf. Ramachandra v. Hanamnaik, [1986] 


sarwanji [1948] Bombay 428, s.c. 45 Bom. A.LR. Bom. 1, s.c. 87 Bom. L.R. 920, s.o. 60 
L.R. 68. 


2. For example in Chatunni v. Sankaran, 
(1884) 8 Mad. 288, where it was found consist- 
ent with natural justice to permit the son of 
a Moakkattaym (patrilineal) male married 
{according to a proved custom) to a Maru- 
makkattayam female (member of a matrilineal 
tarmad) to succeed beth to his father as male 
issuc and in his capacity as descendant in the 
female line in his mother’s tarwad. 

8. Bhaont g. Maharaj Singh, (1881) 3 AIL 


Bom. 75. 

4. Rajani Nath Das v. Nitai Chandra Dey, 
(1921) 48 Cal. 648, r.n.; Vithabai v. Pandu,, 
1926) 28 Bom. L.R. 595 ; Tukaram v. Dinkar, 
1980) 88 Bom. L.R. 289; Soundararajan v. 
Arunachalam Chetty, (1915) 89 Mad. 186, F.B. ; 
Uderam Balli v. Thaggu, 1949 A.I.R. Nag. 877. 
It is to be noticed that the child of an adultero- 
us intercourse is probably still incapable of 
inheriting as a dastputra despite the decision 
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The dasiputra himself is entitled, as indeed is any other ċhild, to as large a 
peoportion of his father’s self-acquired property as his father may choose $o give 
thit, and this will satisfy his entire claims to his father’s self-acquired estate, and 
as regards his father’s divided share in joint family property the position appears 
to be gimflat? The father’s right to separate his sons at his pleasure applies to 
the dasiputra also, and the receipt ofa share no matter how small will put an end 
„to his claims against the family. This distinguishes him from his legitimate 
brothers, since their rights are not satisfied until their exact proportion of ancestral 
property has been paid over to them. 

If the father dies withgut making any such donation to his dasiputra, the latter 
is entitled to receive eier the whole estate in the absence of legitimate son, 
widow, daughter or daughter’s son, or if any of the latter compete with him, then 
& proportion of it. Against a legitimate son he may claim half a legitimate son’s 
şhare? ; against the widow, a daughter or daughter’s son he may claim half the 
estate‘. Although he could not sue his father for partition, nor his father’s 
ascendants or collaterals’ (for he has no birth-right in ancestral property‘), it 

.Was always admitted from the plain text of the Mitekshara that he had the right 
to sue his legitimate brothers for partition and possession of his proportionate 
share’. Where the dasipuira and legitimate sons live together unseparated as 
to their status, and the legitimate sons die undivided, the dasiputra was held as 
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long ago as 1815 to be entitled to take 


in Akku Prahlad v. Ganesh Prahdlad, [1945] 
Bom, 216, F.B. s.c. 47 Bom. L.R. 5. A child 
of incestuous intercourse is repeatedly said to 
be incapable of inheriting, but the definition 
of incest for this purpose seems to remain 
vague. This is unsatisfactory since the plea 
has failed which sought to deprive a dasiputra 
of his status on the ground that his father and 
mother were within the prohibited degrees for 
marriage. 
1. This being settled with regard to the 
gestion of maintenance in Uderam Bali v. 
, [1949] A.LR. Nag. 877, is approved by 
Raghavachariar (Hindu Law, 8rd edn.), 
on the ground that the dasiputra cannot be 
deprived of his rights on account of the con- 
duct of his mother over which he has no contfol. 
This partially answers the doubts felt and 
expressed by Krishnaswamy Rao C. J., in 
Nallaperumal Nallakannoo v. Neelamma Pillai, 
(1885) 4 Trav. L.R. 1. 

2. There is no hint of a distinction in the 
Mitakshara text (I xii); the same was the 
opinion of tbe Madras High Court as expressed 
in Karuppannan Chetti v. Bulokam Chetti, (1900) 
28 Mad. 16. In that case a legitimate son sued his 
father and his father’s dasiputras for partition: 
the father’s desire that the dasipuiras should 
take each an equal share with the aurasa was 

e Upheld by the Court. 

3. Gur Narain Das v. Gur Tahal, [1952] 
A.LR. S.C. 225. In this context a dattaka= 
an aurasa. 

4. Kamulammal v. Viswanathaswami, 
(1928) 50 LA. 82, s.c. 25 Bom. L.R. 577. 
There appears to be a conflict of judicial 

s authority on the devolution of the share 
taken by the widow or daughter after the 
latter’s death. If the dasiputra would be the 
next heir of the father if the father had died 
at the time when the female heir died, then he 
is a reversioner and as such entitled to take 
the half-share. This question was answered 

ositivelye by the Nagpur High Court in 

hagygnirao v. Punjaram, [1988] Nag. 256, 

è 


the property by right of survivorship. 
where the dasiputra shared with aurasa sons 
In the share that had been given on a partition 
to the father’s widow. The Madras High 
Court in Karuppayse v. Ramaswami, (1982) 
55 Mad. 856, held the dasiputra unqualified to 
take as a reversioner from the hands of the 
widow or daughter as the case might be so as 
to exclude the daughter’s son. Mayne (11th 
edn., pp. 687-8) supports this by saying that 
the dastputra is “undouttedly neither a sagotra 
nor a bhinnagotra sapinda of the last male- 
holder within the text of Manu”. A better 
solution would seem to be this, that it is un- 
wise to rely merely on the text of Mitakshara 
(I xii), since the Mitakshara docs not contem- 
plate a limited estate for women, and that we 
must suppose that the dasiputra would have 
been allowed by the author to take the whole 
estate subject to the interruption of the 
woman’s limited interest tor her life, or the 
lives of the widow and daughters consecutively. 
If the father were survived by his dasiputra 
and a daughter’s son, the former would part 
permanently with a half of the estate, and 
similarly if there were widows and daughters 
as well as a daughter’s son, but if the dasiputra 
competed with widows and/or daughters onl 
he would be entitled to the reversion of their 
half-share. Thus the Madras and Nagpur 
decisions are reconcilable. 

5. Ranoji v. Kandoji, (1885) 8 Mad. 557 ; 
Parcatht v. Thirumalai, (1887) 10 Mad. 384 ; 
Karuppa Goundan v. Kumarasami, (1902) 25 
Mad. 420; also Gopalasami Chetli v. Aruna- 
chelam Chetti (1904) 27 Mad. 32. 

6. This is insisted upon in Rathinasaba- 
pathi v. Gopala, |1920] A.I.R. Mad. 545; Gur 
Narain Das v. Gur Tahal [1952] AIR. 5.C. 
225. 
7. Thangam Pillai v. Suppa Pillai, (1889) 
12 Mad. 401. 

8. Vencataram v. Vencata Lutchemee Um- 
mall, (1815) 2 Strange’s Notes on Cases, 204, 
804. Decided on jointness of enjoyment 
during life. ° 
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Thus, although the dasipuira had no birthright in the ancestral *propettyebefore 
his father’s death his unsatisfied rights against the father’s property attached at 
that moment to every part of it and he became a coparcener with his legitima 
brothers, so as to enjoy like an ordinary coparcener at Mitakshara law the privilege @ 
of survivorship'. Needless to say the same is the case where the coparcenary 
formed at the father’s death is one between two or more illegitimate sons (being? 
dasiputras)*. . 

In Krishnayyan v. Muttusami? two Sudra brothers, V. and S., lived undivided 
with the two dasipuiras of V. V. died first, and then S. died leaving two widows:" 
V's dasiputras claimed the whole of the property on the ground that they had 
taken not only V’s but also S’s interest in the coparcenary property by survivor- 
ship. The Madras High Court held that they could not t&ke S’s property whether 
by survivorship or by succession, saying*, 

“while we concede the claim of the illegitimate son we are unable to uphold the cogtention 
that he is entitled to take the undivided interest of his father.” e 
Thus, although a dasiputra may take by survivorship from his father’s sons, with 
whom he forms a coparcenary on his father’s death unless the father had previously 
given him his advancement out of the estate, he cannot take by survivorship from 
his father’s collaterals with whom he can never form a coparcenary, and it is in® 
this sense that the above quotation must be understood. 

In Ranoji v. Kandoji§ three Sudra brothers were joint: two died leaving aurasa 
sons and the third a dastputra, who sued the aurasas for partition. Following 
Krishnayyan v. Muttusam?, and assuming that if the dasiputra could not sue 
for partition he could not sue their sons either, the Madras High Court once again 
affirmed that the dasiputra has only an exceptional right of inheritance probably 
not extending beyond the separate and self-acquired property of his divided father. 
They said, 

“It is difficult to see on what ground the claims of the illegitimate son upon the coparcenary 
estate of the father and the father’s brothers can be placed above those of the widow, the daughter 
and the daughter’s son. If the daughter and widow can claim only maintenance, because the 
coparcenary property remains a unit in the hands of the surviving brothers, it is to be assumed 
that the result would be the same in the case of illegitimate sons,” 

In Parvathi v. Thirumalai? the question was of succession to an impartible 
zamindari. The only son was a dasiputra and he was in competition with his 
father’s coparceners and widow; if he were a putra for the ordinary purposes of 
succession he would exclude these, but as he had no birth-right in the zamindari, 
in which his late father’s coparceners had a birth-right, and as his father had ‘eft ` 
no legitimate sons with a birth-right in whose company he could in his turn form 
a coparcenary, the Madras High Court once again followed Krishnayyan v. Muttu- 
samt and dismissed his claim. It was remarked® that 

‘“*|..the kinship of an “‘Aurasa’’ extends to the entire joint Hindu family, whereas that of 
an illegitimate son is confined to his father and mother and their branch of a joint family.” 

So far as this relates to the father and his branch this must be accepted as perfectly 
correct. But the Court went further and in an interesting dictum propounded 
that (p. 344) : 

“Thus, the absence of legal marriage between the father and the mother is considered to e 
produce the same effect as severance from the coparcenary family (sic) by reason of aex. As to 
his position as the partaker of a portion of the father’s estate with the legitimate son, it was usual, 
even, at the time of the Mitakshara, to allocate portions of the estate in lieu of maintenance for 
daughters and mothers. Therefore, there can be no doubt that in the case of a competition 


1. Sadu v. Baiza, (1879) 4 Bom. 87, F.B. [1988] Nag. 255. ° 
In his valuable judgment Nanabhai Haridas 2. This was the actual decision in Vencata- 
J., doubted whether the dasiputra could claim ram v. Vencaia Lutchemee Ummall, cit. sup. 
to inherit separate property collaterally. The 8. (1884) 7 Mad. 407. 
decision was relied upon in Jogendro Bhuputi 4 Atp. 418. t 
v. Niltyanund Man Sing, (1885) 11 Cal. 702, (1885) 8 Mad. 557. 
affirmed by the Privy Council in Jogendro At p. 568. 

Bhuputi v. Nittyanand, (1801) 17 LA. 128, (1887) 10 Mad. 884, : 
s.c. 18 Cal. 15 cf. Bhagwantrao v. Punjaram, At p. 344. -e 
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itoen 2 legitimate son and an illegitimate son, the former must be, accepted as a preferable 
heir to dn impartibje esta Phd 
‘Tht the dasiputra may be excluded from an impartible te by his lęgitimate 
o%& elder illegitimate brother by reason of the impartible nature of the estate is 
readily acceptable, but not because the dasiputra’s rights were conferred on him 
` in lieu af maintenance. The latter suggestion appears to have no basis in facti. 
*It isesomewhat incongruous that whereas a dasiputra inheriting jointly with his 
legitimate brothers an ancestral estate can take Te whole by survivorship from 
- them, the dasipuira or dasiputras of thelegisimate brothers cannot sue their illegiti- 
mate uncles for partition. This is one of the serious anomalies of the law regard- 
ing dasiputras which the Hindu Succession Bill intends to sweep away by the 
total abolition of the desipuira. 
In Shome Shankar v. Rajesar? the Allahabad High Court was faced with the 
, Plea that a dasipuira might inherit the separate property of his legitimate brother 
“aswell as succeed by survivorship to the latter’s interest in the coparcenary 
«property. Banerji J., in an interesting judgment, held that he could not, on the 
ground that the dictum in Krishnayyan v. Mutiusami to the effect that an illegiti- 
mate nephew could not succeed was correct, and that illegitimate sons were not 
¢ comprehended within the categories of sons principal and secondary. Manu’s 
text on bandhu-dayadas and adayada-bandhavas adopted in the Mitakshara? was 
a distinct authority for holding that the illegitimate son was not a collateral heir. 
The learned Judge followed his predecessors in referring to the illusory standard 
. of sapindaship and reaffirmed the proposition that there could be no sapindaship 
without legitimate birth‘, and that there could be no succession as brother or half- 
brother without sapindaship. That this was irrelevant should be clear from the 
fact that the dasiputra being an undoubted sapinda of his father must have been 
the sapinda of his father’s sons. The theory of the learned Judge and those who 
have followed him is that the dasiputra, though not a sapinda is allowed to succeed 
to his father: this is, it is regretfully submitted, an incorrect undertsanding of 
the position. Yet sapindaship and dayadaship are certainly not convertible terms. 
Approving Shome Shankar v. Rajesar, the Madras High Court refused, in Karuppa 
n vV. Kumarasami Goundan*, to allow a dasiputra to share in the succession 
#f his father’s brothers’ sons: this directly applied the principle in Krishnayyan 
v. Muttusami. 
` In Gopalasami Chetti v. Arunachalam Chetti® the question of succession to the 
interest in the coparcenary again arose. A Chetti died leaving a dasiputra, his 
father and brother ; the dasiputra sued to represent his father in the joint family 
so as to share his father’s estate with his grandfather and uncle. It was held, 
again following Krishnayyan v. Muttusami that as the coparcenary interest had 
passed by survivorship to the defendants and as no separate property appeared 
to have been left by the father, the plaintiff’s claim failed. Despite the persuasive 
reasoning in Ranoji v. Kandoji, Parvathi v. Thirumalai and Gopalasami Chetti 
v. Arunachalam Chetti it is possible even now to have doubts as to whether the 
Dharmasastra really intended the rights of the dasiputra to depend upon the chance 
whether his father died vibhakta or avibhakta, especially since when the coparcenary 
interest passes by survivorship from the father to his sons, legitimate and illegiti- 
e mate, the latter can certainly claim a share in it. But the rule of stare decisis has 
by now confirmed whatever was weak in those old decisions. 
1. And has indeed been denied in Velai- the learned author was emphatically in favour 


appa Chetly v. Natarajan, (1981) 58 LA. 402, of collateral succession; by Kumaraswami 
s.c. 83 Bom. L.R. 1526 Sastri J., in Ayiswaryanandaji Saheb v. Sivaji 


2. (1899) 21 All. 99; see Nissar v. Kowar 

e (1868) 1 Marshall 609. Followed in Ravji 
Mahadu v. Sakui Kaloji, (1910) 84 Bom. 321, 
8.c. 12 Bom. L.R. 204; J. Lakshman Dharma 
v. Sahharam Ramjidas (1919) 44 Bom. 185, 
s.c, 22 Bom. L.R. 52; Raj Feteh v. Baldeo, 
(1928) 8 Luck. 416; Rachakonda Venkata 
Veeraraghavayya vy. Pinapala Sreenivasa Rao, 
[1945] A.Ie&R. Mad. 281. Serious, doubts have 
been upon the correctness of this line of 
autho by Sarvadhikari (Hindu Law of 
Inheritance, 2nd edn., 1922, pp. 826-7) where 


Raja Saheb, (1926) 49 Mad. 116, 154; and 

finally more explicitly in the judgment of 

Bose J., in Bhagwantrao v. Punjaram, [1988] 

Nag, 256, 262. But Bose J., is wrong in his 
uctions regarding sapindaship. 

8. I xi 80-81. 

4, Contradicted by Sadasiva Ayyar J. 
in Subramania Ayyar v. Rathnavelu Chetty (see 
below) and by Bose J. in Bhagwantrao 
v. Punjaram (cit. sup.) at p. 208 

5. a 25 Mad. 429. 

6. (1904) 27 Mad. 32. ° 
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In Ramalinga Muppan v. Pavadat Goundan' A. and B. were divide Sudra, i 


brothers. B. kept a dasi by whom he had two dasiputras. Both of,these pretleceas- 
ed B, leaving legitimate sons of their own. A. sued to recover B’s property which 
was in the hands of these grandsons. The Madras High Court was not impresseg? 
by A.’s argument that since the dasiputras predeceased their father without taking 
a share in his property (which they had no right to demand) their own gong had no e 
right to it. Bhasyam Ayyangar J. had doubts (it is submitted, with respect,every ° 
reasonable doubts) as to whether an illegitimate son of an illegitimate son could 


represent the father if he predeceased his own father, but he had no doubts but . 


that an illegitimate son was capable of passing on to his legitimate son even prior 
to the death of the father-propositus (at which time we have seen a coparcenary can 
come into existence between legitimate and illegitimate sens of the deceased) the 
right to participate in that estate. He said? : À 

“,..If the illegitimate son predecease the legitimate son, leaving male issue and the legiti- 
mate son afterwards dies without leaving male issue, the whole property will devolve by survi- * 
vorship on the issue of the illegitimate son. This must be the necessary result if, as affirmed by e 
the Privy Council, the legitimate and illegitimate sons on the death of the father, hold the family 
property as members of a joint family ” 

From this point, which it will be seen rests on the assumed previous death of the e 
father, he continues? : . 

“o If a Sudra dies, leaving a legitimate son and a grandson or great grandson by a pre- 
deceased illegitimate son, can it be contended that the legitimate son is not bound to allow half 
a share to the son or grandson of his deceased illegitimate brother just as he would be if the 
illegitimate son did not predecease the father? If the grandson, as representing his father 
though not claiming under him, would be entitled as against his uncle to claim his father’s share 
it can hardly be maintained, though his father predeceased the grandfather, that he cafnot claim 
the grandfather’s estate as against the grandfather’s divided brother...The Sudra’s illegitimate 
son is therefore in a position more analogous to that of a legitimate son than to that of other 
relations whose right of inheritance is liable to obstruction.” 

Thus we find enunciated for the first time the strange proposition that though the 
illegitimate son has himself no birth-right in ancestral property he can, once his 
father is divided from his own collaterals, pass on to his legitmate male issue a 
sere birth-right over that father’s property, from which the predecease of thg 
iputra himself cannot debar them. Taking as his foundation the situation as 
it exists after the death of the father, when a coparcenary is created, the learned. 
Judge went on to create a right for which no authority at that time existed. It 
may be objected that justice and equity prefer the grandson to the divided grand- 
father’s brother. But a reference to the situation as understood to have existed 
in pure Dharmasastra law will show that the exception in favour of the Sudra’s 
dasipuira was a special concession of a personal and not a transferable character. 
The putra, pautra and prapeutra who take a right by birth alone do not include 
either the dasiputra or the latter’s son and grandson, though these two will of 
course have a birth-right in their own father’s or grandfather’s property. On the 
other hand the rights of the dasiputra’s legitimate son are not clearly mentioned 
in the texts and it is possible to urge that justice, equity and good conscience 
outght to be applied. That source of law being closely associated with the 
English Common Law (not the statutory law), we are no better placed, since one 
who claims through an illegitimate son had no hope of success before 1926¢. 
Ramalinga Muppan v. Pavadai Goundan cannot, however, be demonstrated 
as bad law since it is over half a century old and has not been seriously challenged. 
One effect of the point of view adopted in that case was that an attempt was soon 
made to prove that the coparcenary between the illegitimate son and his legitimate 
half-brother could not spring into being for the first time on the father’s death » 
but should be deemed to exist even during the father’s life so as to include him 
also, although the illegitimate son could not demand partition until the father’s 
death. This ingenious argument was utilised in Thangavelu v. Court of Wards® 


1. (1901) 25 Mad. 519. 4. And even now the only possible claim 
2. Atp. 528 is to inherit from the illegitimate so&’s mother. 
3. At pp. 523-4, 5 [1947] Mad. 884, = 


t 
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” in arguifig the claim of an illegitimate son to succeed to an impartible estate in 


preference to the widow. Relying on Parvathi v. Thirmualait the Madras High 
Coytt (Patanjali Sastri and Bell JJ.) rejected the argument on the grounds that 
e right of coparcenership with the father was denied in the texts and that the 
widow has a kind of co-ownership with her husband which is only defeated by the 
e existence gf aurasas or by dasiputras to the extent of a proportion. Patanjali 
*Sastai J., (as he then was) said :? 
“,..This reasoning is, in our opinion, fallacious. For, in the case of ordinary partible pro- 


* perty, it issettledlaw that the illegitimate son takes in the absence of a legitimate son, an equal 


share with the widow or the daughter, or the daughter’s son, which implies a flat negation of 
coparceneiship with the father.* In fact, the special text of Yajnavalikya dealing with rights 
of the illegitimate son of audra clearly shows that such son does not acquire at his birth any 
right in his putative father’s property, as he can take a share only by his father’s choice.” 

A further question of representation arose in Govindarajulu v. Balu Ammal*- 
“A Sutra had a legitimate son, who died leaving a dasiputra. Ought that dasi- 
epulra to be allowed to represent his putative father in the succession to his grand- 

father? , On principle it would seem that he ought not, since the special text in 

favour of the dasipuira is plainly intended to admit him to succession to the estate 
è of his father, not of his father’s ascendants. Neither the texts of Hindu law, so 
far asethey go, nor justice, equity and good conscience will be of any avail to the 
claimant. The judgment of the Madras High Court is indeed to this effect, though 
unfortunately the learned Judges availed themselves of an irrelevant and, it is 
submitted respectfully, incorrect argument, that the dasiputra could not provide 
spiritual benefit’. The conclusion, however, that ‘‘the dasiputra is nowhere but 
for the special text of the Mitakshara’’ more or less accurately sums up the position.® 

A case which caused much more difficulty than Ramalinga Muppan v. Pavadat 
Goundan was that of Subramania Ayyar v. Rathnavelu Chetty’, a full bench 
decision of the Madras High Court in 1918. The question was whether a putative 
father could succeed to his illegitimate son (in this case a dastputra) who died 
without issue, widow or mother. Upon principle, as envisaged in the earlier part 
of this article, it would seem that he could not. Whereas the succession to the 
natural father could be relaxed to comprehend the dasiputra the succession to the 
@asiputra has not been relaxed in the Dharamastra to comprehend the putative 
father. Reciprocity, which seems to have appealed to their Lordships, along 
with vague notions of justice and equity, has not had any such discernible effect 
in the texts which are our authorities. We are not apparently obliged to turn 
fram the significantly silent texts to justice, equity and good conscience; and if 
we do so we get no comfort from that quarter. The Madras High Court, however, 
found a way out of the difficulty as follows,:— 

Firstly, the dasiputra was within the category of sons which the smriti-writers mentioned 
as capable of inheriting from their fathers*®; secondly (and not inconsistently with the first pomt) 
the Sudra’s dasiputra was an additional son to the twelve enumerated as common to all the four 
castes ; the dasipufra himself was capable of inheriting and of transmitting heritable blood, and 
succession to him must be determined according to the rules laid down as regards apratibandha 
and sapratibandha daya ; finally all twelve sons are equal in consanguinity and in the right to 
offer pindas—the Sarasavati-vilasa distinctly says that all twelve are sapindas*. The father 
as heir is referred to in Yajnavalkya II 185-6 ; in the preceding verse pita is used to mean the 
father of a dasiputra : hence pita in the operative slokas includes the father of an illegitimate son. 
Thus both on a general view ofthe relationship and on the interpretation of the governing author- 


1. (1887) 10 Mad. 834. 8. See pp. 58 and 70. 

2. [1947] Mad. 334, 389. 9. Foulkes’ edn., para. 887, which is most 

3. This had been denied in another explicit: bandhavaship and sagotra and sapin- 
ə connection in Shamu v. Babu Aba, (1927) 52 dashipareto be seen, however, on theone hand 


Bom. 300, 8.c. 80 Bom. L.R. 488. and inheritance of the estate of the father on 
4. [1952] A. I.R. Mad. 1, s.c. [1951] 2 the other, sincethe second class of six (kanina 
M.L.J. 209. ete.) according to the learned author cannot 
§ At p. 8. inherit from the father’s samanodakas and 


6. Atp. 4, Naturally, Bhagwantrao’s case sapindas. Of course there is no question of 
was disapproved so far as the expressions of the dasipuira of a Sudra having any such 
opinion @ Bose J. were concerned. rights (paras. 395-898). 

7. qh1917) 41 Mad. 44 F.B. ° 
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ity we must accept the putative father of the dastputra as an heir’, e ° 


Kumarasami Sastriyar J. reading the leading judgment of the full bench, said. 
“Ag between the illegitimate son and his putative father filial relationship exists if, my 
opinion for all purposes of inheritance and succession. It would be unreasonable to place 
dasi-puira in a worse position than the gudhaja who is classed among heirs and kinsmen. e 
fact that the gudhaja is now obsolete is no ground for cutting down the rights of yhe gasi-puira , 
whose sonship is recognised in the Kali age. The fact that the word pita or pitarau Sg widee 
enough to include the putative father owing to special considerations does not necessarily imply 


that a dasi putra becomes ipso facto the preferential heir of all his father’s collaterals in case of _ 


competition between him and the agnates of his father...Were the matter reg integra...I would 
be inclined to hold with my learned brother Sadasiva Ayyar, J., (who had referred the question 
to the Full Bench) that the illegitimate son of a Sudra is for the purposes of inheritance to 
collaterals in the same position as his aurasa son. ‘The current of authorities against the view 
is very strong.” j 
This triple method of approach, resting upon a wide interpretation of the word , 
pita in “pitarau” (Yajn. IT 185), upon the argument of sapindaship, and upon 
analogy with the admittedly obsolete gudhaja son, naturally raised hopes that the* 
strict approach, which as the learned Judge rightly says was supported by thé 
current of the authorities, might be fundamentally modified. If the putative 
father is a dayada of his dasiputra (which seems reasonable enough if one assumes ° 
that the sastrakaras adhered to the principle of reciprocity) it would follo% that 
an illegitimate brother, and illegitimate uncle or indeed any illegitimate collateral 
or ascendant through the father might claim as heir to separate property under 
the principle texts. There is in fact no authority in the sastra for this proposition, 
and indeed Kumarasami Sastriyar J., was careful to place his dictum on the 
general issue in very guarded terms. The decision in Subramania Ayyar v. 
Rathnavelu Chetty related only to the rights of the putative father, and it might 
‘be contended that so far at least the sasira might support the judgment. The 
proximity of pita in Yajn. IL 184 and pitarau in Yajn. I 183 is indeed embarras- 
sing at first sight. But it must be remembered that the sastrakaras were as parti- 
cular over their use of the word pita as they were over the use of the words stri 
and patni. Pita means not merely the natural father, and indeed in some contexts 
cannot mean the natural father, who is particularised as bijavapita, ‘‘the begetter’’, 
but the man who is the child’s father for legal purposes—in other words th® 
presumptive father (which is the nearest to which we come even in English law in 
seeking for a definition of the man whose wife has borne hima child). Medhatithi 
says distinctly, ‘‘the relationship between progeny-- and progenitor is different 
from that between father and son.” Now we know that in the case of the 
dasiputra paternity as such was not questioned because by definition the mother 
of the son was in the exclusive keeping of the father: therefore there is nothing 
remarkable in his being known simply as the pita. Indeed there is no dissentient 
voice, and the authorities invariably refer to the dasiputra’s father as pita. But 
the context is equally invariably that in which the right of the dasiputra to succeed 
to his father’s property is in issue. It may be urged that since the pita of the 
dasiputra is admitted to be the presumptive father for legal purposes there should 
be no objection to admitting him as the dasiputra’s heir in the order laid down in 
Yajn. II 185-6. Yet it is clear that whereas special steps are taken to allow the 
dasiputra to succeed to his father, notwithstanding that the latter 7s his presump- e 
tive father, and that too from the hands of the legitimate sons only (if there be 
any), no other steps are anywhere taken to declare that relationship other than 
legitimate in the Kali age conveys any heritable right. And thus pitarau means 
father of an aurasa or a dattaka (and mother of any son). Similarly bhrataras 
means brothers by legitimate relationship, that is to say, through the father. 
After Subramanaia Ayyar v. Rathnavelu Chetty the profession quite naturally 
thought that succession from and through illegitimates had been thrown open 


1. At pp. 71-2. characterises the connection between the child 
2. At p. 72. and the presumptive parent as a mere “‘con- 
8. His words (on ManuIX182)are:anyo hi nection”, that between begetter and begotten 
janyajanakabhgso ’nyascapatyapatyavat-sam- is a genuine “relationship”. . 
band hak. It is no coincidence that while he -p 
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generally. In Dharma Lakshman v. Sakharam Ramjivaot the Bombay High Court 

was asked to decide which ‘of two claimants should take a Sudra’s property, his 
ivitled brother or his father’s dasiputra, in other words his illegitimate ebrother. 
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° til Subramania Ayyar’s case it was agreed that the dasiputra could not have 


inherited the separate property of his legitimate brother. Shah, J., said* 

s` “It is arged that it is not possible to reconcile the view that a father is an heir to his illegiti- 
mate fon and the express provision that an illegitimate son in the case of Sudras is entitled to 
share the property of his father with the other legitimate sons with the conclusion that the illegiti- 


+ mate son is excluded from all collateral succession in the family of his putative father...Person- 


ally I do not think that the conclusions are irreconcilable.” [Subramanta Ayyar related to a 
specific relationship upon which a specific text is available]. 

“There is no such express text in favour of allowing an illesttimate son a right to collateral 
succession. On the contrary I think that the decisions are fully justified by the Mitakshara and 
the Mayukha”. (p. 190). 

* He*continued? : 

e °*. Tt seems to me very difficult to interpret the word bhraiarah (“brothers”) used in the 
text relating to succession as including illegitimate sons of the father in the case of Sudras and 
excluding them in the case of other classes.” 

e The differential treatment, he concluded, which was accorded to the dasiputra 

of a Sudra by a special text could not be applied to the case of collateral succession. 

In this, with respect, the learned Judge was perfectly justified’. A few years 

later the case of Subramania Ayyar was raised again, but on its home ground in 

Madras. In Rathinasabapathi v. Gopala’ the dasiputra of one of two undivided 

brothers sued the son of the other brother after both his father and his uncle had 

died undivided. We know that whereas the plaintiff’s suit against his own 
brother would have been upheld he could not successfully sue his undivided cousin 
for his putative father’s share in the joint family property, since the dasiputra’s 
rights were held to attach only to his father’s separate or self-acquired property 

in the line of cases commencing with Krishnayyan v. Muttusami® and Ranoji v. 

Kandoji?. But Mr. T, R. Venkatarama Sastri for the plaintiff-respondent asked 

for a reference to a full bench to determine the correctness of that line of decisions 

in the light of expressions uttered in Subramania Ayyar v. Rainavelu Chetty, 

Devadoss and Walsh JJ., refused to order the reference. Mr. Venkatarama 

Sastri’s main argument was that it had been incorrectly assumed that the dasi- 

putra had no birth-right in ancestral property, and that the contrary was true 

was demonstrated by the position of the text dealing with his rights which was 
to be found between that part of the Mitakshara which dealt with apratibandha- 
daya and the next part which dealt with sapratibandha-daya. Indeed, according 
to the learned counsel, the dastputra’s text came within the portion dealing with 
apartibandha-daya®. Devadoss J., met this argument by pointing out firstly 
that the chapter in question does not deal merely with apratibandha-daya, secondly 
that he was specifically denied the right to claim any property from his father’s 
hands, which is flatly contrary to any notion of birth-right, and finally, that his 
competition with the widow, daughter and daughter’s son which is expressly 
mentioned in the text indicates that he is really ‘a sapratibandha-dayada’®. This 
of course demolished the claim to take by survivorship from the father in pre- 
ference to the father’s legitimate coparceners. Unfortunately the learned Judge 
went on to say’, 

“|, Sapinda relationship cannot exist when there is no marriage. The illegitimate son 
cannot be a sapinda of the father though he has the particles of the father in him.” 

This, it is submitted, is misleading, irrelevant and incorrect. Later on in his 

judgement" the learned Judge repeats what he has to say on sapindaship with 

some emphasis. Nevertheless the decision not to refer the matter once again to 

a full bench was unquestionably justified on principle. He is correct in pointing 


1. (1919) 44 Bom. 185, s.0. 22 Bom. L.R. (1888) 7 Mad. 407. 7. (1885) 8 Mad. 5357. 
52. 2, At p. 189. 8. At p. 191. 4. 8. This is certainly the case in the Sarasvati- 
And the reciprocal rule was declared in Zipre vilasa (para. 897-8), 9. At pp. 540-550. 
v. Bomty@ (1921) 46 Bom, .424, s.o. 28 Bom. 10. At p. 562. Il. At p. 555. 12. At 
LR. gl J95. 5. [1920] A.LR. Mad. 545. 6. p. 552-8. bd : 


22 THE BOMBAY LAW REPORTER. [VoL. LVII. 
° . 

: . ° œ 
out that the dasiputra is the 18th and not one of the 12 sons enumefated By Manu. 
and others, and his cdnclusion!? being entirely sound nay be quoted in full: 

“The illegitimate son of a Sudra is not a coparcener with the father though he may be 
coparcener with his father’s legitimate son. In order to get a share of the grandfather’s prope e 
along with the father’s brother or brother’s sons he must have acquired by birth an interest in 
the grandfather’s property. He does not, in the case of the grandfather’s property, represent 9 
the father who had died before separation from his collaterals.” e 


(To be continued) 


GLEANINGS. 


INNKEEPERS’ LIABILITY. 


Ar common law an innkeeper is under a strict liability to answer for the loss of ° 
goods brought by a traveller within the hospitium of the inn. In former times * 
the hospitium was limited to the inn and stables so that an innkeeper was not liable 
for a guest’s horse which was put to pasture in a field adjoining the inn; the 
simplicity of the test was, however, lost in later periods and the hospitium extends + 
now not only to the inn buildings themselves, and to the buildings so closely related 
to them as to be treated as forming part of them, e.g. garages and stables annexed 
to the inn, or an inner court enclosed by the walls of the inn, but also—as the 
majority of the Court of Appeal held in Williams v. Linnitt ({1951] 1 All E.R. 
278)—to an open air car park contiguous to the inn, ‘‘there being no authority”, 
as Asquith L.J., observed in his judgment, “‘which limits the hospitium to such 
parts of the premises as are under cover”. It has, however, never been suggested 
that the hospitium itself might vary with the nature of the property concerned, 
as, for example, whether it is a guest’s vehicle or his goods, and it is in this respect 
that the most recent case on innkeeper’s liability, Gresham v. Lyon ([1954] 2 All 
E.R. 786) appears to break new ground. In that case the plaintiff was invited 
to leave his car in an overflow garage, consisting of a damaged warehouse enclosed 
by a brick wall and padlocked door but otherwise open to the sky, which was 
some 800 yards from the hotel. The plaintiff had left certain articles of luggag@® 
in the boot of his car which, like the doors on the car, was securely locked. When 
it was discovered on the following morning that two suitcases had been stolen from 
the car, the plaintiff sued for their agreed value. McNair J., found for the inn- 
keeper on two grounds; first, that although the garage space was within the 
hospitium as regards the car itself, this did not extend to the guest’s luggage, 
because it was not a place in which he was invited—as distinct from permitted— 
to put it, and there was a more convenient place for it in the hotel ; and, secondly, 
that the plaintiff’s loss of luggage was due to his own failure to take reasonable 
care. The finding that there may be more than one hospitium, by no means co- 
terminous in extent, is not a solution which will generally commend itself, and, 
with respect, its application is bound to lead to confusion. From a purely practical 
standpoint, it may prove a little difficult to establish in some cases what is “‘luggage”’ 
and what is an integral fitting of a motor car. If, for instance, a motor car with 
built-in suitcases tailored to fit the boot is stolen from an inn, is it possible to argue « 
that the suitcases as such were infra hospitium, but their contents were not? 
And can one spare wheel and one set of tools properly be left in the car, but not 
a second wheel or set? There is no guidance from the authorities as to the answer 
to these questions. With the greatest respect, it is not easy to see how the pas- 
sages from the judgments of Lord Tucker in Williams v. Linnitt ([1951] 1 AIL E.R., 
at p. 284) and of Devlin J., in Watson v. People’s Refreshment House Assocn., ° 
Ltd. ([1952] 1 All E.R., at p. 290), which were quoted by McNair J., in support 
of his finding, assist in arriving at the conclusion that though garage space might 
be regarded as part of the hospitium of the inn so far as the car itself was concerned, 
it could not be so regarded in relation to the luggage left in the car. Neither case 
dealt with this particular issue; indeed, in Williams v. Linnitt, Asquith L.J. 
(at p. 287) re-stated the general principle that “goods” placed by a traveller wghin 
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.limitş of an area found to be part of the inn were infra hospitium. There is, 
perhaps, also ground for questioning the second finding.. The learned Judge 
critftised the plaintiff for apparently relying ‘‘on the security of the lock on the 
t of his car, which common experience demonstrates to be no security at all 
against a determined thief”, but very few locks are, in fact, adequate security 
` , against ea thief of this calibre, and there is no reason to suppose that any other 
*part®f the inn would have been more secure against a “‘determined thief”. The 
test: must, of course, be that of the reasonable man, and it is thought that unless 
_ the plaintiff’s luggage contained anything of extreme value, there are few persons 
who would consider him guilty.of an unreasonable lack of care of his own pro- 

perty.—L.J. 


e 
STERILISATION OPERATIONS. 


» Isit cruelty to a wife for a husband to undergo a sterilisation operation 
without her consent? In Bravery v. Bravery [1954] 1 W. L.R. 1169; a wife 

*complained for the first time thirteen years after the operation, and only after 
she had left her husband, according to her own account of his ill temper. Not 
unnaturally the Court found that cruelty had not been proved, and this was up- 

* held on appeal. The Court observed that it was difficult to believe that any 
surgeon would perform an operation of this kind on a young married man unless 
he was first satisfied that the wife consented. The Court expressed the opinion 
that for a man to submit himself to such an operation without good medical reason. 
and without his wife’s consent might constitute an act of cruelty. A writer in 
the Eugenics Review for October said that it is left for further consideration what 
would be the legal result if the husband had sound eugenic reasons for the operation 
but his wife did not consent. He suggested that it was difficult to forecast how 
such a case might be decided, ‘‘but presumably in certain circumstances the court 
will hold a man justified in doing acts contrary to his wife’s wishes in obedience 
to a higher duty, which if done without excuse might amount to cruelty.” Den- 
ning L. J., dissented, and the writer thought that a non-legal reader might find 
this disturbing, especially as he went on to hold that it was a crime even to consent 
to sterilisation unless done to prevent the transmission of a hereditary disease. 
As the writer said, however, whether an act is cruel is entirely distinct from the 
question whether it is a breach of the criminal law and it is right that the courts 
should be sparing in laying down further rules where fundamental law is not in 
doubt.—S. J. 


; DRUNKENNESS TESTS. 


TıLrTING at drunkenness tests is an old-fashioned sport of advocates in the 
criminal Courts. Almost an object lesson of how it should be done was given by 
Mr. Justice STREATFELD at Worcester Assizes on October, 22. A motorist 
accused of being drunk in charge of a motor car had been asked, among other more 
familiar tests, to multiply 7x78, and had answered incorrectly. Mr. Justice 
Streatfeild commented: ‘It does sound a bit formidable. How many sober 
people could answer it quickly?” Again, commenting on the test of having to 
stand on each leg alternately with the eyes shut, the learned judge said: “I 
wonder how many of us, unpractised, could suddenly close our eyes and without 
swaying, stand on one leg?” The sensible test to apply to the question whether 
a person is ‘“‘under the influence ” of drink is to ask him to do something which the 
majority of sober persons can do. A writer in ‘The Londoner’s Diary ” of the 
, Evening Standard of October 28 tested three eminent persons, the chairman of 

the Stock Exchange, who gave the right answer after some thought, an ex-law 

officer of the Crown and an archaeologist, who gave wrong answers. This seems 
to show that it is a difficult test to the majority of adults, although all parents 
know that to children of eleven, about to sit a scholarship examination, it is really 
child’s play. Goodness knows what will be a good drunkenness test when they are 
grown up.—s. J. 
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Trial of Craig and Bentley. Edited By H. Monreomery HYDE, mM. P., Barrigter- 

at-law. Epinsurco: William Hodge & Co., Ltd., 12 Bank Street, Ipnnof ë 

(£. 0. 1.): William Hodge & Co., Ltd., 86 Hatton Garden, 1953. Demi 8 vo. 

Pages xi and 264. Price 15s. ey as a 

Tue problem whether the criminal mind is an accident of birth or the prêduct ° 
of association at home or outside, awaits solution by psychologists. For the 
present, the fundamental cause of juvenile crime has to be sought in conditions-of ° 
environment in the home, such as lack of effective parental control and absence 
of spiritual ideals. In recent times, a new factor has come into being, viz. the 
exhibition of gangster films. It came out in evidence in®the present case, that 
the murderer had seen few hours before he committed the crime one such film in 
which a policeman was shot dead. The story of crime here is simple. Two boys, 
Craig and Bentley, aged repsectively 16 and 19, armed respectively with a revolyer ° 
and house-breaking implements went at night to break open a warehouse. While ° 
they were doing so, they were surprised by the police. While being arrested, 
Craig opened fire and killed one policeman. Both the boys were tried for murder 
and convicted of the offence. Bentley was sentenced to be hanged, and Craig ° 
being under 19 years of age was ordered to be detained in prison during Her 
Majesty’s pleasure. The trial led to the passing of the Prevention of Crime Act, 
1953. It also brought out the distinction between murder and manslaughter. 
The former involved the element of ‘‘malice aforethought’’—a deliberate intention 
to kill or at any rate to inflict serious bodily injury ; whereas manslaughter was 
the unlawful killing without any such malice. One proposition that was accepted 
at the trial was, if an officer goes to arrest a man and if in the course of an ensuing 
struggle the manaccidentally causes him afatal injury, there he commits the lesser 
offence of manslaughter. The facts and the legal aspects of the case are ably 
summarised in the introduction. The evidence at the trial, the speeches of 
counsel on both sides and the summing up of the trial Judge are faithfully repro- 
duced. i 


The Banking Companies Act, 1949. By G. N. ATYAR B.A., B.L., Senior Advocate,® 
Second Edition, revised by T. A. RAMACHANDRAM, B.A., B.L., Advocate, Madras 
High Court. Mapras 17 : Company Law Institute of India, Ltd., 17 Dr. Nair’s 
Road, Thiyagarayanagar, 1954. Roy. 8 vo. Pages xlviii and 602. Price Rs. 20. 


Tae steady growth of the banking system in India gave occasion to the passing 
of the Banking Companies Act of 1949 ; and the passing of the Act has contributed 
to the healthy growth of banking companies in this country. Since the passing 
of the Act and the appearance of the first edition of this book two amending Acts 
have been placed on the statute book. These Acts have been incorporated in 
this the second edition. The whole book has undergone careful revision. The 
annotations are carefully prepared, and disclose intimate knowledge of the subject. 
The book will be useful to bankers as well as the general public. 


The Code of Civil Procedure. By Sm Dinsuan Moxa, Kr., C.I.E., Ninth edition 
by J. R. DIURANDHAR, B.A., LL.B., 0.B.E., formerly Legal Remembrancer, to e 
the Government of Bombay State, 1954. Roy. 8 vo. Pages lx and 677. Price 
Rs. 14. 

AMONG annotated editions of the Civil Procedure Code for students’ use, this 
edition is easily the best one. It is an admirable abridgement of Sir Dinshah 
Mulla’s masterpiece of the larger edition of the Code. The present edition is e 
prepared by Mr. J. R. Dhurandar, whose name is ample guarantee that the text 
of the Code including the rules is accurately prepared, and important decisions 
delivered on provisions of the Code are included. Students of law can do nothing 
better than prepare themselves for their examination by a study of this book. 
Even practitioners at law can find it useful as a handy edition of the (ode. 
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INHERITANCE BY, FROM AND THROUGH ILLEGITIMATES AT 


HINDU LAW 
A x [Continued from p. 21] 


z ILLEGITIMATE OHILDREN OTHER THAN THH DASIPUTRA. 


Illegitimate sons of the twice-born castes and of Sudras by women who are not 
dasis in the current sense of that word are entitled to be maintained! out of the joint 
“amily property, where their putative fathers are undivided coparceners, for their 
lives ;* “but where their claim can be enforced only against separate or self-acquired 
property they are entitled to be maintained only until their majority and not longer.? 
The standard of their maintenance was once thought to be lower than that of legiti- 
mate sons, but the current view is that no distinction ought to be drawn, and this, 
no doubt, is the approach most consistent with modern ideas.4 The discrepancy 
between the illegitimate son’s rights against separate and against joint family pro- 
perty can be explained historically but seems to be anachronous, since large sections 
of the community do not nowadays draw the bulk of their income from joint family 
property, and maintenance of their illegitimate sons, who may never have seen their 
putative father’s relations, can be saddled for life upon the restricted means of copar- 
ceners and their female dependants. That such claims must be very rare, even in 
South India, does not make the possible inequitableness of the current rule unworthy 
of comment. 

‘In the foregoing discussion on dasiputras slight mention was made of the claim 
of a mother to succeed to her illegitimate son as well as her legitimate son. The 
matter was raised, apparently for the first time, in Mst. Maharana v. Thakur Pershad,5 
but it was impliedly dealt with in the leading case of Mayna Bat v. Utiaram® (on 
which eee below) where reliance was placed on the kanina in Hindu law and upon 
certain texts of the Roman law for the proposition that an illegitimate child is related 
to his mother and his mother’s kindred for the purposes of succession. In Jagarnath 
Gir v. Sher Bahadur Singh’ it was decided in the Allahabad High Court that a 
mother could inherit from her illegitimate son. We have seen that not only is 
there no text indicating the contrary but that mata must and can only mean one 
thing: qualified or presumptive maternity (omitting the question of adoption) 
is an absurdity as well in Hindu law as in any other system of law. ‘The general 
aspect of the matter is well expressed at p. 100-1 of the judgment :— 

“,.. There may be some obscure texts which preclude an illegitimate son from claiming 
fights of collateral succession and this may also be justified by equity and good conscience, but 
an illegitimate child after the death of his putative father can look up to no one except his mother 


1 Mitakshara I xii 8; Muttuswamy v. maintenance out of the joint family property if 
Vencataswara, (1868) 12 M.LA. 208; Rahi v. the father left separate property or if such 


Govind Velad Teja, (1875) 1 Bom. 87; Virara- 
uthi Udayan v. Singaravelu, (1877) 1 Mad. 806; 
uppa v. Singaravelu, (1885) 8 Mad. 825 ; 

Harisingji Chandrasingyi v. Ajitsingji, (1949) 

öl Bom. L. R. 770. 

2 Krishna Raov. Venkatarama Rao, [1944] 

1 M. L. J. 219; see algo the leading case 

Vellaiappa Chetty v. Natarajan (1981) 58 I.A. 

402, where the Privy Council left it open whether 

the illegitimate son would have any rights of 


property was not sufficient for his maintenance. 

8. Muniappa Mudaliar v. Kuppuswami 
Mudaliar (1942) 1 M.LJ. 181. 

4 (Cf. Chamava v. Iraya, (1981) 88 Bom. 
L.R. 1082, with Sakharam v. Shamrao, (1981) 
84 Bom. L. R. 191. 

5 (1911) 14 Oudh Cases 284. 

6 (304) 2 MACE 196. 

7 (1984) 57 All, 85. 
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who brought him into the world, and an erring mother can rely only upon Ser child agter the 


death of her paramour." The right of one to succeed to the property of thesother can, therefore, 
be base@on the principles ‘of justice, equity and good conscience, and there is no reason why the 
property should by escheat go to the Crown.” P 
Sulaiman, C. J. said :— 
“Their Lordships of the Privy Council have not ruled that there ie no relatifnsifip betweef? 
the illegitimate son and his mother. In the case of the father, when there is no legal marriage, 
there is no presumption of paternity. Accordingly there is an amount of uncertainty as to the 


parentage. But the birth of the child from the womb of his mother can be ascertained with - 


certainty. It would, therefore, seem that even if the illegitimate child does not succeed to the 
estate of his father it does not necessarily follow that he should not succeed to the estate of his 
mother.’*t : 
He added, in accord with his own somewhat peculiar view of the meaning of marriage 
«and legitimacy in ancient India, that the Mitekshara would have admitted the 
mother to succeed to her son born from any of the eight varieties of margiage 
(“approved” or “unapproved”), and it will be remembered that the last of thé 
“anapproved” forms was a mere regularisation of rape. He concluded : 

“.., the succession of the mother to her illegitimate son is not only in consonance with the 

scheme of inheritance under the Mitakshara law but is also in accordance with the principled? 
of justice, equity and good conscience. - The erring mother had after all given birth to the child 
and bred and brought him up. She was the only person on whom the son, while a minor, was 
dependent, and she might in return expect support from him in her old age, and therefore also 
succeed to his estate if she survives him.’’? 
This may be remarked as one of the very few cases where the Judges have felt them- 
selves free to apply their minds consciously to the considerations of need and merit 
which are the real foundations of a succession-law. The reference to Justice, Equity 
and Good Conscience is not in fact entirely happy for the reasons already mentioned, 
and since it is possible to arrive at the same solution without departing from the 
Hindu law itself, the reference seems to be unnecessary. 

The mother being entitled to inherit from her illegitimate son two further questions 
arise: firstly, whether the illegitimate son can inherit from his mother’s kinsmen, 
such a8 mother’s father, the mother’s mother, which seems probable, or the mother’s 
illegitimate children, whether males or females or their legitimate or illegitimate issue. 
On principle it would seem that the legitimate or illegitimate male issue of the 
woman could be succeeded by their illegitimate relations thorugh that woman, 
since the law of succession to males does not point out any distinction between a 
daughter’s legitimate son and a daughter’s illegitimate son, and so on; and the 
same should apply to female proposttae. Whereas if the common ancestor had 
been male the successsion could not take place, the common ancestress being female 
the relationship set out in the respective orders of devolution are certain and opera- 
tive. Thus the illegitimate son of a man whose illegitimate or legitimate son’s 
or daughter’s son or daughter is the de cujus cannot succeed, but the illegitimate son 
of a woman whose illegitimate or legitimate son’s or daughter’s son or daughter is 
tho de cujus might well be entitled to the succession, provided that the last link in 
the relationship is legitimate if the de cujus is related through the father. 

In Mayna Baiv. Uttaram? the question was whether two brothers who were born 
illegitimately of a Hindu woman could succeed reciprocally to each other. The 
learned Judges of the Madras High Court relied,‘ as already stated, upon the 
texts found in the Mitakshara relating to the kanina and the gudhaja for the pro- 
sition that according to Hindu law “the circumstances of birth from illicit con- 
nection” does not “sever the union between the mother and her son, so as not to 
admit of heritable blood between them.” Correctly they applied this antique 
evidence, not noticing, as they might well have done, thatthe obsolescence of those 
“sons”? was a reform concerning the conception of sonship to the father and not 
relative to relationship to the mother, and they found corroborative authority 
from other sources. Malabar custom, which dispenses with agnation ; the custom 


1 Atp. 1p5. 8 (1864)2M.H.C.R. 196. ° 
2 Atp. 107. 4 Atp. 201. ~ 
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where spytprosticuts succeed their mothers, and finally the alleged custom of un- 


disputed succesaipn of this kind’ amongst the “lowest classes” were all called in 
aidie Phillips and Holloway JJ. said?, . 


e s “Ous reasoning, therefore, is that there is no authority against the existence of-heritable blood 


between the woman and her illegitimate offspring. Taukuram and his brother are decided to be 
eHindus. shay are the Hindu sons of a woman who was either a woman of a class lower than the 
Yourth®of Manu’s classes, and in this case the sons are cognate to her and to one another,® as the 
children of a class not twice-bom out of wedlock, and entitled to inherit to their mother, and only 


- not capable of inheriting to their father because he is not a Hindu at all. If not so, she is a 


mere prostitute, and of the cognation between her and her offspring there exists no doubt 
whatever.” 


They hesitated to refer tð Justice, Equity and Good Conscience. because the English 
law was harsh regarding bastards and i in their view there “is and can be no analogy” 
on this point with Hindu law. “We know not whither, in the absence of positive 
‘authority, we can so profitably resort”, they said, “for a rule of oquity and good 
tonscience as to the eminently philosophical, but also eminently practical, minds 
of the great Roman Jurists...” And from that source they extracted three 
texts! tending distinctly in the desired direction and incidentally still operative in 
*the modern Roman-Dutch law. 

Sincé illegitimate sons of a woman might inherit reciprocally, it would be natural 
to conclude that sons and daughters so born would inherit reciprocally, and that 
sons and daughters would inherit from their mother according to the preference 
given in the law relating to descent of stridhana without regard to their legitimacy 
or otherwise. Moreover one would assume that where the only illegitimate link 
-was between a woman and her son or daughter the laws of succession would operate 
-as if the link were legitimate. This is the rule for which the present writer contends 
in this article, but it has by no means been generally accepted by the Courts up 
-to the present. 

In Jagannath Raghunath v. Narayan® the Bombay High Court (Chandavarkar 
and Heaton JJ.) held that when the rival claimants for a woman’s property are 
her r illegitimate son, born of adultery, and her husband, the latter excludes the former. 

decision is difficult to justify, and is flatly contradicted byt the most recent case 
on the subject, Yeditha Venkanna y. Nakka N arayanamma.® Chandavarkar J., 
gives a very slight exposition of his ratio decidendi, saying,’ 

“,..when the text-writers say that the stridhan of a married woman, who has died ‘without 
issue,’ goes to her husband, if she was married in one of the approved forms, the words ‘Woman,’ 
‘issue’ and ‘husband’ were intended to be used as correlative, or, as Vijnaneshwara in another 
` part of the Mitakshara terms it, in the pratiyougika sense, to show that the issue contemplated 
was issue of the woman by her husband and none else.” 

In fact there is no evidence that the sastrakaras meant by apraja- -stri a woman who 
had no legitimate children surviving her by §her husband. Indeed they could not 
have meant that, since in those castes —and they were numerous—in which widow 
marriage was allowed and practised a woman might die leaving children by her first 
husband and her second spouse also. Succession at Hindu ‘law applies to all castes® 
and not only those which striqtly follow the Dharmasastra in every particular, 
unless they also have a custom derogating from the sastric doctrines of succession 
themselves. Apraja-stri must mean what it says, namely a “woman leaving no issue,” 
and, with profound respect to the very learned Judge, if the author of the Mitakshara 
had intended that the words “woman”, “issue” etc., should be understood in a special 
sense he would not have hesitated to tell us so in the actual context. Itis open to a 
full bench of the Bombay High Court to dispose of this decision upon the next 


epporttnity. 


1 At pp. 201-2. 8.c. 12 Bom. L. R. 545. 
2 Atp. 208. 6. [1954] A.LR. Mad. 186. 
3 Italics inserted. 7. At pp. 658-9. 


4 Gaius, Digest, Tit. VIN fr. 2; ibid. fr. 8. Yajnavalkya Il 186-7, Mitakshara I 
4; Justiniag, Instit, IO, Tit. V, 4. i2. 
5 (1910) 84 Bom. 588, : : e 
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While in Dundappa v. Bhinawa' it was decided that amongst "ldras & an ilegiti. 
mate daughter succeeds as heir to her mother in default of any nearer heir, there 
seems fo be no objection on principle to extending the rule to embrace all casteg. 
In Arunagiti Mudali v. Ranganayaki Ammal? a woman had daughters ° 
one paramour and a son by another. The daughters sued for exclusive possession 
of the property and the Madras High Court granted it to them. Daugleters excludes 
sons in succession to stridhan according to Mitakshara law as administefd in 
Madras. This satisfactory decision was somewhat upset by the difficult and unfor- 
tunate decision in Meenakshi v. Muniands Panikkan? in the same High High Court. - 
A Sudra woman became the concubine of a man whose caste is not recorded after 
the death of her husband by whom she had a son. By her paramour she subse- 
quently had a daughter.’ Property which she had, it w&s proved, acquired from 
her paramour was held to devolve on her death intestate not upon her daughter, 
who would be the prior heir according to Arungagiri Mudali v. Ranganayakt Ammal, 
but upon her son. Oldfield and Seshagiri Ayyar JJ. took what we may Gal] the 
“high moral tone” view, and cut out the daughter by the very questionable argut 
ment that the law applicable to the devolution of the property of dancing-girls 
(devadasis—to whom we shall revert later), which admitted illegitimate daughters . 
without eee was inapplicable to ordinary “prostitutes.” Oldfield J. said‘: ° 

“ _..I observe here, as in connection with the appellant’s other contentions, that there 
is no reason for a liberal construction, the effect of which would be to disappoint expectations 
founded on legitimacy.” 
But, with respect, since legitimacy has an entirely different meaning in connection ` 
with relationship to a mother and in connection with relationship to a father, the 
point seems entirely irrelevant. Since the learned Judge has appealed to the forum 
of public opinion it is only fair to add that to-day no one would seriously contend 
that a legitimate son had any right to exclude his mother’s illegitimate issue from 
participation in her property, and especially that very property which she had acquired 
from the illegitimate issue’s putative parent. Seshagiri Ayyar J., was impressed 
by the argument that illegitimate children are not specially provided for in the 
texts except for the dasipuira. But as we have seen the silence of the texts may be 
read in more than one way. It was contended that a passage in the Brthat- 
Parasara-smriti which says that an illegitimate son may offer pinda to his motfer 
and is in every respect her son indicated that illegitimate children stood on the same 
footing from the point of view; of succession as legitimate children. The , 
learned Judge refused’ to accept this interpretation. Not only doubting the dasiputra 
rule itself having in mind “the advancement of the class known as Sudras” heswent 
on to say that illegitimate children of the category to which the daughter by the. 
paramour belonged were “‘not within the pale of Hindu law.” “Tllegitimate children,” © 
he said, ‘have no place in Hindu law where there are legitimate heirs at least under 
the Mitakshara system, except in the special case already referred to.” Thus he 
did not shut the door on the possibility of the daughter’s inheriting (asunder Dundappa 
v. Bhinava) in the absence of legitimate issue. In answer to the suggestion not i 
unreasonably taken from Mayna Bai v. Uttaram® that justice and equity were on 
the illegitimate daughter’s side he replied,” j 

“ ...I fail to see how a right which is discountenanced by every civilised community can 
be regarded as being in consonance with equity, justice and good conscience.” 

When on the other hand, in Dattatraya v. Matha,’ an illegitimate daughter sued 
her illegitimate brother, born to the same mother by a man with whom she was living 
in adultery, for exclusive possession of her mother’s stridhana—a case similar to 
Arunagiri Mudali v. Ranganayaki Ammal, but if anything somewhat stronger, 
the Bombay High Court refused to be impressed by the attitude taken by Seshagisi 
Ayyar J. in Meenakshi v. Muniandi Panikkan. The matter was argued on behalf 


1 (1920) 22 Bom. L. R. 1806. The.only 5 Atp. 1148. 
authority quoted was Ghose’s Hindu Law 6 (1864) 2 M.H.C.R. 196. 
(8rd. edn. ) p. 7 Y Atp. 1152. 
2 (1897) 21 Mad. 40. 8 (1988) 85 Bom. L. R. 119, 
8 (1014)®38 Mad. 1144, s.c. 58 Bom. 119. 
4 Atp. 1145. ap 
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of the déughtes bý P. B. Gaj endragadkar (as he then was) on the question of sapinda- 
ship. Shingne J,, found forthe plaintiff, saying :1 . 
. ...those ....who have in their body any particles which make up the body i# common 
> With othprs are sapindas. This is the meaning of the word ‘sapinda’ according to Vijnaneshvara. 
It will thus be clear that the term ‘sapinda’ connotes various kinds of relationship between 
qiidividuajs who are regarded as sapindas of each other. The Mitakshara deals with sapinda 
*relatieuship with the father as also the sapinda relationship with the mother—so that it is not 
necessary in order to have heritable blood that inheritance should necessarily be traceable through 
_ the father ...” 


He added,? 
“The decisions on the law as to succession to property left by dancing girls are based on deduc- 
tions from principles of Hirtiu law and afford material for determining the relationship between 
persons who are offspring of a woman leading an adulterous life.” 


, Lhe whole of this is unobjectionable, although it is perhaps doubtful whether it is 
corgect historically to pin rights of inheritance to the concept of sapindaship. The 
*Mitakshara definition of sapindaship was originally worked out in order to determine 
the exact bounds of the prohibited degrees for marriage. Itis commonly accepted? 
that the same definition applies for succession, although this is by no means essentially 

* necessary. As long as the heirs are specified by express texts, i.e. up tothe end of 
the cofhpact series of heirs, there is no necessity to call in the aid of the sapindaship 
-theory. Of course the matter is different when remote heirs are competing and a 
sapinda, whether agnate or cognate, claims precedence over a samanodaka or over 

the State. 

The most recent case dealing with the problem of the rights of the illegitimate 
issue to take their mother’s property is that of Venkanna v. Narayanamma,* in 
which the actual point for decision was whether an illegitimate daughter was entitled 
to succeed to her mother before remote stridhana heirs such as the husband’s brother. 
In the course of the judgment the Madras High Court (Mack and Krishnaswami 
Nayudu JJ.) uttered some dicta of great interest, one of which has been quoted above. 
Incidentally they disapproved of Chandavarkar J.’s view that “issue” in the texts 
must mean legitimate issue. legitimacy as such is no bar to succession to stridhan. 
Whatever may be the rules regarding succession of illegitimate sons to their putative 
fither’s property, in so far as illegitimate stridhan heirs are concerned, either the 
daughter, or the deughter’s daughter, or son or son’s son (this last is doubtful and 
probably incorrect, it is submitted), they would, their Lordships have said, be entitled 
to succeed to their mother’s estate in preference to other heirs. All the illegitimate 
chikiren, they added, of a woman take in accordance with the Hindu law, the 
daughters first ; and failing them the sons. And ifa woman has a legitimate daughter 
and an illegitimate daughter they will both, in conformity with the ancient Hindu 
texts, take equally. Mack J., concluded :5 . 

“A final consideration is the legal and ethical basis of any system of intestacy which is 
concerned with the manner in which the person possessed of property would have disposed of 
it had he made a will, which he was perfectly free to make... Thelaw of intestacy is based funda- 
mentally on the normal manner in which the person dying without making a will would have 
disposed of his property, the presumption being that he would leave it to his next of kin in pre- 

' ference to strangers, and each law of intestacy has provided a sequence of succession in accordance 
ewith the religious beliefs, customs, philosophy and other principles governing each system of 
inheritance.” 
While it is not possible to agree entirely with the whole of the latter paragraph it is 
certainly no less than correct to refer in a problem of this character to the fundamental 
purpose of succession, which has a definite connection with the claims that survivors 
„may make upon the propositus, and illegitimate children, if brought up in constant 
proximity to and dependence upon their parent have an-unquestionable claim to be 
considered near, if not the nearest heirs. 
So much for the claims ofissue. There remains the problem of collateral succession 


1 At p. 1186 Gharpure. 
2 At p.J137. 4 [1954] A. L R. Mad. 186. 
3 Though not by Principal J. R. 5 Atp. 188. e 
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and representation of the mother from whom the child was illefitimately born. ` 


Representation as such has caused an acute conflicé of decisions. On principle, 
accordihg to the view adopted here, representation of a predeceased mother shofJd be 
unquestioned, since relationship cannot be doubted. In Angammal v.«Venkfiae 
Reddy the illegitimate daughters of a woman who had been degraded by reason of 
living in adultery were held by the Madras High Court to be entitled éo succeed tg 
their mother’s siridhan. The respondents had based their case on the arfumert 
that degradation prevented the mother from acquiring any right to succeed and that 
since her illegitimate daughters claimed through her the claim was barred. The- 
Chief Justice said,? 

“In our judgment, the degradation of a daughter on account of incontinence does not put 
an end to her right to inherit the stridhanam property of her mother. 

This is all that is necessary to decide for the purposes of this case.” : 
The learned Judges did not apply their minds to the abstract question of an jllegiti, 
mate grand-daughter’s right as heir to stridhana in the light of the “moral” view taken 
in Meenakshi v. Muniandi Pantkkan’ since the latter case was heard about twelv® 
years later butit is interesting tonotethat that approach to the question was appa- 
rently not considered worth taking by the respondents. In Meenakshi v. Murugayya, 
however, tho full effect of Meenakshi v. Muntandt Panikkan was felt. Varada? 
chariar J., dismissed an appeal against a decision denying the right of an illegitimate 


daughter of a Hindu woman to succeed to the stridhana of her mother’s mother. - 


On a further appeal Leach C. J.and Krishnaswami Aiyangar J., upheld the view of 
Varadachariar J. The attitude of the learned Chief Justice is most interesting. 
Generally approving the point of view of Oldfield J. in Meenakshi v. Muniandi 
Panikkan he said,’ 

“Before the ordinary rules of succession can be departed from in favour of illegitimate 
offspring there must be express authority to be found in the ancient texts or some statutory 
provision. It is conceded that the texts do not go beyond making provision in respect of an 
illegitimate son of a Sudra and the appellants are not able to rely on any statutory provision.” 
The concession relating specifically only to succession to the father, it was not justi- 
fiable for the learned Chief Justice to accept it as a concession as to law on counsel’s 
part relating to succession to or through a female. The learned Chief Justiceyin 
fact begged the very quetion at issue when he spoke of the “ordinary rules of suc- 
cession.” In the Hindu system it yet remains to be established whether or not the 
ordinary rules admit illegitimate issue of women as good links in the chain of relation- 
ship. It is submitted here that they do so admit them. 

Leach C. J. expressed the further opinion that if there were both a legitimate and 
an illegitimate daughter the latter would be postponed to the former. This has been 
impliedly contradicted by the dictum in Yedttha Venkanna v. Nakka Narayanamma® 
to which we have referred above. Between the two dicta a choice may sometime 
be made by one of the High Courts: it is submitted that the later view is the correct 
one. 

The learned Chief Justice went on to deal with the case of Angammal v. Venkata 
Reddy, which, as we have scen, stood in his path. He quite rightly pointed out 
that the Court there assumed that the illegitimate daughter was entitled to step 
into her mother’s shoes (p. 742) : 

“ ...the question whether the illegitimate daughters were entitled to inherit their grand- 
mother’s property was never raised. It was merely assumed that the illegitimate daughters took 
their mother’s place. Therefore the judgment in that case cannot be read as deciding the quéstion 
now before us or accepted as any authority in favour of the appéllants’ contention.” 
Krishnaswami Aiyangar J. added’ a further point of interest: the texts referri 
to the kanina and relied upon to show the illegitimate daughter’s son’s right 
inherit through his mother are in any case long obsolete (which it is submitted would 
not affect the issue) but also have no bearing on the instant problem because they 


only tend to establish connection with the maternal grandfather’s estate. This 


1 (1902) 26 Mad. 509. 5 Atp. 742, x 
2 Atp. #12. 6 [1954] A.I.R.Mad. 186. °, | - 
8 '1914) 88 Mad. 1144, 7 Atp. 744. + 


4 [1940] Mad. 789. 
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soomg afpervoke’approach. With respect, it would seem that the texts go out of 
their way to lay, down conection with the maternal grandfather, and this leaves 
it to be assumed not that relationship to the mother’s mother is denied, Dut that 
Nation ip to the maternal grandfather is presumptively a paternal one, while all 
other actual relationships remain as they are in fact. 
This disapproval of Angammal v. Venkata Reddy,’ which necessarily unsettled 
“the law of Madras, operated as a challenge, which was taken up three years ago in 
Madhya Pradesh. Mudholkar J., of the Nagpur High Court in a powerful judgment 
. in Shankarrao v. Sadu Qanaji? vindicated Angammal v. Venkata Reddy with 
arguments which had not been presented to the Judges in that case. There the 
contest was for the estate of a woman between her daughter’s illegitimate son and 
her hukband’s illegitimate son. Under the law as envisaged in this article the 
grandson, though illegitimate, would be certainly entitled to succeed in preference 
to a remote heir such as a husband’s heir. Mudholkar J. refuted the approach of 
*Sir Lionel Leach in Meenakshi v. Murugayya® by first admitting for the purposes 
eof Srgument that there was no positive text of Hindu law on the point, and then 
appealing from the alleged and assumed gap in the Hindu law itself to justice, 
equity and good conscience. Here, though he was technically on an unsound 
e foundation, he claimed to find authority for enabling descendants, though illegitimate, 
to exalude remoter heirs. Absence of a text was not sufficient to conclude the 
rights of ijegitimate persons. Ramalinga Muppan v. Pavadai Goundan,’ which 
had been approved by the Privy Council in Vellaiappa Chetty v. Natarajan’ had allow- 
od the legitimate son of an illegitimate son to represent his father, notwithstanding 
the absence of an express text. The same might well be said for the rules in Subra- 
manta Ayyar v. Rathnavelu Chetty® and Jagarnath Gir v. Sher Bahadur Singh.’ 
He was willing to assume that the whole law of succession was founded upon legiti- 
macy, saying, 

“Tt is true that the rules of inheritance relating to sapindas, samanodakas and bandhus are 
based upon marriage and a legitimate descent.” 

(which we believe not to be strictly correct, at least so far as concerns 8 Hinks through 
females). 

“But can it be said that the illegitimate son of a Sudra is the only exception to these 
Miles, or is it possible to allow succession to a remoter illegitimate descendant ? ” 

He reasonably observes that (p. 403) : 

“ it will be seen from the decision in Mayna Bat v. Ultaram that the right of an illegitimate 
son or a daughter to succeed to the mother’s stridhan is not founded on any express text, and 
yet it is now a recognised feature of our law. Apparently the law has been expanded by analogy 
to meet a situation not dealt with by the ancient text-writers and law-givers.”’ 

And he concludes that the absence of a text dealing with the rights of illegitimate 
persons other than the son of a Sudra is not an insuperable barrier. The door 
_ opened in Madhya Pradesh leaves a wide field of law yet to be mapped out, but the 
justice of the approach cannot but be admired. Representation by a daughter’s 
illegitimate son or daughter for the purposes of taking stridhan having thus achieved 
a certain powerful degree of support outside Madras, and the position inside Madras 
being hardly satisfactory, we may now turn to the allied question of succession 
through a woman, who has given birth to an illegitimate child, when the latter is the 
“claimant or de cujus and also when the latter's descendants are occupying either 
rrr The point of view adopted in this article does not require further 


tition. 
we Raina Mudaliar v. Krishna Mudaliar® the problem was somewhat complex. V., 
a prostitute or at any rate an unmarried woman, had two sons, P{i) and M. P(i i) 
ehad a son K, who had a daughter who had a son KDS. He also had a son, P(ii), 
who died leaving the last male owner of the disputed property, Shanmugam. M. on 


1 peat 26 Mad. 509. @ (1917) 41 Mad. 44, F.B. 

2 [1951] A. I. R. Nag, 400. 7 (1084) 57 All. 85. 

3 (oao Mad. 789. 8 Atp. 402. 

4 (190% 25 Mad. 519 9 [1987] 1M. L. J. 890. ; 
5 1981) 58 L A. 402, 
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the other hand had a som Krishna. There was no reason to believe that af any of tho 7 
links were illegitimaté except those of P (i) and M. to their mother,¥. The question 
was whéther KDS. or Krishna were the nearer heir of Shanmugam, and an incid&ntal 
question was whether Krishna was an heir of Shanmugam at all. Varadachariar f. 
disposed of the matter very simply. He said, itis submitted, with perfect correctness, 
that Krishna could claim only as a sagotra-sapinda of Shanmugam. Hissrelationshipe 
was nothing if not that of father’s father’s father’s mother’s illegitimate son $f the’ 
propositus and thus he could claim only as sagotra-sayinda in order to take precedence 
over a near cognate (bhinna-gotra-sapinda) such as KDS, who was a father’s sister’s - 
son. But sagotra-sapindaship demanded unbroken male destent, i.e. without a 
female link, whether legitimate or illegitimate. And upon that alone KDS. must 
displace Krishna. The learned J udge went on to point out that the case of Viswanath 
v. Doraiswami (to which we shall return) could not help Krishna since it related to 
succession to the property of dancing-girls, and the two classes of cases have generally. 
been kept distinct. Krishna appealed! before Sir Lionel Leach C.J. and Patapjal? 
Sastri J. (as he then was), and the Bench followed Varadachariar J. and diemissed the 
appeal. Unexpectedly the Madras High Court then committed itself to the admissjon 
that Krishna was a cognate relation of Shanmugam, leaving it to be understood that 
had the competitors been either Krishna and a remoter bandhu or Krishna and the* 
Government of Madras Krishna would certainly have succeeded as hei This 
important admission was backed by one even more interesting. The learned Chief 
Justice said,? 

.-Valliammal was not a permanent concubine, but a prostitute, and there can be no 
presumption in such circumstances that the same man was the father of her two sons. As a 
person cannot be regarded as a sagotra sapinda unless he can trace his descent in an unbroken 
male line from a common male ancestor it is impossible to regard the appellant as a sagotra sapinda 
of Shanmugam.” 


The implication unquestionably is that if Krishna could have shown that his grand- 
mother was the kept concubine of a man of any caste (provided, perhaps, that he was 
a Hindu—though since Mayne Bai v. Uttaram that cannot be regarded as certain) 
at the time when his father and uncle were procreated, he would have excluded the 
legitimate KDS, notwithstanding the illegitimate link twice over to and from_a 
female common ancestor. This is highly favourable to the case made out in this 
panel. Patanjali Sastri J. adds? that 

..the Courts have no doubt extended the concept of sapindaship to relations outside 
TE and legitimate descent relying upon the definition of a sapinda in the Mitakshars as 
one connected by particles of the same body.” 

This is a valuable confirmation of the view taken in numerous Bombay and 
certain Madras cases that sapindaship does exist outside marriage, whatever may 
be the impression derivable from the text. 

We come finally to the difficult case of Pandurang Ganpatrao v. Adm. Gen. B’bay,’ 
a case in the Bombay High Court. One Bhimabai, the illegitimate daughter of 
Kashibai, died testate but it became necessary to apply to the Administrator-General 
for letters of administration cum testamento annexo. - One Pandurang, a son’s son’s 
son of the father of Kashibai, entered a caveat against the application and the 
question was whether he was entitled to do so. The matter was argued upon the 
assumption that he could do so if he were an heir of Bhimabai but not otherwise, 
and the Court (Chagla C. J. and Bhagwati J.) viewed the question from both angles, 
namely whether Pandurang could succeed on intestacy to Bhimbai and whether, 
on the basis of reciprocity, Bhimabai could have succeeded to Pandurang. 

Mr. K. K. Desai for Pandurang argued that since there were particles of the same 
body (the father of Kashibai) in both Bhimabai, her illegitimate daughter, and 
Pandurang, the latter must be an heir to the former. The learned Chief Justice 

1 In Krishna Mudaliar v. Marimuthu 2 Atp. aay. 

Mudaliar, (1989) 50 L. W. 282, s.c. [1989] 2 M. 8 Atp 
L. J. 424, 4 (1983) E A Bont. L. R. 892. 
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* was ngt fmpresked by this argument and the Court found for the respondent. 


Chagla C. J. said, ° 
“° |, .In putting forward this contention Mr. Desai has overlooked a very imporsant and 
. el®nentany principle of Hindu law, and that principle is that sapinda relationship is based upon 
wedlock and can only arise out of legal wedlock. To this principle... certain exceptions have 
icen engrafted, and really what Mr. Desai contends for is the extension of those exceptions. 
The Cofirts have been strict in not extending the exceptions to this important principle of Hindu 
law, and unless therefore we find any authority which lays down that an illegitimate daughter 
is entitled to succeed to the collaterals of her mother, it is not possible to hold that in this case 
the appellants were entitle to succeed to Bhimabai.”’ 
In a review of the cases the Court remarked in the course of argument on the establish- 
ed line of authorities ins Bombay against the collateral rights of succession of a 
dasiputra (p. 895) : 
r “Now, Mr. Desai says that all these cases are of collateral succession through the father, 
but gecording to him there is no case with regard to collateral succession through the mother.” 
În fact there was no decision in Mr. Desai’s favour (unfortunately), though his 
contention was perfectly correct on the view taken here, but the valuable dictum 
jn Krishna Mudaliar v. Marimuihu Mudaliar? (referred to above as Rathna 
Mudaliar v. Krishna on appeal) would have been very helpful to him. Continuing, 
Chagla ©. J. said, 
“ ...but I fail to see what difference this makes on principle, because if marraige is the basis 
of sapinda relationship, then the collaterals of Bhimabai cannot succeed to her estate because 
Bhimabai was not born in wedlock and there is no sapinda relationship between the collaterals of 


Bhimabai and Bhimabai herself, and the descent cannot be traced through the common ancestor . 


Arjun because in the eye of the Hindu law Bhimabai has no sapinda relationship with Arjun.” 

This, of course, is most misleading. If Bhimabai was not a sapinda of her own 
mother (which she undoubtedly was) she could have married her mother’s legitimate 
son ; since she was a sapinda of her mother she was a sapinda of her mother’s father. 
She was a potential sister of a kanina, and the kanina’s sapindaship with his maternal 
grandfather was not abrogated when he was deprived of putratva in relation to his 
maternal grandfather. In any event a boy is entitled (if not bound) to give pindas 
at the parvana sraddha ceremony to his mother’s father, and that relationship is 
irfdependent of the question whether or not his mother was married at the time of his 
conception to his father. The learned Judges were unable to accept the proposition 
that a mother and her child could be sapindas unless the child were legitimate, but 
we have seen apart from the text of the Mitakshara etc., that there was a considerable 
weight of judicial authority in favour of recognising such sapindaship. The decision, 
it is submitted, would have been otherwise given if that proposition had been accep- 
ted. When faced by the fact that the illegitimate daughter’s right to succeed to her 


- mother (and hence inferentially her sapindaship with her) had been admitted in 


Dundappa v. Bhinawa® tho learned Chief Justice was forced to adopt a view which 
seems somewhat inconsistent with itself. He said (p. 895): 

“ ,,.but when Kashfbai gives birth to Bhimabai who is an illegitimate daughter, Hindu 
law has gone to the extent of recognising the right of Bhimabai to succeed to Kashibai and the 
right of Kashibai to succeed to Bhimabai because the authorities have pointed out that there is 
a connection and an intimate connection between mother and daughter which made it possible 
for the law giver to assume that there wasa sapinda relationship and the presence of the particles 
of the body of Kashibai in Bhimabai which entitled Bhimabai to succeed to Kashibai and vice 
versa. But that principle is absent as far as the collaterals of Bhimabai are concerned. Hindu 
law has not even recognised sapinda relationship between a putative father and his illegitimate 
son, as far as the regenerate classes are concerned, Therefore, what Mr. Desai is asking us 
really is to lay down a principle which would go even beyond the recognition of the right of an 
filegitimate son to succeed to the estate of his putative father in the regenerate classes.” 

After what has been written above it might seem superfluous to point out that the 
references to the putative father, ete., are quite irrelevant, that if sapindaship bet- 
ween daughter and mother are admitted it follows automatically that sapindaship 


1 At p. 894. 8 At p. 895. 
i (19897 50 L. W. 282, s.c. [1989] 2 4 (1920) 22 Bom. L. R. 1806, 
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between the daughter and her mother’s collaterals is established (oh the wellknown ® 
principle utilised in the Mitakshara! that those things which are, equal to the same 
thing are equal to one another) and that finally the collaterals fes tablished ən eee 
same principles as outlined in this article) will be heirs of a woman’s ilegi 
daughter. On these grounds the decision in Pandurang Ganpatrao v. Adm. n 
Bbay ought, it is repsectfully submitted, to be overruled in due coprse by & Sy 
bench. 

Hlegitimate daughters have been very unfairly treated, except within ee alee 
sphere of the law relating to devadasis. That n hae of the law requires separate, 
treatment. The illegitimate daugters of all four castes are not only denied the 
right of inheritance from and through their fathers (we have seen the’ position 
relative to their mothers) but also denied the right to be maintained out of the father’s 
property*. This curiously harsh rule appears to be in conflict with ancient prac- 
tice, and is justified, contrary to the spirit of such enlightened decisions as Shankar- 
rao v. Sadu Ganaji though not to the spirit of justice, equity and good coxsciende 
as correctly interpreted,? by the excuse that no text. gives maintenance fo an 
illegitimate daughter even of a Sudra by a dast. 


(3) THE SPROIAL CASE OF DEVADASIS. 


It is very unfortunate that the law relating to the devolution of the preperty of 
devadasis, or temple dancing-girls, has been obliged to wander between the Hindu 
law and custom in such an uncertain manner that it has always been doubtful 
whether the sasira applied to them and if so to what extent and subject to what 
modifications. It is the view adopted here that the sastra always did apply to them 
except to the extent that their caste customs conflicted with it. This is, of course, 
not identical with the view adopted in such decisions as that in Tara v. Krishna‘, 
where it was held that succession to the estate of a prostitute was governed by an- 
alogies derived from the Hindu law. In Shanmugathammal v. Gomathtammal® 
the Madras High Court (Beasley C. J. and King J.) emphatically denied that succes- 
sion to members of the dasi caste was governed by the ordinary Hindu law ; but this 
is consistent with the view that the ordinary Hindu law is the norm, from which the 
peculiar conditions of life of that caste must necessarily carve exceptions. In the 
leading case of Viswanatha Mudali v. Doratswamt Mudali® Devadoss J. thought 
that ordinary Hindu law would govern dancing-girls, while Wallace J. said (p. 961): 

..-I cannot see that such an analogical application of Hindu law to persons living as 
Hindus and following Hindu customs and usages can in any way offend the general principles of 
equity and good conscience.” 

In the recent case of Venkata Challamma v. Cheekatt’ Rajamannar C.J. and Venkata- 
rama Aiyar J. came to the conclusion that® 

‘The result of the authorities above cited appears to be this: that members of the dancing 
girl community who adopt the Hindu faith and Hindu customs and manners must be treated as 
persons governed by the ordinary Hindu law, but on account of the special kind of life led by them 
which is in important respects inconsistent with Hindu dharma on which ultimately Hindu 
law is based, they are governed largely by custom and usage often not in consonance with Hindu 

1 The type of sapindaship known as opinion is represented in Parvati v. Ganpatrao 


sapatnya-sapindya; cf. the extension of Balal (1898), 18 Bom. 177, and in Natarajan 
ekasarirarambhaka - sapindya as explained by v. Muthiah [1926] A.I.R. Mad. 261; mainten- 


Gharpure, Sapindya, pp. 8-4. ance is now universally denied under Velldt- 

2 In Bhikya v. Babu, (1908) 82 Bom. 562, yappa Chetty v. Natarajan, (1926) 50 Mad. 
s.c. 10 Bom. L. R. 1786, Batchelor J., 
pointed out that females are excluded from 
succession except where specially mentioned. 
“Daughter” cannot include illegitimates since 
the texts showed that ‘son’? did not suffi- 
ciently include the dasipuira. If “daughter” 
did include the illegitimate daughter then, 
thought the learned Judge, all relations must 
be so understood, and this he was not prepared 
to admit, Maintenance to illegitimate daugh- 
ters seems to have been allowed in Western 
India a cen ago: West & Buhler, Hindu 
Law, 4th .» p. 892. Favourable judicial 


' $40, followed in Nagarathnammal v. Chinnu 


Sah, [1928] A.L.R. Mad. 127, and Padmavatt 
v. Ramchandra [1951] A.LR. Orissa 248. 

8 Victor Jostin Walter v. Marie Josephine 
Walter (1927) 55 Cal. 780, 741; Phi 
Mendoza v. Dara Nussarwanji Mistry, [1943] 
Bom. 428, s.c. 45 Bom. L. R. 687. g 

4 (1907) 81 Bom. 495, 

8.C. Bom. L. R., T74. 
(1984) 67 M; L, J. 861. 
(1925) 48 Mad. 944, 

{1958} 1 M.L. J. 858. e 
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. 
ia Whete therd is*no proof of a custom directly applicable to any particular case of disputed 
. succession the genera] rules of Hindu law may be applied by analogy as rules of justice and equity.”’ 


While not desiring to quarrel with the conclusion as such, no one can faib to feel 
ugeasy at the refusal to declare for the application of the Hindu law, so far as not 
abrogated by custom pro tanto, as the law prima facie binding on the members of 
dho community as in every other caste : the inclination to apply it “by analogy...” 
Scemséto reveal a confusion of ideas. Similarly for the word ‘ ‘adopt’ in the second 
line of the above quotation perhaps “‘profess and follow ” might be a more appro- 
. priate phrase. In any event the problem of application of the law is no more com- 
plex in the case of these castes than in the case of other castes. 

A special difficulty in regard to succession occurs, however, in connection with 
the dancing-girl communéties. The dancing-girl, if legitimately descended from her 
mother has, according to the view adopted in this article, a heritable link with her 
mother and her mother’s kin. But this link with ascendants and collaterals is of 
tourse*capable of being doubted on the very grounds used in the case of Pandurang 
Ganpatrao v. Adm. Gen. B’bay' criticised above. Turning to descendants we reach 
the curious difficulty that the male and female illegitimate issue of the dancing-girl, 
though related as discussed above in connection with illegitimate children other than 

edasiputras, may or may not adhere to the practices of the caste, and may or may 
not marry and set up “respectable” households. The question is whether the 
abandonment of the caste custom of prostitution has the effect of severing the herit- 
able relationship with those blood relations who continue in the caste custom, and 
if so whether those who abandon the custom can live, from the point of view of in- 
heritance, under the ordinary Hindu law from thenceforward. It is submitted that, 
assuming that the Hindu law is the residuary law applicable to this caste, both males 
and females ought to be governed by it except where the caste custom has rendered 
its application impossible. As a resùlt inheritance in the male line is impossible 
except where the links with the male ascendants or descendants or collaterals are 
legitimate (which is possible where the male members have decided to abandon the 
caste custom in question and have married under Hindu law and left legitimate 
issue). 
In Viswanatha Mudalt v. Doraiswami Mudgli the question was whether the 
Hindu law rule of collateral succession obtained among the legitimate descendants 
of the two sons of a dancing woman, whose paternity was unknown. The learned 
Judges of the Madras High Court were of the opinion that no authority on the point 
could be found in the texts. There was an authority in Subbaraina Mudali v. 
Balakrishnaswami Naidu’ to the effect that the male members of the caste were 
usually governed by the Hindu law. But because of the relationship to the mother 
being Wegitimate the question was whether Mayna Bai v. Uttaram* could or could 
not apply. That decision, it will be remembered, concerned the collateral heritable 
relationship between the sons of one man by a Hindu concubine, whereas in this 
case paternity was quite unknown, as in Krishna Mudaliar v. Marimuthu Mudali- 
ar’, It was contended that collateral relationship could in general be traced 
only through the father, and the Bombay and Allahabad cases on the collateral 
relationship of dasiputras were quoted. The Court very properly swept these cases 
aside, saying, “The question of succession to the putative father’s collaterals does 
anot arise here and the cases...have therefore no application to the present ease” 


One text? is to be found in the sources which indicates heritable relationship bet- 
ween sons by one mother but different fathers. Consequently®, (p. 954). 

“The existence of heritable blood between sons of the same mother by different fathers 
cannot therefore be through the father and is attributable only to their being sons of the same 
yoother... It logically follows that the sons of a dancing woman or a prostitute have heritable 
blood between them” 


1 (1952) 54 Bom. L. R. 892. 6 Atp. 954, 

2 liess 48 Mad, 944 n i That of “Nandapandita in the Vatja- 
8 (1917) 38 M. L. J. 207. yanti, quoted also in Narayan v. Lakshman, 
4 (1864) 2M. H. C. R. 196. (1927) 29 Bom. L. R. 980, s.c. 51 Bom. 784, 
5 (1930 P50 L. W. 282. 8 L. 954. S; 
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From here the Court proceeded to consider the problem before thems namely whéther® 


the legitimate sons of two descendants of a dancing-woman could inherit mftually. 

If A can succeed to B in the absence of preferential heirs no reason appeared why 

A’s legitimate son should not succeed to B if A predeceased B ; if there was heritable 

blood between the fathers it was no remarkable step to concede heritable bl8od° 
between the sons themselves. Hence, judgment for the claimant, This decision 

is entircly in agreement with the view of the law proposed in this article, apd it’s 

unfortunate that the subsequent history of the rule in Viswanatha v. Doratewami 

has not been entirely consistent. s 


In Veeranna v. Satyam! a male of the devadasi community died leaving his widow 
and two daughters, who both had children of unknown paternity. On the death 
of the widow and both daughters, a daughter’s son claimed to be entitled to succeed 
to his maternal grandfather as daughter’s son in preference to the daughter’s daugh- 
ters, as the Hindu law would appear to allow. The Madras High Court (Horwill J.) 
held that tho illegitimate son of a legitimate daughter was not a daughter’s son th 
the contemplation of Hindu law, and that accordingly his suit failed. The plaifitifis 
counsel pressed the fact that there was blood relationship and therefore sapindaship 
between the daughter’s son and his maternal grandfather, but, ignoring the opinion 
of Wallace J. in Viswanatha v. Doraiswami, that there was no authority in Madras 
for the proposition that sapinda relationship could not exist without a father (which 
was perfectly correct), Horwill J. said? : 

*“... In the absence of authorities to the contrary, I have no doubt that when under the 
Hindu law a daughter or a son is referred to, the lawgivers have contemplated only a legitimate 
son or a legitimate daughter. Illegitimate children have no rights at all in succession except 
in two classes of cases.” z 

“... what the Hindu lawgivers understood by sapinda relationship and propinguity refers 
only to inheritance through legitimate children.” 

The first point raised here has been contraverted in an earlier part of this article. 
Both in succession to males and succession to females links through females may be 
legitimate or illegitimate, though links through males must be legitimate except for 
the qualified exception of the dasipuira. The bugbear of sapindaship cropped up 
again in the equally unfortunate (and it is submitted equally bad) decision in Venkata 
Challamma v. Cheekaii®, which was complicated by a problem regarding the cust®m 


.of adoptions in the devadasi community. In that case the question was of a succes- 


sion to a dancing-girl herself. P. and her brother’s daughter were jointly given 
some property. While P.’s suit for partition was pending P. herself died. There- 
upon X, the grandson of one N., who was said to have adopted P. as her daughter, 
sued to be her legal representative. The adoption itself was admitted, but the 
brother’s daughter (who was presumably legitimate) claimed not merely to resist 
the suit of the adoptive mother’s (illegitimate) child’s son, but to succeed to all 
P.’s properties as her nearest heir. Did the adoption sever P.’s ties with her natural 
family ? On the facts (rather than as a matter of law or custom) the High Court 
found that the ties were broken, and that therefore the brother’s daughter could not 
be an heir. But what of the adoptive mother’s grandson? Remarking* that, 
“In a community in which marriage is only casual and neither common nor customary, it 
appears anomalous to insist on legitimacy as a condition of the right to succeed.” 
Rajamannar C. J. and Venkatarama Aiyar J. nevertheless generally followed Hof- 
will J.in Veeranna v. Satyam, and refused to admit that collateral rights of succes- 
sion were set up by the adoption of P. It is to be remarked that the learned Judges 
were particular to rest their judgment not upon Horwill J.’s view that legitimate 
relations other than the specially excepted persons could not inherit as no sapinda- 
ship could be made out between the propositus and the claimant and as the terms 
“son”? and “daughter” must be interpreted invariably to mean legitimate issue, 
but upon a different point which however by no means prevents the possibility that 


1 [1947] 1M. L. J. 801. 
2 At pp. 801-2. Mad. 571. 
3 [10538]}el M. L. J. 858; [1958] A.LR. 4 Atp. 86l. 
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collateral Suocestion between those whose common ancestor was a devadast or who 


- claim thtough one or more dévadasis and a common male or female ancestor may 


. yet hê established successfully. For the ratio dectdendi of Venkata Challamma v. 
eCMeckati «is that the adoption of P. may have given her the right to succeed to her 
adoptive mother since numerous cases have established in Madras that such adop- 
tions do have such effect ; but just as in the case of illatom adoptions no collateral 
rights Êf succession are created by the adoption, so in this case the custom of adoption 
not having been proved to give rights of succeeding to the collaterals, i.e. other 
-deacendants of adoptive mother, and it being impossible to liken the adoption of a 
daughter by a prostitute to a datiaka adoption of a son under the Hindu law, neces- 
sarily the plaintiff must lose his case. By implication, assuming the unsoundness 
of Horwill J.’s point of view in Veeranna v. Satyam, it should be possible to allow 
the illegitimate son’s son (provided he himself was legitimate) or the illegitimate 
qengtiers son of a devadast to succeed to the mother’s illegitimate daughter, and 
this-wéuld be entirely consistent with Viswanatha Mudali v. Doraiswami Mudali.1 
Moreqver, Venkata Challamma v. Cheekatt appears to be bad law because, when 
it is established by custom that adoption among devadasis enables the adopted 
daughter to inherit from her adoptive mother, though (curiously enough) no custom 
6f collateral succession has been made out, Hindu law as to the right of brother’s 
and sistér’s children to succeed whether to a male or a female, whether by represent- 
ation or otherwise in the order of devolution, ought to be applied (whether as the 
Judges say “by analogy” or not) as a rule of justice, equity and good conscience,? 
so that a mother’s son’s son should succeed in preference to the Government of 
India. The absence of the rule in the custom should let in the Hindu law, whether 
or not in lieu of the English law under justice, equity and good conscience, or in 
its own right. The comparison with illatom adoptions is not entirely apt, since there 
we find positive proof that collateral succession does not take place because of the 
peculiar son-in-law relationship of the adoptee to his adoptive parent®. In this 
case the Madras High Court would have offended against no principle of justice or 
equity by admitting that the adoption established the right to succeed to the ad- 
optive parent and the Hindu law relative to representation in succeession would 
carry the plaintiff forward to a successful decree. 

The further question concerning competition between issue who belong to the 
prostitute class and those who have left it has received attention in recent times. 
The custom by which married daughters of a devadasi are excluded by unmarried 
daughters was upheld and enforced in Shanmugathammal v. Gomathi Ammal.‘ 
In Serasvathi Ammal v. Jagadambal® it was contended that this rule was a rule of 
law. Succession being more often than not determined by ties of blood than by the 
moral character of the heir, the Supreme Court held that degraded descendants could 
not be considered a separated class by themselves, and that, in the absence of proof 
of custom that devadast daughters will exclude married daughters in succession to 
their mother, the rule of propinquity would apply as a rule of justice, equity and 
good conscience® according to which both sorts of daughters would inherit in equal 
shares. This solution is not in accord with the Hindu law itself, which, assuming 
that devadasts were intended to be comprehended within the meaning of stri in strid- 
hana-vibhaga, gave the property first to daughters’? and then daughters’ daughters, 
sons and so forth irrespective of their legitimacy or profession, but preferred amongst 


1 (1926) 48 Mad. 944. 5 [1058] A.IL.R. S. C. 201. 
2 That Justice, equity and good con- 6 “Propinquity”? is of course known in 
science should correspond to the English Com- other systems also, but in the Dharmasastra 


mon Law in this decade is little short of an 
absurdity, and “where there is no proof of a 
eustom directly applicable to any particular 
case of disputed succession the general ‘rules 


pratyasannata or as it is sometimes called 
samntikrishtaia is a cardinal principle of succes- 
sion-law. 

7 In Brahadeeswara Mudaliar v. Raja- 


of Hindu law may be applied by analogy as 
rules of justice and equity ” (1953) 1 M.L.J. 
858, 861. 
8 On the illatom adoption see Raghava- 
chariar, Hindu Law (8rd edn.) pp. 192-8. 
4 (1984) 87 M.L.J. 861, 
qp5C., [1985] A.I.R. Mad. 58. 


gopal Pillai, (1946) 59 L.W. 469, daughters were 
correctly preferred to sons in succession to a 
devadasi. A decision in which sons and 
daughters were allowed to succeed together 
(Bera Chandramma v. Channderam Naganna, 
(1928) 45 M. L. J. 228) was disapproved. 
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daughters those who were unmarried, and amongst those who treble ‘puis those ® 
who were poor. The old rule was consistent with both the ganeral intention to 
prefer needy heirs, and not to endow twice over a married daughter (who you have 
received presents from her mother as well as her father at her marriage), and Eee 
special intention to keep the earnings of prostitution in the hands of those dependent 
upon that profession for their livelihood. The Supreme Court’s decisign is technic- 
ally correct only upon the assumption that justice, equity and good Compcierfee 
applied because of a lacuna in the Jaw prima facie applicable. 


Conclusion. 


(1) The present position. 

The following statement of the law, based upon the &rguments set out in the 
foregoing, is believed to be correct :— 

(i) Legitimate persons are indistinguishable from legitimate persons at, Hindy 
law for the purposes of succession so long as the claim is from or through a ‘female, 
the mother of the illegitimate person, whether the succession itself is to a male orn 
female ; 

(ii) illegitimate persons both possess and convey no heritable right at Hindu law 
when they are descended (so far as may be established) from a male who is either th8 
propositus or a link in the chain of relationship depended upon by the faimant, 
except in the following case, namely 

(iii) the dasiputra of a Sudra is entitled to inherit from his father either the whole 
or a proportion of his father’s separate and self-acquired property, and may take 
by survivorship from his father’s aurasa or dattaka sons (or from other dasiputras) 
the interest which they take through that father and from that father in ancestral 
or joint family property. In this ancestral or joint family property the dasiputra 
has no right by birth, but on his father’s death with no coparceners except aurasa 
or dattaka sons he becomes a coparcener with his brothers in respect of that interest, 
but not otherwise. ° 

(iv) To the rules given above the following exceptions must be admitted in 
practice :— 

1. A legitimate son of a dasiputra may represent his father in succession to dis 
grandfather: Ramalinga Muppan v. Pavadat Goundan.+ 

2. The father of a dasiputra can succeed to him : Subramania Ayyar v. Rathnavelu 
Chetty.* 

3. The illegitimate son of a married woman may be excluded by her meted: 
Jagannath Raghunath v. Narayan’. 

4. The illegitimate daughter of a married woman is excluded by her iama 
son : Meenakshi v. Muniandi Pantkkan.* 

5. The illegitimate daughter of a woman cannot succeed to the stridhana of her 
mother’s mother in Madras (and quaere Andhra): Meenakshi v. Murugayya. 5 

6. A mother’s father’s son’s son’s son is not an heir to her ile ieimiate daughter : 
Pandurang Ganpatrao v. Adm. Gen. Bbay.® 

7. The illegitimate son of a daughter of a male member of the devadasi com- 
munity is not an heir: Veeranna v. Satyam.’ 

8. The son’s son of the adoptive mother of a devadasi is not an heir of the latter : 
Venkata Challamma v. Cheekati.® . 

9. Among daughters of a devadasi, unless a contrary custom be proved, married 

and unmarried daughters succeed together: Sarasvati Ammal v. Jagadambal.* 
Of these nine objectionable decisions the last cannot be overruled, being a decision 
of the Supreme Court. Several of the others are now so old that the rule of stare 
decisis would probably save them. The remainder are for reasons explained in thg 
foregoing article due for disapproval or overruling. 


1 (1001) 23 Mad. 519. 6 (1952) 54 Bom. L. R. 892, 
2 (1917) 41 Mad. 44, F.B. s.c. [1952] A.LR. Bom. 127. 
8 (1910) 84 Bom. 558, 7 [1947] 1 M. L. J. el 
8.c., 12 Bom. L, R. 545. 8 L988 1 M. L. J. 85 
4 (1914) g8 Mad. 1144. s.c. [1958] A.LR. Mad. 57%, 
5 [1940] Mad. 789. ® [1958] A. I. R. 8. C. 201 ~~ 
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* (2) RroBosed Úgitlation. REETA ae ; 
Referring once again to the proposed definition published in the Hindu Succession 
Bill, the reader will observe that many rights at present recognised in fayour of 
dillégitimages and those claiming through or from illegitimates are to be abolished. 
Taking away rights is always a matter requiring earnest thought, and it is possible 
that whilg the Hindu law has been more lenient in some respects to illegitimate 
childre& than most systems a spirit is abroad to-day to put back the clock at the 
expense of experience gained in India and of the country’s reputation for realism. 
. Admitted that the total abolition of distinction between legitimate and illegitimate 
children, as in the State of Arizona and as in the proposed Succession Bill for Israel, 
might reflect to-the disadvantage of legitimate children ; and admitted that succes- 
sion through male links where the relationship is uncertain is generally objectionable, 
the final conclusion seems to be that the undoubted human rights of illegitimate 
ersons ought to be brought into compromise with those of legitimate relations. 
it is tentatively suggested that it would be harmonious with the traditions of the 
Hindu law and with contemporary needs if the following rights were accorded in the 
pending legislation :— 

(1) Relationship through females in intestate succession to be indistinguishable 
en the ground of alleged illegitimacy, but without prejudice to the rule of inter- 
pretation of wills in favour of legitimacy. Thus the “daughter’s son” will include 
the daughter’s illegitimate son. 

(2) Relationship through males to be legitimate in every case for the purposes of 
intestate succession. 

(3) Iegitimate children whose affiliation has been proved in appropriate proceed- 
ings or is capable of proof by reason of a solemn recognition by the putative parent 
accompanied by the acceptance of the recognised child, if of full age, or his guardian, 
if a minor, to be entitled to apply to the Court for the following relief :— 

(a) for provision to be made for his maintenance until the completion of full- 
time education out of the estate of the putative parent where the testamentary dis- 
position of the parent has not made adequate provision for such maintenance ; and 

(b) for provision as above to be made out of the estate in the event of the parent 
dying intestate and the dispositions of the intestate law not adequately providing for 
sueh maintenance. 

‘ (4) Parents of illegitimate children whose relationship has been proved or is 
capable of proof as above to be entitled to apply to the Court for provision for a main- 


* tenance out of the estate of the illegitimate child, whether testate, or partially or 


wholly intestate. 

(5) When a person dies intestate with no legitimate heir or heir capable of taking 
under (1) above, the Government of India taking the estate by escheat (or as bona 
vacantia) to be authorized to make payments out of the estate to persons claiming 
to be illegitimate children of the deceased notwithstanding the absence of proof of 
affiliation as suggested in (3) above if it seems probable to a Judge of a High Court 


ə that the deceased was in fact the father of the claimant or claimants. 


) 


Such a solution would retain the concept of blood relationship through females 
which it is believed is a feature of the Hindu lew as of the modern Roman-Dutch 
law and (to a very limited degree) of the modern English law, and would combine 
with it a consistent notion of legitimacy with regard to relationship to or through a 
male ancestor, while adopting the principle of family protection as developed in 
New Zealand, Australia, Canada and England, subject to trivial modifications. 

J.D. M. DERRETT, PH.D. 


GLEANING. 


Roures Or Tar Roan 


In the course of a judgment in the Queen’s Bench Division on May 28, 1954, 
Streatfield J., said that there was no rule or custom in this country requiring 
a driver approaching cross-roads to give way to traffic on his right and allowing 
him to takë precedence over traffic on his left. There was no such rule of law or 
commo% sense, and the sooner the public knew that the better. It would be quite 
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disastrous if some users of the highway observed that practict While Sthers’ did * 
not. Users of roads of equal importance which crossed one another, he continued, 
owed a duty to each other to take care. Even the driver on a major road was 
not acquitted altogether of the duty of taking care, even though there mightsbe, 
a greater duty on the driver on the minor road. It cannot too often be said by 
judges and advisers that the question of negligence, in whatever qircumstances 
and against whomsoever it is raised, is one of fact. Rules of the road thee mfSt 
be, but the multiplication of rules and penalties can well defeat itself in the end, 
and an established rule can be “honoured in the breach” in exceptional cases., 
Except perhaps in cases of negligence actions against professional men, cases offer 
little guidance, and the question is always, ““who was to blame,” and, in cases 
of contributory negligence, ‘‘who was the more to blame, and by how much was 
he the more to blame ?”—S. J. 
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Federal Court Practice and Procedure (in Pakistan). By MAHAMMAD SIDDIQ, “mds, 
LL.B., Attorney, Federal Court of Pakistan. Karachi 3: The Pakistan Law 
House, Victoria Chambers, Victoria Road, Sadar, 1954. Demi 8 vo. Pages vi 
and 500. Price Rs. 15 in Pakistan ; Rs. 20 in India. ° 
PENDING the passing of the Constitution of Pakistans the Federal Court is sanction- 

ing there. Here we have a general dissertation of the whole subject in 267 pages. 
It is divided into eight chapters, each dealing exhaustively with important 
aspects of the topic. A careful study of this section will be of immense help 
to practitioners in the Federal Court in Pakistan. It does credit to its learned 
author. The rest of the book is takenup by appendices, which reproduce pertinent 
legislation on the subject. These appendices are 10 in number and contain an 
exhaustive collection of relevant Acts and Statutes. 


Handbook of Hindu Law. By M. D. MANEK, B.A., LL.M., District and Sessions 
Judge. Bompay 2: N. M. Tripathi, Ltd., Princess Street, 1955. Eighth edition. 
Demi 8 vo. Pages xii and 382. Price Rs. 8-12-0. , 

Wita several parts of the Hindu Code on the legislative anvil, the Hindu Law 
as emanating from Sanskrit texts and judicial decisions is in a stage of transitign. 
One part dealing with marriage and divorce has already been passed by both ths 
Houses of Parliament and will soon become law. The other parts dealing with 
minors and guardianship and inheritance are before the Legislature. Tillthe whole . 
field of Hindu Law is mapped out by the Legislature, both students and practitioners 
have to rely on Hindu law as existing at present. For that purpose, this Hand- 
book is useful to students, for whose benefit it is primarily written. The principles 
of Hindu law are here rendered in 190 statements clearly and concisely expressed. 
There are explanatory notes attached to the statements. Students of law will find 
this book very useful. 


Special Marriage Act, 1954. By V. 8. KULKARNI, B.A., LL.B., Advocate. Poona 2: e 
Law Book House, 278 Narayan Peth, Laxmi Road. 1955. Demi8 vo. Pages 163. 
Price Rs. 6. 

Tms Act repeals the Special Marriage Act of 1872 and enacts some improvements 
on the provisions of the repealed Act. In the modern conditions of society the new 
Act is likely to come very frequently into use. The author has done well in annotat- 
ing the Act and sctting out the legislative literature on the subject. There are two 
appendices, one dealing with the practice-and procedure, and the other containing 
a digest of cases decided under the Indian Divorce Act from 1942 onwards. 


Tenancy Laws in Madhya Bharat. By S. L. DUBEY, B.A., LL.B., Advocate, Indore 
(City). Shree Indore Book Depot, 33 Mahatma Gandhi Road. 1954. Crown 4 to. 
Pages xiv and 114. 

Tuts book contains Land Revenue and Tenancy Act, Zemindari Abolition Act, 
and Abolition of Jagirs Act as enacted for the State of Madhya Bharat. There are 
short notes appended to some sections. The book will be useful to lavayers in the 
Madhya Bharat. Even outside the State, it may be found serviceable for, ‘gompa- 
tative purposes. 
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° Mr. JUSTICE RAJADHYAKSHA 


Death rides on every passing breeze, 
He lurks in every flower; 
Each season has its own disease 

Its peril every hour. 
Medié vita in morte sumus: In the midst of life we are in death. The legal world 
received a rude shock on hearing the sad, sudden, and untimely death of Mr. Justice 
Rajadhyaksha on the morning of February 9, 1955. In the course of the last fifty-six 
years, seven Judges of the High Court, while adorning the Bench have broathed 
their last—Ranade J., Tyabji J., Davar J., Shah J., Mirza J., Somjoe J., and now 
Rajadhyaksha J.—and it is an irony of fate that out of these seven six have 
succumbed to heart attack. 


O God! it is a fearful thing 
To see the buman soul take wing 
. In any shape, in any mood, 


Mr. Justico Rajadhyaksha was born on September 9, 1896. His father rose to 
be an Executive Engineer in the Public Works Dəpartment of the Government of 
Bémbay. After passing the Intermediate Examination of the Bombay University 
he wont to England to compete in the Indian Civil Service examination. He took 
the degree of B.A. at the Cambridge University, and in the Indian Civil Service Exa- 
mination of 1919 he stood second. With distinction he passed the Bar Examination, 
and aas called to the Bar by the Gray’s Inn. He joined the Indian Civil Service in 
1920, and began his official career in 1921 as Assistant Collector at Patna. Thore- 
after his services were transferred to the Bombay State, and he was appointed Assis- 
tant Collector at Dhulia. In 1926, his services were transferred to the Judicial 
Department as Assistant Judge, Satara, and in 1927 he was promotedas District Judge, 
Bijapur. He was appointed in 1928 as Daputy Secretary to the Government, Legal , 
Department, and Sscretary to the Legislative Department. From June to August 1930, 
he was on deputation in England to study Parliamentary Procedure; and again 
from October, 1930, to February, 1931, he was sent to England as Secretary to the 
Round Table Conference. On his return he officiated as Daputy Secretary to the 
Government in Political Department, but very soon he was nominated a member of 
the Bombay Legislative Council and acted as Deputy Secretary to Government, 
Legal Department, and Secretary to the Legislative Council. In 1934, he was given 
the important portfolio of Remembrancer of Legal Affairs, a post he held for 
three years. In May 1942, he went as District and Sessions Judge at Ahmedabad, 
and in the following August he was transferred to Poona as District and Sessions 
Judge and Agent to Sardars in the Deccan. He was elevated to the High Court 
Bench-in June, 1943, as Additional Judge, and in August, 1944, he became a Puisne 
Judge of the High Court. He took keen interest in sports and was the Chairman 
of the Badminton Association of India. 


In June, 1946, his services were placed, at the disposal of the Government of India 
in the abm Department. in-connestion -with the adjudication -of Railwny Dispute. 
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From 1940 to 1946, he was a member of the Court of Industriale Afbitratton. He 
became the Adjudicatpr in the All India Postal Disputæin 1946, and in the Raflways 
Dispute jin 1947. In 1947-48 he was appointed the Chairman of the Incgme- 
tax Investigation Commission, and in 1950 he became Chairman of the Indian’ Air 
Transport Inquiry Committee. He was nominated in 1951 as the sole mémber bf 
the Indian Fertilizer Inquiry Committee, and in 1952-53 he became Chairman of the 
Press Commission. At the time of his death he was inquiring intò the eBank? 
Award Dispute after the modification of the Award by the Government of India. 
With dignity and distinction he presided over the deliberations of various Commis- 


sions, Committees, Inquiries and Disputes, and his fair and judicial temperament in- ` 


spired confidence in everyone as he showed a remarkable insight in carrying on the 
investigations entrustedtohim. Heplunged himself with a sipgleness of heart in every 
cause entrusted to him. His judicial balance of mind, innate common sense, and 
wide and varied experience were helpful in solving many a complex problem arising 
in the course of the various inquiries. Often he cut the Gordian knot skilfully and» 
dexterously. Such a vast and varied experience in matters legislative and judieial,, 
commercial and financial, industrial and journalistic, is possessed by few public 
servants. He sacrificed his life on the altar of public service. 


The fittest place where man can die be 


Is where he dies for man. s 


Mr. Justice Rajadhyaksha’s career as a Judge has beon characterised throughout 
by perfect judicial temperament, sound common sense, thorough consciousness, 
untiring patience, and uniform courtesy—qualities which inspired confidence amongst 
the litigating public and commanded the respect and admiration of the profession 
at large. His suavity of temper, urbanity of manners, and gentility of behaviour 
were his shining characteristics. As Emerson observes: ‘The flowering of civili- 
zation is the finished man, the man of sense, of grace, of accomplishment, of social 
power—the gentleman.” Mr. Justice Rajadhyaksha’s ardent and passionate desire 
to do real and substantial justice were manifest in every matter that came before 
him. He was never hasty in forming an opinion, and seldom stopped an advocate 
in the course of argument even though he had seen through the case. At a Mansion 
House dinner in London, the then Lord High Chancellor observed: “A Judge who 
was quick and clever might give a judgment that was right, but it did not give 
' satisfaction if the cass was not fully heard.” Mr. Justice Rajadhyaksha gained the 
esteem of the profession and the confidence of the public owing to his keenness in 
administering evenhanded justice. Dame rumour in New Delhi spoke of him gs a 
future Governor of a big State in Southern India, but Providence decreed otherwise. 


Now the labourer’s task is o’er; 
Now the battle day is past ; 

Now upon the farther shore 
Stands the voyager at last. 


On Thursday, February 10, 1955, the Hon: Mr. M. C. Chagla, Chief Justice, and. 
all other Judges met at 11-00 a.m. in the Session’s Court, where members of the Original 
and the Appellate Side Bar and the Attorneys of the High Court had mustered 
strong. 


Addressing the members of the Bar and the Attorneys, the Chief Justice said :—, 


Mr. Advocate General, Government Pleader, President of the Incorporated Law 
Society, members of the Bar, and Attorneys of the High Court. 


When death strikes down someone who is very near to us, however cruel and 
unmeaning the action may seem, one must bow our heads before the decree of fate. 
With the death of Mr. Justice Rajadhyaksha, the High Court.and the contry have 
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? suffered a*deop 28. He.was a good Judge and, when I use that expression, I mean 
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that he had all the essential {ualities which onght to be present in a Judge. His 
approwch to the litigants and to the matters that came before him was a leumane 
approach, He was kind, courteous and patient with the Bar, and he gave unremitting 
industry to the. solution of the problems before him and to discover the truth and 
todo justice, Government did not give him much time to do judicial work, but 
whenever he sat on the Bench those who appeared before him knew that in his 
judicial approach he was fully equipped. He served the country in many capacities. 
Whenever Government found a difficult problem, whether it was connected with 
railways, or post office, or air services, or the press, they turned to him for assistance 
to solve the problem, and they turned to him because they know that whatever his 
decision it would be a faireand unbiased decision. His greatness lay in this that both 
sides to the dispute had confidence in him. In these days of strained relations bet- 
ween capital and labour, employer and employes, all sides, whatever matter was 
réferred to him, felt that in him they had a man who would give a just and impartial 
deciston. ` 

As a man, I have rarely come across anyone who was kinder or more gentle than 
he was. I do not think in all his life he uttered an angry expression towards anyone. 
He was more than a colleague to me. I had the privilege of claiming his friendship, 
and I cam sum up all his qualities in one expression that he was a great gentleman. 

It is an illustration of the tragedy underlying human affairs that I intended that he 
should come and sit one day here before he finally retired. It was known that he 
was not going to resume his judicial duties, but I was anxious that the Bar should 
make a reference to him. Little did I realise that the Bar would meet here not to 
make a reference to him but to make a reference to his death. If we carry with us 
some part of our human aspect beyond the grave, I am sure that Mr. Justice Raja- 
dhyaksha today will feel from the number of members gathered here today to pay 
respect to his memory that he had the affection and regard of the Bar. 

Well, he has left behind a widow and two children. There are occasions when 
neither words nor tears are of much assitance. All that we can do is to pray that 
God will give them strength to bear this loss. 

We have all to go the same way that Mr. Justice Rajadhyaksha went. The end 
of the journey is the same, whether the journey is a Jong one or a short one. But 
we can make the journey a journey of service and dedication, and in his case his 
life was one of service and of dedication. I know that when he had finished the 
Press Commission report and the ink of the. signature that he had appended to it 
was leardly dry, he was called upon to undertake the work of the Bank Award. He 
was not well, he wanted rest badly, but ungrudgingly and uncomplainingly he res- 
ponded to the call of the country. That work literally killed him and he died in the 
service of the country. 

He was a great Judge, a great gentleman, and a great citizen of our country. May 
his soul rest in peace | 


Mr. M. P. Amin, the Advocate-General, said :— : 


My Lords, on behalf of the members of the Bar, I fully associate myself with every- 
thing that your Lordship, the Chief Justice, has said about Mr. Justice Rajadhyak- 
aha, an esteemed and popular Judge of our High Court. My Lords, yesterday when 
we learnt the tragic news of his sad demise, it came like a shock to many ofus because 
most of us were not knowing about his illness and-such of us who knew that he was 
taken ill a fortnight ago never dreamt that his life would end so soon. The sad 
ngws spread with rapidity in the city of Bombay so that even in the short time many 
mourners representing all shades of life rushed to his residence to pay their last 
respects to the deceased Judge. 


My Lords, Mr. Justice Rajadhyaksha entered the Indian Civil Service in 1920 and 


\ soon thereafter he became-an Assistant Collector of Patna, andin course of time higher 


and higher effices were meant for him till he became a High Court Judge in 1943, 
Long before that I came in coritact with him when he was the District Judge of 
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Abmedabad and also when he was a member of the Industrial und, ani i 
immediately noticed that he possessed all the remarkaBio qualities bofitting’a J judge 
of a very high character. 


During his tenure of office as a High'Court Judge, he had been very courteous “and: e 


polite to all members of the Bar who appeared before him. It was indeed a pleasure 
to appear before him. His sense of courtesy and politeness was so greàt that thege 
was not even one occasion on whioh his Lordship showed any sign of disp OLSUrO 
even though there may have been cause for it. Every member of the Bar who 


appeared before him, senior or junior, had the fullest confidence that his Lordship - 


would appreciate and duly consider every argument that was advanced. He was a 
pillar of strength to all who appeared before him and particularly to members of 
the junior Bar who never felt themselves at any disadvahtage in his Court. His . 
sound knowledge of law is noticed in the various judgments reported in the Law 
Reports which clearly shows with what consummate skill and remarkable intelligence 
and dexterity he tackled any question that came up before him for consideratign. 

My Lords, as a Judge he was simple and straight; he never believed in ostentation 
or display. Even as a man he was simple, sincere and unassuming. He was very 
kind; genial in his disposition. These were the qualities that endeared chim to. 
everyone who came in contact with him. He had a charming smile, "a word of appre-* 
ciation and affection for everyone who met him. 


My Lords, his activities were not merely confined to the judicial field. As your 
Lordship observed he was very often required by Government for various other 
activities of a public nature, and even there he showed such an admirable quality 
that everyone, whether he appeared on one side or the other, had complete confidence 
in him. He worked as Adjudicator, Commissioner, and Chairman of various com- 
mittees, the most important being the Press Commission, the report of which was 
acclaimed with great admiration and respect. The last work of that type which he 
had taken in hand was with regard to the Bank Inquiry Dispute where also he-did 
his level best in the direction of bringing about a conciliation. But unfortunately 
before the report was out, fate had destined otherwise. 


My Lords, in the annals of the High Court his memory as a High Court Judge 
would remain for years and years to come. The large gathering that has assembied 
today is a clear tribute to the memory of the deceased Judge. He was not only 
popular amongst the members of the Bar, but he was equally popular amongst the 
members of the public, and that popularity was olearly exhibited yesterday at the 
cremation ground where people of all shades of life—Governor, Judges, TS, 
lawyers, businessmen, and members of the public—gathered together in order to 
pay their tribute to the memory of the deceased Judge. 


May his soul rest in peace ! 


Mr. H. M. Choksi, the Government Pleader, said :— 


On behalf of the Bar and myself, I beg to join in the warm tribute paid to the late ° 


Mr. Justice Rajadhyaksha. His death is a shocking blow to all ofus. Fora moment when 
I was informed it wasimpossible to believe that he was dead. For minutes I was stun- 

ned, refused to believe the news. The cruel hand of death has fallen on one who was 
beloved ofall of us and called by all of us affectionately as Raja. Born in September 1896, 

he joined the Indian Civil Service in 1920. After working for a short time on the 
executive side, he joined the Judiciary and worked in several important districts of 
this State as a District and Sessions Judge with distinction. He became the Remem- 
brancer of Legal Affairs. He was elevated to the Bench of the High Court in 1943. 
Few realised that in that short body—a personality which was so unassuming—these 
was a great and brilliant soul. As a Judge his qualities were great. It is impossible 
to find adequate wordsto describe those qualities,—his great patience, great industry, 
learning, and above all great courtesy to his brother Judges, to the Bar, and'to those 
who camo in contact with him. Besides being a great and good Judge, he was one 


whose services were called for now and then in matters alike for adjudication, for - 


presiding oVer commissions, and wherever he went, he gave his servicka with disginction,” 
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B groat lustre and cregit to this Court of which he was a member. In him this 


Court, the State ‘and the people have lost a great Judge—a great and good Judge— 
a gfoat public servant and a thorough and great gentleman. We may shtd tears; 
> we mayecry, but we are not going to see him back in human form. But his memory 
shall be cherished as long as this High Court is there by people of the State, by people 
sof the country as one who stood for justice, as one who devoted himself to his duty 
“with Singleness of purpose and with selflessness. He died in harness doing his duty 
to his country, and our deepest sympathies go to his family, Mrs. Rajadhyaksha, 
* young Mr. Rajadhyaksha, his daughter, and his brothers. May the great soul rest 
in peace | 


N f 
Mr. N. H. Sethna, President of the Incorporated Law Society, said :— 


On behalf of the Bombay Incorporated Law Society as representing the profession 
‘of Attorneys, I beg to associate myself with the sentiments of sympathy and sorrow 
expressed by your Lordship and the other speakers. Mr. Justico Rajadhyaksha did 
not happen to work on the Original Side of the High Court ; even so, the attorneys’ 
profession knew him very well. His life was a life of service not only to the High 

e Court, to the litigating public, but also to the State. In the annals of this Court, 
there # no record of any Judge who had so many important assignments given 
to him which were so satisfactorily performed in so short a span of life. His life 
will be a shining example to all people who occupy a position of trust in the country. 
My Lord, as your Lordship said, he was not only a good and great Judge, but a 
greater gentleman. In him the country has lost a devoted servant and a genuine 
patriot who showed himself as such not only by his reports, but also by what he did, 
not by what he said and spoke, but what he performed and achieved. May his soul 
test in peace | 


BARRISTERS AND SOLICITORS 
A Plea for a Divided Bar,* 


° 

An intelligent division of labour is the most certain means of assuring labour well 
performed. From the dawn of time some men have been fitted for some tasks, other 
men for other tasks. The earliest proof of this that I have ever come upon is found in 
the Book of Exodus. 

You will recall how it is there recorded that the Lord commanded Moses to go to 
Pharaoh and tell him to set free the Children of Israel, and that he give the same 
message to Pharaoch’s slaves. Moses demurred, and after offering excuses, finally 
said: “O my Lord, I am not eloquent...I am of slow speech and of a slow tongue.” 
And the Lord then sought to reason with him, saying : “Now therefore go, and I will 
be with thy mouth and tell thee what to say”. But when Moses still expressed un- 
willingness to go, the Lordsaid : “Is not Aaron the Levite thy brother ? I know he can 
speak well...thou shalt speak unto him and put words into his mouth; and I will 
be with thy mouth and shall teach you what you shall do. And he shall be thy 
, Spokesman unto the ple; and he shall be, even he shall be to thee instead of a 
” mouth, and thou shale be to him instead of God.” 

The Lord himself thus recognised that an unwilling oran incapablespeaker was not 
one to send upon a mission of persuasion. He recognized too the importance of good 
briefing, and the need of giving even a good advocate all possible help by putting 
the right words into his mouth. He saw that good advocacy was a special art to be 

epractised only be one previously equipped for it, and that the man who was not 
eloquent but slow of speech still had a most important role, namely, that of suggest- 
ing to the advoeate the line of approach that he should follow. 

If the separate professions of barristers and solicitors were not then born, the nature 
of the two professions, the difference between them, and the respective and com- 
pelmentayy roles that they must play were clearly discerned by the most attentive 


* By æurtesy from “The Art of Advocacy’ by Lloyd Paul Stryker (Simon Schuster, New York) 
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of all observers. I shall not be irreverent enough to, suggest that the STe of 
“mouthpiece” was also born of that interview. 

Of afl that I have been able to read about English lawyers, I have never seen it 
suggested that the difference between barristers and solicitors is traceable to #ho® 
Book of Exodus, yet it is clear that tho origin of English advocacy is found in the 
Church. The story of the Inns of Court goes back to the Crusades, «which, we akl 
know were inspired by religious motives. And today as at all times during the eight 
centuries of recorded legal history, the barristers’ (the near equivalent of our American 
trial lawyers) and the solicitors (who perform the work done by our office lawyers in' 
America) stand poles apart. Onlythe barrister may be heard in the Courts of record ; 
the solicitor prepares the case which some barrister will present. 

Both barristers and solicitors are concerned with tho fdministration of justice ; 
both serve litigants, but they serve them in different ways. An English citizen with a 
case that must be handled does not go directly to the barrister ; a solicitor, is firs 
engaged, and it is he who finds and interviews the witnesses, prepares the paperg and 
the brief, and attends to the whole work of preparation. And then when finally 
all the routine work is done, it is the solicitor rather than the client who chooses which 
among the barristers ic the best fitted for the conduct of the particular case in hand. 
Having made the choice he walks one day down the Strand and turns up Chancery 
Lane, or perhaps on through Holborn and into Gray’s Inn Road, until he coms to the 
particular Inn where the advocate of his choice meintains his chambers. He brings 
. with him a brief on which the retaining fee is marked. 

The brief is much like our trial briefs here, but is better done, and it contains de- 
tailed advice (called “instructions’”) which serves not only as a guide to the theory 
on which the case should be conducted but something close to a directive as to how 
the particular witnesses should be examined or cross-examined. Now, the barrister 
may differ with tho solicitor’s ‘‘instrucuions”’, in which case he will discuss the matter 
with the solicitor, and will, if possible, arrive at some acceptable solution, or if not, 
will decline the brief. With regard to the fee, however, there is no room for bargain- 
ing at all. He may accept it or reject it as he chooses, but he may not argue about 
it. And if thereafter the promised fee is not paid, he has no cause of action to com- 
pel its payment, for the paym: nt of a barrister is not regarded as a matter of con- 
tract aj all; it is still considered as something in the nature of a gratuity. 

Now, when the barrister accepts the case, from that time on he assumes the whole 
conduct of the law suit. It is he alone, of course, who is authorized or permitted to 
plead the case in Court, to examine and cross-examine the witnesses, address the 
jury and the judge. In doing this he will not forget the “instructions” his solicitor 
has given him, although under the exigencies of the moment he may deviate widely 
from the brief that has been handed him. But at no time during the trial does the 
solicitor (who, though present, is seated on a lower bench) participate in any way, 
except by the handing up of an occasional note to the barrister. 

Nothing could be sharper, then, than the line which divides and separates the two 
callings. And there always was, and I believe still is, something like a social barrier bet- 
ween them : the same sort of thing perhaps that separates the proprietor of a retail store 
from the master of a great wholesale emporium, a difference similar to that which 
divides officers from enlisted men, for barristers in the early days were recruited solely 
from the upper classes. A barrister was supposed to be a gentleman, an esquire, 
whoreas solicitors came from a lower social order; they were not expected to be 
“gentlemen” or the sons of “gentlemen.” 

In America we speak of ourselves as belonging to the “legal profession,” a category 
that includes every duly licensed practitioner. In England, however, any barrister 
would strenuously object to being included i in that category ; only solicitors are spoken 
of as belonging to the “legal profession.” A barrister is not a member of a profession, 
he.is “a member of the bar,” a man given the right of audience in Court. Yet no 
barrister could be found who would not galdly be called a “great lawyer.” 

A barrister must stand aloof from the commercial aspects of law. He does not 
have a law office in the City ; he maintains “chambers” in one of the four Inns of 


. 


Court situaged in a kind of park ending in the Temple Gardens that sloþe down to ` 


the Victoria Embankment. In this restricted and highly isolated area, ence far 
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removed from k heart of the City but now almost in the center of roaring London, 


is the birthplace’of English law, the nursery of English advocacy, and the cradle 
of afl English legal institutions. And ameng all of her traditions there is ndhe more 
e impervieus to change than the gulf that divides her barristers from the solicitors or 
“attorneys”, as they are sometines called. 
æ An old rule of one of the Inns of Court referred to an “attorney” as “an immaterial 
*persoh of an inferior character”. Tudeed, within the memory of men still living, there 
was a side door of an old house fronting on Lincoln’s Inn Fields, on which there was a 
~ brass plate with this legend: TRADESMEN AND ATTORNEYS—the owner 
evidently regarding them with equal repugnance. 

But nothing that I have read has impressed on me the lowly status of the attor- 
neys in Great Britain sf much as the comment once made by Dr. Samuel Johnson. 
He was attending an evening party with a group of friends back in the year 1770. 

,One of the gentlemen present left before the others. A discussion then arose as to 
whọ fhis man might be. At this point, Dr. Johnson observed: “I do not care to 
“speak ill of any man behind his back, but I believe the gentleman was an attorney.” 
Why is it that in England the barrister hasso separate astatus, and one so respect- 
ed ? The answer, as with all English institutions, isimbedded deep in English history. It 
* harks back to the twelfth century and the Crusades. Returning from the Holy Wars, 
the Kifights Templar, in the year 1180, acquiredalarge meadow that sloped down to 
the River Thames and stretched from Whitefriars on the east to Essex Street on the 
west. Here they made a lordly dwelling place, and in this area they built the Round 
Church which stood as their memorial until Hitler’s airmen finally destroyed it. 

At the beginning of the fourteenth century, this land passed into the possession of 

two societies of lawyers. From these societies arose the four Inns of Court : the Inner 

. and the Middle Temple, Gray’s Inn and Lincoln’s Inn. Chaucer, in his Canterbury 
Tales, takes note of the Temple as an abode of lawyers. Long before the reign of 
Queen Elizabeth, the Inns of Court had come to be one of the leading universities 
of England, called by Ben Jonson “the noblest nurseries of humanity and liberty in 
the Kingdom.” Haere the apprentices of the law took up their quarters, and here in 
the Inns of Court the English profession was born. And here where Christianity 
was fostered and protected, monastic traditions lingered on to permeate the customs 
dhd the attitudes of these great law training schools. 

Here too the echoes of chivalry reverberated between Holborn and the Strand, 
Kingsway and Chancery Lane. From this source the title of “serjeant-at-law” 
was derived. The badge of these high-ranking officers of the law was the coif, re- 
miniscent of the pads worn by the armored kinghts between their helments and their 
heads. These serjeants were at the top of the bar, and their order, Pollock and 
Maitland tell us, was well known before the year 1275. From their ranks alone were 
judges chosen. These serjeants-at-law, servientes ad leg:m, as they were called, lost 
most of their prerogatives in the year 1846, and the last serjeant-at-law died in the 
year 1921. 

Tt was in the days of Edward the First that a new rank of lawyers known as appre- 
centt-ad-legem was apprenticed to the serjeants-at-law, the graduate journeymen of 
their profession, for the Inns of Court were, among other things, lawyers’ guilds. 
These apprentices were called barristers. In due course, the barrister superseded the 

sold serjeants, and the barristers were in turn divided between King’s Counsel (the 
highest rank) and ordinary barristers. The King’s Counsel wore (and still wear) 
silk gowns—hence a rise to this rank was known as “taking silk.” The junior or 
ordinary barristers wore the humble stuff gowns. No barrister could become a 
King’s Counsel—a K. C.—until he had been at the bar for at least five years. 

But all barristers wear gowns (whether silk or stuff), when they appear in Court, set 
“off by a wig and white oravat. The custume gives them a sense of belonging to an 
elite corps, as well as maintaining a steady continuity with the past. Tha robed 
barristers in their pewlike seats facing the jury tier on tier and the judge ix his full- 
bottomed wig and scarlet gown seated high upon the bench present to the onlooker 
an atmosphere almost ecclesiastical. To the visiting American lawyer the scene 
appears at first almost theatrical. But as he hears and watches, he sgon sees how 
well adapted are the coustumes of all who participate in the work of high import that 
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is taking place before him and he becomes aware of the aa tand brithant p past, 
of which both judges’ and barristers are the proud heirs. 

They were all trained in the Inns of Court and are all da of one of th8.four 
Inns: Gray's Inn, Lincoln’s Inn, the Inner, or the Middle Temple—though the judgese 
perforce have severed their connection on mounting to the bench. In those Inns they 
had all been trained under the guidance and instruction of some senior barrister whqyp 
they served as student apprentices. Through the ages the apprentice aystém hag 
been as rigorously applied there as ir. the guilds where master craftsmen passed on to 
their apprentices all that they had learned through a laborious lifetime of hard applica,- 
tion. From the masters of the law the neophytes not only acqnired a sound know- 
ledge of legal principles but went to Court with them to watch their seniors applying 
them in innumberable cases. 

In the Inns and in the Courts the aspiring would-be advocates acquired not only 
a training in the difficult vocation they had chosen but an acquaintance with the 
groat traditions of the bar, its history, its true function, and its indispensable position 

‘in the administration of justice. Under the guiding hands of specialists they too at 
last became specialists themselves. 

The story of the Inns of Court is one of the noble and inportant chapters of English 
history, a record of the growth of English law, an explanation of the exalted place if 
occupies in Erglish thinking. Here in these Inns the great traditions of English law 
were handod down from generation to generation. Young men aspiring to be ad- 
vocates were here taught the purpose and the possibilities of advocacy. 

The student was finally not “admitted to the bar” as in America by the Court ; 
he was “called to the bar” by one of the Inns. And from the beginning, è strange 
prerequisite was that he should have ‘“‘kept twelve terms” in some one òf the Inns. 
There were four terms in each year ; the keeping of twolve terms, therefore, embraced 
a period of three years. The terms were kept by dining in the Great Hall. Each 
novitiate, therefore, had met and conversed with many barristers and benchers be- 
fore his twelve terms had boen completed. Sothat barristersand benchers too—the 
goverring mombers of the Inn—had thus been afforded the fullest opportunity for 
appraising uot only the intellectual but the, personal and social qualifications of the 
candidate. And this appraisal was no idle thing, for the sole and exclusive power of 
accepting or rejecting a candidate, with or without stated cause, rested with the 
benchers. 

The benchers'are indeed important ; with them, not with the Court (as in America), 
rests all disciplinary power over those who have been called to the bar; and from 
thoir determinations there is no judicial appeal of any kind. 

The Inns of Court were a combination of law school, private club, lawyers’ trade 
guild and donnitory for their members. It is not strange then that `a peculiar 
romance and glamor, through the centuries, has surrounded them. Nor is it to be 
wondered at that English barristers are a kind of homogeneous race apart, as proud 
of their traditions, their standards, and their history as the officers, let us say, of the 
Coldstream Guards. They are an elite corps, of which there is no parallel in the 
United States or elsewhere. 

Like so many American lawyers before me, my first visit to these Inns ef Court 
(back in the good days before Hitler’s bombs had wrought havoc there) was like 
wandering in s kind of golden dream—a sort of premature admittance to the Promised 
Land. I stood between the polished Purbeck marble pillars and gazed at the oblong 
nave of the Round Church of the Order of Knights Templar, and saw there the tomb 
of the ancient “warriors of Christ,” and as I came out, I looked with fascination at the 
eighteenth-century architectural beauty of the Master's House. 

I walked along the Victoria Embankment to take in the loveliness of the Temple 
Gardons. Coming finally upon the Middle Temple, I dreamt of the days wheh 
Chaucer lived and wrote there, and of that later century when Oliver Goldsmith made 
this his abode, and Blackstone penned his Commentaries, and of that far distant 
evening when Shakespeare produced his Twelfth Night before the admiring gaze 

-of Queen Elizabeth. 

Enthralled, I took in the beauty of Fountain Court, and standing in*admiration 

before Middle Temple Hall, I thought of the way in which Thackeray in his Pagdennis 
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k and Digits in lai Chuzzlewit had described this place. Middle Temple Lane 


brought meat lastto Fleet Stréet and the Middle Temple Gate Hause which the genuis 
of SirChristopher Wren had put there, back in the days of James the Second. Pass- 
eing ‘thenge across Fleet Street, I walked up Chancery Lane and gazed almost with 
rapture through Old Square at Lincoln’s Inn. And as I entered the Benchers’ Room, 
my eyes ell upon the great portrait of William Pitt that Gamsborough so long ago 
kad pitt there. Turning, I looked into the face of Thomas Erskine of Lawrence’s 
incomparable canvas. 
~ Up at the eastern wing, I thought of the Drill Hall of the Inns of Court Volunteers, 
“nd the days of the Spanish Armada, when the barristers made themeelves into an 
armed, force for the defense of their country, and I thought of the reign of King Char- 
les the First, when students and benchers, too, were given royal enouragement to 
perfect themselves in horsemanship and the handling of arms, litle dreaming that a 
pajo jority of them would follow an old graduate of Lincolns Inn, named Oliver Crom- 


- I thought too of the days a century and a half later, when Napoleon was assem- 
bling his fiatboats at Boulogne, preparatory to an invasion of Great Britain, when 
the barristers had formed themselyes into companies to repel the invasion. 
e The Temple companies were commanded by Thomas Erskine. And there came a 
memorable day whena Grand Review of all volunteers was held in Hyde Park. King 
Geroge the Third reviewed them. Erskine and his men came finally abreast of the 
reviewing stand, and as they did so, the King noticed the famed advocate, and called 
him. ‘What are these men?’ he asked. “They areall lawyers, sire,” said Erskine. 
“What, what,” the King exclaimed ‘‘all lawyers ? Then call them the Devil’s Own I” 

Many stories, some no doubt apocryphal, have come down to us about the Temple 
Companies. One recounts how Lord Eldon and Lord Ellenborough were dismissed 
because they found it impossible to keep step. Another tells us how when the 
command “Charge,” was given, every member of the corps whipped out his notebook 
and wrote down six and eightpence ; while still another recounts the proposal that 
there be inscribed upon their banners : “Retained for the Defense.” 

From Holborn I passed up Gray’s Inn Road where, with quadrangle upon qua- 
drangle enclosing a large greensward, stood beautiful Gray’s Inn. “Nothing else 
ineEngland,” wrote our own Nathaniel Hawthorne, “‘is so like the effect of a spell, as 
to pass under one of these archways and find yourself transported from the jumblo, 
rush, tumult, uproar, as of an age of weekdays condensed into the present hour, into 
what seems an eternal Sabbath. It is very strange to find so much of ancient quio- 
tuda right in the monster city’s very jawn...” 

Now, alas, however, little of all these glorious ancient monuments remains. Lin- 
coln’s Inn alone escaped the ruin of Hitler’s bombs. Grievous damage was done tothe 
Middle and the Inner Temple, and Gray’s Inn was almost totally destroyed, while the 
ancient Temple Church was left a weak and shaky structure. “But”, says Justice 
Jackson, “perhaps the scars in the shrines and temples of the Bar are symbolic, for 
no intellectual force more consistently and uncompromisingly resisted the lawless- 
ness and absolutism of Hitler than ihe spirit of the common law which radiated from 
these ancient landmarks.” 

. But no physical landmarks, however durable, could in the matter of indestruc- 
tibility compare with the spirit of the English Bar. Is it any wonder then that we 
American lawyers look with admiration, and perhaps no litle envy, at the calling of 
the advocate as it is recognized and practised in Great Britain 4 

From the long roll of England’s barristers have come great and distinguished ad- 
vocates, gifted counsellors, incomparable leaders of public opinion, leaders in the 

` House of Commons and, in ‘the Cabinet, Prime Ministers, and, of course, judges of a 
Rind that seldom are vouchsafed to other lands. There is nothing to compare with 
them anywhere else on earth. 

Why are English judges so uniformly excellent ? Ono reason must be that they 
are appointed from the roll of those who have devoted a lifetime to the conduct of 
litigation in Court—that is,from the barristers. An English judge, threfore,isy man 

- who has been an advocate, and through advocacy has learned how a case should be 
conduged before a Court and jury. A solicitor could no more be made £ judge than - 
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he could made an admiral of the fieot. A law teacher or writer Would have gs much” 
chance of mounting-to the bonch as he would of beconfing the chief surgeon of a great 
hospital. . 

In dividing through the centuries all lawyers into advocates and those who are nos 
allowed to plead in Court, it is plain that the English have been. satisfied that this 
division of labour is a wise one. It was the choice between Aaron whoecoyld “spegk 
well,” and Moses who was “slow of speech and of a slow tongue”. It was & Chath 
between those who were and those who were not, either by training, inclination, or 
ability, adapted to the role of advocacy. It was a natural and intelligent choice. 
Like most English institutions, it was founded upon common sense, upon & deep per- 
ception of reality rather than upon cold logic. The French are logical, the Irish are 
logical, the English ara essentially not a logical people, yewthey have made a greater 
contribution to the cause of human liberty than al] the rest of civilization. And no 
one unware of this can ever understand the growth of the Common law and the devp- 
lopment of the principles of equity. $ 

Since our law and all our legal principles were taken by us from Great Britaif, why 
is it, one may ask, that we did not also accept their division of lawyers into the sepa- 
rate rolls of barrister and solicitor ? The reason in part lies, I think, in the early 
American jealousy of Courts and lawyers considering them both as unpleasant re 
minders of what we regarded as the tyranny of the mother country. Nor vere our 
early Courts, manned as they were by non-professional judges, before whom a Bar 
indifferently prepared, and with whom law practice was a part-time avocation, well 
calculated to allay hostility toward both Bench and Bar. 

Moreover, in the days before the Revolution, royal governors did little to encourage 
the colonial lawyers whom they regarded as a race of troublemakers. During the 
Revolution, the hostility towards lawyers thet is always found in times of great 
convulsions was particularly manifest. After Yorktown the wave of egalitarian 
philosophy did not subside, and a generation that had been told that all men are 
created equal regarded it as a logical corollary that all careers gre open to every man 
regardless of his education, fitness, or ability. They strongly believed that experts 
and specialists of any kind were worthy only of the scorn of a boisterous democracy. 
To such a generation, the idea of robed and bewigged barristers being alone given 
audience in Court smacked of sheer class distinction to which our forefathers, and*we 
their descendants, are constitutionally opposed. 

Yet before Bunker Hill, there were young men in the colonies who wished to learn 
what English barristers could teach, and ther to follow in their footsteps. Between 
1760 and the revolution, a hundred and fifteen American students were educated at 
the Inns of Court. Five signers of the Declaration of Independence, five delegates 
to the Continental Congress which adopted the Articles of Confederation, and six of 
the signatories of the United States Constitution were graduates of the Middle 
Temple. 

These graduates, however, were not numerous enough to change a young demo- 
cracy’s distrust of both Courts and lawyers. In John Adam’s time, the practice of tho e 
law was largely in the hands of deputy sheriffs, and even constables. Hoping to change 
all this, he tells us of a meeting called to pass regulations “for confining the practice 
of law to those who were educated to it and sworn to fidelity in it,” and to introduce 
among those who were practicing “mere regularity, candor, and politeness as wall 
as honor.” These aims were not greatly forwarded, he feared. 

But there was a growing struggle to introduce some orderly study of law in the 
colleges. To this end, William and Mary established the first regular law professor- 
ship in America. Eleven years later, James Wilson, an Associate Justice of the 
Supreme Court, became a professor of law at the College of Philadelphia. Lack of 
interest, however, compelled the abandonment of his courses in 1793, in which latfr 

ear James Kent began his lectures at Columbia, only to meet the same fate that 

d befallen Justice Wilson. Up in the beautiful village of Litchfield, Connecticut, 
the little school of law that Judge Tapping Reeve began proved more successful. 

Yet neither in these schools nor elsewhere from the Revolution to this day do I 
find the regord of any concentrated effort to adopt slong with English law, the insti- 
tution of a separate barristor class, of dividing the barristers from the soligjtors—a 
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” program has has Yoki woll in England for eight centuries. 
That it still works well, will, I think, be acknowledged by-any lawyer who has 
spent busman’s holiday, as I often have, in the Old Bailey or in the Law Courts on the 
Ps Strand. » Lhe unaccustomed setting may seem strange to you at first ; the judge in his 
scarlet gown and foll-bottomed wig, the bewigged barristers in their gowns. But 
ou will forget all this as you observe the skill with which these specialists conduct 
eir Work. Objections to the evidence are few, and the colloquies are conducted in 
a polite tone and with well-modulated voices. Through them the beauty and the 
compass of the English language make it seem almost a different tongue. The direct 
“examinations are short and to the point, the cross-examinetion models of brevity 
and pith. Small wonder then that the English public looks with awe almost akin 
to reverence upon the proceedings in their Courts. 
- Returning to the United States, while the memory of your vinit is still fresh, if you 
gist almost any American Court, you cannot fail to be impressed by the difference 
tween what you see and hear there and, that which you have so lately witnessed in 
Gre&t Britain. The lawyers here will seem almost like amateurs compared with their 
English brothers. The sure touch of the specialist is lacking. What you will see 
nine times out of ten is a performance infinitely inferior to that of the trained English 
ebarrister. Here, what in England would be a solicitor may be seen struggling with a 
task fowwhich he is unequipped either by training, temperament, or ability. 
` Is it impossible or too late in this country to create a special group of lawyers, 
similar to the barristers of England ? If it could be done, would it be desirable ? 
I ra it is neither impossible nor too late, and I am certain that it would be desi- 
table. 


QLEANINGS. 





Tae Warre Lin 


. “On what a tangled web we weave, when first we practise to deceive’. Let 
us learn, from the story of a fellow countryman of Sir Walter Scott’s but one who 
did not heed his warning, to model our conduct in this respect on George Washing- 
ton, and to follow the motto verite sans peur. Gray v. Morrison (1954 S.L.T. 71) 
unfolds to us the sad ending of the story of one Gray who told a white lie (and 
who has not ?), and then perhaps another one or more, and so is found appealing to 
the High Court of Justiciary against a sentence of fourteen days imprisonment 
witout option. He had had a long day’s work in the harvest field. Afterwards 
he had gone to a friend’s house intending to walk home. His friend offered to 
drive him home, but this he refused out of consideration for his friend who was 
tired. Pressed to accept, he said that he had a bicycle at the end of the lane; 
and thus set his feet on the slippery slope of deceit, for his bicycle was not there. 
The friend went with him to the lane’s end, and jumped to the conclusion that the 

* bicycle had been stolen. Finding no better explanation, Gray agreed; he even 
lent verisimilitude to the idea by saying that he would report it to the police. 

Fearing that his friend would ask ‘the local constable, he did later report a theft 
of his bicycle to the police station. The local constable was indisposed and the 

rt was passed on. A sergeant came out to see Gray and was given fuller 
ae ormation, also false. Ultimately the truth became known and Gray stood 
charged in that he did temporarily deprive the public of the service of certain 
police officers and did render the lieges liable to suspicion and to accusation of 
theft—-with the result already stated. He had acted, however, without malice 
“and the Court of Justiciary varied the fourteen days to £10 fine with the option 
of 60 days’ imprisonment. In the long run it would have served his purpose 

„better to have hired a car home.—L.J. 


PROBLEMS Or Tar Bar 


Tue most realistic article we have ever read on the problems and prospects of 
the Bay in England appeared in the Evening Standard of May 26, and. was written 


s 
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by “A Barrister.” Its theme was the contrast between the lay ‘idea E tne*vast® | 


fees paid to counsel and the not uncommon lay experience af meeting counsel 
who “‘bas just earned ten-and-six from a lecture on the law of contract to thedbored 
students of a remote commercial college, but is otherwise penniless.” e writer, 
continued : “The Bar is like that. It is the last free, unequal, ruthlessly compe- 
titive, survival-of-the-fittest profession...In fact, it is an affront to eve 
accepted principle of social security, and it is the most overcrowded professi 
in the country.” The lure is “‘in the distance, a few magnificent, glittering prizes.” 
Many “a mute inglorious Carson” wanders down the galleries of the Law Courts 
ttuntil his wife has her second baby and he takes a job in the legal branch of bif 
business or in the Civil Service.” If he practises, whether his first brief leads to 
others may depend on the skill with which he has condweted his case or “it may 
depend on chance. For solicitors are more capricious than the devil himself.” 
The article concluded with a plea for the preservation of the independence of the 
Bar, which ‘tis of little use if exhausted in the scramble for bread and butter.” 
It is always salutary, if slightly shocking, to see ourselves as others see us, and if 
solicitors really have earned the reputation of capriciousness with which some mem- 
bers of the Bar credit them, they can apply the remedy by greater fidelity to 
counsel who rely on them for their sustenance. For if the reward of industry and 
ability for the great majority of practising barristers, viz, a loyal clientele, is to 
prove a delusion, the time will inevitably arrive when fusion will be the only 
remedy for the enormous wastage of talent and loss of independence which will 
ensue.—S. J. . ‘ . 


Insaniry AND CRUELTY 


INSANITY as a defence to a petition for divorce on the ground of cruelty isa vexed 
problem which has been raised, though not finally settled, by a number of recent 
decisions. On the ratio of the law, on which the answer will ultimately depend, 
there are two schools: the “danger” school, as exemplified by the judgment of 
Denning L.J., in White v. White ( [1949] 2 All E. R. 339), which believes that the 
ultimate object must be to protect the spouse who is in peril, and the “intention” 
school which argues that, in the absence of sanity, there can be no intention to be 
cruel (see Astle v. Astle [1939] 3 All E. R. 967). It is the latter school. which? in 
order to determine the issue of insanity, has imported the test laid down in the 
first, though not the second, branch of the M’Naghten rules into this branch of 
divorce law. The rules, which deal with criminal liability, lay down that an act can 
be excused on the pona of insanity, (+) if the person charged did not know the 
nature or quality of the act or, (ŝi) if, knowing that, he did not know that the act 
was wrong. In Swan v. Swan ( [1953] 2 All E. R. 854) Hodson L.J., observed, 
obiter, that the two branches of the rules had always been treated together, and he 
was not satisfied that in civil, as opposed to criminal, matters, they could properly 
be treated in isolation from each other. This view has been accepted by the Court 


of Appeal in Palmer v. Palmer, and it would now seem that insanity is also a defence e 


to cruelty in a case where the guilty spouse knew the nature or quality of the act 
but did not know that the act was wrong—ZL.J. 


Law REFORM COMMITTEE 


Tam liability of ocoupiers towards persons entering their premises: forms the 
principal subject-matter of the Third Report of the Law Reform Committee (Cmd. 
0305). The existing law recogniser that an ocoupier of premises owes some duty of 
care in regard to the safety of those premises to’ persons lawfully coming upon them, 
and that even towards a trespasser the occupier is under a negative duty of refr.inittg 
from active measures caloule ted to do him bodily harm. But the matter has not 
been allowed to ret on this „imple primary distinction between visitors lawful and 
unlawful ; and in assessing the standard of care required ix rel. tion to persons coming’ 
within the former class the Courts have found it necessary to divide them into 
categories, fixed by reference to the nature of the right to enter the premises, and 
then to impose upon the occupier a standard of care which varies according to the 


| 
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category to which a'partioular yisitor is held to belong. Salmond on Torts (10th edn., 
at p. 471) criticised the resultant “needless refinements and profitless distinctions,” 
yet tHere are, as Atkin L.J., observed in Coleshill v. Manchester Corpn. 1928] 
4 K.B., ap p. 791) “real differences in the nature of the user of property and in the 
_reasonable claims to protection of those who are permitted such use,” and the 
Committee are agreed that any measure of reform should aim at preserving real 
differences while removing useless complications. Their Report is not unanimous, 
however, for Mr. W. J. K. Diplook, Q.C., in a minority report, expresses disagreement 
with the view of the majority of the Committee that this branch of the common law 
forms a suitable subject-matter for a statutory code, nor is he satisfied that a case 
for the general abolition of the distinction between the duty owed to invitees and 
licensees has been made ofit. 


t . PRINOIPAL RECOMMENDATIONS 


"Tah Committee draw a distinction, as regards an occupier’s liability towards 
persons entering on his premises, between contractual, and lawful but non-contractual 
visitors, and trespassers. They recommend that, where a contract between occupier 
dnd visitor expressly defines the standard of care to be observed by the former towards 
the lattet, the contractual standard should prevail for better or worse. But it is 
far more common for a contract to be silent on the matter, and in this case the 
Committee favour the application of a uniform standard of care, namely, that the 
occupier should take such care as in all the circumstances of the case is reasonable to 
see that the premises are safe for use by the visitor. Turning next to lawful but 
non-contractual visitors, the majority of the Committee propose the abolition of the 
distinction between invitees and licensees and the adoption of the “common duty 
of care,” a8 defined above, which should be owed by an occupier to every person 
coming upon his premises at his invitation or by his permission, express or implied ; 
but this common duty of care should be capable of modification by attaching a 
condition to the invitation or permission of the occupier. Similarly, a landlord who 
remains in occupation of the means of access to the demised premises should owe 
this common duty of care to any party lawfully using the means of access, unless a 
mdte onerous duty is imposed on the landlord by the tenancy agreement ; and where 
a landlord is bound contractually or by statute to keep demised premises in repair, 
and, owing to a breach of this obligation, a member of the tenant’s family or a person 
residing with him or Jawfully visiting him sustains injury, then the person injured 
should, in the view of the Committee, have the same right of action against the 
landlord as he would have had if he himself had been the tenant. So far as trespassers 
are concerned, the Committee think the law is satisfactory and they do not recommend 
any change.—L.J. 


Tax Rute or Law 


The Times of 6th December contained news of an important proposal on the part 
of a private body of lawyers to deal with the oft-lamented situation under which the 
decisions and acts of administrative tribunals prove so often incapable of challenge 
in the Courts. At a dinner of the Kennington Law Club it was revealed that recom- 
mendations would shortly be published for the setting up of a new Administrative 
Division of the High Court having an appellate jurisdiction on points of law over 
such tribunals, and that they would propose that it should be manned by a High 
Court judge sitting with two retired civil servants as assessors. As recently as a 
month ago Morris and Parker L.JJ., giving judgment in Healey v. Minister of 
Health [1954] 3. W. L. R. 815; reaffirmed that the Courts do not at present 
claim any such appellate jurisdiction unless it is conferred by statute. There are 
certain remedies open in a case where an inferior tribunal has stated reasons for its 
action or decision and these reasons are demonstrably inadequate. But not often 
is it obligatory for the tribunal to give reasons. The new proposals would apparently 
require subordinate bodies to makè public their reasons. In this yeay’s Hamlyn 
Lectures (which have just been published’ by Stevens & Sons, Ltd., at 12s. 6d.) 
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Professor C. J. Hamson tells how shocked was a promipent French lawyer and senior 
Commissaire at the Conseil d'Etat at this refusal of the English Courts to go behind 
orders which are not “speaking orders.’’ The lectures, entitled “Executivo Discfetion 
and Judicial Control,” give an account of the procedure of the Conseil d'Etat and ofe 
the principles by which it controls administrative acts in France which, in its turn, 
will shock the English reader brought up to believe that the common law system 
a monopoly of the “Rule of Law.” Professor Hamson’s study provides a vålua 
comparative background for judging the effect and the urgency of the new proposals. 

—SJ, 


Sprats ÁND MACKERELS o 


Tut Board of Inland Revenue received stern cirticism from HARMAN J., in 
Moorhouse (Inspector of Taxes) v. Dooland on May 27, 1954, when he decided 
that the General Commissioners of Income Tax were “eminently entitled?’ to 
come to the conclusion that collections made at league matches for a professional 
cricketer were not a profit arising from his employment but were given him as a 
testimonial to his abilities. The learned Judge remarked that the case had taken 
an‘inconscionable time. He had listened to a nice exercise in dialectics by counsel* 
on both sides. What was the subject-matter on which they had spent go much 
forensic skill ?—£20. The Crown came there by leading counsel to assure to itself 
the right to strike from the income-tax return of a professional cricketer the sum 
of between £40 and £50 which he picked up in the 1951 cricket season while serving 
with the East Lancashire Cricket Club. He had noticed with some dismay what 
he hoped was not a tendency on the part of the Crown to devote time to the catch- 
ing of a sprat while the mackerel swam free in the ocean. It would, he said, be 
more profitable to the general body of taxpayers if the activities were investigated 
of those gentry who, to the wrath of law-abiding citizens, appeared to pay less 
tax than they ought. It appears that the Crown contends that cases like this are 
test cases. The recent dispute as to what might have been thought the de minimis 
matter of an allowance to a vicar for the cost of entertaining his bishop is no doubt 
also deemed to be a test case. The common-sense view is that if these are tests 
for sprats, not all the total tax thus collected from the sprats can amount to one- 
thousandth part of the tax that mackerels, and, without doubt, sharks, get away 
without having paid. However much is collected by a test case probably hardly 
meets the costs incurred.—S. J. 


TALKING ‘‘Srop’’ 


Monnay, 8RD. 

Tue theory of limitless vertical ownership—cujus est solum, etc.—has long been 
a favourite with law students. In that for ever superincumbent column of air 
there floats some element of the bizarre well calculated to defy the flattest author 
or dreariest lecturer. 

We must try to keep up to date with our law, and should not—or so it strikes 
me—despise metrical sources of instruction. Space-ships, we are assured, will 
soon speed towards the infinite. Surely, then, it is time to consider the implica- 
tions. If the maxim means anything, then some nice questions of title are involved, 
possibly ad inferos lunae. And this is what the poet William Empson has to say 
upon the subject in his poem “Law makes long spokes of the short stakes of men” :-— 

Your rights reach down where all owners must, in Hell’s 

Fointed exclusive conclave, at earth’s centre ° 
(Your spun farm’s root still on that axis dwells) 

And up, through galaxies, a growing sector. 

You are nomad yet ; the lighthouse beam you own 

Flashes, like Lucifer, through the firmament. 

Earth's awis varies ; your dark central cone . 

Wavéys, a candle’s shadow, at the end. z. 
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= There ok E caer but we need not follow these long spokes further into the 
firmament. The last two lin&s (italics supplied) will serve to.prove the office of 
Chief Lunar Registrar of Space Titles no sinecure. De such minimis as the psesent 
difficulty of establishing possessory title by the normal squatting method, non 
curat lex ; we may leave all that to science. But the vagaries of the solar system 
may well proye a more intractable problem. If some favoured crater is to be the 
tafPet Tor yonr “dark central cone’? one moment and for mine the next, things 
will become difficult for the Lunar Registry clerks; very likely they would be 
better off in a galaxy of shifting uses. For those who have grappled, and not 

ays successfully, with the mysteries of land title in the single element of space, 
oan flashing of titles innumerable through space and time is a horrid nightmare. 
—S. J. e 


EXPEDITIOUS LITIGATION 


tr wduld be unfortunate if the achievement of covering portions of the earth’s 
surfacé at a speed exceeding that of sound were to blind people to other and more 
mundane feats of celerity. Although the recent judgment of Sachs J., as the 
Vacation Judge in the Chancery action of Landeau v. Piccadilly Theatre, Ltd. (in 
which the plaintiff substantially failed in his claim to rights to continue the pre- 
sentation*of the revue Cockles and Champagne) may have little special significance 
for lawyers, the case is, nevertheless, well worthy of note, and for these reasons : 
the writ of summons in the action was issued on September 3, 1954, on which day 
an ea parte injunction extending until September 7 was obtained and, both parties 
being then before the Court, the learned Judge gave directions for mutual discovery 
and production and inspection of the relevant documents and for expedition of 
the trial ; on September 18 and 14 the action was heard. The Rules of the Supreme 
Court allow eight days for appearance, ten days or, in Chancery actions, twenty- 
one days for the delivery of the statement of claim, and fourteen days for the 
delivery of the defence ; cross-discovery and like matters follow after the close of 
pleading. But in this case the whole matter was disposed of in twelve days from 
the institution of the proceedings. The case affords not unimpressive corrobora- 
tion of the view expressed by the Committee on Supreme Court Practice and 
Protedure in its Final Report that the complaint of ‘the law’s delays” is less 
justified in England than in many other countries. But it may also serve as an 
effective rejoinder to the assertion of that rather opinionated young lady, Rosalind, 
that time stands still “with lawyers in vacation, for they sleep between term and 


- term. ¥—L. J. 


w 
CRUELTY AND INCOMP\TIRILITY 
` Tax “ourts seem to have said ‘‘thus far and no further” in regard to the law of 
divorce on cruelty grounds. Having decided that nagging and, by way of contrast, 
periods of complete silence can both be cruelty, they draw the line when mere 
“incompatibility rears its ugly head, however cruel the unintended outcome may 
prove to be. Two examples occurred last week, one before the Court of Appeal 
in Draper v. Draper (The Times, October 28) in which a refusal by Mr. Com- 
missioner Grazebrook to grant a decree of divorce to a husband on the ground 
of his wife’s incurable insanity since 1947 was reversed by the Court of Appeal 
{the Lord Chief Justice, Hodson L.J., and Vaisey J.). The Commissioner 
had held that the petitioner’s conduct had conduced to his wife’s insanity, the 
conduct being that he had gambled and got into debt. Lord Goddard commented : 
“Next it will be said that if a man with a highly neurotic wife goes and plays golf 
every week-end, it is conduct conducing to her insanity.” In Smith v. Smith, 
before Mr. Commissioner Blanco-White on October 29, a wife complained 
that her husband, who was a civil servant, made a hobby of leading a dance band 
at night, with the result that he was always out in the evenings. The Commissio- 
ner, in dismissing the wife’s petition on the ground of cruelty and adultery and 


à granting thg husband’s petition on the ground of desertion, said: ‘‘Wives must 


put up with their husbands’ hobbies. Although a husband with a hoBby is not 
> 


56 THE BOMBAY LAW REPORTER. [VOL LVII. 
® . . 

the easiest man with whom to live, both husband and wife måst act reasonably. ° 

if a man is an eminent politician, it is no doubt distressing to his wife if he spends 

all thé week in the House of Commons, and then spends the week-end myking 

speeches. If he is a first-class tennis player, it is no doubt a nuisance to have hime 

going from one tournament to another.” —S. J. 
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REVIEWS 


. Civil Court Manual (Central Acts). Mapras 4: Madras Law Journal Office, 
Mylapore. 1955. Ninth Edition. Vol V, Pages x, 5451—6834. Price Rs. 80 for a set 
of six volumes. 


Tas Civil Court Manual (Central Acts) published by the Madras Law Journal 
Office is decidedly an outstanding publication in the field which it occupies. Its 
first edition was published in 1927, and in the course of 28 years it has Prie 
passed into ninth edition, On its very first publication it captured the field, and 
during the quarter of a century which elapsed since then it has maintained its foremost 
place. The first essential of a publication like this is that it should bo up tô date— 
a quality which it has commendably possessed throughout. It should be remem- 
bered that of recent times the Indian Legislature is ceaselossly turning out am” 
endments to old Acts and also adding new and lengthy pieces of Acts to our 
statute book. To keep paco with it is not an ordinary task. It is however being 
done by the M. L. J. Office. Further, the case-law is assiduously kept up to date in 
the annotations which are well arranged and lend themselves to ready reference. 
The present volume contains Aots in alphabetical ordor from the Parliament (Pre- 
vention of Disqualification) Aot to the Indian Stamp Act. Thay are about 100 in 
number, neatly printed, rendered up to date and ably annotated. It only remains 
to add that these volumes ought to find a place in every lawyer’s library. 


Estate Duty Act, 1958, Vol. I. By R. Marneuspoutam and R. Semvasan, Ad- 
vocates, Madras High Court. Agra (U. P.): Wadhwa and Company, 45 Civil 
Lines. 1955. Roy. 8 vo. Vol. I, Pages xii and 302. Price Rs. 10. 


Tmas is one more commentary on the Estate Duty Act, 1953. This volume opn- 
tains the bare toxts of the Estate Duty Act, the Estate Duty (Controlled Companies) 
Rules, Estate Duty Rules, Notifications under the Act, and Comparative . Tahles 
of the sections of the Act with the corresponding sections of the U. K. Finance Act, 
the Pakistan Estate Duty Act, and the Ceylon Estate Duty Ordinance., It also 
contains œ general introduction to ss. 1-35 of the Estate Duty Act and a defailed 
annotation on ss. 1 to 35, section by section, of the Act. The Act is quite new to 
gather any decisions around its provisions. The notes are therefore prepared from 
the statement of objects and reasons, and report of the Select Committee on the Act 
together with decided cases under the English Act. The notes are discriminative 
and concise, and are calculated to help to a proper understanding of the provisions 
of the Act. 


Mercantile Law. By Ranorruat H. PANDIA, B.A., LL.B., Barister-at-law. BOMBAY 
2: N. M. Tripathi, Ltd., Princess Street. 1955. Third Edition. Roy. 8 vo. 
Pages xx, 476 and cii. Price Re. 12-8-0. 


THE present edition of Mercantile Law is an improvement upon its preceding 
editions. It is a useful book on the subject with which it deals. The first eleven 
chapters deal with different aspects of the law of contracts. Then comes discussion 
on negotiable instruments, followed by affraightment and insurance. The subjects 
of insolvency and arbitration are handled next. After dealing with other cognate 
subjects, the topics of incorporated companies and banking companies receive ade- 
quate treatment. The full texts of Indian Vontract Act, Sale of Goods Act, Partner- 
ship Act and Negotiable Instruments Act conclude the book. The book is written 
primarily for students, who will assuredly find it useful. It will be a faithful guide 
to merchagts to know of their rights and obligations.. A e 


a aa ' The 
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DEBTS UNDER PROMISSORY NOTES AND INSOLVENCY DEBTS. 


¢ It may be said without any fear of contradiction that the result of analysis and 
investigation as regards Hindu law of debts brings prominently to the forefront 
the significance of the dictum of thelate Lord Parker of Waddington that ‘‘the Indian 
law shall be allowed to develop on its own lines’’, and the falsity of the view of 
Nelson that not only the Hindu law of debts, but the entire Hindu law is a mere 

*phantom of the brain imagined by Sanskritists without law and lawyers without 
Sanskrft. After having discussed various topics in respect of the Hindu Law of 
Debts in the journal section of the Bombay Law Reporter it would be now proper 
and advisable to deal with and discuss DEBTS UNDER PRO-NOTES AND IN- 
SOLVENCY DEBTS. . 


PROMISSORY NOTE BY THE FATHER 


When the father contracts loan on a promissory note, the sons are responsible 
for the debt to the extent of their shares in the joint property, provided the debt 
is neither illegal nor immoral. Having regard to the Hindu law texts in respect 
of pious obligation, and taking into account the general principles of Jaw, I think 
that the pious obligation theory comes into operation even in the case of a pro- 
missory note executed by the father. In Natarajan Chettiar v. Perumal Ammal 
hewever, the Madras High Court has held to the contrary. In that case the plain- 
tiff was an endorsee from the widow and two sons of the payee, whereas the de- 
fendants were the widow and the son of the maker of the promissory note. The 
Madras High Court held that the sons were not liable under the pious obligation 
theqry to discharge their father’s obligation under a pro-note; that the sons were 
liable only to the extent of the father’s separate property that came into their 
hands, and that the proper decree to pass in a suit on the pronote against the sons 
would be one against the separate estate of the maker in their hands, 

As against this view of the Madras High Court, the view of the Patna High Court 
in Gandu Natko v. Akulo Das* may be particularly noted. The Patna High Court 

« has held that the sons of the executant of a promissory note, where the parties are 
Hindus and members of the joint family, are liable on the hand-note, particularly 
in the absence of pleading and proof that the debt incurred on the hand-note was 
of such a nature as to exonerate the sons of the executant from their pious obliga- 
tion. 

It is submitted that the view of the Madras High Court is not justifiable, and that 
the proper view is that in the case of a debt on promissory note executed by the 
father, the sons are liable for the debt to the extent of their interests in the joint 
estate provided it is neither illegal nor immoral. 


PIoUS OBLIGATION AND PROMISSORY NOTE 


When it is said that the theory of pious obligation applies to the case of a pro- 
missory note executed by the father, it naturally follows that the principles of pious 
obligation will come into operation in such a Case. 

e 


1 [1848] A. I. R. Mad. 246. 2 [1044] A. L R. Pat. 118. 
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The principles are referred to in Lakshmanaswami v. Raghesae A arya, which, $ 
when analysed, are, in brief, as follows :— . 

(1) The Hindu law casts a pious obligation on fie son to discharge his father’s 
debts except those which are usually described as illegal or immoral, 

(2) But this obligation is based on the religious duty of the son to relieve fie 
father from the evil consequences arising from the non-payment of his debts, and 
is not designed for the benefit or the protection of the creditors. 

(8) If the father’s debt is free from taint, a pious duty is laid on the son to 
rescue the father from the penalties of indebtedness, the resulting advantage to the 
creditor being purely incidental. 

(4) If, on the other hand, the debt originates, in the father’s misconduct, the 
pioni duty ceases to operate, and the son is not bound to Bay off the debt, however, 

ona fide the creditor may have been in advancing the loan. 

(5) Therefore, all that the son has to prove to establish his immunity from tHe 
pious obligation in a suit by the creditor, is the immoral character of the debt, and 
it is not incumbent on him to show further that the creditor lent with the knowledge 
that the debt was contracted for an immoral purpose. 


e 
PROMISSORY NOTE EXECUTED BY THE MANAGER 


The question whether a member of a joint Hindu family can be held liable in a 
suit instituted on a promissory note executed by the manager of such family is one 
of frequent occurrence, and has given rise to a good deal of discussion at the hands 
of the different Judges in different provinces. It cannot be gainsaid that there has 
grown up a bewildering mass of case law in India, and there is a good deal of dis- 
cord and disagreement in the judicial decisions on this subject. 

(1) On the point whether a member of a joint Hindu family can be held liable 
in a suit filed on a promissory note passed by the manager of such family, the pre- 
valent view from 1900 to 1918 was that the member was liable to the extent of his 
share in the family property, if the pro-note was proved to have been contracted for 
family necessity. 

(2) In 1918 the Privy Councilemphasised the factthatno person other than fhe 
executant could be made liable unless his name was sufficiently disclosed in the 
instrument (Sadasuk v. Sir Kishan Pershad)*. To support this view particular 
reference was made to s. 27 of the Negotiable Instruments Act. After this decision 
of the Privy Council we get two views from 1918 to 1984, the first view being 
that in a suit on a promissory note signed by the manager, no decree can be passed 
against other members of the family, and the second view being that even in such 
a case a decree can be passed against other members if the pro-note is proved to 
have been contracted for family necessity. 

In support of the first view, reliance is placed on the following three grounds :— 

(i) The distinct and unequivocal dictum of the Privy Council in Sadasuk Janki 
Das’ case lays down that persons who are not parties to the pro-note canot be held 
liable thereunder, unless their liability is clearly disclosed from the documentitself, 

(ii) To hold otherwise would defeat s. 27 of the Negotiable Instruments Act. 

(iii) To say that a'person other than the executant of the pro-note is liable, is 
to frustrate the fundamental principle of commercial. law which requires that in 
respect of documents negotiable in character only the executant and none others 
should be made liable. 

While maintaining the second view, these grounds are negatived by saying :— 

(t) That the principle enunciated by the Privy Council in 1918 has no applicg- 
tion to the case of.a joint Hindu family. 

(ii) Thats. 27 of the Negotiable Instruments Act has reference to a duly autho- 
rised agent, but the position of the manager of a joint Hindu family is not the same 
as that of an ordinary business agent, the manager being clothed with certain 
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authorety to act orf his own injtiative and not merely as agent of the other members 
of the fdmily. ' 


e 
(iiif Having regard to all the provisions of the Negotiable Instruments Act it 
“appears that there is no inherent reason why the manager of a joint Hindu family 
cannot in that capacity execute in hissole name a promissory note which shall be 
bgading on the family as a whole and the property owned by it. 


(8) In 1984 the Privy Council decided in Abdul Majid Khan v. Sarasvatibai' 
that where it is necessary for the proper conduct of the joint family business that 
money should be borrowed from time to.time on promissory notes, it would be 
within the authority of the karta to borrow money in his own name for the purposes 
of the family business. But the fact that the promissory notes are signed by the 
karta in his own name is equally consistént either with borrowing by him for his 
own purposes, or a borrowing for the purposes of the joint family business. If 
we closely follow the decisions of the various High Courts from 1984 onwards, it 
appears that since the decision of the Privy Council the opinion has gained ground 
that in an appropriate suit other members of the family can be held liable for a 
pro-note passed by the manager of such family in his own name, provided, however, 
ig is proved that the debt was contracted for and on behalf of the family and for 
purposes, binding upon the members of the family. 


(4) Even after the decision of the Privy Council eminent lawyers strongly argue 
that a pro-note being a negotiable instrument, none but the executant thereof is 
liable in a suit based on a promissory note, and that if the note be passed by the 
manager of a joint Hindu family, other members cannot be held liable. By way 
of reply it may be remarked that the distinction between suits based on promissory 
notes and suits for the recovery of debts becomes highly artificial in many cases, 
first, because, except in a few mercantile towns, a promissory note is not popu- 
larly regarded as a negotiable [instrument and, secondly, because the distinction 
depends largely on the view one takes of the pleadings in the case. In 
the case of a joint Hindu family it has to be remembered in the first place 
that all debts raised by the manager of such family for family purposes bind the 
family property, and, secondly, that suits for the recovery of debts bor- 
rowed by the karta of a joint Hindu family can be resisted by other members of the 
family on the ground that they were not supported by family necessity. The latter 
of these rules will certainly apply whether or not the debts were raised on the pro- 
missory notes. While the other members of the family cannot be made liable with- 
out proof of family necessity, they cannot, if such necessity be made out, escape 
liability to the extent of their shares in the joint family property in the execution 
proceedings, if not in the suit itself. When a pro-note is passed by the manager of 
a, joint Hindu family, and other members of the family are also sued with the al- 
legation that the debt was contracted for purposes binding on the family, then if 
the allegation be proved, the majority of the reported cases show a disinclination 

e on the part of the Judges to dismiss the suit as against the other members of the 
family. Neither the Negotiable Instruments Act nor justice and equity would re- 
quire in such cases anything more than, at the most, a formal amendment of the 
plaint setting up the debt as an alternative cause of action. Even the Bombay 
High Court which says in unequivocal terms that the members of a joint Hindu 
family cannot be held liable in a suit filed on a promissory note signed by one of the 
members of the family as manager in his own name, does say that if the plaint is 
properly worded, a suit to recover the debt due under the promissory note can be 
maintained against all the members of the joint family (vide Vithalrao v. Vithalrao?.) 


(5) The true view, therefore, may be summed up as follows :— 


Even on a promissory note executed by the manager of a joint Hindu family in 
his own name a decree can be passed against the other members of the family, pro- 
vided it is made out that the debt was contracted for purposes binding upon the 
family and the members thereof. In a suit filed on a promissory note passed by the 

i manager of,a joint Hindu family, the vital question would be whether the allega- 
e 
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tions in the plaint are sufficiently wide to cover a claim on the act! as wt pn “the ® 
promissory note. If there is a recital as to necessity, tHe Court would generally infer 
that the suit could be treated as one having been brought on the debt as ewell, 
If it be proved that the debt under the note executed by the manager in his own name , 
was contracted for and on behalf of the family and for purposes binding upon ‘the ° 
members, the members would be liable to the extent of their shares,in the joint 
family property. t. 03 


INSOLVENCY DEBTS 


Under the present Hindu law of debts, the effect of insolvency gives rise to 
various important questions. For the sake of convenience it would be better to 
discuss the point from different aspects. 

(1) When the insolvent is the father. 

(2) When the insolvent is the manager other than the father. . 

(8) When the insolvent is an ordinary co-parcener. . ° 

(4) Principles to be deduced. 

It may be said, at the outset, that when an ordinary coparcener becomes an in- 
solvent, we do not get any complicated question. When, however, the father or® 
the manager becomes an insolvent, the question as to what vests in the*Official 
Assignee or Receiver has given rise to various complications. In order that we 
should get a clear idea of those complications, it would be better first to see the law 
as it stands, and thereafter deduce principles from various cases. 


« 


WHEN THE FATHER I8 INSOLVENT 


When a Hindu father governed by the Mitakshara law is adjudicated an insol- 
vent, what vests in the Official Assignee, Receiver or the Court is, as follows :— 

(1) His undivided interest in the joint family property. 

(2) His separate property. 

(8) The power which he has to sell or mortgage the joint family property in- 
cluding the son’s interest therein for payment of his antecedent debts not contract- 
ed for illegal or immoral purposes. , 

Official Assignee ‘of Madras v. Ramachandra Ayyart; Sat Narain v. Shri 
Kishen Das?. 

Formerly it was held in some cases that when the father was adjudicated an in- 
solvent, the son’s interests in the joint property vested in the Official Assignee orsthe 
Receiver. In Sat Narain v. Bihari Lal, their Lordships of the Privy Council 
held that interests of sons did not vest in the Official Assignee, though under s. 52(2) 
of the Presidency Insolvency Act, or in some other way, the entire joint family 
property including the son’s interests therein might be made available for the pay- 
ment of the father’s personal debts. Since this decision the law is now well esta- 
blished that the power, which the father has to alienate the joint family property 
including the son’s interests therein for paying his antecedent debts not incurred 
for illegal or immoral purposes vests in the Official Assignee or the Receiver. 

Seetharama Chettiar v. Official Receiver*, Tanjore, Allahabad Bank Ltd, Bareilly v. 
Bhagwandas Johari’ and Parbhulal v. Bhagvan’. 


WHEN THE MANAGER IS INSOLVENT - 


When the managing member of an undivided Hindu family governed by the 
Mitakshara law is adjudicated an insolvent, what vests in the Official Assignee or 
Receiver is as follows :— 

(1) The separate property of the insolvent manager, and 

(2) His undivided interest in the joint family property. There are conflict- 
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*ing'decisions as to whether the power which the manager of the joint Hindu family 
possesses: to alienate the joing family property including the interests of the other 
co-pamcener for debts incurred for joint’ family purposes, vests in the Official 
Assignee pr Receiver. 

Rangayya Chetti v. Thanikachalla Mudale; Sardarmal v. Aranvayal Sabha- 
pgthy* ; apd Kanhaiyalal v. Dablia. 

f think that just as the father’s power to alienate for his antecedent debts vests 
in the Official Assignee or Receiver, the manager's power also to alienate for family 
debts will vest in the Official Assignee or Receiver. It may be remarked that 
once you get the idea admitted of the power of disposition over the property of 
the insolvent, there is no difference between the power of the manager if he is the 
father, and the power of*the manager if jhe is not the father. (vide Offl. Recr., 
Anantapur v. Ramachandrappa*). 


e 
When an ordinary co-parcener becomes insolvent, what vests in the Official 
Assignee or Receiver is as under :— 
e (1) The separate property of the co-parcener, 
(2) His interest in the joint family property, and 
(8) His right to a partition. 
(Nunna Seiti v. Chidara Boyina’ and Lakshmanan v. Srinivasa’). 


WHEN THE INSOLVENT IS AN ORDINARY CO-PARCENER 


Nove: 


It may be noted that when the estate of an ordinary co-parcener vests in the 
Official Assignee, it would not be defeated by survivorship but would continue to 
vest even after his death (Fakirchand Motichand v. Motichand Hurruckchand’.) 

When an ordinary co-parcener becomes an insolvent, the case law has not 
given rise to any complications, but when the father becomes an insolvent or 
when the manager becomes an insolvent, various complicated questions arise. 


° PRINCIPLES TO BE DEDUCED 


In the case of insolvency of the father or the manager of a joint Hindu family 
governed by the Mitakshara law, the principles that can be deki from the case 
law aye as follows :— 

(1) On the insolvency of the father, what vests in the Official Assignee or Re- 
ceiver is— ; 

(a) His separate property, 

(b) His undivided interest in the joint family property, and 

(c) His power to alienate his undivided son’s share for payment of his ante- 

cedent debts not incurred for illegal or immoral purposes. 

(2) Such power vests under the Presidency Insolvency Act under s. 52(2) of 
that Act. 

(8) Under the Provincial Insolvency Act, 1920, such power vests under s. 28(2) 
of that Act. 

(4) On the insolvency of the manager, what vests in the Official Assignee or 
Receiver is— 

(a) His separate property, 

b) His undivided interest in the joint family property, and 

c) His power to alienate the entire joint family property including the in- 
terests of the minor co-parceners fordebts contracted forthe benefit of the family. 


1 (1895) 19 Mad. 74. 5 es 26 Mad. 214. 
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(5) In no case the shares of the sons or other co-parceners Vest i in the Official 
Assignee or Receiver. 


(6) Such shares may be attached even after the insolvency of the father of the, 
manager in execution of a decree, unless the Official Assignee or Receiver*has © 
exercised the power of sale. à 


e 
(7) After attachment the Official Assignee or Receiver cannot exercise such 
power. 


(8) The power to sell the son’s share subsists only so long as the family remains’ 
joint. After partition the Official Assignee or Receiver is not entitled to sell the 
son’s interest, for the reason that the father himself could not have done so, 


(9) The aforesaid power is put an end to on the filing of a suit by the son for 
partition. (Balusami Ayyar, In ret). ‘ 


(10) When a suit for partition has been filed, the Official Assignee or Recgiver 
is entitled to institute a suit against the son for recovering debts due to the father’s 
creditors, or he may apply to be impleaded as a party in the son’s suit for asd 
tion. (Balusami Ayyar, In re). 


(11) The death of the father does not affect the power of the father which is 
vested in the Official Assignee or Receiver. Such power does not pass by survi- 
vorship, and it may be exercised by the Official Assignee or Receiver after the 
father’s death. (Seetharama Chettiar v. Official Receiver, Tanjore*). 


Austin says that every right is the creature of law, and every right implies an 
obligation and a sanction ; that all other rights and obligations which arise from 
other sources are merely sanctioned religiously or morally; and that such religious 
or moral rights and obligations are imperfect, as they are not armed with the legal 
sanction, or as they cannot be enforced judicially. The Hindu law of debts on the 
contrary, illustrates a principle that moral obligations enjoy priority as against - 
legal rights and legal rights are enjoyed subject to the discharge of moral obliga- 
tions. The aforesaid principle is always to be borne in mind in dealing with and 
discussing any topic in respect of the Hindu law of debts. 


Ram Kesaav RANADE, LL.M. 


STAMPING OF INSTRUMENTS .OF TRANSFER OF SHARES IN 
INCORPORATED COMPANTES 


The Stamp Act, 1899 (hereinafter referred to as the Act) requires the “‘documents”’ 
specified in Schedule I to the said Act to be duly stamped in accordance with its 
provisions. Section 17 of the Act requires all instruments chargeable with duty 
and executed by any person in India, to be stamped before or at the time of execu- 
tion. Section 29 of the Act prescribes, inter alia, that in the absence of an agree- 
ment to the conirary, the expense of providing the proper stamp duty in the case 
of a transfer of shares in an incorporated company shall be borne by the person 
executing such instrument. 


The shares of any member in an incorporated company are by virtue of s. 28 of 
the Companies Act, 1918, moveable property transferable in manner provided 
by the articles of the company. Accordingly registered articles of an incorporated 
company generally contain provisions regulating the transfer of its shares similar to 
cls, 18 and 19 of Table A in the First Schedule to the Companies Act, 1918. 
Clause 18 provides that the ‘instrument of transfer of any share in the company 
shall be executed both by the transferor and transferee, and the transferor shall be 
deemed to remain holder of the share until the name of the transferee is entered in 
the register of members in respect thereof’. Clause 19 sets out a form cok transfer 
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* and this form prowides that the transferee agrees to take the shares subjectfto the 


same conditions on which the transferor held the same at the time of the execution 
of the instrument of transfer. It is, therefore, essential that the transferée shall 

e execute fhe instrument of transfer and thereby agree to take the shares on the said 
conditions, for unless a person has agreed to take shares and become a member, 
the company cannot enter his name in its register of members: see s. 80(2), 
ESmpånies Act, 1918. Further s. 84(3), Companies Act, 1918, provides that 
it shall not be lawful for the company to register a transfer of its shares unless the 

instrument of transfer duly stamped and executed by the transferor and the trans- 
feree has been delivered to the company along with the share certificates. 


As the instrument of transfer has to be duly stamped the question arises whether 
it to be stamped before ér at the time of its execution by the transferor as requir- 
ed by s. 17 of the Stamp Act and whether in the absence of an agreement to the 
aontrary, the transferor is liable, under s. 29 of the Stamp Act, to pay the 
amount of stamp duty, as the executant thereof. The instrument of transfer has, 
howéver, to be executed both by the transferor and the transferee, that is, by two 
persons and not merely by one person, as the language of s. 29 may imply, which 
therefore throws no light on the question who, as between the transferor and the 
transferee, is liable to pay the stamp duty, in the absence of agreement. 


According to commercial practice an instrument of transfer of shares exccuted 
by the registered holder, but in blank as to the date and the name of the transferee, 
is known as a Blank Transfer. According to law a blank transfer is not chargeable 
with stamp duty: see notes under sub-art. (a) at p. 284 of Mulla and Pratt’s 
Indian Stamp Act, 4th ed. An instrument of transfer of shares signed by the 
registered holder is an inchoate instrument which becomes a proper instrument of 
transfer only when the date and name of the transferee is inserted therein and the 
transferee executes it. It is execution by the transferee that makes the instru- 
ment a proper instrument of transfer and he is therefore the executant who is 
liable to duly stamp the instrument and pay the duty in the absence of an agree- 
ment. The rule and practice of Stock Exchanges also is that the transferee is 
liable to pay the cost of stamping the instrument of transfer and the company’s 
registration charges. 

In the case of Jagdish Mills Lid., In re! the company was registered in Baroda 
under the Baroda Companies Act. 'Its shares were dealt with in British 
India and the transfer deeds were sent to the company at Baroda for registra- 
tion along with money for purchasing and affixing thereto the requisite Baroda 
stamps, which were not available in British India. The company registered the 
transfers but its employees misappropriated the moneys remitted for the stamp duty 
and, the transfer deeds were either unstamped or insufficiently stamped. The company, 
on discovering the fact, sent the transfer deeds to the Collector of Baroda and 
offered to pay the Baroda stamp duty and penalty. The Collector held that the 
deeds were also chargeable with Indian stamp duty as they were executed in 
British India and Baroda State had now been merged in India and demanded 
from the company payment of the Indian stamp duty and penalty as well. The 
Collector’s order was confirmed by the Chief Controlling Revenue Authority. The 
company was compelled to pay the amount of the Baroda and Indian stamp 
duties and applied to the High Court to direct the Chief Revenue Authority to 
make a reference to the High Court. The only question in the case was whether 
the company was liable to pay any stamp duty at all on instruments of transfers 
of its shares. Section 29 of the Stamp Act in clear and unambiguous language lays 
down that in the absence of an agreement to the contrary the executant shall bear 
tle expense of providing the proper stamp in the case of a transfer of shares in 
an incorporated company. It is indeed strange that the Revenue Officials in en- 
forcing payment by the company were so oblivious of the provisions of the Act 
which it was their duty to administer and diverged into an irrelevant consi- 
deration of the legal effect of the merger of Baroda State with India. One may 
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vandt what argument in support of the official claim against the company the 
Advogate General could address to the Bench of three Judges of the High Court 
which, under the imperative provisions of s. 57(Z) of the Stamp Act, had to-hear 
the reference and give judgment iterating the statute law. ee 
SoLaatoy Jora 
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The Estate Duty Act, 1953. By R. B. ANDHYARUJINA, B.A., L.L.B., Advocate, 
Supreme Court of India. Bomsay 1: Orient Longmans, Ltd., Nicol Road, 
Ballard Estate. 1955. Roy. 8vo. Pages xxix and 849. Price Rs. 88, i 


Amonc the annotated editions of the Estate Duty Act, 1958, that have go far 
appeared, the present edition seems to be factle princeps. The provisions of the 
Indian Act, as is well-known, are broadly based on the provisions of the death duty 
as appearing in numerous Finance Acts of England ranging from 1894 to 1952, 
During the period of its existence, the English statute has attracted a good number 
of judicial decisions. There are, however, obvious points of difference between the 
English and the Indian statutes. Again, the Indian Act suffers from loose draft- 
ing. The author has thoroughly digested the provisions of the two statutes, and 
made a close study of the English cases. The study has expressed itself in the 
annotations which he has prepared with due care and diligence. Wherever there 
is agreement between the two statutes, the agreement is properly dwelt upon and the 
points of difference are emphasised in the exposition of the Indian statute. The 
looseness of draftmanship is brought out prominently and the way is indicated for 
future clarification. We have first of all the bare text of the Act and the rules 
framed thereunder. This is followed by the Estate Duty (Controlled Companies) 
Rules. Then we have hints on Estate Duty prepared by the Central Board of 
Revenue. We next have detailed annotations under each section. The anno- 
tations have prefixed to them synopsis followed by annotations arranged unger 
suitable headings. This portion occupies the bulk of the book: The rear is 
brought up by reproduction of the numerous Finance Acts of England, and the 
text of the Pakistan Estate Duty Act. A classified index is a distinctive feature 


of this publication. 


Bombay Rents Control Act, 1947. By S. V. GADGIL, M.A., LL.B, N. S. ABHYANKAR, 
B.3C., LL.B. and Y. V. PATWARDHAN, B.A., LL.B., Poona 2: Law Bulletin Office, 
720 Sadashiv Peth, 1954. Demi 8vo. Pages 225. Price Rs. 5. 

Tuis is a handy edition of the Bombay Rents, Hotel and Lodging House Rates s 
Control Act, 1947. The text of the Act is revised in view of the latest legislative 
provisions, and notes to the sections take in cases reported upto May 1954. Im- 
portant Notifications issued by the Government of Bombay are reproduced ver- 
batim. 
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THE BANKING COMPANIES (AMENDMENT) ACT OF 1950 AND THE 
AFTERMATH. 


* Statutory provisions for the regulation of banking companies first appeared in 
Pare X-A of the Indian Companies Act, 1913, on the amendment of that Act in 1936. 
Then followed the Banking Companies Act, 1949 (hereinafter referred to as the princi- 
pal Act). The objects and reasons attached to the Bill No. 27 of 1948 for enacting 

ethe principal Act stated that with the rapid growth of the number of banks and bran- 
ches the provisions of Part X-A of the Companios Act, 1913, had become inadequate 
and a comprehensive measure to consolidate and amend the law relating to banking 
‘companies for the protection of depositors was imperative. 


The principal Act came into force on March 10,1949. Many banking companies 
being in liquidation it was considered necessary to enact new statutory provisions 
devised to effect speedy termination of the winding up of banking companies. The 
principal Act was accordingly amended by the Banking Companies (Amendment) 
Act, 1950. This Amending Act, 1950, inserted a new part ‘in the principal Act, 
namely Part II-A containing special provisions for speedy disposal of winding up 
proceedings. Part III-A contained eight new seotions, 45-A to 45-H. Section 45-A 
vested in the High Courts exclusive jurisdiction to entertain matters relating to or 
arising out of the winding up of a banking company. Section 45-B conferred on the 
High Courts full power to decide all claims made by or against any banking company 
afd all questions of priorities and all other questions whatsoever which may relate to 
or arise in the course of the winding up of the banking company coming within the 
cognizance of the Court. By s. 11 of the Amending Act, 1950, any winding up 
a or any other proceeding, civil or criminal, arising out of or in course of 
winding up pending in any Court before the commencement of the Amending Act 
stood ariomeaeals transferred to the appropriate High Court on such commencement. 


On the date the Amending Act, 1950, came into force a large number of banking 
companies were being wound up in West Bengal and decisions of the High Court of 
Calcutta throw a vivid light on the operation of the Amending Act, 1950. No doubt 
the legal profession welcomed the prospect of increased work following on the enlarge- 
ment of the jurisdiction of the High Court, but it does not appear that any attention 
was paid to two crucial questions, namely, (1) the true interpretetion of s. 45-A and 
s. 11 of the Amending Act, 1950, and (2) the correct procedure for initiating proceed- 
ings under s. 45-B, which did not prescribe any procedure. 

As regards the latter question the procedure adopted by the legal profession in 
Caloutta is disclosed by the judgment in Associated Bank of Tripura v. Deane as 
follows :— 

“It is well known that a large number of banking companies is in liquidation. After the 
passing of this 1950 Act a question arose as to how proceedings under s. 45B are to be instituted. 
Is was assumed by the general public and the legal profession that the proper mode of procedure 
was by way of an application. Accordingly thousands of applications under s. 45B were made 
and numerous orders and decrees were passed on such applications.” 

This procedure, however, was not approved by a Special Bench of the Calcutta High 
Court, which held in Shree Bank v. Mukherjee? thats. 45-B did not warrant a summary 
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application by a banking company for recovery of its debts and that the ink Myst è 
ned in the ordinary way, namely by suit. In comsequence of this decision the 
judgment in Associated Bank of Tripura v. Bishnu records that the learned advocates 
of the hanks ir liquidation made oral applications to the High Court to amend"1232 
applications under s. 45-B in the list on that day and convert them int® plaints. ° 
The Court readily granted these applications as it considered that ‘“the wrong 
procedure adopted was due to bona fide error which was common tò evegyb 
including the members of the legal prof: ssion”. Thus in one day the huge number o 
1232 suits were added to the list of suits pending in the High Court. 

Further pursuant to s. 11 of the Amending Act, 1950, a large number of cases were - 
also transferred to the High Court at Calcutta, with the result stated in the judgment 
in Jadunath Roy v. Bank of Calcutta Lid.’ as follows :— | 

“The High Court has become overloaded with cases which have been transferred under 
Section 11 to the High Court. And there were petty cases too, e.g. for recovery of Ra. 100 or 
Rs. 200 on over draft accounts. By reason of the banks going into liquidation, such suits have 
been transferred to the High Court. In many cases I have had to give leave to the liquidagor to 
give up petty claims because the costs inourred would not be commensurate with the amount of 
the bank’s claim.” 


This overloading of the Court with cases would have been avoided if ss. 45-A and, 
45-B and s. 1] introduced by the Amending Act, 1950, had been correctly copstrued. 
Unfortunately more than one High Court fell into error in interpreting and applying 
these sections. These erroneous judgments also contain observations and proposi- 
tions of general company law which are quite incorrect and are likely to mislead, prac- 
titioners and cause confusion and error in the future administration of company 
law. i 

It was realised that the special provisions for speedy disposal of the winding up of 
banking companies were ineffective and the Legislature stepped in with the Banking 
Companies (Amendment) Act, LII of 1953, which came into force on December 30, 
1953. This last Amending Act scrapped Part II-A of the Amending Aot of 1950 
and substituted a new Part IIT-A in the principal Act. Section 45-D of this new 
Part III-A provides a summary procedure for the recovery of debts due to a bank- 
ing company which is being wound up. The new s. 45-B gives the High Court 
exclusive jurisdiction to entertain and decide any claim by or against a banking cop- 
pany which is being wound up, but like the old s. 45-B, it has not prescribed any 
procedure for the initiation of proceedings under the section. 

Section 45-B of the Banking Companies (Amendment) Act, 1950, is not now in 
force. Attention may, however, be drawn to the case of Dhirendra v. Associated Bank 
of Tripura. Lid. (In Liquidation)*. In this case the liquidator of the Bank filed an 
application on the Original Side of the High Court of Calcutta under s. 45-B of 
the Banking Companies (Amendment) Act, 1950, for ejectment ofa tenant and obtain- 
ed a decree on July 10, 1950. The tenant contended that ‘the High Court had no 
power to order ejectment in a summary proceeding initiated by an application and 
that such decree could be passed only in a suit regularly instituted. The only ques- 
tion before the Supreme Court was whether this contention of the tenant was correct. ° 
The Supreme Court held that it was not, but the grounds of the decision have no 
foundation in law. 

The judgment states :— - 

“In the absence of any specific provision in this behalf'in the Act itself and in the absence 
of any rules framed by the High Court concerned under s. 45-G, the procedure must be taken to 
be one left to the judgment and discretion of the Court, having regard tothe nature of the 
claim and of the questions therein involved.” 

This proposition is novel and is contrary to legal practice that where a statute 
confers special powers on the Court and does not prescribe any procedure for thejr 
enforcement the Court must exercise those powers according to the ordinary proce- 
dure of the Court. 3 

The judgment further proceeds : 

“The question is whether section. 45-B prescribed definitely a particular method of pro- 
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sed and whethes s consistently’ with the policy of the Act it was not to be er that a 
speedy and cheap remedy was to be available to the liquidator,” e 


9 and nally holds 
“Obviously the normal procedure thet the section contemplated must be taken to bea 
summary procgeding by way of application.” 
? Tn effect the Court held that in construing the section it must be presumed that 
the section definitely prescribed a summary procedure by way of application. 
.. Construing a section of an Act by presuming something which is not stated therein 
is not permissible in law. As far back as 1846 the Privy Council in the AODAN ta Case 
of Crawford v. Spooner! stated the law as follows :— 
“The construction of th? Act must be taken from the bare words of the Act. We cannot add 
and mend, and, by construction make up deficiencies which are left there. If the legislature did 
intend that which it haa not expressed clearly, it is not for the Judges to invent something which 


they doant meet with in the words of'the text.” 
SoLomMon JUDAH. 


» THE SUPREME COURT OF INDIA AND THE RIGHT OF PROPERTY. 


Tae Supgmme Court of India completed five years of its existence on January 
26, 1955. During this period many obstruse points of law have been decided and in 
many, cases the cobweb of doubts has been cleared. The contribution of the Supreme 
Court to the development of the law of the Constitution has been satisfactory. It 
was natural that in the early years of its existence the Court should have been called 
upon to interprete the provisions relating to the fundamental rights ; a task that 
has been admirably achieved and the Court deserves praise for the same. Of all the 
fundamental rights, rights to personal freedom and property are considered as very 
sacred and the traditional view is that the cultural progress of a nation depends largely 
on the extent to which citizens are allowed to enjoy these rights. Articles of the 
Constitution relating to freedom of life and personal liberty were interpreted in 
Gopalan’s case, (A. K. Gopalan v. The State of Bombay, [1950] S. C. R. 88) and the 
law is by now well settled. Right to property has. been the subject of interpretation 
inh number of cases: (Chiranjitlal Chowdhart v. The Union of India*; Ramjilal v. 
Income-tax Officer, Mohindargarh® ; The State of West Bengal v. Subodh Gopal Boset* ; 
Dwarkadas Shrinivas of Bombay v. The Sholapur Spinning and Weaving Co. Lid® ; 
and The State of Bihar v. Maharajadhiraj Kameshwar Singh of Darbhanga‘). A 
majority of judges have expounded the propositions of the Constitution relating to the 
right of property. However it appears that the final verdict is still to be announced. 
An attempt is made in this article to expound the right of property as interpreted by 
the Supreme Court of India. 

Rigit of property under the Indian Constitution is guaranteed by arts. 19(1)( f), 
and 31. Article 19(1)(f), lays down, “All citizens shall have the right to acquire, hold 

eand dispose of property”. It thus declares the freedom of citizens of India in 
matter of acquisition, holding and disposing of property. Bose J. interpreted the 
clause as follows :— 

“What article 19(1)(f) means is that whereas a law can be passed to prevent persons who are 
not citizens of India from acquiring and holdiug of property in this country, no such restriction 
can be placed on citizens. ` But in absence of such a law, non-citizens can also acquire property 
in India and if they do, they cannot be deprived of it any more than citizens save by authority 
law.” (1954 8. C. R. P. 732). 

This sub-clause which declares citizens’ right to own property is subject to cl. (5) 
of art. 19. The State is empowered to impose reasonable restrictions on the exercise 
of the right in the interest of the general public or for the protection of the interests of 
any Scheduled tribe. It is for the judiciary to decide reasonableness or otherwise of 
restrictions. Reasonableness of restrictions will have to.be considered in each case, 
for, there cannot be a general standard of reasonableness. Such a standard if laid down 
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will ite be unreasonable. Rights guaranteed by art. 19(Z)(f) are rights whith by 
themselves and independently are capable of being acquired, held or disposed pf as 
roperty. They do not include rights or privileges which are appurtenant to or flow 


e 


rom the ownership of property ((1950)S.C.R. 809). There is a difference of opirtion ° 


as regards the nature of rights guaranteed by art 19(1)(f). In SubodhGopal’s case 

Pantanjali Shastri C. J. held that art. 19(1)(f) gives the citizens of India the abstrac} 

rights to acquire, own and dispose of property. It does not refer to concrete rights 

of citizens of India in respect of property so acquired and owned by him. The con- 

crete rights are dealt with in art. 31 ([1954], 8. C. R.597). Onthe otherhand Jagan- '* 
nadhadas J. held that art. 19(1)(f) refers to natural rights of citizens and also com- 

prises within its scope concrete property rights. If such ig not the case, Legislature 

will be justified in imposing unreasonable restrictions on the enjoyment of concrete 

property rights. Das J. is inclined to entertain a similar opinion. It is submitted 

with respect that the viow of Patanjali Shastri C. J. requires reconsideration. , Ther 

are various means of acquiring property, such as inheritance, personal laboug eto. 

These are the concrete rights. If they are not covered by art. 19(1)(f), the State, 

(definition of State is very wide, it includes even a local authority, see art. 12) would 

be justified in imposing even unreasonable restrictions. Protection against such res, 
trictions is not afforded by any other article of the Constitution. 


$ 
In P. D. Shamdasani v. The Central Bank of India Ltd. the Supreme Court, has 
laid down, l 
“Article 19(1)(f) is clearly intended to protect the freedom to acquire, hold and dispose of 
property against State action other than in the legitimate exercise of its power to regulate pri- 
vate rights in the public interest. Similarly article 31(7) provides a safeguard against depriva- 
tion of property by the State except by procedure established by law. Violation of rights of pro- 
perty by private individuals is not within the purview of these articles. A person whose rights of 
property are infringed by a private individual must therefore seek his remedy under ordinary law 
and not by way of an application under art. 82.” 


Article 81 cl.(Z) says that no person shall be deprived ofhisproperty save by autho- 
rity of law, and cl. (2) provides that no prove 'y shall be taken possession of or ac- 
quired for public purposes under any law unless provision is made for compensation. 
These two clauses are interpreted by Das J. as follows :— . 

“I think clause (1) enunciates the general principle that no person shall be deprived of his 
property except by authority of law, which put in a positive form, implies that a person may be 
deprived of his property, provided he is so deprived by authority of a law. No question of com- 
pensation arises under clause(/). The effect of clause (2) is that only certain kinds of deprivation 
of property, namely those brought about by acquisition or taking possession of it, will not be per- 
missible under any law, unless such law provides for payment of compensation. If the depriva- 
tion of property is brought about by means other than acquisition or taking possession of it, no 
compensation is required, provided that such deprivation is hy authority of law”. ({[1950] 8. C. R 
924), 


According to Das J. cl. (1) lays down police power of the State and cl. (2), the e 


power of ‘eminent domain’ ; thus under cl. (1) the State may deprive a person of his 
property, the only requirement being that of law. ‘Police power’ has been explain- 
ed by Prof. Wills as follows :— 

“The Police power is the legal capacity of sovereignty, or one of its agents, to delimit personal 
liberty for the protection of other more important social interests by means which bear a subs- 
tantial relation thereto” (Constitutional Law, p. 728). 

In Chicago B. & Q. Rly. v. Drainage Commissioners,* the Supreme Court of U. 8. A. 
laid down 

“Police power embraces regulations designed to promote the public convenience or the gege- 
ral prosperity as well as regulations designed to promote the publio health, the public morals or 
the public safety.” 

This power is essentially legislative power and authorises Legislature to make laws 
for the purpose of social welfare. This doctrine of ‘Police power’ was invented by 
the Supreme Court of U. S. A. as an antidote to the ‘due process clause’ jn American 
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Gonatitiien. The due proce% clause was interpreted by the Supréme Court if such 
& way as to hamper social legislation. This doctrine counteracted the excesseof due 
sprocéss olguse. . Mahajan J. holds a similar view regarding cl.(Z) of art. 31, 


Ae guarantees that a person cannot be deprived of property by an executive fiat and that it is 
only by the exercise of its legislative powers that the state can deprive a person of his property. 
if &ther®words, all that article 31 (2) vi is that private property can only be taken pursuant to 
law and not otherwise.” ( [1954] S. C. R. 695). 


. Patanjali Shastri C. J. did not nen the interpretation of cl. (J)as laid down by 
Das J. In Subodh Gopal’s case, his Lordship said : 

“The American doctrine of police power as 4 distinot and specific so Sea power is not re» 
cognised in our constitution and it is therefore contrary to the scheme of the constitution, to say 
that clause(1) of art. 31 must be read in positive terms and understood as conferring police power 
on the legislature in relation to rights of property” (p. 606). 


The ‘purpose of art. 81 according to his Lordship is not to declare the right of 

the state to deprive a person of his property. But as the heading of the article 
shows to protect the right to property of every person. It protects it by defi- 
ning the limitations on the power of the State to take away private property 
Without the consent of the owner. It is an important limitation on that power, 
that legislative action is a pre-requisite for its exercise (p. 607). 
Thus cl.(Z) is designed to protect the rights of property against deprivation by the 
State acting through its executive organ, the Government. Mukherjea J. (now C.J.) 
and Jagannadhadas J. also do not accept the proposition that the doctrine of ene 
power is contained in our Constitution. 

As regard cl.(2) of art. 31, Patanjali Shastri C. J. said in Subodh Gopal’s case : 

“Clause 2 lays down two further limitations on the legislatureitself. It is prohibited from 
making & law authorising expropriation except for publio purposes and on payment of compensa- 
tion for the injury substained by the owner. These important limitations on the power of the 
State, acting through the executive and legislative organs to take away private property are 
designed to protect the owner against arbitrary deprivation of his property. Olauses (1) and (2) 
of article 31 are thus not mutually exclusive in scope and contents but should in my view, be read to- 
gether and understood as dealing with the same subject namely, the protection of the right to property 
by meana of the limitations on the State power referred to above, the deprivation contemplated in clause 
(1) baing no other than the acquisition or taking possession of property referred to in clause 2”. 

(p. 608) (italics mine). 

Mahajan J. expressed a similar opinion 

‘In my opinion article 81 is a self-contained provision delimiting the field of eminent domain 
and article 31 clause (1) and (2) deal with the same topic of compulsory acquisition of property.” 
( [1954] 8. 0. R. 701). 


Both the judges have given reasoning for disapproving the interpretation laid down 
by Das J. (see [1954] S. C. R. pages 602-606 and pages 699-701). Thus according to 
Pantanjali Shastri C. J. ‘acquisition’ and ‘taking possession of’ are the only two modes 
of depriving a person of his property as contemplated under art. 31. Mahajan J. 
agrees with this view. Jagannadhadas J. however differs. His Lordship i pronsod 
his view as follows : 

“It appears to me that while the framers of the Constitution laid down requirement of the 
authority of law for ‘deprivation of property’ with a larger connotation, they limited the re- 
quirement of payment of compensation to what may reasonably be comprehended within the 
concepts of ‘acquisition’ and taking possession.” 

Das J. has more emphatically expressed a similar view. According his Lord- 
ship acquisition and taking possession of property are not the only methods of de- 
privation of property. There are many other methods. Constitution has laid down 
requirements of compensation only if either acquisition or taking possession of is re- 
sorted to. In other cases, there is no obligation on the State to pay compensation ; 
the only requirement being of the legislative authority. Such aninterpretation would 
enable the State to make any law, depriving & person of his property by means other- 
wise than hy acquisition or taking possession and such a law if passed by competent 
- Legislature will be valid, even if no compensation is provided for. His Ltrdship has 
given many instances, such as law authorising the seizure and destruction of gay 
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a 
eek picture or blasphemous literature, or law prdviding for the compulsôry con- 
tribution by all banks based upon the average daily deposits for the purpose of preat- 
ing a guarantee fund to secure the full repayment of deposits to all depositors ir case, 
any such bank becomes insolvent and is ordered to be wound up. Such Gases ° will 
not be covered by art. 31(5)(5). Hence the State will have to pay cnr ian if 
the interpretation of Patanjali Shastri C. J. is accepted. os, 

“Obviously the framers of the Constitution must have never contemplated the possibility 
of the State purchasing all copies of obscene literature for protecting public morality. In such 
cases an individual may be deprived of his property by law without compensation. The State 
must have such power.” 

There is a classical passage in the judgement of Das J in Subodh Gopal’s case. 
The passage runs as under: 

“Farther, there may be quite cogent and compelling reasons why our Constitution does not 
provide for any protection against the legislature in'the matter of deprivation of property atherwise 
than by taking poasession or acquisition of it. Itis fatile to cling to our notions of absolute sgnctity 
of individual liberty or private property and to wishfully think that our Constitution makers have 
enshrined in our Constitution the notions of individual liberty and private property that prevailed 
in the 16th century when Hugo Grotius flourished or in the 18th century when Blackstone wrotg 
his Commentaries and when the Federal Constitution of the United States of America was framed. 
We must rasoncile ourselves to the plain truth that emphasis has now unmistakably shifted from 
the individual to the community. We cannot overlook that the avowed purpose of our Constitu- 
tion is to set up a welfare atate by subordinating the social interést in individual liberty or pro- 
perty to the larger social interest in the rights of the community”. ( [1954] 8. C. R. 655). 

The word ‘property’ has been understood by Patanjali Shastri C. J. in the context 
of art. 31 to mean the corporeal sense as having reference to all specific things that 
are susceptible of private appropriation and enjoyment as well as in its juridical 
or legal sense of a bundle of rights which the owner can exercise under the municipal 
law with respect to the user and enjoyment of those things to the exclusion, of all 
others ([1954] 8. C. R. 617). According to Jagannadhadas J. 

“Property is that which can be the subject matter of acquisition or piesa within 
the scope of article 31(2). This excludes for instance a bare individual right, oub of the bundles 
of rights which go to make up property as being itself property for purposes of article 31(2) un- 
less such individual right is in itself recognised by law as property or as interest in property, an 
easement, & profits and the like and as capable of distinctive acquisition or possession, 
Avoording to his Lordship the word property as used in article 31(1) may have been intended to 
be understood in a wider sense ([1954] 8. C. R. p. 673)’ 


The Bombay High Court has laid down in Dwarkadas Shriniwas v. Sholapur Mills! 

that the word property is not used in different senses in art. 19 and art. 31 and it can 

only mean all the attributes and indicia which result in legal conception of pro- 
erty. 

a . Tho term ‘acquisition’ is understood by Patanjali Shastri J. in its ordinary sense. 

His Lordship said : 

“I am of the opinion that the word ‘acquisition’ and its grammatical variation should, in the ° 
context of article 31 and in the entries in the lists referred to above, be understood in their ordi- 
nary sense and the additional words ‘taking possession of’ or ‘requisitioning’ are used in article 
31(2) and in the entries respectively, not in contradistinotion with, but in amplification of the term 
‘acquisition’ so as to make it clear that the words taken together cover even those kinds of depriva- 
tion which do not involve the continued existence of the property after it is ecquired. They 
would for instance, include destruction which implies the reducing into possession of the thing 
sought to he destroyed as a necessary step to that end. The expression ‘taking possession’ can 
only mean. taking such possession as the property is susceptible of and not actual physical posses- 
sion” ([1954] 5. C. R. 611). 
According to Mahajan J. 

“The word ‘acquisition’ has quite a wide concept, meaning the procuring property or the taking 
of it permanently or temporarily. It does not necessarily imply the acquisition of legal title by 
the State in property taken possession of” ([1954] S. C. R. 704). 

The words ‘taking’ possession of property do not mean ‘requisitioning of property’. 
However Petanjali Shastri ©. J. has not expressed any concluded opinion dh ne mean- 
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eing, A sania ‘shall be taken possession of or acquired’. Das J. lays down 
that, “Te will not Ye unreasonable to note that ‘taking possession of’ referred to in 
article 31(2) is in the nature of requisitioning.” The interpretation of the expgession 
‘shall be taken possession of or acquired’ laid down by Das J. appears to be the correct 
Ono.. His’ Lordship said : 

“It cannot be disputed that acquisition means and implies the acquiring of the entire title 
ofthe e&pripriated owner, whatever the nature and extent of that right might be. The entire 
bundle of rights which were vested in the original holder would pass on acquisition to the acquirer 
leaving nothing in the former. In taking possession on the other hand, the title to the property 
admittedly remains in the original holder, though he is exeladed from possession or enjoyment of 
the property” ([1954] S. C. R. 658). 


The inter-relation of arts. 19 and 31 is also not explained unanimously. The views 
of Patanjali Shastri C. J. have already been explained above; art. 19 refers to 
ngtural rights and art. 31 to concrete rights of property. According to Bose J. 
art. 3leis a sort of corollary to art. 19(7)(f) and art. 31 is wider than art. 19 
becauée it applies to every one and is not restricted to citizens. Mahajan J. ex- 
pressed the view that the two articles really deal with two different subjects and one 
has no direct relation with the other. Article 31 deals with the field of eminent 
domain while article 19 lays down fundamental rights regarding property. 


Patanjali Shastri C. J. and Das J. have explained the interpretation of the two articles 
in clear terms and their explanation of theinterpretationforms the basis of interpreta- 
tion of art.31. To me it appears that art. 19 declares, (J) rights of citizensto acquire, 
hold and dispose of property and (2) the power of the State to impose reasonable 
restrictions on the exercise of that right. It must be remembered that the term 
‘State’ has very wide connotation (see art. 12). The framers of the Constitution, 
having thus declared the rights of citizens to hold property and the power of the State 
to impose reasonable restriction, turned to the next step in relation to right of pro- 
perty. What is the provision if the State wishes to take property ? Certainly art. 19 
will be of no use. Hence they provided in art. 31(1) deprivation of property, both of 
citizens and non-citizens. There was no need to declare the rights of person regard- 
ing property in that article. What was required was a provision regarding acquisition 
of property. The marginal note make this clear. Hence art. 31(7) does not lay 
down the right to property, but the requirement, that, if a person isto be deprived 
of his property, it must be done only under the authority of law. This is similar to 
the provisions of the Constitution regarding preventive detention. Art. 22 does not 
lay down fundamental rights of a person, it only lays down requirements which must 
be fulfilled if a person is to be deprived of his personal liberty. Deprivation in art. 
31 seems to have been used in its ordinary sense. It includes acquisition, taking 
possession of, the three methods of taking property mentioned in 31(5)(b) and other 
methods. İfa person is deprived by acquisition or taking possession of, ‘the require- 
ments’ of compensation and public purpose must be fulfilled. If deprivation is 
brought about by one of the methods mentioned in 31(5)(b), the only requirement is 

e that of law. Similar will be the case if deprivation is brought about by any other 
means. This is somewhat similar to arts..21 and 22. In art. 21 the framers of 
the Constitution laid down that if a person is to be deprived of his life or personal 
liberty, it can be done only according to procedure established by law, and inart.22 a 
specific method of depriving of personal liberty is provided. As article 22 does not 
exhaust all methods which may be provided by law for depriving a person of his life 
or personal liberty, similarly art. 31 does not exhaust all methods of deprivation of 
property. Itis submitted that the interpretation of Das J. appears to be the natural 
one and the correct one. f 


Reliance on the judgments of the Supreme Court of America in deciding cases 
under our Constitution is rather risky. For, the powers of the American Supreme 
Court are wider than those of the Supreme Court of India. In Law, Liberty and Life, 
the Chief Justice of Bombay the Hon’ble Shri M. C. Chagla has explained powers of 
the Supreme Court of America. His Lordship writes: “The Supreme Court by the 
manner in which it has interpreted the constitution has brought about radical changes 

in the Constitution. It has brought about what may be termed natiénalization, 
e 
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by transferring power from the States to the Congress...It has also*given tho Wideste 
interpYetation to the famous clause in-the fifth and the fourteenth amendment that 
no pergon shall be deprived of life, liberty or property without due process of law”. 
(pp. 11-12). There is another reason also. Appointment of Judges of the Supreme 
Court of America are made not purely on the consideration of legal Bnowledge? 
Their views on social problems are also considered. President Roosevelt decided 
to appoint Mr. Justice Holmes to the Bench of the Supreme Court fore fqllowiag 
reasons : He wrote to Senator Lodge, ‘The ablest lawyer and the greatest judges are 
men whose past has naturally brought them into close relationship with the weal- 
thiest and most powerful clients, and I am glad when I can find a judge who has been 
able to preserve his aloofness of mind so as to keep his broad humanity of feeling 
and his sympathy for the class from which he has not drawn his clients.’ But before 
Mr. Justice Holmes was appointed, the Supreme Court was presided over by judges 
who failed to realise the forces of social changes. Mr. (now Mr. Justice) Felix Frank- 
furter wrote in 1930, ‘while in the eighties and nineties our economy was in process 
of drastic transformation, members of the Supreme Court continued to reffect the 
economic order in which they grew up. Between the presidencies of Grant afd the 
first Roosevelt, Latssez faire was the dominant economic social philosphy, and it was 
imported into the Constitution. Temporary facts were translated into legal ab- 
solutes abstract conceptions concerning ‘liberty of contract’ were erected into cor? 
stitutional dogmas. Malleable and undefined provisions of the Constitution were 
applied as barriers against piecemeal efforts of adjustment through legislation to a 
society permeated by the influence of technology, large-scale industry, progressive 
urbanization, and the general dependence of the individual on economic forces beyond 
his control. The due process clauses were especially the destructive rocks on which 
this legislation foundered.’ (Mr. Justice Holmes and the Supreme Court, p. 32). The 
framers of our Constitution have advisedly omitted the due process clause. Under 
these circumstances, how far is it desirable for us to depend on judgments delivered 
by judges, who reflected the economic order in which they grew while interpreting 
a Constitution which contains due process clauses ? 


T. K. Tops. 


REVIEW 


The Subject-noted Index of Cases, Vol. I. By the late R. NaARAYANSAMIBR, B.A., 
B.L., Mapras 4: The Madras Law Journal Office, Mylapore. 1955. Third 
edition. Crown 4 to. Pages viii and 1514. Price Rs. 20. 


A Naw edition of this indispensable work of reference was long overdue. Its 
second edition appeared in 1934-35. During the twenty years that have elapsed 
since then; a very large number of decisions has appeared, consequent on the in- 
crease in the number of final Courts of Judicature. The third edition is projected to 
appear in three volumes. This, the first volume, deals with cases judicially noticed” 
and decided by the Privy Council, the Federal Court, the Supreme Court of India, 
and the Calcutta High Court. As described in the title of the book the cases judicially 
noticed are dealt with in subject-notation. A work of reference like the one before 
us demands a good deal of patience and carefulness on the part of the compilers, 
and perfect accuracy on the part of the printers. In both respects, this compilation 
has achieved remarkable success. It is worth mentioning that the notation has 
been brought down to the end of the year 1952. 


The 
Bombay Law Reporter. 


JOURNAL. 
June 15, 1955. 


. P ! A 


AN IMPORTANT DEVELOPMENT IN THE LAW OF ADOPTION. 


. Ix “Some Troublesome Cases in Adoption”, (1953) 55 Bom. L. R.J. 1, the present 
writer Was afforded an opportunity of putting forward as good law two propositions 
` on adbption at Hindu law. One of these! has recently been overruled by the Supreme 
Court and has been disturbed by the rationes of a decision of the Mysore High Court.? 
Moreover, the Madras High Court has pronounced against it in a decision given beforo 
that of the Supreme Court but published subsequently. The results of the twin de- 
cisions of the Supreme Court and the Madras High Court are most satisfactory, and 
we are thus given further proof of the power which the Hindu law possesses of self- 
cure without the aid of the legislator’s knife a power which, unfortunately, can be 
exercised only within comparatively narrow limits. But the opinion expressed in tho 
above-mentioned article requires to be corrected accordingly. 

On the assumption that Anant Bhikappa Patil v. Shankar Ramchandra Patil? 
was an authority binding upon the High Courtsin India (as it still remains in Burma 
and in Pakistan), and believing that the decision, however inconvenient, was logical 
and not inconsistent with the institution of adoption as known at Hindu law, the 
present writer believed that 

“An adoption made after the death of a collateral does not enable an adopted son to come in 
as heir to the collateral, unless that adopted son would, had he been adopted during the adoptive 
fathor’s lifetime, be the nearest, or one of the nearest heirs of the propositus’, With regard to 
joint family property, an adoption by the widow of a coparcener will always recall it from the 
hands of anyone, who has taken it in the meanwhile on the assumption that it passed as separate 

property.” 
The first half of the proposition was the argument which Mr. Datar attempted to 
press on their Lordships of the Privy Council in Bapurao Desai v. Ramachandra Desat®, 
but as the point had not been raised in India their Lordships refused to allow it to be 
raised at so late a stage. This was unfortunate from the present point of view since 
it would have been possible otherwise to have a clarification of the meaning and effect 
of Anant Bhikappa Patil v. Shankar Ramchandra Patil. 

The first half of the proposition is now, however, unquestionably wrong, and it is 
necessary to show how this came about and to suggest what are the effects of the 
decisions. 

In Tatya Shantappa v. Ratnabai’ the Federal Court considered the claim of an 
adopted son to share, to the extent of a half, in the properties of a family which had 
been partitioned seven months before hisadoption. Gadeppahad three sons, Antappa, 
Shantappa and Dada. Antappa was early given in adoption into another family. 
Shantappa died in 1921. The father having died sometime previously, Dada and 


1 The other has been glanced at in (oit.sup., atp. 755) Guha J. states that in his 
Gurupadappa Basappa v. Karishiddappa, (1953) view this is the inevitablo conclusion from the 


ppa 
5b Bom. L. R. 252, 255-6. 
2 In Pakistan it had already been denied 
in Joy Kumar Dutta v. Sitanath Dutta, [1951] 
P. L. R. 1 Dacca 728, a case which came to 
hand in mid 1963. 
8 (1948) 70 I. A. 232, 
s. 0.46 Bom. L. R. 1. 
4 As phrafed in (1953) 55 Bom. L. R. J. 7. 
° 8 In Joy Kumar Duta v. Sanath Dutta 


Privy Council decision. In the printed re- 
port for “mere” read “nearer”, for which it is 
obviously a misprint. 

6 (1948) 75 I. A. 259. Their Lordships 
thought the argument worthy of being quoted 
in full at $ 263. 

7 [1949] 2 M. L. J. 18, 

s. o. [1849] A. L R. F. C. l0le s.o. [1949] 
F. O. R. 258. 
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his ory son Anna partitioned the joint family prope aren hare a (e chwas * 
entitled to a half) in November 1936. ` Anna was then adopted into*a collateral branch 
of the family, leaving his father as the sole male member of his own family. , The 
widow of Shantappa then adopted Tatye, and the question was whether he wad en-o 
titled to divest Dada and/or Anna of part of the joint family property and if so of What 
proportion of it. On principle it would seem that since the adoption pf Tatya was 
by the accepted fiction referable to the date of his adoptive father’s death 192%, Dada 
and Auna were between them only entitled to one-half of the joint family property, 
while Tatya as his father’s representative was entitled to the other. The Bombay 
High Court held that Tatya was not entitled to divest the property or any ofitin the 
hands of Dada and/or Anna, first and second defendants, relying on Balu Sakharam 
v. Lahoo Sambhaji®. The Federal Court held that Balu Sakharam v. Lahoo Sambhaji 
had been overruled by Anant Bhikappa Patil v. Shankar Ramchandra Patil? and that 
“,..the plaintiff must be deemed, by a fiction of Hindu Law, to have been in existence as the 
son of Shantappa at the time of the latter’s death in 192180 a8 to entitle him to a shaye in the 
family properties,’”! ° 
Admittedly Anant Bhikappa Patil v. Shankar Ramchandra Patil was a case where 
there was no disruption of the coparcenary by partition, but the coparcenary pro- 
porty had become vested in a sole surviving coparcener and he had died. No dis 
tinction appsared reasonable to the learned Judges between that situatior and the 
one before them. When it was objected that this rule of divesting of property under 
Anant Bhikappa Patil v. Shankar Ramchandra Patil would lead to uncertainty 
of titles, confusion and perhaps injustice, Patanjali Sastri J. (as he then was) said, 
reading the judgment of the Court", that ‘‘...there would be no question of divesting 
property vested in a stranger to the family.” Perhaps it was on this ground that 
although Tatya succeeded in his ultimate appeal he was awarded only a quarter 
of the family properties since Auna’s adoption into the collateral branch was held 
established, and thus his half of the property was thought to be irrecoverable, and 
Tatya’s rights were permitted to attach only to the remaining half. The solution 
is not entirely convincing, but the application of Anant v. Shankar, subject to the 
proviso in favour of “strangers,” begged a question which has now been answered. 


In Raju v. Lakshmi Ammal? the Madras High Court (Satyanarayana Rao and 
Rajagopalan JJ.) decided that the doctrine of relation back did not operate so as to 
divest the title of persons who inherited the estate of a collateral heir. The principle 
of provisional vesting was held to be confined to lineal succession. By “provisional 
vesting” was meant the effect of the rule in Anant v. Shankar that one who took from 
a sole surviving coparcener by succession took the estate subject to divesting in favour 
of one adopted by a widow of a predeceased coparcener. 


Narasammal had four children, two daughters, Balalakshmi aad Lakshmi, and two 
sons, Venkatabalu and Nagalingam. The two sons separated in 1917, and Venkata- 
balu died in 1923, leaving a widow who herself died in 1924. His property then de- 
volved on Narasammal, his mother, who died in 1942. Nagalingam, his brother, 
who would have been his reversioner at that time had he lived, had died in 1930, and” 
thus the sisters were the next heirs to Venkatabalu’s property in 1942 under the Hindu 
Law of Inheritance (Amendment) Act of 1929. Nagalingam’s widow adopted Srini- 
vasa Chetti in 1945, i.e. three years after the devolution fromthe mother to the colla- 
terals, the sisters. Omitting certain complications which followed, Srinivasa claimed 
to divest the property which the sisters claimed as heiresses, on the ground that his 
adoption related back to 1930, when Nagalingam died. If Anant v. Shankar were 
to be applied as formerly appeared correct to the present writer, Srinivasa would have 


8 [1937] Bom. 508, F.B. mannar O, J. and Rajagopala Ayyangar, J. 
8. 0. [1937] A. I. R. Bom. 279, in Shanmugavadivelu v, Kuppuswamy Piai, 
8. 0. 39 Bom. L. R. 3882, [1954] 2 M. L. J. 220, where the adoptee 
9 (1943) 70 I. A. 232, was attempting to divest stridhan property 
8.0. 46 Bom. L. R. 1. devolving from his deceased adoptive sister 
10 Seep. Pg of the judgment. von her (and his) fathera widow’ than 
11 At om he would certainly Hayo been a nearer 


P- 
12 noba i "M. L. J. 654. “This: case was 


referred to with unqualified approval by Raja- i ; oe 
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the adopted son as defendant appealed to the High Coyfrt on 


that ground. 

The*Madras High Court, however, did not accept Anant Bhikappa Påtil v. 
Bhantber Ramchandra Patil! at its face value. Seemingly conflicting views were ox- 
pressed in the dəcisions of the Judicial Committee and of the Indian High Courts. 
Tho fundamental principle of the law of succession was that an estate once vested 
might not be divested, and that an inheritance might never be in abeyance: Butt 


“In the development of this aspect of the law however it was recognised that a strict obser- 
{xance of such a rule in the case of coparcenary property would be inequitable and unjust, and thero- 
fore it was held that when a deceased coparcener’s widow made an adoption the adopted son could 
take the share'of his adoptive father in the joint family property, whether it was an impartiblo 
estate or partible property, nétwithstanding that the devolution by survivorship of the adoptive 
father’s share would enure to the surviving coparceners of the family. It was thought that the 
rule that an estate once-vested could not be divosted was not violated, as tho vesting in the caso 
of the copercenary property was only provisional and was not absolute. The remaining coparceners 
took the interest of the deooased coparcener by survivorship, but in their hands it was only a 
dofeasible estate,”15 ; 

The principle was formulated with clarity only in the case of Amarendra Mansingh 
veSanatan Singh'®, which was followed in that of .Vijaysingji v. Shivsangji™. 

“The tivo decisions of the highest authority as well as the decision in Pratap Singh’s case, 
in our opinion, not only define the limits on tho power of a widow to make an adoption even though 
the estate was not vested in her but in some other person, who took it by succession, survivorship 
or reverter but also establish on the line theory, if one may use thatexpression, the adopted son 
would get the property belonging to the line in whosoever’s hand it might be at the time of adop- 
tion. The decisions approximate the position of the adopted son as far as possible to that of a 
natural born son in relation to the property of (the) adoptive family, whatever may be the çharaoter 
and nature of the property, that is, whether it is joint property or separate property or whether 
itis partible or impartible property, or even ifit was property which was acquired under a grant 
subject to reverter when the main line became extinct, it does not matter. So far as the continuity 
of the line is concerned, when the adoption is made it operates retrospectively leaving no hiatus.’’ 
Here we have the ratio in a nutshell. The law as it stood before Anant v. Shankar 
was directed to enabling the prolongation of the line (santana) of the adoptive father, 
and eonsistently with that allowed the adopted son to divest any part of the father’s 
property which had vested in anyone else pending the adoption. There was,in sum, 
no question of his being a son of his father for all purposes, The line of the father can 
in fact correspond to a coparcenary if the former coparcenary had become extinct on 
account of the death of the sole surviving coparcenér after the death of the adpotive 
father. It is a principle often referred to in the cases that in ifindu law ‘‘...the male 
line.,.does not become extinct so long as therois a potentialmotherto continuethe line.” 
In Sankaralingam v. Veluchami®, Bajirao v. Ramkrishna™ and Tatya Shantappa v. 
Rainabas* an adoption made by the widow of a deceased coparcener had given rise 
to a reopening of a partition so that the adoptive son might participate therein. (The 
interesting case of Gurupadappa Basappa v. Karishidappa®™ (see below) was not men- 
tioned since, though actually decided before Raju v. Lakshmi Ammal", it was not 
published until afterwards.) In reviving the line, it must be remembered, the 
santana is principally that of the father, and it is as the father’s heir or representative 
that the adoptive son benefits. It is pointed out that if a mother succeeds to the 


13 (1943) 70 I. A. 282, M.L.J. 701 

2 8. 0. 48 Bom. L. R. 1. 18 Pratapsing Shivsing v. Agarsinghji Rai- 
14 See pp. 656-7. singji, (1919) 46 I. A. 97, 8.0. 21 Bom. L. R. 
15 Sri Raghunanda v. Sri Brozo Kishoro, 496. 


(1876) 3 I. A. 154; Bachoo Hurhktsandas v. 19 P. 660. 

Mankors Bat, (1907) 34 I. A. 107, 8.0. 9 Bom. 20 [1943] Mad. 309, F.B. 

L. R. 268, Yadao v. Namdev, (1921) 48 I. A. s. C. [1942] 2 M. L. J. 678. 
513, 8. o. 24 Bom. L. R. 609 and Madana 21 [1941] Nag. 707. 

Mohana v. Purushothama, (1914) 88 Mad. 1105, 22 [1949] 2 M. L. J. 18, 


are cited as authorities. s. o. [1949] A. I. R. F. C. 101, 
16 (1933) 60 I. A. 242, s. o. [1849] F. O. R. 258. 
8. 0. 35 Bom. L. R. 859. 23 (1953) 58 Bom. L. R. 282. 
17 (1935) 8% I. A. 161. 24 [1954] 1 M. L. J. 854. . è 
. `: 8.9. 37 Bom. L. R. 562, s. o. 68 
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estates? her son, who dies without leaving a widow to ¢ontinue thg line, and the Jine 
is contjnued by the mother’s adopting a son to her husband, the adopted sòn would 
not be a preferential heir to his brother’s estate in the presence of the mother, since 
the order is mother-father-brother*, > . @ 


This apparently satisfactory and not altogether illogical position appeared to be 
disturbed by Anant Bhikappa Patilv. Shankar Ramchandra Patil. The Bontbay Figa 
Court in Anant v, Shankar* had held that adoption could not divest the estate (which 
consisted partly of joint family property in the hands ofa solesurviving coparcener and 
partly ofseparate property which had devolved on that person by inheritance) which’ 

ad devolved upon a collateral heir after thesolesurviving coparcener’s death. And 
this view was negatived by the Privy Council. It will be ramembered that the Privy 
Council allowed Anant to divest both sorts of property in the hands of the provisional heir 
(Shankar), namely that which had been in the hands of his adoptive father’s son, 
Keshav, assole surviving coparcener and that which Keshav had inherited from a rela- 
tion. At firstsight it app2ars that this authorises the divesting of property notebeing 
joint family property which had passed from a collateral (i.e. not the adoptive father) 
to another collateral on the basis that the adoptee was by the fiction created as a 
nearer heir as from the time of the adoptive father’s death ; and it was contended thas ` 
Anant’s position and that of Srinivasa Chetti were closely analogous. Could Anant 
v. Shankar be distinguished ? The Madras High Court discovered a method which 
had apparently not occurred to others®’, In fact the property which Keshav had 
inherited from Narayan and which Anant was allowed to take from Shankar was at 
one time part and parcel of the land which passed from Keshav as sole surviving 
coparcener. All this land was watan land and governed by the Bombay Hereditary 
Offices Act ITI of 1874 ; the Bombay Act V of 1886 postponed all females except the 
widow to a male member of the family qualified to inherit in the case of watan land. 
That this was significant is made plain at the very commencement of Sir George 
Rankin’s judgment in Anant Bhikappa Patil v. Shankar Ramchandra Patil. In fact 
the judgment contains the following words (p. 248) : 


“...Koshav’s separate watan property devolves not on his mother who would be his heir at 
the general law but on the nearest male in the line of heirs ; and if the plaintiff's adoption as son 
to Bhikappa puts him in that position, his right to succeed cannot be limited to such watan pro- 
perty as Keshav derived from Bhikappa.” 


From this the Madras High Court made a desperate (and, it is submitted with pro- 
found respect for the sincerity and learning of the Judges, unsuccessful) attempt to 
cancel out the apparent advance made in Anant Bhikappa v. Shankar Ramchandra 
over the position as already established in Amarendra’s case and the rest. We read 
the following in the judgment (pp. 660, 662): 


“In the oase of impartible estates there may be joint family estates or separate estates. In 
the former case if an adoption is made after the property had passed out of the family, on tho 
analogy of the partible joint family property the adopted son, as the coparcenary is revived by 
adoption, gets back the joint family impartible estate. If the impartible estate is separate pro- * 
perty governed by a special rule of succession excluding the females and the property passes out 
of the adoptive family into a collateral branch, when the lino of the adoptive father who owned the 
estato is continued|after the death of the natural son, the property goes back to the adopted son 
as he would be in the line of heirs entitled to take the proporty... In our opinion Anant’s case 
falls into the last category, though the property was not an impartible estate.” 

“Tho gist of this passage” (in Sir George Rankin’s judgment quoted above) ‘‘undoubtedly 
is that both the kinds of proparty wara placed on the sams footing so far as succession was concern- 
ed, and the effect of the adoption was to bring the adopted son into the line of heirs who could dis- 
place the title of Shanker to the estate. It is therefore, in our opinion, no authority for holding 
that in the case of collateral succession, thatis, the right of the adopted son to succeed to an estate 


25 Pattu Achi v. Rajagopala)Pillos, [1941] distinguishing Anant’s case as hopeless, and, 


Mad. 970, s. o. [1041] 2M. L. J. 134. freely admitting its apparent internal inconsis- 
26 [1044] Bom. 116, ` tencies (pp. 764-5), relied upon the explicit 
s. ©. 46 Bom. L. R. 1. saving of Bhubaneshwart’s case therein, though 


27 The Dacca High Court in Joy Kumar the result was unintelligible to the Court. , 
Dutta's case (cit. sup.) gave up the attempt at ° 


a, 
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® which djd not belong to thé adopyive father’s family or line, but to à éollateral, the prahiple in 
Anant’s case would” apply.” P 
Thus? althotigh a more convincing way of reconciling Anant v. Shankar with Bhu- 

*baneswarf Debi v. Nilkomul Lahiri®® was found than that attempted in Dattatraya 
Govind v. Vaman Ramkrishna®, we are faced by an attempt to distinguish Anant v. 
Skanker whith, though ingenious, is certainly bad. For one cannot escape the fact 
that the property, albeit watan property, which Keshav inherited from Narayan did 
not belong to Keshav’s father (and Anant’s adoptive father) Bhikappa, and had not 
‘belonged to Bhikappa’s line for several generations. It was indistinguishable from 
any watan property that might have devolved on Keshav from any agnatic collateral. 
Despite the efforts of theMadras High Court we are left with a strong suspicion that 
any separate property of his adoptive brother would have been divested by Anant 
from Shankar in the Privy Council case, upon the grounds set out by the present writer 
in the former article, and admitted as reasonable by Varadachariar J., whilehe was a 
Judgé of the Madras High Court, in Subramanian Chettiar v. Somasundaram Ohe- 
ttiar®. In the present case the Madras High Court have relied upon their view of 
therule in Anant v. Shankar, upon the rule as stated in the head-note in Bhubaneshwari’s 
dase, upon the fact that all the other Privy Council decisions related to the property 
belonging to the father’s line, and finally upon the manner in which Bhubaneshwart’s 
case was applied in Chundrachoor Deo v. Bibbutibushan Deva*' by Meredith J. of 
the Patna High Court three years before Anant v. Shankar. The Madras High Court 
agree with Meredith J., that one of the principle objects of the law of adoption is to 
supply the deceased adoptive father with spiritual benefits (p. 858) : 

“The fiction of dating back is only for the purpose of continuing the line and conferring spiri- 
tual benefit upon the father and to a lesser extent upon the family ancestors. It is not a fiction 
which it is either necessary or desirable to adopt for all purposes, The son becomes a son for 
all purposes, and as such can inherit the property of collaterals no doubt. But the question of 
what he becomes is distinct from the question of when he becomes it. It is only by fiction 
that the boy can be said to have become a sonat a date prior to his actual adoption. Hav- 
ing dated back by fiction for the purpose of continuing the line and conferring the spiritual bene- 
fit, ghe son takes in return the property which his father was possessed of at the time of his death, 
and if that property has in the meanwhile passed to some one else by inheritance, he will neces- 
sarily divest that person. Ifthe property has in the meanwhile passed to some one who has in 
turn been succeeded by some one elso, that third person will also be divested, [because any one 
who takes the property of the father takes it provisionally and subject to the risk of defeasance 
should adoption take place. The important point is that the son takes this property as the son 
of his father and not because he may also happen to be the collateral heir of the second last 
holder.” 

“The spiritual theory must unquestionably prevail, but what does that doctrine actually 
involve ? It involves that the adopted son dates back as a son to his father. By that limited 
fiction he can satisfy all the spiritual purposes of a son, and so upon the spiritual theory there 

- isno warrant for extending the fiction to make his date baok as the relative of some other person”. 
This is all very reasonable, though it means taking the fictionasa “limited fiction”. 
In 1943, however, after Anant v. Shankar,®* this reasoning was impliedly overruled, 
In Raju v. Lakshmi Ammal the Madras High Court have incorrectly distinguished 
Anant v. Shankar, and their reasoning would lay their decision open to be overruled 
in its turn, but for the fact that the decision itself is confirmed by the Supreme Court 
case, to which we shall return, It will be no surprise to Bombay readers that the 
Madras High Court referred to Jivaji Annaji v. Hanmant Ramchandra® and Dattatraya 
Govind v. Vaman Ramkrishna™ appreciatively. 


28 (1885) 12 I. A. 187. 30 [1937] 1 M. L. J. 60, 69-70. 
29 (1949) 52 Bom. L. R. 283 ; and see 81 (1944) 28 Pat. 763. 

the comments of the Supreme Court in Krt- 82 (1943) 70 I. A. 232, 

shnarao Kango v. Narayan Devji Kango, 8. 0. 46 Bom. 


L. RB. 1. 
[1954] 1M. L. J. 680, s.o. on Jivaji Annajs v. 33 (1949) 52 Bom. L. R. 527, ¥.B. 
Hanmant Ramchandra, (1949) 62 Bom.L.R. 527, 34 (1949) 52 Bom. L. R. 2 
eB O [1950] Bom. 510, F.B. 
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a eee Maruti Phalke v. Anandrao Maruti PhAlke®5, also fecided befére Baju 
v. Lakshmi Ammal but published afterwards, Dixit J. of the Bombay High, Court 
had occasion to reconsider the effeots of the twin and discordant decisions in°Anant 
v. Shankar and Bhubaneshwari’s case. One Hari died in 1918 leaving, & appears? 
as his sole heir the widow of one Maruti?*, who could have claimed if he had lived 
as a gotraja sapinda, being Hari’s father’s father’s father’s brother’s stn’ses@n’s gon. 
Apparently in ignorance of their title to the property in question, Maruti’s widow’ 
allowed it to be taken by the revenue authorities and given by them to one M. B. 
father of Anandrao (defendant), who was still more remotely (though agnatically) 
connected with Hari’s family. In 1946 Haribai, the widow of Maruti, adopted one 
Ganpati, who proceeded to sue Anandrao for the property which had belonged to 
Hari. It was proved that Haribai had in fact succeeded as widow of a gotraja sapinda 
in her own right and Anandrao’s claim to adverse possession failed. The District 
Judge was however of the opinion that Haribai had not the power to interpose an 
adopted son as a reversioner, so as to defeat the rights of presumptive reversioners,®7 


It was suggested that as the property had vested in Anandrao’s father it could 
not be divested by the adoption made by Haribai; this was obviously not tenable 
if Haribai had succeeded as widow of Maruti since the “vesting” was null and voig. 
Again it was suggested that an adoption made in 1946 could not alter the devolution 
of property upon a death that had taken place in 1918. The last point was quickly 
disposed of under Bai Faiba v. Jorubha Gajubha®*, where it was held that a widow 
of a gotraja sapinda whose husband was a member of a joint family might adopt after 
the death of the sole surviving coparcener with the effect of divesting the property 
in tho hands of one taking from the sole surviving coparcener by inheritance. This 
_ was inevitable after Anant v. Shankar (namely that part of the decision which is 
beyond question), and though the instant case did not concern coparcenary property 
the fact that Bat Faiba v. Jorubha Gajubha held bad law the cases upon which the 
District Judge had relied was sufficient to dispose of the point. But Jivaji Annaji 
v. Hanmant Ramchandra? appeared to stand in the plaintiff-appellant’s way. Dixit, 
J., was able to distinguish it upon the ground that Anandrao, or his father, was not 

-& collateral, and even if he had been he was not an heir prior to Haribai herself, 

. Thus although the rule in Jivaji’s case (based upon Bhubaneshwari’s case) declared 
that, “an adoption made after the death of a collateral does not enable the adopted 
son to come in as an heir to the collateral,” nevertheless Ganpati had a good claim. 

` because he was divesting only the estate vested in his own adoptive mother. ` Dixit, 
J., accepted” the interesting and somewhat curious decision of the District Judge 
that although Anandrao might plead adverse possession against Haribai he could 
not plead it successfully against her adopted son, since his claim originated not when 
the adoptive father Maruti died (which was unknown) but at his adoption in 1946, 
and continued, (p..820) : 

“The law of ‘adoption has undergone such a complete change that it is not safe to express 
any opinion emphatically. But it is clear that the principle is that where the property has vested 
in a collateral on the death of the last male holder and an adoption is made thereafter, then in such 

. & case the adoption has not the effeot of divesting the property already vested in the collateral 
or an heir of the collateral. In this case it is not suggested that the property had been vested 
legally in a collateral.” 

_ The effect, therefore, was that Ganpati as a gotraja sapinda of his collateral Hari 
divested the estate which had vested in Hari’s collateral Uaribai, because he as a 

gotraja sapinda, though claiming only in 1946, was an heir in the succession which 

. opened in 1918 fictionally prior to his adoptive mother, who could claim only as a 

` gotraja sapinda’s widow, and thus a remoter heir. But the divesting by an adoptive 
son of the estate held by his mothér is such a familiar phenomenon in India, where 


35 (1953) 56 Bom. L. R. 317. 89 (1949) 52 Bom. L. R. 527, F.B. 

36 Jt is uncertain when exactly Maruti 40 At p. 320. He clearly had some mis- 
died, but it was found as a fact that his widow givings but the point was not contested before 
succeeded to Hari, therefore by implication he If the adoption related beck to the death 
cannot @ survived Hari. of 8 Maruti it would seem that adverse posses- 

37 P. 318. sion against Ganpati also would promo facie 
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in nine'sases out offten he divetts property which she took from his father that'thih open 
conflict with Jivaji Annaji v. Hanmant Ramchandra might have passed without 
being noticed. Intent upon securing that the property was taken from the hands 
*of Amandfao, Dixit J. gave it to Ganpati not as reversioner after the death of Haribai 
but as prior heir to Hari displacing his adoptive:mother, who took by‘a title effective 
iw.1918 but fnferior in point of priority once it is admitted that the fiction makes 
an adopted child a child of his father for all purposes as from the date of the adoptive 
father’s death. Thus Ganpati Maruti Phalke v. Anandrao Maruti Phalke*! is in 
‘conflict with ‘Raju v. Lakshmi Ammal® and this would be a matter of importance 
had not the whole question been settled by the Supreme Court case, to which we 
now come, and which, if is submitted, overrules Ganpatt’s case. 


Shrinivas Krishnarao Kango v. Narayan Devjt Kango® went to the Supreme 
Court on appeal from the High Court at Bombay, which reversed in 1949, following 
the deeision in Jivaji Annajt v. Hanmant Ramchandra, the decision of the trial 
Courts which had allowed the claim of the plaintiff, Shrinivas, on the ground that 
the matter was directly covered by Anant v. Shankar. The problem was ae follows:— 
A joint family consisted of two brothers, Siddopant and Krishnarao. The latter 
died in 1897 ; the former died two years later leaving a son who died in 1901, whose 
adoptedsson Devji died in 1935 leaving a widow and three sons, the eldest of whom 
was the defendant-respondent Narayan. In 1903 one Svamirao, the brother of 
the father of Siddopant and Krishnarao died and his properties (known as “Schedule 
C” properties) devolved on Devji, who was then his nearest heir. In 1044, forty- 
seven years after the death of Krishnarao, the latter’s widow adopted Shrinivas to 
her deceased husband, and he immediately sued the sons of Devji for one-half of 
the family properties. As regards those properties which were coparcenary pro- 
perties his right was undoubted, upon the authority of the cases ending with Tatya 
Shantappa v. Ratnabai“. But what of the properties inherited by Devji from 
Svamirao? At first sight this case strongly resembles that of Anant v. Shankar 
except that the complication of the property in that case having been watan property 
is missing. By reason of the fiction Shrinivas must be held to be alive in 1897, and 
therefore he would not merely share with Devji, but would exclude him entirely, 
as-e brother’s son’s son' must exclude a brother’s son’s son’sson, Jivaji Annajt’s 
case stood in the way of this and the view adopted by the Bombay High Court 
might have been foreseen. Venkatarama Ayyar J. reading the judgment of the 
Supreme Court said (p. 686) : f 

“The contention of the appellant based on the decision of the Privy Council in Anant v. 
Shankar is that on adoption the adopted son acquires all the rights of an aurasa son, that these 
rights relate baok to the date of the death of the adoptive father, and that in consequence his right 
to share in the joint family properties and to inherit from the collaterals should both be worked out 
as from that date. The contention of the respondents based on Jivaji Annaji v, Hanmant 
Ramchandra is that the doctrine of relation back does not extend to properties which are inherited 
from a collateral. The question thus raised is one of considerable importance, and involves a 
decision, as to the correctness of the law as laid down in Anant v. Shankar.” 


The Supreme Court then proceeded to declare that so much of the decision of Anant 
v. Shankar as related to the divesting of property which had passed, pending the 
adoption, from a collateral to his nearést heir, was unsound. The Supreme Court 
was not bound by the decision as were the High Courts, and thus no attempt was 
made to strain facts or law in order to make a distinction, as the Bombay and 
Madras High Courts had been obliged to do. Thus the decision in Anant v. 
Shankar has been shorn of much of its importance and the case assumes innocuous 
proportions, like the mountains after Indra had cut off their wings.. Just what it is 
now authority for remains to be detected from’ what the Supreme Court’s judgment 
suggests, and therefore it is necessary to watch the steps by which the decision was 
reached. No one will mourn the virtual death of Anant v. Shankar, least of all 


41 (1953) 56 Bom. L. R. 317. 44 [1949] 2M. L. J. 18, 
42 [1954] M. L. J. 664. ; s. 0. [1949] A. I. R. F. C. 101, 
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those Lone Honourable members of the Board who mide no sécéipé of the fatt that 
their cencurrence in the judgment was reluctant. 7 


Until Anant v. Shankar, the judgment proceeds**, there was no question of the 
doctrine of relation back applying to property inherited from collaterals. It *was 
then that the law went astray (pp. 637-38): 


» 

“Thus far, the scope of the principle of relation back is clear. It applies only when the oléim 
made by the adopted son relates to the estate of his adoptive father. This estate may be definite 
and ascertained as when he is the sole and absolute owner of the properties, or it may be fluctuat- | 
ing as when he is a member of a joint Hindu family, in which the interest of the coparceners is 
liable to increase by death or deorease by birth. In eithor case, it is the interest of the adoptive 
father which the adopted son is declared entitled to take as on the date of his death. The point 
for determination now is whether this doctrine of relation back can be applied when the claim made 
by the adopted son relates not to the estate of his adoptive father but of a collateral. . The theory 
on which this doctrine is based is that there should be no hiatus in the continuity of thg line of 
the adoptive father. That by its very nature, oan apply only to him and not to his collatgrals.” 


Bhubaneshwari’s case was sound, despite the reference to the fact that the adopted 
child ‘was not born at the time when the succession opened‘; in Pratapsingh Shiv- 
singh v. Agarsinghjt Raisingji® there had been no relation back since the questiom 
was on reverter under the terms of a grant ; in neither Amarendra’s caset? nos Vijaya- 
singjs’s case®° was there any question of collateral succession. In Anant v. Shankar 
the words of the judgment show unambiguously that the constitution of a prior 
heir by adoption was conceived as a ground for divesting the separate property of a 
collateral which had passed by succession prior to the adoption®. This cannot 
be reconciled on principle with Bhubaneswari Debi v. Nilkomul Lahiri®?, and the 
decision not to distinguish between separate and joint family properties in a col- 
lateral succession was wrong and unjustified on the then available authorities. 
Anant v. Shankar— 

“wont far beyond what had been previously understood to be the law. It is not in conso- 

nance with the principle well-established in Indian jurisprudence that an inheritance could not 
be in abeyance, and that the relation back of the right of an adopted son is only quoad the estate of 
the adoptive father.” 
Moreover, the law as laid down in that case led to results which were highly*in- 
convenient. Binding alienations will prevent the adoptee from divesting the 
alienees when they are made by the widow-adopter, but no such protection is avail- 
able for the heir by a collateral succession—his alienations would not, under Anant 
v. Shanker, bind the adopted son, and the heir would be in a far worse position than 
the alienee from one, like a widow, who took under s notoriously limited title. The 
Supreme Court quite naturally add (p. 642): 

“We must hesitate to subsoribe to a view of the law which leads to consequences so incon- 
venient. The claim of the appellant to divest a vested estate rests on a legal fiction, and legal 
fictions should not be extended so as to lead to unjust results.” 

As a result, the adopted son can still claim to share in joint family property, or 
indeed to take the whole of it, if it has come into the hands of his father’s coparceners 
or the heir of the sole surviving coparcener. As for his father’s separate property 
that will normally be in the hands of the adoptive mother and he will divest her of 
it. But, assuming that, by the operation of custom, where the Hindu Women’s 
Rights to Property Act, 1937, does not apply or in respect of property to which it 
does not apply, the adoptive mother has not succeeded, then the adoptive son can 
divest the heir of that separate property. The same will of course be the case where 
by custom, the Act not applying, the widow is entitled to inherit for an absolute 
estate in the absence of male issue. But where the father would have been an 
heir had he lived, and the adoptive son can claim only through that father it seems 


@ 


46 P. 838. 8, 0. 35 Bom. L. R. 859. 
47 Cf. (1953) 55 Bom. L. R. 7, and Raju 50 (1935) 62 I. A. 161, s. o. 37 Bom. L. R. 
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48 (1918) 46 I. A. 97, 51 See the quotation on p. 840. 
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* that now he is departed froz claiming the property. In short, his sonshipfexists 
for the purposes of succession in his father’s line, and not for any other p s of 
succession whatever. : 


è Tu thedight of the law as so satisfactorily established it is useful to examine the 
decision in Gurupadappa Basappa v. Karishiddappa® given by the Bombay High 
Court {Bavdekar and Vyas, JJ.) about six months prior to Krishnarao Kango v. 
Narayan Devji Kango. Five brothers were joint; one of them, Shivabasappa, 
died in 1918, and the remaining four shortly afterwards partitioned the joint family 
‘property between them. Hach died leaving one son, and these made various alie- 
nations from their shares which would not have been alienations binding on the 
joint family property had they remained joint, nor were they of such a character 
that they would have b8en binding on them, though separate, by reason of their 
previous jointness, such as would have been the case had they been for the payment 
of prepartition debts of the father. In other words the alienations were solely 
attributable to the individual brothers’ sons. In 1945, twenty-seven years after 
the Partition, the widow of Shivbasappa adopted Karishiddappa, who sued his 
adoptive cousins for partition and possession of a one-fifth share of not only the 
property which had belonged to the joint family of which his adoptive father was 

member but also all accretions thereto made by the defendants. The decision 
of the High Court was that the plaintiff was entitled to a one-fifth share in the family 
property as it existed at the time of the partition, that at this reopening of the 
partition the property alienated by the defendants should be allotted to the shares 
of the defendants, and, as if that were not enough, that the plafhtiff was also en- 
titled to a one-fifth share in any subsequent acquisitions made by the defendants 
after the ition twenty-seven years previously. The inconvenience of this latter 
part of the decision is no less appalling than that adverted to in Venkatiah v. 
Kalyanammal® or in Krishnarao Kangov. Narayan Devjt Kango; the matter is seen in 
an even worse light when it is recalled that widows make these adoptions almost in- 
variably in order to spite their husband’s relations with whom they have temporarily 
fallen out. How far, then, is Gurupadappa Basappa v. Karishiddappa Shivabasappa 
affected by the decision in Shrinivas Krishnarao v. Narayan, if at all ? 


Zhe ratio in respect of the subsequent acquisitions in Gurupadappa’s case appears 
to be as follows :—The adoption relates back to the date of the adoptive father’s 
death and therefore the plaintiff must be considered as existing at the time of the 
partition and thus entitled to be paid his one-fifth share of the family properties. 
Alienations not binding on those properties as family properties are therefore not 
binding on him, and his valid claim is free of them—they can however be debited 
to the shares of the actual alienors. This is proper because there is no protection 
for the alienee from an absolute owner such as a separated coparcener. 


The adopted son in suing for the reopening of a partition which took place between 
his unoles is entitled to be compared with a posthumous son who can take advantage 
of the text of Yajnavalkya (11,122) which says that “His allotment must absolutely 
be made out of the visible estate corrected for income and expenditure.’”5* The 
latter expression means “corrected in respect of acquisitions made for example by 
following the profession of agriculture and in respect of expenses such as the father’s 
debts and the maintenance of those whose maintenance is a liability of the whole 
family.” The Madras High Court took the view that in the case of a posthumous 
son where there were acquisitions made subsequently with the aid of property which 

53 (1953) 56 Bom. L. R. 252. problom, make the case of doutful authority 


of Joy Kumar Dutta v. Sitanath Datta, [1951] even in P: . To make matters worse the 
P. L. R. 1 Dacca 728, would have been a use- whole question might have been disposed of 
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fal authority nullifying Anant v. Shankar and 
might have been considered binding in Pakis- 
tan, but the internal inconsistencies of the 
judgments, e.g., affirming the similarity of the 
adoptee and the aurasa (p. 757) and yet ap- 
proving Qolap Sarkar Sastri’s 
eccentric vigw that the adoptees only inherits 
from his adoprive father (p. 760), and other- 
wise canfusing a sufficiently confused legal 


upon a narrow point: the property in dispute 
(which was taken by the father under a will) 
was remaindered to A and B if the life tenant 
died ‘childless’. Could the word “child” 
include an “adoptee” ? It seems, with respect, 
rather hasty to assume that it did. 
54 [1964] 1 M. L. J. 630. 
55 [1953] A. I. R. Mysore 9% F.B., at 94. 
56 Quoted at p. 255, 
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was thmerly joint family property, the son born after so Hoe is entitled flot 
only tq the estate as it was at the time when the partition took place but to 
those acquisitions also. The position of the posthumous son is undoubted*. can 
the adopted son be placed in the same position? He can, the Bombay Migh Court ° 
declares, because the doctrine of relation back comes to his aid. This doctrine 
makes the property with the aid of which the acquisitions were madêg jointefamily 
property so far as concerns the adopted son. The learned Judges said (p. 257) : 


“in our view thore is no reason whatsoever why in such a case the doctrine of relation baek, 
should not be givon full effect. It is true that the acquisitions were made by the divided co- 
paroener with the aid of property which was his own at the time when they were made ; but it 
would not be his property gua the adopted son if full effect is given ip the doctrine of relationship 
back.. .Formerly greater caution was exercised in giving full effect to the principle of relationship 
back. Bubhaneshwari’s case and the case to which their Lordships of the Privy Council referred 
in Krishnamurthi Ayyar v. Krishnamurthi Ayyar® are illustrations of this tendency. There has 
been an undoubted change, however, in the matter after Amarendra’s oase and the case of Anant 
v. Shankar. Too much importance must not, therefore, in our view, be attached to those two 
exceptions.” * $ $ : 


It is pertinent to ask, first of all, whether the text of Yajnavalkya which is relied 
upon actually authorises this decision regarding the subsequent acquisitions. For 
it if does, then the remarks obiter in Shrinivas. Krishnarao v. Narayan cannot be held 
to affect the correctness of Gurupadappa Basappa v. Karishiddappa Shivabasappa 
in this respect. Wnfortunately it is quite clear that Yajnavalkya II 122 (commented 
upon in Mitakshara I vi 8-9) is concerned with the situation in which a child con- 
ceived before the partition, but born afterwards, claims a share in the joint family 
estate from his brothers who have too precipitately partitioned it. That this is 
so is perfectly evident from the text itself, The posthumous child has a right by 
birth (or rather conception) in the ancestral properties and their accretions, and when 
his share is decreed it is only equitable that he should bear his share of the expenses 
binding on the whole family and enjoy his proportion of the profits which have been 
made by the divided brothers out of their shares of the common property. No 
more than nine months’ interval between the partition and the arising of the cause 
of action was envisaged by the learned jurist or his equally learned commentator, 
nor was a greater interval normally possible. ‘And yet we are told that the Madras 
High Court has allowed “a son born after partition” to participate in subsequent 
earnings, apparently without qualification, ‘The reference is not given in the 
judgment, but it is obviously to Chergama Nayadu v. MunisamiNayudu®, which 
upon examination (as pointed out long ago by Gupte®) is a case where a son con- 
ceived before partition had failed to receive his share at the partition because his 
mother’s pregnancy was not manifest. Had this not been the case Chenganna v. 
Munisami would be bad law under the direct terms of Yajnavalkya’s, Manu’s and 
Brihaspati’s texts as expounded in Mitakshara I-vi16. Thus there can be no doubt 
but that the only son entitled to claim a share in subsequent acquisitions is the gen- 
uine posthumous son, and not also the dattaka. But can the doctrine of relation 
back take the place of an express text? In so far as is admitted by the Supreme 
Court in Shrinivas Krishnarao v. Narayan and no further. If we return to that 
case we find that the judgment authorises relation back for the sole purpose of 
enabling the adopted son to take his adoptive father’s estate; whether it be his 
separate property or his interest in joint family property. . Now the interest of the 
father in Gurupadappe’s case corresponded at the time of his death to a pre- 
sumptive one-fifth of the then total estate. By the doctrine of relation back 
Guupadappa became entitled to that presumptive one-fifth at the time when his 
father died, and so long as the family remained joint he represented his father’s 
branch, so that had any of the other branches died out he would have benefited by 


57 (1927) 54 I. A. 248, (1945] Mad. 297, 8.0. [1945] A.I.R. Mad. 28. See 
s. 0. 29 Bom. L. R. 969. ‘the doubts as to the correctness of that deoi- 
58 (1896) 20 Mad. 75. A original develop- sion raised by Gupte, Hindu Lap in British 
ment of Hindu law out of this caso is to bo seen India, 2nd edn., pp. 270-1. : 
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JOURNAL. 83 


e 
voni |, 
e e be . 
butvivorship so asto take ates partition a proportionately larger share. In fact the 
partition took place almost immediately after the death of his adoptive father and 
thugethe potential share crystallised and could not alter in proportion. to the 


è oxapt preperty to which it attached, it is perfectly true that the capital remained 


joint family property qua Gurupadappa’s claim, but since, as Bavdekar J. himself 
admitteq®, she divided cousins when they alienated the property were fully entitled 
to do what they pleased with it—their title to their shares being a good one when 
they took them—it follows that as regards the subsequent history of the shares 


. taken at the partition the doctrine of relation back cannot turn the entire discover- 


able fund into joint family property for the plaintiff’s purposes. Gurupadappa is 
entitled to take his father’s presumptive share, namely one-fifth, in the property 
discovered in the hands*of his cousins, less (i) the alienations made by them so as 
not to bind Gurupadappa, which will be debited to the respective alienors’ shares ; 
and (ii) the accretions which on balance are found to have occurred to the original 
former joint family capital, to which Gurupadappa’s father’s line can have no shadow 
of atlaim. It may be objected that at that rate Gurupadappa’s cousins are taking 
the profits of one-fifth of the property to which they had no right; but the answer 
to this falls into two parts : firstly, there is no authority which says that a collateral 
*is entitled to the profits made by their own labour or investment by his cousins out 
of propérty which was theirs without question until the revival of his father’s line ; 
and, secondly, their title being good until the adoption took place was a voidable, 
not & void, title. They are accordingly entitled to resist his claim for mesne profits ; 
a claim in any event based upon a logical application of the bare doctrine of relation 
back, which has been considerably curtailed by the pronouncement of the Supreme 
Court in Shrinivas’s case. It may be objected still further that if Gurupadappa 
is not entitled to the profits he should not be called upon to suffer any losses, and 
that at that rate he should be entitled to one-fifth of the capital as it stood in 1918, 
despite the fact that practically all the original property might have been lost in the 
meanwhile. This argument ignores the point that even the favoured posthumous 
son is only entitled to share in the “visible” fundë! and cannot call the brothers to 
account personally for losses, while the essence of the adopted son’s claim is to in- 
herit the interest that his father would be able to realise were he himself the claimant 
atP tho time when the partition suit is instituted, or alternatively, the adopted son 


- being fictionally in existence from the time of his father’s death as a kind of sleeping 


partner in the joint family’s affairs he must suffer proportionately the loss which 
the other members suffer, whether in their joint or their fictionally joint capacity. 
In conclusion one may reiterate what the Supreme Court has said, namely that 
legal fictions should not be extended so as to lead to unjust results, 

This discussion of the fate of Anant v. Shankar would not be complete without a 
brief mention of the interesting case in the Mysore High Court of Venkatiah v. 
Kalyanamma®. This decision is now almost certainly bad law, though the decision 
of a “Fuller Bench”, because, according to the decision of a Full Bench of the 
Mysore High Court itself in Thimmegowda v. Dyavammda®, the law declared by the 
Supreme Court is binding on all High Courts. : 

The special interest of Venkatiah v. Kalyanamma is that the fuller bench of the 
Mysore High Court have denied that adoption relates back even for the purpose of 
enabling the adopted son to inherit all his father’s property! Furthermore a bench 
of five Hindu Judges has at last had the courage seriously to doubt that Hindu 


60 Atp. 256. 
61 “drisyad” the Mitakshara commentary 
is not very explicit. It paraphrases, ‘from 


where the son born afterpartition cannot depend 
on his father’s share, there being none, then he 
must take anequal share with his brothers in 


the property actually taken by the brothers”. 
Z Salabani is more helpful, savisa, vibhagakala-- 
pratam ayavyayavisodhitam yavad upalabhyats 
(“so much as may be available”) tato va dhanat 
svamsam labhats (Dipakalika, p. 55 of G: 
edn. Sulapani’s explanation is derived fro - 
shmidhara, whose words (Kalpataru, Vyavaha- 
epoarenns! p.798) are even more plain. Aparar- 
ka took the aloka inaslightly different sense. 
Visvarwpa, the oldest commentator, says, that 


their property subject to the latter’s adjustmont 
in the following ways, namely, the addition of all 
their self-acquisitions (with the aid of the an- 
cestral nucleus) and the subtraction of ali 
their expenses out of the total. The figure 
arrived at will then be a practical one based on 
the actual state of the property at the time of 
the vibhaktaje’s claim 

62 [1953] A. I. R. Mysore 92 F. B. 
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law adoptions are founded on the need to provide fpr the spirjtual needs of whe ° 
adopti¥e fathers. In the ultimate analysis they are extjuostiohahly right, The 
theory bf spiritual benefit has served the turn of developing the datiaka above pther 
secondary (pratinidhi) sons. In a joint family subject to the Mysore Hindu Law, 
Women’s Rights Act of 1930, according to which partition between a sole surviting 
coparcener and his cousin’s widows is possible, one Dasappa separated from his 
cousin’s widows, and one of these widows subsequently adopted a son to her*ddteaseth 
husband, This adoptee then claimed to be a coparcener with Dasappa, entitled 
to a half share in the balance of the erstwhile joint family estate. In Sankaramma 
v. Krishna Rao“ the Mysore High Court had held that adoption does not relate’ 
back to the death of the adoptive father. In the Full Bench decision in Chikkavva 
v. Chikkappa® the former decision was overruled, and it was held on the contrary 
that an adoption divests estates vested in the heir of the sole surviving coparcener. 
In other words Chikkavva v. Chikkappa followed by choice the rule in Anant v. 
Shankar which was not binding on the Mysore High Court by reason of Mysore’s 
being a Princely State. ° 

The fuller bench in Venkatiah v. Kalyanamma demolished Chikkavva v. Chik- 
kappa, and Anant v. Shankar with it, by the following reasoning :— 

1. Itis shocking that perhaps 72 years after the death of her husband a widow should be” 
able to nullify a whole series of titles, through reliance upon which a desert might have become a 
garden. 

2. In Chikkavva v. Ohthhappa the Judges thought that in the earlier case the Court had fail- 
ed to realise that the Hindu Law required gotra, réktha and pinda to go together to the adoptee. 
In fact the words gotrarikthanugah pindo mean that whoever takes the family name and property 
by inheritance or adoption must offer the pinda. The three are by no means indissolubly associat- 
ed. 

3. Evenif by adoption gotra, riktha and pinda meet together that is no proof that all three 
are effected from the date of the adoptive father’s death. If pinda and réktha are indissolubly 
associated it works against the claimant, since he oan claim only from the time he becomes entitled 
to offer the pinda, i.e. that of his adoption. 

4. The words used in the adoption ceremony itself** indicate that the rights and duties 
arise only from the moment of the adoption. 

5. The aurasa and dattaka sons are dissimilar in a great variety of respects. : 

6. Balu Sakharam v. Lahoo Sambhaji’? is correctly decided : only property vested in the 
adopting widow can be divested by an adoption. 

7, Continuity if the line is possible without retrospective effect, and therefore the basis of 
Anant v. Shankar is wrong. 

8. Continuity of the line is achieved as long as there is a widow surviving who oan adopt. 
The widow is the surviving half of her deceased husband. “Itis therefore clear that the notion that 
an adoption by a widow must be deemed to have come into existence just before the death of her 
husband is wrong.” 

9. The extension of the widow’s pregnancy by a fiction to a period of nearly three quarters 
of a century is based neither on Hindu law nor on justice or equity. 

10. Finally if a coparcenary has come to an end by a partition an adoption by a coparcener’ 
widow cannot revive it so as to divest estates vested decades before the adoption. á 

So important a decision by suoh a learned bench deserves a fuller scrutiny than 
the available space would permit. The arguments are all open to controversy, not 
least of all those drawn from the ardhasarira theory or the ritual of taking a boy 
in adoption, but it would be superfluous in view of the fact stated above that the 
Supreme Court decision must be held binding also in Mysore, which decision has 
its positive as well as its negative aspect. It may be suggested in passing, however, 
that the view accepted in the former British India that adoptions lawfully related 


64 (1938) 43 Mysore H. C. R, 438. on the recurrence of the word vardhamana, 
65 (1948) 54 Mysore H. O. R. 12. “immediate ; hence-forward”, in both the 
66 The words quoted (somewhat incor- giver’s and the taker’s formulae. 
rectly in the report) are taken from the Vyava- 67 [1937] Bom. 608, 
hara-mayukha, pp. 120 and 121 of Kane’s 8. 0. 39 Bom. L. R. 38%, ¥. B. 
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back for such purposes is fully supported by the rule in force in pre-Britishy Maha- 
rashtra that adoptions must be sanctioned by the Sirkar,® and the similargrule in 
force*to this day in Hyderabad State”, together with the rule introduced in French 
* India limfting the time within which a widow might adopt and the authentic means 
by which alone she might do it”, all of which point unmistakably to the popular 
belief ¢hat adoptions suddenly and perhaps disastrously affect the devolution of 
family property, upsetting the expectations of near and remote relations and even 
the Government itself. 
. J. D. M. DERRETT, PH.D, 


. GLEANINGS. 


Moron Can: Breacn or CONTRACT 


In, the years shortly after the war, when new motor cars were in short supply, 
some members of the public adopted the technique of placing orders for cars with 
different dealers and cancelling them when, for some reason or other, they were no 
gonger minded to accept delivery. What may have been a habit that could be in- 
dulged ip with impunity in the days of a sellers’ market may have very different con- 
sequences at a time when new cars are immediately available. It is curious that 
prior to the decision of Upjohn J., in W. L. Thompson, Lid. v. R. Robinson (Gun- 
makers), Lid., given on December 14, 1954, there has been no direct authority in this 
country on the question as to the true measure of damages when the buyer of a car 
refuses to complete his bargain. In the present case, when the defendants repudiated 
the transaction, i.e. the purchase of a motor car for which they had placed a firm 
order, the plaintiffs, a firm of car dealers, returned the car to their suppliers who did 
not seek compensation and eventually sold the car to another customer. In these 
circumstances the defendants contended that the dealers were merely entitled to 
nominal damages on the ground that, by virtue of s. 50(3) of the Sale of Goods Act, 
1893, the dealers were in any event under a duty to resell the car to the next customer 
who came along, and since there was an “available market” for the car in question, 
ang in that available market the price for the car was the list price fixed by the manu- 
facturers, the plaintiffs could only claim as damages the difference between the resale 
pe and the price the defendants had agreed to pay and that difference was nil. 

rejecting this argument, the learned Judge observed that, in accordance with well 
settled general principles, the party who had proved a breach of bargain to supply 
what he contracted to get was to be placed, as far as money could do it, in as good a 
position as if the contract had been performed. The dealers’ loss in this case was the 
loss of their bargain ; as a result of the defendants’ breach of contract, the dealers sold, 
one car less than they would otherwise have done. They had therefore clearly lost 
their profit or commission on one sale and in these circumstances s. 50(3) of the Sale 
of Goods, Act, 1893, afforded no defence. In so holding, Upjohn J., applied the princi. 
ple established in Re Vic Mill, Lid. ([1913] 1 Ch. 465), a case dealing with the supply 
of machines made to the specification of the buyer, which had been followed pre. 
viously by the Supreme Court of South Australia in Cameron v. Campbell & Wor- 
thington, Lid. ([1930] 8. A. S. R. 402) in circumstances identical with those of the 
present case.—L. J. 


Tas Corpus DELICTI. 


“I WOULD never convict any person of murder or manslaughter”, wrote Sir Mat- 
thew Hale in his Pleas of the Crown, “unless the fact were proved to be done, or at 
least the body found dead”. That was written at the end of the seventeenth century, 
and from that passage has grown an opinion that there will not be a conviction for 
murder unless the body or substantial trace of it is found. The prosecution must 
prove, it is said, a corpus delicts, that is to say, that the crime has been committed by 


69 VY. T. Gune, The Judicial System of the 71 The famous Arrete dus 29 d’cembre 
Marathas (1953), pp. 70-1. 1855, for the, text of which seo Laude, Reoust]; 
e , 10 Shankeramma v. Government of Hydera- de legislation, Paris, 1869, p. %5. ` “> 
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the crinje is the accused. It has been held in New Zealand that murder can be proved 
although the body of the murdered man was never found and although the aceysed 
has not confessed (R. v. Horry [1952] N. Z. L. R. 111). Now the Court of@rimjnal ə 
Appeal in England have reached a like conclusion in R. v. Onufrejezyk ([1955] 1 All 
E. R. 247). In that case the Lord Chief Justice drew attention to the faet that ther 
was no reported case in English law where a man had been convicted of murder ań 
there was no trace of a body at all. Possibly there was a minute trace in R. v. 
Onufrejczyk, for some minute blood stains were found. Whether that is so or not, . 
the substance of the decision was that proof that a man was killed could be given for 
the purposes of a murder charge by circumstantial evidence and without production 
ofthe body. Maule J., once said of the alleged rule requiring production of the body, 
that it was a rule of caution and prudence, but not an absoute rule of evidence. In 
such cases as these it is just that there should be caution in reaching conclusions, and 
the test laid down in the case under review by Oliver J., in his summing-up, of 
which the Court of Criminal Appeal expressed approval, was whether the jury «vere 
satisfied that on the facts as proved no rational hypothesis was left open to them except 
that the man had died by violence—ZL. J. 


Tre CASE or THE BEARDED GENTLEMAN. ; 


Tue decision of Mr. Justice Streatfield in Hamshere v. Bower and Another (cf. 
The Times, February, 10, p. 7) may not find its way into the law reports, but the case 
is worth recording since it illustrates the risks that men are apt to incur if they in- 
dulge in what the learned Judge described as a “bushy, luxuriant growth of hair 
all round the face”, not, alas, neatly trimmed into a point. Imagine then the wearer 
of such a beard, dressed, we are 'told, in a rather dirty mackintosh and corduroy 
trousers, and carrying a haversack, rapidly disappearing down a side street, not in 
Chelsea, but in the primmer air of Kensington, in the early hours of a Sunday morn- 
ing ; and an alert young constable, whose sense of decorum and sartorial tastes may 
well have been at variance with those of the wearer of the beard and the mackin- 
tosh : it is a situation which was bound to lead to a dramitic climax. In due course 
the gentleman with the beard was halted in his steps, was asked for his name and 
address, where he was going, and what he had in his haversack. Evidently the 
questions were answered satisfactorily and any suspicions which the eager young 
officer may have harboured were thus allayed, and after due apologies, progress was 
again resumed. The matter did not end there, however, for the bearded gentleman 
resented the intrusion on his rights as a citizen, and brought an action for £ 5,000 
damages against the Commissioner of the Metropolitan Police and the constable 
concerned. The defence relied on s. 66 of the Metropolitan Police Act 1839 which - 
entitled the police to “stop, search and detain any person who may be reasonably 
suspected of having or conveying in any manner anything stolen or unlawfully 
obtained”, and the learned Judge found that, on the facts, the police officer had been 
acting within his rights. In Stores and Stores v. Graham ((1949) 99 L. J. 108) there 
was a detention in similar circumstances, but it was unduly prolonged and so damages 
were awarded. Here the action was dismissed, but the case is memorable not the 
least so because a police inspector, giving evidence, suggested that an average of 
three arrests for every seventy-five persons stopped was a good average. He did 
not say, however, how many of those who were stopped had beards, trimmed or not 
trimmed. It would be valuable to know.—Z. J. 
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Lubour Adjudications in India. Compiled by D. G. Damim. Bomar: Orient 
Longmans Ltd., Nicol Road, Ballard Estate, Fort, 1955. Demi 8 vo, Pages xii 
and 1947. Price Rs. 35. . 

Tus is a compilation of awards given by Labour Tribunals in India batween the 

years 1942 &nd 1947, in industrial disputes other than textile disputes. From e 
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* January 1948 the Governmeşt of Bombay started a series of reports called®‘The 
Industrial Law R¢porter.” us this volume is a fitting predecessor to thatseries. 
Indiagis no exception to the labour upheavals that are dislocating industries through- 

gout the yorld. The more the Government does to placate labour, the more dis- 
satisfied the labour becomes. The cry for more wages and, still more wages is be- 
wildering ang takes no note of the difficulties of the capitalist. While increased 
whges gratify the labour-on the one hand, higher prices of commodities cut him 
closely. To those interested in the labour welfare this volume should prove of great 
use. 


Supreme Court Digest, 1950-1954. By Om PRAKASH AGGARWALLA, formerly of 
the Punjab Civil Servise. Delhi: Metropolitan Book Co., Ltd., 1 Faiz Bazar. 1955. 
Roy 8vo. Pages xlvii and 788. Price Rs. 25. 


Lixx other books of the learned author the keynote of this publication is ex- 
haustiveness. It is more than a digest. It treats of cases, reported as well as un- 
reported, decided by the Supreme Court of India during the first five years of its 
existence, viz., 1950 to 1954. The cases are arranged in the alphabetical order of 
the law points decided. There is first a head-note of the case, which is followed 
dy a full text of the sections if they belong to an Act passed by the local Legislature. 
A short‘statement of the facts of the case comes next, which is accompanied by 
pertinent extracts from the judgment or judgments of the Supreme Court. The 
book can be appropriately called an abridgment of Supreme Court Cases and dis- 
penses with the use of regular reports. A well-classified index of contents appears 
at the end of the book. 


The 50 years’ Criminal Digest, 1904-1953. By V. V.CHITALEY, B.A., LL.B., Senior Ad- 
vocate, Supreme Court of India, and 8. Appu Rao, B.A., B.L., Advocate, Madras 
High Court. Nacrur: The All India Reporter, Limited, 1955. Roy. 8 vo. 
Pages xvi and 930. Price Rs. 21. 

A COMPREHENSIVE criminal digest of criminal cases was long a desideratum. 
This digest covers a period of 50 years, from 1904 to 1953, which synchronises with 
the birth and the 50th volume of the Criminal Law Journal. The Journal has played 
an mportant part in the criminal reports of India. It is satisfactory to find that at 
long last the profession has at its service a well framed digest of criminal cases. 
The digest has been prepared with the usual meticulous care of the A. I. R. Office. 
The titles selected are mostly on statutory lines, the references and cross-references 
are all what may be desired, and a spirit of thoroughness pervades the volume. 
The first volume covers titles from Abandonment to Oriminal Procedure Code, s. 143. 
The digest is projected to appear in five volumes, and when completed it will prove 
a serviceable book to the profession.. 


Outlines of Muhammadan Law. By A. A. A. Fyznz, M.A., Barrister-at-Law. 
Bomaay 1 : Oxford University Press, Oxford House, Apollo Bundor, 1955. Second 
Edition, Demi 8vo. Pages xv and 445. Price Rs. 16. : 


THoves the bedrock of the law governing Muslims throughout the world is Al 
Koran, the laws obtaining in different Muslim States are not uniform. In India, 
the progressive growth and the modernisation of its principles are arrested by the 
enactment of the Shari-at Act. The most advanced country of Turkey has done 
away with the element of the sacredness of the law. Samarkund and Bokhara 
have gone under the influence of bolshevizm. Egypt and Palestine are governed 
by Codes drawn from the Hanafilaw. The Shiah State of Iran has adopted statutory 
lays based on Ithna Ashari principles. In Pakistan the Legislature has not yet 
applied its mind to crystallise principles of Mahomedan law. Amidst this diversity 
in requirements of law certain principles will be found common to all schools. The 
present book offers a study of the basic principles, their development and the raison 
@etre of the law. The author is an Arabic scholar and has done ample justice to 
the subject, We trust the book will lead Mahomedan jurists to demonstrate and 

e dofino—-if not to modernise—the law in years to come. ` In preparing the second 
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edition the author has added thirty-three new cases that appeaged up to the year 
1951. 4 i 
re s 
The Yearly Digest, 1954. By N. RAMARATNAN, M.A., B.L., MADRAS 4. The Madras? 
Law Journal Office, Mylapore. 1955. Crown 4 to. Cols. 2128. Price Rs. 12. 


Wrrx the increase in the number of High Courts and Judicial Cémntishioners’ 
Courts in India, and the merger of all Indian States into the Union of India, com- 
bined with the passing of numerous new Aots of the Legislature there is a steep rise 
in the quantity of decided cases. It is almost impossible to shift the lore of judicial 
pronouncements without the help of a digest. This need is admirably provided for 
by the publication of this Digest. First, it appears every fortnight, and there these 
parts are consolidated into a cumulative digest at the end of the year. The ar- 
rangement of titles and.sub-titles in this digest is now a matter of common know- 
ledge in the profession. Its very neat printing makes references to it a pleasure. 
Joint Hindu Families and their Assessment. By Pram Natu CHADHA, Advocate, 

Supreme Court. Agra (u.P.): Wadhwa & Company,’ 45 Civil Lines, 1955. 

Roy. 8vo. Pages v and 233. Price Rs. 10/- e 


Hiunpv law as we know it today is in the melting pot. One section of it 
has recently been enacted by the Union Legislature as Hindu Marriage Act, 
1955. Two bills dealing with guardianship and inheritance are already on the legis- 
lative anvil. Time is not distant when the whole Hindu Code will come into exist- 
ence. Meanwhile it is refreshing to have comprehensive monographs on certain 
topics of Hindu law. This book deals with the law relating to joint Hindu families. 
It is mapped out in ten chapters, dealing with the condition and nature ofjoint family, 
coparcenary, partnership between family and strangers, family firm and ancestral 
business, family property and separate property, manager and his powers, liability 
for father’s debts, purchaser ofa coparcener’s right, and partition of the family. The 
law is stated very concisely and carefully. The propositions are supported by 
citation of decided cases and the topic is dealt with analytically. The case-law is 
brought down to February 1955. Of special interest are, however, two chapters 
atthe end. The one treats of assessment to income-tax of the family, and the other 
discusses the law of levying estate duty on joint family property. Theso chapters 
are of great interest and full of useful information. 


Text-book of Equity. By Durea Das BASU, M.A., B.L., CALOUTTA : S. O. Sarkar & 
Sons Ltd., 1 C. College Squaret 1955, third Edition, Crown 8vo. Pages xix and 
874, Price Rs. 8, 


Wrrs the rapid growth of statutory law of India and in view of peculiar condi- 
tions of India, a text book written to suit India was a long-felt want. That want 
is adequately met by this book. It deals principally with trusts, mortgages and 
specific performance, all of which have specific legislation. The equitable remedies 
by way of issue of injunction or appointment of receiver get ample attention. The 
book also deals in dətail with satisfaction, adomption, election, lien, subrogation 
and merger. The book will be useful to students of law. 








Estate Duty Simplified. By S. A. L. NARAYANA Row, B.A., B.L., Advocate, Madras 
High Court, ALLAHABAD : Ram Narain Lal. 1955. Second edition, Crown 8vo. 
Pages xiv and 371. Price Rs. 4. 


Lgu all other financial Acts of the Lagislature, the Estate Duty Act is expressed 
in involved language, and in its anxiety to rope in all dead-man’s estate has losteits 
moorings of principles of the legislation. Its phraseology is difficult to understand by 
a layman. The author has brought out a handy and cheap edition which first of 
all narrates the requirements of the Act in very simple language, which any one can 
understand. The text of the Act and the forms prescribed under it have been given. 
A chart atethe end gives a bird’s-eye view of the provisions of the Act. ° 
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MORE ABOUT ILLEGITIMACY AT HINDU LAW. 
Š Sadu Ganaji v. Shankerrao. 


In @ recent article (Inheritance By, From and Through Illegitimates at Hindu 
Law—57 Bombay Law Reporter (Journal) 1-22, 25-89) the present writer attempt- 
ed an analysis of the dharmasasira and the case-law on the subject of the 
fights of illegitimate persons at Hindu law. The topic is typical of the confusion 
and confplexity which reigns at present in most chapters of that system. A case 
reported recently from Nagpur reverses a decision of a single Judge of that High 
Court, upon which the present writer placed some reliance ; although he was far 
from approving all the A to which that learned Judge gave utterance (see p.81). 
The decision was in Shankarrao v. Sadu Ganaji!, in which Mudholkar J. awarded 
the estate of a deceased intestate woman (which included no stridhana of the kind 
known as sulka) to herdaughter’s illegitimate child in preference tothe defendant, 
wha was the proposiia’s husbend’s illegitimate son. This decision has been reversed 
by Mangalmurti and Deo JJ. in Sadu Ganaji v. Shankervao*, in the coyrse of which 
both Judges delivered learned and interesting judgments. It is the purpose of 
this note to explain where and how the learned Judges happened to take a mistaken 
view of the law by which they were bound. The misunderstanding was almost 
inevitable, since the topic itself is not only difficult technically, but bedevilled by 
confiderations which, it is submitted, are external to the rationes which Judges 
must apply in this connection. 

For the truth is that the dharmasastra is far from being identical with what the 
public think the dharmasastra to be, and the discrepancy is noticed so seldom that a 
Judge who, as in this instance, finds himself dealing with a res integra, with no text 
and no binding authority to assist him, is liable to be misled by his own, and coun- 
sel’s, concepts of what the Hindu Jaw in general terms stands for or ought to stand 
for. It is a well-known fact that in these times a powerful section of the educated 
classes is proud of the high moral tone which orthodox Hinduism has produced 
amongst them, and resentful of suggestions that within recent centuries practices 
were tolerated amongst their ancestors which do not seem to conform to the same 
standard. This point of approach is very natural, although it tends to ignore the 
habits of very numerous classes, equally citizens of India and Hindus, which to- 
day fail to conform in the same manner to the same standards. Where danger 
may b2 scented is when legal authors and Judges allow their understanding of the 
dharmasastra, which is still a prime source of the Hindu law (where not abrogated 
by statute or modified by long courses of judicial decisions, to be warped by consi- 
derations which emanate from what an outsider would frankly call ‘‘moral snob- 
bery”. 

The unfortunate illegitimate child, whose situation is none of his making, is just 
the sort of person to suffer from this not unnatural tendency. An elevation 
of the concept of marriage to the height of a revered religious principle is one 
of the characteristics of our time, and everyone knows that expressions of this 
feeling are often coupled with unflattering comparisons of the situation which 
exists in thig regard in the United States, for example, with that which the educat- 
* 1 [1981] A. I. R. Nag. 400. 2 [1955] A. I. R. Nag. 84. 
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ed ‘ niddle-class’ Hindus believe to he characterise of ey eee : No one” 
seemslto have any sympathy with the illegitimate child, and Hihdvs are beginning 
to wolder how the Sudra’s dasiputra came to deserve his special privileges. Where- 
as at one time the view that the rules concerning the dasiputra were intended tog 
cut down that son’s rights was accepted with little comment, it is now imposible 
to contend otherwise than that the rights given by the special texts gre conpessive 
rather than restrictive. 7 ig 

The truth of the matter, as the present writer sees it, is that the dharmasastra 
never doubted the legitimacy of a mother’s child and thet any woman’s son or 
daughter was fully related to her and to her ancestors and collaterals. This has 
been expounded in the above-mentioned article. Since Sadu Ganaji v. Shankerrao 
elaborately denies the arguments adduced there it will*be necessary to go into 
greater detail in order to refute those denials adequately. What follows is, with 
one exception, no criticism of the acumen of the learned Judges, whose judgments 
reflect the prejudices of the ‘middle-class’ Hindu with remarkable accuraey. 

To revert for a moment to the contentions raised in the article : the dimrma- 
sastra considered the question of legitimacy only in relation to succession to males 
or claims to succession through males, that is to say, wherever the link sought to be 
established was between a child and a male parent that link must be legitimat® 
anc the child must either be the fruit of a marriage or an adoptee (or ih former 
times a recognised substitute son of the kind specifically admitted by the law) 
or must come within the four corners of a special text, such as that in favour of.the 
Sudra’s dasiputra. On the other hand there was no question of substitute sons in 
succession to a woman’s estate or in a succession to a male through a female link; 
and we are forced to enquire whether illegitimate issues of a woman are comprehend- 
ed within the words putra and duhita which appear in the texts relative to sticces- 
sion to stridhana. As indicated above, the correct conclusion is that, since there is 
no text which tells us that an illegitimate child of a woman cannot be her heir, and 
since the very question cf legitimacy concerns affiliation to a male (where alone is 
there any necessity of a legal presumption), connections by birth with women 
must always be letitimate and accordingly legitimate and illegitimate children of a 
woman must be treated equally. This will seem an astounding proposition only 
to those who are unacquainted with the sources, which, it is submitted, can dnly 
be read in that way. 

Mangalmurti and Deo JJ. adopted the same attitude towards the problem befére 
them though each concentrated in his judgment upon slightly different aspects of 
the ratiu decidendt. There will be no necessity, therefore, to distinguish between. 
them in what follows. Their decision in fevour of the husband’s heir? was based 
upon the following arguments, which will be dealt with seriatim :—- 

1. Succession is based upon valid marriages and legitimate descent. 

2. When the Mitakshara deals with succession to woman and there uses the 
words ‘‘son’’ and “daughter” it must have meant the same as it meant by those 
same words in the previous treatment of succession to a male. : 

8. The instances of kanina and other substitute sons who were not legitimate 
children of the putative father are no longer relevant since unapproved marriages 
and all substitute sons other than the dattaka have been obsolete for an immensely 
long period. i 

4. Any exceptions which have been admitted in the case-law to propositions 
1 and 2 above are ‘cases of direct relationship between parent and child and do 
not cover a case such as the present where the contest is between an illegitimate 
grandchild and a surviving spouse. an 

5. The daughter's illegitimate son is not a sapinda of the deceased since sapinda- 
ship is based on valid marriages. Thus the text which gives the succession to 
sapindas as such cannot be applied here. 


8 It willbe noticed that the case was argued proposita and Sadu Ganaji was claiming through, 
before Mudholkar J. upon the footing that the fim, This is pointed out at p. 85 of the divi- 
claimant was the husband's illegitimate son, sion bench’s judgment. . ` 
whereas in fact the husband died after the à 
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“6. at the rule gsked for were to be applied there would hardly be any ille timate 
relations. This would be destructive of a basic principle of Hinu lav 
7° There is no point in referring to Justice, Equity and Good Conscience, since 

a the, Hindu law does not apparently require such reference to be made, and if it 
were made the English common law and statute Jaw does not aid the daugbter’s 
Ulegigmptesson. 

& Even if such sid were forthcoming, “illegitimacy is certainly opposed to 
goed morals”, 

. 1. The argument that succession (except for express texts) is based exclusively 
upon valid mariages appears to be a suggestion of lawyers, some of whom were 
very learned, who had not inspected the original texts with an open mind. 
Varadachariar J. in Méenakshit v. Murugayya* voices ttis notion and it has been 
applauded frequently since. Yet there is no foundation in it, as has been explained 
in the article already mentioned5. Succession to a male and succession to a female, 
succession through male links and succession through female links, need by no 
meaas be attended by the same requirements. Before the kanina and others were 
agreed to be obsolete (see below) it was undoubted that even a male could be suc- 
ceeded by substitute sons who could not be the fruit of valid marriages, and when 

*those substitutes became obsolete their status was altered only with respect to 
successton to their former putative fathers. It was never suggested that the 
kanina would not succeed to hisown mothercr would be postponed to her legitimate 
issue. This argument can be met effectively only by a consideration of argument 
2, which is closely connected with it, but we must not pass over the text of Medha- 
tithi which deals with this matter. Medhatithi was, besides being one of the 
earliest commentators, one of the greatest : some would cell him the greatest. 
Takshmidhara and Vijnanesvara, Devanna Bbatta and Prataps-rudra, the giants 
of the dharnasastra, all refer to him with the greatest respect. It is not open to a 
modern Court to treat his opinions with slight regard, especially when it is remem- 
bered that in these matters he stands, till this day, uncontradicted, except by the 
dicta of some lawyers of this century. Medhatithi in the course of his commentary 
on Manu IX 44, and following slokas gives a very full account of ‘‘sonship”. In 
his day the practice of niyoga, though disapproved by Manu, was not yet abandoned 
arfi it was legal still for a wife or a widow to be authorised to bear a child to ber 
huband’s brother or other sapinda. Manu himself meets the question, what 
happens when the husband has an aurasa son of his own after his wife has borne a 
son by niyoga ? He says :— 

“Tf the ‘soil-born’ and the “body-born’’ sons are both entitled to inherit the same property, 
each shall receive that property which belongs to his own father, and not the other.” IX, 162. 


To this Medhatithi’s comment is :— 

“An impotent man having obtained a son from his ‘authorised’ wife through another man, 
according to the method described in the text yas talpajah (below), may happen to have his im- 
potence cured by medicines and then himself beget his own child; the begetter of the former 
would be his ‘‘father”’ since he is responsible for his birth, though he is only figuratively his ‘‘son’’ 
since he is called the kshetraja of the other. The aurasa will take his father’s property, but in case 
the begetter of the other has no other offspring, and has not placed his property at the disposal 
of another on grounds of affection, ete., and also if he has no sapindas, in such circumstances 
we must understand that the kshetraja takes his “father’s” (begetter’s) property.* The sons of 
unauthorised women, and similar (illegitimate) children, succeed to the property of their begetters 
in the absence of sapindas. This is the meaning of the text’’.’ 

From this it is perfectly clear, firstly, that Medhatithi understood that the child, 
of an unappointed woman, whom Manu calls a jarajah, child of an adulterer, un- 
questionably illegitimate at all epochs, could succeed to his begetter, though the 
ldtter was a male propositus and the presumption of legitimacy was wholly and 
directly against such a succession. Manu IX 44 and Medhatithi himself thereon 


4 His view is quoted on appeal : [1940] different from that which appears in Dr. 


A. I. R. Mad. 463, Ganganath Jha’s translation. 
8. C, [1940] Mad. 789. 7 The words are : aniyukta-sutadayo 
5 At p. fl and ff *satsu sapindeshu janayitur rikthakara bhavanti 


e 6 The test would seem to give a meaning iti. (Jha’s text, p. 292). 


e 
92 THE BOMBAY LAW REPORTER, tbr. Lvit. 
‘ t œ 

make it clear that in the ordinary way the son belorfgs to the man to whom His 
mother is married®’. Nevertheless the illegitimate son is given his rights in the 
absence of all sapindas. This word, of course, has to he understood in its contem- 
porary sense, which in Mechatithi’s day was ‘‘agnate within seven degrees of the 
common mele lineal ancestor’. 

This being the case with regard to succession to the father, a for@ori,tig lay 
recognised such a succession to the mother. But this is not settled without dealing 
with the second argument of the learned Judges of the Nagpur High Court. 


* 


2. What is the meaning of “putra” and “duhita”, son and daughter, in the texts . 


dealing with succession to a woman? The texts give stridhana other than sulka 
to daughters, daughters’ daughters, daughters’ sons, in that order®. Can “daughters” 
sons” include daughters’ illegimate sons? The Nagpur High Court now asseverates 
that it cannot. Apart from tbe general appeal to the alleged principle of succes- 
sion resting upon legitimacy, it is said, firstly, that putra must always mean “‘legiti- 
mate son” (and similarly with dukita), and, secondly, that if one allowed petra to 
mean sonietimes legitimate son and sometimes illegitimate scn one wouldbe guilty 
of a fault of interpretation, adverted to in the Mimamsa and frequently amongst 
the legal commentators, of attributing two distinct meanings to the same term. 
Let us dispose of the first objection, which is more substantial after examining® 
the second, which is a formal] objection. 

The sutra reads : 

athe anckarthatva kalpana?’ 
the meaning of which, as given by K. L. Sarkar™ and exemplified very frequently 
in our authoritative texts, is that in interpreting a sacred text we must not draw 
from a word simultaneously two different meanings, since the purpose of Vedic 
texts is to instruct and no text simultaneously instructs two inconsistent things at 
the same time. One may have a choice of interpretation—that is another matter— 
but one cannot rely upon the same text for two inconsistent purposes. The axiom 
of arthaikatya™, and the maxim sakriduccharitah sabdah sakrid evartham gamyate™, 
are to a similar effect. The whole point of these rules of interpretation is lest if 
we follow the example of SeshagiriAyyar J. in Meenakshi v. Muniandi Panikkan 
and Mangalmurti J. in Sadu Ganaji. These learned Judges attempt to apply them 
to a case where a word is used in two or three places, where they may well have dif- 
ferent meanings. It is a common-place that a word, such as putra, may be used 
here in its “etymological” sense, there in a figurative sense, and there again in a 
secondary sense or technical sense. There is a rule, much utilised by the Mita- 
ksharal5, to which the learned Judges might profitably have referred rather than 
to the anekarthatvakalpana rule : it tells us that a word must not be understood in a 
technical sense when it is capable of being understood in its literal sense. Pautra 
and suta (which are synonymous) are used to mean “‘issue”’, and the special mean- 
ings fastened on to them in the context of succession to males (or through males) 
are the result of technical developments in the sastra itself. 

Medhatithi again sets our minds at rest about this matter. In his commentary 
upon Manu IX, 166 he discusses what is meant by sonship. He has before him 
Manu’s statement that the aurasa is the first of the man’s issue to succeed him, the 
aurasa being defined as the son of a wife. He comments :— 

“What does it matter whether or not (according to a suggested interpretation) the sons of a 
Brahman by Ksatriya and other wives are defined as aurasas ? The mere fact of their being 
putras gives them their proportional right in their father’s property.’’!6 
In other words, we start off with the concept of putra, a man’s issue, we give him a 
heritable right because he is born of a wife, and then we proceed to our speanlied 

“8 tasmad anya ‘pi stri yasya bharya tasya 18 JIbid., B54, 


pultro ’anyenapi jatah. (Jha’s text, p. 258). 14 [1914] 38 Mad. 1144. 
9 Yajoavalkya II 145 with Mitakshara 15 It is found, curiously enough, in the 


thereon. chapter dealing with stridhana : on Yajn. II 
10 <Adhikarana-kaumudi, para. 50. 144 = Colebrooke II xi 8. 
11 Mimamsa Rules of Interpretation, 1909, 16 putras tavad bhavanti garimitamsa- 
p. 276, . bhajas ca. (Jha’s text, p. 294). 


12 Jbid., p. 69. e 
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type of putra, namely the arasa. In succession to the father it is important to 
know the qualification of the putra, not merely his bare putratva. He contiffues 

-*It might well be argued that there is a danger that the concept of sonship (putratoa) does 

© not exist, 4f no-one have the qualifications of aurasa, ksetraja and so on, and if the twelve-fold 
classification (given in Manu) is exhaustive. To this my answer is, what after all is the point of 
the qu@lifcatiens ? The matter is notoriously covered by actual practice. The lay public act 
upon the principle that whoever is born to a man is his son (putra). Accordingly, where somebody 
is seen to treat as his father a person who has not begotten him, he is reminded by someone else 

. in some such words as these: “That man is not your father for you were not begotten by him P’ 
From these statements, one positive and one negative, people understand the essential connection 
between the idea of the begetter-father and the idea of begotten-son.- The source of qualifications, 
on the other hand, is the need to create a special designation. And if one points out that in the 
cases of the ksetraja and others sonship (putravta) is found without the ‘‘father’’ being the begetter, 

` the answer is that sonship exists in one who is not a puiraforthe performance of a function, rae 
that situation itself is founded on the function. 

“One may well say that since sonship is prohibited in that case the qualification of häving 
been begotten by the father is not essential. That is why they callthe ksetraja and others 
“substitutes”. Further, if sonship were merely a matter of connection by begetting, there would 
ġe no distinction between the aurasa and the sons by a remarried woman or an unappointed 
woman", because they are all equal so far as being begotten is concerned. Moreover if one were 
a son merely by performing the function of a son nobody would ever be sonless (which we know 
from texts does happen)! As for popular practice, itis at fault when it accepts as “father” 
for practical purposes even the begetter (in some circumstances),.¥8 

“Therefore, even though in practice people employ the word in a number of senses, like the 
word “Indra” and so on, it is from the sasira that we learn the significant use of the word putra 
(as in the case of the significant use of the words “‘bharya’’ (wife) and so on), from the regulation 
concerning birth,” 

There is no necessity to prolong the extract from Medhatithi’s commentary since 
the above makes it plain (7) that the popular usage was to call a man putra of the 
person who was supposed to have begotten him ; (ii) that this usage was techni- 
cally faulty since the law provides us with an instance where the begetter is not 
the father (in niyoga) ; (iti) that putra accordingly always indicates connection 
by begetting, but that in each context the law may redefine the word in stricter terms 
with a view to the purpose in question ; and (iv) that for (a) spiritual purposes and 
(b) for the purposes of succession the sastric definition of a man’s son is elaborate 
(though not necessarily exhaustive) and takes the place of the wider popular 
definition which it subsumes. The sastra starts with the popular usage as its 
commencement :' in this view the orthodox commentator and the historian are for 
once in agreement. 

From this it will be plain that wherever putra occurs outside the situation where 
a man’s primary and secondary sons are being categorised it will be correct to 
commence with the assumption that birth or begetting is the test of puiratva until 
a text is found which cuts down the meaning. No such text is found with regard 
to affiliation to the mother or the mother’s kindred. It is mest unfortunate that 
Medhatithi’s comment on those slokas of Manu which deal with the descent of 
stridhana are missing. They would no doubt confirm the above statement beyond 
controversy. However, help from other quarters is forthcoming. 


It is asserted that putra cannot mean an illegitimate child. From the two quota- 
tions from Medhatithi given above it ought to be amply clear that this is nonsense. - 
But other examples are\not wanting. It will be rememberd that putra is (besides 
suta) the only word known to the Sanskrit legal language to describe a son} there is 
no word for “illegitimate” as such, though we have jarajah (‘‘issue of an adulterer”), 
kanda (‘‘son of a wife by an adulterer during her husband’s life time”) and golaka 
(“scn of a widow”). The kunda and golaka are almost always mentioned together 


ôi tv] JouRNAL, 93 


17 The correct reading here is undoubtedly which reads : yas tu laukiko vyavahara : 
punarbhavaniyukta ( qaaarfergean), not as given asaw janake (not ‘janake)’ pi ree vyavahara- 
in Jha’s text and the Dharmakesha. darasanad vyabhicari. (p.. 

18 It haf been necessary to depart from 19 See Medhatithi ee te Manu JDS 

* Jha’s vigw of the meaning of this passage, 166 ad fin. 
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and in two connections frequently, though in the third (in which we are patti- 
cuarly{interested) in the Brihat-Parasara-smriti only. The first connection is that 
of the wpanayana ceremony. Can the kunda and golaka undergo the tltread- 
ceremony, since being the fruit of adultery they are not even twice-bore ? Spme® 
authors hold that they cannot. Others however hold that they can, provided that 
the mother and the adulterer are both twice-bormn.” It will be notmed,tlfit the 
words kunda and golaka exist specifically to refer to sons (daughters do not have 
a word to themselves) related to their mothers in a peculiar way differently from 
the other children of their mothers. In every case where the words are found it is- 
the spiritual or ritualistic objection which is taken to them : because of their origin 
they are not fit for attending or functioning in certain ceremonies. In the second 
connection we see them excluded from attendance at sraddha ceremonies*. In the 
third we find the Brihat-Parasara giving a long list of all sorts of unchaste or im- 
moral women, ending the list with the statement that their sons are not to parti- 
cipate in rituals. Bhattoji Dikshite and Nandapandita quote this smrit®? and 
therefore it is not open to the Court to reject it as an unauthoritative work. * It is 
accordingly with great interest that we see that the Brihat-Parasara specifically 
calls the sons putrah : 
asu putras to ye jata varjas te bavya-kavyayoh™®. z 
Tn his explanation of Manu III 174% Medhatithi expounds the meaning of kunda 
and golaka as not referring to those born of an unappointed woman only. He does 
not disdain to use the word suta (which he elsewhere shows is synonymous with 
putra) as Manu himself does of these two illegitimates. Parasara calls them both 
suta*® and his commentator the learned Sayana-Madhava does not scruple to 
refer to them both as putras : i 
tenaiva nyayena kshetrino bharyayam bijinotpaditau kundagolakau kshetrinah putrau 
bhavatah. na tu bijinah. tayoh putrayor madhye kshetrinyamrite jarajah kundah ; mrite 
tasmin jarajo golaka. 
He thus deliberately links the kunda who is a jarajah, illegitimate, with the word 
baler Admittedly they are the putras of the woman’s husband, and-not of their 
egetter, but that is not for the purposes of succession to the husband (which is 
out of the question) but for purposes of spiritual benefit and maintenanc®?’. 
The affiliation to the mother was never questioned. 

It remains to emphasise that there is no ground for supposing that “putra”, 
when found in a context such as ‘‘woman’s son”, ‘‘daughter’s son”, “‘sister’s son” 
and so on, includes the sons that areillegitimate—in factall sons. Since we do not 
find a text that excludes the kunda and golaka from succession to their mothers or 
their mothers’ kindred we cannot believe that they ought to be excluded : if they 
were not fit to succeed in the ways stated a text to that effect would certainly be 
found. In fact the kunda and golaka do not appear, except as types of persons whose 
upanayana is (to say the least) doubtful, and whose and whose guests’ presence at 
Teligious rituals is undesirable. 

8.. It is urged that no favourable inference can be drawn from the status of the 
kanina and others who were formerly substitute sons, since the whole practice of 
taking substitute sons besides the datiaka has long vanished. In support of this 
proposition the learned Judges rely upon a recent editor of Mayne, from whom 
they give a lengthy quotation®®, The view expressed there is exceedingly mis- 


leading and, were the matter not controversial, might be ana mischievous as well 


20 See Kane, History of Dharmasastra, 
vol. II, pp. 208-9 for sources and commentary 
on this. 

21 Manu TII 156, 174 and other texts. 

22 Kane, tbid, vol. I, p. 196. 

28 Bombay San. Ser. edn., vol. IXY, p. 146 ; 
chap. VII, 868 = Jivanands’s edn. 1876, 
vol. II, p. 179; chapter V. 

24 Jha’s text is sloka 164. 

25 Excepg where puira is used inthe tech- 
nicarsense: on Manu IX 148, 


26 Apparently equating suta with putra : 
tadvat para-striyah putrau doau sulau kunda- 
gotakau : Bombay S. 8. edn., vol. II, p. 42 ; 


, 28. 

27 That the father had to maintain all 
his illegitimate children is shown by Medba- 
tithi on Manu TX 148, but this would not seem 
to exclude the liability of the mother’s husband 
for the same. 

28 ith edn., pp. 116 and ff. ° 
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as sealing The ardent dsire of some Hindus to make out that practice ‘which 
are nowadays regarded as immoral were, by and large, abandoned in the imgneasu- 
rabhY remote past is very natural, but it must not be allowed toaffectthe tansfer 
of property or the lives and heppiness ofunfortunateindividuals. The fact is very 
different to what the learned editors of Mayne would have us believe. It was not 
until the time of Apararka that niyoga and other methods of obtaining a sub- 
stitute son laid down in Yajnavalkya and elsewhere began to be declared obsolete. 
And fot centuries afterwards tbe text-books continve ta deal with the customs as 
-if they were legally valid, if reprehensible. What better example could be chosen 
than Madhava, the commentator on the Parasara-smriti, who lived about 1860 
A.D.? He follows to a large extent the Smritichandrika in the view (as noticed) 
that the kunda and golaka mentioned in Manu are not the issue of niyoga. He 
says :— 
jaraja-sabdena devaradayo vyavartyante ; na hi tesham jaratvam asti, tesham gurvanu- 
jnatatvat. 
It is tlear, therefore, that whatever the position may have been by the 17th century 
the twelve sons of Manu’s list were still a reality at the time when most of the prin- 
cipal authorities were being composed. 
. But even if these obsolete institutions had been obsolete for a thousand instead 
of for fwo or three hundred years, what is the inference to be drawn? That a 
-daughter’s illegitimate son cannot succeed to his maternal grandmother? The 
whole’ question of substitute sons arose only with reference to the descent 
of a man’s property in the first generation. It is connected with the technical 
meaning of putra in that context and that alone. Now the question of sapindaship 
alone survives, in the case of the kanina, since the right of succession has been taken 
away. That the concept of a man’s son is now more rigid than it once was cannot 
affect the affiliation of a child to his mother and his mother’s kindred. 
, 4. It is true that of the mass of case-law reviewed by the Nagpur High Court 
in Sadu Ganaji the majority of the decisions which admitted a heritable right in an 
illegitimate person were concerned with claims from parents or children. It is 
unnecessary to review all of them now. Angammal v. Venkata Reddy”, though 
doubts were castupon its correctnessin Meenakshiv. Murugayya®, was a case which 
might have received fuller consideration. The illegitimate daughter of a Hindu 
woman was allowed to inherit her mother’s mother’s stridhana. In Dattatraya v. 
Matha Bala® an illegitimate daughter was allowed to succeed to the property of 
her mother’s illegitimate son ; such indeed is the inevitable conclusion from the 
leading case of Mayna Bai v. Utiaram®. Svccession of illegitimate children to their 
mothers and their mothers’ kindred is more developed than the view of the Nagpur 
High Court, as recently expressed, would seem to allow. The case of Y. Venkann- 
v. N. Narayanamma*, which does not appear to have been cited in Sadu Ganaji’s 
case, gave rise to some very strong dicta directly in favour of the daughter’s illegi- 
mate son. 

Cases dealing with the limits of the rights of Sudras’ dasiputras are, of course, 
quite irrelevant. 

5, It is said that the daughter’s illegitimate son is not a sapinda of the propo- 
sita. How can this be, when it is admitted on all hands that sapindaship is a 
matter of blood relationship (when it can be proved) ? Medhatithi and the Brihat- 
Parasara-smriti confirm that the illegitimate son is a sapinda of his mother, end 
therefore of his mother’s mother. Medhatithi makes this clear when he says, 
commenting on Manu IX 148, that the son of a woman not authorised by niyoga 
will not inherit the property of the woman’s husband, but will still be able to offer 
pindas to him.2 in this benefit, of course, the mother herself shares. The 
Brihat-Parasara-smriti relates that the sons of various unchaste women, who 
are listed in their categories, are not to be invited to sraddhas ; but 


matrinam ca pitrinam ca sviyanam pindadah smriteh.™ 


975 1902) 26 Mad. 509. 80 (1864) 2 M.H.CR. 196. 
28 Mad. 789. 81 [1954] A. L R. Mad. 186. 
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Thus they are ündoubtedly sapindas of their own mothers. The author adds that 
the Suffra’s dasiputra may give pindas to this father if he wishes, but by birth alone 
he is made a pinda-giver of his mother :— ., 

jatya jatah auto matuh pindadeh syat suto’pi ca.4 . š 
That the statement that an illegitimate child is not a sapinda of his own mother 
(after the Mitakshara definition of sapindya)is a patent absurdity dðes notender 
the quotation of these texts unnecessary since the doubts raised in Sadu Ganaji 
were foreshadowed in the case of Pandurang v. A. G.of Bombay in Bombay. Wallace 
J. wes justified when he said, in Viswanath Mudali v. Doraiswami Mudali,®*- 
thet he did not think that there was any authority in Madras for the proposition 
that sapinda relationship could not exist without a father. Patanjali Sastri J. 
in Krishna v. Marimuthu?? admitted, somewhat unwillingly, that the Courts had 
extended the concept of sapindaship to relations outside marriage relying upon 
the Mitakshara definition. Yet if the Mitakshara definition is binding upon us 
we cannot do otherwise. It must be remembered of course that sapindgabi alone 
will not necessarily give a heritable right, nor is a non-sapinda excluded fronf suc- 
cession. Sapindaship does not in fact provide a reliakle criterion. , 

6. Itis said that if the daughter’s illegitimate son were to be admitted, illegiti, 
macy itself would be almost unnecessary and a basic principle of Hindu lay would 
be destroyed. This is not really so, since what is contended for is not the ad- 
mission of illegitimate issue of males, but of females only. Legitimacy has mean- 
ing only in the context of descent from or through males,'since as soon as a femsle 
link is found it is possible to be sure whether or not the child is really the child of 
the person transmitting heritable blood. 

7. Justice, equity and good conscience have produced uneven results in this 
context. Deo J. took the matter seriously and held, first, that reference to that 
source was unnecessary, and, secondly, that if it were necessary it would not aid 
the defendant. In the first place we must admit that since the Hindu law apparent- 
ly does not forbid the defendant’s predecessor’s right to succeed, but declares in 
so many words that a daughter’s son is an heir, and we have seen that daughter’s 
son includes daughter’s illegitimate son, there is no reason why we should have 
recourse to justice, equity end good conscience. But since the matter may de 
admitted to be in some doubt since a positive text admitting the illegitimate 
claimant is not to be found and no binding judicial authority either; if, further, 
the law to be deduced from the texts is not decisive, it may be permitted to enquire 
what that ultimate source of law hes to tellus. The learned Judge himself quotes 
a judgment in which it was pointed out that a developed system of law may be 
resorted to for this purpose, and this need not necessarily be the English law. This 
is not the usual view of the matter, yet, in the leading case of Mayna Bat reference 
was deliberately made to the Roman and not to the English law. Upon this basis 
reference to the Roman-Dutch law (which applied to Hindus domiciled in Jaffna 
until 1911 to the extent that the Tesavalamai was silent) would admit the defen- 
dant to the succession. The same would be the case under the Rabbinical law and 
the modern laws of certain Scandinavian countries and two States of the United 
States of Americaa, Deo J. quotes the view of Stone C., J. as expressed in 
Secretary of State v. Rukhminibai® that (pp. 867-8) : 

“dn considering what is to-day consonant to justice, equity and good conscience one should 
regard the law as it is in England to-day, and not the law that was part of the law of England yes- 
terday. One cannot take the Common law of England divorced from thejstatute law of England and 
argue that the former is in accordance with justice, equity and good conscience and that the latter 
which has modified it is to be ignored....”” 

34 Ibid. 892. day as Seshagiri Ayyar J. said in Meenakshi 

85 [1958] A. I. R. Bom. 127, s.c. 54 v. Muniandi Panntkkan, (1914) 88 Mad. 1144, 
Bom. L.R. 892. see also Veeranna v. Satyam, 1152: “I fail to see how a right which is dis- 


[1947] 1 M. L. J. 301, 802. eountenanced by every civilised community 
86 (1925) 48 Mad. B44. can be regarded as being in consonance wit 
37 (1989) 2 M. L. J. 423, equity, justice and good consicence.” 
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In*accerd with the learned Ghief Justice’s opinion it would have been relevant to 
quote the provisions of s. 9 of the Legitimacy Act, which has been part of ihe law 
of England for more than a quarter of a century® : 

® 1) Where, after the commencement of this Act, the mother of an illegitimate child, such 
child not being a legitimated person, dies intestate as respects all or any of her real or personal 
property, gnd does not leave any legitimate issue her surviving, the illegitimate child, or, if he is 
dead, his issue, shall be entitled to take any interest therein to which he or such issue would 
heve been entitled if he had been born legitimate. 

-Sub-section (2) goes on to give the mother the right to succeed to her illegitimate 
child (if unlegitimated) as if he had been legitimate. 

It is true that the English law does not as yet admit the illegitimate child to 
succeed equally with th€legitimate child to his mother’s property, nor to represent 
her in the succession to an ascendant or collateral, but it is established that the 
legitimate child of an illegitimate child can inherit from the grandparent, and reci- 
procal*inheritance between a parent and her illegitimate child is laid down as a 
mattér of principle. It would.be unnecessary te enquire why English law does not 
allow ay illegitimate person to succeed to his mother’s kindred in preference, say, 
to the surviving spouse, since it would be manifestly unjust and inequitable to 
fransfer ideas acceptable ina country which places the husband in ə very high posi- 
tion (as‘is the case with England) to a country where, as amongst Hindus, the 
husband is postponed to issue in the order of heirs. 

8. Lastly, it is contended that if justice, equity and good conscience provided 
for the succession of the illegitimate son of a daughter, the result would not be 
conducive to the public welfare. Deo J. quoted the following observations of 

` Oldfield J. in Meenakshi v. Muniandi Panikkan® : 

“T cannot understand how the Court would be following any rule of equity or good consicence 
in doing so or would be promoting any other result than the mitigation of the disabilities, which 
at present in some degree at least deter people from the formation of illicit relations.” 

It will be admitted by those who know the ways of the world that these rules 
concerning illegitimacy do not, and never have done, anything to check immorality. 
If that were their original object which is morethan doubtful—they have miserably 
failed, and the progress of science has made them entirely futile. In such matters 
it is very desirable to be realistic. Yet, leaving this point aside, is it really in- 
equitable to allow a daughter’s illegitimate child to succeed to his mother’s mother, 
otis presumably knew all about his birth and her daughter’s circumstances, and 
whose own husband, as it appears in this case, was by no means faithful to her ? 
She could have left a will, providing for the devolution of her estate away from her 
descendants, who are notoriously the first heirs to a woman’s siridhana to the in- 
variable exclusion of her husband. In Krishna Mudaliar v. Marimuthu Mudaliar™ 
Sir Lionel Leach, C. J., thought that a nearer relation should be prefered to a more 
remote relation upon considerations of justice, equity and good conscience. Most 
systems give an absolute peference to issue. This is not the case with English 
law, but that system is highly exceptional. Hindu law itself insists that the hus- 
band is a more remote heir than issue, when the estatein question is stridhana, and 
the daughter’s son, albeit illegitimate, should have inherited. In sum, the deci- 
sion of Mudholkar J. ought not to have been reversed. 

It would be unreasonable to comment on a dictum in the judgment of Deo J. 
which gives us a special insight into the accuracy with which counsel advised 
the Court. On p. 95 of the report we read: . 

“Even if an illegitimate son of a daughter is regarded as a ‘sapinda’ of his grandmother, 
he would be a “‘bhinna-gotra sapinda”’ while the husband is a ‘sagotra sapinda’, and consequently 
the latter would be a preferential heir.” 

The point of this remark is to suggest that, were sapindaship the test, and were the 
illegitimate son to be a sapinda of the proposita, he would be excluded by the hus- 
band, claiming as a sagotra sapinda. This is very strange. It is true that when a 
39 16 & 17 Geo. V, e 60. > > 41 [1989] 2 M. L. J. 428, 
40 At p.®96. s. 0. [1989] A. I. R. Mgd. 862, 
© 40a (1914) 88 Mad. 1144, 1147. 
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woman marries she enters the gotra of her husband, pfovided that she marries if an 
approved form, and, of course, provided that the husband’s gotra is different 
which it need not be after the Hindu Marriage Disabilities Removal Act of 4946). 
otras however do not exist in their technical meaning in Sudra families thig was 
a Sudra family, and the point did not arise. Nevertheless, assuming that gotra 
could arise in this case, the woman who takes her husband’s gotra dees peed, in 
the etymological sense of the word, become a sagotra sapinda of her husband. “It 
is still open to a party to allege and prove that the marriage was in.the Asura form, 
in which case neither gotra nor pinda would (according to many authorities) be 
in common. Yet, even if the marriage were in the Brahma form, what significance 
is there in this sagotra sapindaship ? The division of sapindas into the two classes, 
sagotra and bhinna-gotra, exists for the purpose of admitting cognates to the suc- 
cession to a male.. Succession to females has no use for priority among sapindas 
of the female, and the matter is only of interest in the law of devolution of stridhana 
when the husband’s heirs are reached. But that was not the case here, where the 
husband himself was declared to be the heir. Moreover, even if this concept were 
not torn from its context, it would have no relevance here, since the clairgant was 
the illegitimate son of a daughter. Thus he cannot have been born of a marriage 
of that daughter and he cannot claim the gotra of his mother’s husband (if any). 
He must take the gotra of his mother, and therefore he will be a sagotra of his 
mother’s mother, which, we have assumed, will be the same as the gotra of his 
grandmother’s busband. Thus they are both sagotra sapindas—but, as explained 
above, the point is irrelevant since succession to the grandmother’s property is not 
regulated by reference to sagotraship or sapindashtp in Mitakshara law. . 


Conclusion 
It is urged, finally, that when the conflict between Sadu Ganaji and. Venkanna 
v. Narayanamma" comes to be examined by the Supreme Court the dicta in the 
latter should be approved and the decision in the former should be disapproved. 
Tilégitimate children of females should be declared to be competent to inherit as if 
they were legitimate, and reciprocal rights of inheritance should be recognised in 
favour of their mothers’ kindred. ; J. D. M. DERRETT, PH.D. 


GLEANINGS. 


Fusion on Status Quo? ; 

In a paper published a few months ago in Current Legal Problems, - Professor 
Fitzgerald expressed himself very forcibly on the question of fusing the two branches 
of the profession. Some time previously the then President of the Law Society, 
Sir William Charles Crocker, had given it as his considered opinion that ‘‘the present 
system, expensive though it is, is perhaps to be preferred to fusion” ((1988) 50 
Law Society's Gazette, at p. 485). Professor Fitzgerald, on the contrary, takes the 
view that the continuance of our traditional system is no longer justified under 
modern conditions. It is unfortunate that the terms of reference of the Evershed 
Committee did not include the consideration of this important problem, impor- 
tant both from the points of view of the public and the legal profession. The views 
of the Committee would have been most valuable to all concerned, and it may be 
hoped that time will be found in the future for this question to be ventilated 
thoroughly by a body with full powers to obtain access to all the relevant informa- 
tion. There can be no doubt that at present lawyers are apt to approach the pro- 
blem from their own subjective pcint of view according to whether they belong 
to one or other of the two branches of the profession. This subjective approagh, 
which is perhaps unavoidable having regard to circumstances, does not always 
‘make due allowance for the paramount interest of the public. The increasing 
complexity of modern life and the resulting need-for specialisation calls for specia- 
lists in the various branches of the law, and the emphasis is no longer on specialisa- 
tion in adyocacy, as distinct from solicitors’ work, Dai on specialisatiog in subject- 
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matterre Paradoxical thougl it may seem, the partisans of fusion as well as its 
opponents derive comfort and justification for their opposing arguments frogn this 
acknewledged need for increasing specialisation. Tbe former see the solution 

tin larger and still larger firms of solicitors, as has already happened in the United 
States of America, and the latter see it in the continuance of the present system, 
the Bæ being cast for the role of specialists, albeit no longer in advocacy but in 
distinct branches of the law.—L.J. 


Toe PROBLEM IN FRANCE 


Ir may be of interest to lawyers in this country that a not dissimilar problem 
has recently given rise to a great deal of discussion in France. In that country 
too the legal profession 4s divided into two branches : avocats and avoues. The 
difference between the two is by no means the same as in this country although 
most of the legal dictionaries, somewhat light-heartedly, give the equivalent of 
‘barristers’? and ‘‘solicitors’’. In fact, the avoue in France takes a more active 

_part im litigation than does the solicitor here. He is responsible for the pleadings 
and thawritten conclusions to be presented to the Court at the conclusion of the 
hearing. He also has the right, except where there is what may broadly be called 
4 local Bar, to plead before Courts of common law (droit vommun), while normally 
he only*pleads before the so-called jurisdictions d'exception. Many lawyers in 
France take the view that the present system is no longer in accordance with 
modern conditions, especially as in the smaller towns the avoue plaidant has be- 
come a necessity, while in the larger towns the number of avocats has become too 
large to be economic. In the Paris region, it may be observed, the number of 
avocais is several times larger than the number of avoues. While at first sight, 
therefore, advocates may be expected to be attracted by the idea of fusion of the 
two branches of the profession they are fully aware that fusion would lead to a far 
greater measure of control over theirwork thanis at present being exercised by the 
authorities. The avocat does not handle clients’ funds, nor is he bound by any 
scale of fees. The avoue, on the other hand, being frequently entrusted with funds, 
is under a duty to keep strict accounts, and his fees arelaiddown by lew. Further- 
more, the number of avoues is strictly limited, an avoue setting up in practice being 
ab to do so only by acquiring the practice of a retiring colleague, while the num- 
ber of avocats is unlimited. The question of whether, from a purely selfish point 
of view, avoues would be well advised to open the flcod gates of competition to 
unlimited numbers of rivals, and whether, on the other hand, avocats should 
sacrifice their precious professional independence in return for certain doubtful 
advantages is, not unnaturally, being hotly debated in France at the present time. 
The outcome of this debate, at least in the foreseeable future, would appear to be 
as uncertain as is that of the debate of fusion versus status quo in this country.—L.J. 


NEGLIGENCE AND TRESPASS 


THe case of Randall v. Tarrant ([1955] 1 All E. R. 600) raises questions on the 
relationship between negligence and trespass which are of no little interest. The 
facts can be stated very briefly. A country lane, which was a public highway, 
led to afarm of which the defendant was the tenant, the fields adjoining the lane 
being part of the farm property. A motorist parked his car close to the nearside 
of the lane and went into the fields. The defendant, driving a tractor towing a 
baler along the lane, tried to pass the car and in so doing damaged it although there 
was, in fact, just about enough room fer him te pass. The Court of Appeal held 
that in the circumstances the farmer was negligent. This holding, in effect, 
disposed of the case, but the case was not purely fought on the issue of negligence, 
for the defence relied on trespass and in so doing counsel for the defendant present- 
ed an argument which loses nothing of its value even though it failed to succeed. 
The right of a member of the public. to use the highway, the argument runs, is 
prima facie a right of passage to and from places which the highway adjoins and a 
non-legitimate use of the highway, as Hickman v. Maisey ([1900] 1 Q. B. 752) 
shows, may constitute a trespass. By analogy to thet case, it was contended that 

° the plajntiff in the present instance was traspassing, at the critical pomt of time, 
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on the defendant’s field and, in so far as he was a tfespasser on the eld the ware 
left sthnding by him on the lane was equally trespassing ; alternatively, the car 

was an obstruction and, therefore, constituted a nuisance, and the obstryction 

could not be justified since its manifest object was the motorist’s wrongfyl activitye 
on the field. Given those premises, the defendant’s duty or care would only be 

that of an occupier towards a trespasser, i.e., the trespasser enters entirely at his 

own risk and the occupier is liable only where the injury is due to some wilful 

act done with the intention of harming the trespasser. This submission failed on 

the ground that the parking of the car was not so bound up with the act of tres- 

pass as to make the car itself either the bol of trespass or the instrument of 
nuisance, but the Master of the Rolls indicated that on some future occasion it 

might well become necessary to consider the application of the principles on which 

the argument was based.—Z. J. 


DAMAGES AND DECEASED’S MARRIAGE PROSPECTS ; 

“SENSIBLE young men’’, said the Lord Chief Justice, “do not marry as, early 
as they used to do”. The Court of Appeal were considering an appeal hy a de- 
fendant against whom a sum of £ 8,100 had been awarded as damages wfider the 
Fatal Accidents Acts in an action brought against him by the mother of a young 
man whose death had been caused by negligence. The appeal related to the 
quantum of damages, which it was alleged were excessive. At the time when the 
deceased met his death he was twenty-nine years old and his mother was about 
fifty-three years of age. He paid a weekly sum of about £ 5 to her, of which about 
_ £ 4 was, in effect, for her support. The difference wasaccounted for by his cost 

to her for food, as he lived with her. 'The Court of Appealreduced the damages 
to £ 1,500 on the grounds that in this generation young men married later, and 
there was still every prospect that in tbis case the son would marry. If he did 
so, it was reasonable to suppose that the sum available for the support of his 
mother would be reduced and accordingly it was held that greater weight should 
have been given in assessing damages to the son’s prospect of mariage (Dolbey v. 
Goodman [1955] 2 All E. R. 166).—L. J. 

NEGLIGENCE BY FAILURE IN ExHoRTATION 

THERE is something insidious about welfare in a democracy. It becomes*an 
increasing trend. It is even creeping into the welfare branch of our common law, 
which lays down what precautions an employer should take for the safety of his 
workmen. ‘There is now authority, which is becoming quite a body of authorities, 
that the duty of a master to his workmen in a factory is not only to provide the 
workmen with the best safety equipment but also to persuade,encourage and. 
exhort them to use it. Consider Clifford v. Charles H. Challen & Sons, Ltd. ([1951] 
1 All E. R. 78), and Crookall v. Vickers-Armstrong & Co., Ltd. ([1955] 2 All E. R. 
12) and cases between them. How far is this to go ? A workman is not a child. 
Surely the full length of an employer’s obligation should not exceed e. duty to 
supply safety equipment and to warn workmen cf dangers of which they may 
reasonably be unaware. If it be necessary to instructhow safety equipment is to be 
used, the employer’s duty should, we suggest, include the giving of that instruction, 
The cases, however, have already gone beyond that, and though, in so far as the 
law is a matter of statute, the question is one of construing what Parliament has 
enacted, and yet the cases are extending the common law duty too. We doubt 
whether, in the long run, it is for the benefit of the nation that grown men should be 
entitled to recover damages from others for not encouraging and exhcrting them 
to protect themselves, when the means for their own protection is available to 
them if they care to trouble to use it.—L. J. 


THe PROPOSED INTERNATIONAL Criminal COURT 
Tue Sixth Committee of the Ninth General Assembly of the United Nations 
adopted a resolution to postpone the question of the eatsblishment of an Interna- 
tional Criminal Court ‘until the General Assembly has taken up the report of the 
new Special Committee on the question of defining aggression and hes taken up 
again the Draft Code of Offences against the Peace of Mankind”. Although e 
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the’ re-êxamination of this inportant project has been shelved, it may not be 
inappropriate to discuss some of the problems involved. 

Artcle 1 of the draft Statute (see United Nations Bulletin, Vol. XV, No. 5, p. 
*:96) provides for “an International Criminal Court to try natural persons accused 
of crimes generally recognised under international law”. Who are the ‘‘persons’”’, 
and wifhteare*the ‘‘crimes’’, can be left until later in this article ; the first point 
is that the proposed Court is to be permanent, though sessions are only to be held 
when there are cases for trial. 

‘ Way A PERMANENT” Court? 


The idea of a permanent criminal Court arose soon after the war ended : it was 
an obvious development¢rom the special and temporary tribunals for trying war 
crimes. The sponsors of the new Court have worked in the belief that those tri- 
bunals made such progress in enforcing international criminal law that a per- 
manent institution should now take their place. But the Court is to do duty in 
peacetime as well as in war-time, and it is clear that the cases before it will not 
necessanly be war crimes. This leads on to the point that the accused will usually 
be surrettdered by their State, and not captured in war. Obviously it is simpler 
te set up a temporary tribunal, after defeating the enemy, than it is to create a 
permanent Court in peace-time, on the model of national Courts. This made the 
technical problems so great that the Assembly decided, some years ago, that an 
expert legal report must be obtained. That report has now been supplied, and it 
will form the basis for the eventual re-examination of the project. Allied to it 
are two other reports, both of them on difficult and momentous questions ; how 
to define ‘‘aggeression”’, so that the law prohibiting it may be certain, and how to 
formulate the legal principles resulting from the Nuremberg trisl. Obviously, 
lawyers were the only people who could cope with problems of this type. 

MAKING INTERNATIONAL PENAL Law A REALITY 

Attacks on the War Crimes trials were widespread in defeated Germany, but 
they were also hotly pressed in England. One point which few of the attackers 
seemed to take into account was that all their objections, fantastic or reasonable, 
had already been clearly and forcibly put forward by the advocates for Goering 
and’ his fellowprisoners, and equally clearly and forcibly refuted by the Nurem- 
berg Judges. Therefore, what is particularly interesting about the United Nations 
decision toinvestigate theinternational criminal Court project is its implied rejec- 
tion of the criticisms of Nuremberg. Those criticisms, if successful, would have 
amounted to acceptance of the divine right of statesmen and military leaders to 
tear up treaties and start wars, immune from condemnation and punishment. 
Such anarchy cannot be tolerated, srid it is now clear that Nuremberg and Tokyo 
were tremendous steps forward. They transformed international penal law into a 
reality. In the words of the United States prosecutor, they evidenced “‘a faith that 
the law is not only to govern the conduct of little men, but that even rulers are 
..under God and the law.” 

That declaration was put into legal terms when the International Law Com- 
mission formulated the Nuremberg Principles for the United Nations in 1950. 
Principle ITI records that ‘‘the fact that a person who committed an act which 
constitutes a crime under international law acted as Head of State or responsible 
Government official does not relieve him from responsibility under international 
law”. This great principle is now repeated (in article 25 of the draft Court statute), 
which provides that ‘‘the Court shall be competent to judge natural persons, whe- 
ee al are constitutionally responsible rulers, public officials, or private indi- 
viduals”, 

Nuremberg Principle IV nullifies the defence of ‘‘superior orders”, assuming 
that ‘‘a moral choice was in fact possible” for the accused. Principle VI proclaims 

e fundamental rule (immensely important if acted upon) that international 
criminal law includes “planning, preparation, initiation, or waging, of a war of 
aggression or a war in violation of international treaties, agreements or assurances”’, 
and ‘‘partidipation in a common plan or conspiracy for the accomplishment” 
‘of any ef those acts, Thus, when the draft Statute refers to ‘‘crimes generally 
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recognised under international law”, presumbaly thefe is no doubt that the:Nufem- 
berg Principles are included. 
e 


THe Covurr’s JURISDICTION ` 


When drafting the Statute, several members of the International Law Com? 
mission thought that the best way to establish the Court would be to amend the 
United Notions Charter, and thus make the Court one of the principal orgak of the 
United Nations. Assuming, however, that Charter amendment is impossible, 
another way would be to pass a General Assembly resolution. 

But both of these plans were rejected as unpractical, and the decision was that 
the United Nations should be recommended to call a diplomatie conference, to 
formulate a treaty to create the Court. That treaty would be ratified by as many 
States as possible. Only those States, and no others, would be subject to the 
jurisdiction, and liable to pay for the Court’s upkeep. Withdrawal would be by a 
year’s notice. All these questions are dealt with by articles 24, 26, and 27 of the 
draft Statute. ; . 

Here emerges the extremely serious point that the Statute would not give the 
Court jurisdiction to try aggressors (or any other criminals), unless their Kates had 
agreed to this. Indeed, article 27 goes further, and also prohibits trial in casęs 
where jurisdiction has not been conferred by the State or States ‘in which the crime 
is alleged to have been committed”. Thisisall very well for cases such as counter- 
feiting currency and drug-smuggling, and (from a practical political point of view), 
it may be unavoidable, but nevertheless it nullifies the law which regards aggressive 
war as “‘the supreme international crime”, as the Nuremberg Judges stigmatised 
it. Apparently, a State contemplating aggressive war can make its leaders 
immune from trial after defeat, merely by failing to ratify the Statute. 

Now it is true that, after the last war, a great deal was said about the iniquity 
of the victors trying the vanquished (though who else was to try them was left 
uncertain), but what is perfectly clear is that no criminal law could ever be enforced, 
if criminals had to be kind enough to consent before they could be tried. What is 
tohappen ifanaggressor is defeated, but theCourt is forced to hold that it has no 
jurisdiction ? Manifestly, an ad hoc tribunal, such as Nuremberg, would then be 
exposed to the justified criticism that it had merely been set up because a noynal 
trial was illegal. To this, the only answer would be that article 54 provides that 
“nothing in the present Statute shall be taken to prejudice the right of two or more 
States which have conferred jurisdiction upon the Court jointly to set up special 
tribunals to try the perpetrators of crimes over which each of such States has 
jurisdiction according to the general rules of international law.” But whether or 
not this answer would be valid is dubious. .Warning can be taken from the fact 
that Holland has already stated that this ‘‘Government would regret it if this article 
would be misused for the trial of major war criminals who are subjects of a State 
which has lost a war, in case that State has not given jurisdiction to the Court”. 

In its comments on the draft Statute, the International Law Commission itself 
conceded that “‘the Statute had laid down extensive limitations on the jurisdiction 
of the...... Court’, and article 54 was regarded by the Commission as a sort of 
“escape clause’, Admittedly, the whole subject is extremely difficult and con- 
troversial, but many lawyers will consider that the jurisdictional restrictions are 
so serious that the present project should not proceed.—H.M. 


REVIEWS. 


Year Book of Human Rights for 1952. New Yorx: United Nations Organisation, 
Department of Public Information, Sales and Circulation Section. Available 
from: Oxford Book and Stationery Co., Scindhia House, New Delhi, and 17 
Park Street, Calcutta. P. Varadachary & Co., 8 Linghi Chetty Street, Madrad. 
1955. Demi 4 to. Pages xvi and 490. Price Ks. 80. 

Tis is the seventh year of issue. The series was started in the year 1946. Its 
object is to collect information from allnations of the world on the subject of human 
rights, which have come to the fore on the conclusion of the Second Word War.e 
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The publication, is divided into four parts. Part I concerns itself with States 
(National legislation and decisions of National Courts). Here 74 nations havg taken 
part,e Dealing with India, we first have changes made in the Constitution of India 
*during the year 1952. Then we have other legislative enactments, wherein the recent 
amendment in the Preventive Detention Act, 1948, is discussed. Lastly, we have 
decisiqps, of she Supreme Court of India, in which seven decisions bearing on the 
subject of human rights are summarised. Part II deals with (a) Trust territories, 
in which seven such territories are included and (b) seven Non-Self-Governing 
territories. Thus, the two parts together tell us what is being done by different 
nations of the world in the direction of amplification of human rights. Part IIT 
refers to international treatises and agreements and other texts adopted by specializ- 
ed agencies and other inter-governmental organizations. The last part is devoted 
to the United Nations and human rights. Herein is set out the Charter of Human 
Rights as universally arrived at by all nations and adopted by U.N.O. This yearly 
ublication is not only brimful of interesting information, but is a record of steps” 

eading to the ideal, the Parliament of Men, the Federation of the World. 


Laws. cONterning Nationality. New Yorr : United Nations, Department of Pub- 
e lic Information, Sales and Circulation Section. Available from: Oxford Book 
and Sfationery Company, Scindhia House, New Delhi, 17 Park Street, Cal- 
cutta, P. Varadachary & Co.,8 Linghi Chetty Street, Madras 1. 1955. Demi 

8 vo. Pages xvii and 594. .Price Rs. 20. 

Tus is the first step towards the progressive development and codification of 
international law. The subject chosen is nationality. On that topic, 84 nations 
of the world have eontributed the provisions of law enacted bythem. Referring to 
India, we find that articles 5 to 11 of the Constitution of India dealing with the 
subject in hand are reproduced. One would expect to find legislation on naturalisa- 
tion and citizenship. The value of comparative study of laws as obtaining in the 
different nations of the world cannot be gainsaid. It shows the way to further deve- 
lopment and points to the unification of law. In compiling this publication use has 
been madeof “A collection of Nationality laws of various countries as contained in 
Constitutions, Statutes and Treaties” published by the Carnegie Endowment for 
Intgrnational Peace in 1929. The laws published here are mostly in English ; 
and where translations are made into English uniformity of terminology is maintain- 
ed. To make the book complete appendices are added, dealing with (1) Interna- 
tional Conventions dealing with Nationality, (2) Nationality provisions in peace 
treaties, and multilateral treaties or Conventions, and (8) List of bi-lateral treaties, 
conventions or agreements, concerning nationality and registered with the League 
of Nations or the United Netions. Time is ripe for codification of international 
law. A law arrived at by the consent of all nations must command compliance ; 
but unless the law is backed up by sanctions, it is bound to remain a parable of 
pious precepts. 


International Review of Criminal Policy : New Yorx : Department of Public 
Information, United Nations. Available from, Oxford Book and Stationery 
Co., Scindhia House, New Delhi. P. Varadachary & Co., 8 Linghi Chetty Street, 
Madras. 1955. Demi 4 to. Pages vii and 169. Price Rs. 10. 

Tms is Vol. 5 in the series of Crimes and Punishment on an international plane, 
published by the United Nations Organisation in New York. It is published in 
three lenguages, English, French and Spanish. The original is in one of these 
languages, and it is followed by summaries in the other two languages. At one 
time the field of offences was very extensive and the basis of punishment was 
vindictive. With the growth of civilization, the idea about crimes and criminals 
underwent a great change. We now look upon crime as a habit of mind curable 
by proper treatment and the basis of punishment as reformative and not punitive. 
To further humanise both is the purpose of this series of publications. We bave 
here, first, six general articles on cooperation international de las naciones unidas 
en la prevencion del delictsy tratamiento del delircuente in Spanish, La specialisa- 
tion des establishment penitentiares and La treatment des delinquantg au Congo 

* Belge ig French ; and Juvenile delinquency in Latin American countries, compara- 
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tive survey of the treatment of juvenile delinquents if Europe and Prostitution’ in 
Japantin English. All these articles are teeming with interesting information and 
statistics, and are well-worth a perusal. Another part of the book is devoted to 
the United Nations activities in the field of prevention of crime and the treatment © 
of offenders. Coming to the section dealing with India, we find that in the State 
of Bombay forms of inmate participation through a system of panchayats bap been 
introduced, so also is the system of granting furloughs to prisoners. In the State 
of Uttar Pradesh, an experiment in the rehabilitation of prisoners outside the jail 
is being successfully carried out. ; 


Century Digest of Statutory Notifications, 1854-1954. By B. L. GOSWAMY, B.A., 
LL.B., P.0.8., DELHI 6: Jupiter Publications, Ramsingh Building, Lothian Road. 
1955. Crown 4 to. Cols. 1286. Price Rs. 25 (Vol. I). ? 
Tuts publication is the product of patient research and untiring industry, classi- 

ication and co-ordination, clear printing and good arrangement. It is designed to 

appear in three volumes, of which the first volume is published. The volume 
deals with headings from ‘abducted persons’ to ‘defence services’. The h are 
copied from Acts, Ordinances and Orders, from 1854 to 1958 by the Govers ent of 

India. It is well-known that the Executiveis empowered by our Legislatfiré to issuce 

rules and notifications. These have as much validity as the Acts themselves. 

They lie scattered in the voluminous pages of the Official Gazette. To trace any 

one of them is atask of difficulty. They will be found digested herein a systematic 

manner. The purpose of each ‘notification is briefly given. The tables are set 
out in full. Underneath each entry the part, page and date are given to faciliate 
references to the original. The yearly notifications for 1954 et seq will appear at 
intervals. At the end of every five years, there will be consolidation. The 
publication appears in loose-leaf form in order to facilitate incorporation of issues 
m years to come. 


Industrial Law Digest, 1953-1954. By N. K. Kuang, B.A., and L. B. BHIDE, B.A., 
LL.B., Bompay 2 : N. M. Tripathi, Ltd., Princess Street. 1955. Roy 8 vo. 
Pages xxi and 382. Price Rs. 15. . : 
Tuts is a second supplement to the main digest of industrial law cases published 

by the compilers some time ago. It is published in two parts. The first part iS a 

digest of cases, reported as well as unreported, decided by the Labour Appellate 

Tribunal. Part two is a digest of cases relating to industrial disputes decided by 

the Supreme Court and the High Courts in India. These cases are to be found in a 

number of law reports, and the digest of these cases in a handy volume makes for 

facility of reference. The period covered is 19538-1954. We suggest that the 
compilers will bring out a consolidated digest of industrial cases at no distant date. 


The Guardians and Wards Act, 1890. By Mantua RAMAMUBTI, M.A., B.L., Ad- 
vocate, MADRAS 4: Madras Law Journal Office, Mylapore. 1955. Demi 8 vo. 
Pages xlviii and 405. Price Rs. 10. ; 

Tu Guardians and Wards Act is not burdened with too many annotations and 
one more commentary on it is welcome. In the present edition the provisions of 
the Act are carefully analysed and commented on in their setting of decided cases. 
The annotations are grouped under suitable headings. The analogous legislation 
of the Indian Majority Act is also annotated. The present handy edition of the Act 
will repay references made to it. 


The Law of Preventive Detention. By V. G. RAMACHANDRAN, M.A.,B.L., MADRAS 4: 
Madras Law Journal Office, Mylapore. 1955. Demi 8 vo. Pages lxi and 
206. Price Rs. 6. * 
Tug law of preventive detention is here considered in its three-fold aspect. The 

first chapter treats of article 22 of the Constitution of India, the subject-matter 

of which is protection against arrest and detention in certain cases. We have here 
an interesting and elaborate dissertation on the subject. Chapter 2 deals with the 

Preventive Detention Act, 1950, the sections of which are exhaustively annotated 

and explairféd. The third chapter treats of high prerogative writs as enshrined in a 

arts, 82 and 226 of the Constitution. This part is full of useful information abut the 

writs in general, ; 
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. CERTIORARI 


The Comedy of Error in India : Evolution of error of law apparent on the face 
of the record as a ground for the issue of certiorari in India. 


Ea% of the extraordinary legal remedies in India, commonly-called the prerogative 
writs, hXd its own distinctive development. The story of writs like habeas corpus 
is intimately, connected with the struggle of India forfreedom. The development of 
értiorart has also a very interesting story. In the history of certiorari in India one 
of the gréunds for the issue of the writ has been undergoing fascinating developments 
in very recent years. That ground is error on face of proceedings. It is the object 
of this paper to trace its development and elucidate the concept. 

Though the phrase now met with in India is ‘error of law’ apparent on the face 
of the record and though this expression practically coincides with modern practice 
in certiorari, it scarcely agrees with its real scope or its origins. The original phrase 
was ‘error on face of proceedings.’ This can be seen from worksof reference! and 
inferred from old English cases and also from the few early Indian decisions. Error 
in law was not the only error recognised in the classical common law of England. 
There were also error in fact and error in form as grounds for the issue of the writ. 
Error in fact has never been in vogue in India. It had also disappeared from English 
certiorari practice when procedural proprieties came to be enforced under the term 
natural justice and grave abuses of tribunals were grouped in jurisdictional faults, 
for %rror in fact concerned itself mainly with the orderly and proper procedure of 
the tribunals. Error in form arises when the record breaks the rules prescribed 
for the making of the decision or order. For example in England until 1848, a 
conviction by Justices had to observe many rules of form very strictly. Everything 
necessary to support the conviction had to appear on the face of the record. The 
conviction had to recite the information in its precise terms. It had to set out the 
evidence of each witness as nearly as possible in his actual words. It bad to show 
that the case was brought within the Act of Parliament creating the offence. If 
there was any defect in the form regarding any of the above mentioned entries 
appearing on the record the conviction was quashed for error? of form. There are 
in India early decisions quashing convictions of Magistrates for error in form. One 
of them is Queen v. Siddulph.* In civil matters even from early times the English 
King’s Bench was never so strict as to the form of the record as in convictions. The 
record had to contain everything necessary to show jurisdiction in the tribunal but 
neither the evidence nor the reasons for the decision were to be put down in the record. 
In the case of statutory tribunals which is the normal type in modern administrative 
law the rules regarding orders in civil matters were, in the absence of statute, 
applicable. 

The term found in early authorities is error in law and not error of law. It is 
not known whether there was any difference between the two expressions but in 
Indh at present none is noted. 


1 Like Halsbury’s Laws of land and 8 Reev. Chandler, (1702) 21 BH. R. 1288, 
English and Empire Digest: cf. e latter, Holt J.,The Queenv. Burnaby, (1708) 92 E.R. 
Vol. XVI, p. 427, heading (d). 998: 91K. R.1866: 91 E.R. 786. 

2 The ground of error, in fact, is very well- 4 (1850) 21.D.(0.8.) 571. The conyiction 
discussed by De M. Gordon, in ‘Certiorari and did not set out the evidence as the statute 
tbe Revival of Error in Fact’. 42,.L.Q.R. had prescribed. Evidence, not the deposi- 
pp. 521-588. The definition is on pp, 526-527. tion as such. 
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The older expression is ‘on the face of the proceedings not on the face of tthe rebard. a 
It mab be of some importance in certain circumstances to know this point. It 
might be thought that a remedy, like certiorars, which worked through the mgdium 
of record would be inapplicable to a case where the administrative orders were mérely, 
verbal and not reduced to writing. But if as a matter of fact there was error in an intpor- 
tant part ofthe proceeding which the tribunal had not reducedintoreqprd then the 
certiorari Court has power to quash the return for, improper return and mb the 
writ or notice, as we should call it to-day, for a more proper return and if necessary 
command the inferior tribunal to make a proper record : proper according to the 
view expressed by the superior Court. Therefore, if there was error in the proceedings 
and that error had to be shown on the record and the delinquent tribunal had not 
made a proper record then the certiorari Court can see thata proper record is made.” 
If an oral order had been made, a notice of certiorari from the Court imposes at once 
a legal duty on him to reduce his order into a record.® But it is suggested that the 
use of the word ‘record’ does not disable the Courts from getting a proper record of 
the proceedings. ; rae 

However, the expression ‘error of law apparent on the face of the record’ is cient 
for modern certiorari practice. The only point to remember is that if there fs conflict 
between ‘record’ and ‘proceeding’ in any connection, the latter termis more author® 
tative. ` 

The complete emancipation in India of error of law apparent on the face of the 
record as a ground for the issue of certtorart may be stated to date from December 9, 
1954, when for the first time the Supreme Court issued a writ on that ground alone.*a 
The doctrine was very early recognised in India, as stated already, but apparently 
fell into disuse, so that when in this country it was claimed, all the processes of a 
rebirth had to be gone through before it was re-established. In the first few modern 
cases the Court held that certiorari could issue only for jurisdictional defects and 
not when an order was merely erroneous. BeaselyC.J.? added that if a tribune] had 
jurisdiction at the commencement of the enquiry ‘any errors’ committed subsequently 
cannot take away the jurisdiction once obtained’? and that the High Court would 
not interfere by certiorari unless an authority acted without jurisdiction or in 
excess of it but not where it was guilty of an error of law or fact? The inadequacy 
of this statement of the law by the learned Chief Justice was noticed by Bardswéll J. 
who was a party to that decision and therefore he declared a slight alteration in the legal 
position in the very next case and stated!’ that even after the commencement with juris- 
diction a tribunal could make errors which if they touched jurisdiction could be interfered 
with. Thuserrors of jurisdiction committed after the commencement ofadjudication 
with jurisdiction got recognition but mere errors of adjudication remained outside. 
Scrutiny for jurisdictional errors extended from the commencement of the adjudica- 
tion to its entire duration. In Zemindari of Mandasa v. Ryots of Mandasa Zamindari, 
by certiorari a decision of a tribunal which entered into an enquiry with perfect com- 
petence was quashed for an intervening excess of jurisdiction committed by it there- 
after. In 1937 the important case of Mahabaleswarappa v. Ramachandra Row? 
was decided where Venkatasubba, Rao J. with great nobility admitted that the 
non-recognition of error of law apparent on the face of the record as an independent 


5 Even the English divisional Court made 
certain observations in R. v. Metropolitan 
Police Commissioner, Ex Parte Parker, [1953] 
I W. L. R. 1150, overlooking the existence of 
this power in the Court. 

6 Ren v. Coles, (1845) 1 15 E.R. 802 is in 
point : Cf. D. M. Gordon, The Cab-Driver’s 

icence Case, (1954) 70 L.Q. R. 208, 212 for 
more cases. 

6a Hari Vishny Kamath v. Syed Ahmad 
Ishaque, [1955] S. C. J. 267. The statement of 
the Bombay High Court in Katkhusroo Phi- 
rozshah v, State of Bombay,(1954) 57 Bom. L.R., 
24 F.B., that inRaj Krushna v. Binod, [1954] 
A.LR. S. @ 202, the view taken by the Supreme 
Court was that there was ar error apparent on 
{he face of the record would create an impres- 


sion that the Supreme Court quashed by 
certiorari for error apparent on the face of the 
record the decision of the Election Tribunal. 
In that case the Supreme Court had enter- 
tained a direct appeal from the decision of the 
Tribunal under art. 186 of the Constitution. 

Y Ktumaraswami v. Kunirathna, (1982) 55 
Mad. 942, 944, Shanmuga v. Subboraya, 
Say A. I. R. Mad. 188, Asan Maracaiy v. 

ijli Saheb, (1988) 57 Mad. 571, 576. 

. 8 (1988) 57 Mad. 571, 580. 
9 Ib. p. 578. : 
10 In Sankaranarayana v. Miran Sahib, 
(1984) 57 Mad. 582. 
11 (1982) 66 Mad. 579,. [4984] A. L R. 
Mad. 231. g n 
-12 [1987] Mad. 182. :© 
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grountl for the issue of certiorari was the result of a misreading of the decigions on 
the point, and stated it as a well-settled rule. Still the learned Judge hall given 
another explanation to the issue of certiorari in that case whichread with that of 

Comish §. who sat with him lowered his observations on the ground of error to that 
of an obiter. This shows the great reluctance of Courts to move out of thé beaten 
path though the Judges are convinced of the propriety of the unfrequented line. 
Even in Krishnaswamy Aiyar v. Mohanlal Binjani after an elaborate review of the 
legal position the.Court felt confident to state only that ‘errors apparent on the face 
of the proceedings are always treated as errors of jurisdiction for the purpose ‘of 
quashing by issue of a certiorari’ from which it would appear that it was a kind of 
exception to the general rule of quashing by certtorart which was limited to jurisdic- 
tional defects alone. This idea was rendered in another way by some Judges stating 
that the rule that certiorari would go for patent errors is an exception to tho general 
rule that the writ would not issue to correct errors of lower tribunals. This 
restri¢ted way of putting the matter was slowly abandoned by the High Courts as 
the fall import of the judgment in R v. Northumberland Tribunal’™ became apparent 
and inNGagaimal Bhikchand v. M. V. Deo”. Sinha O. J. ‘declared the law without 
any limita&ons and the decisions which quashed administrative orders for error on 
“face of the proceedings became numerous.¥8 ; : 

‘ Thus*error of law which was apparent on the face of the proceedings which was 
not connected with jurisdictional facts, but only with adjudicatory facts, i.e. on the 
points which arose for the decision of the tribunal in the course of the proceedings, 
was clearly recognised as a ground for the issue of certiorari in India. 

No sooner error of law apparent on the record was recognised as a distinct ground 
for the issue of certiorart than difficulties arose about the content of that phrase. 
It was stated that the error of law which can be considered to be apparent on the 
face of the record was not an error, which can be pointed out to the superior Court 
after a long and elaborate argument but an error so patent, so manifest, that the 
superior Court will not permit the subordinate Court to come to a decision in the 
face of a clear ignorance or disregard of a provision of law.%° This was indeed an 
obviously unsatisfactory statement for what is clear to one Judge may be dark to 
another and to define error of law apparent on the record as that which will be 
self-evident to the unaided Court, would be to keep this concept in perpetual uncer- 
tainty. Another opinion was that an error in order to be a ground for correction 
by certiorari must not be a mere error of law, but the view taken must be wholly 
impossible of acceptance or could not be reasonably taken. Few indeed will be 
the legal interpretations or other decisions of which one can remark that it is beyond 
rationality or unreasonable. The practical result of such a refinement if accepted 
would have been the virtual elimination of error of law from the grounds for the issue 
of certiorari. A conscious violation of the provisions of an Act was a patent error of 
law, was the view propounded in another case.2* To makethe visibility of an error 
depend upon the intentional commission thereof would be to leave out all wrong 
adjudications of administrative authorities which result from honest foolishness. 

It took sometime for the removal of all these fallacies from the field. d 

Into some of these difficult positions the High Courts thought that they were 
forced by Supreme Court decisions. When in 1950 in Bharat Bank v. Employees 
of Bharat Bank, the grounds were stated for the igsue of certiorari, error of law was 
not included as one of them.*® In Veerappa Pillai v. Raman and Raman Lid.** 
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18 [1987] Mad. 182, 144.5 ` pality, (1952) 54 Bom. L. R. 922, 927. 
14 [1948] 2 M. L. J. 559. 20 This view was adopted by the Rajas- 
15 Followed in Chaganlal Raghunath v. The than High Court, in Dholpur Co-op. T. 


&M. Union v.Appellaie Authority, [1955] 
A.LR. Raj. 19,26. A bare perusal of the judg- 
ment and the record should show that there 


Additional Deputy Commr., Nagpur, (1950) Mise. 
Peg. 37 of 1950, citedin [1952] A. LR. Nag. 
at p, 5. 


P 
16 In Moshina Mahomedali v. State of 
Bombay, (1950) 58 Bom. L. R. 94, 97. 
16a “Hos1] LANE. R. 268) 

17 [1952] A. I. R. Nag. 4, 5. ; 

18 Mallikarjun v. Satyanarayan, (1952) 55 
Bom L. R. 80. ` : 
* 19 Myghram v. Patil, (1951) 58 Bom. L. R. 
1009, followed in Batuk v. Surat Munici- 


was error. 
.21 Kana Kachra v. Jadeja Bhikhubha, 
(1958) A. I. R. Sau. 195,197, 

22 Malikarjun v. Satyanarayan, [1952] 55 
Bom. L. R. 80. 

28 [1950] A. I. R. S.C. 188, 2119para. 68. 

24 1953] S. C. J., 261 at 267-268. f 
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though error apparent on the face of the record was iicluded as a ground fer the 
issue of the wirt the Superme Court had in that case revérsed the Madras High Court. 
The latter had quashed the decision of the administrative authorities, because, in 
substance the authorities abused their jurisdiction by breaking an implied under- 
standing that existed between all the parties. The Supreme Court appears to have 
considered the Madras Court™ to have corrected what in the latter’s opinion was a 
wrong decision of the administrative authority. The impression left on many by 
the "decision: therefore, was that it discouraged the correction of administrative 
tribunals. In the next case, Parry & Oo. v. Comm. Employees Association,® the Supreme 
Court, while asserting that error of law, apparent on the record, was a ground for 
certiorari, vacated a certiorari issued by the Madras High Court for such error because 
according to the Supreme Court the error in that case was fot apparent. This was 
a rather difficult case, for, the Madras High Court had stated that the interpretation 
of the statutory term of “overtime work” which was patent in the order was wrong. 
The Supreme Court held that error was not apparent on the record, but sinae the 
respondent’s case was not argued before the Supreme Court, this decision was given 
under some disadvantages. Again, this decision created an impression error 
of law apparent on the record, unlike in English law, was not a ground for c€rtiorart 
in India, and on such an impression the Madras High Court refused a certiorari,27e 
declaring at the same time that had their powers been not crippled by the Supreme 
Court decision in Parry & Co.'s case ® they would have issued the writ in the case 
before them. This was a gratuitous self-limitdation, because Mukorjea J. had expressly 
mentioned error of law apparent on the face of the record as a ground for the issue 
of the writin Parry dœ Co.’s case.* The Supreme Court decisions were not understood 
by some other High Courts to deny to error of law apparent on the face of the record 
the position of a ground for the issue of certiorari.™? In the next Supreme Court 
decision, Ebrahim Aboobaker v. Oust. Gen. of Hvac. Property?! in the grounds mentioned 
for certiorari error of law was not one. This ground was not relevant in that case, 
but the absence of this ground among those for the issue of certiorari, when violation 
of natural justice was mentioned, (which ground was also unnecessary in that case) 
helped further to create an impression that error of law was really dropped. However, 
in Basappa v. Nagappa*®, while reversing a judgment of the Mysore High Court 
which quashed the order of an eleotion tribunal, among other grounds, for error*of 
law apparent on the face of the record (the High Court held certain relevant findings 
of the tribunal to be based on no evidence), the Supreme Court declared in unequivocal 
terms that certiorars would issue for error of law apparent on the face of the record 
but demonstrated that the tribunal’s findings were based on evidence. This judgment 
was a path-clearing one and was held to break new ground®, 

In Hari Vishnu Kamath v. Syed Ahmad Ishaque ® as already mentioned the Sup- 
reme Court issued a writ of certiorari and quashed a decision of the election tribunal 
for error of law on the face of the record. ` 

A brief notice of the case is necessary. The dispute started with certain errors 
in colour. Brown barred ballot papers were prescribed for State elections and n 
barred ballots for Union elections. In Sobhani polling station voters eed ths 
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25 Cf. a resume of the case in C. S. S. Motor 
Service v. The State of Madras, [1958] A. I. R. 
Mad. 279, 204, for the ground of the decjsion of 
the Madras High Court. 

26 [1952]S.C. J. 275, 278. 

27 S. I. Bank v. Pichuthayappan, posal 
A. I. R. Mad. 877, 881. The view in Deoria 
Sugar Mills Ltd. v. Gov. of U. P., [1954] A. I. R. 
All. 497, F.B. and the diffculty to grant 
relief under art. 226 in Brijenara Swarap v. 
Election Tribunal, [1955] A. I. R. All. 129, 
could be traced to Parry & Oo’s decision. All 


these cases may be now called ‘“Parry’s Bitters.” - 


28 [1952] S. C. J. 275. 

29 Ib. Sup. But the above Supreme Court 

decisions did preate uncertainty for a time. 

380 Bajra v. 4. D. C., Akola, [1958] 

Nag. 148, Mallikarjun v. Satyanarayan, (1952) 
2 


55 Bom. 80, and Babu Ram v. State of U. P, 
[1958] A. I. R. All. 641, 645-646 but five weeks 
before another bench of the same High Court 
held otherwise in Sheo Kumar v. V. G. Oak, 
[1958] A. I. R. All. 638. 

81 [1952] S. C.J. 483, 486. For the way this 
case was construed, Cf. Hukam Singh v. Sardul 
Singh, [1958] A. L R. Pep. 188. In D. N. 
Banerji v. P. R. Mukherjee, [1958] A. I. R. S. C. 
58, 59, ‘Chandrasekhara Iyer J. for the Coust 
stated, affirming the Calcutta High Court, that 
for flagrant violations of law certiorari would 
issue. The writ was not issued in this case. 

82 [1954] S. C.J. 695, 703. 

88 Cf. Observations of Mootham J. in 
Ishwari Prasad v. Registrar, Allahabad Univer- 
sity, [1955] A. I. R. All. 181, 186, 

88a [1955] S. C. J. 267. ° 
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Wrortg ballot papers and violated r. 47 (c) of the Rules made under the Repregentation 
of the Peoples Act, 1951. In Sobhapur 443 such wrong ballots were used of which 
Syd Ahmed got 301 and this led to a majority of 239 votes for him more than Hari 
Vishnu’ the petitioner who got only 62 wrong votes. If the wrong ballots cast in 
favouf of both were rejected, the petitioner would have got 65 votes more than his 
rival, the tdtal difference in their votes being only 174. On, this ground the election 
tribunal was requested to declare the election void. Syed Ahmed, onthe other hand, 
pointed out that in other polling stations votes cast in his favour on wrong ballots 
were rejected and if all votes cast in his favour on wrong ballots were also counted 
he would have got 117 votes more than the petitioner. He could urge the injustice 
of compelling him to go through an election contest again for the fault of the polling 
officers who distributed wrong ballots. Tho election tribunal held by a majority 
that the 301 votes found in the box of Syed Ahmad at Sobhapur should have been 
rejected because ast Bas cast in direct violation of r. 47{c). But the tribunal 
held*that it being nobody’s case that the voters would have voted differently if the 
coldur of the ballots had changed, the result of the election, (which to the tribunal 
was thing but the faithful reflection of the free and true mind of the majority of 
the e hised community as registered in the ballot boxes) had not been materially 
affected. They had to set aside an election under s. 100 (2) (c) of the Act only if 
the reSult of the election had been materially affected. According to their inter- 
pretation of the term the result of the election had not been materially affected on 
the facts of the case. Therefore, the tribunal dismissed the petition. The Supreme 
Court held that this interpretation of the statutory term by the election tribunal 
was wrong, that the expression had to be construed in the same sense throughout 
the Act and that under s. 66 of the Act it clearly meant the result of the election on 
the basis of valid votes. The only correct and perceivable end in law was that 
reached through the prescribed means, so that any vote cast violating a provision 
of the Rules was non-existent and could not be counted at all nor could it convey 
the true or any will of the voter. The result of the election was, therefore, materially 
affected and the error in the decision of the tribunal wes apparent on the record. 

The decision of the High Court** rejecting the petition for certiorari was wrong 
and therefore the Supreme Court reversed the High Court decision, issued a certiorari, 
ahd quashed the decision of the tribunal. 

In elaborsting the ground of the decision the Supreme Court removed many wrong 
views about error of law. It can be now stated that an error to be apparent need 
not be visible to the Court without argument, it need not be violently unreasonable 
as to startle the spectator, it need not even be a conscious violetion of law because 
if any of these yard-sticks were used to measure the error committed by the tribunal 
in Hari Vishnu Kamath’s case™> a certiorari could not have been issued. 

The last resistence on the part of administrative tribunals to the entry of error 
of law into their domains was put forth in Sangram Singh v. Hlection Tribunal, 
Kotah,* and the last blow, decisive and complete, was struck for the doctrine by 
the Supreme Court in the same case. The election tribunal of Kotah which had by 
virtue of s. 90, Representation of the Peoples Act 1951, to follow the provisions of 
the Civil Procedure Code for the trial of suits in the trial of election petitions, con- 
strued O. XVII, r.2, read with O. IX, r.6 (1)(a), of the Code, to mean that unless good 
cause was shown for a person’s absence at the first hearing or one of the dates there- 
after, the tribunal had to debar him from the entire subsequent proceedings even though 
he appeared at a subsequent’ adjournment and sought permission to participate 
init. This was a wrong view of those provisions. Rightly understood the tribunal 
had a very wide discretion in the matter of giving permission to the respondent to 
participate in the proceedings from the point at which he appeared whereas if good 
éause was shown for his default he could be heard “‘as if he appeared on the day fixed 
for his appearance”. By absenting once the absentee did not mortgage his 
whole fature, as ‘Bose J. observed, but only enabled the tribunal to proceed in his 


84 [1955]S.C. J. 267, 279-281. Court Judgment. 


84a The grounds forthe High Court decision 84b [1955] S. C. J. 267. ö 
e were different: Cf. Hari Vishnu v. Ahmed Syed: 84o [1935] A. I. R. S. C. 425, 
[1954 A. L R. Nag. 166, F.B. for the High 84d AsO. IX r. 7, stated, 
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. absence, (because O. LX r. 6, authorised it todo so) but the law did not emposver*it 
. to stop fim from coming in at a later stage simply because he absented at an earlior.* 
_In this case the tribunal thought that it had no discretion in the matter unless good 
cause was shown for the non-appearance. Here was therefore a case of a nomexergise 

_ of a discretion vested in the tribunal because of an erroneous view of the law: 
` The petition for certiorari to quash the order of the tribunal debarrmg hiseright 
.to participate in the proceedings was dismissed by the High Court on the ground 
inter alia, that it could not review the reasons given for the decision of the tribunal 

.to refuse all participation for Sangram’s counsel, i 

On appeal to the Supreme Court it was urged that s. 105 of the Representation 
of the Peoples Act, 1951, made the decisions of Election Tribunals “final and con- 
‘clusive” and hence the High Courts and the Supreme Court violated the law if they 
interfered with the orders of these Tribunals for error of law. It was argued that 
the decisions of these tribunals were as absolute as those of the Supreme Court in its 
own sphere on.all matters whether of fact or of law provided they were within 
jurisdiction and it was not correct tosay that these tribunals could commit anerror 


of law. i ; , vA 

- The Supreme Court pointed out that the point was ne longer open but cdheluded 
‘by the decisions of three Constitution Benches of that Court*! and made the following® 
statement of the law which would, it is hoped, put an end to any similar objection 
in future. 

“The jurisdiction which Arts. 226 and 186 confer entitles the High Courts and this Court 
to examine the decisions of all Tribunals to see whether they have acted illegally. That jurisdic- 
tion cannot be taken away by a legislative device that purports to confer power on a tribunal to 
act illegally by enacting a statute that its illegal acts shall become legal the moment the tribunal 
chooses to say they are legal. The legality of an act or conclusion is something that exists outside 
and apart from the decision of an inferior tribunal. 

It is a part of the law of the land which cannot be finally determined or altered by any 
tribunal of limited jurisdiction. The High Courts and the Supreme Court alone can determine 
what the law of the land is ‘vis a yis’ all other Courts and tribunals and they alone can pronounce 
with authority and finality on what is legal and what is not. All that an inferior tribunal can 
do is to reach a tentative conclusion which is subject to review under Arts. 226 and 186. There- 
fore, the jurisdiction of the High Courts under Art. 226 with that of the Supreme Court abeve 
them remains to its fullest extent despite s. 105. . ' 7 

That, however, is not to say that the jurisdiction will be’ exercised whenever there is an 
error of law. The High Courts do not, and should not, act as Courts of appeal under Art. 226, 
Their powers are purely discretionary and though no limits can be placed upon that discretion it 
must be exercised along recognised lines and not arbitrarily ; and one of the limitations imposed 
by the Courts on themselves is that they will not exercise jurisdiction in this class of case unless 
substantial injustice has ensued, or is likely to ensue.” (pp. 428-29), 

An attempt can be made to find out the exact limit up to which error can be detected 
in administrative proceedings after an examination of some of the more important 
oases on it. : 

- In Krishnaswamy v. Mohanlal®, the administrative tribunal adopted a wrong 
interpretation about what is a valid tender against all established authorities and 
ordered eviction of a tenant. The High Court quashed the decision for an error 
‘apparent on the face of the record. The principles of what is a legal tender are 
‘sufficiently woll known in the law of landlord and tenant and it cannot be different 
‘for different tribunals. When, therefore, a special tribunal‘makes a wrong application 
of such principle and that error is manifest on the order the High’ Court can interfere 
through certiorari. “In Anandalwar v. Second Judge, Sm. O. 05%, the aministrative 
tribuńal again made an error about what is a legal tender, but this time dismissed 
‘the petition of the landlord. There was no dispute about the facts. The only-dispute 
‘was about the application of the concept of tender tothe findings of facts. In this 


+ 84e See observations of Bose J. in Sangram Hari Vishnu Kamath v. Syed Akhmad Ishaque, 
Singh v. Election Tribunal, Kotah, [1955] [1955] S. C. J. 267. . 


A. T. R. S. C. 425, 432. : ee 85 [1949] A. I.R. Mad. 585, 8. C., [1048 
B4f Raj bs res V. Bingd, [1954] A. I. R. .2M. L. J. 559. š 


S. C. 202, 204; .Dyrga Shgnkar Mehta v. , 86 [1949] A. I. R. Mad. 788. 
Raghuraj Singh, [1,954] A, I. R, S.,C. 520,:522 ; t A Leh 
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‘the administrative tribunal was in error, and was properly corrected by certiorari 
because the mistake was patent onthe record. In Dr. Mohd. Ibrahim v. Ahmed*Khan™, 
A the &ppellate rent tribunal had to apply s. 7(3)(a)(Z) of the Rent Control Act® under 
which -a*person who “is-not occupying a residential building of his own in the city” 
‘can get a building of his own for that purpose by evicting its tenant. The statutory 
term for inferpretation was “occupying a residential building”. The fects to which 
the law had to be applied were these. A muslim landlord, who was the husband of 
.two wives and the owner of two houses, lived with his first wife in a rented honse, 
but whenever it pleased him he went and stayed with his second wife, who occupied 
one of his own houses with her parents. He had rented out his second house to 
tenants. He wanted the eviction of the tenants of this second house on the ground 
that he was not occupying any house of his own in the city. The Rent Controller 
dismissed the petition.. The Chief Judgeof Small Causes Court allowed it on appeal 
but the High Court quashed the order of the Chief Judge on certiorari. The applicant 
for tite writ argued that on the admitted facts of the case the landlord could not be 
„Said %to be not occupying a house of his own in the city. He, therefore, contended 
that there was an error apparent on the face of the record. 
- « The Chief Judge had said :— ` 
“the fiction of the unity of the spouses in the eye of the law does not necessarily drive one 
to hold that- a mucb-married husband should be deemed to be residing at every place where any 
of his wives is residing ; ” . 


On which the High Court observed?? :— ee 
“....It may be remarked with equal force that there is nothing which compels a Court 
to hold that a much-married man can keep each of his wives in a separate building of bis and 
seek another bullding for his own residence” : : 


and added that the Court’s decision must rest on the construction of the word, 
‘occupying’ in section (8)(a) of the Act: . After reviewing many authorities, the 
learned Chief Justice came to thé conclusion that a person must be deemed to be 
occupying a residential building at the time of application for an eviction, if any of 
his family or dependants reside therein with his permission and on his account and 
he can go and stay there when he likes though physically, he himself might not be 
residing there. That is the construction of the word and in this case the landlord 
was ‘occupying’ the house in which his second wife was residing. It was therefore 
clear that the interpretation of the word ‘occupying’ by the administrative tribunal 
was erroneous, . meus. 
Errors of law can be-analysed from a variety of stand-points: from the point 
of view of the type of the tribunal whose decision is reviewed, from that of the grade 
„Of the tribunal, or from that of the level and importance of the error, committed 
by the tribunal. So: ok ; f 
: The decisions of rent tribunals, industrial tribunals, and licensing authorities 
under the Motor Vehicles Act came up before the Courts frequently, the number of 
cases being apparently in the order in which the tribunals are mentioned here. 
There was.a, spate of petitions against the election tribunals which had all been 
‘appointed ad hoc to decide the election petitions that arose as a result of the 1952 
general election. This will be a periodic feature, as each general election takes place. 
The tribunals under the Evacuee Property Act, 1950, also occasionally appeared and 
.then.were often found to be in the wrong. It may be tentatively stated that the 
attitude of the Courts disclosed by the decisions was most lenient to the industrial 
tribunals (excluding a short period of strictness found-in the Madras High Court), 
Jess lenient to the electidy tribunals and least to the rent tribunals. At present the 
-Transport Authorities could not be brought under a generalisation. About the 
rtumerous and various other statutory public authorities, whose decisions came before 
Courts, it is not possible to make any general remarks, except perhaps, that the anxiety 


87 [1950] A. I. R. Mad. 556. ranga Rao v. Gopala Rao, [1952] A. L R. 

_ 88 Madras Act XV of 1948. Mad. 827, Sengayyan v. Rasu, [1952] A. L R. 

89 ‘At page 557, For some recent cases Mad. 8638 ;.Narotamdas v. C.G. of Eva Property, 

- where certiorari was issued for error of law 952] A. I. R. San. 128; and Mallikurjun v, 
* appareat on the face of the’record, Cf. Pandu- Satyanarayan, [1952] 55 Bom. L'R. 80." ` 


112 . THE BOMBAY LAW REPORTER. ; 

e 
of fiscal tribunals to tax people had brought them often on the wrong side ef lw. 
It is intbresting to note that University authorities did not come out with flying colours 
from judicial review of their proceedings. It is also remarkable that departmental 
disciplinary proceedings should disclose so much high-handedness, as they did. , 

Regarding the grade of the tribunal, materials available did not indicate that the 
tribunals of higher status fell into fewer errors or vice versa.4° More intensjvé work 
on each of the liner indicated here had yet to be done. 

A more fruitful enquiry and one which is more suitable to the treatment followed 
in these pages is to analyse the nature of the errors disclosed by the tribunals. By 
a wrong interpretation, the tribunal, sometimes, violated the constitution or 
proceeded forgetting the very basis of the statute under gaa it functioned™ or 
went clean beyond the subject-matter over which alone it had jurisdiction.“ 

Descending from the Constitutional and jurisdictional planes, the tribunals had 
fallen into errors at the level of pure adjudication. Thus one tribunal made an order 
contradicting a previous valid one without the discovery of any new fact“ while 
another wrongly construed an Act to be retrospective and set aside validly completed 
transactions*®. In one case the tribunal wrongly construed the Rent Confol Act, 
which conferred the right of eviction for default in payment of rent andedisallowed, 
an eviction petition of a land-lord on the ground that it would lie only after the expi 
of the contractual period of lease even though the default was admitted.<® Hac 
of the following tribunals was held to commit an error: where one construed the 
words ‘finally decided’ to include cases of dismissals for mere default*’, another 
rejected an appeal as time-barred by overlooking s. 4 of the Limitation Act, a 
third violated the salutory rule of law that a formal deed of final agreement could not 


tvh. vit, 


be clarified by resort to what took place at the negotiation stage® and a fourth- 


conferred an immunity on government servants which the Legislature had not done.® 

Coming down from the level of legal interpretation the tribunals had to engage 
themselves in findings of fact where they became guilty of a variety of errors. One 
came to a finding contrary to the available evidence,*! another without any evidence 
or record,” a third on arbitrarily making a guesswork and calling its result a finding 


40 Narottamdas v. C. G. of Eva. Property, 
[1952] A.ILR, Sau. 128; Custodian General re- 
versed a confirmation validly given by the Cus- 
todian. Sethu Raja v. Board of Revenue, [958] 
A. I. R. Mad. 972, on a wrong view of law, Bo: 
of Revenue reversed the Revenue Divisional 
Officer who had correctly set aside the order 
of the Collector. Revathi v. Venkataraman, 
[1951] A. I. R. Mad. 745, Chief Judge in appeal 
wrongly reversed a correct decision of the 
lower tribunal. Sengayyan v. Rasu, [1952 
A. I. R. Mad. 863, the Appellate Rent Trib 
reversed on a wrong view of law the Rent 
Controller’s decision which the latter had 
made correctly but on another ground, High 
Court reversed the order of the appellate 
tribunal. These cases are arranged here only 
to indicate the lines to be followed for further 
enquiry from the point of view suggested in 
the text above. 

41 Kanpur OU Mills v. Judge (Appeals) 
Sales Tam, [1955] A, I. R. All. 99% By a 
wrong interpretation of the U. P. Sales Tax 
Act inter-state trade and commerce protected 
by the Constitution was taxed, the error 
involving a violation of the Constitution. 

42 Odeon Cinema v. Workers of Sagar Talkies, 
[1954] A. I. R. Mad. 1045. The Industrial 
Tribunal purported to decide a matter under 
the Industrial Disputes Act, which according 
to the true construction of the Act was not an 
Industrial Dispute at all. 

43 Eipu Varkey v. State, [1954] A. I. R. 
T. C. 471, 3, The Devaswam Board was 
of the view thatthe land assigned for a period 


to a lessee ceased to be ‘assigned land,’ when 
the tenant was holding over on the expiry of 
the lease. 

44 Hargovind Singh v. Rambaran, [1954] 
A.J. R. Pat. 884, 

45 Kusum Kumari Devi v, Custodian, Hoacuee 
Property, [1954] A. I. R. Pat. 288. 

6. C. Venkataratnam v. G. Lalluram, [1950] 

2 M. L. J. 489. 

47 Revathi v. Venkataraman, [1951] A. I. R. 
Mad. 745. The High Court neld that the words 
‘finally decided’ in s. 10 of the Madras Buildings 
Aot 15 of 1947 covered only adjudications on 
the merits without which a matter could not 
be said to have been finally decided. ` 

48 Firm Ram Chand Charanjlal v.TheAppellate 
Authority, District Bhatinda, [1954] A. I. R. 
Pep. 76. For a case where a tribunal wrongly 
held s. 5 of the Limitation Act to be applicable 
and -thus admitted a time-barred case, see 
Sethuraja v. Board of Revenue, [1958] A. I. R. 


Mad. 927. 

49 Odeon Cinema v. Workers of Sagar 
Talkies [1954] A. J. R. Mad. 1045. 

50 Gabdoo v. S. Rajan, [1958] A. I. R. Nag.1. 

51 Babu Ram v. State of U. P., [1958] A. I. R. 
All 641. It is suggested that in a case of 
deprivation of property an allegation that a 
finding was made without any evidence could 
not be brushed aside by the Court as it appears 
to have been done in Dhiraj Lal v. Deputy 
Custodian of Hoacvee Property, [1955] A. I. R. 
Mad. 75. ° 

52 Shrikisan H. Shop v. Manaklal, [1955] 
A. I. R. Nag. 284, 285. = 
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* of facti a fourth unsupported by substantial evidence, and yet another assessing 
the evidence in an improper manner.55 But it has to be admitted that each af these 
errorg was made available to the scrutiny of the High Court by the fair end full 

discussion, of the evidence on the record itself. For a tribunal to record findings on 
points neither definitely pleaded nor specifically put into issue is to be guilty, possibly, 
of abuge of jyrisdiction, certainly, of error quashable if apparent on the proceedings.5 

Tn all the above casés of quashing by certiorari for error of law, the Courte could 
not be accused, of stultifying the administrative process®. But this was not the case 
in many other decisions. In one case it was held that the application ofa rule which 
provided for the termination of the directorship of a co-operative society of any person 
who becomes a near relation of a paid employee of the society did not disqualify an 
election of a person as dixector whose sister’s husband was an employee of the society 
for the past quarter of a century.’ The tribunal under the Co-operative Societies’ 
Act had declared that in this case there was disqualification. How far the relation- 
ship in, this particular’case affected the honest running of the concern could be ex- 
pected to be better known to the tribunal to which was entrusted the decision of 
such questions by the Legislature than to the Courts. The High ‘Court reversed 
an admiWstrative decision which excluded the need of the widowed daughter of the 
land-lord fi§m. the scope of a rule which allowed the eviction of a tenant from a 
building only for the land-lord’s own residence. Here it is very doubtful whether 
the Court did the right thing by reversing the administrative adjudication. The 
undesirability of judicial reversal of administrative interpretation of legislation becomes 
all the more significant, when it shows a tendency to favour the class, protection 
against which was the primary object of legislation. Thus in one case® the High Court 
stated, reversing the view of the rent tribunal, that a land-lord in whose hands 
excess funds of the tenant remained was entitled to evict the tenant for arears of rent 
because without express direction to appropriate the excess funds towards the rent 
periodically falling due it could not have been done by the land-lord. This was 
indeed a technical view. Perhaps, it is in cases like this, where the view of the 
tribunal is a reasonable interpretation of the law that it has to administer and more 
agreeable to the policy of the Act than the more technical interpretation of the Courts 
that the latter will be well advised not to interfere merely for the satisfaction of an 
over-zealous sense of lawyer’s logic. Any amount of care taken by the Courts not 
to hold up the administrative process on considerations that might appear 
technical to the non-lawyer will not be too much. 
But correctly exercised this power of the Courts to quash for error which is the 
special feature of certiorari is of immense benefit. First and foremost the Courts®* 
58 Hind Esiate Lid. v. Ansar Ahmed, [1958] (Journal Section) 111, 117. However in the 
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A.L R. Cal. 54, the Rent Controller acted on 
materials unauthorised by law and inadmissible 
in evidence. 

54 The Punjab High Court has declared this 
to be the law in India in British Medical Stores 
v. L. Bhagirath Mal, [1955] A. I. R. Punj. 5, 
12. “ In the present case principles of natural 
justice have not been observed and no evidence 
called from either of the parties. There is no 
‘substantial evidence.’ I do not mean to say 
that this court exercising powers under art. 226 
of the Constitution of is concerned with 
the weight of the evidence. The judicial 
review goes no further than to ascertain whether 
there is evidence to support the findings.... 
“substantial evidence” rule becomes a test of 
the rationality of determination by the statu- 
tory tribunals, which means such relevant 
ev@ence as a reasonable mind might accept as 
adequate to support a conclusion.” The 
present writer having ested the adoption 
of this rule in India discarding the ‘no evidence’ 
rule cannot but weleome this decision. But 
this is a sphere where judicial valour has to be 
doubly cafewianded with caution. Cf. Markose, 
elhe Judiciary and the Executive in India: 
Some si@gestions for Reform (1958) S. C. J. 


instant case there was no legal evidence. 

65 Kudvra Podhan v. Gangadhar, [1953] 
A. I. R. Orissa 288. This case is the limit to 
which Court review can advance through 


certiorari. 
56 Lakkappa v. Narasimhegowda, [1954] A. L 


‘R. Mys. 111. 


57 Perhaps Odeon Cinema v. Workers of 
Sagar Talkies; [1954] A. I. R. Mad 1046, may 
force on the Legislature an amendment of the 
definition of the term ‘industrial dispute.’ 

58 Krishnamurthy v. Deputy Registrar, [1954] 
A. I. R. Mad. 788, reversing Subba Rao J.: 
Cf. [1958] A. I. R. Mav. 542. 

59 Radhakisan v. V. R. Oke, [1958] A. I. R. 
Nag. 144. In fact this case is converse of 
Dr. Moh. Ibrahim v. Ahmed Khan, [1950]. 
A. I. R. Mad. 556. 

60 Panduranga Rao v. Gopal Rao, [1952] 
A. I. R. Mad. 527 following Inr e Nacaneetham- 
mal, [1951] A. I. R. Mad. 848. 

61 See Mukundrao v. Addi. Settlement 
Commr. M. P., [1954] A. I. R. Nag. 205, for 
one of the many cases, where Courts inter- 
preted complicated provisions pf statutes 
which the tribunals administer. 
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give legislative elucidation, which is a great help to the administrative Tai 
which are generally not equipped to construe the modern complicated legislation 
whieh they administer. At the same time, where the tribunal -had falleg , into 
error and thus committed wrong, which exhibited wrong law buf also to 
remove the sense of injustice which the tribunal would otherwise have been uhable 
to wipe away. Sometimes, the correction of the Court protected the dribunal from 
-& View which, if adopted, would have undermined the pr T ‘working of thé tribunal. 
Thus when a rent tribunal held that an oral contract of tenancy for. five years was 
sufficient to exclude a stautory right of*eviction given to the land-lord the High 
Court quashed this decision for error of law holding that when the statute used the 
word ‘tenancy’ it meant a valid one and not a tenancy which contravened the Transfer 
‘of Property Act. 6a Tf the tribunal’s view had been allowed to prevail the right of 
‘eviction would have become effectively stultified by the easy defence of oral con- 
‘tracts of tenancy. Similarly, if the .view of the election tribunal in Hart Vishnu 
Kamath’s case, already discussed, has been permitted to preveil it would have 
rendered .ineffective the entire rules prescribed for the conduct of electiong. The 
-enormity of that error was desepiively concealed by its apparent appropfateness 
in the layman’s eyes. Except legislative intervention there was no oth: resort as 
the Supreme Court had not interfered. 

The above review indicates the useful function discharged by Courts rougi 
quashing administrative proceedings for error of law. Another factor which adds 
to its importance is its applicability to cases where tribunals are by statute given 
jurisdiction to decide jurisdictional acts also. The view that when a tribunal comes 
in the second class of those described by Lord Esher M. R. in Queen v. Commissioners 
for special purposes of the Income Tax, the ground of error of law apparent on the 
record was not applicable was wrong. In such cases, if the interpretation of the 
statutory term had gone wrong or a general principle of law was wrongly appbed 
and such error was apparent on the record, certiorari would lie. 

The error must be go pobre on the record. The decisions disclosed that. for its 
discovery the scrutiny of the Court had to range from the merest look to the deepest 
probe at the record. Where the erroneous view of the tribunal is stated in so many 
words it is literally patent on the face of the record.. Where the tribune] expressly 
stated thet its interpretation was based on a particular provision of law? no difficulty 
‘arose. The error again was clear on the administrative order as to callit a ‘speaking 
order’. In some cases, the errors becameapparent because the particular decisions 
of the tribunals were ‘possible only on one interpretation of law, which the High Court 
‘deemed, wrong. Thus Courts have discovered errors lurking in the decisions 
-by finding thatthe tribunal proceeded on the basis of an error®®, or by noticing as 
the-Supreme Court did in Hart Vishnu Kamath’s case” that the statement: of- the 
tribunal on the facts of a case was explicable only if it had taken one view (and that 
‘the wrong one KEBON JE the Supreme Court) ofthe statutory provisions which gave 
the particular power of action to that tribunal. 


` 62° Sengayyan v. Rasu, [1952] A, R. 


and Orders of thë Calcutta High Court. The 
-Mad. 868, also see Natotlamdas V. b h G. of 


Eva. Property, [1952] A. L R. Sau. 125, for- 


another instance in which the High Court 
saved the administration from a mistake 
-which was fraught with difficulties. 

68 [1888] 21 Q. B. D. 813. ; 

"64 Hukum Singh, Sham Sinh y. Sardul 
Singh, Kripal Singh, [1958] A. L R. Pep. 188 
‘is b on a different view. 

65 Cf. Ishwari Prasad v. Registrar, Allahabad 
University, [1955] A. I. R. All. 181., Where 
-in a six page document the view of the Vice- 
-Chancellor regarding the proviso to, cl, (ti) 
of the First Statute relating to the Executive 
-Council made under the Al ad University 
Act III of 1921, was set forth. 

G6 Subodh Bala v. State of West Bengal, 
[1958] A. I. R. Cal. 702. The Statutory 
arbitrator “declared that he was awarding 
costs provided in r. 720 (2) of the Civil Rules 


. afu 
[1958] A. I. R. Nag. 291. 


Evacuee 
: 70 [1955] S. C. 


sre y 


High Court found that his interpretation was 
prong. In this case relief was granted under 


-art. 


67, = was called so in Badami Bat v. P. A. 
Tobin, [1958] A. I. R. Nag. 16, 17. But the 
present writer doubts very much whether the 
priñeiples of interpretation of statutes stated 

y the learned judges in that case to revérse 
the order of w 'adininistrative tribunal, were 


: Bpplicsble to-day at all, and even if applicable, 


ould have been used in tha t particular case. 
68 Prafula Kumar v. Nagpur Corporation, 
The valuation of 
the premises of the petitioner for the levy of 
property tax was made under wrong provision 
of Jaw x 


- 69- Kusum 


Kumari Devi v. Cuystod 
Property, [osa] A. L Rẹ Pat. 288. 
. 267. | A 

~ 
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Thus. the record gave up their errors sometimes very easily but sometimes only 
after widespread scrutiny which involved. interpretation of complex legislatton or 
applisation of subtle conceptions of law to coniplicated state of facts. The only 
Bic observation that could go, is that in order to discover it, the boundaries of 
the record could not be transgressed. Arguments on interpretations of, and in- 
ferences from,*the record may be made, but no further evidence can be brought in, 
nor any addition made, to the record. - 

It. found, thus, that all enquiries lead to the record and what ia the record? It 
has been said to consist of all those documents which are kept by the tribunal for 
a permanent memorial and testimony of its proceedings.” But whenever there is 
any question asked.as to what should be included in the record of any tribunal, the 
superior Court has the power to decide it, as the King’s Bench did in England. It 
was done in this way. When the tribunal sent their record to the King’s Bench 
in answer to the writ of certiorari, this return was examined and ifit was defective 
. or incomplete according to the King’s Bench it was quashed.”? In the alternative, 
the triannal might be ordered to complete it73. The King’s Bench always insisted 
that theXecord should contain or recite the document or information which initiated 
the proceddiggs and thus gave the tribunal its jurisdiction and also the document 
which contained their adjudication. Thus in the old days the record sent up by 
the Justices had in the case of conviction to recite the information in its precise terms, 
and in the case of an order, which had been decided by quarter session, by way of 
appeal, the record to set out the order appealed from.’4 The record had also to set 
out the adjudication, but it was never necessary to set out the reasons.’® Following 
these cases Denning L. J. declared ih the Court of Appeal inthe Northumberland 
appeal Tribunal case?! that the record must contain in the case of modern adminis- 
trative authorities “atleast the document which initiated the proceedings, the 
pleadings, if any, and the adjudication, but not the evidence, nor the reasons unless 
the tribunal chose to incorporate thom.” If the tribunal chose to incorporate the 
evidence or the reasons and they showed error, certiorari lay to quash the decision. 
In ‘Northumberland case itself the Court held that the record was incomplete because 
the Appellate Tribunal had sent up only its decision, but not the claim lodged with 
the original tribunal, nor the order made by the original tribunal, nor the notice of 
appeal to the Appellate Tribunal, all of which were properly parts of the record, 
when the appellate decision was called up on certiorari". 

This case itself shows that there exists a certain latitude in the idea of what is 
record in the case of administrative tribunals.7® As Lord Sumner stated” the 
answer to the question what is record might be generally stated to be that which 
the statute or any.subordinate legislation prescribed. But where there is technically® 
no record, the written proceedings, and the order or a history of the proceedings 
and a written order which are in the nature of records are to be certified. But in 
-all cases the error had to be on the record. | 

Notwithstanding the strictness of the rule that the error of law must appear on 
the face of the record, the parties could always, by agreement, overcome this difficulty. 
‘In England if both parties desired a ruling of the Court of King’s Bench ona point of 
law decided by the tribunal, but which had not been entered on the record, they 
.could agree that the question should be argued and determined as if it were expressed 
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p. 24. - 
72 R.v. Apsley, (1671) 82 E. R. 650; R. v. 
Levermore, (1700) 91 E. R. 185; Elizabeth 
Ashley’s case, (1697) 91 E. R. 412. 
"78 Williams v. Lord Bagot, (1824) 4 Dow. Ry. 
K. B, 15 Digest 486-2999 ; The King v. Warnfort, 
(18%) 5 Dow. & Ry. K. `B. 489. See the 
judgment of Lord Justice Denning in R. v. 
Northumberland Tribunal, Ew parte shaw, [1952] 
1 All E. R. 122, 127-181." This portion of the 
text is from this “judgment ‘mostly in the 
language of the learned Lord Justice. 
74. Anonymeus, (1697) 91 E. R. 412. 
€75 The Inhabitants of the Parishes of South 
Cadbury The Inhabitants of Braddon, 


Sommerset, (1710) 91 E. R. 515. 

76 [1952] 1 AÙ E. R. 122, 180. . It is neces- 
sary to distinguish between the convictions of 
justices of the ce and orders which they 
made as ad tive bodies. Evidence 
did not form part of the record of an order 
which was not a conviction. Rea v. Lloyd, (1700) 
93 E. R. 992. The depositions of the witnesses 
did not go in as part of the record in any case : 
Anonymous, (1778) 98 E. R. 687. 


` 77 [1952] 1 All E. R. 687. 


78 Seė? Cyce. (U. S.) 805. 

79 Rev v. Nat Bell Liquors, Ld, [1922] 
2 A. C. 128; 65 D. L. R. 1, 15., 

80 D. M. Gordon, Administiative Tribunals 
and the Court, (19838)49 L. Q. R. 487. 
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on the order’4. The parties could supplement the records by affidavits disclosing 
the points of law, that have been decided by the tribunal. This practice was possible 
only when the parties agreed. In England this had become a regular prectice.®* 
Tn these cases the affidavits were treated by consent, as if they were.part ef the recofd 
and this made the record a speaking one. Besides bringing out the error before the 
certttorart Court by agreement, the tribunal itself could disclose the error by affidavit 
as was done in Nalini Ranjan v. Ananda Shankar®®, 

What are the limits of this ground of error? At the outset it can be stated that 
the error should be either demanstrable from the lawful record of the proceedings 
or laid before the certiorari Court by the consent of all parties or by affidavit of the 
inferior tribunal. The Supreme Court stated in Hari Vishnu Kamath v. Syed Ahmad 
Ishaque®* that what was an error apparent on the face Of the record could not be 
defined precisely or exhaustively, there being an element of indefinitness inherent 
in its very nature, and it must be left to be determined judicially on the facts of each 
case, It is suggested that an error on face of proceedings can be correctly defined 
as one that is demonstrable without the aid of further evidence or materials besides 
the certified records as stated above, except in the two cases mentioned Ahere, by 
consent, error is disclosed to the certiorari Court. It is felt that it is realisation 
that error is capable of definition that made the Supreme Court hold inthe very n&xt 
decision that even if an error is thus disclosed before the High Courts or tlfe Supreme 
Court they will not interfere unless injustice had resulted out of such error. This 
appears to be the purport of the statement of the Supreme Courtin Sangram Singh 
v. Election Tribunal, Kotah® that for mere errors, which meant from the context 
errors which did not cause any injustice, certiorari would not be issued. It is not for 
the satisfaction of lawyer’s logic that the extraordinary remedy will be granted 
but for the removal of real grievances. Further, though the definition of error 
on face of proceedings is not difficult the practical application of that concept to 
actual cases will always be of difficulty. Thus in Parry & Oo. v. Comm. Employees 
Association®® the High Court held the error to be apparent on the record and the 
Supreme Court thought otherwise while in Hari Vishnu Kamath v. Syed Ahmad 
Tshaquet™ the majority on the High Court Bench held that on the merits the decision 
of the inferior tribunal could not be quashed under Art. 226 and the Supreme Court 
quashed it for error on face of record. , A similar course took place in Sangram Singh 
v. Election Tribunal, Koteh®*. But this is a universal feature where a heirarchy 
of Courts exists and need not cause any surprise nor call for any comment. 

It appears therefore that the above are the two limits now established for the 
ground of error. It should be demonstrable from the certified records and it should 
have caused real injustice. When an error is actually thus demonstrable in a 
particular case will depend upon that case and defies all prophesy. 

An effect of the clarification of the boundaries of error of law has been a relief in 
the strain hitherto put on the ground of excess and absence of jurisdiction. In some 
of the examples given in this section it was stated that because of error the tribunal 
had transgressed the bounds of its jurisdiction. In such cases and in many others 
not referred to, the Courts have quashed the resultant decisions for error and not for 
absence of jurisdiction. In Sangram Singh’s case®, where the tribunal refused to 
exercise its discretion holding wrongly that it had none, if the language of the period 
when error of law had not received recognition,®*® had been used the Court would 
have said that since the error went to jurisdiction, certiorari was issued. In Hart 
Vishnu Kamath’s case’? on a wrong view the election tribunal dismissed an election 
petition and if the Court had to use old language they would have had to say that 
the error was one of jurisdiction since it made the tribunal dismiss the petition and 


81 R. v. Inhabitants of Essex, (1792) 100 85 [1955] A. L R. S. C. 425. s 

E. R. 1188. 86 [1952] S. C. J. 278. 

82 The Queen v. The Commissioners of Sewers 87 [1953] S. C. J. 267, 269. 
for the Tower of Hamlets, (1843) 114 E. R. 88 [1955] A. I. R. S.C. 425. 

1284, West Riding of Yorkshire JF. Ex parte 89 [1955] A. I. R. S. C. 425. 
Broadbent, [1910] 2 K. B. 192, and General 90 Cf. Bardswell J.s statement in Sankara. 
Municipal Council v. Spackman,[(1948] All narayana v, Miran Sahib, (1954) 57 Mad. 582, 
E. R. 8879 noted at the beginning of this jon.” 

88 [1952] A. I. R. Cal. 112 116. 91 [1955] S. C. J. 267. a e 
284 [1955] S. C. J. 267, 277. 
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thus’ to abstain from exercisingits jurisdiction. These inapt expressions were forced 
on the Courts in the early period partly because of the non-recognition of the doctrine 
of erzer in its full stature. Now, in both cases the Supreme Court quashed the 
@ecisipns of the tribunals expressly for error of law. The re-establishment of the correct 
principle may therefore enable to some extent to reach a better definition of jurisi- 
diction. Jurisdiction or eae De whose absence will render the enire proceedings 
null and void can be marked off from error which will render the proceedings only 
voidable. 

But the obscure and ever shifting frontier of jurisdictional defects and errors in 
the course of adjudication was not the result of the non-recognition of the latter 
alone but is inherent in the nature of the division itself. The term ‘jurisdictional’ 
fact has been often used iñ England, America and France to cover errors of adjudi- 
cation also. As a modern comparative-law writer putsit, becauseevery administrative 
decision presupposes certain facts that must be found before the authority delegated 
under the enabling statute can properly come into play, broad review of so called 
‘jurisdiqtional’ acts could in effect make the reviewing Court, rather than the 
administkation, the true judge of the merits.°* This future is present in India also. 

‘ The abd\eis a factor which detracts from the importance of the ground of error 
bécause it shows that if it remained undeveloped injustice will be prevented by stret- 
ching the concept ofjurisdiction. Butanother tendency which is increasingly evidentin 
recent Indian decisions is to deem administrative orders which are unsupported 
by reasons to be arbitrary and in abuse of jurisdiction." This insistence on the 
presence of reasons in an administrative order will not by itself make it one of 6 
judicial nature as to be amenable to certiorari. But if an order involving a quasi- 
judicial element is obliged to contain the reasons also it becomes a ‘speaking order’ 
so that error on its face can be detected. Hence this development increases the 
importance of the ground of error. Here the Courts are on strong ground because 
none can put up an arguable casé for any tribunal to give laconic orders affecting 
the civil rights of citizens without condescending to give the reasons. Except for 
security of State on noother ground can a claim for exemption from this obligation 
be conceivable. f 

These are in brief the settled rules and the observable trendsin Indian public law 
regarding the issue of certiorari for error of law. The nineteen superior Courts and 
the Supreme Court which functions over them had numerous opportunities to get 
all varieties of administrative decisions because of the innumerable tribunals spread 
over the sub-continent. This opportunity had been so well made use of that there 
is no other legal system which has a better developed law on the ground of error. 

The exact limits which evidence can be reviewed or the question of the adoption 
of ‘no evidence’ or ‘substantial evidence’ as the criterion for judicial interference in 
administrativefact findings are matters of further detail on which theSupreme Court 
has to still pronounceits opinion. Itmay be hoped that before long these points which 
are of the utomost significance to the court-executive relationship will be solved 
without affecting unduly either the efficiency and despatch of the administrative 
process of the liberty of the individual. 

Dr. A. T. MARKOSE, M.A., LL.D. 


REVIEWS. 


Commentary on the Constitution of India. By Durea. Das Basu. Caxourta 12: 
S.C. Sarkar & Sons Ltd., 1C College Square. 1955. Third edition, Vol. I. Roy. 
8vo. Pages lvi and 875. Price Rs. 25. 


Me. Basu was first in the field with an explanatory and exhaustive commentary 
on the Constitution of India. He is still first in the field to have its third edition. 
The Constitution of India was framed after a comparative study of other Constitu- 
tions, viz. of U.§ .A., Canada, Australia, etc. In the present edition, the learned 


92 Schwartz, Administrative Law and the experiences on the point in these p . 
Common Law World (1954) 289. The learned 98 Confer Gopala Chetty v. Dirett of Public 
Writer hagwompared French, U. S. and English Instruction, [1955] A. L R. Mys. 81. 
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author has reverted to a comparative study of the different Constitutions, while 
keeping in mind the judicial aspect of the commentaries. The result is that there 
is a great increase in the bulk ofthe book, for instance, the Chapter on fundamental 
rights, which occupied 183 pages in. the second edition, now occupies 32% pages. I 
is needless to say that a comparative study of the different Constitutions is as neces- 
sary to expound the interpretation of the provisions of the Constitution gf India as 
it was in the formulation of them. Looking at art. 26 we find that first the analogous 
provisions in the Constitutions of Hire and Ceylon are set out. Then the comments 
are arranged under the headings of freedom to manage religious affairs and institu- 
tions, right to manage one’s own affairs in matters of religion, right to own property, 
and right to administer property in accordance with law. The comments teem with 
references to cases Indian and foreign. The appendix contains separately the four 
amendments to the Constitution with full annotations. The first volume conteins 
arts. 1 to 151. It has got its own table of cases and general index, which makes it 
very suitable for purposes of reference. The learned author has earged the 
reputation of bringing out a standard commentary on our Constitution : this pedition 
bids fair to enhance that reputation. 

A 


Evidence Act. By V. B. RAJU, M.A., 1.0.8., District and Sessions Judge, Sholapur. 
AGRA. (U.P.): Wadhwa & Co., 45 Civil Lines. 1955: Vol. I. Roy. '’8 vo. Pages viii 
and 632. Price for two volumes Rs. 32. 


Tas Indian Evidence Act is by its very nature expressed in terse language. It 
is a triumph of codification doing credit to Sir James Fitz-James Stephen. The 
wide field of evidence is mapped out into 165 sections. The Acthas remained almost 
untouched by amendments for nearly 83 years. Some time ago it had excellent 
commentaries by Sir John Woodroffe and by Mr. Justice Field. Both the commentaries 
are now out of print. It is in the fitness of things that the learned author has set 
to himself the task of bringing out an exhaustive commentary on the Act. The 
comments are in the main analytical and explanatory.. They are grouped under 
headings arranged in a logical order. To take for instance s. 27. The comments 
are divided into 19 headings. They begin with “principles” and pass on to the details 
as viewed by the Privy Council, High Courts, and the author himself. The facts 
discovered come next, followed by information. Attention is then invited to how 
much of the information is admissible in evidence. Wherever possible the views 
are expressed in the tpsissima verba of the Judges. They are mixed with refreshing 
criticism. The first volume contains annotations on ss. 1 to 91 of the Act. The 
second volume promises to be further interesting. . 


Principles of Mahomedan Law. By. Sœ Dinsnan MOLLA, revised by SIR SYED SULTAN 
AHMED, K.0.8.1., D.L., Barrister-at-Law. CaLoyrra: The Eastern Law House, 
Ltd., 54 Gunesh Chunder Avenue. 1955. Fourteenth Edition. . Roy. 8 vo. 
Pages xxxiv and 327. Price Rs. 10. 


As a system of law, Mahomedan law has to be admired. Its rules, though they 
may appear archaic, are definite, and leave no loop-hole for litigation. The 
result is that the reported decisions on the law are few and’far between. The parent 
source of the law is the Koran. The application of its precepts to the varying condi- 
tions of society in its passage through centuries gave rise to four schools of law, so 
far as the Sunnis are concerned. The Shias have built a system of their own though 
based on the Koran. The great merit of Mulla’s book is that the rules of lave as 
deduced from the texts and filtered through decided cases are clearly defined. The 
case-law that has accressed round them is critically dealt with. Time has, however, 
come for the Legislature to step in and to simplify the law. On any question 
arising under Mahomedan law, the practitioner need not go beyond this book. 
The student of law who has studied this book can face his exammmation with 
ease and confidence. . eae ~ ° 
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Bofibag Rents, Hotel and Lodging House Rates (Control) Act, 1947. By J. H. DALAL, 
B.A., LL.B., Advocate, High Court. Bompay: N.M. Tripathi, Ltd. Princess Street. 
1956. Second edition. Roy. 8 vo. Pages 375. Price Rs. 12-8-0. 


* bw this*second edition, which has been considerably enlarged, the author has 
dealt in extenso with subjects relating to the constitutional aspect of the statute, 
jurisdictien of the specified Courts, the grounds of eviction, breach of terms of tenancy 
and the distinction between licence and lease. The case law bearing on the subject 
has been brought up to date and dealt with analytically and exhaustively. To add 
to the usefulness of the book the Rules and Notifications under the Act and the 
Bombay Land Requisition Act, 1948, are included in the Appendices. This lucid 
presentation of a difficult branch of the law will be of use principally to lawyers 
practising in the Bombay Small Causes Court, for whom it is primarily intended, 
and also to the profession at large. - 


Juris . . By M.J. SETHSA, PH.D. (BoM.), Barrister-at-Law. Bombay: Lakhani 
BookDepot, Girgaon. 1955. Demi. 8 vo. Pages 552. Price Rs. 10. 


‘Ts b¥ek supplies a long felt want for a compact and comprehensive work dealing 
With the study of legal principles in their philosophical, scientific and historical 
setting. ° In an introductory chapter, the author has, after expounding the meaning, 
history and types of Jurisprudence, considered it in relation to other social studies. 
The succeeding chapters are concerned with the origin of law, its sources, growth 
and development, the historical basis of ownership, ‘property, contracts, custom, 
equity etc. Case-law, both English and Indian, is drawn uponin explaining and 
illustrating the abstract principles of law. To add to the utility of this book, which 
is primarily intended for students of law, a number of charts and tables is interspersed 
in it which will help in understanding the various topics discussed. Much learning 
and labour has gone in the preparation of this book which can be recommended to 
students as a handy and lucid exposition of an abstruse branch of legal studies. 





The Indian Income-tax Act, 1922, By A. N. Arvar, B.A., B.L., Senior Advocate, 
Supreme Court of India. Mapras 17: Company Law Institute of India, Ltd, 
Thyagarayanagar. 1955. Roy. 8 vo. Pages iv, 276, 35 and 11. Price Rs. 8. 


Tru Indian Income-tax Act of 1922 is amended every year more than once. In 
1954 it was amended twice, and in the current year by the Finance Act, 1955. The 
last Act has made many sweeping changes, some of them foreign to the accepted 
principles of taxation. They are meant to create the socialistic pattern of society, 
and to bring about equitable distribution of wealth. How far the scheme will achieve 
the desired object, time alone will show. The frequent legislative changes in the 
Act render an up to date edition of the Act necessary. Here, a review.is made of 
the effect of the radical changes made by the Finance Act of 1955. It is followed 
by the full text of the 1955 Act. Then comes the text of the main Act of 1922 as 
amended and as it stands today. One of the appendices contains a table which 
institutes comparison between, sections as they stood before and after amendment, 
An interesting feature of the book is the income tax and super tax reckoner. 





Hindu Marriage Act, 1955. By S. V. Gavan, B.A., LL.B., §. S. ABHYANKAR, B.SO., 
LL.B., and Y. V. PATWARDHAN, B.A., LL.§. Poona 2: Law Bulletin, 720 Sadashiv. 
1955. Demi 8 vo. Pages iv and 103. Price Rs. 3-8-0. - 


Tas Hindu Marriage Act passed early this year is the first step in the codification 
of*Hindu law. It replaces the Acts passed on the subject by the Legisletures of 
Bombay, Madras and Saurashtra. Henceforth, marriage among Hindus in the Union 
of India, except the State of Jammu and Kashmir, has lost its character of sacrament 
and has become a contract terminable by divorce. The Act will have case law around 
it in years to come. The present edition will be usefulin handling cases under the 
Act and will also help the layman to know his rights and liabilities inerespect of 

* marrige. 
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“PERSON INTERESTED”? . U 

Wwe powers to admit in evidence written statements of fact were givén to the 
Court by the Evidence Act, 1988, but s. 1 (3) specifically excludes aħy statement 
made by ‘‘a person interested” ata time when proceedings were pending or anticipat- 
ed involving a dispute as to any fact which the statement might tend to establish. 
The expression “ʻa person interested” has repeatedly been the subject of judicial 
interpretation, and in Plomien Fuel Economiser Co., Ltd. v. National Marketing 
Co. ([1941] 1 All E. R. 811) it was held that the term mgant a person interested 
in the result of the proceedings ‘‘pending or anticipated”, so that it included an 
employee who had reason to suppose that the success or failure of the litigation 
would affect his position as a servant of one of the parties of the action. In Cart- 
wright v. W. Richardson & Co., Lid. ((1955] 1 All E. R. 742) it was sought to produce 
in evidence a statement made by the witness in 1951, while he was in the efiploy- 
ment of the defendants, but signed and verified by him in 1955 when hẹ was no 
longer so employed. Barry, J., ruled that the material time was the tinewhen th¢ 
statement was made, and, having regard to the then interest that his employers, 
should be successful in any litigation, the witness ought to be regarded, as a “‘person 
interested”? and the statement should not, therefore, be admitted. But mere 
sympathy or affection towards the party in whose favour the statement is made 
does not render it inadmissible, and thus, in Holton v. Holton ([1946] 2 All E. R. 
584), on the hearing of a divorce petition filed by a husband, a proof of evidence 
written by the petitioners’ mother, who had died before the date of the hearing, 
was held to be admissible. This case was sought to be distinguished in Galler v. 
Galler ({1955] 1 All E. R. 792), a petition for divorce on the ground of the wife’s 
desertion, the wife alleging as just cause that the husband had been guilty of mis- 
conduct with another woman. The woman in question was abroad and was un- 
willing to attend the hearing, but specific questions were put to her in writing 
by the husband’s solicitors and were answered by her, and the question arose 
whether the letters were inadmissible on the ground that she was ‘‘a person in- 
terested”. Barnard, J., decided to admit the statement and indicated that any 
incentive to misrepresent the facts, which there might be, would only affect the 
weight to be attached to the statment.—L. J. 


ScHOOLCHILDREN AND SoHooL GATES 


“My Lords”, said Lord Keith of Avonholm, “if I find two toddlers, not quite 
four years of age, unaccompanied in a busy street, exposed to all the perils of a 
traffic accident, my natural reaction is to think that someone has been thoughtless, 
or careless or negligent of their safety. This is not necessarily so, for, with that 
unpredictability which is characteristic of the very small, they may have eluded 
all reasonable vigilance of their guardians”. David was, indeed, just under four. 
years old. He was at a nursery school, and, while waiting for a few minutes at 
school for a mistress to take him out, opened, it seems, the school gates and slipped 
out of the school grounds into a lane and down it into a busy street. There the 
driver of a lorry made it swerve to avoid him. The lorry crashed and the driver 
was killed. His widow sued the local education authority, at whose school David 
was, for damages for negligence. She recovered damages in the Court of first 
instance, before the Court of Appeal and on appeal to the House of Lords. The 
House of Lords, however, affirmed the decision of the Court of Appeal on a different 
ground (Carmarthenshire Country Council v. Lewis, [1955] 1 All E.R. 565). Théy 
held that the schoolmistress was notnegligent, but that the local education suthority 
were negligent in having gates to the school grounds which did not prevent David 
opening them and getting out. That aspect of the case makes it an important 
one for all local education authorities to examine, and to consider whether their 
school premises may not have a similar defect.—ZL. J. 
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FUNDAMENTALS OF ARTICLE 14 OF THE INDIAN CONSTITUTION. 


THE essential principles set out in art. 14 are :— 

: a There can be no denial of Spey before the law’. or ‘the equal protection 
of la 

2. To any ‘Person.’ 
< 3 the part of the ‘State’. 

In affect art. 14 reiterates the principles enunciated in the preamble of the 
Constitution securing to all the citizens equality of status and of opportunity. Article 
14 is the general rule of equality before law while arts. 15, 16 and 17 enunciate 
particular applications of the rule. The guarantee is not limited to any citizen 
but to ‘any person’ in India who invokes the aid of this article!. Tho guarantee is 
only in respect of state action. Private action is different from state action and 
the former is certainly not protected from. The two concepts ‘equality before the 
law and equal protection of laws’ mean more or less the same. In American 
Constitution the term used in s. 1 of the 14th Amendment is “nor shall any state 
deprive (1) any person of liberty or property (2) without due process of law (3) nor 
deny to any person within its jurisdiction the equal protection of laws.” It will bethus 
seen that art. 14 is much the same except that it uses the additional words ‘equality 
before the law.’ This expression is “somewhat a negative concept implying the 
absence of any special privilege in favour of an individual while the other word 
‘equal protection’ is a more positive concept implying equality of treatment in equal 
ciroumstances.””? 

Equality before the law may further be defined as the equal subjection of 
all persons to the ordinary law of the land. (Dicey’s concept). While the other 
term affords equal protection of equal laws. In Raja Kulkarni v. State of 
Bombay* it was differently put thus (p. 120): j 

“Equality before the law’ does not mean an absolute equality of men but it ‘postulates 
that there shall not be any special privilege by reason of birth or creed or the like in favour 
of an individual. ‘Equal protection’ must mean that there will not be arbitrary discrimination 
made by the laws themselves in their administration.” 


In essence both terms mean ‘equal justice.5 Everybody, from the President 
downwards to the poorest citizen or person in India, is subject to the rule of law 
which is enshrined in our Constitution. Abolute equality among human beings 
is an impossibility. It can only mean that among equals the law should be equal 
and equally administered and that the like should be treated alike.” Hence in 
affect the State can in a way discriminate but this should be subject to whati is called 


1. Dorairajan v. State of Madras, [1951] Bom. 318, 53 Bom. L. R. 


A. I. R. Mad. 120, r. B., [1951] Mad. 149. 
2. Sheoshankar v. M. P. State Govt., [1951] 
AR. Nag. 58, [1951] Nag. 646. See also 
Shrikisan v. Datiu, [1953] A. I. R. Nag. 14. 
Vide appendix article “Equality before law 
and Equal protection of the laws”; prize 
thesis in 1962 Madras Bar Federation Con- 
ference at Salem. Printed in Paes is M.L. J. 


. 8. Suryapal Singh v. V. P ' [1951] 
A. I. R. All 674. 
* 4. pas] A. I, R. Bom. 105,. [1951] 


5. Shrikisan v. Dattu, i1953] ALR. Nag. 
l4. 

6. Sheoshankar v. M. P. State Govt., [1961] 
A.I. R. Nag. 58, [1951] Nag. 646. 

7. Satischandra v. The Union of India, 
[1953] A.I.R. 8.C. 260. Ram Prasad v. State of 
Bihar, [1953] A.I.R. S.C. 215. Lachmandas v. 
State of Bombay, [1952] A. I. R. 8. C. 235, 54 
Bom. L. R. 854. Vide Jenning’s Law of Cons- 
nere 3rd edn., p. 49, 
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‘reasonable classification’ so as not to attract the epithet ‘disoriminatio,’ ™ As 
ey by the Supreme Court in Ameerunnissa v. Mahboob Begum® (p. 94) : 


.-Mere differentiation or inequality of treatment does not ‘per ge’ amount to disorthina-y 
tion.. ; [and] . ... it is necessary to show that the selection or differentiation is unreasonable or 
atbitreiy; that it does not rest on any rational basis having regard to the object which He legisla- 
ture has in view [in order to invalidate an enactment under art. 14]. 


A rational classification implies® : 

“1, A reasonable differentia between the persons governed by the impugned Act and those 
not covered, 2. a definite objective for enacting the law, and 3. a nexus between the two that 
should be just and reasonable.” 

In Charanjit Lal v. Union of India,© Mukherjea J. put it (p. 58): 

“The Legislature undoubtedly has a wide field of choice in determining and olassifying the 
subject of its laws, and if the law deals slike with all ofa certain class, it is normally not 
obnoxious to the charge of denial of equal protection; but the classification should gever be 
arbitrary. It must always rest upon some real and substantial distinction hearing a 
reasonable and just relation to the things in respect to which the classification ia m 3; and 
classification made without any substantial basis should be regarded as invalid.” 


Patanjali Sastri J. added (p. 49): . 

“while, for instance, a classification in law regulating labour in mines or factories may 
be based on age or sex, it may not be based on the colour of one’s skin. It is also true that 
the class of persons to whom a law is made applicable may be large or small, and the degree of 
harm which hes prompted the enactment of a particular law is a matter within the disoretion 
of the law-makers. It ia not the province of the Court to canvass the legislative judgment 
in such matters.” 

The ratio decidendi in the leading case of Chiranjit Lal v. Union of India has 
been well summarised by the Supreme Court itself in The State of Bombay v. F. N. 
Balsara™ this wise :— 

(1). The presumption is always in favour of the constitutionality of an enactment, since 
it must be assumed that the Legislature understands and oorreotly appreciates the needs of its 
own people, that its laws are directed to problems made manifest by experience and its discrimina- 
tions are based on adequate grounds. : 

(2). The presumption may be rebutted in certain cases by showing that on the face of the 
statute, there is no classification at alland no difference peouliar to any individual or class and 
not applicable to any other individual or olass, and yet the law hits only a partioular indivi- 
dual or class. 

(3). The principle of equality does not mean that every law must have universal application 
for all persons who are not by nature, attainment or circumstances in the same position; and the 
varying needs of different classes of persons often require soparate treatment. 

(4) The principle [of equality] does not take away from the State the power of classifying 
persons for legitimate purposes. 

(5). Every olassification is in some degree likely to produce some inequality, and mere 
production of inequality is not enough. 

(6). Ifa law deals equally with members of a well-defined class, it is not obnoxious and 
it is not open to the charge of derfial of equal protection on the ground that it has no application 
to other persons. 

(7). While reasonable classification is permissible, such olassifioation must be based upon 
some real and substantial distinotion bearing a reasonable and just relation to the object sought 
to be attained, and the classification cannot be made arbitrarily and without any substantial 
basis. (Per Fazl Ali J. at pp. 708-709). 


In Chiranjit Lal’s case, the entire reasoning was directed to assert that the 
selection of one particular individual or object (as the Sholapur Mill in question) 
is not necessarily bad as it was not arbitrary but arose from the fact that the company 
required separate treatment to protect the shareholders from fraudulant administra- 


8. [1953] A.I.R.S8.C. 91, [1953] 8.0. R. Bom.170,8.C. 54. Bom. L. R.927 and Gidhar 
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9. Vide Md. Habibuddin v.Govt. of Hyd., 
[1953] A.I.R. Hyd. 157,158, relying on [1952] 
A. I. R. 8C. 123. Seealso State of Punjab 
v. Ajaib Singh, [1953] A.I.R. 8. C. 10, Ram- 
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6 
o VOL, als : p” JOURNAL. * 123 


kaio 

tion ofthe mill. This reasoning was asserted on the basis of a passage from Willis 

on Codstitutional Law (Istedn., p. 580). But it is possible to agree with the dissenting 

eJuds in Chiranjit Lal's case (Mr. Justice Das and Mr. Justice Patanjali Sastri) 
when thef stated that other corporations who were equally guilty of mismanagement 
did not come under the disabilities imposed by the impugned Act, which could not 
be extended*to such other companies. Therefore, the proposition of legislating for 
one individual as a particular class though it appears logically unassailable, is yet 
very difficult in application. For the chances of arbitrary selection are greater 
when only one particular inidividual or object is singled out. We may quote Gulf 
Railway Co. v. Hillis where the principle is well laid that the selection is arbitrary, 
if the Legislature visits g penalty upon the individual or corporation which is not 
imposed upon others guilty of like delinquency. There has been another criticism 
against tho majority view voiced in Calcutta Weekly Notes® to the effect that the 
theory that evidence would be admissible on the question of reasonableness and 
constitutionality of any legislative enactment leads to troublesome results. 

t this view cannot be supported as even in America ‘persuasive evidence’ 
can be let in by both partiesto prove arbitrary classification.4 Otherwise Courts of 
law will De completely denied the opportunity to assess the reasonableness of a 
measure, with the result that executive and legislative arbitrariness will do all the 
havoc. But in Chiranjit Lal’s case since the impugned statute has singled out 
Sholapur’ Mills alone for its application, the minority view that it is patent it is 
arbitrary and that the petitioner need not adduce any evidence as to the unreasonable- 
ness of the measure, seems to sound correct. In such a case there may not be any 
burden of proof at all to bedischarged by the petitionerin question. This will be quite 
in accord with principle 2 enunciated by Fazl Ali J. in State of Bombay v. Balsara, 
set out in the prior page. The State of West Bengal v. Anwar Ali formulates 
further principles which may be additionally stated thus :— 

l. The differentia which is the basis of the classification and the object of the 
Act are two distinct things. There must be a nexus between them. ‘Thus, in the 
impugned West Bengal Special Courts Act, X of 1950, the preamble merely says the 
objeot to be ‘Speedier trial of offences’ under the special procedure laid down in the 
Act. But the discretion is entirely left to the executive to select the cases for the 
operation of the Act. ‘This arbitrary power cf the executive without any legislative 
guidance in the shape of classes of cases requiring such different treatment cuts 
at the root of equal protection of laws. The Court must be seized of some such 
legislative yardstick to feel justified about the reasonableness of the measure, from 
the standpoint of discrimination or equal protection. But if there is such a classi- 
fication say a ‘well-defined class’ then the denial of equal protection clause cannot 
be invoked simply because the law does not apply to other persons. 

2. Though it will be proper to assume that the legislative classification proceeds 
on a reasonable criterion, yet there cannot be any undisclosed or unknown, secret 
reason for supporting a olassification. That will render the protection clause a 
‘rope of sand’ in no way restraining actionby the State. Hence the law itself must 
set forth the reason. The just cause should be an objective factor having a real 
and substantial relation to the object of the legislation. Both these must be apparent 
in the statute itself; the latter must provide the yardstick or measure for the grouping. 
To leave it to the executive arbitrariness will be fatal so as to attract the equal 
protection clause. . 

3. To judge if a statute is discriminatory, we have to see not so much its pur- 
pose or objects as its real effects. Whether equal protection has been denied, the 
test to be used is objective and not subjective. Lagislative intent is no criterion. 
There is no need to prove hostile or inimical intent on the part of the Legislature 
agéinst the affected person. If discrimination is really the necessary consequence 
of the statute, it is enough. That the legislative did not intend to discriminate 

12. (1897) 168 U. S. 180. Stats Bd. of Tax Commission v. Jackson, (1931) 
13. ©. W. N. 8. O. Supplement (1951) 283 U.S. 529, 75 Law ed. 1249. 
Notes p. 16. 15. This minority view is followed in 
14. QOharlesfon Fed. Sav. & L. Asso. v. State of West Rengal yv, Anwar ‘Als, [1952] 
aa aca 324 U.S, 182,89 Law ed. 859, A. I. R. S.Q. 75. 
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is no answer. Further there cannot be an uncontrolled or unguided power idea 
by the Legislature on any subordinate body or the executive without fixing stafhdards 
or limits in application. In such an event the statute itself can be challenged &part a 
from the administrative act. ce 

4. The statute as well as the impugned administrative order based on the law 
can be both challenged together or separately. The administration of a daw may 
yield discrimination while the statute ex facie may be quite non-discriminatory. 
In such a case the injured person has to establish that the administrative step was 
taken intentionally for the purpose of injuring him and it was a deliberate hostile 
act against him. In such an event the executive act has to be annulled though the 
statute itself may be quite fair and non-discriminatory. If the statute is inira vires 
the officer is protected generally unless there is clear evidence of mala fides in the 
application of the Act. . 

5. There can be discrimination both in the substantive as well as the procedu- 
ral law. The guarantee of equal protection therefore extends to procedufal law 
also. But the impugned procedure must affect substantially. Minor fletails 
are of no consequences. All litigants similarly situated should be Maas kos the 
same procedural rights for relief, and for defence. If as in the presenw#{mpugned 
Act (West Bengal Special Courts Act) an accused is deprived of the usual safeguards 
of criminal procedure, trial by jury, right to de novo trial, the right of appeal, and if 
the cases chosen for such discriminatory procedure is left to the arbitrary choice 
of the executive there is indeed a flagrant defiance of the equal protection clause. 

In Kathi Raning v. State of Saurashtra™ the principle of equal protection in rela- 
tion to procedural law was further tested by the Supreme Court. In the impugned 
Saurashtra State Public Safety Measures (Third Amendment) Act, LXVI of 1948, 
under s. 11 the State Government is expected to select only such offences or classes 
of offences or class of cases for being tried by the Special Court in accordance with 
the special procedure as are calculated to affect public safety, maintenance of public 
order and preservation of peace and tranquillity. Under s. 9 the use of the special 
procedure must necessarily be confined to only disturbed areas or those areas where 
adoption of public safety measures is necessary. Tho majority of the Supreme Court 
Judges (Patanjali Sastri, Fazl Ali, B. K. Mukerjea and Das J.J.) were clearly 
of opinion that this was a reasonable classification and intra vires of art. 14. 
Fazl Ali J. said (p. 128): 

“,..it will be going too far to say that in no case and under no ciroumstances can 4 legisla- 
ture lay down & special procedure for the trial of a particular olass of offences, and the recourse 
to a simplified and less cwmbrous procedure for the trial of those offences, even when abnormal 
conditions prevail will amount to @ violation of Art. 14.” 

It must be noted in the State of West Bengal v. Anw:r Ali!” there was no such 
regulation and classification of cases for a Special Court +s we find in the instant case.1* 
In the former the executive were given a carte blanche power to select the cases 
for the Special Court. But here it is conditioned by confining it to territories of 
disturbance and further limiting them to classes of cases coming under the category 
of offence that affect public safety, maintenances of public order, etc. Mahajan J. 
in his dissenting judgment", however, felt that even here there was a loophole 
in that the State Government was left to choose a case of a person similarly situate 
and hand it over to the special tribunal and leave the case of another person in the 
same circumstances to be tried by the ordinary procedure in Criminal Procedure 
Code. It can direct further that the offence of simple hurt be tried by the special 
tribunal while a more serious offence be tried in the ordinary way. There is some 
force in this contention since s. 11 provides that the Special Court shall try such 
of those cases as the State Government may direct. The provision does pot 
state that a)l cases in the ‘disturbed areas’ which involve the offences mentioned 
should be tried by the Special Court. The argument against this is that the Govern- 
inent is sufficiently circumscribed in the matter and they cannot exercise their 
direction arbitrarily. Any discrimination they show in this regard may amount 
to mala fides. The question of intention of Government apart, the ¢ffect of such 
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a disc tion will be to affect the principle of equal protection. Hence it was 
that Mahajan J. wanted a clearer classification, fool-proof against governmental 
arbitrariness. It must be remembered that the special procedure erased committal 
® proceedings, jury trial, the curtailment of the period of limitation for appeal to the 
High Court (reduced to 15 days), recording of evidence in mere memorandum form, 
the non-appication of ss. 491 and 626, Cr. P. O. to the Special Court cases, thus 
preventing thé right to move for transfer of the case, etc. (Note, Bose, Chandrasekhara 
Iyer and. Mahajan JJ. were the dissenting Judges, striking down the Act.) The 
further principles to be deduced from this case can be formulated thus :— 

(Per Patanjali SastriC. J.) 1. The word ‘discrimination’ does not occur in art. 14. 

The word ‘discriminated against’ is used in art. 15(1) and art. 16(2). This means 
according to Oxford Dit¢tionary ‘to make an adverse distinction with regard to; to 
distinguish unfavourably from others.’ Discrimination thus involves an element 
of unfavéurable bias and it is in this sense that the expression has to be used in this 
context. If such bias is disclosed and is based on any of the grounds mentioned in 
arts, 1P and 16, it may well be that the statute will, without more, incur condemna- 
tion að violating a specific constitutional prohibition unless it is saved by one or 
other of¥he provisos to those articles. 
« 2. But the position under art. 14 is different. Equal protection claims under 
that article are examined with the presumption that the State action is reasonable 
and justified. This presumption of constitutionality stems from the wide power of 
classification which the Legislature must of necessity possess in making laws operating 
differently as regards different groups of persons in order to give effect to its policies. 

3. The power of the State to regulate criminal trials by constituting different 
Courts with different procedures according to the needs of different parts of its 
territory is an essential part of its police power. (Cf. Bowman v. Lewis"), 

4. Though the differing procedures might involve disparity in the treatment 
of the persons tried under them, such disparity is not by itself, sufficient, in my 
opinion, to outweigh the presumption and establish discrimination unless the degree 
of disparity goes beyond what the reason of its existence demands as, for instance, 
when it amounts to a denial of a fair and impartial trial. 

5. Itis, therefore, not correct to say that art. 14 provides no further Constitu- 
tionsl protection to personal liberty than what is offered by art. 21. Notwithstanding 
that its wide general language is greatly qualified in its practical application by a 
due recognition of the State’s necessarily wide powers of legislative classification, 
art, 14 remains an important bulwark against discriminatory procedural laws. 

6. The impugned ordinance in the instant case” had been passed to combat 
the increasing tempo of certain types of regional crimes, and hence the two-fold 
classification on the lines of type and territory adopted is reasonable and valid. The 
degree of disparity of treatment involved is in no way in excess of what the situation 
demanded. 

7. Legislatures in this country have plenary authority to delegate their power 
to make laws to subordinate agencies of their choice and such delegation, however 
inexpedient or undesirable politically, is constitutionally competent. 

8. Per Fazl Als J-—The distinction should be drawn between ‘discrimination 
without reason’ and ‘discrimination with reason.’ The whole doctrine of classifica- 
tion is based in this distinction and on the well-known fact that circumstances which 
govern one set of persons or objects may not necessarily be the same as those 
governing another set of persons or objects, so that the question of unequal treatment 
does not really arise as between persons governed by different conditions and different 
sets of ciroumstances. The West Bengal case permitted discrimination ‘without 
reason’ or without any rational basis. In the instant case!® ‘discrimination is 
wigh reason’ on a rational basis. 

9. Per B.K. Mukherjea J-—Equality prescribed by the Constitution would not 
be violated if the statute operates equally on all persons who are included in the 
group and the classification is not arbitrary or capricious but bears a reasonable 
relation to the objective which the Legislature has in view. 

10. The Legislature is given the utmost latitude in making the classification 
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and it is only when there is palpable excuse of power and the differences AAV 


no rational relation to the objectives of the regulation, the necessity of judicia}inter- 
ference arises. 

11. Ifthe Legislature has laid down the policy and leaves it tothe E ETY tive ® 
machinery to carry it out, the law has done all that is needed (vide Buc 
Ball®), The duty, therefore, is heavily on the executive to carry sa the lguistative 
objective. Any classification which such legislative delegation imposes on the execu- 
tive should be effected in conformity with the policy of the statute. If it is done 
in derogation of it, all executive acts done which has no rational relation to the 
objective of the Legislature, will have to be annulled. But if the statute itself does 
not ‘disclose a definite policy’ and it confers authority on another to make selection 
at its pleasure, the statute itself would, on the face of it, bb deemed discriminatory 
irrespective of the way in which itis applied. Thisis also the principle underlying 
the leading American case Yickwo v. Hopkins™., 

12. Per Das J—In order to pass the test of permissible classificatign two 
conditions must be fulfilled: (1) that the classification must be founded on afyintel- 
ligible differentia which distinguished persons or things that are grouped together 
from others left out of the group and (2) that the differentia must haved rational 
relation to the object sought to be achieved by the Act. What is necessary is that? 
there must be a nexus between the basis of classification snd the object of the Act. 

In a later case, Gurbachan Singh v. State of Bombay™, the Supreme Court held 
that for persons proceeded with under s. 27 (1) of the City of Bombay Police Act, 
it was not discriminatory to follow a special procedure. The discrimination, if 
any, was based on reasonable classification which is within the competency of the 
Legislature to make. The departure from the ordinary procedure can certainly 
be justified as the best means of giving effect to the object of the Legislature. 

In Lachmandas v. State of Bombay the Supreme Court by a majority (Mahajan, 
Mukerjee, Das and Chandrasekhara Ayyar JJ., dissenting Judge being only Patanjali 
Sastri C. J.) struck down the Bombay Public Security Measures Act, VI of 1947, 
as offending art. 14 in that it provides for enhanced punishment and whipping, 
eliminates the committal proceedings, permits the special Judge to record only a 
memorandum of the evidence, confers on him a larger power to refuse to summon a 
defence witness, than what is conferred on a Court by s. 257 (1), Criminal Proceedure 
Code, and also deprives the accused his right to apply for a transfer or revision. 
Apart from these flagrant departures from the ordinary law, s. 12 of the impugned 
Act further authorized the Government to direct specific and particular ‘cases’ to 
be tried by the special Judge. This did not purport to proceed upon the basis of 
any classification at all. The further points elucidated in the instant case were 
that : . 

l. In the absence of any special provision to the contrary, no person has a 
vested right in the procedure, It follows also as a corollary that nobody has a 
vested liability in matters of procedure in the absence of any special provision to 
the contrary. 

2. Although the substantive rights and liabilities accrued or acquired before 
the date of the Constitution remain enforceable, nobody can claim after that date, 
that these rights or liabilities must be enforced under that particular procedura 
although it has since that date come into conflict with the fundamental right of 
equal protection of laws. 

In the instant caso? as the act was valid in its entirety before the date of the 
Constitution, that part of the proceedings before the special Judge which upto that 
date had been regulated by this special procedure cannot be questioned however 
discriminatory it may have been, but the continuation of the application of the 
discriminatory procedure to those cases afte: the Constitution constitutes a breach of 
their fundamental right guaranteed by art. 14 and being inconsistent with the 
provisions of that article the special procedure becomes void under art. 13 and as 
there is no vested right or liability in matters of procedure, the accused are entitled 
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to the ordinary procedure after the date of the Constitution. The convic- 
tion , therefore, set aside. 


_patanjali Sastri J.’s dissenting opinion that the special procedure set out is 
enot denial of equal protection and the continuance of the same special procedure - 
afte? the Constitution, does not amount to discriminatory treatment does not seem 
to be correc. The majority view has to be taken as the correct position of law 

admittink of no doubt whatsoever. 

In Shamrao v. District Magistrate, Thana the Supreme Court found s. 3 
of the Preventive Detention Act as intra vires of art. 14. The classification set 
out therein is reasonable. In one class it places all those whose cases have already 
been considered by the Advisory Board and in the otherthose-whose cases have yet 
to go before it; also the daw is fair, or at any rate (per Bose J) as fair as detention 
laws can be, despite this distinction because power is left to the appropriate Govern- 
ment to voke or modify these orders, or any of them, at‘any time. Substantially, 
therefore, there is no differentiation. 

In\ Habib Mohamed v. State of Hyderabad*®, the Supreme Court turned down 
the Bar Sathi Lands Restoration Act, XXXIV of 1950, as ultra vires of art. 14 in 
that it siggled ont two individual lessees and one transaction, a matter for legislation 
instead of Raving it for adjudication in the ordinary Court of law. Patanjali Sastri 
J. pithily observed : 

“This is purely a dispute between private parties and a matter for determination by duly 
constituted Courts to whioh is entrusted, in every free and civilized society, the important function 
of adjudicating on disputed legal rights after observing the well established procedural safe- 
guards which include the right to be heard, the right to produce witnesses and so forth. This 
ia the protection which the law guarantees equally to all persons. The appellants have been 
denied this protection. A political organisation of the party in power decides after making 
such enquiry as it thought fit that the settlement in question was ‘contrary to the provisions of 
law and public policy’ and the State Legislature basing itself on such decision purports to 
declare the settlement ‘null and void’ and directs the eviction of the appellants and the 
restoration of the lands to the other party. Legislation such as this is caloulated to drain the 
vitality from the rule of law which the Constitution so unmistakably proclaims and it is hoped 
that the democratic process in this country will not fanction along these lines.” 

It was asserted in the instant case that though there is a presumption in favour 
of the constitutionality of an enactment and it has to be presumed that a Legislature 
understands and correctly appreciates the needs of its own people, when on the face 
of a statute there is no olassification at all and no attempt has been made to select 
any individual or group with reference to any differentialising attribute peculiar 
to that individual or group and not possessed by the other, this presumption is of 
little or no assistance to the State. 

In Habib Mohamed v. State of Hyderabad the Supreme Court emphasised that 
the Constitution is not retrospective andevenifthe law is discriminatory, it must be 
held to be valid for all past transactions and for enforcements of rights and liabilities 
accrued, before the coming into force of the Constitution. In the instant case the 
appointment of a Special Judge under s. 4 of the Hyderabad Special Tribunals 
(Termination) and Special Judges (Appointment) Regulation, X of 1359, was held 
valid, as it was not by itself an inequality in the eye oflaw. Section 3 which dispensed 
with committal proceedings, by itself would not amount to deprivation of equal 
protection. But s. 8 was declared invalid to the extent that it took away the 
provision relating to confirmation of sentences as contained in the Hyderabad Crimi- 
nal Procedure Code. This s. 8 was, however, considered severable. 

In a Mysore case% the Supreme Court held that art. 14 can have no retros- 
pective effect and so a conviction on 5-10-49 will not get an extended right of appeal 
by invoking the principle of art. 14 and arguing that as the review before a single 
Judge of the High Court was pending on January 1, 1950, art. 14 could step in. 

In Kedarnath v. State of West Bengal™ the West Bengal Criminal Law Amend- 
ment (Special Court Act XXI of 1948), s. 4 was declared inira vires of art. l4 
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taking into account the background of the legislation, its preamble, p 
_ —nroviaions that the system of special Courts to deal with the special types of 
shortened and simplified procedure to meet the situation. The ‘cl&ssifica- 
s held to have a clear and reasonable felation to the object sought “to bee 
But it was held that compensatory fine under s. 9 (1) was ultra vires of 
What is important to note is that the statute itself specified thg offences in a 
oe for the Special Court to take cognizance of; only the GdVernment 
llot the particular case to the special Court. All that is to be seen is if 
a competent authority who will not misuse such powers. Cases coming 
he same offence may be trivial or big and only the latter can be sent to the 
Court. No discrimination should be spelt out of this discretion vested in 
hority to allot the case. Bona fides should be presumed in this regard. 
cretion to the Government in @ circumscribed sphere cannot be said to be 
so as to be out of all proportion to the objectives of the Statese Bose J., 
anting Judge in the instant case, would express even within this small ambit 
rnmental discretion discrimination is patent and so s. 4 is ultra viref. It is 
look at it in such an abstract way without any relation to realities @nd out 
oportion to the objectives of the statute in question. 
| question of discretion being given to Government, has to beeighed ip 
' whether it is arbitrary discretion or whether the Legislature has itgelf made 
the ification but left details of it to the administrative machinery. The Legisla- 
ture may well lay down the law to be applied to persons or things answering to a 
particular description or exhibiting certain common characteristics but being 
unable to make a precise and complete classification leaves it to an administrative 
authority to make a selective application of the.law to persons or things within the 
defined group, while laying down the standards or at least indicating in clear terms 
the underlying policy and purpose, in accordance with and in fulfilment of which 
the administrative authority is expected to select the persons or things to be brought 
under the operation of the law. A familiar example of this type of legislation is 
the Preventive Detention Act, 1950, which having indicated in what classes of cases 
and for what purposes preventive detention oan be ordered vests in the executive 
authority a discretionary power to select particular persons to be brought under the 
law. Another instance in point is furnished by the provisions of the Criminal Pro- 
cedure Code whioh provides immediately for prosecution without sanction of the 
Government for offences by public servants in relation to their official act, the policy 
of the law being that public officials should not be unduly harassed by private 
prosecution unless there are reasonable grounds which will necessarily condition 
the sanction. 

In construing art. 14 the Court should not adopt a doctrinaire approach which 
might well choke all beneficial legislation and that legislation which is based on a 
rational classification is permissible. A law applying to a class is conditional 
if there is sufficient basis or reason for it. Thus a statutory discrimination cannot 
be set aside as the denial of equal protection of the laws if any state of facts may 
reasonably be conceived .to justify it. Where, therefore, in the interests and for 
the benefit of a section of the public small taxes have been introduced and cheaper 
rates have been fixed, having regard to the size, horse power and expenses of 
running in such cases there is nothing unreasonable in this classification or any 
discrimination which infringes the provisions of art. 14 of the Constitution." 

In V. M. Syed Mahamed and Oo. v. The State of Madras® Visvanatha Aiyer 
J. while applying the test of ‘equal protection’ to Madras General Sales Tax Act 
held it intra vires of art. 14. The following propositions can be deduced from 
the reasoning of the learned Judge :— 

1. The guarantee of equal protection of laws does not require that the same 
law should be made applicable to all persons or that the law should have the same 
operation on all persons. Tt prohibits only an application of different laws to persons 
who are in similar circumstances. 

2. The requirements as to equal protection of laws do not forbid legislative 

28. Harman Singh v. R. T. A. Caloutia 29, [1954] A. I. R. 8. Ce 314. 
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olai ~ ins, provided such, classifications rest on some difference germane to 

the Py pose of the statute.” 
.3- A classification cannot be upheld on purely fanciful grounds. 

e 64. With reference to statutes the Legislature has considerable latitude in 
making classifications. It can select such persons or things as it chooses for purposes 
of bag Seer 

5. Taxing statutes must also satisfy the test of equal protection and are liable 
to be struck down if they do not. 

6. There is a strong presumption in favour of the validity of legislative classifica- 
tion and it is for those who challenge it as arbitrary and unconstitutional to establish 
it beyond all doubt. 

7. The power tomdke classification could be exercised not only by the Legisla- 
ture but also by administrative bodies under the Act. 

In the matter of fixing licence fees, the two tests are?? 

1.. The licence fee may reasonably cover the cost of all special services, neces- 
sitateq\by the duties and liabilities imposed on theauthority in respect of the super- 
vision &nd regulation of the particular trade or calling in respect of which the licence 
is issued Q 

we 2. As there must be some relation between the expenses incurred in the issue 
of licences to persons engaged in different trades and occupations it would be un- 
reasonable if they so fixed the fees that the whole cost incurred by them in connection 
with all the licences or a grossly disproportionate part of it was imposed on the 
particular trade or a few particular trades.* 

The above principles were tested in the Madras case and it was found that 
the enhancement of licence fees by G.O. No. Ms. 2435 dated December 29, 1950 was 
unreasonable as the total fees that would be collected from all the mills in the State 
would be disproportionately high in comparison with the expenditure which 
according to Government’s own statement it would inour. Further fixing a higher 
rate of fee for the oi) millers while making other manure dealers pay at flat rate of 
Rs. 20 irrespective of the fact that they might stock and sell more than the oil millers 
could even produce, is clearly discriminatory, offending art. 14. Beside it is also 
quite an unreasonable restriction under art. 19 (1) (g). 

In the eye of law, a public man (a government officer) has no better position 
than an ordinary citizen of the land and the rights and liberties of each are equally 
valuable. When the Legislature effects a classification, in determining whether 
it is unreasonable or discriminatory, one has to see if the classification bears a proper 
resemblance to the subject matter of the legislation. To find this out Courts may 
look to the objects of the legislation, by taking into account the title, the preamble 
as also the framework of the legislation.** Courts must also lean to the view that the 
objects are likely to be achieved since the Legislature was of that view. All reasonable 
classifications which have a proper and, just resemblance to the subject matter of 
the legislation cannot be hit by the guarantee contained in art. 14. As a restriction 
on the right to practise a trade in the instant case (art. 19 (6) ) it has to be viewed 
in the resulting larger interest of public good in that it provides an efficient transport, 
the profits of which go for the common good. This reasonableness is also to be 
viewed, in the light of the economic and social needs of the community obtaining 
at any particular time. This may furtherhave to be judged in certain cases having 
regard to the geographical conditions. The Legislature must be deemed a good 
judge of the good things that can subserve the common good of the people. The 

islature’s view has, therefore, to be given all the weight it deserves. 

The net result of the three decisions of the Supreme Court in [1952] A. I. R. 
S.C. 75,85 [1952] A. I. R. S.C. 122% and [1953] A. I. R. S.C. 404% is this:— If 


$0. Varadachari v. State of Madras, [1952] 33. Bhugiram v. Supdt. of Police, [1954] 
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the policy andobjectof the Act can be discovered within the four corners ~ ct 
including the preamble and discretion is vested in the°Government to mako g selec- 
tion in furtherance of that policy and object for the application of the Act, then 
the provision conferring such power is not void as offending art. 14.°3 If guch® 
power is improperly exercised in any particular case, that is not in furtherance of 
the policy and object of the Act but arbitrarily, then the Court camstrjke down 


the exercise of such power on every occasion.®® 
Is S. 197, Criminal Procedure Code, non-discriminatory ? 


Anent the positior. of publio officers in the eye of law, they cannot claim a 
higher position than the ordinary citizen. The Judicial Protection Act, XVIII of 
1950, protects the Judges only from civil action for acts dope in the discharge of his 
duty. In the matter of homicide committed by an officer while in the discharge 
of his duty s. 76, Indian Penal Code, exempts him ‘by reason of mistake of fact 
and not by reason of a mistake of law in good faith believes himself to be bound 
by law to do it.’ This is a case where an official is not placed above the Kw but 
subjects him to it except where he acted bona fide in the discharge of his @aty. 

But this is not the case in s. 197, Criminal Procedure Code, which provides.... 

1. Where any person who is a Judge within the meaning of s. 19 ofthe Indian 
Penal Code, or when any Magistrate, or when any public servant who is npt remo- 
vable from his office save by or with the sanction of a State Government or some 
higher authority, is accused of any offence alleged to have been committed by him 
while acting or purporting to act in the discharge of his official duty, no Court shall 
take cognizance of such offence except with the previous sanction :— 

(a) In the case of a person employed in connection with the affairs of Union, 
of the President; 

(b) In the case of a person employed in connection with the affairs of a State, 
of the Governor or Raja Pramukh of the State... 

It will be seen that this provision is amended after the Constitution. The Presi- 
dent of the Republic and the Governor of a State have to give sanction before any 
Court can take cognizance of any criminal case against the offending officer. The 
tecm ‘equality before the law’ is a negative concept implying the absence of any 
special privilege in favour of an individual while the term ‘equal protection of laws’ 
is a more positive concept implying equality of treatment in equal circumstances.®° 
Dr. Jenings*® put it : 

‘The right to sue or be sued, to prosecute and be prosecuted for the same kind of action 
should be the same for all citizens of full age and understanding and without distinction of race, 
religion, wealth, social status or political influence.’ . 

This equality in being prosecuted alike is absent in s. 197, Criminal Procedure 
Code. Thus no prosecution could lie when the President or the Governor, as the case 
may be, refuse to sanction the prosecution. It may be a case of hurt, or grievous 
hurt or even murder committed by the officer in the course of his official duty. In 
this case a criminal prosecution can be shut out altogether. Section 197 merely 
leaves the matter to the arbitrary discretion of the President andthe Governor. In 
a case under s. 76, Indian Penal Code, the man is tried and at the trial he has 
to prove his bona fides. But under s. 197 the officer is completely sheltered from 
trial by the executive whim of the President or the Governor. This is not the case 
either in England or U. S. A. It is no good contending that the exception in 
s. 197 is provided by the law itself. All that we may say is the law itself offends 
art. 14 and should be repealed at the next opportunity. We are supported in 
this view by Mr. D.D. Basu.“ The obiter dicta by the Supreme Court in a case“* that 
obviously the sanction will be denied or granted only on reasonable grounds is only 
an obiter. The Supreme Court has yet to examine the matter in greater detajls 
in all the above facts. 

V. Q. RAMACHANDRAN, M.A., B.L. 

88. Globe Theaters Ltd. v. State of Madras, 4l. Vide Durgadas Basus’s opinion, p. 818, 
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g COMMONWEALTH SUPREME COURT SUGGESTED 

” Te setting up of a Supreme Court of the Commonwealth was suggested by 
Sir Hartley Shawcross, Q.C., at the closing session in London on July 27 of the 
CommonWealth and Empire Law Conference. The Court would include “the 
cream of judicial talent from the whole Commonwealth.” 

Sir Hartley, who is chairman of the General Council of the Bar and joint president 
of the conference, said that while the Judicial Committee of the Privy Council 
was acknowledged to be a Court of the very highest quality, there had naturally 
grown up among some Cemmonwealth nations, with the development of independ- 
ent sovereighty, a certain dislike of appealing to a Court composed mainly of British 
Judges tofupset decisions of the Supreme Court in a Commonwealth country. 

“It may seem to some,” said Sir Hartley, ‘‘like continued acknowledgment of a 
British (sovereignty which, in fact, no longer exists. That is a perfectly under- 
standaħle reason. Then, of course, there is delay, distance and expense involved 
in appeals to a Court sitting in London. For these and other reasons, appeals 
np longer &me to the Privy Council from Canada, India or Pakistan.” 

Continying, Sir Hartley said: ‘‘The question now, I think, is whether we could 
establish, in place of the existing machinery, a Supreme Court of the Commonwealth, 
and call it such to avoid any idea of exercise of merely British sovereignty. I 
would like to explore the possibilities of such a Court being established, with a 
rather larger panel of Judges, so that it could meet from time to time in each 
Commonwealth country and would include, while sitting in any particular Court, 
say two or three of the highest Judges of that country, together with two or three 
of the leading Judges from other countries of the Commonwealth including Britain. 

‘That would enable us to have in our Supreme Court the cream of judicial talent 
from the whole Commonwealth. It would avoid any offence to local feelings of 
independent nationalism; and it would effect a great saving of expense and 
time.” —B.1.8. 

THE DESERTED WIFE 

Oxz of the outstanding personalities of the law in post-war years has been—to 
quote the words used recently by Upjohn J.,in T. J. Poupart, Lid. v. Newell—‘‘that 
familiar and unhappy figure”, the deserted wife. A number of recent cases have 
raised in one form or another the question whether a deserted wife has any, and, 
if so, what right to continue to occupy the erstwhile matrimonial home after she has 
been deserted by her husband. When the property is mortgaged, as it is more 
often than not in these times, complications almost invariably ensue. Thus, in 
Lloyd's Bank, Lid. v. Oliver’s Trustee, ([1953] 2 ANE. R. 1443) the husband executed 
& legal charge in 1945 in favour of the plaintiffs and thereupon became tenant at 
will of the mortgaged property. In 1952 he deserted his wife and later became 
bankrupt. In proceedings by the plaintiffs the husband’s trustee in bankruptcy 
did not resist an order for possession, but the wife did, on the ground, briefly, that 
on entering the matrimonial home she acquired, eo tnstanti, an irrevocable licence to 
continue to reside there during the subsistence of the marriage. However, this 
contention did not find favour with Upjohn J., who, in the course of his judgment, 
said (at p. 1448): “In my judgment, the earliest moment at which the right ofthe 
wife to continue to reside in the house of the husband against his will arises is when 
the husband deserts his wife’. Some two months later the case of Barclays Bank, 
Lid. v. Bird, ([1954] 1 All H.R. 449) came before Harman J., on facts which, in the 
main, were similar to those in the earlier proceedings with the exception that the 
mostgage in favour of the bank was an equitable charge. On this occasion it was 
argued on behalf of the wife that at the date of the desertion the bank, not having 
any legal estate in the property, had no right to possession at that time and that 
their right only came into being upon the subsequent execution (under a power 
of attorney contained in the equitable charge) of a legal mortgage. This submission 
failed to conwince the learned Judge who held that the bank —albeit only an equi- 
tablo wgjgagoe—had the right to ask the Court to order possession and that such 
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right arose on the creation of the equitable mortgage, i.e., before any Ti ed 
to the wife—L./. i 

DiıssoLUTION Nor DIVORON .. 

To many people it may seem that, if a husband or a wife petitionssthe Gour? 
for a divorce and is granted a decree, what should be dissolved is the marriage bond 
between them, however it arose. We are apt to think of divorce as pattipg an end 
to the status of marriage. The law is, however, that what is dissolved by a decree 
absolute is the tie created by the marriage ceremony which is pleaded in the peti- 
tion, with the consequence that if the marriage ceremony pleaded was an invalid 
one, as where there was a prior secret marriage between thesame parties, the decree 
does not dissolve the effective prior marriage and will not be so amended as to 
dissolve it (Thynne v. Thynne, [1955] 2 All E.R. 377). Booking back to the time 
of the Matrimonial Causes Act, 1857, Lord Merriman emphasised in thay case that 
from the outset of divorce legislation a petition for divorce had had contain 
an allegation of a lawful marriage on a particular date at a particular place and 
that the petitioner had had to verify that allegation. The Act of 1857 fur- 
ther enjoined the Court to satisfy itself, so far as it reasonably could, as’ to the 
facts alleged, which manifestly included the fact of the marriage whighethe peti- 
tioner was obliged to plead and to prove. These statutory requirements remaiti 
virtually unchanged at the present day. Thus, the effect of a divorce decree is to 
dissolve the tie created by a particular marriage: Indeed in Reder v. Reder, ([1948] 
W.N. 238) the Court of Appeal decided that it would not be proper for a trialJudge 
to decree dissolution of whichever of two marriage ceremonies happened to have 
created the valid marriage. That is the position, as the statute lew stands 
today. Cases in which such questions arise are rare. Yet it may seem that, 
although parties should not be freed from the obligation to make full and true 
disclosure to the Court, power might be given to the Court to dissolve the bond 
of matrimony subsisting between two parties, howsoever that bond was oreated, 
provided only that the parties and the full facts were before the Court. It is per- 
haps a point which the Commission, to whom the divorce laws have been referred, 
might consider.—JL. J. 

VIOARIOUS RESPONSIBILITY AND TRESPASS 

Lone hours have their dangers. A team of men worked in a factory on heavy 
machinery from about 8 a.m. until after 10 p.m. Towards the end of the day the 
heavy guard was being replaced and some irritation arose over a question which 
end of the guard should be seoured first. The leading hand and the man who was 
injured had been close friends for many years, but on this occasion they were in 
dispute—the one jawing at the other—and in exasperation the leading hand struck 
or pushed away the other, who fell, happening unfortunately to sustain injuries 
from which he died. The story is a tragedy of human failings. The sequel was 
that an action for damages was brought against the employers and the leading 
hand, and the question arose whether the employers were liable. The legal prin- 
ciple is well established—that an employer is liable for an employee’s unauthorised 
mode of doing an authorised act—but it is not always an easy principle to apply. 
In this instance the Court found that though the trespass was committed at the time 
of employment it was not done in the course of employment. It was an assault 
on a workman by another in a fleeting moment of irritation. So the employers 
were held not to be liable (Lane v. Associated Portland Cement Manufacturers, Ltd., 
May 23, 1955, Q.B.D.). In argument reliance was placed upon a New Zealand 
case, Pettersson v. Royal Oak Hotel, Ltd., ([1938] N.Z.L.R. 136) which McNair J., 
said was the high-water mark of the cases where an employer had been held to be 
vicariously responsible for an assualt committed by a servant. Therea departing 
intoxicated customer had thrown a bit of glass at the barman who had refused 
to sell him further drink. The barman had picked up the piece of glass and had 
thrown it back, but had unfotunately injured another customer who sued the employ- 
er for damages. The New Zealand Court of Appeal held the employer liable, 
because the barman’s act was an unauthorised way of doing an authorised act, 
namely, keeping order and dealing with altercations in the bar. The Coutt considered 
that the fact that the glass was thrown as an expression of personal ba a 
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did no w any difference. McNair J. said that he would find difficulty in reaching 
the sare appreciation of facts as the New Zealand Court of Arpo had done, but 
ghe cae did not depart from the well established principle. Applying that, he found 
hatan th®case before him the assault was not in any sense committed in the course 
of the employment.—L. J. 
. ° SECOND CONFESSION 

Tr is elemontry knowledge that a confession must be voluntary in order to be 
admissible and that the prosecution must prove affirmatively that the prisoner 
was not improperly induced to confess (R. v. Thompson, [1893] 2 Q.B. 12). Several 
cases have established the further principle that a second confession, following 
closely upon an inadmissible one, should also be excluded, unless the prosecution can 
show that fie original inducement no longer operated on the prisoner’s mind at the 
time the g§cond confession was made. In the reported cases where there have been 
two suc dmissible confessions, the time lag between the two has always been a 
matter Pf a few hours (see, e.g., the two cases referred to in Archbold’s Pleading, 
Hvi and Practice in Oriminal Cases, 23rd edn., p. 409). In the case of R. v. 
Jones, which was heard at Bedfordshire quarter sessions on December 13, 1954, the 
deposition Y one of the police officers revealed, strange to relate, that his colleague 
had invited the prisoner to make a statement by saying: “Why tell us a pack of 
lios? You had far better tell us the truth about the matter”. The learned Deputy 
Chairman had no hesitation in excluding the statement which followed, but he 
was in some doubt about the admissibility of the answer of the prisoner when charged 
a week later. As the prosecution were unable to show that the inducement had 
ceased to operate during the intervening seven days, the Deputy Chairman also 
excluded the prisoner’s answer to the charge. This decision was obviously # sound 
one in the circumstances and it is interesting to compare the time between the two 
inadmissible confessions in this case with the far shorter periods in the older reported 
cases. Reading the cases, however, one is left with the question, “How can the 
prosecution affirmatively prove that the inducement has ceased to operate on the 
prisoner’s mind?” Presumably one must once more bear in mind the dictum 
of Bowen L.J., in Hdgington v. Fitzmaurice, ((1885) 29 Ch.D., at p. 483) “that the 
state of a man’s mind at a particular time is as much a fact as the state of his diges- 
tion.” Perhaps it is as well that itis difficult to prove that a prisoner’s second confes- 
sion—unlike his first—was voluntary.—D. J. 


A Hiem Couer or Inpustey 
An idea which has been carried into effect in Australia with excellent results 
and to which we referred in a previous topic has been the subject of a letter on 
the correspondence page of the The Times (15th June) from Sir Erxio MAOFADYEN 
under the sub-heading “A High Court for Industry.” He wrote: “Have we 
not reached the stage at which, as s last resort, there should be brought 
into existence a premanent High Court for Industry whose fiat should have the force 
of law, and to which the parties to a dispute or, at its discretion, the Government, 
can refer an industrial dispute for decision?” A similar solution was also put 
forward by Lord Justice Denning at the annual conference of the Justice’s Clerks’ 
Society on June 17. He said: “Asa result of these disputes, many innocent persons 
are injured and many lose work and wages without any fault on their part.” He 
remarked that the claim of a right to strike was nothing more than a claim to the 
right to inflict suffering on innocent persons in order to achieve the strikers’ ends and 
added: “Such dispute should be resolved not by force of arms, or force of strike, 
_ but by some impartial person or persons in whom the public have confidence. Justice 
should be extended in our day to this new range of disputes which looms so largely 
inethe publio eye. "—S. J. 
, SHORT SENTENOES 
Aw unhealthy situation, showing little indication that changes are likely in the 
near future, is the subject of a letter from the Howard League for Penal Reform 
to the Home Secretary. Tho letter suggests that a departmental committee should 
be set up “fo examine penal methods which might prove satisfactory alternatives 
to mggeet the short sentences of imprisonment which are so often imposed at present.” 


Í 


là ret 


134 6 THE BOMBAY LAW REPORTER. . 





The local prisons, the letter states, are overcrowded and see N the 
average working week is still only 27} hours. One out of two prisonors feceives 
æ sentence of less than three months, and the stream of continuous receptions and 
discharges puts a heavy administrative burden on the already undermarthed prison 
staff. Such sentences, the letter states, may well be too short for either training 
or deterrence. The letter proposes that a negative regime of enforced idleness 
and shortage of staff should be cured by employing alternative penal methods and 
replaced by training for and by work which is one of the declared aims of 
imprisonment.—S. J. 
ENCROACHMENT BY TREES 


Oxz aspect of the law relating to boundary trees is statetl in a well-kngwn passage 
in Gale on Easements in the following way. There appears to be no aXthority in 
the English law, it is there said, that in the absence of express stipulation 
can be acquired by user to compel a man to submit to the penetration o 
by the roots of a tree planted on his neighbour’s soil. The principal objefġion to 
the acquisition of such an easement consists in the secrecy of the mode of enjoyment 
and the perpetual change in the quantity of inconvenience imposed by it. ,Supposing 
the easelnent to exist, there seems nothing to take this out of the ordinary rulg, 
that a man may abate any encroachment upon his property, and therefor’ that he 
may cut the roots of a tree so encroaching in the same manner that he may the 
overhanging branches. The law draws no distinction between damage caused by 
roots which burrow under the ground and’ damage caused by overhanging branches. 
This passage (see now the 12th edn. p. 416) was cited with approval by Lindley 
L.J., in Lemmon v. Webb ([1894] 3 Ch. 1, at p. 14), 

That case was concerned with the right to abate an encroachment (there caused 
by overhanging branches), but it indicated the scope of the remedies available by 
action for damage caused by encroachments of this kind. The matter was carried 
a step forward in Smith v. Giddy ([1904] 2.K.B. 448), another case of encroachment 
by overhanging branches, in which it was held in a country Court that the only 
remedy of the person whose land was overhung was to abet the encroachment by 
lopping the branches, and that an action on the case would not in the circumstances 
lie. A divisional Court granted a new trial on the application of the plaintiff, thus 
indicating that an action on the case would lie on proof of damage. 

So matters stood until Butler v. Standard Telephones and Cables Ltd. ([1940] 1 
K.B. 399). This case is fully reported, and the facts are of some interest. There were 
two actions against the defendants, which were tried as consolidated actions. The 
plaintiff in the second action went into occupation of his house in 1928. In 1930 
or 1931 the defendants planted two rows of Lombardy poplars along, and just inside 
the edges of, a strip of land which belonged to them and which separated the respec- 
tive permises of the two plaintiffs. In 1934 this plaintiff’s house began to settle, 
and in 1937 the wall of this house flanking the defendants’ property began to crack. 
It is not said when the plaintiff in the first action went into occupation, but in 1937 
his house suffered similarly to that of the plaintiff in the second action. It was 
quite clear that the roots of the poplars had spread under the walls of both the 
plaintiffs’ houses, and the plaintiffs alleged that the subsidences were due to the 
consequent disintegration of the clay on which the houses were built. They according- 
ly brought their actions, in which they alleged that the defendants had been guilty 
of nuisance, trespass and wrongfal interference with their right to support; in the 
alternative, they claimed damages for negligence and for wrongful removal of water 
from the soil by the trees, and they asked for an order to cut down the trees and an 
injunction to prevent the continuance of the injury to their respective premises by 
the root of the trees. ° 

On the issue of fact, whether the subsidence was caused by the roots of the defend- 
ants’ trees, Lewis J., found for the plaintiffs. On the legal consequences, the learned 
` judge said that there was, apparently, no English case recorded in the books of 
an action having been brought for nuisance resulting in damage to property by the 
action of the roots of a tree, but many cases of actions for damage caused by over- 
hanging branches, and in his view there was no distinction between the bog ginda? 
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of @sl______lsintiff whose property had suffered from the roots of a tree belonging 
to his Geighbour was thus entitled to recover damages if damage had been suffered 
by him owing to the action of the roots. The actual decision in this case was that 
*theaplaintifis were entitled to recover presumably, in damages only: nothing 
is said about their prayer for an injunction either in a positive or a negative form. 
The various heads of claims put forward by the plaintiffs included claims in tres- 
pass and nuisance, but Lewis J., treated the action as having been laid in nuisance, 





would béve been successful, but it is satisfactory that as a result of the recent decision 
in M v. Read [1955] 1 W.L.R. 635, and p. 370, ante, any defence on these 
lines is clearly impossible. 

In McCanbe v. Read the plaintiff's house had been built in abovt 1912 and the 
defendant’s house in about 1907. On the defendant’s premises there was an old 

. black It&lian popler planted before either house was built, and also, adjoining the 
boundary which separated the parties’ respective permises, a row of Lombardy 
poplars planted at the time when the plaintiff’s house was built. (As this and Butler’s 
case indicate, poplars are the trees most likely to cause the kind of trouble which 
arose in these cases, as their roots spread very widely and very rapidly.) In 1949 
cracks appeared in the plaintiff’s house, and when the ground round the house was 
excavated poplar roots were found running under the foundations. In 1952 and 
1953, after the issue of the writ, further subsidences occured and more damage 
was suffered by the plaintiff’s house. At the trial Harman J. (sitting on this occasion 
as an additional judge of the Queen’s Bench Division), found that the roots of the 
pu growing on the defendant’s land were the cause of the damage to the plaintifi’s 

ouse, and that the plaintiff had therefore proved his case. 

The learned judge then went straight on to discuss the question of what 
remedy the plaintiff was entitled to. "There was no English case in which an injunc- 
tion had been granted, but in the Irish case of Middleton v. Humphries (1913) 47 
Ir. L. T. 160 (which was mentioned with approval by Lewis J., in Butler’s case), 
an injunction had been granted to restrain the defendant from continuing to permit 
roots from a tree on his land to burrow under the plaintiff's wall, which had collapsed, 
as was fonnd, owing to the action of these roots. Harman J., followed that decision : 
if an action on the case lay, then, in his judgment, the remedy of an injunction must 
be available if the nuisance is a continuing one, as it clearly was in the case before 


McOombe v. Read is reported on the question more of remedies than of the substan- 
tive law applicable in cases of injury suffered from encroachment by tree and their 
roots but it is clear from the report that the question whether the trees which caused 
the damage had been planted by the defendant or not was not considered to be 
material, The parties were leaseholders of their respective premises, and it can 
be taken that the defendant had not been responsible for planting the Italian poplar 
which was already on his land before the house on that land had been built. The 
other poplars could hardly have been planted by anyone other than the defendant 
or a predecessor in title of his. But the damage done by these trees was not differenti- 
ated, and reference to Lemmon v. Webb and Smith v. Giddy in the judgment shows 
‘that the plaintiff's case was treated throughout as lying in nuisance, as does also 
the reference to the action being one on the case. Nuisance is founded in the use 
to which the defendant puts his land: ste utere tno ut alienum non ladas. It was 
the defendant’s use of the land, which included his permitting the trees in question 
to grow, which rendered him open to action at the suit of his neighbour. 

This case is also reported on the question of damages. An amount was sought 
to be recovefed ar special damages, this amount being specified in the writ, but the 
plaintif elso sought to recover for damage discovered in 1952 and 1953, that is, 
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after the issue of the writ. The learned judge held that if the latter wae. ya 
new damage, he could not recover for it in the action (a new writ and a new action 
would have been necessary for that), but if it was continuing damage from theesame 
nuisance then he could recover damage (to be ascertained by inquiry) ep tosata. 
of judgment. The plaintiff accepted an inquiry on these lines.—S. J. 
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REVIEWS. 


The University Teaching of Social Services Law. By CHartus Eisemann, Professor 
at the University of Paris. Published by UNESCO, Bombay Agents: Orient 
Longmans Ltd., Nicol Road, Ballard Estate. 1955. Demi 8 vo. Pages 19 Price $1. 


Tas is one of a series of publications published under the aegis of the 
Other publications in the series deal with sociology, social psychology an&cultural 
anthropology, international relations, political science and political econo 
present volume deals with the teaching of law in certain countries of the world. 
countries which are reviewed are U.K., U.S.A., U.S.S.R., France, India, Egypt, 
Yugoslavia, Belgium, Sweden, Mexico, eto. The review begins with an ¢xamination 
of the aims and nature of teaching of law, either for practical purposes or forsscientific 
pursuit. It proceeds to consider the organization of law teaching in its two-fold 
aspect of institutional framework and teaching and studies. The report is interesting 
reading. One observes the lines of similarities and differences in the frame and 
method of law studies. The ourricula of law studies are in the making in India, 
and the present book will be of special interest to those engaged in the work. 


The Trade Marke Act, 1940. By. K.§. Swavansua, B. A. (Oxon), Barvister-at-Law. 
Bombay 2: N. M. Tripathi, Ltd., Princess Street. 1955. Second Edition. Roy. 
8 vo. Pages xxiv and 293. Price Rs. 20. 


Tas Indian Trade Marks Act, 1940, followed almost on the heels of the United 
Kingdom Trade Marks Act of 1938. Its framework wes based on, and its phraseology 
was borrowed from, its English prototype. The cases decided under the Indian 
Act are scanty. The learned’ author has therefore done well in working out his 
commentary mostly from English cases. He was for many years the Registrar of 
Trade Marks in India, and as such he had intimate knowledge of the working of the 
Act. We have here a practical commentary, which is bound to be of use to the 
department, the lawyer and the Jay public. To inorease the usefulness of the book, 
a digest of decisions of the Registrar is given. The Trade Marks Rules of 1942 appear 
in an appendis, while the rules framed by the High Courts of Bombay, Calcutta, 
Myscre and Saurashtra are also reproduced. 






The Negotiable Instruments Act, 1881. By. J. S. KEERGAMVALA, LL. D. (Lond.), 
B.A. LL.M. (Bom.), Barrister-at-Law. Bompay 2: N. M. Tripathi Ltd., Princess 
Street, 1955. Tonth Edition. Roy. 8 vo. Pages xvii and 212. Price Rs. 8. 


ly the tenth edition of this book the learned author has brought both the statute 
law and the case-law up to date. The phraseology of the Act is far from clear. 
It is made easily understandable by the general comments throughout the book. 
Appendix 1 contains a brief statement on the law regarding Hundis, an indigenous 
form of negotiable bill of exchange in use throughout India. Appendix 2 sets out 
forms of the different negotiable instruments. The book has already been a great 
favourite with students of law. 


Hindu Marriage Act, 1955. By. V. 8. KULKARNI, B. A., LL. B., Advocate, Bombay 
High Court. Poona 2: Law Book House, 278 Narayan Peth. 1955. Crown 
8 vo. Pages xiv and 41. Price Rs. 1-8-0. 


Ts little book reproduces the bare text of the Hindu Marriage Act, 1955, the 
speech of the Member of the Ministry of Law, the Statement of Objects and Reasons 
and the Report of the Select Committee. ° 
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RATANLAL. 


The glories af our blood and state 
Are shadows, not substantial things; 
There is no armour against Fate, 
Death lays his icy hands on Kings. 


RatanusL was born in Surat on April 23, 1872. His father was 
an Assistant Engineer in the Public Works Department of the 
Government of Bombay. He passed the Matriculation Exami- 
nation in 1887, and prosecuted further studies at the Elphinstone 
College, Bombay. There was then no hostel attached to any of 
the colleges in Bombay and students had to arrange for their 
own. lodgings. Ratanlal stayed as a paying boarder in the 
Goculdas Tejpal Boarding during his college career. In those 
days almost all the professors at the Elphinstone College 
were Europeans. In the Previous Class (First Year in Arts) 
Professor Barret lectured in English, Professor Peterson and a 
very learned Sastri, who did not know English, lectured in Sans- 
krit, Professor Hathornthwait taught Mathematics, Professor 
Macmillan, Logic, and Professor Moos, Physics. D. F. Mulla 
(Rt. Hon. Sir Dinsha Mulla) and Manubhai Mehta (Sir Manubhai 
Mehta, Divan of Baroda and of Bikaner) were Fellows in the 
Elphinstone College, and they lectured to the First Year students. 
In 1889; Ratanlal passed the Previous Examination. In the 
First B.A. Class, Principal Wordsworth, the son of the Poet- 
laureate of England, lectured on the Golden Treasury, which 
contained poems of his father, and he read those poems with 
great deal of feeling and gusto. Ratanlal passed the First B.A. 
Examination in 1890. In the Second B.A. Class, Principal 
Oxenham lectured on Bacon’s Advancement of Learning, and 
Professor Macmillan on Logic and Moral Philosophy which 
were his voluntary sins ccs He passed the B.A. Examination 
in 1891. 


Thereafter he took up law and passed the LL.B. Examination 
in 1894. At that time his father being posted at Ahmedabad he 
commenced his legal practice in that city in 1895. 
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The wheel of fortune then took a turn! The Bombay” § 
High Court used to publish a series of Reports of cases*~ § 
decided on the Appellate Side of the High Court, known ; 
as the Printed Judgments, since the establishment of the High 
Court. In 1898, the Secretary of State for India refused ta 
sanction the expenditure incurred in publishing that series as, 
no other High Court in India published a similar series. The 
publication of that series was therefore stopped. The Bombay 
Law Reporter was, thereupon, started in 1899, with the sanction 
of the High Court, to continue that series with further inc&rpo- 
ration of cases decided (1) on the Original Side of the High 
Court, and (2) by the Privy Council in England on appeal 
India. ie 

For thirty years Ratanlal had a flourishing practice on the 
Appellate Side of the High Court. There were giants on the 
Appellate Side Bar then—Vasudeo J. Kirtikar (Mr. Justice 
Kirtikar), Manecksha J. Taleyarkhan, Daji Abaji Khare, Gocul- 
das K. Parekh, G. S. Rao, Ghansham N. Nadkarni, N. G. Chanda- 
varkar (Mr. Justice Chandavarkar), M. B. Chaubal (Mr. Justice 
Chaubal), V. G. Bhandarkar, Goverdhanram Tripathi ete. Subse- 
quently, Ratanlal ceased to practice on the Appellate Side and 
got himself enrolled as an Advocate (O.S.). 


In the field of legal literature his contribution as a co- 
author of several law books—viz. (1) The Law of Crimes, (2) 
The Indian Penal Code, (3) The Law of Torts, (4) The Law of 
Evidence, and (5) The Criminal Procedure Code—is well- 
known to the profession at large. 


The Government of India had appointed him as a member 
of the Indian Law Reports Committee, which held its meetings 
at Simla, to consider various suggestions for the improvement 
of the I.L.R. series of Reports. 


Ratanlal took keen interest in female education and was 
the Secretary of the Chanda Ramji Girls’ High School for 
thirty-six years. 


He made extensive tours all over the world—except Africa, 
—and had visited many principal cities of the world. 


After spending sixty years in the domain of law he has 
passed away! The motto on his crest was “Industry, Integrity, 
Independence”, and he faithfully adhered to the principles 
adumbrated thereon. In fine, the sentiments expressed in a 
notable epitaph aptly apply.— 


Life’s race well-run, 
Life’s work well-done, 


Life’s crown well-won, ° 
Now comes rest! 


Requiescat in pace. 
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On Monday September 26, 1955, the Hon’ble Mr. M. C. Chagla, Chief Justice, 
and Mr. Justice Tendolkar, presided inthe First Court where the members of the 
ar kad assembled. 


Th8 Hon’ble Mr. M. C. Chagla, Chief Justice, addressing the members of the Bar 
said : 4 

The Advocate General, Government Pleader, and mémbers of the Bar. We are 
all very deeply grieved at the death of Mr. Ratanlal Ranchhoddas. His name 
associated with that of Mr. Dhirajlal Thakore is a household word and many genera- 
tions of lawyers have known that name and respected it. Gentlemen, the Judges 
are always indebted to the members of the Bar for the assistance they give in Court, 
but there iganother important kind of assistance which also the Judges get and that 
is from those who have written text books and elucidated the law, and I think there 
is ering? ae Judge in the State of Bombay and perhaps in India who is not indebted 
to Mr. Watanlal, again associated with Mr. Dhirajlal, for the text books they have 
written which we constantly use and which are constantly referred to. Mr. Ratanlal 
not only devoted himself to law and dedicated himself to law, but he was a man 
who lived a full and rich life. He had travelled all over the world, he had seen 
any institutions, met with many persons and gained rich experience. It was always 
a pleasuré to talk with him when he would relate the rich anecdotes in which he had 
taken part. I vividly remember that only last April when he gave his usual annual 
dinner, where we were all present, that he seemed to be full of life and I told him: 
“I think you have many more years of useful life before you.’ I did not then 
realise that the cruel hand of death would knock him down and he would pass away 
from our midst. The institution of the Bombay Law Reporter which was started 
by Mr. Ratanlal and Mr. Dhirajlal is an institution unique in India. There is no 
Law Reporter which has such an official complexion as the Bombay Law Reporter 
has in this State, and both Mr. Ratanlal and Mr. Dhirajlal always aimed at perfection 
in the publishing of this Law Report, and the Bombay Law Reporter is cited in these 
Courts with the same authority as the official Law Reports. 

Gentlemen, on this sad occasion, our hearts must go out to the sonof Mr. Ratanlal 
and the other near relations he has left behind. But our hearts must particularly 
go out to Mr. Dhirajlal Thakore. I do not know of any association in legal history 
which is more unique than the association between Ratanlal and Dhirajlal. They 
have been friends for 72 years, not only friends in law, but intimate friends. Well, 
somebody has got to go before and Mr. Dhirajlal’s consolation is this that he was by 
the bedside of Mr. Ratanlal till the end. Many of us when we pass away only leave 
a memory, sometimes a recollection, of some kind act done. But Mr. Ratanlal has 
left behind him a great institution, the institution of the Bombay Law Reporter, 
and a large number of text books, with which his name will always be associated, 
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Mr. M. P. Amin, Advocate General said : 


My Lord, I fully associate myself with all that your Lordship has said regarding 
Mr. Ratanlal. He was among the senior lawyers at present in Bombay. He completed 
83 years and was running his 84th year and except for the last few days before his 
death he was actually at his table doing his usual work in connection with the Bombay 
Law Reporter. He was born in 1872,and started practising at a time when most of 
us were not even born. During those days of stalwart lawyers and in spite of all the 
difficulties, he had a good practice. His practice was confined to the Appellate Side, 
he appeared in many important cases even in those days. The Bombay Law Reporter 
‘was started in 1899, and, though it made a small beginning, todayin 1956 it is a Law 
Journal which has acquired considerable importance and usefulness to the members 
of the Bar. Mr. Dhirajlal, his life-long and sincere friend, joined him in the 
publication of the Bombay Law Reporter, and both of them actually worked 
to make the Bombay Law Reporter a complete success. Latterly, Mr. Ratanlal’s 
son joined them as sub-editor and with the joint effort of the three, today we find 
that the Bombay Law Reporter is a Journal which gives very useful and valuable 
ifformaggien. . The. Journal section in particular is very interesting. Lawyers 


jee 


149 * THE BOMBAY LAW REPORTER. {vou, LVI. 


not only know what the law is so far as the decided cases are concerned, but they 
also get general and practical knowledge of law in its various aspects. On account 
of his merits Mr. Ratanlal was enrolled on the Original Side in 1926, though weekno 
that thereafter also his activities were confined to writing text books and editing 
the Bombay Law Reporter. All the books which he and Mr. Dhirajlal have published 
have not only been useful to the members of the Bar, but they are vefy useful even 
to those who appear for law examinations. These books contain a clear and lucid 
exposition of law classified under important heads and yet brought in a narrow 
compass. Some of the books that he has written, particularly the Law of Crimes, 
even the busiest practitioner reads with great advantage. So fay as’ the Bombay 
Law Reporter is concerned, we are looking forward every fortnight to see the new 
number in order to see what new cases have been reported. The method of drawing 
the head note is indeed wonderful. One has only to read the head note in any 
particular reported case in order to find all the information that one waits. Even 
if one studies merely the head note he knows all that is decided in the case. 

My Lord, Mr. Ratanlal was indeed of a very amiable nature. Even though he 
was so far advanced in age he had a kind word to say for even a junior lawyer. He 
was well informed and well read. Everyone who came in contact with him indeed 
looked up to him with great respect. We wished he had lived for some more years 
in order to contribute further to the success of the Bombay Law Reporter. Anyway 
God had destined otherwise. May his soul rest in peace ! 


Mr. H. M. Choksi, the Government Pleader, said : 


My Lords, I beg to associate with everything my Lord the Chief Justice has said 
and the Hon’ble Advocate General has said. Mr. Ratanlal has died at a ripe age of 
88 surrounded by his children, grand-children, and great-grand-children. To him 
nothing could be more happier than a death of that kind. He has left memories 
which are very rich. He has endeared himself to everyone who came into his contact 
and left a name and reputation whichis the envy ofthe Bar. Hestarted his practice 
in 1895. The Bombay Law Reporter was started in 1899. Then began his 
commentary on the Indian Penal Code, Law of Torts and Law of Evidence, and 
ultimately it enlarged into the famous book “The Law of Crimes” which is of help in 
all Courts of law all over India. His has been a unique career. He has travelled 
widely,imbibed great culture, and his friendship with Mr. Dhirajlal has been pheno- 
menally unique. Such a friendship is not known even among two brothers and 
they together have carried on the work for the last 60 years very intimately more 
than brothers,and have carried the burden of editing the Bombay Law Reporter, 
and also writing and publishing books on law. Our deepest sympathy go to the family 
of the deceased. May his soul rest in peace ! 


STATE v. PANDURANG BABURAO SANGARE* - 


In the above case a public servant— a talati in Ratnagiri district—way prosecut- 
ed under s. 409, Indian Penal Code, for criminal breach of trust, without a sanction. 
He was convicted by a Judicial Magistrate but was acquitted by the Sessions 
Judge on a technical ground. The State went in appeal to the High Court. 
The appeal was ultimately heard by a full bench. The main contention raised 
on behalf of the accused at the hearing was thats. 409, Indian Penal Code, so 
far as it relates to public servants, was impliedly repealed by s. 5(2) read with 
s. 5(Z) (c) of the Prevention of Corruption Act, 1947. That contention was repelled 
by the full bench in view of s. 26 of the General Clauses Act, 1897, and s. 5(4) of 
the Prevention of Corruption Act, 1947. There is hardly anything that can be 
said against the said decision in so far as it goes, and many other High Courts 
also appear to share that view. (vide In re, Satyanarayanamurthy;) Madho 
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Prasdd v. State; Mahammad Ali v. State; Jayarama Iyer v. State of Hyderabad;* 
In re. Govindaswami;’ State v. Gulab Singh; Gian Chand v. The State? and 
Amazendra Nath Roy v. State®). 


‘ The leafned advocate for the accused, however, tried to raise an important and 
interesting constitutional point which the full bench unfortunately did not think 
it necessary “to consider fully. The point sought to be raised was that s. 409, 
Indian Penal Code, to the extent to which it relates to public servants and s. 
5(2) read with s. 5() (c) of the Prevention of Corruption Act, 1947, offend against 
ey before the law provided by art. 14 of the Constitution. What the learned 
advocate for the accused possibly meant was that since s. 409, Indian Penal Code, 
places a public servant in a worse position than s. 5(2) read with s. 5(1)(c) of the 
Prevention of Corruption Act, the former became invalid on the Constitution 
coming into force or at any rate on passingof the Criminal Law Amendment Act, 
1952. e proposed contention was dealt with by the full bench thus. Chagla C.J. 
observéli (p. 874): 

“ There is one further point to which a passing reference might be made. Mr. Walawalkar 

wanted to argue that the different provisions in the two laws offended against equality before 
ye law provided by art. 14 of the Constitution. Now, this particular Act has gone up before 
the Supreme Court and it is rather significant that counsel who appeared for the accused in 
that case, Ramaya Munippali v. State of Bombay’, did not contend that this particular Act 
offended against art. 14 of the Constitution. Although that is not conclusive of the matter, 
it does seem to suggest that counsel in that case did not thinkthat a useful argument could have 
been advanced with regard to art. 14. But the other difficulty in Mr. Walawalkar's way is 
that under art. 14 he can only challenge s. 6(2) of Act ILof 1947. Ifthe accused had been convicted 
under that Act, possibly that argument would have been open to Mr. Walawalkar, but inasmuch 
as the accused has been prosecuted and convicted under s. 409 of the Indian Penal Code, no 
question of art. 14 can possibly arise. Therafore, we have not thought it necessary to consider 
the question as to whether Act If of 1947 is bad as offending the provisions of art. 14,” 
Now, with great respect, omission to do full justice to the contention sought to be 
raised, appears to have been based on two assumptions. The first assumption 
is that at the hearing of the case, Ramayya v. State of Bombay! before the Supreme 
Court, counsel for accused did not think that it was a point of substance. The 
second assumption appears to be that if any discrimination arises on account 
of two provisions of law the only provision that can be challenged as offending 
against art. 14 would be the later and not the former. It is the correctness of 
those two assumptions and the merits of the point which escaped decision that I 
propose to discuss in this article. 

The first assumption that the fact that counsel for accused in Ramayya v. Stale 
of Bombay did not raise before the Supreme Court the point sought to be raised 
before the full bench of the Bombay High Court does suggest that the counsel in the 
Supreme Court case did not think that useful argument could have been advanced 
with regard to art. 14, is, with great respect, hardly borne out by the judgment 
of the Supreme Court. The following passage from the judgment suggests that 
there were most probably three different reasons for not urging the point which 
was suggested by the Court itself. Bose J. narrates what exactly happened as 
follows (p. 292): 

“At this stage of the arguments we asked the learned counsel for the appellants whether 
they intended to challenge the ‘vires’ of this law under art, 14 of the Constitution because, 
if they did, the matter would have to go to a Constitution Bench as we, being only three Judges, 
would have no power to decide it. The learned Attorney-General at once objected because 
the point was not raised at any stage and was not to be found even in the grounds of appeal 
to this Court. The learned counsel for the appellants replied that they did not wish to take 


thee point.” í 
The above passage would suggest that counsel for the accused did not necessarily 
2 Saai A. I. R. M. B. 189. 7 [1954] A. I. R. Him. Pra, 76. 
3 [1953] A. L R. Cal 681, 8 [1955] A. I. R. Cal 286. 
4 pea] A I. R. H 56. 8 ped S. C. J. 288. 
5 fi954] AS L R 401. 10 [1935] A. I. R. S. C. 287. 
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choose not to raise the point because they thought that it was not a point of sub- 
stance but firstly because the learned Attorney-General objected to its being raised 
at the very late stage when it was not taken even in the memo of appeal to the 
Supreme Court; secondly, because raising that point would have necessifated 
transfer of the case to the constitution Bench causing delay and expense to the 
accused and, thirdly, because they possibly felt strong on other points namely 
misdirection so far as accused No. 1 was concerned and want of sanction against 
accused No. 2, on which points they actually succeeded. . 

The second assumption that if at all, the later provision, namely s. 5(2) read 
with s. 5(1) (c) of the Prevention of Corruption Act would be invalid as offending 
against art. 14 of the Constitution, deserves more serious consideration. The 
reasoning underlying the assumption is possibly this: If there are two different 
legislative provisions and one of them is sought to be challenged as offending 
against equality before the law provided by art. 4, the one that brings in dis- 
crimination against any person or persons would be invalid and not other; 
and since till the later of the two comes into being there can be no questioa of any 
discrimination, it is the later in point of time that must be held to be responsible 
for the discrimination and itis, therefore, the later of the two that would be invalid and 
nottheformer. Ifthatis the underlying idea, asit prima facie seems to be, then with 
great respect, the matter urgently requires reconsideration, Inequality may arise in 
various ways. It is not necessary that there should be two legal provisions in 
order to give rise to discrimination. There may be a single provision operating 
against some and not others similarly circumstanced and that would result in 
denying equality to those against whom itoperates. Similarly there may be a single 
provision which favours some and not others similarly circumstanced and that 
also would result in denying equality to those whom it does not favour. Moreover, 
there may be only one provision which apparently applies to all but power is 
conferred on some authority in such a way as to enable the authority to use it 
in an arbitrary manner in favour or against some and not the others. That 
also would result in denying equality before the law. In case there are two pro- 
visions operating side by side on the same field, but are identical in terms, no 
question of inequality would arise, but if they are different in nature or character 
a question arises as to which of them would be rendered invalid as offending 
against art. 14. The correct test, it is submitted, would be that the one which 
places any person or persons in a worse position or in a less favourable position 
than the others similarly circumstanced, must be taken to be invalid. The test 
of chronology cannot be taken to be the correct test. It is true that it is the later 
provision that brings in inequality, but it is difficult to understand how a more 
favourable or less prejudicial provision can be said to be responsible for denial 
of equality. From the point of view of a healthy mind, inequality does not lie 
- in favouring somebody else but in not equally favouring one, similarly circum- 
stanced with that somebody else. Similarly inequality does not lie in not equally 
prejudicing somebody else but in prejudicing one more than others who are simi- 
larly circumstanced. Having regard to these considerations, if there are two 
provisions operating side by side, the one that is less favourable or more prejudicial 
to some of those who are similarly circumstanced, would be invalid whether it 
is earlier or later in point of time. 

Fortunately the proposition propounded above is supported by authority. 
The case in point is Meenakshi Mills v. Visvanatha Sastri. That case concerned 
s. 5(1) of the Taxation on Income (Investigation Commission) Act (XXX. of 1947) 
and s. 84 (1-A) of the Indian Income-tax Act, 1922, as amended by Act XXXIII 
of 1954. The former provision enabled reference of certain class of cases to the 
Investigation Commission and prescribed a summary and drastic procedure “for 
dealing with the same. This provision was enacted before the commencement 
of the Constitution and there was no question of its being unconstitutional at that 
time. In 1954 s. 84 of the Income-tax Act was amended by Act XXXII of 
1954 so as to be applicable to all cases falling under s. 5(1) of the Taxation on 
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Incoine (Investigation Commission) Act (XXX of 1947). Thusaftertheamendment 
a case of an assessee could be dealt with under either of the two provisions at the 
sweeg will of the authorities. The procedure under s. 5(1) of the former Act being 
*summaryeand drastic was more prejudicial to an assessee than that under s. 84 
of the Income-tax Act. One of the two points urged before the Supreme Court 
and that on*which the decision in favour of the assessee was based was whether 
after coming into force of the Indian Income-tax Amendment Act, 1954, which 
operates on the same field as s. 5(Z) of Act XXX of 1947, the provisions of s. 5(Z) 
became void as being discriminatory in character. The Supreme Court accepted 
the assessee’s contention and struck down s. 5(Z) as unconstitutional. Mahajan 
C. J. observed (p. 17): 

“The provisions of section 5 (1) of Act 80 of 1947 could only be supported, if at all, for a 
differential treatment of persons dealt with in that section in matters of procedure, on the ground 
that these persons constituted a separate class, and the classification was rational. Parliament 
has, howéver, by amending section 34 of the Indian Income-tax Act, now provided that cases or 
those very persons who originally fell within the ambit ofsection 5 (Z) of Act 80 of 1947 and who 
it was alleged formed a distinct class, can be dealt with under the amended section 84 and undef 
the procedure provided in the Income-tax Act. 
© Both categories of persons, namely, those who came within the scope of section 5(1) as well 
as those who came within the ambit of section 84, now form one class. In other words, substantial 
tax-dodgers or war profiteers who were alleged to have formed a definite class according to the 
contention of the learned Attorney-General under section 5(1), and whose cases needed special 
treatment at the hands of the Investigation Commission, now clearly fall within the ambit of 
amended section 34 of the Indian Income-tax Act. That being so, thefonly basis for giving 
them differential treatment, namely, that they formed a distinct class by themselves, has comp- 
letely disappeared, with the result that continuance of discriminatory treatment to them comes 
within the mischief of Article 14 of the Constitution and has thus to be relieved against.” 


The Supreme Court thus invalidated s. 5(1) though enacted earlier. It is, therefore, 
submitted that if s. 409, Indian Penal Code, in so far as it relates to public servants 
and s. 5(2) read.with s. 5(Z)(c), Prevention of Corruption Act, involve discrimination 
and if s. 409, Indian Penal Code, is less favourable or more prejudicial to the 
accused than s. 5(2), then the former would be rendered invalid though enacted 
earlier. 

This brings me to the real question, whether and which of the two provisions 
offends against art. 14. This article is dealt with and interpreted in numerous 
rulings of the Supreme Court and various High Courts. The result, so far as is 
relevant to the present consideration, however, can be summarised briefly, without 
making reference to the several rulings, because the position appears to be now 
well-settled. The said article does not enjoin absolute equality.of treatment. 
It permits classification for differential treatment. But that classification ought 
not to be arbitrary or unreasonable. It is not permissible to classify objects for 
differential treatment on fanciful grounds. The classification must be both 
just and reasonable. Moreover, the classification must have a rational relation 
to the object in view. In other words there must be a nexus, just and reasonable, 
between, the classification and the object sought to be achieved. Further the 
classification can be made by the Legislature itself or it can be left to the executive 
or other authority, but in the latter case the Legislature cannot confer an uncontrol- 
led or unguided power on the executive or other authority so as to enable it to act 
according to its sweet will or in an arbitrary manner. These propositions seem 
to be now indisputable. It is also now settled that art. 14 affords protection 
against substantive as well as procedural inequality. 

Now, the two statutory provisions, namely, s. 409, Indian Penal Code, in so far 
aseit relates to public servants and s, 5(2) read with s. 5(1)(c), Prevention, of Cor- 
ruption Act, clearly give rise to a differential treatment to the persons belonging 
to the same class, that is, public servants prosecuted for criminal breach of trust. 
Five aspects of diffcrential treatment pointed out on behalf of the accused have 
been enumerated in the judgment in Om Prakash v. The State. They are (p. 282): 
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“1, The maximum punishment under s. 409, I.P.C. is transportation for life, whereas the s 
maximum punishment which can be awarded under s. 5 (2), Prevention of Corruption. Act is 
only seven years’ rigorous imprisonment or fine. The accused is thus liable to a lesser penalty, 
2. The accused will not be tried by a Magistrate, but by an experienced Judge. te ° 
3. The investigation of the case will be conducted by a senior and responsible police officer 
and this will be a safeguard against questionable evidence being produced againgt him. 
4, The accused will have a right to appear as a witness and give his statement ch oath. 
5. The accused cannot be prosecuted without the sanction of a proper authority and this 
would protect him against a vexatious and irresponsible prosecution.” 


The above enumeration clearly points out the discrimination involved. But the 
next question is whether it is based on any reasonable classification. It is true 
that there is a presumption in favour of constitutionality of a statute, but the 
classification on which differentiation can be supported must be found in the 
four corners of the statute itself. There cannot be any undisclosed or unknown 
secret reason for supporting a classification. That will render the pretection 
clause a rope of sand in no way restraining action by the State. (Vide: 
State of West Bengal v. Anwar Ali), e 

Let us first see if there is any classification. There does not seem to be any. 
The two provisions operate on the same field so far as publie servants are concerned, 
The Legislature does not point out what class of public servants should be prosecu- 
ted under s. 409 and what class under s. 6(2). This omission enables the executive 
to proceed under either of them at its sweet will or in an arbitrary manner, and 
it is therefore submitted that in the present state of law s. 409, Indian Penal Code, 
in so far as it relates to public servants, is unconstitutional as offending against 
equality before the law provided by art. 14 of the Constitution, 

But there are three reported cases, two from the Allahabad High Court and the 
third from the Calcutta High Court, which take a contrary view. It is, therefore, 
necessary to examine the reasons on which the judgments therein are based. 
In Gopal Das v. State4 s. 409, Indian Penal Code, was challenged as offending 
against art. 14 on the sole ground that it exposes an accused to a substantially 
higher punishment for the same kind of offence than s. 5(2), Prevention of Corrup- 
tion an Raghubar Dayal J. negatived the contention, observing as follows, 
(p 8081) : 

“The differentiation in the punishment provided for the same conduct in either of the two 

provisions of law is immaterial in view of S. 71, Penal Code, which provides that where anything 
which is an offence falling within two or more separate definitions of any law in force for the 
time being by which offences are defined or punished the offender shall not be punished 
with a more severe punishment than the court which tries him could award for any one of such 
offences. For such conduct which could lead to a charge both under S. 409, LP.C., and under 
S. 6 (1) (c) of Act TI of 1947 the offender will be punished within the lower limit provided for either 
of the two offences. A person cannot be convicted twice for the same act in view of S. 26, General 
Clauses Act, and also Art 20, Cl. (2) of the Constitution.” 
It is unnecessary to say anything in reply to this reasoning because, it is expressly 
disapproved in a later case by a full bench of the same High Court, though the 
decision was approved on other grounds. In Om Prakash v. The States Mulla J., 
who delivered the leading judgment in the case, observed (p. 288) : 

“While dealing with this question, only one decision was cited before us, in which this point 
was raised and decided. That decision is reported in Gopal Das v. State.“ In that case the 
learned Judges held that the prosecution of a public servant under S. 409, LP.C. does not go 
against Art. 14, Constitution of India. We approve their decision, but with great respect 
to them, we are unable to accept their reasoning. In that case probably the question of sanction 
was not raised and they only discussed the difference of punishment. In {their opinion the 
difference of punishment was immaterial in view of S. 71, LP.C. They observed: ` 

‘For such conduct which could lead to a charge both under S. 408, LP.C. and under S. 5 61) 
(oe) of Act If of 1947, the offender will be punished within the lower limit provided for either of 
the two offences.’ 

We find it difficult to accept this interpretation of S. 71, LP.C. The relevant portion of S. T1, 
I.P.C. reads as follows: 
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‘The offender ‘shall not be punished with a more severe punishment than the Court which 
tries him could award for ony one of such offences.’ 

In our opinion S. 71, LP.C. is not applicable to a case where the charge is only under one 
Sience. Tt glso does not restrict the extent of punishment to the lower limit provided for 
either” of the two offences. It merely protects an accused against’ ihe multiplicity of 
punishment ang if this act falls within two or more separate definitions of any law in 
force, it lixRits the punishment to the maximum term which could be awarded to him for any 
single offence. This means that if his conduct amounts to an offence within the meaning 
of two different penal laws, one of which is punishable upto five years and the other is 
punishable upto seven years, he cannot be awarded a punishment of more than seven years, for 
then it would amount to punishing him twice over for the same offence. We, therefore, find 
that S. 71, I.P.C. is not a bar to punishing a public servant under s. 409, I.P.C. to more 
than seven years.” 

At this stage the reasons for which it was held in the full bench case just referred 
to above, that s. 409, Indian Penal Code, is not rendered unconstitutional, fall to 
be exarfiined. His Lordship Mulla J. enumerated (as stated above) the five 
advantages that an accused proceeded against under s. 5(2) of Act II of 1947 
gets, but he thought that they were more hypothetical than real, and that some 
of them were on the contrary really disadvantageous. He dealt only with items 
land 5 apd not 2to'4. It is difficult to understand why the three advantages, 
namely (i) right to a trial by a superior tribunal (a special Judge instead of Magis- 
trate), (ii) right to investigation by a police officer of higher rank and (iii) an option 
to give evidence on oath are only hypothetical and not real; and in absence of a 
statement of reasons in support of the same in the judgment, itis not possible to 
formulate any reply. So far as difference in punishment is concerned his Lordship 
thought that it was the special law, s. 5(2), Prevention of Corruption Act, that 
would be rendered a piece of discriminatory legislation. I have already dealt with 
this part of the reasoning earlier and it is unnecessary to repeat what I have already 
said. On the question of sanction, his Lordship conceded that it was an appreciable 
advantage, but thought that it was not of sufficient magnitude to invalidate a 
piece of legislation. With great respect, it is difficult to appreciate this reasoning. 
A sanction has always been considered to be an important safeguard, want of which 
vitiates the trial, and it is too much to describe it as ‘a stray advantage.’ 

In Amarendra Nath Roy v. State’ the High Court of Calcutta upheld s. 409, 
Indian Penal Code, but on entirely different ground. Their Lordships thought 
that there was an implied classification. Guha Ray J. observed (p. 241): 

“The third point of Mr. Dutt, namely, about discrimination may well be disposed of by 
saying that the Prevention of Corruption Act although it doesnot expressly lay down any basis 
for classification does by implication in its various provisions lay down a line of classification 
of offenders who are to be prosecuted under that Act. It is the case of those public servants 
alleged or suspected to be corrupt who cannot be brought within the law by available evidence 
and who can only be brought to justice by certain rules of presumption which was intented 
to be met by this Act. Thus, there is an implied basis of classification so that no question of dis- 
crimination really arises.” 

Apart from the question whether the supposed classification is reasonable or not, 
it would be interesting to note, that there is really no classification. The supposed 
implied classification is probably sought to be based on ss. 4 and 5(3), Prevention 
of Corruption Act whi rovide for certain presumptions. But on reading the 
said provisions it would be clear that those presumptions can, arise only with 
regard to offences falling under ss. 161, 165 and 165A, Indian Penal Code, and 
s. 5(1) (a), (b) and (d), Prevention of Corruption Act. No such presumption can 
possibly arise in respect of an offence falling under s. 5(1) G of the said Act and 
it is, therefore, submitted that the supposed implied classification does not really 
exist. Moreover, if it was intended that only those persons who will have to be 
convicted on certain presumptions alone, should be proceeded against under the 
special law then the Legislature would have said so in clear terms. The preamble 

oes not bear this out. Under the law as it stands, any public servant accused 
of criminal breach of trust, against whom no presumption under the said pro- 


e e 17 [1955] A. LR. Cal. 236. 
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visions may arise on facts of his casc can be arbitrarily proceeded against under 
either of the two provisions. 

In conclusion, it is submitted that s. 409, Indian Penal Code, in so far,as it 
relates to public servants, is now unconstitutional and the Allahabad and thè 
Calcutta views require reconsideration. E 

G. K, DABKE. 


GLEANINGS. 


THE TERMINATION OF DESERTION 


THE matrimonial offence of desertion is not defined in any statute nor has any 
Judge attempted to give an exhaustive definition of it. In Jackson v. Jackson 
([1924] P. 19) Sir Henry Duke, P., stated that there was no prospect of this boing 
successfully done, but he did give a description of desertion in the following terms : 
“If there is abandonment by one of the spouses of the other, that is desertion. If 
one of the spouses causes the other to live separate and apart, that is desertion.¥ 
One of the reasons why definition is impracticable, and indeed would be dangerous, 
is that in this offence more than in any other the Court has to consider an infinite 
variety of personal relationships in ever changing circumstances and each decision 
must depend to a great extent on the facts of that particular case. What the Courts 
can do, and have done in a host of decisions, is to lay down the requirements that 
have to be fulfilled before the offence of desertion can be established. 

In order to be ground for divorce or judicial separation, desertion must have 
lasted for at least three years and the offence is not complete until the petition has 
been filed. Both a de facto separation and an animus deserendi on the part of the 
deserting spouse must continue during the whole of the statutory period. Further- 
more, the separation must be without cause and without consent. Once a period 
of desertion has started to run it will be terminated if any one of the necessa 
elements ceases to be present. Thus, -a resumption of cohabitation wit. 
a bilateral intention of reconciliation (Lowry v. Lowry [1952] 2 All E.R. 61), 
or the cessation of the intention to desert, as where the deserter suffers from insanity 
of a nature that prevents the formation of an intention (Crowther v. Crowther [1951] 
1 All E.R. 1131) or where the deserter makes a bona fide offer to resume cohabitation 
which the other spouse is bound to accept (Thomas v. Thomas [1924] P. 194), will 
be fatal to a charge of desertion. These matters have given rise to a number of 
judicial docisions in cases which fall within the general principle but although they 
are of interest and not all frec from difficulty, perhaps, the greatest difficulty arises 
in those cases in which is considered the effect of the conduct of the deserted spouse. 

In Harriman v. Harriman ([1909] P. 123) the full Court of Appeal decided that 
an order of a Court of summary jurisdiction obtained by a wife on the ground of 
desertion and which contained a non-cohabitation clause put an end to the husband’s 
desertion. Fletcher Moulton, L.J., said “..there is, to my mind, no possible doubt 
that desertion by the husband in the legal sense of the term ceased at that date” 
and Farwell, L.J., stated “but I fail to see how a husband who is prevented by the 
order obtained by the wife from returning to live with her can be said to have deserted 
her: the wife who has rejected her husband cannot call herself deserted by him.” 
Furthermore, in Pratt v. Pratt ([1939] 3 All E.R. 437) Lord Macmillan said 
that “in fulfilling its duty of determining whether, on the evidence, a case 
of desertion without cause has been proved, the Court ought not, in my opinion, 
to leave out of account the attitude of mind of the petitioner. If, on the fagts, 
it appears that a petitioning husband has made it plain to his deserting wife 
that he will not receive her back, or if he has repelled all the advances which she may 
have made towards a resumption of married life, he cannot complain that she has 
persisted without cause in her desertion.” This passage was quoted with approval 
in the opinion of Lord Romer, with which all the other noble Lords eoncurred, in 
Cohen v. Cohen ([1940] 2 All E.R. 331). : E 
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It mnight be thought that in case where the deserted spouse has committed adultery 

that adultery would, as a matter of law, put an end to the desertion, but that, of 
eT is not 80, fori in Herod v. Herod ([1938] 3 All E.R. 722) the principle, which 
“vas subsequently followed, and approved by the Court of Appeal, was laid down 
that it is a question of fact whether the adultery had any effect upon the mind of 
the deseytin# spouse, the burden .being upon the petitioner to satisfy the Court 
either that the respondent did not know of the adultery or was not affected by it. 
Although it is, perhaps, surprising that a spouse can successfully allege desertion 
in circumstances in which the Court would not grant him a decree of restitution 
of conjugal rights since to do so would be to order the wife to return and condone 
a matrimonial offence, this line of authority can be reconciled with the other decisions 
when it is remembered that the cases were concerned with the continuance of the 
intention of the deserting spouse and whether the adultery provided cause for the 
separation in the sense that it was the effective cause, the burden being upon the 
person alleging desertion to prove that it was not. It seems clear that if the deserted 
spouse evinces to the other, by words or conduct, a clear intention of living apart 
desertion will be terminated nomatter whether it hasany effect on the mind of the 
other spouse or not. 
* The last proposition has received further judicial recognition in the recent cases 
of Barné v. Barnett ([1954] 3 All E.R. 689) and Fishburn v. Fishburn ([1955] 1 All 
E.R. 230). In Barnett v. Barnett Sachs, J., found that the husband deserted the 
wife without cause in August 1950 and had ever since remained glad to be gone 
and made no attempt to resume cohabitation. The wife was glad that the husband 
had left and shortly afterwards changed the locks on the door so that when the 
husband returned to collect some clothing he had to obtain the assistance of the 
police to gain admittance. The learned Judge found that the wife had an unshakable 
determination not to resume co-habitation which she made clear to the husband, 
and after reviewing the authorities said that “‘on the facts of the present case I take 
the view that here the wife cannot set up that the desertion by the husband continued 
over the period during which she had evinced to him a firm and decisive determination 
that he should not return to her. She firmly rejected her husband, and it was from 
a practical angle out of the question that she should make any attempt to return 
home.” This was so even though the husband had made no such attempt and clearly 
had no intention of doing so. 

The case of Fishburn v. Fishburn (supra) is one of even greater interest for it was 
a case of constructive desertion. In 1947 the wife withdrew from the matrimonial 
bedroom following conduct on the part of the husband which induced in the wife 
a belief that he was carrying on some form of association with another woman, and 
Willmer, J., held that the wife was amply justified in so withdrawing. In 1948 
the husband was convicted for an assault upon the wife and in 1949 ceased to support 
her, threw her clothes from the bedroom and locked the door against her. It was 
admitted by the husband that for years he had hated his wife like poison and had 
long since lost any desire to live with her. The learned Judge said: ‘The husband 
does not appear ever to have invited her to return. Nor is there any evidence that 
he sought at any time to make amends or to convince the wife of his innocence” 
and added “At thie best he made it abundantly clear by his conduct that he never 
intended in any circumstances to have the wife back; at the worst, he himself was 
guilty of expulsive conduct.” The learned Judge then considered the wife’s case 
and having found that about two months after the husband had locked his door 
against her the wife had changed the lock upon her door, told him that if he would not 
have her, she would not have him and prevented him bringing his meals into her 
room, said that “both by her act and by her words this wife evinced to her husband 
a dirm and decisive determinationjthat heshouldnot return to her. Having evinced 
that determination in advance, and having, as it were, put it out of the husband’s 
power, had he been so minded, to return to her, it seems. . .that she is, in law, in 
the same position as she would have been if he had made a bona fide approach for a 
reconciliation which she rejec 

A question which was not considered in Fishburn v. Fishburn was whther or not 
ser wifa was justified in the course that she took. The learned Judge, supposedly, 
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did not consider it relevant to consider whéther the wife had just cause for living 
apart from her husband once he had held that she had shown a fixed intention not to 
live with him. There would seem to be no doubt that the wife could have refused 
to take the husband back until he had complied with reasonable conditions an 
given adequate assurances for the future (Gibson v. Gibson (1859) 29 L.J. (P. & 
M.) 25), furthermore she could refuse any offers by the husband as to thé genuineness 
. of which she entertained reasonable doubts (Thomas v. Thomas (supra)). She would 
no doubt have been entitled to keep her husband from her room until he gave an 
explanation for his conduct and expressed repentance for the assault which he had 
committed, but it would seem that once she clearly showed that she would in no 
circumstances have him back, no matter what he might say or do to make amends, 
then she could not thereafter complain that she had been deserted. Whether or 
not the wife’s rejection of her husband is conditional or final is, of course, one of 
fact in each case. 


There is, however, authority for the proposition that in certain circumstances 
the deserted spouse may be justified in refusing ever to live with the other. In 
Fveritt v. Everitt ((1949] 1 All E.R. 908) Lord Merriman, P., after referring to Edwards 
v. Edwards ([1948] 1 All E.R. 157) said: “It follows, therefore, in my opinion, that 
if, e. g., it is the husband who is offering to resume cohabitation but he has been 
guilty of adultery which is uncondoned (as in Lodge v. Lodge (1890) 15 P.D. 159) 
or of cruelty of so atrocious a character that the wife could not possibly be 
expected to subject herself to the risk of recurrence, then as Warrington, L.J., 
said in Thomas v. Thomas ([1924] P.194): ‘...the actual separation must continue 
to have the quality of desertion by the husband; otherwise I see no alternative 
except to regard the wife as deserting him, which would be impossible.’ ” It would 
follow, of course, that in a case where the deserting spouse has made no offers of 
reconciliation a determination by the other not to resume cohabitation will not 
interrupt period of desertion. The basis of these decisions appears to be that to 
hold otherwise would be to “turn the tables” and make the deserted spouse the 
deserter; they do not allow that there can be a position in which the deserted spouse 
is prevented, by her own determination to live apart, from asserting that desertion 
continues, and at the same time may have just oause for refusing any offers of recon- 
ciliation. Logically there is no reason why such a state of affairs should not exist. 
A wife may be justified in refusing to live with a husband who has been guilty of 
adultery or cruelty and she may obtain a divorce on either of those grounds, but it 
would not be unreasonable to hold that the wife cannot allege that the husband 
has deserted her, if she has told him that she will never live with him whatever 
apologies or amends he may make. 


Accepting that the conduct of the deserter may be such that he is never entitled 
to be taken back it might be expected that this would be so in all cases in which 
the deserted spouse had such cause for living apart as would afford a defence in a 
suit for restitution of cohjugal rights. This does not appear to be so, however, 
for although cruelty affords such a defence it must, according to Lord Merriman, 
P., in Hveritt v. Everitt (supra), be of an “atrocious character” before the wife is 
justified in refusing all offers, however genuine. It is not easy to follow the reason 
for this sub-division of the matrimonial offence of cruelty. Unless it is possible for 
a wife who has cause for living apart from her husband to refuse offers to resume 
cohabitation without herself becoming a deserter, even though her refusal may 
terminate her husband’s desertion, cases will arise in which a wife may be held to 
have deserted her husband although he has treated her with cruelty. 


The following conclusion may perhaps be drawn from the authorities: a deserted 
spouse who communicates to the other a settled determination not to resume cohabita- 
tion will thereby terminate the desertion unless the deserter has committed adultery 
or has been guilty of gross cruelty. It is submitted, however, that where the commu- 
nication of that determination is in response to a genuine offer to resume cohabitation 
the question whether the spouse refusing the offer becomes the deserter will depend 
on whether he or she has just cause for living apart, which must be oequestion of 
fact in each case.—Z..J. , 
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TRANSFER WITHIN THE PROFESSION. 


A.PELEGATES to the Commonwealth and Empire Law Conference is reported as 
. Saying that, provided the condition of solicitors is improved and change from ono 
branch of the profession to the other made easy, they should be “satisfied with their 
present gtatton.” In England, however, there are anomalies. It is easier for a 
barrister to become a solicitor after disbarment than it is for a solicitor to be called 
to the Bar after removal of his name from the Roll of Solicitors, and after admission 
as a solicitor the former barrister’s standing in that branch of the profession is better 
than that of the former solicitor at the Bar. Any barrister of five or more years’ 
standing, who is disbarred with a view to becoming a solicitor and is certified hy two 
Benchers of his Inn as a fit and proper person to practise as a solicitor, is exempt 
from service under Articles and from the Law Society’s Intermediate Examination 
(Solicitors Act, 1982, s. 34). A solicitor must have been inactual practice on his own 
account for not less than five consecutive years before he is able, on ceasing to be 
a solicitor, to obtain exemption from keeping terms (Consolidated Regulations 
of the fun of Court, reg. 45); and even then he is not excused from either Part of the 
Examination for call to the Bar, although he may be exempted from sections of Part 
d by ‘virtue of a university law degree. For the purpose of any statute or custom 
whereby the qualification of a solicitor for holding any office depends upon his being 
admitted and enrolled for a prescribed period, that period is, in the case of a solicitor 
who was previously a barrister, reckoned as if he had been admitted and enrolled 
on the date on which he was called to the Bar (Solicitors Act, 1932, s. 72). There is 
no corresponding provision in favour of the solicitor who after removal of his name 
from the Roll of Solicitors is called to the Bar; his standing there runs only from 
call. Section 72 dates from the Solicitors Act 1860, and its centenary might provide 
an occasion for making equivalent provision in favour of solicitors. —L. J. 


CRIMINAL APPEAL : DEATH oF APPELLANT. 


Tue decision in R. v. Rowe ([1955] 2 All ER. 234) may be rogardod in some senses 
as artificial and, from a purely moral standpoint, regrettable. Tho accused was 
convicted at quarter sessions of obtaining money by false pretences and sentenced 
to eighteen months’ imprisonment. He gave notice of application for leave to appeal 
against conviction, but he died in prison before his application could be heard. 
His widow then asked for leave to continue the appeal which was refused. Jord 
Goddard, C.J., who delivered the judgment of the Court of Criminal Appeal, pointed 
out that the Court could not allow a widow, or an executor, or an administrator 
of a deceased person to appeal to the Court unless they could show a legal interest 
as opposed to what he described as a sentimental interest as, for examplo, where a 
widow desired to clear her husband’s name. In coming to this conclusion, the Lord 
Chief Justice drew a distinction between a sentence of a purely personal nature 
such as one of imprisonment, and a sentence which resulted in the imposition of a 
fine. In the latter event only the executors or administrators may be allowed to 
continue the appeal so that, if they can get the conviction quashed, they can recover 
the fine for the benefit of the estate of the deceased: thus, in Hodgson v. Lakeman 
([1943] 1 K.B. 15) the executors of the appellant, who had been fined for a breach 
of the Lighting (Restrictions) Order, 1940, and who had died before his appeal could 
be heard, were allowed to continue the appeal because there was a “pecuniary interest.’ 
Other cases bearing upon this problem, though not concerned with appeals to the 
Court of Criminal Appeal, are collected in Short and Nellor’s Crown Practice (2nd 
odn.),at n. 425, but it is there stated that the practice does not seem to be uniform.-L.J/. 


i Prountany INTEREST. 


Tax judgment of the Court in R. v. Rowe is based on the proposition that, if the 
penalty is pecuniary, its recovery or saving may constitute a legal interest sufficient 
to allow executors or administratirs to continue the appeal whereas no such interest 
subsists witere the sentence is a personal one, e. g., imprisonment, and the prisoner 

` gien beacause in that event “nobody is affected hy the judgment of the Court.” The 
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criterion would, therefore, seem to be the quality of the penalty itself; if that is so, 
it will lead to surprising results. One example may be given. A person who felo- 
niously kills another cannot benefit under the will or on the intestacy of his wicti 
or under any insurance policy effected in his favour on the life of his wictiny. "T 
the person convicted of murder or manslaughter and sentenced accordingly appeals 
and then dies before the appeal can be heard, his widow or executor® or -adminis- 
trators would not be allowed, under the test in R. v. Rowe, to continue the appeal 
since the sentence was perforce & personal one; yet they have indubitably a pecuniary 
interest in getting the conviction quashed so as to save the benefit-under the will 
or on the intestacy for the estate of the deceased which they are bound to administer. 
But the matter may be put on a broader basis. Speaking generally, a right of appeal 
is given to afford the appellant an.opportunity to show that the decision of the Court 
below is faulty, and it is difficult to comprehend why this right should be given or 
withheld according to whether a fine or imprisonment has been imposed. It was 
said further that the desire to clear the prisoner’s name—somewhat harshly described 
as “that sontimental interest’—~is a matter of which the Court cannot take any 
notice. This is true to the extent that the estate of the deceased could not be shown 
to have suffered any direct damage by the fact that he was sentenced to a term of 
imprisoument. But, even if it is further conceded that the wish to protect his repu? 
tation is a matter of sentiment, the stain on the name of the deceased is Bound to 
affect the chances in life of his widow or descendants and there is thus an interest 
even if it does not come within the ambit of “pecuniary interest” on a strict defini- 
tion of that term, should surely deserve the protection of the Court.—ZD. J. 


REVIEWS. 


The Law and Practice of Income-iat. By SR JaAMSHEDJI KANGA, KT., M.A., LL.B. 
and N. A. PALKHIVALA, M.A., LL.B., Advocate, Supreme Court of India. 
Bompay 2: N. M. Tripathi Ltd., Princess Street, Kalbadevi Road, 1955. Third 
Edition. Roy. 8vo. Pages cxviii and 1418. Price Rs. 40. 


Tae Indian Income-tax Act was enacted in 1922. Since then it is being amended 
once if not twice or more every year. The rate of taxation is revised from year to 
year and is embodied in the yearly Finance Act. The Finance Act of 1955 has 
made momentous changes in theparent Act, and makesit almost a new enactment. 
Time is now ripe for the Legislature to consolidate the law into a single new enact- 
ment., The piecemeal legislation hitherto resorted has given rise to many incon- 
sistencies in the Act, which urgently require to be remedied. A financing statute 
should be free from any ambiguity or anomaly. The present edition of the Act is 
unquestionably the most reliable, comprehensive, and critical commentary on the 
Act. The important changes made by the 1953 Act are shown in parallel columns. 
The book contains also the Income-tax rules of 1922. The notifications, rules and 
orders issued under the Act are arranged under the headings of (a) exemptions from 
tax, (b) rules and notifications under s. 46A, (c, d) miscellaneous notifications and 
orders, (e) stamp duties and Court-fees, (f) double taxation relief, (g) Indian Income- 
tax (computation of capital of industrial undertakings), (A) rules regarding recognised 
provincial funds, (i)rules regarding appellate tribunal and (7)rulesregarding references 
and applications to High Court. Laws relating to merged and Part B States are 
reproduced verbatim. The Indian Finance Act from 1946 to 1955 are printed. Laws 
relating to Income Tax Investigation Commission are given. The co-related 
legislation, consisting of the Business ProfitsTax Acts and its rules, the Excess Profits 
Tax Act, the Government Trading Taxation Act, the Voluntary Surrender of Salaries 
(Exemption from Taxation) Act and the Payment of Taxes (Transfer of Property) 
Act. All aspects of taxation on income are ably treated of here. The book will 
repay any reference made to it by the Court, the department, the ee the 
expert and the layman. 
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The Aybitration Act, 1940. By P. L. Parvox, B.A., LL.M., ATTORNHY-AT-Law. 
Bomar : N. M. Tripathi Ltd., Princess Street. 1955. Third Edition. Roy. 8vo. 
e Peges xliii and 508. Price Rs. 15. : 


Wa welcome the third edition of this useful work. All important Indian decisions 
up to date begring on the Act have been incorporated. The commentaries on ss. 31, 
32 and 33 have been completely recast, and the conflicting decisions of the various 
High Courts are critically examined and the conclusion to be drawn from them 
is lucidly pointed out. There are four Appendices. Appendix I contains rules of 
the Original and Appellate Sides of the Bombay High Court and rules of the Calcutta 
High Court. Appendix II contains Arbitration (Protocol and Convention) Act, VI 
of 1937 and Rules of the Bombay High Court thereunder. Appendix III embodies 
English Arbitration Act, 1950. Appendix IV contains rules of Indian Chamber of 
Commerce of Calcutta, Bengal. Bombay and Madras. It also embodies by-laws of East 
Indian Cotton Association, East India Chamber of Commerce and Bombay Bullion 
Association and contains Rules for Arbitration on Indian piecegoods and yarn. 
This is œ comprehensive book on the Arbitration Act and it will be highly useful to 
the profession at large. 


Law of Copyright and Movie-Rights ina Nut-shell. By Rustom R. DADAOHANJI, 
Advocate, High Court. Bompay: Examiner Press, Fort. 1955. Double Crown. 
Pages xii and 171. Price Rs. 9-8-0. 


Tas book lucidly explains the principles of the law of copyright and movie-rights 
and deals particularly with cinematography. Leading Indian, English and American 
oases have been cited and their ratio has been fully explained. The book is divided 
into two parts. PartIgivesabird’s eye-view of the English law of copyright, Part IT 
deals with the motion picture industry in its various aspects, such as title, piracy and 
transfer of copyright by assignment. This is a handbook for reference for the use of 
playwrights, scenario-writers, producers, distributors, exhibitors, theatre-owners 
and artistes. The book gives a clear insight into the rights and risks relating to 
copyright in motion pictures, records, ete. The present law relating to the motion 
picture rights is in a nebulous state and deserves consideration by the State. This 
book explains lucidly the whole subject of copyright in motion pictures. The 
Appendix contains the Indian Copyright Act; the Imperial Copyright Act; the 
Cinematograph Aot; the Cinematograph (Censorship) Rules and the Indian Copyright 
Regulations. This is the first book ofits kind published in India and we are sure it will 
hevery useful to those who have anything to do with the problems of cinematography. 


Expert Hvidence. By Y. H. Rao, Advocate. Gupur (Nellore): Criminal 
Law publications, Garden House. Royal 8 vo. Pages xxii and 457. Price 
Rs. 17-8-0. 


Tae scope of this book and the arrangement of its subject-matter have been 
so designed as to afford to the legal profession the reguisite basic knowledge 
on the various scientific subjects covered byit. Select extracts from standard 
scientific works have been freely given. Part I deals with expert evidence 
in general and covers chapters I to IV; Part Il with expert medical evidence and 
covers chapters V to XIX; Part II with expert non-medical evidence and covers 
chapters to XXIV. The bulk of the work has been devoted to the intensely 
practical side of the matter. To the legal profession what is wanted is not mere 
enumeration of bald scientific truth, but their application to particular facts and 
circumstances of a given case. Extracts from the judgments of judges dealing with 
sciéntific issues have been freely given. In India, at the present time, there is a 
great necessity for the employment of scientific methods in the detection of crimes. 
The requirements of the police detective are taken into account. The scope and 
effectiveness of scientific methods in crime investigation are fully illustrated. Police 
officers in gegeral and the profession in particular will find much to their advantage 
in this Dook, 
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fens Rea in Statutory Offences. By J. Lu. J. EDWARDS, M. A., LE. B., Ph.D., 

Barrister-at-Law. Lonpon: Maonmnan & Co. Lro., 1955. Pages xiv and 

297. Price 21s. oe 

THERE is no more important doctrine than that of mens rea in crfminal law. 
This principle has been assailed by the Legislature in England. Two World Wars 
have produced several regulations creating new offences which have affected the 
cardinal principle of this maxim. There has arisen a theory of strict liability in 
which the question of a guilty mind is wholly irrelevant. In this work an examina- 
tion is carried out of the judicial interpretation of statutory offences founded upon 
such epithets as ‘maliciously’, ‘wilfully’, ‘knowingly,’ ‘fraudulently,’ ‘permits’ and 
‘suffers’. Attention is also drawn to the application of the doctrine of vicarious 
liability in statutory offences. The various theories of liability for statutory offences 
have been considered against a background of ethical, social and economic interest. 
The work evinces much learning and research and is sure to be welcomed by the pro- 
fession. 


The Indian Sale of Goods Act, 1930. By Om PRAKASH AucaRawaLa, formerly of 
the Punjab Civil Service. Fourth Edition. Delhi. Metropolitan Book Co. 
Ltd., 1, Faiz Bazar. 1955. Royal 8 vo Pages. Ix and 779. Price, Rs. 2¢. 
We welcome this new edition of the standard work on the Sale of Goods Act which 

is based upon the English Act on the subject and adapted to Indian condition. This 

edition has been thoroughly revised and certain important portions of it are re-written. 

The principles of law are stated in clear and concise language and illustrated by 

instances selected from reported decisions. In the present edition American case law 

has been freely referred to as the American Uniform Sales Act is based on the English 

Sale of Goods Act. Certain points not covered by the Indian or the English case 

law have been elucidated by American law and these are all incorporated here. 

The case law in this book is brought down to August, 1955. Two new Appendices 

aro added and they will bə found very useful. One is on ‘Forward Contract’ and 

the other on ‘Stocks and Shares.’ This is a very comprehensive book on the subject 
aud is bound to be useful to the practising lawyers and the public generally. 








Supreme Court Digest, Practice & Procedure (1950—1955). By A. N. KHANNA.. 
Supreme Court Advocate. New Da.ur: All India Publishers Ltd., ‘'M—27, 
Connaught Circle 1955. Double Crown Pages 839 and 91. Price Rs. 20. 
Tus is the digest of the decisions of the Supreme Court of India during 1950-1955. 

Tt will be very useful to practitioners in the Supreme Court as well as to lawyers 

practising in the different High Courts. Part I of this book contains a compre- 

hensive digest arranged according to various headings of different enactments and 
other topics. The case law upto April 1955 has been included. Part II embodies 
rules of the Supreme Court together with roforences to the Civil Procedure Code. 

We have no doubt it will prove very useful to practitioners in the Supreme Court 

as well as to lawyers practising in the different High Courts. 


Professional Negligence. By J. P. Eppy, Q. C. Lonnoy (w.c. 2): Stevens & Sons 
Ltd., 119 & 120, Chancery Lane. Demi 8 vo. Pages xii and 116. Price 13 s. 6d. 


Tris book is based on the Travers Memorial Lectures delivered at the City of 
London College with considerable enlargement. Questions of professional negligence 
ate frequently coming before the Courts nowadays in England. Every profession 
has its risks and has been involved in litigation. Action for negligence in 
collision and factory cases differ from actions for negligence against professional men. 
Action againat the solicitor, architect or accountant rests in contract and not in 
tort. There is also a difference in the standard of care, A finding of negligence 
against a professional man is a serious matter for him. It involves his reputation. 
Such is not the case with a car driver or anempoyer. All these differences are 
brought out in this book. All authorities in which the Courts have considered the 
responsibility of professional men are collected here. The whole topic has been 
skilfully presented with great deal of lucidity and clarity. The book “is'sure to be 
useful to the profession. . A 
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LIBERTY VERSUS PERSONAL LIBERTY. 


In A. K. Gopalan v. State of Madras! the concept of liberty and personal liberty 
was well thrashed out. Kania C. J. said (p. 105) : . 


“... it appears to me that the concept of the right to move freely throughout the territory 
of India is an entirely different concept from the right to ‘personal liberty’ contemplated by 
article 21, ‘Personal liberty’ covers many more rights in one sense and has a restricted meaning 
in another sense. For instance, while the right to move or reside may be covered by the expres- 
sion ‘personal liberty’ the right to freedom of speech (mentioned in article 19(Z) (a)), or the 
right to acquire, hold or dispose of property (mentioned in article 19(Z) (f) ) cannot be considered 
a part of the personal liberty of a citizen. They form part of the liberty of a citizen but the 
limitation imposed by the word ‘personal’ leads me to believe those rights are not covered by the 
expression Personal Liberty. So read there is no conflict between articles 19 and 21... As 
already mentioned in respect of each of the rights specified in the sub-clauses of article 19(1) 
specific limitation in respect of each is provided, while the expression ‘personal liberty’ in article 
21 is generally controlled by the general expression ‘procedure established by law.’ The Consti- 
tution in article 19, and also in other articles in part III, thus attempts to strike a balance between 
individual liberty and the general interest of the society. The restraints provided by the 
Constitution on the legislative powers or the executive authority of the State thus operate as 
guarantees of life and personal liberty of the individuals.” 

Distinguishing ‘liberty’ (in art. 19) from ‘personal liberty’ in art. 21 the learned 
Chief Justice observed (p. 106) : 

. “ Deprivation (total loss) of personal liberty, which tnter alia includes the right to eat or 
sleep when one likes or to work or not to work as and when one pleases and several such rights 
sought to be protected by the expression ‘personal liberty’ in article 21, is quite different from 
restriction (which is only a partial control) of the right to move freely (which is relatively a minor 
right of a citizen) as safeguarded by article 19(1)(d). Deprivation of personal liberty has not 
the same meaning as restriction of free movement in the territory of India. This is made clear 
when the provisions of the Criminal Procedure Code in Chapter VIII relating to security of peace 
or maintenance of public order are read. Therefore article 19(5) cannot apply to a substantive 
law depriving a citizen of personal liberty. I am unable to accept the contention that the word 
‘deprivation’ includes within its scope ‘restriction’ when interpreting article 21 ...Article 19(1) 
does not purport to cover all aspects of liberty or of personal liberty. In that article only certain 
phases of liberty are dealt with. ‘Personal liberty’ would primarily mean liberty of the physical 
body. The rights given under article 19(7) do not direotly come under that description. They 
are rights which accompany the freedom or liberty of the person. By their very nature they 
are freedoms of a person assumed to be in full possession of his personal liberty. Ifarticle 19 
is considered to be the only article safeguarding personal liberty several well-recognised rights, 
as for instance, the right to eat or drink, the right to work, play, swim and numerous other rights 
and activities and aven the right to life will not be deemed protected under the Constitution. 
I do not think that is the intention. It seems to me improper to read article 19 as dealing with 
the same subject as article 21. Articole 19 gives the rights specified therein only to the citizens 
of India while article 21 is applicable to all persons... Moreover, the protection given by article 
21 is very general. It is of ‘law’—whatever that expression is interpreted to mean. The legisla- 
tive restrictions on the law-making powers of the legislature are not here presoribed in detail 
as iz? the case of the rights specified in article 19. In my opinion therefore article 19 should be 
read as a separate complete article.” 

Mukherjea J. put it thus (p. 254) : 

“To me it seams that article 19 of the Constitution gives a list of individual liberties and 

presoribes in the various clauses the restraints that may be placed on them by law, so that they 
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may not confliot with publio welfare or general morality. On the other hand, artioes 20, 21 
and 22 are primarily concerned with penal enactments or other laws under which persoral safety 
or liberty of persons could be taken away in the interests of the society and they tot dan. the 
limits within which the State control should be exercised. Article 19 uses the exprese¢on ‘freedon® 
end mentions the several forms and aspects of it which are secured to individuals, together with 
the limitations that could be placed upon them in the general interests of eociety. Article: 20, 
21 and 22... do not make use of the expression ‘freedom’ and they lay down the restrictions 
that are to be placed on State control where an individual is sought to be deprived of his life or 
personal liberty.” 
Mr. Alan Gladhill® explains the rationale of restrictions in article 19 thiswise :— 
There is an important point of difference between the restrictions which may be 
set to the other six freedoms (in comparison to the freedom of speech). If an Act 
is impugned as infringing the right to freedom of speech, the Court’s duty is limited 
to determining what its pith and substance is and whether its object is to set such 
a limit to freedom of speech as the Constitution allows. If it professes to be a law 
relating to defamation, or prohibiting the publication of matter which offends against 
decency or morality or forbfdding the disseminat on of matter undermining the 
security of the State, the Court may only enquire into, whether, in its effect it is 
what it professes to be. If it is, the Court will not be concerned with its reason bleness 
or expediency....Other six freedoms may be circumscribed by legislation® imposing 
in specified interests reasonable restrictions ; this leaves the question of expediency 
in so far as it relates to the reasonableness of the means adopted to achieve the 
intended object for the consideration of the Court. 

Their Lordships of the Supreme Court while elaborating the attributes of art. 19(Z) 
(f) vis-a-vis art. 31 in State of West Bengal v. Subodh Gopal Bose® observed 

“Articole 19 (1) (f) deslares the citizens’ rights to own property and has no reference to the right 

to the property owned by him which is dealt with in Article 31. The framers of our Constitution 
classed the natural right or capacity of a citizen ‘to acquire, hold and dispore of the property’ 
with other natural rights and freedoms inherent in the status of a free citizen and embodied 
them in art. 19(1) while they provided for the protection of concrete rights of property owned 
by a person in Art. 31. Under the scheme of the Constitution all those broad and ba: ic freedoms 
inherent in the status of a citizen as a free man are embodied and protected from invasion by the 
State under clause (7) of Article 19, the powers of State regulation of thoee freedom: in publio 
interest being in relation to each of those freedoms by olaurer (2) to (6) of that article, while rights 
of private property are separately dealt with and their protection provided for in article 31, the 
cases where social control and regulation could extend to the deprivation of such rightr being 
indicated in para (11) and sub-clause (b) of clause (5) of Article 31 and exempted from liability 
to pay compensation under clause (2).” 


Losgety Pes ARTIOLE 21. 


Article 21 ensures that no person shall be deprived of his life or personal] liberty 
except according to procedure established by law. This is not a limitation on the 
constitutional powers of the Legislature but is in the nature of a re traint on the 
executive not to curtail personal liberty or life of a citizen except in accordance with 
law and procedure established by law. Article 22 contains the detailed provisions 
in respect of deprivation of life or personal liberty (vide art. 22). In the Irish Consti- 
tution we have an analogous provision in art. 6 which states “The liberty of the person 
is inviolable and no person shall be de ‘rived of his liberty except in accordance with 
law.’ Article 31 of the Japanese Constitution is almost identical to art. 21 of the 
Indian Constitution while art. 74 of the Derzig also contains an analogous provision, 


COMPARISON BETWEEN AMERIOA AND INDIA. 


The fifth and fourteenth amendments of the U.S.A. Constitution postulates ‘No 
person shall be... deprived of his life. liberty or property without due prqcess 
of law.’ It is appropriate to note the difference in the phraseology in art. 21 of the 
Indian Constitution. -There are three distinguishing features :— 

1. In art. 21 the words are ‘personal liberty’ while in the U.S.A. Constitution it is 
‘liberty’ simpliciter. 

2 The Republic of India, 1951 edn., at 3 [1954] A.LR. 5. C. 92. ° 
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2. In art. 21 it is ‘procedure established by law’ while the U.S.A. counterpart 
has the words ‘due process of law.’ The word ‘due’ is admitted and ‘established’ 
ig used in art. 21 and instead of the word ‘law’ it is limited to ‘procedure established 
‘by law’ in Årt. 21. 

3. In the U.S.A. Constitution the protection offered is the same for ‘property’ 
as also to ‘liberty.’ In India personal liberty is guaranteed under art. 21 while 
tight to ‘property’ is treated differently in art. 31 which postulates that no person 
shall be deprived of his property save by authority of law, that any such acquisition 
under law shall also provide compensation to party deprived of the property. 

We shall now consider seriatum the connotation of the words in art. 21.(1) ‘personal 
liberty,’(2) ‘procedure established by law,’ in contrast to the American ‘due process 
‘clause.’ 

Personal Liberty :—Edmund Burke would define liberty as regulated freedom. 
Liberty in its broader concept includes not the right merely to move about unrestrict- 
ed but extends also to any conduct, choice or action which the law allows and protects‘. 
Webstert would des:ribe liberty as: 

“the creation of law, essentially different from the authorired licentiourners, that 
‘trespases on right. It is a legal and refined idea, the offspring of high civilisation, whioh the 
‘savage never understands and never can understand,” 

But liberty exists in proportion to wholesome restraint. The liberty of one means 
restraint of another so as not to infringe on the rights of the former. 

But in art. 21 ‘liberty’ is qualified by the word ‘personal’ and so what is guaranteed 
under art. 21 is liberty in the narrower sense known as ‘personal freedom’ of the 
English law which in the words of Dicey! connotes ‘the right not to be subject- 
ed to imprisonment, arrest or other physical cer ion in any manner 
that does not admit of legal justification.’ This ‘personal liberty’ was again spoken 
of by Blackstone’ as including ‘the power of locomotion, of changing situation, or 
removing one’s person to whatsoever place one’s inclination may direct, without 
imprisonment or restraint, unless by due course of law.’ Blackstone would ascribe 
three absolute rights in every Englishman namely rights of personal security, personal 
liberty and property. According to him ‘personal security consisted in a person’s 
legal and uninterrupted enjoyment of his life, his limit, his body, his health and his 
reputation.’ In A. K. Gopalan’s case! it was stated.: 

“In ordinary language ‘personal liberty’ means liberty relating to or concerning the perron 
-or body of the individual; and personal liberty in this sense is the antithesis of physical restraint 
or coercion.” 

In the opinion of Mukherjea J.® art. 21 connotes : 

“this negative right of not being subjected to any form of physical restraint or coercion that 
-constitutes the essence of personal liberty has nothing to do with preventive detention in that the . 
Jatter is wholly covered by article 22 (£) to (7) as a complete Code on preventive detention.” 

His Lordship would approve of a via media view : 

“Artiale 21 to my mind gives protection to life and personal liberty to the extent therein 
mentioned. It does not recognize the right to life and personal liberty as an absolute right but 
delimits the ambit and 3oope of the right itself. The ab-olute right is by the definition out down 
‘by the cisk of its baing taken away in accordance with procedure established by law. It is this 
ciroumsoribed right whioh is substantially protected by article 21 as against the executive as 
woll a3 legislature, for the Constitution has conditioned its deprivation by the necesrity for 
-a procedure established by law made by itself... . Preventive detention deprivet a perfon of his 
spersonal liberty as effectively as does punitive detention and therefore perronal liberty, circum- 
-soribed as it is by the risk of its baing taken away requires protection against punitive as wnll a 
preventive detention....In my judgment article 21 protects the substantive rights by requiring 
‘a prgcedvres and article 22 gives the minimum procedural protection.” 

Article 19 is not to be limited to free citizens only. The deprivation of personal 
liberty under art. 21 may as well entail as a consequence the loss or abridgemént of 


4 Allgeyer v. State of Louisiana (1897) 165 7 Commentaries on the Laws of England, 
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many of the rights under art. 19. 

In Amercia the Supreme Court has given a very widemeaning to the term ‘Liberty’. 
There it includes not only personal freedom from physical restraint but the right to 
the free use of one’s own property and to enter into free contractual relations. 
India the word ‘personal liberty’ has been deliberately used to restrict it to freedom 
from physical restraint by incarceration or otherwise. ‘Personal liberty*in apt. 21, does 
not mean only liberty of the person but it means liberty of the rights attached to 
the person (jus personam). The expression ‘freedom of life’ or ‘personal liberty’ 
are not to be found in art. 19 and it is straining the language of art. 19 to squeeze 
in personal liberty into that article. We do not find Blackstone’s conception of 
personal liberty in art. 21. Article 19 protects some of the important attributes of 
personal liberty as independant rights while the term (personal liberty) has been 
used in art. 21 as a compendious term including within its meaning all the varieties 
of rights which go to make up the personal liberties of men®. But the right is 
limited to the extent mentioned in art. 21. The absolute right is by the definition 
in that article cut down by the risk of its being taken away in accordance with 
procedure established by law. 

The effectiveness of art. 21 as a guarantee has been whittled down in a way by 
the decision of the Supreme Court in A. K. Gopalan’s case. According to that 
decision if a Legislature is competent to pass a law and there is no con&titutional 
prohibition in respect of that, it can then enact any law authorising the deprivation 
of personal liberty. Courts cannot then question the reasonableness of it. Thus 
stated art. 21 appears to be no guarantee against legislative aggression upon indivi- 
dual liberty. It extends only a restraint upon the executive not to proceed against 
the life or personal liberty of any individual save under the authority of some law. 

The decision in A. K.Gopalan’s case seems to be stare decisis and the Supreme Court 
does not appear to be inclined to depart from the principles enunciated in it even in 
later cases as: The State of Bombay v. Atma Ram Sridhar Vatdya"™ and Ram Singh v. 
State of Delhi. 

In effect art. 21 merely guarantees a principle which was already clearly in vogue 
and cannot be characterised as any new advance in the matter of personal right to 
life or liberty". Thus in the Nagpur High Court in an old case Justice Niyogi posed 
the question “can it be reasonably said that because there is no express provision 
anywhere in the Government of India Act 1935, affecting the personal liberty of the 
subject that it can be invaded otherwise than by authority of law.” Again in 
Emperor v. Vimlabai Deshpande? the principle was restressed that the State cannot 
interfere with the life or liberty of a person except in accordance with established law. 
A person prosecuted has a right to be heard in defence. This is pure natural justice 
applicable to all judicial proceedings.“ 

V. G. Ramachandran. 


GLEANINGS. 
CHILDREN, OCCUPIERS AND NEGLIGENCE. 


Previously in the JOURNAL the present writer examined the problem of child 
licensees, A recent Canadian case Otawa v. Munroe ( [1955] 1 D.L.R. 465) is of 
interest because it illustrates vividly the difficulties which this part of the law 
produces. 

A small child, aged four-and-a-half, lived with his parents in an apartment house 
owned by the defendants, the City of Ottawa. His parents had the use of a washroom 
although in the lease nothing was said aboutsuch use aod the washroom was not part 


10 £1951] S.C. Ta JST: (1951) S. C. J. 208, Nag 36. 
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“of the ae leased by the boy’s father, ż.e., it was in the landlords’ occupation. 
‘The child played in the washroom, and by means of a heating radiator and other 
axes climbed up on to the stand in which the wash basins were set. This stand 
as npar & large window, through which the child fell, sustaining severe injuries. 
‘Complajnts had been made to the landlords’ servant by the boy’s father, about the 
danger preserfted by the proximity of the stand to the low window; the father had 
asked that boards be placed across the lower part of the window so as to avoid an 
accident. Neither the defendants’ servant, nor the tenant, had done anything. 

The jury found that the child was on the defendants’ premises to the knowledge 
and with the permission of the defendants ; that the combination of heating radiator, 
pipes, basins, bracket and platform adjacent to the unprotected window constituted 
hidden danger, an allurement or enticement to the child ; that the defendants knew 
that their servant knew of the existence of this danger; and that they did not use 
reasonable care to prevent injury to the child from that danger by installing protection 
‘guards on the washroom window. Judgment having been given in favour of the 
child anq his father, the case eventually reached the Supreme Court of Canada where, 
by a majority, the defendant’s appeal was allowed. 


Tan Masornrry Virw 


All A Judges agreed, after some discussion, that the child was a licensee; the 
‘dissension arose over the issue whether the facts supported the jury’s finding that 
there was a trap, allurement or enticement. Kerwin, C.J., and Rand, J., held that 
‘there was no trap because an adult would not have been enticed onto this “combina- 
tion” and a landlord was under no duty to make his premises any safer for a tenant’s 
child than for a tenant. In Rand, J.’s words: “Apart from the fact thatthe child is 
brought on the premises by his father, it would be a strange proposition that a land- 
Jord should be fy und. to alter his permises in order to make them safe for the child 
when they are unobjectionable as to his tenant.” Nor did the landlords’ knowledge 
that children played in the washroom affect this principle, for there was nothing 
in the law of licensees (aliter where the child was trespassing) which transferred 
the care of the infant from the parent to the landlord. With all respect, it is submitted 
ed that Rand, J., was incorrect when he related the idea of the occupier’s knowledge 
‘of a trap to the cases where the child was trespassing and was attracted by the 
‘object which formed or contained the trap. It is clear from cases such as Gough 
v. National Coal Board ([1953] 2 All E.R. 1283) and Bates v. Stone Parish Council 
({1954] 3 All E.R. 38) that a child licensee can also be enticed by something, thereby 
making the occupier liable, if he knows of the existence of the dangerous object. 
Furthermore, it is strange to find a Judge seemingly denying the possibility that an 
object may be unsafe for children while safe for an adult, and saying that no special 
‘care is required where children are involved. In the words of North, J., in the 
New Zealand case dealt with in an earlier article: “...the occupier who permits 
‘children to enter his premises is obliged to have regard to the possibility that an 
object on his land, which is perfectly safe if left alone, may act as a magnet to a child 
who will be tempted to meddle with it” (Reardon v. A. G. [1954] N.Z.L.R., at 
pp. 103-104). 


The only way of reconciling Rand, J.’s. attitude with that expressed in other 
cases, it is submitted, is to say that the learned Canadian Judge was thinking in 
terms of a “conditional licence”, ¢.e. that the child was a licensee in the washroom 
‘only on condition that he was accompanied by an adult or other responsible person. 
"This was approach of Locke, J., who said that “in the case of very young children... 
too small to use the basins unaided, I think any licence to them to use the room should 
‘be beld to have been subject to the condition that they be accompanied there by 
some person who could look after them”. It is unnecessary here to repeat what 
the present writer has previously said on the subject of “conditional licences” and 
the criticism of that doctrine made by Devlin, J., in Phipps v. Rochester Oorporation 
([1955] 1 All E.R. 129); what is submitted here is that on the facts in Otlows v. Munroe 
the importatien of such a condition seems to be as unreasonable as it was in Gough’s 
one and Bates’ case, in both of which similar conditions were not implied. 
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But, conceding that the child was a licensee without restriction, Locke, J., thought 
the action was not maintainable. For there was no trap. In Locke, J.’s words: 
“Tf there was a trap, then any window sill which a child might reach by the use of 
a foot-stool and window looking out over an area which might be attractiye to Ghilda 
ren .or any chair or table or any step ladder upon which a small child might climber 
out of curiosity and fall, could be so classified”. With respect it is sebmitted that 
this was an exaggeration. In the particular facts of the case before the Canadian 
Court, it was the combination already referred to, which constituted the trap; and 
the danger could have been avoided by taking the reasonable step of putting in a 
board. To ask for that to be done was not to “impose burdens of responsibility 
so far-reaching and incalculable as to be unreasonable and intolerable” (per Acton, 
J., in Donovan v. Union Cartage Co., Lid. [1933] 2 K.B., at p. 74, quoted by Locke, 
J., in [1955] 1 D.L.R. at p. 482). 


The test in negligence (of which this was an instance) is surely: What would the 
reasonable man foresee and do? If that is so then it is submitted that the reasonable 
landlord, having received complaints, would put in a board, an inexpensive and not 
burdensome measure of protection (cf. Green v. Chelsea Borough Council [1954] 2 
All E.R. 318). 


Tas Morry Vimw i . 


Tax dissenting judgments of Est:y and Cartwright, JJ. were based upon the 
correctness of the jury’s finding that the “combination” already mentioned consti- 
tuted a hidden danger. Estey, J., after considering the leading modern English 
cases on the topic, concluded that “a licensee ought not to have upon his premises 
which children of tender years, unattended, are known to frequent, objects with 
which, in the exercise of their natural propensity, they will meddle and suffer injury 
from the concealed or hidden danger of which the licensor has knowledge”: This, 
it will be seen, resembles closely the phraseology used by Devlin, J., in Phipps v. 
Rochester Corporation. It also comes closer to a true statement of the law, it is 
submitted, than the remarks of Rand, J., referred to earlier in this article. Estey, 
J., conceding that what constitutes a trap or hidden danger is a question of fact 
for the jury, thought that the evidence in the case before him was sufficient to support 
the jury’s verdict on the nature of the “combination.” The child would not recognize 
or appreciate the possibility of his falling through the window, hence the whole 
situation in the washroom was a “trap.” 


Cartwright, J., held the same opinion. The duty owed by the landlords to the 
child licensee could not have been discharged by giving a warning; but it could 
have been discharged by forbidding the use of the room to children unaccompanied 
by adults (the “conditional licence” approach), or by installing a protective guard 
on the window—which might be called, following the lines of the present writer’s 
earlier article, the “mutual reasonableness” approach, since it stressed the landlords’ 
foresight of harm and the proper performance of the duty which such foresight 
imposed upon them. Thus the argument might be put in this way: It was reasonable 
for children to use the washroom; it would also be reasonable for the landlords 
to take care that no harm should result from such use. 


A DISTINCTION ORITIOCISHD 


One further interesting point arises from this case. As seen above, some of the 
judgments seemed to be phrased, or can be phrased, in terms of the general notion 
of negligence. As is well known, the law relating to ocoupiers’ liability is only æ 
part of the general law of negligence. Recent cases, notably those containing 
judgments by Denning, L.J., have hinted at the idea of referring to occupiers’ liability, 
wherever possible, in terms of the general notion of negligence, without any especially 
framed rales. It is submitted that such an approach might have produced unanimity 
in the Supreme Court of Canada in this case. For on putting the questions whether 
the landlords could have foreseen harm and had behaved as reasonable men, the 
answer might have been that the jury had decided them in favour of the child, and 
the jury must be taken to know what the reasonable man foresees and haw he behaves. 
Whether this would have been the decision of the Canadian Supreme art is debat- 
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*able.° But an argument along those lines, it is suggested, could have been framed. 
It would also have avoided argument on the status of the child. 

Support for this approach is derived from the recent judgment of Finnemore, 
d., it Slade v. Battersea and Putney Group Hospital Management Committee ([1955] 
1 Alle E.R. 429). There the learned Judge had to determine whether a woman 
visitinXNa patient at a hospital, with the full permission of the hospital authorities, 
was an ifivitee or a licensee. He decided she was an invitee. But he went on to 
say that a more common-sense approach could be based on ignoring this distinction 
and asking only whether the plaintiff were lawfully on the premises and whether the 
occupiers had been careless in respect of her safety. 

This, it is respectfully submitted, is a reasonable attitude. It stems from remarks 
of Denning, L.J., in Dunster v. Abbott ([1953] 2 All E.R. 1572) and Hawkins v. Coulsdon 
and Purely U.D.O. ([1954] 1 All E.R. 97). Instead of framing different standards 
of care for invitees, licensees, eto., it is suggested in these judgments (at least as 
far as activity on the premises is concerned, though the static conditions of the premises 
might also be included) that the relations between occupiers and those on their 
premises should be approached on the footing that the former must be careful. The 
only distiction would be between those who are lawfuly and those who are unlawfully 
op permises. é 

In view of recent developments it would seem that the law has broken down, 

-or has gone far to breaking down, the distinction between invitees and licensees; 
it may also be ridding itself of any special approach to the problem of children on 
dangerous premises. This, it is thought, is a natural and reasonable development. 
In the ninteenth century, before the general concept of negligence had developed 
into what we know today, the law enforced certain duties of care in certain circum- 
stances. In particular it dealt with cases of persons injured through dangerous 
premises by grouping such people in various classes. But now that negligence 
has grown up to be a fully mature tort there would seem to be little need to distinguish 
between these different categories—at any rate not by means of the old distinctions. 
If distinctions must be drawn—as it is admitted that for some p they must— 
why draw them in antiquated ways? In particular why distinguish between invitees 
and licensees? Cessante ratione legis cessat ipsa lex may not be universally true 
of English law, but it is sometimes not without meaning and relevance.—LD. J. 


TRADE .CUSTOM AND USAGE 


With the continued growth in popularity of the standard form of contract in 
almost every branch of commercial life trade customs have tended to lose their 
importance as a source of law. Yet even today some reported decisions in which 
they have been pleaded, sometimes successfully, are still to be found. 


Customs or THE Port 

Different ports have customs of their own regulating the loading and discharge, of 
vessels. These have been recognised by the Courts provided that they are reasonable, 
certain, do not contradict the express terms of the contract to which they are referable, 
and are not contrary to the general law. 

In Stag Line, Lid. v. Board of Trade ( [1950] 1 All E.R. 516) the defendants alleged 
that it was a custom at Miramichi, a port in East Canada, that a ship was not an 
“arrived” vessel until she was at her loading berth and all hatches were off ready 
to load, and the ship began loading or twenty-four hours elapsed from the master’s 
notice to shippers of readiness to load. Devlin, J., held that the custom had not 
been proved to his satisfaction, though judgment was given for the defendants on 
the construction of the express terms of the charterparty in question, and this decision 
was later affirmed by the Court of Appeal ( [ 1950] 1 All E.R. 1106). 

In Sameiling (4/8) v. Grain Importers (Hire), Lid. ( [1952] 2 All E.R. 315) it was 
proved that when bulk cargoes of grain were being discharged at Cork, otherwise 
than by suction direct into silo, the receiver of the cargo carried out the entire work 
of filling the grain into his own bags, and for such purpose employed and paid his 
og stevedoring labour. Half of the cost was to be borne by the ship. 
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Hindustan Steam Shipping Co., Ltd. v. National Coal Board ( (1953) 1 Lioyd’s 


Rep. 19) concerned an action for damages for breach of a contract to supply proper 
bunker coal resulting in the inability of a ship to raise steam on her voyage. The 
plaintiffs contended that the mixing of the coal at Hull had not been cargied cut ir® 
the usual manner in the proportion of two-thirds of hard coal and one-third of tmall 
coal, This, they said, should have been done by alternating four wagens of hards 
with two wagons of smalls, but the defendants had alternated six wagons of hards and 
three wagons of smalls. Pilcher, J., held that he was satisfied that there was no 
practice of so certain and universal a character as to be dignified by the name of 
“custom” or “usage” of the port in relating to the rotation of wagons, but the course 
adopted by the defendants was the usual.one. If he required a different mixture, 
the master of the ship should have varied the allocation of a partioular type of coal 
to each bunker. 

The meaning of the term “weather-working days” in charterparty had to be 
interpreted by the Court of Appeal in Alvion Steamship Corporation of Panama v. 
Galban Lobo Trading Company S.A. of Havana ( [1955] 1 All E.R. 457). Lord 
Goddard, C.J., said that this phrase had to be construed with relation to the’custom 
of the port. At the ports at which the vessel loaded—Cardenas and Havana—the 
normal working periods were from 7 a.m. to 11 a.m. and from 1 p.m. to 6 p.me 
and on Saturdays from 7 a.m. to ll a.m. He rejected the argument that the working 


day was a day of twenty-four hours, and that since the stevedores could have worked ° 


a good deal longer than they did, a larger sum of demurrage should be paid. Single- 
ton and Romer, L.JJ., concurred. 

Short delivery by a dock authority to consignees of a cargo of oranges was the 
basis of the plaintiffs’ claim in Pudro Roca & Co. v. British Transport Commission. 
In delivering judgment at Southampton county Court, Judge Tylor, Q.C., 
rejected the evidence as to an alleged custom of the port that the landing account 
prepared by the defendants was conclusive evidence of the quantities of goods landed 
from ships. He had never heard of a usage which precluded the bailor from claiming 
in a Court of law if a bailee failed to redeliver the article bailed, even though the 
bailor might be in a position to prove negligence, of even the grossest misconduct 
on the part of the bailee. The alleged usage had not been proved to be “notorious” 
amongst traders and shipowners generally, and was repugnant to the “General 
Regulations and Conditions” upon which services and accommodation were provided 
in Southampton Docks. 

Customs OF MARKETS 

Many customs owe their existence to the setting up of markets in the ancient 
boroughs and chartered fairs, which were in the chief centres of commerce in the 
Middle Ages. From the end of the sixteenth century it was settled law that a bona 
fide purchaser was protected if he bought goods in market overt according to the 
usages of such market. This rule has been given statutory effect by the Sale of 
Goods, Act, 1893, s. 22(7). 

In Bishopsgate Motor Finance Corporation, Lid. v. Transport Brakes, Lid. ( [1949] 
1 All E.R. 37) the Court of Appeal upheld the sale of a motor-car in Maidstone Market 
and decided that the buyer had a good title under this section, even though he had 
purchased it from a person who was not a trader in the market. Evidence as to an 
alleged custom for dealers or owners of motor-cars to sell, or offer them for sale, at 
the market only through an auctioneer, was rejected. 

There may be a custom vested in the inhabitants of a place, or in a particular 
class of such inhabitants to erect and occupy stalls in a market or fair paying a reason- 
able sum as stallage or some sum fixed by custom as the case may be. No such 
custom was proved in A.-G. v. Colchester Corporation ( [1952] 2 All E.R. 297), where 
it was held that the Corporation was entitled to make such charges for stallage as 
it liked, since they were the subject of a free bargain between the trader and the 
owner of the soil. 

OTHER Customs . 

Some customs do not relate to a particularlocality but apply generally to a trade 
or aes wherever it may be carried on. A few recent examples,will perhaps 
suffice. 
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: In Gubertini v. Waller ( [1947] 1 All E.R. 746) it was proved to the satisfaction of 
‘the Court that the custom of the theatrical profession provided for a fortnight’s 
notice of the termination of “the run of the play,” and a musician who had been 
Siven this period of notice, failed in his action for damages for breach of contract. 

ax Fou, ex parte Oundle and Thrapston R.D.C.v. The Trustee ( [1948] 1 AN E.R. 
849) thè Court of Appeal declined to express an opinion as to the alleged custom in the 
building “trade that sub-contractors for the roofing of houses contracted on terms 
that the tiles were to remain their property until fixed. 

- One of the issues in Kiril Mischeff, Lid. v. Constant Smith & Co. ( [1950] 1 AN E.R. 
890) was the existence of a custom in the City of London and of the edible nut trade 
that it was a condition precedent for the making of any claims in respect of goods 
-purchased that they should be made within a reasonable time, which in no case should 
be longer than fourteen days from the final date of landing. Devlin, J., referred the 
matter back to the arbitrators for further information on this point. 

There is a recognised custom among dealers and brokers of the London Diamond 
‘Bourse that a person who takes goods on approval is responsible for them until they 
are paid for or returned. But in Kay v. Shuman (1954) (The Times, June 22), the 
‘plaintiff failed to establish that such a custom existed in connection with small 
meotail shop —LJ. 


ENJOYMENT OF LIGHT BY CONSENT OR AGREEMENT 


The Prescription Act, 1832, provides by s. 3 that the right to light which has been 
actually enjoyed for twenty years shall be deemed absolute and indefeasible unless 
it was enjoyed “by some consent or agreement expressly made or given for that 
-purpose by deed or writing.” It will be recalled that the twenty-year period must 
precede an action in which the right is brought into question and that “interruption” 
‘has a special meaning (s. 4). Written consents and agreements are equally effective 
to defeat the acquisition or other easements (under s. 2), and identical considerations 
apply, but they are less common and we will not discuss them separately. 

Two questions arise for consideration, first, what will suffice to constitute a “consent 
or agreement,” and secondly, what is the effect of such a document as between the 
parties to it and with regard to their respective successors in title. 


WHAT CONSTITUTES A CONSENT OR AGREEMENT ? 


In general there are two types of such documents, first, those made specifically and 
solely with an eye to s. 3 of the Prescription Act, 1832, and secondly, clauses in other 
documents primarily intended for other purposes. To take the latter first, if X., 
the owner of Blackacre, leases or sells it to Y. and retains adjoining land he may 
insert in the lease or conveyance a clause designed to secure himself a free hand in 
‘the development of the adjoining land. It will be a matter of construction whether 
-or not the clause is “expressly made or given” for the purposes of s. 3. Thus, where 
a lessor reserved to himself and his lessees and tenants “full right to build to any 
height” upon land adjoining the demised premises, “notwithstanding such buildings 
may obstruct any light on the land hereby demised,” this was construed as a grant 
‘by the lessee of a full right to build and was therefore held to be an “agreement.” 

The effect of a clause of this kind in a lease is that the lessee’s enjoyment of light 
is permissive throughout the term, even though it exceeds twenty years in duration. 
‘Where the words employed are less wide, or less specific with regard to the enjoyment 
-of light, the Courts regard them as intended merely to negative the rule that the 
‘grantor may not derogate from his grant. The effect in such cases is that the owner 
-of the adjoining land is entitled to build on it even though this will obscure the light 
‘enjoyed by the premises demised or sold, but he must do this within twenty years 
of the grant—or, in other words, the position is as if the land demised or sold and the 
adjoining land had always been ‘occupied by strangers in title. The test may be put 
as follows: Does the lessee or purchaser enjoy the light by virtue of a clause in the 
lease or conveyance expressly adverting to this point or does he enjoy it by virtue 
of his ownerghip of the land demised or conveyed ? (see per Tandiey, L.J., in Mitchell 
err (1887) 37 Oh. D. 56, at p. 62). 


162 9 THE BOMBAY LAW REPORTER. [voL. LVI. 


° e 

Where the document in question deals solely with the enjoyment of light there is 
seldom any doubt whether it constitutes a “consent or agreement,” and indeed in 
the common form precedents the document is expressly declared to be such. In 
one case, however, an inscription on a stone forming part of the dominant genefiente 
that it was there “to perpetuate the servient owner’s right to build within nine p 
of this and any other building” was held not to be a “consent or agreement” Én the- 
ground that it did not unequivocally deal with the enjoyment of light, aid might. 
have been intended, for example, to settle the position of the boundary: see Ruscoe 
v. Grounsell ( (1903) 89 L.T. 426). It is now well established that a document signed 
only by the owner of the dominant tenement (or the ocoupier), and not by the servient 
owner, is sufficient to satisfy the section, and indeed “consent” seems appropriate to a 
unilateral, and “agreement” to a bilateral, transaction: see the observations of 
Thesiger, L.J., in Bewley v. Atkinson ((1879) 13 Ch.D. 283, at p. 208). 


EFFECT OF A CONSENT OR AGREEMENT 

It is proposed to disouss only the type of document which deals solely with the 
enjoyment of light but similar considerations will apply mutatis mutandis to consents. 
or agreements embodied in other documents. The “consent or agreement” may be- 
informal, for example, a letter stating that to avoid disputes the dominant owner is. 
prepared to pay a shilling a year for the undisturbed enjoyment of light to his windowse 
or, as is more usual, it may be contained in an agreement under seal or under hand 
executed by both parties. In the latter case the agreement will probably follow 
the usual type of precedent by providing that in consideration of the servient owner 
refraining from building on his land or from erecting a hoarding so as to obscure 
the dominant owner’s windows, the dominant owner acknowledges that he has no- 
right to enjoy the light and enjoys it on sufferance of the servient owner. The 
dominant owner will usually agree to pay a nominal sum yearly as an acknowledgment 
of his precarious position, and there may be a provision providing for determination, 
of the agreement upon notice of specified length being given. Such poser of deter- 
mination will usually be given to the servient owner (to enable him to start building),. 
but may also be given to the dominant owner. In addition the servient owner may 
actually covenant or agree not to build and this will probably constitute a restrictive 
covenant which when registered will bind his land. 

Before discussing the effect of such a consent or agreement it will be helpful to- 
consider the position of the parties prior to it. Taking the simplest case, A., the 
owner of Blackacre, has just built a house on the land. The house enjoys light over 
Whiteacre which adjoins. B., the owner of Whiteacre, does not wish to build yet, 
but does not wish A., as owner of Blackacre, to acquire an easement of light against 
Whiteacre. B., in order to protect himself, could instead of entering into an Bete 
ment, commence his building at once or could erect a hoarding along his side of the 
boundary. Legally the position is that both parties have all the rights of ownership: 
over their respective plots, neither embellished nor cut down by the existence of an. 
easement of light: for it is well established that de facto enjoyment of light for a. 
period less than the statutory period confers no interest known to the law. i 

In the first place the agreement may constitute an enforceable contract betweem 
the parties. Assuming that the agreement is not expressed to have a specified dura- 
tion, and that there is no provision for determination by the dominant owner, for 
how long is the dominant owner (A., the owner of Blackacre, in our example) to 
remain bound? Or, to put the matter in more practical terms, what will happen 
if he purports to repudiate the agreement? In Smith v. Colbourne ( [1914] 2 Ch. 
533, 539) Lord Cozens-Hardy expressed the view that the covenantor could denounce: 
an agreement of this kind at any time, and it seems likely that if he does so the 
covenantee (the servient owner) will in most cases find it impossible to show that he 
had suffered any loss. Hx hypothesi his property will still be unincumbered by an 
easement, and the same measures of protection, t.e., development or a hoarding, will 
still be open to him. Usually however, the dominaut owner will have no motive for 
wishing to repudiate He is paying his shilling a year and peaceably enjoying the 
light. Admittedly his property would be enhanced by the acquisition of an easement 

r twenty years, but if he wants to sell a purchaser cannot object on the ground: 
that the enjoyment of light is permissive, for no warranty that the light is enloyed, 
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Pas by right arises from the mere existence of windows overlooking adjoining property : 

see Smith v. Colbourne (supra) and also Greenhalgh v. Brindley ( [1901] 2 Ch. 324). 

If there is no enforceable contract, but merely a unilateral acknowledgment, it 

escerfs clear that the dominant owner orn repu liate it at any time. 

either case therefore the effect of repudiation will be that time will begin to 

run imfavoyr of the dominant owner, and he will be unable to rely on the period of 
issPve enjoyment in a subsequent claim for an easement. 

The position of a successor in title to the dominant tenement is generally that he 
will be bound if he takes with notice of the agreement but that he too is at liberty to 
repudiate at any time: see Smsth v. Colbourne (supra). The situation in any parti- 
cular case will of course depend on the form of the agreement. Thus, an undertaking 
to pay an annual sum for the enjoyment of the light, being affirmative in character, 
cannot in any event be enforced against the successor in law or equity. It must be 
confessed that it is difficult to see on what principle the Court of Appeal in Smith 
v. Colbourne based their finding. In the agreement in that case there was besides 
the acknowledgment that enjoyment was permissive, an undertaking to pay an 
annuaksum and to block up the windows on request from the servient owner. Lord 
Cozens-Hardy regarded the agreement as affirmative in substance, so that (i) Tulk 
y. Moxhay ((1848) 2 Ph. 774) could not apply, and (ii) the undertaking both to pay and 
to block up could not bind the successor in any event. Nevertheless it was held 
that the acknowledgment was binding in equity on the successor taking with notice 
of it until he repudiated it. However, though there may be difficulties of principle, 
no doubts should arise in practice. A purchaser will normally discover the existence 
of any agreement (and the absence of any easement) from his preliminary inquiries 
prior to contract, but if he does not do so, he cannot reject the vendor’s title (see 
the cases cited above) but canat least repudiate theagreement on completion, from 
which moment time will begin to run in his favour. 

There appears to be no authority on the position of a successor to the servient 
tenement, but it may be suggested that the general principle that the benefit of all 
covenants run with the land at law applies. This assumes that agreements such as 
we have been discussing are ones which ‘‘touch and concern” the servient tenement. 
A similar assumption, that such agreements “touch and concern” the dominant 
tenement, underlies the principle of Smith v. Colbourne (supra); for if the agreement 
was merely personal it could never bind a successor even if he had notice of it. 

It will be seen therefore that “consents or agreements” within s. 3 afford but scant 
security to either party. They must be regarded as temporary expedients designed 
to clarify the respective positions of the parties, to maintain the status quo, and to 
avoid the unneighbourly disputes which usually accompany theerection of hoardings 
or similar structures.—L.J. 


KNOWLEDGE OF ACCEPTANCE 


Ona of the perversities that the lawyer has to contend with, at all events if he is 
not a lawyer of the most learned type, is that the more graphically illustrative cares 
tend to stick in his mind to the exclusion of some which are more important from the 
point of view of principle. It is not at every point that case law falls into a useful 
as well as a memorable pattern. We may remember that Mrs. Carlil effectively 
accepted the Smoke Ball company’s offer by conduct alone without necessarily 
remembering that the case is to be classed as an exceptional one, and that Bowen, 
L.J., said in his judgement, “one cannot doubt that, as an ordinary rule of law, 
an acceptance of an offer made ought to be notified to the person who makes the 
offer, in order that the two minds may come together” ([1893] 1 Q.B., at p. 269). 
Again, Henthorn’s success in his action against Fraser ({1892] 2 Ch. 27) was, we well 
recall, due to his having posted his acceptance of Fraser’s offer befcre receiving 
notice that Fraser wished to revoke it. The contract was complete as soon as 
Henthorn consigned the letter of acceptance to the post office. Do we also appreciate 
that, that too, was a case outside the broadest principle? The speciality about it 
is that the parties (and in particular the offeror) were held to have contemplated 
a use of © post as a means of communication, so that the post office became the 
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agent of the offeror. He became bound as soon as the acceptance was delivered — 
to his agent, but the revocation was incapable of taking effect until the agent had 
delivered it to the offeree. The fact that to-day contracting parties very 7 
negotiate at a distance and use the postal or telegraphic service shouldenot lead ® 
us to mistake the idiosyncratic for the fundamental. 

A new kind of post office service achieves its first mention in the reports in e8, 
Lid. v. Miles Far Hast Corporation. There the method of communication was by 
teleprinter, two machines (one in the office of each party) being connected 
by a facility known as Telex in such a way that a message typed on one was simul- 
taneously reproduced on the other. The circumstantial crux of the case was that 
one office was in London and the other in Amsterdam. Accordingly, in “locating” 
a contract made by the exchange of messages on the two machines, it was important 
to determine at which end of the system the negotiation ripened into a concluded 
agreement. The London party made the offer (actually a counter-offer); the Dutch 
company (they were in fact agents for the defendants) accepted it. Was that 
acceptance completed in Amsterdam by transmitting the message, or in London 
by the receipt of the typed copy? It was not a question of time, for there Was no 
appreciable interval between trasmission and receipt. Rather the question was 
whether the decisive factor was the act of transmission or the recipient’s awareness ofe 
that act. The London company had been granted leave to serve out of the furisdic- 
tion notice of a writ founded on a breach of the contract as one made within the 
jurisdiction; the defendant sought to discharge the order giving leave, contending 
that the agreement was made abroad. 

The Court of Appeal resigned itself to a patient examination of first principles. 
‘Comparison with the case of negotiation by post or telepgraph was no doubt super- 
ficially attractive, but all the Lords Justices emphasised the fact that communication 
by Telex is virtually instantaneous. The telephone offers the truer analogy. As 
we have said above, and as Parker, L.J., stressed by citations of authority, it is an 
exceptional rule based on considerations of convenience, not to say expediency, 
which regards an acceptance by letter as effective as soon as it is handed to the post 
office. ““Where, however,” says his Lordship, “the parties are in each other’s presence, 
or though separated in space, communication between them is in effect instantaneous, 
there is no need for any such rule of convenience. To hold otherwise would leave 
no room for the operation of the general rule that notification of the acceptance must 
be received.” Accordingly the receipt in London of the intimation of acceptance 
was the concluding element in the agreement. It was a contract made within the 
jurisdiction, and the order for service of notice of the writ held good. 

Denning, L.J., having distinguished the postal cases, takes some interesting 
examples of offer and acceptance between persons in immediate touch with one 
another. In doing so he disapproves (and so does Parker, L.J.) a short judgement 
of nearly a century ago given in a case where the issue concerned the jurisdiction of 
a county Court to enforce a contract said to be made within its district. “Suppose,” 
said Hill, J., “the two parties stood on different sides of the boundary line of the 
district: and the order was then verbally given and accepted. The contract would. 
be made in the district in which the order was accepted” ((1859) 2 E. & E., at p. 275). 
There is a fallacy here which Denning, L.J., exposes by supposing that the reply of 
the acceptor is not heard because it is drowned by the noise of an aircraft Jying 
overhead. Perhaps it is a little harsh to blame a Victorian Judge for leaving out of 
account an anticipatory anachronism, but Parker, L.J., gives an equivalent instance. 
An acceptor ought not to be allowed to say: “I spoke the words of acceptance in 
your presence, albeit softly, and it matters not that you did not hear me.” Ora 
telephone line may fail at the important moment. 

Consideration of mechanical failures of the sort last mentioned leads Denning, 
L.J., to introduce a possibility of a contract by estoppel. Ifthe acceptor knows 
of the breakdown it is up to him to get’ through again when that becomes possible 
and repeat his message. But put the case thatthe offeror, because of indistinctness 
on the line, or because a teleprinter runs out of ink, does not hear the acceptance or 
cannot read the typescript, but nevertheless does not ask for a repeat,leaving the 
acceptor in the reasonable belief that his message has been received. Ip thesg, 
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circumstances his Lordship suggests that the offeror will not be permitted to deny 
the acceptance. We would respectfully opine that this must depend on the offeror 
knowing, or having reason to know, that an object of the conversation was to pass an 


*acceptanée, or at least that it had reference to the offer. The two minds must 


appr each other before they can be considered, even constructively, to have come 
togeths—9./. 


PUBLIC ELEMENT IN CHARITABLE TRUSTS 


ANoTHER interesting decision on the question how far any limitation on the class 
of potential beneficiaries is compatible with the requirements for the validity of a 
charitable trust is to be found in the recently reported case of Baker v. National Trust 
Co., Ltd. [1955]3 W.L.R.42. The decision was that of the Judicial Committee of 
the Privy Council on an appeal from the Supreme Court of Canada, but the 
law of charitable trusts in Ontario, where this litigation originated, is the same 
as that of England, and the decision will therefore be good authority for all practical 
purposes in this country. 

The general rule is that a trust or gift in order to be charitable in the legal sense 
must be for the benefit of the public or some section of the public. An aggregate of 
individual ascertained byreference to some personal tie (e.g., of blood or contract), 
such as the relations of particular individual, the members of a particular family, the 
employees of a particular firm, the members of particular association, does not 
amount to the public or a section thereof for the purposes of the general rule. It 
follows that according to this general rule a trust or gift under which the potential 
beneficiaries are confined to some aggregate of individuals ascertained as above is 
not legally charitable, even though its purposes are such that it would have been 
charitable if the range of potential beneficiaries had extended to the public at large 
or a section thereof. (I have taken this statement of the general rule in this respect 
from the judgment of Jenkins, L.J., in Re Scarisbrick [1951]Ch. 622, which contains 
references to a number of recent authorities which support each of the propositions 
in this statement of the law.) Of this general rule there is one well established, 
though perhaps anomalous, relaxation.: In the case of trusts for the relief of poverty 
the class of potential beneficiaries may be limited by reference to a personal tie. 
At one time it seemed as if this anomalous position was confined to the “poor relations” 
cases (for which see, e.g., Re Compton [1945] Ch, 123, and Re Scarisbrick, supra); 
but recently it was recognised as obtaining also in a “poor employees” case (see 
Gibson v. American Stores (Gath & Chaves), Ltd. [1950] Ch. 177). This last 
was a decision of the Court of Appeal, and it is true, as Lord Somervell pointed 
out in his judgment in the case under review, that in Oppenheim v. Tobacco 
Securities Trust [1951] A.C. 297, “the correctness of that decision was expressly 
left open” by the House of Lords; but there are observations in some of the speeches 
in Oppenh.im’s case which indicate approval of the earlier decision, and so perhaps 
rob this normally pregnant phrase of some of its admonitory quality. 


To return to Baker v. National Trust Co., Lid., & testator directed the payment 
of the income of a fund “in perpetuity for charitable purposes only; the persons to 
benefit directly in pursuance of such charitable purposes are to be only such as shall 
be or shall have been employees of the Canada Life Assurance Company and/or 
the dependants of such employees.” The class of potential beneficiaries in this case 
was thus essentially similar to the class in Gibson’s case. The crucial question was 
the meaning to be given to the words “for charitable purposes only,” and it was 
argued, clearly with Gibson’s case in mind, on behalf of the trust that these words 
should be read as if the testator had directed his trustees to apply the income of 
fund not for all or any of the purposes which the law recognises as charitable, but only 
for such of those as, having regard to the designated class of beneficiaries, could 
be regarded as charitable. On this basis it would have followed, assuming that 
Gibson’s cage was correctly decided, that as a trust for the relief of poverty among 

athe employees of the company and the dependants of such employees would have 
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been a charitable trust, this trust was a valid charitable trust for the relief of poverty 
among such employees or their dependants. f ; 

Another way of construing the words “for charitable purposes only” in, this wille 
{and this was the way which commended itself to the Judicial Committee) 68 
it necessary to refer, as so often it is necessary to refer in cases on this sybjectf£o the 
celebrated classification of charitable purposes made by Lord Macnaghten inTommi- 
sstoner for Special Purposes of Income Tax v. Pemsel [1891] A.C. 531, where he said 
“ Charity’ in its legal sense comprises four principal divisions: trusts for the relief 
of poverty; trusts for the advancement of education; trusts for the advancement 
of religion; and trusts for other purposes beneficial to the community, not falling 
under any of the preceding heads.” With this definition in mind, the words ‘‘for 
._ charitable purposes only” could be read as if this classification was set out in full 
after or instead of the words used by the testator. On this construction of the bequest 
the trustees were given a discretion to apply the income of the fund in perpetuity 
for the benefit of the employees of the company and their dependants for any of the 
purposes enumerated in Lord Maonaghten’s classification, and on this footing there 
could be no doubt that the bequest as a whole was not a good charitable gift. 
As Lord Somervell said, if it was open to doubt whether a gift in relief of poverty of, 
such a group as the specified beneficiaries was valid as a charitable gift, it was clear 
that a gift for their education was not. (This latter proposition was based on the 
decision of the House of Lords in Oppenheim’s case, which has already been mentioned. 
in this connection). 

The Judicial Committee were of the opinion that while the first of these two 
possible interpretations of the vital words in this bequest was not impossible, it was 
unlikely, and they did not accept it. This construction required that the testator 
must be supposed to have had some doubt whether all the purposes set out by Lord 
Macnaghten could be charitable in the cases of the persons whom he intended to 
benefit, and to have seleoted the particular purpose of the relief of poverty among 
them; but to this there was the objection that the testator could not have supposed 
that persons in the employment of the company would be in poverty save in the 
most exceptional circumstances, nor could he have supposed that former employees 
would often require financial assistance for that reason; yet the fund devoted for 
these supposed purposes was large. Poverty in this context does not necessarily 
mean destitution, but this objection was nevertheless a potent one. The bequest 
was thus held not to constitute a valid charitable trust. 

It is instructive to compare this case, where the testator’s intentions failed, with a 
somewhat similar case in which they succeeced. In Re Koettgen’s Will Trusts [1954} 
Ch, 252, a testatrix gave her residuary estate on trust ‘for the promotion of commer- 
cial education” (nothing turned on the limitation involved in the use of word “commer- 
cial here: it was conceded, and in the view of the Court properly conceded, that 
the promotion of commercial education was a proper charitable purpose.) The 
testatrix then went on to define the persons eligible as beneficiaries as ‘‘persons of 
either sex who are British born subjects and who are desirous of educating themselves... 
for a higher commercial career but whose means are insufficient or will not allow of 
their obtaining such education at their own expense; in selecting beneficiaries it is 
my wish that [the trustees] shall give a preference to any employees of John Batt 
& Co. (London), Ltd., or any members of the families of such employees; failing a 
suffisient nember of beneficiaries under such description then the persons eligible 
shall be any persons of British birth as [the trustees] may select.” Finally, the 
testatrix directed that the total income to be available for benefiting the perferred. 
beneficiaries should not in any one year be more than 76 per cent. of the total 
available income for that year. 

Upjohn, J., held that this was a good charitable trust. There were two classes of berfe- 
ficiaries of this trust, the primary class of all British born persons who were desirous 
of obtaining an education for a higher commercial career, and a preferred class, 
employees of the named company and members of their families. In regard to the 
primary «lass, there was no difficulty about satisfying the test of public benefit. In 
regard to the preferred class, this difficulty undoubtedly existed, and ‘if the trust 
had been a trust under which the trustees had been obliged to expend any*definey 


» Vl. Evi] JOURNAL. 167 


‘portion of the income for the benefit of the preferred class, it would undoubtedly 
‘have failed, in part if notin whole. But this was not how trust was construed. The 

; grustees’ duty in selecting beneficiaries was first to see that they came within the 
defined primary class, and it was only when a fmal selection was to be made that the 
‘ernploees of the company and members of their families came into consideration. 
Tt followed, in the learned Judge’s view, that there was no defined portion of the 
trust funds in regard to which the class of beneficiary was confined to the preferred 
class; it was quite uncertain in any year what portion of the income would be devoted 
to the preferred class, and the time might come when the company ceased 
‘business and the whole of the income would then necessarily become availabe for the 
benefit of the primary class. : 

Set side by side these two decisions show that there are at present, assuming the 
‘correctness of various decisions on charitable trusts reported in the last five years or 
.80, two methods by which a class of persons “ascertained by reference to some personal 
tie,” in the words of Jenkins, L.J., can be made the beneficiaries of a valid charitable 
‘trast. „The first is to limit the purpose of the trust to the relief of poverty, as was 
-done in Gibson’s case. The second is to create a trust for the benefit of the public 
at large, and within the ambit of that trust to specify a preferred class of beneficiaries. 
With care, there seems to be ample scope as the law now stands to meet the wishes 
of donors in the kind of case of which the two which I have mentioned are examples.— 
—S.J. 


REVIEWS. 


Repertory of Practice of United Nations Organs. Vol.I. Nuw York: United Nations 
Publications.“ 1955. Double demi. Pages 742. Price 25s. 


Tats Repertory will serve the two-fold purpose whi-h the General Assembly had in 
mind: first, to facilitate its consideration at the tenth annual session of the proposal 
to hold a General Conference of the United Nations’ Members, for the purpose of re- 
viewing the Charter as provided for in Article 109 (3) of the Charter; and, second, 
to contribute to the knowledge and understanding of the Charter as it has been 
applied in practice by the Organs of the United Nations. The Repertory consti- 
tutes a comprehensive summary of the decisions of the United Nations Organs, 
together with related material, organized by Chartered Articles and presented in 
such a way as to throw light on questions of application and interpretation of the 
Charter which have a reason in practice. The five volumes of the Repertory, when 
complete, will cover all the Articles of the Charter in respect of which there have 
been decisions and discussions by the United Nations Organs from the time they 
began functioning to September 1, 1954. It would facilitate the task of representa- 
tives and other officials in finding precedence and other pertinent data in the pub- 
dished official record of the Organisation. The Repertory treats the practice of the 
United Nations in a series of studies on the various articles of the Charter. The 
present volume covers the first 22 Articles of the Charter which consists of 111 Articles. 
The object of this Repertory is to provide a documented treatment of the application 
nd interpretation which have been given the Charter in practice. It emphasises 
he presentation of the decisions of the United Nations Organs. A work of this 
agnitude will undoubtedly prove of assistance to the members of the United 
ations. 







rinciples and Practice of Sales Tax. By Divsuan P. MADAN, B. A., LL.B., Advocete 
(O.8.), Bompay Hien Court, Bomsay: The Progressive Corporation, Ltd., 
Jehangir Wadia Building. Mahatma Gandhi Road. 1955. Third Edition. Demi 
8 vo. Pages xxvii and 504. Price Rs. 15-8. 

The present edition is entirely re-written owing to the changes which have been 
e inethe law of Sales Tax. It is a commentary on the Bombay Sales Tax Act, 
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1953, incorporating all relevant decisions under similar legislation in other States, 
and in the United Kingdom. Several topics have been treated in greater detail 
than in the earlier editions. Rules made tinder the Act are dealt with unde, each : 
relevant section. Notifications under the Sales Tax Act, Bombay Baleg Tax 
Tribunal Rules and Regulations, and Essential Goods Act, 1953, have been i 

rated. This book contains complete law and procedure dealing with*Salef Tax in 
the State of Bombay. It is very exhaustive, comprehensive, and contains up to dat: 
case law, and we have no doubt it will prove very useful to all those who hav: 
anything to do with the Sales Tax Act. 


` 


The Trade Marks Act, 1940. By K. S. SuavaKksma, B.A. (Oxon), Bar-at- áw. 
Second Edition. Bompay: N. M. Tripathi Ltd., Princess Street. 1955. Roy.. 
8vo. Pages xxiv and 290. Price Rs. 20. 


This is a very useful publication on the Trade Marks law. It incorporates all 
Indian decisions bearing on the Trade Marks Act. Important English decisions. 
have been freely referred to. The differences between the United Kingdom Trade 
Marks Act, 1938, and the Trade Marks Act, 1940, have been lucidly pointed out. 
The commentary clearly explains the purport of each section, and extrfcts from 
relevant judgments have been copiously given to elucidate various points. Appendix. 
I contains a Digest of decisions of Registrar of Trade Marks. Appendix II gives. 
Trade Marks Rules, 1942; Appendix ITI, rules of the Bombay High Court under 
the Trade Marks Act; Appendix IV, rules of the Calcutta High Court; Appendix V, 
rules of the Mysore High Court; and Appendix VI, rules of the Saurashtra High 
Court. The book is a clear exposition of the law of Trade Marks, and deals with 
the subject exhaustively. 
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The Negotiable Instruments Act. By Dr. J. S. KHERGAMVALA, LL.D. (LOND.), B.A. 
LL.M.(BOM.), Barrister-at-Law. Tenth Edition. Bombay: N. M. Tripathi Ltd.. 
Princess Street. 1955. Royal 8 vo. Pages xvi and 212. Price Ra. 8. 


We welcome the tenth edition of this popular book. Students preparing for 
various law examinations will find it very useful. The present edition has been 
thoroughly revised and brought up to date. English case law bearing on the subject 
has been referred to in order to explain points which have not been the subject of 
judicial decisions by the Indian High Courts. Amendments made by various amend- 
ing Acts have been carefully incorporated in the text of the Act. Students of law, 
as well as busy practitioners, will find this edition very useful and serviceable. 


Lawyer. Published by the Madras State Bar Federation. Mapras: K., Rasa IYER, 
President, Madras State Federation, High Court. 


We welcome this journal published by the Madras State Bar Federation. It 
is a quarterly legal publication and is conducted by a strong editorial committe: 
consisting of leading lawyers. It contains well-written articles relating t 
topics intimately connected with the practice of law and the administration ci 
justice, criticisms of legislative measures, comments on recent decisions, and art 
icles of current legal problems. Its general get up is excellent and its future seem: 
»~ to be bright and promising. We have no doubt that it will contribute to th 

progressive development of law in its manifold aspects. 
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APPEAL FROM ORDER APPOINTING A RECEIVER ON AN APPLICATION 
UNDER SECTION 153C OF THE COMPANIES ACT, 1913. 


Section 153C was inserted in the Indian Companies Act, 1913, by the Amending 
Act Li of 1951. It confers jurisdiction on the Court to entertain an application 
by any member of a company complaining that its affairs are being conducted in 

ea manner prejudicial to the interest of the company or in a manner oppressive to 
some part of the members and empowers the Court to make such order as it thinks 
fit with a view to bringing to an end the matters complained of. Clause 8 of the 
section empowers the Court to make such interim order as it thinks fit for regulating 
the conduct of the affairs of the company pending the making of a final order on the 
application. 

In the case of Vishnu Pratap v. Srimat Revaii Devit, an application filed in the 
Allahabad High Court under the section by Rani Revati Devi prayed, inter alia, 
for interim relief as follows :— 

“That pending the hearing and final disposal of this petition the applicant or some other 
fit and proper person be appointed as receiver to take charge of the properties, assets, books of 
account, papers and vouchers of the company, with power to carry on the business of the company 
and with all powers under Order XL, rule 1 of the Code of Civil Procedure.” 


Pending the final disposal of the petition the prayer for interim relief was taken up 
by the company Judge who passed an order appointing a receiver to take over charge 
of the company’s affairs. The opposite parties appealed from the order appointing 
the Receiver and the applicant-respondent raised a preliminary objection that no 
appeal lay. The Court in a lengthy judgment upheld the preliminary objection 
and dismissed the appeal. ; 

The judgment points out that s. 1530 contains no special provision for an appeal 
and that the apellants will have to rely on some other provision of law giving them 
the right to appeal. The appellants urged that the order appointing a Receiver was 
an order under O. XL, r. 1 of the Code of Civil Procedure and an appeal against that 
order was provided for in O. XLII, r. 1 of the Code. With reference to this conten- 
tion the judgment states (p. 919): 

‘Lt is true that Orders XL and XLII both apply to the High Court but the question 
here is whether Order XLIII makes provision for an appeal from one Court to another or it is 
intended to cover cases of an appeal from one Judge to a Bench of the same Court... The question 
of an appeal from one Court to another Court is no doubt governed by the provisions of the 
Code of Civil Procedure but the provision for appeal from one Judge of a Court to a Bench of 
the same Court is not provided for by the Code and must be governed by the Letters Patent.” 
The judgment proceeds to state (p. 920): 

‘«...The appeal, however, as has been frequently said, is a creature of statute, and, unless, 
there is a provision for an appeal, no appeal would lie. The point that Order XLII relates to’, 
appeals from one Court to another and not from a Judge of a Court to a Bench of the same Court:1 


mains that their Lordships of the Judicial Committee held that section 588 (of the Code'of 
1882) which is now equivalent to section 104 (of the Code of 1908) applied to an appeal from 
one Court to another and not to a case of an appeal from a Judge of a Court to a Bench of the 
same Cour’, 


~ 1 fiess] 2 All. 913. 2 (1882) 1. L. R. 9 Cal. 482, r.o. 


a 


is covered by authority, e.g. Hurrish Ohunder Chowdhry v. Kalt-sunders Devi...but the fact re"? . 


we 
wn. 
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This last statement is unwarranted, and misreads the actual decision of the Privy 
Council. What the Privy Council decided in that case was that an appeal exprpsaly,] 
given by cl. 15 of the Letters Patent of the High Court of Calcutta and ndt i 
to in s. 588, was not takenaway by the general words, “and from no other ordefs”’, of 
s. 588. Section 104 which has replaced section 588 gives effect to that deaffion by 
providing—‘‘Save as otherwise expressly provided by any law for the time being 
in force.” The judgment further states (p. 922): 

“«,,. We are not satisfied that seotion 104 or Order XLII ever intended to deal with appeals 
from a Judge or Judges of one Court to a larger number of Judges in the same Court. It is no 
doubt true, as has been held by their Lordships of the Judicial Committee in Sabitri Thakurain 
v. Savi.4 that section 104 as well as Order XLIII apply to High Courts but it does not mean that 
they give any right to an appeal from an order by a Judge or Judges of that Court to a larger 
` number of Judges of the same Court independently of the Letters Patent of the Court...if 
Order XLII or section 104 of the Code were made applicable per se without reference to the 
Lotters Patent, then even an order passed by a Bench would come under those provisions, but 
before an appeal oan be filed therefwill have to be'a Court constituted for hearing an appeal ‘and the 
only provision for hearing an appeal, from the judgment of a single Judge, by a Bench of two or 
more Judges of the same Court is contained in the Letters Patent of the Chartered High Courts. 
An order, to come under the Letters Patent, must bea judgment, and, if an ordereis not a 
judgment then clause 10 of the Letters Patent would not apply and there is no provision for 
constituting a Berch of more than one Judge to hear such appeal. We, therefore, fail to 
understand how Order XLII, rule 1 or section 104 of the Code of Civil Procedure, without 
any roference to clause 10 of the Letters Patent can help the appellants.” 


The judgment finally holds that the order appealed from was not a judgment 
‘under cl. 10 of the Letters Patent of the High Court of Allahabad and the appellants 
had no right of appeal. 


This judgment is erroneous and based on the fallacy thatO. XLITI and s. 104 of 
the Code do not apply to the jurisdiction exercisable by the High Court under the 
Letters Patent. In the case of Sabitri Thakurain v. Savi, the Privy Council ex- 
pressly held that the Code of Civil Procedure, 1908, and the rules therein contained 
apply to proceedings in the High Court at Calcutta under the Letters Patent; save 
so far as the Code expressly provides to the contrary. It will be seen from the 
passages above quoted that the judgment refers to this Privy Council case but adheres 
to the view thats. 104 and O. XLIII do not give any right to an appeal independently 
of the Letters Patent of the Court. This view is erroneous. In the case of R. M. 
A. R. A. Adaikappa Chattiarv. R. Chandrasekhara Thevar+,the Privy Council stated 
the law with regard to the right of appeal from an order under the provisions of a 
special Act, as follows : i 

“the true rule is that when a legal right is in dispute and the ordinary Courts of the. 
eountry are seized of such dispute the Courts are governed by the ordinary rules of procedure 
applicable thereto and an appeal lies, if authorized by such rules, notwithstanding that the 
legalright claimed arises under a special statute which does not in terms confer & right of 
appeal.” 

The application for interim relief prayed for the appointment of a Receiver with 
all powers under O. XL, r. 1 of the Code of Civil Procedure. The company Judge 
in making an order appointing a Receiver of the company undoubtedly exercised 
the jurisdiction conferred by s. 94 and O. XL, r. 1 of the Code of Civil Procedure, 1908. 

It would be indeed a strange legal position if a High Court may make an orderin 
exercise of the powers given by certain provisions of the Code and yet debar an ag- 
‘grieved party from invoking the aid of other provisions of the same Code which give 
a right of appeal from such order. 


Solomon Judah. 


3 (1991) I.L. R. 48 Cal. 481. a. 0. 50 Bom. L. R. 18. 
4 (1947) 741. A. 264, 271. f e 4 
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CLAIMS BY THE CROWN FOR LOSS OF SERVICE 


The purpose of this article is to examine briefly the question of the legality of 
claims fer loss of service attributable to personal injuriés occasioned to members 
of the Armed Forces of the Crown. 

t&d in Halsbury’s Laws (2nd edn.) Vol. XXII, p. 253 that “the Crown is en- 
titled to recover damages for the loss of services attributable to personal injuries 
occasioned. to servants of the Crown”. The authority for this proposition upon 
which reliance is placed is .4.-G. v. Valle-Jones ({1935] 2 K.B. 209). In that case an 
aircraftman of the R.A.F. who was injured recovered damages against the tortfeasor. 
His claim did not include any sum for loss of wages, rations or medical expenses. 
He had been paid his wages throughout his incapacity by the Crown and hss rations 
| and medical treatment had been borne by the Crown. It was held that the measure 
of damages recoverable by the Crown was the amount of the airoraftman’s wages, 

tations and hospital treatment borne by the Crown. 

In the Valle-Jones case it appears to have been accepted by the Court that the 
action lay and the only point decided was the measure of damages. It is, however, 
submitted that the case of A.-G. for New South Wales v. Perpetual Trustee Co., Lid., 

*and Others ([1955] 1 All E.R. 846) has radically altered the previous docile acceptance 
of the proposition—at least in Hnglend iat such an action will lie at the suit of 
the Crown. 

The facts in that case were briefly as fellows A member of the New South Wales 
, Police Force whilst riding in a tramcar was injured and permanently prevented 
i from carrying on his duties as a policeman by the negligent driving of amotor vehicle 

| against the tramcar. During his incapacity and whilst he continued as a member 
3 a the Police Force he was paid his salary and allowances although the Crown had 

‘been deprived of his services and had been paid and would continue to be paid a 

-pensionin accordance with the provisions of the New South Wales Police Regulations 

{Superannuation) Acts 1906 to 1944. The Crown claimed the recovery of the salary 
_ and allowances and the pen This claim was rejected by the Supreme Court 

of New South Wales on the ground that the case was covered by the decision of the 

. High Court of Australia in Commonwealth v. Quince ([1944] A.L.R. 50) where it was 

` held that an action would not lie at the suit of the Crown in respect of loss of the 
services of a member of the R.A.F. as a result of injuries sustained by him due to 
` the negligence of another. 

An’ appeal to the High Court was dismissed although Dixon, J., said that i felt 
constrained to follow the decision in Quince’s case, but ifthe matter had been res integra 
beo would have held that the action was maintainable. An ap was then made 

” to the Privy Council and Viscount Simonds delivering the judgment of the Privy 

‘Council after reviewing the provisions of the relevant Acts and the history and deve- 
"lopment of the action per quod servitium amisit said that “the question, then, may 

once more be stated. Is the relation of the Government of New South Wales to 

a constable engaged under the provisions of the Public Relations Act 1899 to 1947, 

such that this action lies? Of the two aspects of this question, viz,. (i) what is the 

relation of a constable to the Government and (ii) what is the scope of the action, 
‘, enough has been said...to indicate...that the relation is not that of master and servant 
, -But the appellant says that. .even if (to quote...Latham, C.J., in Quince’s case) 
4 a member of the Forces (and especially a constable) is not a servant of the Crown 

in such a sense that the ordinary law of master and servant determines the relation 

of the parties yet by analogy and on a consideration of the history of the form of 
, action the action lies.” 


_ _ In Bradford Corpore tion v. Webster ([1920] 2 K.B. 135) it was held that the plain- 
tiff corporation was entitled to recover damages for the loss of service of a constable 
in their service who had been injured by the negligent driving of the defendants’ 

. steam wagon. But referring to this case Viscount Simonds stated that ‘the impor- 
; tance, however, of this decision is greatly reduced by the fact that the question 
whether the action ley was allowed to go by default” and he went on to say: “It 
does not appear to their Lordships that Webster’s case can be relied on. The same 
Bbservations apply tothe case of A.-G.v. Valle-Jones”. Again referringtothe Webster 


} 


| 
| 
| 
| 


J 


172 THE BOMBAY LAW REPORTER. fvoL. «VII. è 


and Valle-Jones cases Viscount Simonds observed that “some weight, no doubt, may be 
attached to the fact that the Judgeand counselalikein these cases assumed. without 
question that the action lay, but their Lordships cannot regard it as a predominan® 
consideration.” 

Tt is clear that the action per quod servitium amisit rests on the mastef angAervant. 
relation and that a police constable is not a servant and ‘‘the case of the constable 
is not, in principle, distinguishable from that of a soldier” (per Viscount Simonds 
at p. 857). Equally the case of the constable is not distinguishable from that of 
a man serving in the Royal Air Force or from that of a sailor in Her Majesty’s Navy. 

In conclusion it is submitted that in England the question of whether the action 
lies has never been adequately considered and the decision of the Privy Council ' 
consisting of Viscount Simonds, Lord Morton, Lord Radcliffe, Lord Cohen and Lord. 
Somervell affords ample authority for resisting any action on behalf of the Crown 
for loss of services of a soldier, sailor or airman in H.M. Forces attributable to perso- 
nal injuries occasioned by the negligence of a member of the public.—L.J, 





OFFER TO RETURN AND RES JUDICATA œ 


In the case of Kitson v. Kitson, heard on May 10, 1955, the Divorce Divisional 
Court (Lord Merriman, P., Davies, J.) had to decide a point of some considerable 
importance to justices and their clerks, as it was based on the vital question of what ` 
evidence a wife may not lead in order to justify a refusal of her husband’s offer of a 
reconciliation. 

On June 30,1954, the Bristol justices heard two complaints by the wife. The first ~ 
alleged persistent cruelty onthe part of her husband and was in due course dismissed 
because the justices did not accept that there had been any cruelty. (It is clear 
from the judgment of Lord Merriman that if the charge had been dismissed on 
some other ground, ¢.g., because of the absence of persistence, then the decision 
of the Divisional Court would have been different). The second complaint was 
based on his constructive desertion and was held to be proved. An order was made 
on the latter complaint and neither party appealed at that stage. 


CRUELTY AND CONSTRUCTIVE DESERTION 


On the face of it, thefinding ofconstructive desertion appears toignore the decision 
of the Court of Appeal in Pike v. Pike ([1953] 1 All E.R. 232), where Hodson, L.J., 
had said (at p. 235): “When the case sought to be made is in the nature of a case 
of cruelty, it is not possible to build up a case of constructive desertion by what is 
really a case of unproved cruelty.” 

However, it could not be said of Kitson v. Kitson asit was of Pike v. Pike (by Denning, 
L.J., at p. 235): “This is yet another case in which the doctrine of constructive 
desertion has been allowed to run wild”, for the facts relied upon for the charge 
of constructive desertion were not the same as those alleged by the wife, without 
success, to amount to cruelty. The cruelty alleged was, to quote Lord Merriman’s 
judgment, “a course of physical ill treatment” whereas the constructive desertion 
was said to have commenced with the warning by the husband to his wife that she 
should be out of the house within fifteen minutes. Accordingly, as Lord Merriman 
subsequently said, “the decision that constructive desertion was establised though 
persistent cruelty was not established andthe charge was dismissed, does not conflict 
with the decision of theCourt of Appeal in Pike v. Pike that itis improper to treat as 
constructive desertion an unproved charge of cruelty.” 


APPLICATION FOR DISCHARGE OF ORDER ° 


On March 25, 1955, the husband asked the justices to discharge the order made 
against him on the ground of his desertion, ashe maintained that he had made bone | 
fide overtures to his wife to discuss the possibility of reconciliation, which she had { 
ignored. ii 

If his contention were upheld, then on the authority of the decision of the House ` 
of Lords in Pratt v. Pratt ({1939] 3 All E.R. 437) and the cases which have follow 


i 
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it, the husband’s desertion would have ceased and he would then, of course, be enti- 
tled to have his wife’s order discharged. 


. THE Cross-BxXAMINATION 


Ths tke husband had given his evidence-in-chief in the discharge proceedings, 
for the wife began to cross-examine him about the matters which had pre- 
viously been relied upon as amounting to cruelty. Counsel for the husband objected 
that no question could be asked about those acts, as they were related solely to the 
charge of persistent cruelty which had been heard and dismissed at the previous 
hearing in June. He submitted that those acta were res judicata and that the wife 
was therefore estopped from raising them again. 

The justices upheld the submission as they felt that they should not re-try an 
issue which had been determined by their colleagues at the hearing of the cruelty 
complaint. As they believed that the husband’s offer was a bona fide one, and as 
the wife failed to show that she had any reaosonable grounds for refusing to accept 
the offer, the justices discharged the order. 

The wife thereupon appealed to the Divisional Court, where Lord Merriman 
stated the problem to be as follows: ‘Was the matter of the conduct in the cate- 
gory af physical ill-treatment, decided as between these parties on June 30, 1954, 
in a way which estopped the wife from raising it as a ground for refusing to resume 
cohabitation in answer to the husband’s application to discharge the order based 
on desertion 7” Briefly the answer was “Yes.” 

Lord Merriman said that he considered that theCourt was bound by the decision 
in Whittaker v. Whittaker ([1939] 3 All E.R. 833). He thought that that case was 
decisive and he added, modestly, ‘‘none the less so because the principle judgment 
was, as so often happens in cases of this Divisional Court, delivered by me.” 

In Whittaker’s case the parties had entered into a separation agreement which 
included an undertaking by the husband that he would pay his wife maintenance 
dum casta. When the wife sued the husband in the county Court for arrears of main. 
tenance, he raised the defence that she had not remained casta that is, that she had 
committed adultery. The county Court Judge found the adultery proved and gave 
judgment for the defendant husband. 

Later the wife took proceeding against her husband on the ground of his wilful 
neglect to maintain her. The husband again relied on her adultery as a defence 
(Summary jurisdiction (Married Women) Act, 1895, s. 6) and the Divisional Court - 
subsequently held that the justices were bound by the decision of the county Court 
Judge: the question of the wife’s adultery, it was held, was res judicata as the 
ike in both proceedings were the same, despite the fact that they were in different 

urts. 


WHETHER ISSUES IDENTIOAL 


One of the arguments put forward on behalf of Mrs. Kitson inthe Divisional Court 
was that the issues before the Bench in June 1954 and March 1955 respectively were 
not the same. It was submitted thatthe issues were different because on the first 
occasion the question was whether the husband had been guilty of persistent cruelty, 
whereas on the second occasion the question was whether the oe e was entitled to 
refuse her husband’s offer of a reconciliation. 

Davies, J., pointed out that in Whtiiaker’s case the question in the county Court 
had been whether the wife’s adultery was a defence to a claim in contract, whilst 
before the justices the question was whether they were prevented, because of the 
wife’s alleged adultery, from making an order. It had been held that the issue 
were identical: it was merely the context that was different. The learned Judge 
thought that in the present case it was, similarly, merely the context that was no 
longer the same on the second occasion the cruelty was raised. The issues, in his 
view, remained the same. 

In those circumstances Davies, J., agreed with Lord Merriman that the wife was 
estopped from raising the subject-matter of the cruelty charge once more, and her 
appeal was y dismissed. 

Thig decision of the "Divisional Court would have been even more interesting had 
“the Court considered the decision of the majority of the Court of Appeal in Timmins 
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v. Timmins ([1953] 2 All E.R. 187). In that case the wife’s cruelty petition was 
dismissed, but the Court of Appeal (Denning, L.J., and Lloyd-Jacob, J., Hodsen, 
L.J., dissenting) held that the husband should not be granted a decree of restjiu- 
tion of conjugal rights as his conduct was a grave and weighty matter ihough/not 
amounting to cruelty. 

It is to be hoped that the Court of Appeal or the Divisional Court will shortly 
be given the unenviable task of reconciling the decisions in the cases of Pike, Timmins: 
and Kitson —LJ. 


AN EXPENSIVE SEAT 


Nowapars almost everyone seems to be grumbling about the increased cost of 
living their normal life, and about the failure of the Government to do anything 
about it. Few people, however, canbe asshocked at the price of things as Sir Stuart. 
Montagu Samuel must have been at the expenseof sittingand voting in the famous. 
1910—1919 House of Commons as member for the constituency of Tower Hamlets. 
(Whitechapel). 

Sir Stuart at the time had long been a sleeping partner in the family firm of Samuel. 
Montagu and Co., foreign bankers, bullion brokers and merchants. This firm had 
borrowed money from the India Office at various dates between November 1910, 
and November 1912, and had purchased silver on the India Office’s behalf between 
March and September, 1912. On 7th November, 1912, the Prime Minister was 
asked in the House of Commons at question time whether he was aware of these 
facts, and when the Government proposed to issuea writfor a bye-election at Tower 
Hamalets. The Prime Minister referred the question whether these facts constituted 
Sir Stuart a Government contractor, and so disqualified him from membership of 
the House, to the Law Officers, who found the question to be so full of difficulty 
and doubt that it was referred to a Select Committee of the House, who in their turn 
found it so full of difficulty and doubt thatit was referred to the Judicial Committee 
of the Privy Council who, despite the arguments of two silks, one of whom (Buck- 
master, K.C.) eventually became Lord Chancellor, for Sir Stuart, found little 
difficulty and hed no doubt that Sir Stuart was, indeed, disqualified. 
(Their decision is reported at [1913] A.C. 514.) Accordingly, on 21st April, 
1913, the House, on the motion of Sir John Simon, then the Solicitor-General,. 


=. resolved that Sir Stuart had vacated his seat. This, however, was the least of his 


‘troubles, for he was soon re-elected. The taxpayers were left to foot the bill for 
the election as well as the £1,000 which the deliberations of the Select Committee 
and Privy Council cost. 

As soon as the news of the original parliamentary question was published a covey 
of common informers sprang upon this promising prey, claiming the penalty of 
£500 per day which the law inflicts upon persons who sit or vote as members of the 
House of Commons while disqualified from doing so. On 8th November, the day 
after the question, two informers named Burnett and Chambers each issued a writ, 
and a third, Forbes, did likewise the following day. Forbes’s action was the first: - 
to be heard, and is reported at [1913] 3 K.B. 706. Forbes claimed £46,500 by his 
writ, but the statement of claim alleged only thirty-five days on which Sir Stuart. 
sat and voted, and therefore claimed only £17,500. The trial was before Scrutton, 
J., who said that “the case took four days to hear owing to the innumerable objec- 
tions to evidence and to the plaintiff's claim which the ingenuity of counsel raised.’” 
So great indeed was their ingenuity that two of the defendant’s four counsel later 
became Judges, as Lord Merrivale, P., and McCardie, J. o 

Duke, K.C., first took a preliminary objection that an Act of James I required 
that the action be brought in the county where the offence had been committed, 
and that the plaintiff file an affidavit as to that county. Forbes had not filed any 
such affidavit, but Scrutton, J., held that as the Act on which the plaintiff's claim 
was based expressly entitled to the penalty the person “who shall sue for the same 
in any of His Majesty’s Courts at Westminster’ it necessarily excluded the applica, 
tion of the Act of James I. 
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The next objection was that the Act of 1782 upon which the plaintiff based his 
claim applied to the Parliament of Great Britain: the statement of claim alleged 
that the defendant had sat and voted in the Parliament of the United Kingdom. 
The plaintiff's counsel argued that the plaintiff did not have to plead the law, and 
aske for deave to amend if necessary. Judgment on this point was reserved to 
the end of the case. 

The plaintiff called an assistant clerk of the House of Commons to produce the 
election return book of the House of Commons, and a book containing copies of 
division lists to show that the defendant had voted on many occasions. The defence 
objected to both books, as not being the best evidence, but the division lists were 
admitted as a public document. All the defendant’s partners, save one who was 
ill, had been subpænaed to produce their counterparts of the deed of partnership 
and so prove that the defendant was a partner. Lord Swaythling was the first 
partner called: he objected to produce his conterpart as his partners objected, 
and it might incriminate him, but his objections were rejected. Similar objections 
to the production of the firm’s correspondence with the India Office succeeded. 

The defendant’s solicitors’ clerk then proved the issue of writs by Burnett and 
Chambers on the day before the plaintiff's writ, and that these were based on the 
same ®ccasions as were the plaintiffs claim. This was the only evidence for the 
defence, and after further lengthy argument judgment was reserved. A weeklater 
Scrutton, J., held that only the first informer to issue a writ was entitled to the pen- 
alty for each particular occasion on which his claim was based, and that if a statute 
were recited in the statement of claim it must be the correct one. As Burnett and 
Chambers were first in the field, Forbes therefore failed. The ingenuity of the 
defendant’s counsel was ill rewarded: it had lengthened the trial to four days, 
so although the defendant succeeded he was awarded only the eosts appropriate 
to a two-day action” 

-Burnett had also pleaded the Act of 1782: his cage came on a week after Forbes’s 
claim had been dismissed. Burnett was refused leave to amend his claim, and so 
he too failed, as noted at (1913) 3 K.B. 742. 


Meanwhile, on 8th May, 1913, the Government had presented a Bill to indemnify - 


Sir Stuart, but several members opposed the Bill and on 7th August the Govern- 
ment decided they could not proceed with it in the absence of agreement. 

Forbes’s solicitor (one Percy Bono) learnt his lesson from Forbes’s case, and 
accordingly issued & writ, this time on behalf of one Bird, claiming the same penal-. 


ties as before but reciting the House of Commons (Disqualification) Act, 1801, which. 
was passed after the Union with Ireland and applied to the Parliament of the United; 
Kingdom. The case came before Rowlatt, J., in February, 1914, and is reported at ’ 


30 T.L.R. 323. The defence took most of the points which they had taken before 
Scrutton, J., and also argued that an Act of Elizabeth or the Act of 1782 imposed 
a period of limitation of twelve months, and that the action must fail because the 
statement of claim alleged that Sir Stuart was elected an M.P. on 10th January, 
1910. In fact he had been twice elected in 1910, but not till after 10th January, 
which was the date of dissolution of the preceding Parliament. The Parliament 
in which he was sitting at the time of the offences alleged in the statement of claim 
was not elected until December, 1910, in the second election of that year, the year 
of the Lloyd George’ Budget. However, the plaintiff was given leave to amend 
his statement of claim to cover this point, as he could not thereby prejudice rival 
claimants. Rowlatt, J., held that the previous actions based on the wrong statute 
were no bar to Bird’s action, which was the first one based on the Actof 1801, that 
the plaintiff had failed to prove one occasion on which the defendant had voted 
@s in fact he had voted after midnight on that occasion and therefore not on the 
date alleged, that the plaintiff had failed to prove the defendant was a contractor at 
the time of three more occasions, and that the twelve-month period of limitation 
applied and defeated the claim as to seven more of the occasions. This left twenty- 
six occasions, and judgment was given for the plaintiff for £13,000 and costs. An 
appeal wag threatened but was apparently not proceeded with. Three years later 


Mr. Bpno was instructed by another common informer to bring similar proceedings 


“against Waldorf Astor, but these failed (see 33 T.L.R. 386). 


s 
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Perhaps the biggest scare which M-P.’s had from the law as to Government contrac- 
tors occurred in 1931, whenit was suddenly realised that every M.P. with a telephone 
had a contract with the Crown about it: an Act permitting this was hurriedly passéd, 
and no penalties were paid. 

Presumably Sir Stuart paid the £13,000, but it may console his shade tojmow 
that the Government are now doing something about it. If the House of Commons 
(Disqualification) Bill becomes law disqualified M:P.’s. will no longer be exposed 
to common informer actions after the present Parliament has been dissolved.—3S./. 


DANGEROUS ANIMALS: TWO NEW DEFENCES 

The case of Rands v. McNeil ([1954] 3 All E.R. 593) may well mark a turning 
point in the law relating to dangerous animals. For over 100 years, that is since 
May v. Burdett ((1846) 9 Q.B. 101) the law was generally understood to be that a 
man kept a dangerous animal at his peril and that, if it did harm, he was, subject 
to certain specific defences, absolutely liable in damages. There was no need to 
prove negligence. The liability was absolute and it arose from keeping the antmal. 
All that need be proved was (a) that the animal was in the category accepted as 
dangerous or, being a domestic animal, the keeper knew that it had a propensity 
to attack mankind (sctenter); (6) that it attacked and injured the plaintiff; amd (c) 
that the plaintiff in consequence suffered damage. 

The defendant could rely on the following defences: 

(i) that the plaintiff contributed to his injury, (subject to the operation of the 

Contributory Negligence Act, 1945), 

(ii) that the plaintiff voluntarily incurred the risk (volenti non fit injuria), 

(iii) Act of God, 

(iv) that the plaintiff was a tr Re 

Halsbury’s Laws (8rd edn.) Vol. 1, aie P. 663, says that the keeper is liable, even 
though the immediate cause of the injury is the intervening voluntary act of a third’ 
party, citing Baker v. Snell ([1908] 2 K.B. 825). 

The remarkable thing is thatRands v. McNeil now introduces two new defences hi- 
therto, it is submitted, unknown to our law, namely (i) where the keeper of the animal 
is the employer of the injured party, then there is no absolute liability and the ser- 
vant must prove negligence; and (ii) it is necessary to prove that the animal escaped 
from the place. 

McNeil was a farmer who owned and kept a bull which he knew to be dangerous. 
Moas, the beastman, had instruction to clean out the pen where the bull was kept 
from time to time. Some of the workmen, but not the plaintiff, had been warned 
not to enter the box until the bull had been secured, and the safe way to do this 
was by putting a staff with a hook at the end of it through a window of the pen and 
attaching the hook to a ring in the animal’s nose. The evidence was that if the 
bull could not be secured at the first attempt in this way, further attempts were 
useless because the bull always evaded the hook after the first attempt. Moss 
having failed to hook the bull, went in through the door to do so. He called on the 
plaintiff, who was a general agricultural labourer, to help him and it was agreed 
that it was proper for Moss to make the request and the plaintiff to comply with it. 
The plaintiff offered to try with the staff and hook to secure the bull, and entered 
the pen, when the bull charged and severely injured him. ° 

Donovan, J., at Leeds Assizes held that if the plaintiff had a right to be where he 
was when he was injured, then there was no defence, but he further held that the 
penn was acting outside the scope of his employment and dismissed the action. 

In the Court of Appeal all the Lord Justices held that there was no absolute 
liability on the defendant, and on the question of negligence Denning, L.J., thought 
the defendant had been negligent but that the damages should be halved on the 
ground of the plaintiffs contributory negligence, but Jenkins and Morris, LJJ., 
both held that the defendant was not negligent and the appeal was accordingly . 
dismissed. Both the Court of Appeal andthe House of Lordsrefused leave to appeal. 

On the question of absolute liability Denning L.J., said: ‘This is the,firat ‘case, 
so far as I know, where the Court has had to consider the liability of a farmer towards | 
the men whom he employs to look after a bull or to help in looking after ite We” 
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-were urged to say that his liability to his men was the same as to the public at large; 
and that, in as much as the farmer knew the bull was dangerous, it was his strict 
duty te keep it under control so that it should do no damage. The farmer keeps 
the bull, it was said, at his peril, even so far as his own men are concerned. I do 
not thinkethat is the law. The duty of the farmer to his men is not a strict duty. 
It is the same as the duty of any other employer. He must take reasonable care 
not to subject his men to unnecessary risk. The only difference is that when he 
has s dangerous bull he must take very great precautions. It is trite knowledge 
that the greater the danger the greater the precautions that should be taken”. 

And Jenkins, L.J., observed (at p. 600): “Speaking for myself, I do not think 
that this doctrine of absolute liability can reasonably be applied as between a farmer 
and the persons employed by him on his farm in relation to the handling by those 
persons of an animal such as a bull kept by the farmer for breeding purposes.” 

With all respect to the learned Lord Justices, it is submitted that this doctrine 
is unsound. No authority was given for it or any reasons. One can appreciate 
that if a man is employed specially to look after a dangerous animal, such as a lion 
tamer, then the general defence of volenti would apply, but it is difficult to see 
why a general farm worker should not havethe benefit of the general rule, which has 
hitherto remained unimpaired, that a man keeps a dangerous animal at his peril. 
‘To restrict this rule to the detriment of a workman one would have thought that 
legislation would be required. Jenkins, L.J., said (at p. 601): ‘Considering the 
large number of bulls which must be kept on farms up and down the country, and 
the high proportion of these which must be manifestly bad-tempered, I think it 
would be contrary to common sense to hold that the keeping by a farmer of a bad 
-tempered bull constitutes in itself negligence on his part so as to make him liable 
to. his men for any injury they may sustain in the course of their dealings with the 
animals, unless indeed the bull has proved itself to be so utterly ferocious and un- 
manageable that the farmer knows or ought to know that the only way to prevent 
it injuring the men is to get rid of it. I do not think that the present case can on 
the evidence fairly be held to be an extreme one of that kind.” 

This however would introduce a new category of animal to the law, namely very 
dangerous animals, but the law has never distinguished between dangerous and very 
dangerous animals and there appears to be no good reason why it should. On the 
contrary, to do so would cause great and obvious difficulties. 

AU the learned Lord Justices thought that an escape by the animal was an essen- 
tial element in liability, and it is plain that they meant an escape from a place. Thus, 
Denning, L.J., said (at p. 595), that “It is plain that the plaintiff cannot succeed on 
the ground of strict liability, for the simple reason that the bull never escaped at 
all. So far from the bull escaping, the man actually went into the loose box where 
it was kept and thus brought the danger on himself.” 

Jenkins, L.J., put the matter in this way (at p. 601): “This is not the case of a 
dangerous animal escaping from the place of incarceration or from the control of 
its keeper and injuring a stranger, the allowing of such an escape being according 
to modern authority the true basis of the absolute liability”, and Morris, L.J., observed 
that “in the present case the bull did not escape.” 

All the Lord Justices relied on the words of Lord Wright in Knott v. London County 
Council ((1934] 1 K. B., at p. 138): “It is not unlawful or wrongful to keep such an 
animal; the wrong is in allowing it to escape from the keeper’s control with the 
result that it does damage.” 

This is at most obiter dictum as Knott’s case was not concerned with an escaping 
animal. The only point in that case was whether the London County Council, 

, which was the employer of a school caretaker who was the owner of a dog, had 
scienter simply because their employer had scienter. Curiously enough, there was 
no evidence of an escape in Knott’s case. On the contrary, the school cleaner had 
gone to the school where the dog was, and was bitten. None of the Judges in Knott's 
case, in the Divisional Court and the Court of Appeal suggested she could not recover 
because ghe had gone to where the dog was. In any event it is submitted that 
Lord Wright’s phrase is an escape from control, which is very different from an 
escape from a place. In every case where a person is injured by a dangerous animal 
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there must have been an escape from control, subject of course to the well known 
defences. 

There are very strong grounds for believing that an escape from a place is ufnecgs— 
sary. These can be enumerated as follows: 

(a) There are two cases in the Court of Appeal where the veri tecorytred! 
although the animal did not escape. There is Gould v. McAuliffe ((1941] 2 AN E.R. 
527), where a woman in a public house missed her way in looking for the lavatory 
and walked into a room where there was a dangerous dog, which bit her; and Pearson 
v. Coleman Bros. ([1948] 2 All E.R. 274), where a child, also looking for a lavatory 
at a circus, strayed into the wild beast enclosure and was hurt. In neither case: 
was any oint made that the animal had not escaped, and the plaintiff in each case 
succeed. 

(b) There is a clear distinction between the rule in Rylands v. Fletcher and the 
dangerous animal cases. In the former we are dealing with inanimate matter 
which only endangers others when it escapes from the owner’s land (Read v. J. Lyons 
& Co., Lid. [1945] 2 Al E.R. 471). Dangerous animals, being animate can cause 
harm without escaping, to persons who have a right to be in proximity tothem. Du 
Pareq, L.J., in Read v. J. Lyons & Co. Lid. ([1945] 1 All E.R., at p. 120), stated: 
“The truth is that, when injury is caused by a ferocious animal to a person wHo has 
entered upon the land occupied by its owner, it is not strictly speaking appropriate 
' and certainly not necessary to invoke the rule in Rylands v. Fletcher ((1868) L.R. 3 
H.L. 330) at all.” 

(c) In the precedents of pleading as found in Bullen & Leake (9th edn.), at p- 
445, no reference is made to an escape. 

(d) None of the leading text-book writers refer to the necessity of escape as æ 
foundation for liability. Typical are the following passages : . 

Halsbury’s Laws (8rd edn.), Vol. 1, p. 663: 

“But where this mowledge exists, the owner keeps such an animal at his peril 
and is answerable in damages for any harm done by the animal, even nee the 
immediate cause of the injury is the intervening voluntary act of a third person.. 

Salmond on Torts (11th edn.), p. 649: 

“He who keeps a dangerous animal keeps it at his peril. Every man is bound at 
his peril to prevent such animals from going at large or from obtaining in any other 
manner an opportunity of exercising their mischievous instincts. If any harm is 
done by them, he is liable without any allegation or proof of negligence, unless there 
exists some specific ground of exemption. .” 

Winfleld’s Text-book of the Law of Tort (5th edn.), p. 536: 

“Again, there need be no escape of the animal for the purpose of the scienter rules...’” 

In the circumstances it would appear therefore, that the Court of Appeal in Rande 
v. McNeil have placed unnecessary limitations on the rule of liability for dangerous 
animals, and a rule which hitherto was simple and clear is now uncertain and 
doubtful.—ZL.J. 


GLEANINGS. 


‘ LITERATURE AND THE LAW 


Few people would associate the name of Sir Henry Rider Haggard with the law. 
His brilliant gifts of imagination as the author of King Soloman’s Mines and She 
and many other African stories have eclipsed by far his other talents. In fact, 
however—after returning from a more active youth in South Africa—he was called. 
to the Bar by Lincoln’s Inn in 1884 and practised for some years in the Probate Court, 
having been a pupil of Bargrave Deane, who later became a Judge: the Haggard, 
who edited the well-known reports, which are still cited in probate and matrimonial" 
cases, was a great uncle. With increasing success as an author, he gave up practice 
at the Bar, but later in life he became chairman of the local bench in Norfolk. He 
also sat on Royal Commissions which inquired into agriculture and Dominion affairs,, 
and it was these public services which earned him his knighthood. 

Many echoes of the law—and especially of probate law—are to be finds ig the 
various romances and novels he wrote. Perhaps the most interesting from this point 
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of view is Mr. Meeson’s Will, published in 1888 and now long forgotten. The story 
è conterng a millionaire publisher, who harshly treats an authoress whose first novel 
has ‘proved to be a best-seller, and disinherits his nephew for taking the lady’s side. 
Shortly afterwards the publisher (Mr. Meeson), visiting his Australian branch, and 
the authoress (Augusta), going out as a poor emigrant, find themselves on the same 
ship. The ship is wrecked, and Mr. Meeson and Augusta, with only a few other 
survivors, are cast away on Kerguelen Island. As Mr. Meeson grows weaker and 
feels his end approaching, he repents of his treatment of his nephew, and wishes to 
make a will reinstating him. Unfortunately there are neither paper nor writing 
materials on the island : but Augusta, anxious to see justice done, agrees to have the 
will tatooed on her back. Naturally Mr. Meeson dies and Augusta is rescued : 
and then the problem arises of admitting her to probate—a step which will certainly 
be a by the partners in the publishing business, who took the nephew’s place 
ag heirs. 

Augusta, as the “will”, is somewhat alarmed to hear that the rules require her to 
be “filed” at Somerset House: but a kindly Registrar gets over this difficulty by 
allowing her out on bail, as it were, until the trial. At the trial the plaintiff—whose 
meansare scanty—is represented by a very junior counsel who has hardly appeared 
in Court before : the defendants by a galaxy of talent, led by the Attorney-General 
in person (for in those days law officers were not restricted to Crown briefs). Augusta, 
of course, in addition to being the “will”, is an essential witness, as nobody else can 
prove due execution: and the Attorney-General’s ent is that Augusta is a. 
document, and a document cannot give evidence. “ÀA document is a thing which 
. speaks by its written characters. It cannot take to itself a tongue and speak by 

_word of mouth also ;....I may call your Lordship’s attention to the general principles 

of law governing the interpretation of written documents”. A skilful argument, but 
it‘did not succeed, and all ended happily. However, the scenes in Court and chambers 
in Mr. Meeson’s Wil, little known as they are, are one of the most amusing pictures 
of the background of the law which has ever been written. Personalities and man- 
nerisms are depicted to perfection. 

It was Haggard’s earlier life which gave the colour to most of his romances. As 
a young man he joined what would in later days have been called the Colonial Service, 
and worked in South Africa under two men of great distinction, Sir Bartle Frere 
and Sir Theophilus Shepstone. He actually read out the Proclamation in Pretoria 
in 1877 by which the Transvaal was annexed (the scene is vividly described in the 
fine historical novel Finished, which is about the Zulu war and the disaster of Isandhl- 
wana). Later he was appointed Master of the new Supreme Court of the Transvaal, 
and went on circuit on horseback with Mr. Justice Kotze. Then for a while he took 
up ostrich-farming: but after his marriage (conditions in Natal being unsettled) 
he returned to England and was called to the Bar. In the preface to his autobio- 
graphy, The Days of My Life, Haggard refers to his natural liking for the law, and 
to his regrets that, owing to the success of King Solomon’s Mines, his legal career 
came to an end : for, as he says, no solicitor would believe that an imaginative writer’ 
of fiction could also be an able lawyer. Certainly the lawyer in Haggard’s character 
ran deep. In his historical novels, statesmen and kings behave like dignified and 
cautious solicitors, and even Haroun-al-Raschid is careful to have parchment at 
hand. In The Ancient Allan there is a scene at the court of the King of the East, 
where precedents are learnedly discussed for altering the laws of the Medes and 
Persians. 

Even in the African stories, the law often intrudes. The Ivory Child, for example, 
is a charming story about an expedition to the interior of Africa to rescue an English 
Tady of title who had been abducted from a dahabeeyah on the Nile to act as the oracle 

of an African tribe. The opening chapters give a pleasant picture of the attractive 
side of the life of the nineteenth century aristocracy—and contain, incidentally, 
perhaps the finest description of a pheasant shoot which is to be found in English 
literature. When the scene shifts to Africa, Allan Quatermain has just lost all 
his mone in a fraudulent gold mine, and the account of the winding-up of the 

* company shows that Haggard’s knowledge of the law was not restricted to the 
Probate Court. . 
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One of the most interesting passages of all, however, is at the beginning of another 
delightful story of Allan Quatermain’s adventures in Africa—Heu-heu or the Monster. a 
Haggard starts by saying that the story was told to him by Allan many ybarseago 
at his house in Yorkshire, but that he unfortunately lost his notes. “Only the other 
day, however... I came upon a handbag which I recognised as one that I hað used 
in the far past when I was practising, or trying to practise at the Bar.... In the 
bag was a small collection of rubbish : papers connected with cases on which once 
I had worked as “devil” for an eminent and learned friend who afterwards became 
a Judge, a blue pencil with a broken point, and so forth.” At the bottom of the bag 
were the missing notes. 

Has any more fascinating find ever been recorded in a brief bag !—L.J. 


CLOTHES SENSE AND A CONTRACT 


In Simpkins v. Pays ([1955] 3 All E. R. 10) the plaintiff was one of three ladies, 
living together on terms which amounted almost to family relationship, who were 
in the habit of jointly—but in the name of the defendant alone—composing entries 
for newspaper competitions. One of these competitions, and the one which origi- » 
nated the casus belli, demanded of the competitors a sense of the fitness of*things 
where certain articles of attire were concerned; and the ladies’ entry chanced to 
contain one expression of judgment which agreed with the official one, thereby secur- 
ing a monetary prize of comfortable proportions. The plaintiff having satisfied the 
Court that there existed an enforceable contract between her and her co-adventurers 
that they should share any prize money won, duly obtained judgment for her one- 
third share. Mr. Justice Sellers opened his judgment (at p. 11) with these words: . 
“Happily this is an unusual type of case to come before a Court of law, and it arises 
out of what seems to be a popular occupation of the public—competing in a compe- 
tition in a Sunday newspaper”. His Lordship’s observation as to the public’s occu- 
pation is, perhaps, a piece of judicial meiosis: the habit is so wide spread as to be 
nearly universal. It is true that competitive adventures of this kind do not often 
end in Court; but chance plays a great part in these affairs, and the smiles of good 
fortune often engender bad feelings. It therefore may be worth glancing at the 
requirements which will establish whether arrangements on the lines which led to 
the dispute in Simpkins v. Pays (supra) constitute an enforceable contract. 


INTENTION TO CREATE LEGAL RELATIONSHIP 


Lord Justice Atkin puts the matter very clearly in Rose & Frank Co. v. J. R. 
Crompton & Brothers, Ltd. ([1923] 2 K.B. 261, at p. 293): “To create a contract 
there must be a common intention of the parties to enter into legal obligations, mu- 
tually communicated expressly or impliedly. Such an intention oridinarily will be 
inferred when parties enter into an agreement which in other respects conforms 
to the rules of law as to the formation of contracts. If may be negatived impliedly 
by the nature of the agreed promise or promises, as in the case of ...some agreements 
made in the course of family life between members of a family as in Balfour v. Balfour 
{[1919] 2 K.B. 571)”. In every case, then, it is a question of fact. If, on the facts, 
contract is established, the Court will enforce it; if no such contract can be estab- 
lished, the Court cannot interfere, no matter how solemn the promise made between 
the parties—even if they are closely related members of a family. Lord Justice 
Atkin may be aptly quoted again, when he said in Balfour v. Balfour supra, (at p. 
579): “Their promises are not sealed with seals and sealing wax. The considera- 
tion that really obtains for them is that natural love and affection which counts 
for so little in these cold Courts. The parties themselves are advocates, Judges, 
Courts, Sheriff's officer and reporter. In respect of these promises each house is @ 
domain into which the King’s writ does not seek to run, and to which his officers 
do not seek to be admitted.”—L.J. 


WHO TURNED THE TAP ? 


s = 
On the question of the responsibility for the turning of a Ki turned the decision e 
in A. Prosser & Son, Ltd. v. Levy. The tap was on the landing and beneath 
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it there was no drain but an open pipe leading nowhere or rather, leading 
» to the landing. The tap having been turned on, water flowed; it fowed all night 
an@flowed downwards to the plaintiff’s stock on the ground floor below doing damage. 
Now the lgnding was the landlords’ and they had control of the tap in law. Who 
turnet it on? If it had been turned on by a malicious marauder the landlords 
would not be liable, but if the tap, which was near the ground and unprotected by 
an effective waste-pipe, had been knocked on accidentally by a cleaner, the land- 
lords would have been liable for negligence in not having stopped up the tap. Who 
then turned it on? The answer was, of course, that no one knew. The cleaner 
had left by noon and the lessees of the second floor left at 5 p.m., and the tap was 
not running then. When the assessor came a few days later to assess the damage 
he found milk bottles below the tap. They also were unexplained; no one knew to 
whom they belonged, and they did not even introduce into the case the inspiration 
of strong drink. The Court concluded that the tap was turned on by some malicious 
person unknown, that that event could not reasonably have been foreseen by the 
landlords and accordingly that they were not responsible for the damage that ensued. 
The chain, or flow, of causation was broken by an unknown hand and, on the prin- 
’ ciple of novus actus interveniens, that sufficed to rebut liability—L.J. 


INJURY TO CHILD 


The decision in Creed v. John McGeogh & Sons, Ltd. ((1955] 3 All E.R. 123) em- 
phasises the distinction between the standard of care owed by occupiers of Jand to 
infant trespassers, and the higher duty owed by those who are not in occupation of 
land, which is based on the principles enunciated in Donoghue v. Stevenson ([1932] 
A.C. 562) and more recently, in Buckland v. Guilford Gas Light dı Coke Co., ({1948] 2 
All E.R. 1086). The defendants were contractors engaged in the execution of a 
contract with a local authority for the construction of roads and sewers and the 
levelling of land. While so engaged, they left on land adjoining a practically com- 
pleted road a trailer which, to their knowledge, was attractive to children. The 
trailer stood on land on which works of excavation for laying sewers were to be 
carried out, but at the material time this work had not been started nor had the 
ground been marked out. The plaintiff, a girl aged five years, saw the trailer, used 
it with other children to play “see-saw”? and was injured. Ashworth J., held that 
the plaintiff was entitled to damages since the defendants were not in occupation of 
the land on which the trailer stood and it was not open to them, having left the 
trailer which was dangerous and attractive to children on a place where children 
were known to play, to contend that the plaintiff was a trespasser on the trailer 
as distinct from a trespasser on theland. Much of the argument in the case mentioned 
above was directed to the question whether the defendants were in occupation of 
the ground on which the trailer stood, and for this purpose both parties sought to 
derive support for their contentions from the conditions incorporated in the agree- 
ment between the defendants and the local authority. The learned Judge took the 
view that the conditions were not such as to lead to any definite conclusion, but he 
intimated that in some cases the terms of an agreement coupled with evidence as 
to the contractors’ conduct with reference to the land might well establish that they 
must be regarded as occupiers. The matter thus turned on the nature and extent 
of the occupation or control in fact enjoyed or exercised by the defendants, and it 
was held that they could only be described as occupiers of such Jand as was comprised 
in the length of road actually under construction. The distinction between sections 
of the roadway where work has either been completed and those where work is in 

* progress is, of course, one of fact, but it may well be fraught with difficulty where 
the different spheres of labour are not so clear as in the present case. In the result, 
‘the position was that when the plaintiff went on to theland on which the trailer stood, 
she was not a trespasser vis-d-vis the defendants in relation to that land. The 
defendants then argued that the plaintiff was at least a trespasser in regard to the 
_trailer ifSelf. This contention, which had failed in not altogether different circum- 
stantes in Gough v. National Coal Board ({1953] 2 All E.R. 1283), was rejected; 
and Ashworth J., observed that “it lies scarcely in the mouth of a defendant who 
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is found to have negligently left a dengerous and attractive object in a place where 
children are known to play, to contend that a child who has done the very thing a 
which forms the basis of the finding of negligence should fail because he was a res- ° 
passer on the object.” —L.J. 


Ss y 


CAPITAL PUNISHMENT 


Unpur the Chairmanship of Mr. Vioror GoLanoz, an executive committee con- 
sisting of eminent writers, lawyers, politicians and others is to launch “a national 
campaign with the object of bringing capital punishment to an end at the earliest 
possible moment.” By means of books, pamphlets, public meetings, abstentions 
from attendance at places of entertainment of nights preceding executions and other 
methods, it will be sought, without resort to sensational action such as demonstra- 
tions outside prisons, to put an end to capital punishment. Contributions are 
invited, and supporters unable to contribute are asked to send their names to the 
campaign headquarters at 14 Henrietta Street, W.C.2. “TIt is believed, ” the cémmi- 
ttee state, ‘that there has recently been a significant change in public opinion on 
the question of capital punishment: that a much higher percentage of the popula- e 
tion is in favour of abolition than formerly: and that many more are beginħing to 
think seriously about the matter for the first time, and are now open to argument.” 
Even though the matter has apparently been fully debated, the campaign is welcome, 
for it reopens a matter on which law-abiding citizens must never cease to search 
their consciencies.— S.J. 


COMPETITION AND Q.C.’s 


A Housewife who won her possession case in a London county Court without an 
advocate, and with only the assistance of Every Man’s Own Lawyer and other 
books which she studied in the local library, was the subject of a “news story” in 
the daily Press on September 16. “My solicitor,” she is reported to havetold the Press 
“told methata Q.C. would cost £30. Ihave that much money, but I would rather spend. 
it on a television set.” It is quite a new idea that leading counsel are required to 
compete with television set manufacturers for the custom of litigants in the county 
Court. If this report as to the cost of briefing silk or the need for briefing him in a 
possession case in the county Court has not been damaged in transit, the outlook 
for leading counsel appears to be poor indeed, especially with the advent of indepen- 
dent television. Perhaps they ought to take to writing textbooks for the public 
libraries.— S.J. 


REASONABLE CARE FOR THE HALF BLIND 


Tue plaintiff had only one good eye as the council knew when they took him into 
their employment. Part of his work was to chop firewood and for this purpose he 
was provided with a mattock—a tool with an axe-shaped head and shaft about 
three feet long, which weighed about eight pounds and had to be wielded with two 
hands. The plaintiff made no complaint about this tool. It was not easy for him 
to get work. One day when he was chopping wood a splinter flew off and entered 
his one good eye which had later to be removed, so that he lost his sight. In an 
action brought by him the council were held liable for having failed in their duty 
of care, which they owed to the plaintiff as a one-eyed man, by providing such a 
tool as the mattock for chopping wood (Heapy v. Cheshire Country Council). 
There is no new law in the decision, which follows Paris v. Stepney Boroughs 
Council ([1951] 1 All E.R. 42); the liability arose because the council took 
no special precautions for the plaintiff on account of his disability and in law they. 
should have taken some. The plaintiff became completely blind at the age of twenty- 
four; at the time of the judgment he was in employment and was e a little 
more than before: the general damages awarded to him were £7,500. rhe case 
in one sense went hardly for the defendants, as they had shown generosity ig tak- , 
ing the plaintiff into their employment. To the reader remote from the injury 
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it may seem that a man, who has but one eye and must know that splinters fly, 
ek provide himself with sufficient protection for his one eye at that particular 
work. f.J. 


` RESPONDEAT SUPERIOR 

For over thirty years—from 1909 to 1942—it was a generally accepted view that 
hospital authorities were not liable for their staff in the course of their professional 
duties. This view, which was based on Hillyer v. St. Bartholomew's Hospital (Gov- 
ernors) ([1909] 2 K.B. 820), was critically examined by the Court of Appeal in Gold 
v. Essex County Council ([1942] 2 All E.R. 237) who held that Hillyer’s case was not a 
binding authority so far as it has been said to determine the liability of a, hospital for 
the negligent acts of nurses. The servant of the hospital in Hillyer’s case was a radio- 
grapher, but it has never been doubted that in law his position was the same as that 
of a nurse, Indeed, as Denning, L.J., pointed out in Cassidy v. Ministry of Health 
((1951] 1 All E.R., at p. 586), “there can be no doubt that the nurses remain the 
servants of the hospital authorities, even when they are under the direction of the 
surgeon in the operating theatre. The reason is because the nurses are employed 
by the hospital authorities, paid by them, and liable to be dismissed by them, and 
the consulting surgeon has not that ‘entire and absolute control’ over them which 
is necessary to make them his servants, even temporarily.” This change of approach 
was not followed by the Scots Courts who, until recently, even after the introduc- 
tion of the National Health Service, adhered to the view that a hospital is not res- 
ponsible for members of its staff while acting in a professional as distinct from an 
administrative or routine capacity. Butin Macdonald v. Glasgow Western Hospital 
‘Board of Management (1954 S.C. 453) and Hayward v. Edinburgh Royal Infirmary 
(1964 S.L.T. 226) the Court of Session swung round to the opinion that members 
of the permanent staff of a nationalised hospital were servants of the board for the 
purposes of the rule respondeat superior, and there is therefore no longer a substantial 
difference between English and Scots Courts on the general aspect of this subject.—L.J. 


LIABILITY FOR NEGLIGENCE OF NURSES 

In Fox v. Glasgow South Western Hospital (1955 S.L.T. 337) the Outer Houses of 
the Court of Session had occasion to consider the particular question whether a hos- 
pital board of management is liable for the negligent acts of members of the nursing 
staf. In this case the plaintiff, the widow of a patient who died in hospital after 
an operation, claimed damages on the ground that her husband’s death was caused 
by the negligence: of the theatre sister, or the nurses who were on duty during the 
operation, in failing to remove an abdominal swab from the deceased’s body before 
the completion of the operation. The board of management pleaded that the action, 
so far as laid against them, was irrelevant since the nurses were under the control 
of the surgeon in charge of the theatre, and contended that in view of the unsettled 
state of the law proof before answer should be allowed rather than jury trial. The 
contention of the board was, in substance, a re-assertion of part of the judgment of 
Farwell, L.J., in Hillyer’s case (supra); but Lord Stranchan pointed out that that 
case was now so much discredited both in England and in Scotland that “it does 
not appear to be a satisfactory authority for anything”. The passage from the judg- 
ment of Farwell, L.J., in Hillyer’s case, on which the board relied, was adversely 
criticised by Lord Greene, M.R., and MacKinon, L.J., in Gold v. Kssex County Council, 
but these observations were obiter. Direct support for the view that the nurses 
remain the servants of the hospital authorities, even when they are under the direc- 
tion of the surgeon in the operating theatre, is to be found in Cassidy v. Ministry 
of Health (supra), but this case does not appear to have been cited to Lord Strachan, 
His Lordship came, however, to the same conclusion. Negligence by a nurse dur- 
ing an operation, he held, is a negligent performance by a servant of an obligation 
which the board of management have undertaken. Applying the principles stated 
by Lord Greene, M.R., and Mackinnon, L.J.,in Gold’s oase, the learned Judge decided 
that the defence based on control by the surgeon was irrelevant and there was, 
therefore, no reason why the maxim respondeat superior should not apply.—L.J. 
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REVIEWS. i 
The Constitution and Fundamental Rights. By Dr. D. R. ALLADI ASW. 
AIYAR, D.LITT. Mapras: The Srinivasa Sastri Institute of Politics, Mylapore. 
1955. Demi 8 vo. Pages 80. Price Rs. 5. 


Tux late Dr. Alladi Krishnaswami Aiyar’s unrivalled knowledge Ta case law and! 
legal principles was well known throughout the legal world in India. He was a 
member of the Constituent Assembly which was charged with the task of framing a 
Constitution for India. He was invited to deliver a series of lectures on the Constitu- 
tion and Fundamental Rights on behalf of the “Srinivasa Sastri Memorial.” He 
intended to deliver six lectures on the subject, but unfortunately he died after deli- 
vering two lectures which form the subject of this publication. He has fully displayed - 
his faculties of critical analysis in these lectures. The Indian Constitution was. 
not created in the wake of a revolution but was built on existing foundations and. 
with due regard to existing circumstances. The Indian Consitution goes further 
than any other in the direction of securing effective and speedy remedies for the, 
enforcement of the guaranteed rights. The Constitution contains within itself the 
necessary elements of growth, flexibility and expansion. The learned doctor has. 
traced the origin and development of the British Parliamentary System. Aceording: 
to him the Courts are the balance-wheels of the Constitution and the Supreme Court 
of India has wider powers than the Supreme Court of America. The discussion: 
regarding inter-State trade and the freedom of trade is thought-provoking. Several- 
decisions of Indian and Foreign tribunals have been carefully reviewed. There is. 
a very illuminating historical disquisition on the interpretation of the expression | 
“due process of law,” as meaning reasonable law or reasonable procedure. The 
Sholapur case and the West Bengal Special Court’s case have come under elaborate’ 
criticism. The legislative enactments that have been passed with reference to 
religious endowments have been vigorously defended. It is claimed that citizenship 
under the Indian Constitution is more broad-based than in America. These lectures. 
bristle with deep erudition and broad vision and will command a unique position: 
in the literature of constitutional interpretation. 


{ 
1 









Hvidence Act. By V. B. RAJU, M.A., 1.0.8., District and Sessions Judge, Sholapur. 
Vol. II. 1955. Roy 8vo. Pages 636-1312. 


Wa welcome the second volume of this voluminous commentary on the Indian. 
Evidence Act. The comments are lucid, critical and explanatory. They are 
arranged under different headings in a logical sequence. Extracts from judgments. 
elucidating intricate points are fully given. The annotations are very full and 
exhaustive. The first volume contains annotations on sections 1 to 91, this volume: 
deals with sections 92 to 167. Volume three will embody various Appendices and 
Indexes. All the three volumes will form an exhaustive monumental commentary 
on the Indian Evidence Act. 








A Text Book of Medical Jurisprudence and Toxicology. By Dr. J. P. Mopy. 
Twelfth edition by Dr. N. J. MODY, M.B., M.B.0.P. (LOND.). Bompay: N. M. 
Tripathi Ltd., Princess Street, 1955. Royal 8 vo. Pages 804. Price Rs. 24. 


Ws welcome a new edition of this standard work on forensic medicine. The 
late learned author had devoted his life-time to the advancement and dissemination 
of this fascinating subject. He had carefully and thoroughly revised the text of 
this edition which has been scrupulously brought up-to date by his learned son, 
who has given greater emphasis to details of the treatment of various poisons. The 
section on alcohol is also very carefully revised by him. The work contains every? 
thing that medical practitioners, members of thé legal profession and students. 
want to know from toxicological standpoints. The essentials of different offences. 
affecting human body have been clearly set out, and the application of the principles. 
and knowledge of medicine in finding them out is carefully described. The addition. 
of good deal of fresh matter increases the utility of this edition, which wH rank as 
one of the best works on the subjeot in India. ° 
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SUPREME COURT. 


Present : The Hon'ble Mr. Mehr Chand Mahajan, Chief Justice, Mr. Justice Bose and Mr. Justice 
Ghulam Hasan. 


SHANKAR SITARAM SONTAKKEp. BALKRISHNA SITARAM SONTAKKE.* 


Civil Procedure Code(Aet V of 1908), Sec. 11, O. II, r. 2—Res judicata—Splitiing up of cause of action 
—Suy for partition of joint family property—Accounts taken by consent up to particular dale 
—Profit made by some partners subsequent to date for account by carrying on a joint family 
business with help of joint family property—Whether second suit barred—Compromise decree-— 
Consent decree—Validity, 

In a joint Hindu family consisting of six brothers, the five brothers filed a suit against the 
sixth brother in 1945 asking for severance of the joint family and partition of its property, 
portions of which were employed in several businesses belonging to the family. The suit 
ended in a compromise decree ordering partition and the taking of accounts of the businesses 
from 1942 up to March 81, 1946. In 1949 the sixth brother (plaintiff) filed another suit for 
partition of the profits made by two of his brothers (defendants Nos. 1 and 2) by carrying 
on one of the businesses of the family (viz. motor bus service business) by using buses of the 
family subsequent to March 81, 1946. A question having arisen whether the second suit 
was barred by res judicata and under O. II, r. 2, of the Civil Procedure Code, 1908 :— 

Heid, (1) that upon a fair reading of the compromise decree the parties had agreed to con- 
tinue the taking of all accounts up to March 81, 1946, and had closed the door to re-opening 
them beyond that date; 

(2) that the true effect of the compromise was that the plaintiff abandoned the right to 
account after the crucial date and the status of the parties thereafter changed into one of 
tenants-in-common ; 

(8) that the compromise closed once for all the controversy about taking any account of 
the joint family businesses including the motor business after March 31, 1946, and the plaintiff 
was bound by the terms of the compromise and the consent decree following upon it ; 

(4) that as the compromise was not vitiated by fraud, misrepresentation, misunder- 
standing or mistake, the decree passed thereon had the binding force of res judicata ; 

(5) that the plaintiff’s claim was also barred by the provisions of O. II, r. 2, of the Civil 
Procedure Code, inasmuch as the plaintiff by confining his claim to account up to March 
$1, 1946, only, impliedly if not explicitly, relinquished his claim to account for the sub- 
sequent period and his subsequent suit to enforce a part of the olaim was founded on the same 
cause of action which he deliberately relinquished. 

‘Where a compromise is arrived at after full consideration by the partics and is not vitiated 
by fraud, misrepresentation, mistake or misunderstanding, it follows that a matter once 
concluded between parties who were dealing with each other at arms length cannot be re- 
opened afterwards. 

A consent decree has the same effect as a decree passed in inoitum. 

Surr for partition. 

A joint Hindu family consisted of six brothers: Balkrishna (plaintiff), Shankar, 
Vaman (defendants Nos. 1 and 2), Vasant, Shantaram and Madhukar (defendants 
Nos. 8 to 5). The family owned movable and immovable property. It 
also owned several-businesses, such as liquor shops (managed by plaintiff), 

motor bus service (managed by defendants Nos. 1 and 2), and ration 
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shop, grocery shop and a money-lending business (managed by the remaining 
defendants). The six brothers lived and messed together; and aid on business 
as a joint concern up to the year 1942. Afterwards disputes arose among thes 
brothers and each brother instead of putting the profits of his business into acom- 
mon till kept them to himself, . i 

On June 20, 1945, the five brothers filed a suit against Balkrishna (plaintiff) 
for partition of the joint family properties and taking account of the different 
businesses carried on by the brothers, The suit ended in a compromise decree, which, 
among other things, ordered partition of the family properties among the 
brothers and the taking of account of the several businesses of the family up to 
March 81, 1946, 

It appeared that defendants Nos. 1 and 2 carried on business of running motor 
bus service subsequent to March 81, 1946, with the use of buses belonging to the 
joint family. 

On February 28, 1949, Balkrishna (plaintiff) filed another suit for taking account 
of the motor-bus business subsequent to March 81, 1946, and for partition of the 
profits among the six brothers. 

The trial Court decreed the suit by holding that the second suit was not barred 
by res judicata, for the following reasons :—~ ` y 


“Now the plaintiff’s case is that inasmuch as no provision is made in the compromise - 


petition as regards the running of the bus service and inasmuch as the family motor business has 
been continued by defendants Nos. 1 and 2 even after the compromise, the business must be deem- 
ed to be still a joint family business and the plaintiff and all the defendants are entitled to a share 
in the profits of the business and are also entitled to participate in the management of the business. 
This position is not admitted by defendants Nos. 1 and 2. They. contend that from March 14, 
1945, there was disruption of the joint family; that from that date the motor business has been 
carried on by defendants Nos, 1 and 2 as their separate business and that the brothers cannot 
claim a share in business. It is also contended by defendants Nos. 1 and 2 that inasmuch as 
no relief in this respect was granted by the compromise decree, the plaintiff’s suit is barred as 
res judicata, 

As I have stated above, there is no provision in compromise about the conduct of the running 
business. Can it be said, therefore, that, because the compromise omitted to make provision for 
the future conduct of the motor business, the parties intended that the motor business should 
belong exclusively to defendants Nos. 1 and 2 who were then running the service. In my opinion, 
the question should be answered in the negative. Mr. Walavalkar appearing for defendants 
Nos. 1 and 2 has argued that inasmuch as no provision is made in. the compromise for the future 
management ôf the motor business, though the parties would have made such a provision, the 
parties may be deemed to have decided that the motor business should belong exclusively to 
defendants Nos. 1 and 2. In support of his argument Mr. Walavalkar has drawn my attention 
to Explanation 5 to s. 11 of the Civil Procedure Code, which says that a relief asked for in the 
former suit which is not granted by the decree in that suit, shall be deemed to have been refused, 
The argument cannot be accepted. In the first place, it cannot be said that relief as regards the 
winding up of the running business was asked for in the former suit. Secondly, Explanation & 
to s. 11 of the Civil Procedure Code cannot be made strictly applicable to a compromise decree. 
The former suit was g suit for partition. In the compromise made in that suit provision could 
have been made for the winding up of the running business and ‘for distribution of the assets of the 
business, but merely because the parties omitted to make such a-provision in the compromise, it 
cannot be said that the matter was heard and finally decided. Explanation 5 to s. 11 of the Civil 
Procedure Code has no application to such a case. A compromise decree cannot operate as an 
estoppel as regards matters whicb were not actually decided or which were left out of consideration 
by the compromise, though it was competent to the parties to.the former suit to decide those 
matters. Inthe compromise arrived at in the former suit, it was open to the parties to make some 
provision for the winding up of the running”business. But that was not done. The omission to 
make such a provision in the compromise cannot raise an estoppel. The rights of the parties, to 
the former suit remain unaffected by the omission of the parties to decide certain matters which 
they could have decided in the former suit but which they did not decide. In other words, there 
is no estoppel in such a case.”’ 

On appeal, the High Court (Bavdekar and Dixit JJ .) arrived at a similar result 
by its judgment dated March 25, 1952.. The material portion of tle judgment 
ran as follows :— f ° e 


a 
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Bavpexar J. It would be convenient to take up first O. I, r. 2. Now, that rule 
has obviously got reference to a suit in respect of one cause of action, It has no 
application, where the suit is in respect of different causes of action. It is quite - 
true tlfat if is always open to a plaintiff to combine more than one cause of action, 
which he might have got against a defendant in one suit. But he cannot be com- 
pelled to do so. It is contended on behalf of respondent No. 1 that in this case, 
so far as the first suit is concerned, the appellants in the present suit were two of the 
plaintiffs, and the suit, which they filed even though the word partnership was used, 
was, as they themselves concede now, a suit for partition and separate possession 
of all the joint family property, which would include, of course, the joint family 
business*s. There could be no question in sucha case of the plaint in the present suit 
being barred underO. II, r.2. In the firstinstance, the plaintiff in the present suit was 
not the plaintiff in the former suit. It is contended on behalf of the appellants that 
where there is a suit for partition and separate p ss°ssion of joint family pro- 
perty, each defendant is also a plaintiff in one sense, and it is contended, therefore, 
that so far as the present suit is concerned, it would not avail respondent No. 1 
anything to point to the fact that he was not a plaintiff in the former suit, but was a 
defendant. But respondent No. 1 argues that even if it is to be regarded that 
réspondent No. 1 was, to some extent, plaintiff in the former suit, there could not 
be a bar of res judicata, if he was in a position to show that the relief, which he is 
praying for in this case, is in respect of a different cause of action. Now, so far as 
the suit for partition and separate possession of the property is concerned, the 
cause of action obviously was when any coparcener entertained an intention to 
become separate and unequivocally expressed that intention; but any action by 
him of such kind will merely put an end to the status of the joint family as a 
joint family. The coparcenery will come to an end, and those who were expressly 
coparceners will become owners of the property in certain specified shares after 
the separation of the status. The cause of action in respect of any profits, which 
may arise from the property, whether the profits are of the nature of income of 
land, or the profits are of the nature of profits arising from a business, would be an 
entirely different cause of action, and, in our view, that is the correct position. 
It is quite true that it is always permissible for any plaintiff to combine more than 
one cause of action in one suit, and where a plaintiff comes to a Court and asks 
for a decree for partition and separate possession of his share in the jomt family 
property, and also asks for future as well as past mesne profits, he does combine 
in one suit more than one cause of action. But even if more than one cause of 
action were combined in the other suit, if in the earlier suit there has been speci- 
fically no adjudication upon the point, which arises in the subsequent suit, there 
will not be any bar of res judicata. Assuming that more than one cause of action 
were combined by the parties in the former suit, it is, in the first instance, admitted 
that there has been no specific order passed in the earlier suit with regard to what 
was to happen to the profits of any of the business, which may accrue after April 1, 
1946. Itis contended on behalf of the appellants that even though the compromise 
decree does not specifically state what was to happen to the profits of the motor 
transport business after April 1, 1946, it can be gathered from the compromise that 
it was a term of the agreement between the parties that respondent No. 1 will not be 
entitled to any profits of the motor transport business after April 1, 1946. It is 
pointed out, in the first instance, that the suit being a suit in which all the parties 
contemplated that all the rights of the parties would be worked out, the fact that 
there was no specific mention in the compromise with regard to the profits of the 
motor transport business, which has gone on to the knowledge of the parties after- 
wards, is against the contention of respondent No. 1 that he was entitled to the 
profits of the motor transport business after April 1, 1946. It is pointed out, in the 
second instance, that the motor transport business is carried on in a garage, which is 
situated in Belapur, from where the parties come. The compromise decree con- 
templates that this garage should be valued, and that respondent No. 1 should be 
given only one-sixth of the value of the garage to the credit of his account. The 
garage is ultimately to go to the appellants and the other brothers. It is said that 
froth this afi inference will follow that it was decided in the earliersuit that respondent 
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No. 1 would not be entitled to any share in the profits of the motor transport 
business, even if it was carried on by the appellants after April 1, 1946. Now, 
there is some force in the contention of the appellants. We also notice that when 
in the suit filed by the appellants and respondents, other than respondent Nô. 1, an 
application was made by respondent No. 1 about accounts being takery of the motor 
transport business after April 1, 1946, respondent No. 1 said that he was under a 
misapprehension that, either the motor transport business would be closed, or in 
the alternative, it would be carried on by a Receiver or a Commissioner appointed 
by the Court, under the orders of the Court. It is obvious therefrom that really 
speaking the idea of the profits of several businesses after April 1, 1946, was present 
to the minds of the parties; but the parties did not care to ask that accounts of 
the other businesses will be taken up after April 1, 1946. One of the businesses 
was a liquor business, which admittedly was to come to an end on March 81, 
1946; but there was also another business; that was a kirana shop, which 
was not a very big business. But all the same it was there, and there 
is force, therefore, in the contention which has been advanced on behalf of the 
appellants that it was hot as if there bas been an oversight on the part of the parties, 
but the parties knew that the businesses might go on afterwards; but if they were 
carried on, they did not particularly care for providing by the compromjse decrée 
for accounts of those businesses being taken after April 1, 1946. But even though 
that is so, we think that before we can say that there was a bar by express adjudi- 
eation,—and we have no doubt that even a consent decree may be barred by res 
judicata, because of an express adjudication in an earlier suit,—there must be a 
clear provision in the decree in the earlier suit, which would show to us that res- 
pondent No. 1 conceded, or that the other respondents conceded, that they would 
not be entitled to any accounts of any of the businesses thereafter. 

If that is the case, that is, that the consent decree does not expressly negative any 
rigbt of the respondents for accounts of the motor transport business, then, in that 
case, the question which arises is as to whether, upon the footing that more than 
one cause of action has been combined in the earlier suit, there is any provision by 
which it can be said that the present suit of respondent No. 1 is barred by res 
judicata. The appellants rely in this connection on Explanation V to s. 11. The 
contention is that immediately all the parties put into the earlier suit their claims 
against each other for partition and separate possession of their shares and accounts 
of the profits of the joint family assets, including the businesses, up to the time when 
there was a division by metes and bounds, any relief which has not been given in 
the earlier suit cannot be taken in the present suit. It is true that there has not been 
any decree in the earlier suit as yet; but it is contended that in that case if at all 
respondents’ remedy is by making a further application in the earlier suit. So far 
as the present suit is concerned, no importance can be attached to the question as 
to whether in the earlier suit a fina] decree has, or has not yet been passed. But 
in our view, this matter is concluded by a full bench decision of this Court, Ganga- 
dhar v. Shripad’, in which it has been pointed out that even upon the footing that in 
the earlier suit there his not been any relief given to the plaintiff, who, according 
to the contentions of the applicants, would include the defendants also, still a 
second suit will not be barred, because all along the view which has appealed to 
the Courts in India with regard to Explanation V is that that Explanation does not 
apply to a case in which a party in an earlier suit has applied for reliefs upon dif- 
ferent causes of action, and has not been given any relief which arose in respect of a 
cause of action arising after the suit. In a case for partition and separate posses- 
sion, therefore, of his share by either a member of an erstwhile joint Hindu family, 
or by a co-sharer, even if mesne profits arising after the date of the suit are not 
given in the earlier suit, the second suit will not be barred by Explanation V.° 

Even upon the footing, therefore, that in the earlier suit no relief has been given 
to any one of the parties with regard to the accounts, a second suit would not be 
barred. We do not think that the case of the appellants can be placed upon a 
higher footing, merely because as yet no final decree has been passed jn that suit. 


1 (1987) 40 Bom. L. R. 824, F.B. ° : 
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But the argument which is most conclusive upon this point is that really speaking 
the suit, which has been filed by respondent No. 1, is entirely in respect of a different 
aguseof action, It is true that in that suit also the plaint was not happily worded. 
Respofident No. 1 contended that the business was the business of all the parties 
even after Apgil 1, 1946. It is difficult to understand upon what basis such a claim 
could be made. If at all it was the business of all the parties, it must be on the foot- 
ing that it was a partnership business. The business at one time was a joint family 
business of the parties ; but immediately there is a severance of astatus, the business 
can no longer be a joint family business. The moment after the separation the busi- 
ness is an asset of the joint family, and in that asset each one of the erstwhile co- 
parceners have got a share. They are co-sharers in respect of that asset. But thcir 
only rights springing from this act would be to have accounts taken of the rights and 
liabilities of the various co-sharers, as it stood at the date of the severance of the 
status. If that business is subsequently carried on by one or the other members, it 
cannot be said that willy-nilly the other sharers will also get an interest in the future 
conduct,of the business. It may well happen that in certain cases all the erstwhile 
co-parceners would be quite willing to carry on a business, until a final division of the 
assets takes place ; but in such a case it 1s obvious that there would be a partner- 
ship arising from contract. Such a partnership need not require a document ; it 
may be inferred from the conduct of the parties. But before it can be said that 
what was a joint family business became subsequently the business of all the erst- 
while co-parceners, in the sense that in the subsequent profits and losses of the busi- 
ness each one will be entitled to a share, an assent of that particular person to so 
doing would obviously be necessary. But the plaintiff in the present case, that is, 
respondent No. 1, rested his case also upon another cause of action, and that was 
under s. 90 of the Indian Trusts Act. The case which he made out in the plaint 
was that after the separation the defendants remained in possession of the motor 
garage, the motor buses and the other accessories of the motor transport business, 

ey were co-owners of that property, and they have, taking advantage of their 
position as co-owners, made use of that property. Consequently, if they made any 
profits, the plaintiff was entitled to it under the terms of s. 90 of the Indian Trusts 
Act. Now, it is quite true that the words “‘section 90” have not been used in the 
plaint. It is also true that each one of the ingredients of the section has not been 
specifically put into the plaint. But an argument was addressed to the learned 
trial Judge at the time of the’ arguments on s. 90. The plaint itself mentioned 
that the appellants remained in possession of the motor garage, the motor buses 
and the other accessories of the businesses, which were owned in common by the 
erstwhile co-parceners, It also said that the appellants had made use thereof, 
and in our view, therefore, a case under s. 90 of the Indian Trusts Act was 
sufficiently made out at the trial. It has been well established now that even 
though a plaint in some respects is defective, if subsequently the parties go to trial 
upon a case, which is well understood by all the parties, then, in that case, it is not a 
sufficient argument for a party, who loses, to say that the plaint did not specifically 
set out the case which was ultimately made out at the trial. In our view, looking 
at the statement in the plaint and the examination of the parties about the ap- 
pellants’ having made use of the joint family property, the case under s 90 
of the Indian Trusts Act was brought to the notice of the appellants, and they 
cannot any longer mike a grievance of whatever defects there might be in the 
plaint in this connection. 

In that case, the cause of action for the present suit obviously arose, when, after 
April 1, 1946, the appellants continued to use the property belonging to the family 
forethe purposes of the motor transport business. That is obviously an entirely 
independent cause of action. It is true that the appellants were carrying on up to 
April 80, 1946, the motor transport business.; but that does not alter the fact that 
the cause of action which respondent No. 1 and the other respondents had for claim- 
ing a share in the profits, which might have been made by the defendants, arose 
after April 1,°1946, and was an entirely different cause of action from the causes 
offaction, which were combined in the earlier suit. There was, therefore, no bar of 
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res judicata either under O. II, r. 2, or, in the alternative, under s. 11 of the Code 
of Civil Procedure. 

. Coming now to the merits, it is obvious that, in the first instance, the case which 
was made out in the plaint with regard to the respondents being owners ofthe motor 
business cannot stand. I have already mentioned that the position gf a business 
after the separation of the status is that it is an asset of the joint family, and the only 
rights which any member of the family has got thereafter in respect of the business 
is to have it wound up, to have accounts taken of the assets and liabilities of the 
business and to have the rights of the parties worked out. No member can carry 
on the erstwhile joint family business and compel another member to be a sharer 
in it to his detriment without his consent. It may well be that the coparceners 
may, after the separation, agree to carry on the business for the purpose of making 
profit, and may put in one or more of the erstwhile coparceners in charge of the 
business ; but in such a case there would be a partnership under the Indian Con- 
tract Act. But, in the first instance, there was no case made out of a partnership 
under the Indian Contract Act at the trial. In the second instance, there is no 
evidence whatsover of the assent of all the parties to the carrying on of the businesses 
by one or more of the people on behalf of all, and that is why the learned advocate, 
who appears on behalf of respondent No. 1, has conceded that he would not be 
entitled to press the case for a share in the profits of the motor. transport business 
upon the footing that it was the business owned by all. 


` Defendants Nos. 1 and 2 appealed to the Supreme Court, 


. K. S. Krishnaswamy Iyengar, with J. B. Dadachanji and Ganpat Rai, for the 
appellants. 
S. B. Jathar, R. B. Kotwal and Naunit Lal, for respondent No. 1. 


Gautam Hasan J. This appeal is brought by leave of the High Court of 
Bombay against the judgment and decree of a division bench of that Court 
Bavdekar and Dixit JJ.) dated March 25, 1952, modifying the judgment and 
ecree of the Civil Judge, Senior Division, of Thana, dated June 80, 1951. 

The appeal arises out of a partition between 6 brothers of a joint Hindu family. 
The joint family carried on joint family business of a grocery shop, liquor shops, 
a ration shop, a motor-bus service and also money-lending under the name of 
“Sontakke Brothers”. The family also possessed infimovable and movable pro- 
perty. Balkrishna Sitaram Sontakke is the eldest of the brothers and is the 
plaintiff-respondent in the present appeal. He will be referred to hereafter as the 
plaintiff. 

It is common ground that up to 1944 the brothers were living and messing tọ- 
gether and the income from the family business used to be kept with the plaintiff. 
From April 14, 1945, the situation changed and the parties began to appropriate 
the proceeds of the various businesses carried on by them separately to themselves. 
The plaintiff was running the liquor shops, defendants Nos. 1 and 2, who are the 
appellants, were carrying on the motor-bus service business while defendant No. 4 
was running the grocery shop. The parties tried to have partition effected between 
them through arbitrators but the attempt failed. On June 29, 1945, all the five 
brothers filed a suit for partition against the plaintiff of all joint family properties 
including the accounts of all the businesses. The suit was numbered 39 of 1945. 
It was compromised on March 7, 1946. By this compromise it was declared that 
prior to 1942 all the accounts of the various businesses had been correctly maintain- 
ed and shown, that the parties had agreed to have arbitrators appointed through 
Court for examining the accounts from 1942 up to March 81, 1946, and for deter- 
mining the amount due up to that date. Each of the brothers was to get one-sixth 
share in the cash balance as found on March 81, 1946, upon examination of ac- 
counts by the arbitrators. All the moveable property of the joint family including 
‘the stock-in-trade of all the family businesses was to be divided equally among all the 
brothers. The compromise further declared that the plaintiff was to have one- 
sixth share in the motor garage and that defendants Nos. 1 and 2 were to pay the 
price of one-sixth share to him. These are the material provisions of thè compfo- 
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mise. One of the brothers was a minor and the Court finding the compromise to be 
for the benefit of the minor accepted it and A arises a preliminary decree in terms of 
{he gompromise on July 25, 1947, If nothing else had happened to disturb the 
natusal course of events, the proceedings would have ended in a final decree for 


_partition. The plaintiff, however, commenced a fresh suit on February 28, 1949, 


confining his relief to his share of the profits and assets of the motor business carried 
on by defendants Nos. 1 and 2 after March 81, 1946. His case was that the 
compromise was made in a hurry, that the parties omitted to provide in the com- 
promise about the future conduct of the motor business from April 1, 1946, that 
the motor business was still a joint family business and that he had a right to ask 
for accounts of that business subsequent to March 81, 1946. 

In defence it was pleaded that the compromise was made after due deliberation, 
that accounts of the motor business and the grocery shop should actually have 
been taken up to April 14, 1945, the date of disruption of the joint family status, 
but the parties agreed by way of compromise that account of all family businesses 
should be taken up to March 81, 1946. It was also pleaded that the claim was 
barred by res judicata. Upon the issues framed in the case the Civil Judge found 
that the suit was not barred by reason of the decision in the previous suit No. 89 
of 1945, that the decision in that suit was not obtained by fraud and misrepresenta- 
tion and that the compromise in the previous suit was not due to a mistake or 
misunderstanding. Despite these findings the Civil Judge held that although the 
motor business carried on after the partition had ceased to be a joint family busi- 
ness, yet as it was carried on by some members of a family, their position was ana- 
logous to that of a partner carrying on partnership after dissolution, and applying 
the principle underlying s. 87 of the Indian Partnership Act he held that the two 
brothers carrying on the motor business were liable to account. Accordingly he 
passed a preliminary decree directing the accounts of the motor business to be 
taken from March 81, 1946, up to the date on which a final decree for payment of 
the amount found to be due would be made. A Commissioner was appointed to 
take the accounts to ascertain the profits earned by the use of the capital belonging 
to the shares of brothers other than those who carried on the motor business. In 
appeal Bavdekar J., with whom Dixit J. agreed, modified the decree of the trial 
Court by directing that the accounts were to be taken up to the date when the 
business discontinued and not up to the date of the final decree. 

The learned Judges held that the cause of action for the present suit was dif- 
ferent from the cause of action in the previous suit and that thesuit was not barred 
by res judicata or by O. II, r. 2, of the Code of Civil Procedure. After delivering 
themselves of some conflicting observations to which reference will in detail be 
made hereafter they held that the consent decree did not expressly negative the 
right for accounts of the motor transport business. Finally the learned Judges 
recorded the conclusion that regardless of the pleadings in the case defendants 
Nos. 1 and 2 had made use of the joint family property and that they stood in the 
position of co-owners and as contemplated in s. 90 of the Indian Trusts Act were 
liable to render accounts for the profits which were attributable to the employment 
of the assets owned by the parties jointly. 

Learned counsel for the appellants has contested the view of the High Court 
upon all the points decided against them. He has contended that the cause of 
action in a sutt for partition is the desire and intention of the family to separate, 
that the cause of action in the two suits is identically the same and not separate 
and distinct and that the suit was, therefore, barred both by the principle of res 
judicata and by O. II, r. 2, of the Civil Procedure Code. Learned counsel also 
rary te the view of the High Court about the applicability of s. 90 of the Indian 

ts Act. 

It seems to us that upon a fair reading of the compromise arrived at between the 
parties in the circumstances then existing, the only legitimate conclusion possible 
is that the parties had agreed to confine the taking of all accounts up to March 81, 
1946, and had closed the door to reopening them beyond that date. If the com- 
promise wał arrived at after full consideration by the parties and was not vitiated 
By frautl, misrepresentation, mistake or misunderstanding as held by the trial 
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Court—a finding which was not interfered with by the High Court—, it follows that 
a matter once concluded between the parties who were dealing with each other at 
arms length cannot now be reopened. What led the parties to confine the period, 
of account to March 81, 1946, and stop further accounting which would have nor- 
mally extended to the passing of the final decree will appear from the following , 
circumstances. The plaintiff knew that the licence for the liquor shops carried on 
by him was expiring on April 1, 1946, and he was anxious to run the liquor business 
exclusively and not jointly or in partnership with his brothers after the expiry of 
the licence. He gave a notice to his brothers through pleader on December 12, 
1945, stating inter alia the following :— 

“The period of (licence for) the liquor shops at the said places expires by end of March 1946, 
Hence after the expiry of the said period, my client having no desire to conduct liquor shop busi- 
ness jointly or in partnership wich any of you again, he intends to run and will run as from the 
date 1-4-1946 one or more liquor shops as he pleases belonging to him alone independently. 
The moneys that will be required for (purchase in) auction of the shops will be paid by my client 
by borrowing the same from third parties on his own responsibility and my client will pot allow 
the said moneys to have the least connection with the business properties and cash whith are at 
present in dispute in court and with the profits and income from the said business or properties. 
My client expressly informs you by this notice of the fact viz. that the liquor shops thus purchas-e 
ec by him will solely belong to him and will be run by him independently of any of yév. None 
of you will have any legal right to meddle with or interfere in the liquor shops which will be thus 
purchased Ly my client in the Government auction for the new year beginning from J-4-1946 
and if any of you make an attempt with malicious intention to cause even the slightest interference 
in the said business of my client, then my client will hold you fully responsible for any harm suf- 
ferred by him and for other damages and expenses incurred by him and will take a severe 
legal action against you therefor”. 

This notice furnishes a true guide as to the intention of the plaintiff which 
was none other than that he should run the liquor shops exclusively for himself 
and appropriate the profits thereof without making himself accountable to his 
brothers. Although the plaintiff says that he intended to pay for the auction of 
liquor shops by borrowing, he was really in a position of vantage for he admit- 
telly had Rs. 18,000 cash in hand as against the Rs. 8,000 his brothers had. The 
notice explains the significance of the provision in the compromise that accounts 
ate to be taken only up to March 81, 1946. Since the plaintiff did not want his 
brothers to interfere with his exclusive running of the liquor business after March 
81, 1946, he perforce had to agree that he should sever his connection with other 
businesses run by his brothers. This arrangement was apparently acceptable to all 
the brothers as being fair and reasonable and as not giving undue advantage to 
any party over the other. This being our construction of the compromise, it 
follows that the plaintiff’s conduct in going back upon that arrangement by filing 
a fresh suit in regard to the motor business only is anything but honest. The 
plaint filed in the previous suit leaves no manner of doubt that the plaintiffs 
in that suit sought a complete division of all the family property both moveaple 
and immoveable and a final determination of all the accounts in respect of the 
family businesses. It is also significant that after the compromise the plaintiff 
(Balkrishna) filed an application before the Civil Judge in which he alleged that when 
he agreed in the compromise that the accounts of the various businesses should be 
up to March 81, 1946, he was under a misapprehension regarding his legal right in- 
asmuch as he thought that when the accounts were to be taken up to a certain date, 
the joint family property after that date would not be allowed to be utilized by 
some members only of the family for making profits for themselves to the ex- 
clusion of the plaintiff. He goes on to say that he laboured under the impression 
that the joint family business would be either altogether stopped after March be 
1946. or would be run either by the arbitrators or the Commissioner and the profits 
accruing therefrom would be deposited in Court for distribution among the parties 
according to their shares. This application was made on November 22, 1947. 
His pleader, however, stated on April 6, 1948: “The application is abandoned by 
the applicant as he wishes to pursue his remedy by way of an indepentlent suit for , 
the grievance in the application”, and the Court passed the order: ‘The application 
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is disposed of as it is not pressed”. The learned Judges of the High Court in refer- 
ring to this application observe thus: 

e “Tt is obyious therefrom that really speaking the idea of the profits of several businesses after 
April 1, 1946, was present to the minds of the parties; but the parties did not care to ask that 
accounts of the Ather businesses will be taken up after April 1, 1946. One of the businesses was 
a liquor business, which admittedly was to come to an end on March 81, 1946; but there was 
` also another business ; that was a kirara shop, which was not a very big business. But all the 
same it was there, and there is force, therefore, in the contention which has been advanced on 
behalf of the appellants that it was not as if there has been an oversight on the part of the parties, 
but the parties knew that the businesses might go on afterwards ; but if they were carried un, they 
did not particularly care for providing by the compromise decree for accounts of those businesses 
being taben 9fter Avril 1, 1946”. 

Having said all this they record the conclusion that the compromise did not ex- 
pressly negative the right of the plaintiff to an account of motor business. We are 
unable to accept this conclusion. The observations quoted above negative the 
plaintiff's case about mistake or misunderstandirig in regard to the true effect of 
the compromise and show that the plaintiff abandoned the right to account after 
the crucial date and the status of the parties thereafter changed into one of tenants- 
if-commoy. If the plaintiff really intended that accounts of the motor business 
or indeed of all other businesses were to be taken up to the date of the final decree, 
there was no point in mentioning March 31, 1946. The normal course, after the 
preliminary decree was passed by the Court, was to divide all the property by 
metes and bounds and to award monies as found on examination of the accounts 
right up to the date of the final decree. But for the compromise which 
limited the period of the account the plaintiff would have obtained the relief he is 
now seeking in the partition suit as accounts would have been taken of all the 
businesses up to the date of the final decree. The plaintiff has himself to thank 
for preventing the natural course of events and for forbidding the accounts to be 
taken after March 31, 1946. The plaintiff on the other hand has no real grievance 
in the matter, for although defendants Nos. 1 and 2, who continued to run the 
motor business, may have made some money with the help of the two old motor 
buses, the plaintiff whose keenness to run the liqùor business is apparent from the 
notice referred to above was not precluded from reaping the fruits of that business. 
It is hard to conceive that the plaintiff would have agreed to share his burden of 
the loss if the motor business has sustained any. We hold, therefore, that the 
compromise closed once for all the controversy about taking any account of the 
joint family businesses including the motor business after March 31, 1946, and the 
plaintiff is bound by the terms of the compromise and the consent decree following 
upon it. 

The obvious effect of this finding is that the plaintiff is barred by the principle of 
res judicata from reagitating the question in the present suit. It is well settled that 
a consent decree is as binding upon the parties thereto as a decree passed by invitum. 
The compromise having been found not to be vitiated by fraud, misrepresentation, 
misunderstanding or mistake, the decree passed thereon has the binding force of 
res judicata. 

We are also of opinion that the plaintifi’s claim is barred by the provisions of 
O. II, r. 2(3), of the Code of Civil Procedure. The plaintiff by confining his claim 
to account up to March 31, 1946, only, implicitly if not explicitly, relinquished his 
claim to the account for the subsequent period. Sub-rule (3) clearly lays down that 
if a person omits, except with the leave of the Court, to sue for all reliefs to which he 
is entitled, he shall not afterwards sue for any relief so omitted. We do not agree 
with the High Court that the cause of action in the subsequent suit was different 
frorů the cause of action in the first suit. The cause of action in the first suit was 
the desire of the plaintiff to separate from his brothers and to divide the joint family 
property. That suit embraced the entire property without any reservation and 
was compromised, the plaintiff having abandoned his claim to account in respect 
of the motor husiness subsequent to March 31, 1946. His subsequent suit to enforce 
a part of the claim is founded on the same cause of action which he deliberately 
relinquish8d. We are clear, therefore, that the cause of action in the two suits 
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being the same, the suit is barred under O. I, r. 2(3), of the Civil Procedure Code. 
: As the suit is barred both by res judicata and O. II, r. 2(8), of the Civil Procedure 
Code, no further question as to the applicability of s. 90 of the Indian Trusts Ast 
can possibly arise under the circumstances. 

The result is that we allow the appeal and dismiss the suit with cosès throughout. 


~ Appeal allowed. 


Present: The Hon’ble Mr. Mehr Chand Mahajan, Chief Justice, Mr. Justice Bose and Mr. Justice 
Ghulam Hasan. 


MANILAL MOHANLAL SHAH v. SARDAR SAYED AHMED SAYED 
MAHOMED.* 


Civil Procedure Code (Act V of 1908), O. XXI, rr. 84, 75, 86, 72—Court sale—Property put up for 
sale is subject to mortgage—Sale taking place free of encumbrance without notice to judgment- 
debtor—Set off allowed against claim under morigage—Deposit of purchase money not made 
within time allowed—Sale is nullity. 

In execution of a decree, certain lands belonging to the judgment-debtor were put up for 
sale at a court-auction. The lands were subject to mortgage. On the application of the 
decree-holder and the mortgagees, to which the judgment-debtor was not a party, the lands 
were sold free of encumbrance, and knocked down to the mortgagees for Rs. 58,510. The 
auction purchasers then applied to the Court for permission to set off the sale-price against 
their claim under the mortgage amounting to Rs. 1,20,000. The Court having granted the 
permission, the auction purchasers omitted to pay 25 percent. of the sale price immediately 
on sale or the balance of 75 per cent. within 15 days of the sale. The judgment-debtor applied 
for setting aside the sale on the ground that the sale was a nullity for failure of the auction 
purchasers to deposit the purchase-money as required by O. XXI, r. 84 :— 

Held, that in the circumstances of the case there was no sale and the purchasers acquired 
no rights at all. 


A decree-holder cannot purchase property at the court-auction in execution of his decree 
without the express permission of the Court, and that when he does so with such permission, 
he is entitled to a set-off, but if he does so without such permission, then the Court has a 
discretion to set aside the sale upon the application by the judgment-debtor, or any other 
person whose interests are affected by the sale (r. 72). As a matter of pure construction 
this provision is obviously directory and not mandatory. The moment a person is declared 
to be the purchaser, he is bound to deposit 25 per cent. of the purchase-money unless he 
happens to be the decree-holder, in which case the Court may not require him to do so (r. 84). 

Rai Radha Krishna v. Bisheshar Sahay’, referred to. 

The provision regarding the deposit of 25 per cent. by the purchaser other than the decree- 
holder is mandatory as the language of the rule suggests. The full amount of the purchase 
money must be paid within fifteen days from the date of the sale, but the decree-holder is 
entitled to the advantage of a set-off. The provision for payment is, however, mandatory 
(r. 85). Ifthe payment is not made within the period of fifteen days, the Court has the 
discretion to forfeit the deposit, and there the discretion ends, but the obligation of the Court 
to re-sell the property is imperative. A further consequence of non-payment ib that the 
defaulting purchaser forfeits all claim to the property (r. 86). 

Both the deposit and the payment of the purchase-money being mandatory under the 
combined effect of rr. 84 and 85, the Court has the discretion to forfeit the deposit, but it was 
bound to re-sell the property with the result that on default the purchaser forfeited all claim 
to the property. These provisions leave no doubt that unless the deposit and the payment 
are made as required by the mandatory provisions of the rules, there is no sale in the eye of 
law in favour of the defaulting purchaser and no right to own and possess the property 
accrues to him. 

Munshi Md. Ali Meah v, Kibria Khatun? and Annapurna Dasi v. Bazley Karim?, approved. 

Nathu Mal v. Malawa Malt, distinguished. 
The provisions of the rules requiring the deposit of 25 per cent. of the purchase-money 
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immediately on the person being declared as a purchaser and the payment of the balance 
within 15 days of the sale are mandatory, and upon non-compliance with these provisions there 
is,no sale at all. The rules do not contemplate that there can be any sale in favour of a 
purchastr without depositing 25 per cent. of the purchase money in the first instance and the 
balance wighin 15 days. When there is no sale within the contemplation of these rules, 
there can be no question of material irregularity in the conduct of the sale. Non-payment 
of the price on the part of the defaulting purchaser renders the sale proceedings as a complete 
nullity. The very fact that the Court is bound to re-sell the property in the event of a default 
shows that the previous proceedings for sale are completely wiped out as if they do not exist 
in the eye of law. 

The inherent powers of the Court could not be invoked to circumvent the mandatory pro- 
visions of the, Code and relieve the purchasers of their obligation to make the deposit. The 
appellants by misleading the Court want to benefit by the mistake to which they themselves 
contributed. They cannot be allowed to take advantage of their own wrong. 


EXECUTION PROCHEDINGS. 

Mannat Ramkrishna Shelat (judgment-creditor) applied for execution of his 
decree by darkhast No. 249 of 1940 on March 30, 1940. In execution of that decree 
three lots of property belonging to the judgment-debtor, Sardar Syed Ahmed Sayed, 
were ordered to be sold. Two other decree-holders of the judgment-debtor also 
applied fér the execution of their decree and attached these properties in execution. 
These properties were subject to a mortgage in favour of Manilal and others 
(auction-purchasers) and the mortgage amount was Rs. 60,000 for principal and a 
large amount for interest. 

On the application of the judgment-creditor and also the other two decree-holders 
an order was made on August 9, 1941, that the properties should be sold free from 
encumbrance. On August 13, 1942, a court-sale was held and the properties were 
sold free from encumbrances and purchased by the mortgagee himself. 

After the court-sale was held, on the same day the mortgagee applied that he 
should be allowed to set off the amount due to him under his mortgage against the 
purchase price of the three lots which he had purchased. In that application he 
stated that the mortgage debt amounted to Rs. 1,20,000 and that he had purchased 
the properties only for Rs. 53,510 which was the price realised at the court-sale. 
The Court granted the application. No notice was given to the judgment-debtor 
either of the application made to the Court for selling the properties free from en- 
oumbrance or of the application made by the mortgagee to set off his debt against 
the price he had to pay for the purchase of the properties. 

On November 20, 1943, an application was made by the judgment-debtor under 


.O. XXI, r. 90, alleging various material irregularities in the conduct of the sale and 


praying for setting aside of the sale. 

On January 15, 1947, another application was made by the judgment-debtor 
stating that the purchaser had neither deposited the amount which he was bound 
to under O. XXT, r. 84, nor had he paid the balance of the purchase price as he was 
bound to under O. XXI, r. 86, and therefore asking the Court to re-sell the properties 
and to realise a price for the properties. 

The learned Judge made the order directing a resale of the properties. 


The auction-purchasers appealed to the High Court. The appeal was heard by 
Chagla O. J. and Gajendragadkar J. on January 28, 1949. 


CHaata C.J. Now, the Advocate General has argued that no appeal lies from the 
order made by the learned Civil Judge, and Mr. Desai’s main contention has been 
that the application of the judgment-debtor under O. XXI, r. 90, is barred by limi- 
tation, and the order made by the learned Judge being on an application under 
O. XXI, r. 90, the order is appealable, and the application being barred the learned 
Judge was in error in giving any relief to the judgment-debtor on that application. 
Now, in order to decide whether an appeal lies or not, we have in the first instance 
to consider whether the order made by the learned Judge has been made on an 
application under O. XXI, r. 90, or under O. XXI, rr. 84 and 86. Now, we might 
consider the scheme of these various rales under O. XXI. Order XXI, r. 81, enjoins 
ufon the urchaser, on the sale of an immoveable property in execution of a decree, 


12 THE BOMBAY LAW REPORTER. [vou., nvit. A 


the payment of a deposit of 25 per cent. immediately and empowers the Oourt in 
default of such deposit to resell the property. Order XXI, r. 85, prescribes the time 
within which the full amount of the purchase money has to be paid by the purchaser e 
and O. XXI, r. 86, provides that if there is default of payment of the purchasé price 
within the period fixed by O. XXI, r. 85, the property shall be resold and the de- 
faulting purchaser shall forfeit all claim to the property or to any part of the same 
for which it may be subsequently sold. Therefore, it will be clear from these rules 
that if the deposit is not paid or the purchase price is not paid, the duty is cast upon 
the Court, and it is the obligation of the Court to get the property resold. It must 
be so because if the purchase price is not paid, there is really no sale at all. The very 
object of a sale is to realise a price, and if that price is not paid within the period 
laid down ,by the law, the sale in effect has become infructuous, and the Legislature 
_has given a direction to the Court that it shall forthwith resell the property. 

Now, Mr. Dasai has argued on the strength of decisions arrived at by some of the 
High Courts that the failure to pay the deposit or the failure to pay the purchase 
price within the time limited by the law is an irregularity and does not reader the 
sale void and that fact may entitle the judgment-debtor to challenge the sale under 
O. XXI, r. 90. Very likely Mr. Desai is right. It would be open to a judgment- 
debtor, if the Court did not resell the property as provided by O. XXI, r. 84 of 
O. XXI, r. 86, to apply to the Court to sat set aside the sale under O. XXT, r. 90, 
if he could satisfy the Court that a prejudice had been caused to him by the deposit 
not being paid and the purchase price not being paid in time. But the right of the 
judgment-debtor to have the sale set aside has nothing whatever to do with the 
power of the Court suo motu to resell the property, if the deposit is not paid as pro- © 
vided by O. XXI, r. 84, or the purchase price is not paid as provided by O. XXI, 
r. 85. Therefore, although in this case the judgment-debtor applied under O. XXI, 
r. 90, on November 20, 1943, to set aside the sale, that application did not in any way 
prevent the Court from making an order suo motu under r. 84 or r. 86. The learned 
Judge has taken the view, and in our opinion rightly, that the application of the 
judgment-debtor under O. XXI, r. 90, was barred. The article of the Indian 

' Limitation Ast that applies to such application is art. 166 and the application has 
got to be made within 30 days from the date of the sale. It was urged before the 
learned Judge that s. 5 of the Limitation Act applied and also that the facts of the 
case brought the application within the purview of s. 18 of the Limitation Act. Both 
those contentions were rejected by the learned Judge. The learned Judge then 
expressed an opinion that in the other application made by the judgment-debtor 
on January 15, 1947, possibly art. 181 as the residuary article would apply. But 
in our opinion it is unnecessary to consider that question because, as we have stated 
earlier, we are of the opinion that the order made by the learned Judge is an order 
made under O. XXI, r. 84, and O. XXI, r. 86, and therefore no question of limitaton 
arises when the Court makes an order under either of those two rules. It may be 
that the judgment-debtor by his application of January 15. 1947, drew the attention 
of the Court to what the real facts were. The Court might have been moved to make 
that order, but ultimately the order that the Court made was an order which the 
Court could have made suo motu without any application having been presented to 
it in that behalf. , 

Mr. Desai has argued that the order of the learned Judge could not be under 
O. XXI, r. 84 or r. 86, becauss both these rules require that the Court should order 
the resale of the property forthwith, and, says Mr. Desai, that inasmuch as the sale 
was effected on August 13. 1942, and the order was made on April 14, 1947, it could not 
by any stretch of imagination be contended that the order was made forthwith. 
In our opinion this argument is entirely untenable. The fact that a direction is 
given by the statute to a Court to act forthwith does not mean that the jurisdiction 
or power of the Court disappears because the Court does not act forthwith but acts 
after some time or even after a considerable lapse of time. The jurisdiction and 
power is always there. Additional power is given in the sense that the Court can 
act forthwith without any application or any notice to anyone, and therefore in 
making the order on April 14, 1947, the Court was exercising a jurisdiction and a 
power which was vested in it under O. XXI, r. 84 or r. 86. E F 
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It has been further contended by Mr. Desai that the order could not be under 
O. XXI, r. 84 or r. 86, because on the merits the deposit was made and the balance 
gf the purchase price paid by reason of the order of set off made on August 13, 1943, 
and this afgument leads us to consider whether the order with regard to the set off 
was made with jurisdiction. Now, the only provision in the Code, apart from what 
the law lays down with regard to the rights of mortgagees in mortgage suits, that 
one finds is the provision contained in O. XXI, r. 72. Sub-rule (7) of that rule 
contains a prohibition against a decree-holder from bidding for the purchase of 
property which is sold in execution of his decree, and in order to be able to bid he 
has to obtain the express permission of the Court. Sub-rule (2) deals with set off 
and that follows upon sub-r. (1). When permission is given to a decree-holder to 
bid and he purchases the property, then the purchase money and the amount due 
under the decree can be set off one against the other, and the Court executing the 
decree has to enter up satisfaction after taking the set off into consideration. It is 
important to note that this right to obtain a set off isexpressly given only to a decree- 
holder. , In this case the set off is not claimed by any of the three decree-holders. 
The set off is claimed by a mortgagee who is really, in a sense, a complete outsider, 
and Mr. Desai has not been able to refer us to any provision in law which entitles 
& person, other than a decree-holder to set off any amount against the purchase 
price, and when one considers the principle underlying O. XXI, r. 72(2), one clearly 
realises why the Legislature enacted this provision. It would have been impossible 
to give the same right of set off to a mortgagee, because unless the mortgage amount 
had been merged into a decree which the mortgagee had obtained, there would be 
no guarantee that the amount that the morgagee claimed by way of set off was the 
amount really due on the mortgage. In this very case the mortgagee claims a sum 
of Rs. 1,20,000. He has not filed a suit on his mortgage; he has not obtained a 
decree ; and whether that amount is actually due, and if any amount is due how 
much amount, has never been put in issue between him and the judgment-debtor, 
and yet as against the judgment-debtor he claims a sum of Rs. 59,000 as due to him 
under the mortgage and claims to be entitled to set off that amount against the 
purchase price. As we have pointed out earlier, the judgment-debtor had no notice 
of the application for set off. ‘He had never an opportunity of contesting the claim 
of the mortgagee as to whether he was entitled to this amount or not, and therefore 
it is impossible to hold that the mortgagee could claim a set off against the purchase 
price in respect of this property which was sold in execution of a decree. Therefore, 
in our opinion, the order made on August 13 1943, permitting a set off was not æ 
competent order and an order without jurisdiction. 

If that be the true position, then it is clear, and it is not disputed, that the auction- 
purchaser never deposited any amount under O. XXI, r, 84, and never paid the 
balance of the purchase price under O. XXI, r. 86. Therefore, either under O. XXI, 
r. 84, or under O. XXI, r. 86, the Court had jurisdiction to make the order directing 
the resale of the property. Mr. Desai rether half-heartedly has attempted to suggest 
that without prejudice to his contention that he was entitled to a set off, he has 
actually paid the purchase price by reason of the fact that on December 14, 1945, 
he made an application to the Court and tendered with that application a sum of 
Re. 53,500 being the purchase price. Notice of this application was given to the 
judgment-debtor and the judgment-debtor stated that he wanted to put in his 
objections. The objections were never put in, the application was never heard, 
and no order was made on that application. Therefore, the position with regard 
to the sum of Rs. 53,500 is that it is deposited in Court and remains deposited in 
Court, but has never been allocated to the purchase price of the property in question, 
and the amount having been deposited long after the period of limitation had lapsed 
it Gould not have been treated as a deposit without an express order of the Court. 

In view of the fact that in our opinion the order made by the learned Judge is 
an order under O. XXI, r. 84 and/or O. XXT, r. 86, we agree with the Advocate 
General’s contention that no appeal lies from such an order. An order under that 
rule is not made apperlable under the Code and s. 47 would not apply to this 
case becausé the contest is not between a judgment-debtor and a deoree-holder or 
their refresentatives, but the contest is as between the judgment-debtor and an 
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auction-purchaser. An auction-purchaser cannot be considered in law to be the 
representative either of the judgment-debtor or of the decree-holder. Therefore, 
in our opinion, no appeal lies from the order made by the learned Judge. The > rosul 
is that the appeal fails and must be dismissed with costs. 


Manilal and others (auction-purchasers) appealed to the Supreme Colirt by special 
leave. 


Appellant No. 1 in person for self and co-appellants. 


C. K. Daphtary, Soticitor-General for India, with J.B. Dadachanji and A. C. Dave, 
for respondent No. 1. 


Gautam Hasan J. This appeal brought by the auction-purchasers by special 
leave raises the question of the validity of a sale of certain properties which took 
place on August 13, 1942. The respondents are the judgment-debtor and the legal 
representative of the deceased decree-holder. 

The decree-holder applied on March 30, 1940, for execution of his decree, by sale 
of 4 lots of property belonging to the judgment-debt:r. The properties were valued 
at 1,50,000 and were subject to a previous mortgage of Rs. 60,000 existing in favour 
of the auction-purchasers. It appears that under the terms of the mortgage-deed 
the mortgagees were entitled to proceed in the first instance against the first 3 lots 
and against the fourth lot only in the event of a deficiency in sale price to cover the 
decretal amount. The first 3 lots with which alone we are concerned in the appeal 
were sold to the mortgagees for Rs. 53,510 on August 13, 1942. They were sold 
free from the encumbrance under the order of the Court passed at the instance of the 
decree-holder and the mortgagees but without notice to the judgment-debtor. It 
may, however, be noted that on the application of certain third parties their right 
of annuity over the properties sought to be sold was notified in the sale proclamation. 
On the same date the mortgagees applied for a set-off stating that the purchase price 
was Rs. 53,510 while the amount due to them was Rs. 1,20,000. ‘he Court allowed 
the set-off then and there. It is important to bear in mind that the mortgagees had 
filed no suit and obtained no decree to recover the money due on the mortgage. 

The order notifying the claim to annuity was challénged by the judgment-debtor 
in revision to the High Court, but it was dismissed on November 10, 1943, by Sen J. 
who observed that as the sale had already taken place, the proper remedy of the 
judgment-debtor was to move the Court for setting aside the sale. Thereupon the 
judgment-debtor applied on November 20, 1943, under O. XXI, r. 90, of the Civil 
Procedure Code, to have the sale set aside (exh. 51). Allegations imputing fraud and 
collusion to the mortgagees were made in the application in particular it was alleged 
that the 3 lots were purchased at a grossly inadequate price by under-valuing them 
in the proclamation and that the mortgagees not having paid 25 por cent. of the bid, 
the sale should not have been sanctioned in their favour. While this application 
was pending, the judgment-debtor made another application on January 15, 1947, 
challenging the sale as a nullity on the ground that the purchaser had neither made 
the deposit required under r. 84 of O. XXI, nor paid the balance of the purchase- 
price as required by r. 84, and praying for resale of the property to realise the price. 
The order allowing set-off was attacked as being without jurisdiction. No separate 
order was passed on this application as the application, exh. 51, was granted on the 
same grounds. The trial Court found that at the time of attachment on April 30, 
1940, lots Nos. 1 and 2 and lot No. 3 were valued at Rs. 40,000 each separately but 
at the time of proclamation of sale on March 6, 1942, the first two were valued at 
Rs. 45,000 and the third at R3. 8,000 only. The property did not consist of mere 
survey numbers but admittedly had bungalows, and superstructures and in the 
opinion of the Court the subsequent valuation was bound to mislead bidders. ‘The 
Court, however, set aside the sale on the ground that the provisions of O. XXI, rr, 84 
and 85 had not been complied with in that the price was not deposited but a set-off 
was wrongly claimed and allowed in the absence of the judgment-debtor by the Court 
which had no authority or jurisdiction. The Court observed : 

“There is nothing to show that these opponents took any permission from the Court to bid 
at the auction and in fact they could hardly have obtained any such permission, they being 


1954.) MANILAL MOHANLAL V. SARDAR SAYED AHMED (s.0.}-Ghulam Hasan J. 15 
e 


mortgagees whose dues had yet to be proved and determined. If they could ask for set-off, 
there is no reason why they should not be required also to seek previous permission from the Court 
to bid under O. XXI, r. 72, of the Civil Procedure Code. It may be noted that one of these 
opponengs s himself a pleader and he was not justified in taking such an unauthorised order from 
the Court without fully acquainting with all the facts. Under all these circumstances, these 
opponents can with little justification avoid the consequences of non-compliance with the pro- 
visions of Order XXI, rules 84 and 85, referred to above. Without proving their claim under the 
mortgage, they have succeeded in purchasing for a gross under-value these properties and even 
that value they have not paid in Court by taking recourse to the device of set off... In my opinion, 
there could not be a more fraudulent and materially irregular procedure than what has taken place 
in the present case at the instance of these mortgagees, to the great detriment and injury of the 
present applicant, vis. the judgment-debtor’’. 

The Court held that the application under r. 90 was barred by limitation, but this 
being a case of a void sale and not of a mere material irregularity the Court was 
bound to re-sell the property irrespective of any application being made by the 
jadgment-debtor. 

The High Court of Bombay (Chagla C. J. and Gajendragadkar J.) dismissed the 
appeal of the mortgagee-purchasers on the ground that the order of the trial Court 
was under O. XXI, r. 84 and/or r. 86, Civil Procedure Code, and therefore no appeal 
lay agains such an order. The High Court held that the order of set-off was without 
jurisdiction and the subsequent deposit of the purchase price of Dacember 14, 1945, 
made long after the period had elapsed was of no avail. 

One of the suction-purchasers, who is a pleader, has himself argued the appeal 
before us. The principal question which falls to be considered is whether the failure 
to make the deposit under O. XXI, rr. 84 and 85, is only a material irregularity in 
the sale which can only be set aside under r. 90 or whether it is wholly void. It is 
argued that the case falls within the former category and the application under r. 90 
being barred by limitation, the sale cannot be set aside. It is also contended that the 
Court having once allowed the set-off and condoned the failure to deposit, the mistake 
of the Court should not be allowed to prejudice the purchasers who would certainly 
have deposited the purchase price but for the mistake. We are of opinion that both 
the contentions are devoid of substance. In order to resolve this controve sy a 
reference to the relevant rules of O. XXT of the Civil Procedure Code will be necessary. 
These are rr. 72, 84, 85 and 86: f 

“y2. (1) No holder of a decree in execution of which property is sold shall, without the 
express permission of the Court, bid for or purchase the property. 

(2) Where a decree-holder purchases with such permission, the purchase-money and the 
amount due on the decree may, subject to the provisions of section 78, be set-off against one 
another,.... 

(8) Where a decree-holder purchases, by himself or through another person, without such 
permission, the Court may, if it thinks fit, on the application of the judgment-debtor or any other 
person whose interests are affected by the sale, by order set aside the sale;.... 

84, (1) On every sale of immovable property the person declared to be the purchaser 
shall pay immediately after such declaration a deposit of twenty-five per cent. on the amount of 
his purchase-money to the officer or other person conducting the sale, and in default of such 
deposit, the property shall forthwith be resold. 

(2) Where the decree-holder is the purchaser and is entitled to set-off the purchase-money 
under rule 72, the Court may dispense with the requirements of this rule. 

85. The full amount of purchase-money payable shall be paid by the purchaser into Court 
before the Court closes on the fifteenth day from the sale of the property: 

Provided that, in calculating the amount to be so paid into Court, the purchaser shall have 
the advantage of any set-off to which he may be entitled under rule 72. 

86. In default of payment within the period mentioned ‘in the last preceding rule, the 
depogit may, if the Court thinks fit, after defraying the expenses of the sale, be forfeited to the 
Government, and the property shall be re-sold, and the defaulting purchaser shall forfeit all claim 
to the property or to any part of the sum for which it may subsequently be sold”. 

The scheme of the rules quoted above may be shortly stated. A decree-holder 
cannot purchase property at the court-auction in execution of his own decree without 
the express petmission of the Court, and that when he does so with such permission, 
he és entitled to. a set-off, but if he does so without such permission, then the Court 
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has a discretion to set aside the sale upon the application by the judgment-debtor, 
or any other person whose interests are affected by the sale (r. 72). As a matter of 
pure construction this provision is obviously directory and not mandatory—See 
Rai Radha Krishna v. Bisheshar Sahay.) The moment a person is declared to be the 
purchaser, he is bound to deposit 25 per cent. of the purchase-mqney unless he 
happens to be the decree-holder, in which case the Court may not require him todo 
80 (r. 84). 

The provision regarding the deposit of 25 per cent. by the purchaser other than. 
the decree-holder is mandatory as the language of the rule suggests. The full amount 
, of the purchase money must be paid within fifteen days from the date of the sale 
but the decree-holder is entitled to the advantage of a set-off. The provision for 
payment is, however, mandatory (r. 85). If the payment is not made within the 
period of fifteen days, the Court has the discretion to forfeit the deposit, and there 
the discretion ends but the obligation of the Court to re-sell the property is imperative. 
A further consequence of non-payment is that the defaulting purchaser forfeits all 
claim to the property (r. 86). ; 

It is not dénied that the purchasers had not obtained any decree on foot of their 
mortgage and the claim of Rs. 1,20,000 which they put forward before the execution 
Court had not been adjudicated upon or determined. The mortgagees, one of whom 
is a pleader, applied on the day of the sale claiming a set off on foot of the*mortgage. 
The Court without applying its mind to the question immediately passed the order 
allowing the set-off. This claim was obviously not admissible under the provisions 
of r. 84 which applies only to the decree-holder. The Court had clearly no jurisdiction 
to allow a set-off. The appellants misled the Court into passing a wrong order and 
obtaining the advantage of a set-off while they knew perfectly well that they had got 
no decree on foot of the mortgage and their claim was undetermined. There was 
default in depositing 25 per cent. of the purchase-money and further there was no 
payment of the full amount of the purchase-money within fifteen days from the 
date of the sale. Both the deposit and the payment of the purchase-money being 
mandatory under the combined effect of rr. 84 and 85, the Court has the discretion 
to forfeit the deposit, but it was bound to re-sell the property with the result that on 
default the purchaser forfeited all claim to the property. These provisions leave 
no doubt that unless the deposit and the payment are made as required by the manda- 
tory provisions of the rules, there is no sale in the eye of law in favour of the defaulting 
purchaser and no right to own and possess the property accrues to him. 

In two cases decided by the Calcutta High Court, viz. Munshi Md. Ali Meah v. 
Kibria Khatun? and Annapurna Dasi v. Bazley Karim? the sale was held to be no 
sale where the purchaser had failed to deposit the balance of the purchase-money as 
required by r. 85. A similar view was taken by a division bench of the Allahabad 
High Court in Nawal Kishore v. Buttu Mal. The provisions of r. 86 were held to 
be mandatory in another decision of the same Court (Inam Ullah v. Md Idris?) and 
it was held that the Court was bound to re-sell the property upon default irrespective 
of any application being made by any party to the proceedings. The case of Bhim 
Singh v. Sarwan Singh® was a case of failure to make a deposit as required by s. 306 
of the Code of 1882 (corresponding to r. 85 of the present Code). The Court treated 
it as a material irregularity in conducting the sale which must be enquired into 
upon the application under s. 311, (corresponding to r. 90 of the present Code), 
and not by a separate suit to set aside the’sale. The Court did not apply its mind 
to the question whether the provisions of s. 306 being mandatory the sale should 
not be treated as a nullity for non-compliance with thoss provisions. The decision 
of a single Judge (Tapp J.) in Nathu Mal v. Malawa Mal’ is distinguishable upon 
its facts. There the auction-purchaser had actually tendered the money but the 
payment was postponed by consent of parties pending the disposal of the objection 
by the judgment-debtor. We do not agree with the remark made in that case 
that the provisions of r. 85 are intended “to be directory only and not absolutely 
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TE ” A division bench of the same Court (Tek Chand and Abdul Rashid JJ.) 
held in A. R. Davar v. Jhinda Ram? that the Court had no jurisdiction to extend the 
time for the payment of the balance of the purchase money under r. 85 and must 
Order re-so under r. 86. 

Having examined the language of the relevant rules and the judicial decisions 
bearing upon the subject we are of opinion that the provisions of the rules requiring 
the deposit of 25 per cent. of the purchase money immediately on the person being 
declared as a purchaser and the payment of the balance within 15 days of the sale 
are mandatory and upon non-compliance with these provisions there is no saleatall. 
The rules do not contemplate that there can be any sale in favour of a purchaser 
without depositing 25 per cent. of the purchase money in the first instance and the 
balance within 15 days. When there is no sale within the contemplation of these 
rules, there can be no question of material irregularity in the conduct of the sale. 
Non-payment of the price on the part of the defaulting purchaser renders the sale 
proceedings as a complete nullity. The very fact that the Court is bound to re-sell 
the property in the event of a default shows that the previous proceedings for sale 
are completely wiped out as if they do not exist in the eye of law. We hold, therefore, 

that in the circumstances of the present case there was no sale and the purchasers 
acquired no rights at all. 

It was urged before us that the Court could allow a set-off in execution proceedings 
under its inherent powers apart from the provisions of O. XXI, r. 19, of the Civil 
Procedure Code. We do not think that the inherent powers of the Court could be 
invoked to circumvent the mandatory provisions of the Code and relieve the purchasers , 
of their obligation to make the deposit. The appellants by misleading the Court 
want to benefit by the mistake to which they themselves contributed. They cannot 
be allowed to take advantage of their own wrong 

The appeal fails and is dismissed with costs. 


Appeal dismissed. 


Present: The Howblo Mr. Mehr Chand Mahajan, Ohtef Justice, Mr. Justice Das, Mr. Justice 
Bose, Mr. Justics Bhagwati and Mr. Justios Venkatarama Ayyar. 


JAGJIVAN MAVJI VITHLANI v. RANCHHODDAS MEGHJI.* 


Negotiable Instruments Aot (XXVI of 1881) Secs. 32, 31, 61, 7—Hundi—Third person getting 
possession of hundi—Payment by drawee to such third person—No acceptance of hundi by 
drawee—Suit by payes to recover hundi amount from drawee—Acknowledgment of hundi— When 
can such acknowledgment amount to acceptance. 

The plaintiff was the payee of a hundi which was sent by post to him from Basara. 
The hundi got into the hands of a third person, who obtained payment of the hundi from the 
drawee. In a suit by the plaintiff to recover the amount of the hundi from the drawee :— 

Held, that as there was no acceptance of the hundi the drawee was not liable at the suit of 
the plaintiff under s. 32 of the Negotiable Instruments Act, 1881. 

Under s. 32 of the Negotiable Instruments Act, 1881, the liability of the drawee arises only 
when he accepts the bill. There is no provision in the Act that the drawee is as such liable 
on the instrument, the only exception being under s. 31 in the case of a drawee of a cheque 
having sufficient funds of the customer in his hands, and even then tho liability is only 
towards the drawer and not the payeo. 

Seth Kahandas Narandas v. Dahtabhai1, approved. 

Section 61 of the Negotiable Instruments Act provides for presentment for acceptance only 
when the billis payable after sight, and not when itis payable on demand. Ina bill payable 
after sight, there are two distinct stages, first when it is presented for acceptance, and later 
when it is presented for payment. Section 61 deals with the former, and s. 64 with the latter. 

«When, however, the bill is payable on demand, both the stages synchronise, and there is 
only one presentment, which is both for acceptance and payment. When the bill is paid, 
it involves an acceptance; but when it is not paid, it is really dishonoured. for non-accept- 
tance. Whether the bill is payable after sight, or at sight or on demand, acceptance by the 
drawee is necessary before he can be fixed with liability on it. It is acceptance that esta- 
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blishes privity on the instrument between the payee and the drawee. Unless there is such 
acceptance, no action on the bill is maintainable by the payee against the drawee. 

What is sufficient for fixing the liability under s. 32 is the acceptance by the drawee of the 
instrument and not an acknowledgment of liability. As the law prescribes no partioyMr form 
for acceptance, there can be no difflculty in construing an acknowledgment as an acceptance; 
but such acknowledgment must satisfy the requirements of 8. |7, i.e. it mu&t appear on the 
bill and be signed by the drawee. 


Sort on hundi. 

The hundi in suit ran thus : 

Hundi No. 894. i 

To illustrious Sheth Ranchhoddas Meghjibhai at the suspicious place of Bombay. 

Basara: dated 4-12-1947. 

Address: 288 Narsi Natha Street, Bombay. 

Written from Basara sea-port by Jethabhai Gokul whose ‘salam’ be pleased to read. To 
wit. There have been deposited and received here from Shah...Rs. 10,000 in words rupees ten 
thousand being double of the money thereof viz. Rs. 5000 five thousand making in all Rs. 10,000 
in words ten thousand in full. The period thereof being: —on receipt of this hundi please pay 
immediately moneys to Sheth Jagjivan Mavji Vithleni according to the rules and regulations 
of the Bombay Shroff Mahajan. The token thereof will be what we shall mention in a lettey. 
The 7th day of kartak Vad and Thursday of the 8. Y. 2004 (i.e. December 4, 1947) 

Rs. 10,000 only. 

The handwriting of Abdulhussain Haji Noormahomedbhai. 

The maker of the hundi sent it by registered port to the payee Jagjivan (plaintiff), 
` at Bombay. It was delivered at the pedhi of one Vrajlal Narandas, with whom 
Jagjivan was staying and carrying on business. In plaintifi’s absence Vrajlal 
received the registered packet, took out the hundi and presented it to the drawees 
(defendants) for payment on December 10, 1947. It was Vrajlal’s case that he had 
appropriated the money towards transactions with the plaintiff under which the 
plaintiff was indebted to him in a sum exceeding Rs. 10,000. Vrajlal made the 
following endorsement on the back of the hundi : 

“(Payment) received. Vrajlal Narandas Parekh,” 

On December 12, 1950, the plaintiff filed a suit in the Bombay City Civil Court 
to recover the amount of the hundi from the drawees (defendants), alleging that the 
payment to Vrajlal was not payment to the holder in due courseor payment in due 
course. . 

In their written statement the defendants contended, among other things : 

“The defendants say that the plaintiff was not at any relevant time nor does the plaintiff 
allege in his plaint that the plaintiff was at any relevant time a holder of the said hundi 
-and/or that he presented the aforesaid hundi to the defendants for acceptance and/or payment 
and/or that the defendants accepted the said hundi on such presentment or otherwise or at all.” 

The suit was heardiby V. 8. Bakhle, Judge, City Civil Court, Bombay, who 
decreed it and held that Vrajlal was not the agent of the plaintiff in receiving pay- 
ment of the hundi, that the defendants were not discharged by reason of payment 
to Vrajlal from their obligation to the plaintiff in respect of the hundi, and that the 
defendants were not liable to pay the amount of the hundi without having been 
acceptors thereof, but that in the present case the defendants were the acceptors. 

On appeal, the High Court (Chagla C. J. and Shah J.), on September 9, 1952, 
reversed the decree, and dismissed the suit. The following is the judgment of their 
Lordships :— 

Cacti. J. This is an appeal from a judgment of the learned Judge of the City 
Civil Court—Mr. Bakhle, and it raises a rather interesting point concerning the law 
relating to negotiable instruments. 

A hundi dated December 4, 1947, was drawn on behalf of Haji Jethabhai Gakul 
& Co. by one Abdul Husein Haji Noormahomed from Basarah. The drawee of the 
hundi were the defendants, and the payee was the.plaintiff. The hundi was for Rs. 
10,000%and was payable at sight. The hundi was sent by post to Bombay, and the 
defendants’ case was that on December 10, 1947, they were informed by some one on 
behalf of one Vrajlal that the hundi had been received, and on receipt of this informa-- 
tion the defendants paid the amount of Rs. 10,000 to’Vrajlal. e e 
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The plaintif filed the suit on the hundi alleging that the defendants had not dis- 
charged their liability to him on the hundi, and that the payment made by the de- 
poai to Vrajlal was not a payment to him in law, as Vrajlal had no authority 

redæeive*payment on his behalf. 

_ Two main issues were tried by the learned Judge below ; one was whether the plaint 
disclosed any cause of action, and the other was with regard to the payment made by 
the defendants to Vrajlal. In our opinion it is sufficient to dispose of this appeal on 
the first issue, because we clearly take the view that the plaint as drafted does not 
disclose any cause of action. The plaint clearly indicates that the suit is on the hundi, 
and by an amendment made to the plaint, the plaintiff has taken up the position in 
law that the defendants are not entitled to the presentation of the hundi for accep- 
tance of it; and in the alternative he has averred that the hundi was in any event 
so presented to the defendants ; and he has further alleged that the defendants have 
Yaon their right, if any, of the presentation of the hundi for acceptance or pay- 
ment. 

The question is whether looking to these pleadings and looking to the hundi itself 
any cause of action has been pleaded against the defendants. Looking to the hundi 
and looking to its tenor it is clear that under the Negotiable Instruments Act no 
Hability whatever attaches to the defendants. The defendants are shown in the 


© hundi as the drawees, and on the face of the hundi there is no acceptance by the 


defendants. Therefore, looking to the tenor of the hundi the defendants have not 
become liable on the hundi as acceptors ; and the question that we have to consider 
is, whether in law any liability attaches to the drawee of a hundi who has not be- 
come an acceptor, because if liability only attaches to an acceptor, as faras Negotiable 
‘Instruments Act is concerned, it is clear that the defendants are not the acceptors, 
and as the plaint stands the suit is liable to be dismissed. 
A very interesting point was urged by Mr. Dessi, and that is that when you have 
a hundi payable at sight, no presentment for acceptance is necessary, and a drawee of _ 
a hundi payable at sight becomes liable on the hundi without his accepting the hundi ; 
and for this purpose strong reliance was placed on s. 61 of the Negotiable In- 
struments Act. That section provides that “a bill of exchange payable after sight 
must, if no time or place is specified therein for presentment, be presented to the 
drawee thereof for acceptance”. Therefore this section contemplates a bill of 
exchange payable after sight, and when we turn to s. 21, that section provides 
that “in a promissory note ‘or bill of exchange the expressions ‘at sight’ and ‘on pre- 
sentment’ mean on demand”. The expression ‘after sight’ means, in a promissory 
note, after presentment for sight, and, in a bill of exchange, after acceptance, or 
noting for non-acceptance or protest for non-acceptance ; and Mr. Desai’s conten- 
tidn is that as admittedly the hundi in suit is a hundi which is payable on demand cr 
at sight, no obligation arises under s. 61 to present such a hundi to the drawee for 
acceptance. e fairly confess that s. 61, as it is worded, does present some dif- 
ficulty. Even the learned commentators of the Negotiable Instruments Act, Bha- 
shyam and Adiga in their well known treatise on the subject state (p. 320 ): 

‘*,.-Bills payable on demand, or payable certain number of days after the date or any other 
event, or payable on a day certain, or payable at sight, need not bė presented at all for acceptance 
before presentment for payment, though there is nothing to prevent such bills being presented for 
acceptance. It is, however, advisable in all cases, to endeavour to get the bill accepted, as by 
acceptance, the liability of the drawee also is secured on the bill, and thus the bill becomes more 
easily negotiable.” 

Therefore, the learned authors realise that unless the drawee accepts the bill, even 
though it may be payable at sight, his liability on the document is not fixed. Whe- 
ther it ie obligatory under the law to present a bill for acceptance or not, the question 


- that we have to consider is whether there is anything in the Negotiable Instruments 


Act which fixes liability upon the drawee of a bill without his becoming acceptor, and 
when we look at the various sections the position is clear. 
The liability of the parties to the bill is fixed under ss. 32 and 37. Section 32 
provides : 
“In the alfsence of a contract to the contrary, the maker of a promissory note and the ao- 
edptor bef€re maturity of a bill of exchange are bound to pay the amount thereof at maturity 
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according to the apparent tenor of the note or acceptance respectively, and the acceptor of a bill 
.of exchenge at or after maturity is bound to pay the amount thereof to the hold.r on demand.” 
Therefore, the liability as far as a bill of exchange is concerned is only, upon the 
acceptor, and not upon the drawee. Section 37 provides : 

“The maker of a promissory note or cheque, the drawer Of a bill of exchange until acceptance, 
and the acceptor are, ir the alwenca of a contract to the contrary, respectively liable thereon as 
principal debtors, and the other parties thereto are liable thereon as sureties for the maker, drawor 
or acceptor, as the case may be.” 

Here again it is only the acceptor, and not the drawee, who is liable as a principal 
debtor on a bill of exchange. Section 64 of the Act provides : 

“Promissory notes, bills of exchange and cheques must be presented for payment to the maker, 
acceptor or drawee thereof respcotively, by or on behalf of the holder as hereinafter provided...’ 
Therefore, notwithstanding s. 62, s. 64 does not provide that the bill of exchange can 
be presented for payment to the drawee who has not accepted the bill. Section 7 - 
of the Act defines the expression ‘acceptor’ as follows: 

“After the dray se of a bill has signed his assent upon the bill, or, if there ara mote parts 
thereof than one, upon one of such parts, and delivered tho same, or given notioe of such signing 
to the holder or to some persor on his behalf, he is called the ‘acceptor’.” a 
Therefore, as far as the statute is concerned the only mode in which a billof xchange 
can be accepted and the drawee can become an acceptor is the mode laid down in 
8.7. Admittedly in this case the drawee has not signed his assent upon the bill. 
Therefore, as far as the Negotiable Instruments Act is concerned, the drawee of the 
hundi in question is not the acceptor. Looking at the acheme of the Negotiable 
Instruments Act it is clear that as far as a bill ofexchange is concerned it is only the 
acceptor who is liable to pay the amount mentioned in the hundi. Whether the bill 
is payable at sight or after sight, it is only the acceptance of the drawee that fixes 
his liability upon the bill and makes him liable to pay. So long as his acceptance is 
not recorded on the bill, he continues to be merely a drawee without any liability to 
discharge the amount mentioned in the hundi. 

There is rather an instructive case reported in Ram Ravji Jambhekar v. Pralhaddas 
Subkarn', That was a case of a hundi to which s. 62 applied, because it was 
payable 45 days after date. It became payable on June 1, 1889, but it was 
presented by a bank on April 23, 1889, to which it was sentfor collection. The 
drawee refused to accept the bill, and afterwards the hundi was not presented for 
payment. The payee then filed a suit against the drawee ; and one of the contentions 
taken by the defendant was that as the hundi was to be payable at a fixed date and 
was not to be presented for payment before it was due, no cause of action had arisen 
and this was the question that Farran C. J. and Tyabji J. dealt with in that case. 
The Court held that the dishonour by non-acceptance of a hundi payable at a fixed . 
date gives an immediate cause of action against the drawer, and there is no need to 
wait until the maturity of the hundi or to present it for payment. Their Lordships 
observed (p. 141): 

“In the case of bills drawn otherwise than payable after sight, there is no definition or ex- 
planation of the meaning of the italicised words “upon boing duly required to accept the bill”, 
and it is argued that, in the case of such bills, there is no dishonour within the meaning of the Act, 
except dishonour by non-payment, and thus the drawer incurs no liability until the bill is pre- 
sented for payment, and payment is refused. The English law does not require presentment for 
acceptance of a bill payable after a fixed date to he made by the holder before such fixed date 
arrives...nor does the Indian Act (sec. 62). But under the English law it was not only allowable 
but was strongly advisable to do so; and we think that the Negotiable Instruments Act has made 
no alteration in that respect. Presentment for acceptance must always and in every case precede 
presentment for payment, and it appears to us that the drawer of a Lill contracts that whenever 
the bill is duly presented, it will, subject to the provisions of section 63, be accepted.” > 
Therefore, we have clear observations that even in the case of a bill to which s. 62 
applies, there must be presentment for acceptance before there can be presentment for 
payment. 

With great respect to the learned Judge below he has taken the view thgt in the case 
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of a hundi, written acceptance as provided by s. 7 is not necessary. It is perfectly 
true that the Negotiable Instruments Act exempts from its operation hundis in respect 
ef which a local usage is established, which is different from the law of negotiable in- 
truménts ås laid down in the Act itself. But before a party can succeed on a usage 
which is contrary to what the Act lays down, he must not only plead the usage but 
must prove it; and it is difficult to understand how the learned Judge came to the 
conclusion that in the case of the hundi in suit such a usage was established. No 
usage has been pleaded in the plaint. There is no issue with regard to any such usage, 
and not even an attempt was made by the plaintiff to prove such usage. Therefore, 
in the absence of any such usage, the position in law must be that there must be ac- 
ceptance of a hundi, which could only be written acceptance ; and as there was ad- 
mittedly no written acceptance in this case, the plaintiff's suit must fail. There is 
vot even a proper plea in the plaint that there was an oral acceptance by the de- 
fendants of the hundi, and yet the learned Judge in his finding on issue No. 5 has 
held that the defendants were acceptors. 

Mr. Desai realising the serious situation which arises as far as his clientis concerned, 
on the plaint as it stands, has made a rather belated application for amendment ofthe 
plaint; and by his amendment he seeks to allege: (1) that there is a usage by which 

*a hundi dike the hundi in suit can be orally accepted, and the other averment which 
he wants to make is (2) that there was an implied acceptance by the defendants. 

Now, it is hardly necessary to point out that if the amendment which Mr. Desai 
seeks was allowed, it would entirely alter the nature of the suit, and the plea would be 
very different from the plea on which the plaintiff originally went to Court. The suit 
is originally based on a hundi which had not been accepted by the defendants, and the 
liability which was sought to be fastened upon the defendants was as drawees of the 
hundi. What is now attempted to be done is to change the nature of the suit and to 
make it a suit on a hundi against the acceptor of a hundi, and attempt is made to 
fasten liability upon the defendants, not as drawees but as acceptors, and for the first 
time an attempt is being made to allege that the defendants were the acceptors, and 
also to allege a usage which would displace the provisions of s. 7 of the Negotiable 
Instruments Act. At any time the Court would be reluctant to allow anamendment 
of this character; and the Court would certainly not permit such an amendment 
when if a new suit had been filed today on those averments, the suit would be barred 
by limiatation. The defendants have acquired a valuable right, and they cannot be 
deprived of that right by this amendment being permitted. Therefore, we must 
dispose of this appeal on the pleadings as they stand ; and in our opinion, as pointed 
out, the plaint does not disclose any cause of action. The suit must, therefore, fail. 

The result is that the appeal will be allowed with costs, and the suit will be dismissed 
with costs. 

Liberty to the defendants’ attorneys to withdraw the amount of Rs. 12,500 lying 
with the Sheriff under a garnishee notice. 


‘The plaintiff appealed to the Supreme Court. 


0. K. Daphtary, Solicitor-General for India, with J. B. Dadachanji and Rajinder 
Narain, for the appellant. 


8. O. Isaacs, with S. S. Shukla, for the respondent. 


VENKATARAMA Ayyan J. The suit out of which this appeal arises, was instituted 
“by the appellant on a hundi for Rs. 10,000 dated December 4, 1947, drawn in his 
favour by Haji Jethabhai Gokul and Co., of Basara, on the respondents, who are 
merchants and commission agents in Bombay. The hundi was sent by registered 
post to the appellant in Bombay, and was actually received by one Parikh Vrajlal 
Nerandas, who presented it to the respondents on December 10, 1947, and received 
payment therefor. It may be mentioned that the appellant had been doing busi- 
ness in forward contracts through Vrajlal as his commission agent, and was actually 
residing at his pedhi. On January 12, 1948, the appellant sent a notice to the res- 
pondents repudiating the authority of Vrajlal to act for him and demanding the 
return of tHe hundi, to which they sent a reply on February 10,1948, denying their 
Kability*and stating that Vrajlal was the agent of the appellant, and that the amount 


- 
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was paid to him bona fide on his representation that he was authorised to receive the 
ent. 

Pa December 9, 1950, the appellant instituted the present suit in the Court af the 
City Civil Judge, Bombay. In the plaint he merely alleged that the paymtnt to 
Vrajlal was not binding on him, and that “the defendant-drawee” remained liable 
on the hundi. The defendants, apart from relying on the authority of Vrajlal to 
grant discharge, also pleaded that the plaint did not disclose a cause of action against 
them, as there was no averment therein that the hundi had been accepted by them. 

At the trial, the appellant gave evidence that Vrajlal had received the registered 
cover containing the hundi in his absence, and collected the amount due thereunder 
without his knowledge or authority. The learned City Civil Judge accepted this 
evidence, and held that Vrajlal had not been authorised to receive the amount of the 
hundi. He also held that the plea of discharge put forward by the respondents im- 
plied that the hundi had been accepted by them. In the result, he decreed the suit. 

The defendants took up the matter in appeal to the High Court of Bombay, and 
that was heard by Chagla C. J. and Shah J., who held that the appellan} would 
have a right of action on the hundi against the respondents only if it had been accept- 
ed by them, and that as the plaint did not allege that it had been accepted by them, | 
there was no cause of action against them. They accordingly allowed the appeal; 
and dismissed the suit. The plaintiff prefers this appeal on special leave granted 
under art. 136 of the Constitution. 

There has been no serious attempt before us to challenge the correctness of the legal 
position on which the judgment of the High Court is based, that the drawee of a 
negotiable instrument is not liable on it to the payee unless he has accepted it. 
On the provisions of the Negotiable Instruments Act, no other conclusion is possible. 
Chapter III of that Act defines the obligations of parties to negotiable instruments. 
Section 32 provides that: `~ 

“In tho absenco of a contract to the contrary, the maker of a promissory note and the ac- 
ceptor before maturity of a bill of «xchange are bound to pay the amount thereof at maturity 
according to the apparent tenor of the note or acceptance respectively, and the acceptor of a 
bill of exchenge at or after maturity is bound to pay the amount thereof to the holder on demend”’ 
Under this section, the liability of the drawee arises only when he accepts the bill. 
There is no provision in the Act that the drawee is as such liable on the instrument, 
the only exception being under s. 31 in the case of a drawee of a cheque having suf- 
ficient funds of the customer in his hand’ ; and even then, the liability is only to- 
wards the drawer and not the payee. This is elementary law, and was laid down by 
West J. in Seth Kahandas Narandas v. Dahiabhat* in the following terms : 

“Whare there has been no acceptance, no cause of action can have arisen to the payee 
against the drawee.”’ 

Nor is there any substance in the contention that s.61 of the Act provides for pre- 
sentment for acceptance only when the bill is payable after sight, and not when it is 
payable on demand, as is the suit hundi. In a bill payable after sight, there are two 
distinct stages, firstly when it is presented for acceptance, and later when it is pre- 
sented for payment. Section 61 deals with the former, and s. 64, with the latter. 
As observed in Ram Ravji Jambhekar v. Pralhaddas Subkarn*, “presentment for 
acceptance must always and in every case precede presentment for payment”. But 
when the bill is payable on demand, both the stages synchronise, and there is only 
one presentment, which is both for acceptance and for payment. When the bill 
is paid, it involves an acceptance ; but when it is not paid, it is really dishonour- 
ed for non-acceptance. But whether the bil is payable after sight or at sight or on 
demand, acceptance by the drawee is necessary before he can be fixed with liability 
on it. It is acceptance that establishes privity on the instrument between the payee 
and the drawee, and we agree with the learned Judges of the High Court that unless 
there is such acceptance, no action on the bill is maintainable by the payee against 
the drawees. 

The main contention on behalf of the appellant was that such acceptance must be 
implied when the respondents received the bill and made payment therefor. The 


1 (1879) LL.B. 8 Bom. 182, 188. 2 (1805) I.L.R. 20 Bom. 188,142. ° id 


P el 954. ], JACJIVAN MAVJI v. RANCHHODDAS MËGHJI (s.c.)—Venkatarama Ayyar J. 28 


argument was that the very act of the payment of the hundi to Vrajlal was an ac- 
knowledgment that the defendants were liable on the hundi to whoscever might 
he the lawfyl holder thereof. The answer to this contention is, firstly, that there was 
no valid presentment of the hundi for acceptance ; and secondly, that there was no 
acceptance of*the same as required by law. 

On the question of the presentment of the hundi for acceptance, the position 
stands thus: The person who presented it to the defendants was Vrajlal; and if he 
had no authority to act in the matter, it is difficult to see how he could be held to 
have acted on behalf of the plaintiff in presenting the hundi. There was only one 
eingle act, and that wes das pears of the hundi by Vrajlal and the receipt of the 
amount due thereunder. he had no authority to receive the payment, he had no 
authority to present the bill for acceptance. It was argued that there was no pro- 
vision in the Act requiring that bills payable at sight should be presented for ao- 
ceptance by the holder or on his behalf, as there was, for bills payable after sight, in 
8.61. But, as already pointed out, in the case of a bill payable at sight, both the 
stages far presentment for acceptance and for payment are rolled up into one, and, 
therefore, the person who is entitled to receive the payment under s. 78 of the Act is 
the person, who is entitled to present it for acceptance. Under s. 78, the payment 
must be to the holder of the instrument ; and if Vrajlal had no authority to receive 
the amount on behalf of the plaintiff, there was no valid presentment of the hundi 
by him for acceptance either. 

It has next to be considered whether, assuming that there was a proper present- 
ment of the hundi for acceptance, there was a valid acceptance thereof. The argu- 
ment of the appellant was that as the hundi had got into the hands of the defendants 
and was produced by them, the very fact of its possession would be sufficient to con- 
stitute acceptance. Under the common law of England, even a verbal acceptance 
was valid. Vide the observations of Baron Parke in Bank of Ireland v. Archer. 
It was accordingly held that such acceptance could be implied when there was undue 
retention of the bill by the drawee. (Vide Note to Harvey v. Martin’). But the law 
was altered in England by s. 17(2) of the Bills of Exchange Act, 1882, which enacted 
that an acceptance was invalid, unless it was written on the bill and signed by the 
drawee. Section 7 of the Negotiable Instruments Act following the English law, , 
provides that the drawee becomes an acceptor when he has signed his assent upon 
the bill. In view of these provisions, there cannot be, apart from any mercantile 
usage, an oral acceptance of the hundi, much less an acceptance by conduct, where 
at least no question of estoppel arises. 

But then, it was argued that the possession of the hundi was not the only cir- 
cumstance from which acceptance could be inferred ; that there was the plea of the 
defendants that they had discharged the hundi; and that that clearly imported an 
acknowledgment of liability on the bill, and was sufficient to clothe the plaintiff 
with a right of action thereon. Assume that the plea of discharge of a hundi implies 
an acknowledgment of liability thereunder—an assumption which we find it difficult 
to accept. The question still remains whether that is sufficient in law to fasten a 
liability on the defendants on the hundi. What is requisite for fixing the drawees 
with liability under s. 32 is the acceptance by them of the instrument and not an 
acknowledgment of liability. As the law prescribes no particular form for accept- 

į ` tance, there should be no difficulty in construing an acknowledgment as an acceptance; 
but then, it must satisfy the requirements of s. 7,and must appear on the bill and be 
signed by the drawees. In the present case, the acknowledgment is neither in 
writing ; nor isit signed by the defendants, Itis a matter of implication arising from 
the discharge of the instrument. That is not sufficient to fix a liability on the defen- 
dants under s. 32. In conclusion, we must hold that there was neither a valid pre- 
sentment of the hundi for acceptance, nor a valid acceptance thereof. 

In the result, the appeal fails, and is dismissed with costs. 


Appeal dismissed, 
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Before the Hon'ble Mr. M. O. Ohagla, Ohief Justios, Mr. Justice Gajendragadkar and Mr * Justice 
Bavdekar. ° 


KAIKHUSROO PHIROZSHAH DOCTOR v. THE STATE OF BOMBAY.* 


Bombay Land Requisition Act (Bom. XXXIII of 1948), Seo. 6(4), Explanationt—Constitution 
of India, arte. 226, 19(1)(b), 31(1)(2)—Declaration made by competent authority under s. 6(4) 
that premises vacant or had becoms vacant whether can be interfered with by High Court under 
art. 226—Power of High Court to issue writ or direction whether impaired by provistons of 
8. 6—Writ of mandamus, nature of. 

The High Court cannot interfere under article 226 of the Constitution of India with a 
declaration made by a competent authority under a. 6(4} of the Bombay Land Requisition 
Act, 1948, that certain premises were vacant or had become vacant. 

Notwithstanding the declaration to be made under s. 6 of the Bombay Land Requisition 
Act and notwithstanding the provisions of 8. 6 of the Act, the power of the High Court under 
art. 226 of the Constitution remains entirely unimpaired and the High Court can always act 
under that article whenever a proper case is made out for its interference by a writ of manda- 
mus or by any other writ or direction. . 

The Court issues a writ of mandamus in order to compel an authority to act according 
to the mandate of the Legislature. The Court is anxious to see that the authority does not 
step outside the ambit of the law within which its power must be exercised. The Court 
would be anxious to see that if any powers are conferred upon the authority, the powers are 
exercised strictly in accordance with the conditions and limitations laid down by the Legis- 
lature. But mandamus oan only function and operate within the law. Its function is to 
enforce the law, whatever the nature or character of the law might be, and when a party 
comes to the Court under art. 226 of the Constitution, it requires the assistance of the Court 
to carry out the provisions of the law on the assumption that those provisions are valid pro- 
visions and effect must be given to those provisions. 

Mohsinali Mohomedals v. State of Bombdy}, confirmed. 
Raj Krushna v. Binod?, explained. 

The view taken in Heman Alreja v. Bombay State, that in the case of deprivation of pro- 
perty the proper article of the Constitution of India to consider is not art. 19({1)(b) but art. 
81 (1) or 31(2), affirmed. 

Virendra Singh v. State of Uttar Pradesh‘, referred to. 


On March 16, 1954, the following order was made by the Accommodation Officer 
in respect of a flat in a building known as Ava Ohambers at Dhobi Talao in Bombay-:— 


“WHEREAS on inquiry it is found that the premises specified below had become vacant in the 
month of April 1952. 


* Decided, August 20, 1964. O. O. J. 
Appeal No. 77 of 1954: Miscellaneous No. 
230/X of 1954. 

+ The material portions of the section rm 
thus : 

6. (4) Whether or not an intimation under 
sub-section (2) is given and notwithstanding 
anything contained in section 5, the State 
Government may by order in writing— 

(a) requisition the premises for the purpose 
of the State or any other public purpose and 
may use or deal with the premises for any such 


pppoe in such manner 43 may appear to it to. 


expedient ; or 

_ Provided that where an order is to be made 
under clause (a) requisitioning the premises in 
respect of which no intimation is given by the 
landlord, the State Government shall make 
such inquiry as it deems fit and make a de- 
claration in the order that the premises were 
“vacant or had become vacant, on or after the 
date referred to in sub-section (1) and such 
declaration shall be conclusive evidence that 
the premises were or had so become vacant : 


Haplanation.—For the purposes of this 
section,— 

(a) premises which are in the ocoupation of 
the landlord, the tenant or the sub-tenant, as 
the case mey be, shall be decmed to be or 
become vacant when such landlord cesses to be 
in occupation or when such tenant or sub- 
tenant ceases to be in ocoupation upon ter- 


mination of his tenancy, eviction, assignment’ i 


or transfer in any other manner of his interest 
in the premises or otherwise, notwithstanding 
any instrument or occupation by any other 
persor prior to the date when such. landlord, 
tenant or sub-tenant so ceases to be in occupa- 
tion ; 

(5) promises newly erected or re-constructed 
shell be deemed to be or become vacant until 
they are first ocoupied after such ereotion or 
reconstruction. 

1 (1950) 53 Bom. L. R. 94. 

2 [1954] A. I. R. 8. C. 202. 

3 (1951) 53 Bom. L. R. 3&5. 

4 [1954] A. I. R. S.C. 447. 
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Now, therefore, in exercise of the powers conferred by clause (a) of sub-section(4) of section 6 
of the Bombay Land Requisition Act, 1948 (Bom. XX XIII of 1948), the Government of Bombay 
ig pleased to requisition the said premises for a public purpose, namely, for housing a Bombay 

tate Goverfiment servant.” n 
One K. P.eDoctor (petitioner) who was in occupation of the aforesaid flat applied 
to the High Court on June 4, 1954, for inter alta a writ of mandamus or directions 
or orders or writs under art. 226 of the Constitution of India to quash the order of 


requisition. ShahJ., who heard the petition, rejected it by the following order dated 
June 7, 1954 :-— 


Saan J. Norule. Iam bound by the judgment of this Court that the declaration 
of vacancy by the State Government under s. 6(4)(a) of the Bombay Land Requisi- 
tion Act is conclusive. It is urged that, that view is open to question because of 
the judgment of the Supreme Court in Raj Krushna v. Binod!. I am unable 
to see the relevance of the Supreme Court judgment to the present case. It is al- 
ways open to the Legislature to declare that a particular fact shall be deemed to be 
conclusively proved when certain preliminary facts are established. The question 
before the Supreme Court was whether the jurisdiction of the High Court under art. 
226 could be excluded by the Legislature declaring an adjadication of a tribunal final. 
That is not the question here. The declaration by the State Government under s. 6 
(4)(a) is not an adjudication by a tribunal. Inanycasesolongasthe judgment of this 
Court ( Mohsinal: Mohomedali v. State of Bombay?) is not overruled Iam bound by it. 


- The petitioner appealed. The petition came up for hearing before a bench com- 
posed of Chagla ©. J. and Dixit J. The matter was referred to a full bench by the 
division bench on July 21, 1954. 

The petition was heard by a full bench composed of Chagla ©. J., Gajendragadkar 
and Bavdekar JJ. 


N. A. Palkhivala, and D. M. Buch, for the appellant. 
M.P. Amin, Advocate General, and H. M. Seervat, for the respondent. 


Cuacia C.J. This is an appeal against the decision of Mr. Justice Shah by which 
he dismissed a petition preferred by the appellant challenging an order of requisition 
made on March 16, 1954, under s. 6(4) of the Land Requisition Act, 1948. e view 
taken by Mr. Justice Shah was that by the petition the petitioner was intending to go 
behind the declaration of vacancy made by the State of Bombay under s. 6 of the 
Bombay Land Requisition Act and in view of the decision of this Court in Mohsinalt 
Mohomedali v. State of Bombay’, it was not open to him to go behind that declaration. 
It was urged before the learned Judge that a recent decision of the Supreme Court 
in Raj Krushna v. Binodt had made an important alteration in the law 
and that Mohetnali’s case may be looked upon as overruled. The learned Judge 
refused to take that view of the observations of the Supreme Court and proceeded to . 
dismiss the petition. When this matter came before a division bench, in view of 
the importance of the question raised it was suggested by Mr. Palkhivala on behalf 
of the appellant and the Advocate General on behalf of the respondent that the matter 
might be considered by a full bench. Therefore, this appeal now comes before us. 

The question that arose in Mohsinals’s case was whether a declaration made under 
s. 6(4) of the Bombay Land Requisition Act was conclusive both as to facts and as to 
law. Mr. Justice Tendolkar had taken the view that the declaration was conclusive 
only with regard to facts, but it was open to the Court to consider whether the legal 
requirements which went to constitute the vacancy had been satisfied or not. The 
appellate, Court differed from the view of Mr. Justice Tendolkar and held that the 
‘declaration was binding with regard to all aspects of vacancy and that it was not open 

. tosthe Court either to go into the question of facts or into the legal aspect of the 
vacancy once a declaration under s. 6(4) was made. At that time the view taken was 
that the order of requisition was a quasi-judicial order and that the tribunal which 
made the inquiry and ultimately made the declaration was acting as a quasi-judicial 
‘tribunal and i in that decision we therefore pointed out that a declaration made under 
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s. 6(4) could be challonged properly by a writ of certiorari, and we indicated what the 
limitations of this Court were when issuing a writ of certiorari. We pointed out that 
if the decision of the tribunal was with jurisdiction, we could only interfgre if there 
was an error apparent on the face of the record, and as in that case we did not find 
any error apparent on the face of the declaration made, we refused to interfere with 
the order of acquisition. 

Now, it is suggested that a recent decision of the Supreme Court has put a different 
complexion on the matter and the recent decision on which reliance is placed is Raj 
Krushna v. Binod. The Supreme Court was there considering a decision of an 
election tribunal and the view taken by the Supreme Court was that the decision of the 
election tribunal was not a proper decision. The Supreme Court set aside the deci- 
sion of the election tribunal and remanded the matter to a new election tribunal 
to be set up by the Election Commissioner. It was pointed out to the Supreme Court 
that s. 105 of the Representation of the People Act made the decision of the election 
tribunal final and it was in connection with that section that the Supreme Court made 
the following observations (p. 204) : . 

“Our power to make such an order was not questioned but it was said that when the legisla- 
ture states that the orders of a Tribunal under an Act like the one here shall be conclusive and. 
final (section 105), then we should not interfere. It is sufficient to say that the power@ conferred 
on us by Article 136 of the Constitution and on the High Courts under Article 226 cannot be taken 
away or whittled down by the legislature. Bo long as these powers remain, our discretion and 
that of the High Courts is unfettered.” J 
Now, with respect, this ir a proposition of law to which expression has been given on 
several occasions by this Court also, and in effect what the Supreme Court says is 
that if the Legislature attempts to make the decision of any tribunal final, it cannot 
by doing so prevent the High Court from issuing the proper writ either under art. 226 
or under art. 227. In this particular case the Supreme Court was dealing with art. 226 
because the election tribunal was a judicial tribunal and the view taken by the 
Supreme Court was that there was an error apparent on the face of the record. There- 
fore, by making the decision of the election tribunal final the Legislature could not 
prevent either the High Court or the Supreme Court from interfering by a writ of 
certiorari in a case where a writ of certiorari could properly be issued. In Mohsinali’s 
case we laid down indentically the same proposition. Although we held that the 
declaration under s. 6(4) was conclusive and binding, we were at pains to point out 
that in a proper case the Court would have interfered with a writ of certiorari. The 
Supreme Court has subsequently held that the order of requisition is an administra- 
tive order and not a quasi-judicial order. But even so, although the declaration made 
under s. 6(4) may be final and conclusive, it will not prevent the Court from in- 
terfering under art. 226 if in the opinion of the Court a writ of mandamus would pro- 
perly lie, because if the order is an administrative order, the only way the Court can 
interfere with such an order would be by a writ of mandamus. ‘Therefore, it is dif- 
fioult to understand how this observation of the Supreme Court has in any way 
affected Mohsinalt’s decision or the principle of law enunciated in that decision. 
The power of this Court under art. 226 remains unimpaired notwithstanding the fact 
that a declaration as to vacancy has been made conclusive by s. 6(4) of the Land 
Requisition Act. But the question that we have to consider is, what is the proper 
case in which the Court will issue a writ of mandamus when a declaration as to vacancy 
has been made under s. 6(4) ? a 

Now, Mr. Palkhivala’s contention is that the power to requisition conferred upon 
the State under the Land Requisition Act is conditioned by three limitations. It 
is not an absolute or arbitrary power. It is a power that can only be exercised pro- 
vided three conditions are satisfied and those three conditions are that there must 
be premises to which the Act applies, that there must be a public purpose for requi- 
sitior®hg the property, and that the premises to be requisitioned must be vacant 
premises. Mr. Palkhivala says that under s. 6 only vacant premises are to be re- 
quisitioned, and whether premises are vacant or not is an objective fact which has to be 
objectively determined. Therefore, according to him it would be opea to a citizen 
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to come to this Court and challenge an order of requisition on the ground that one of 
the three conditions precedent has not been complied with. If premises which are 
ng vacant have been requisitioned, then it is a failure to comply with a condition 
precedeht arid it would be open to the party aggrieved by the order of requisition to 
challenge it onthe ground that the premises which were requisitioned were not vacant. 
Mr. Palkhivala therefore contends that inasmuch as the Legislature has proceeded in 
s. 6 to substitute the declaration with regard to the vacancy as a condition precedent 
for the fact of vacancy itself, the Legislature has impaired the jurisdiction of the High 
Court under art. 226 and has prevented the High Court from deciding whether the 
condition precedent with regard to vacancy has been satisfied or not. In order to 
appreciate the validity of this argument one must bear in mind what is the nature of a 
writ of mandamus. The Court issues a writ of mandamus in order to compel an 
authority to act according to the mandate of the Legislature. The Court is anxious 
to see that the authority does not step outside the ambit of the law within which its 
power must be exercised. The Court would be anxious to see that if any powers are 
conferred upon the authority, the powers are exercised strictly in accordance with the 
conditions and limitations laid down by the Legislature. But mandamus can only 
function and operate within the law. Its main function is to see that law is observed. 
Therefore, if in this case the Legislature has laid down certain provisions and if 
those provisions are complied with, then it is difficult to see how the assistance ofthis 
Court can be sought because the citizen may feel a grievance that hardship is caused 
to him or that a better procedure should have been substituted in place of the one that 
the Legislature has thought fit to incorporate in the legislation. It is perfectly true, 
as Mr. Palkhivala says, that the condition precedent to requisitioning the premises 
is vacancy, but it is equally true that the Legislature has thought fit to provide that 
a declaration made after such inquiry as may be held that certain premises are vacant 
is conclusive and it is not open to the Court to go behind that declaration. There- 
fore, in eftect and in substance what the Legislature has provided is thut those pre. 
mises may be requixitioned with regard to which a declaration as to their being vacant~+ 
has been made by the State. Mr. Palkhivala has conceded that if the Legislature had 
provided that premises may be requisitioned if Government were satisfied that they 
were vacant, he could not have asked the Court to interfere once the Government had 
arrived at the necessary satisfaction. Mr. Palkhivala also concedes that if the 
Legislature had provided that the only condition precedent for the requisitioning of 
the premises was a declaration made by a competent officer, he could not have asked 
the Court to interfere because the condition precedent would have been satisfied. 
But he says that the position in law is different from the two positions just referred to. 
The condition precedent is not the declaration and is not the satisfaction of the Go- 
vernment, but is the objective fact of vacancy itself. In ovropinion, we must read 
s. 6 as a whole, and reading that section as a whole, it is clear that although the Legis- 
lature required that the premises should be vacant and that only vacant premises 
could be requisitioned, the Legislature equally wanted to confer power upon the 
State Government to decide whether the premises were vacant or not. The Legis- 
ture has in the explanation to s. 6 given an indication as to what in its opinion is a 
vacancy. That would be a directive and a guidance to the authority holding the 
inquiry and making the declaration, but it is perfectly clear that the Legislature 
; intended that the declaration as to vacancy made after an inquiry should be conclu- 
j sive, final and binding, and that the only tribunal that should determine the question 
of vacancy is the tribunal set up by the Legislature itself under s. 6(4). 

Now, what we have to consider is, what is there in the Constitution which prevents 
the Legislature from making the decision of a particular tribunal final ? Does that 
fact in any way militate against the jurisdiction and the power of the High Court 
undet art. 226% In our opinion it is clear that no question of mandamus 
can possibly arise where the Legislature has chosen to make the decision of a certain 
authority final and conclusive. It is difficult to understand how it could be said in 
this case that in making a declaration as to vacancy the Government has in any way 
acted contrary to the statute, or that it has done anything which would justify inter- 
ference by the Vourt in its decision or action. The real grievance of the petitioner 
is nôt that the Government has not complied with the provisions of the law or carried 
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out the directions of the Legislature, but that the law passed by the Legislature is 
not such as meets with the wishes and approval of the petitioner. The grievance is 
against the declaration as to vacancy being made conclusive. But the Ceurt én 
exercising its jurisdiction under art. 226 and issuing a writ of mandamus does not 
alter the law in order to remove the grievances. Its function is to efiforce the law, 
whatever the nature or character of the law might be, and when a party comes to 
this Court under art. 226, it requires the assistance of the Court to carry out the pro- 
visions of the law on the assumption that those provisions are valid provisions and 
effect must be be given to those provisions. Therefore, in our opinion, once the true 
nature of the writ of mandamus is appreciated, it is clear that this Court cannot inter- 
fere under art. 226 with a declaration made by a competent authority under s. 6(4) 
of the Land Requisition Act that certain premises were vacant or had become vacant. 

Therefore, in our opinion, there is nothing in the judgment of the Supreme Court 
which in any way impairs the validity of the decision given in Mohsinali’s case. Not- 
withstanding the declaration to be made under s. 6 and notwithstanding the provisions 
of s. 6, the power of the High Court under art. 226 remains entirely unimpaired and 
the High Court can always act under that article whenever a proper case is made out 
for its interference by a writ of mandamus or by any other writ or direction. 

It was then sought to be argued by Mr. Palkhivala that the provisions of s. 6(4) 
are bad inasmuch as they offend art. 19({Z)(f) of the Constitution, and the argument 
is put this way. Mr. Palkhivala says that whether premises are vacant or not are 
left in the uncontrolled decision of the executive. There is no appeal from that de- 
cision and that decision cannot be challenged before any judicial tribunal. It is 
therefore suggested that to deprive a citizen of his property after a decision so given 
is putting a restriction upon the right of a citizen to hold property which is not a 
reasonable restriction at ail. It is also pointed out by Mr. Palkhivala that under s. 6(4) 
(i) no particular inquiry is obligatory, in other words, Government strictly in law 
may arrive at a decision that a property is vacant without giving any notice to the 
party affected and without holding any formal inquiry. This raises a very interest- 
ing question, but before we go into it we must be satisfied that art. 19(Z)(f) has any 
application to the fcats of this case. Now, when property is requisitioned, the person 
against whom the order is made is deprived of his property, and we have taken the 
view that in the case of deprivation of property the proper article to consider is not 
art. 19(Z)(f) but art. 31(Z) or 31 (2). That view will be found in Heman Alreja v. 
Bombay State+. Mr. Palkhivala says that that view has not found favour with a 
recent decision of the Supreme Court in Virendra Singh v. State of Uttar Pradesh?. 
We may point out that in Alreja’s case we based our view on two decisions of the 
Supreme Court, viz. A. K. Gopalan v. The State’, and Charanjit Lal v. Union of Indiat. 
Now, the recent decision of the Supreme Court on which reliance is placed dealt with 
the case of revocation of a grant and the learned Judges of the Supreme Court 
came to the conclusion that the deprivation could not be justified under art. 31(Z) 
of the Constitution. But their Lordships went on to observe that the action of 
the Government concerned could not be defended also on the ground that art. 19(Z)(f) 
was attracted, and it is therefore urged by Mr. Palkhivala that although this was a 
casa of deprivation of property, the view taken by the Supreme Court was that not 
only art. 31(Z) applied but also art. 19()(f). We have had occasion recently to point 
out* that we must show the same respect for an obiter dictum of the Supreme Court as 
we used to show to the obiter dictum of the Privy Council. Judicial disclpline un- 
doubtedly requires it. But we also pointed out what are the obiter dicta which re- 
quire to be followed by the High Courts in India. Any considered opinion by the 
Supreme Court, even on a point which does not strictly arise for decision, must be 
accepted by the High Courts as laying down a statement of law which must be fol- 
lowed. But with great respect to the Supreme Court, we do not read this parficular 
observation as laying down that the views of the Supreme Court, expressed with preat 
emphasis and after due deliberation, have been set aside by a passing casual obser- 
vation that art. 19(1)(f) applied to the facts of that case. There is a further aspect 
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to which attention might also be drawn. We have a judgment of a division bench 
and we should be satisfied that the Supreme Court has expressly or by necessary 
implication overruled that judgment. We see no indication whatsoever of the 
Supremé Court having done so. Therefore, unless the Supreme Court at some future 
date more carefully considers this aspect of the case upon which Mr. Palkhivala 
places great emphasis, we do not think that we would be justified in departing from 
the view consistently held by this Court since Alreja’s case was decided. We have, 
therefore, not permitted Mr. Palkhiwala to argue that if art. 19(Z)(f) applied the 
restrictions placed upon the rights of the petitioner are not reasonable restrictions, 
and therefore they contravene his fundamental rights. If the matter goes higher, 
it would be open to him to place this contention before the Supreme Court and invite 
authoritative opinion on that point. 


The result is that the appeal fails and is dismissed. No order as to costs. 

Appeal dismissed. 
Attorneys for appellant: Bhatshankar Kanga & Girdharlal. 
Attorneys for respondent: Litle & Co. 


APPEAL FROM ORIGINAL CIVIL. 


Before the Hon'ble Mr. M. C. Ohagla, Chief Justice, and Mr. Justice Shah. 
8.8. MIRANDA, LTD. 'v. THE STATE OF BOMBAY.* 


Bombay Abkars Act (Bom. V of 1878), Secs. 19, 10, 194, 15(d), 15A—Nottfication No. 10604]45 
dated December 16, 1948, tssued under s. 19 by Government of Bombay— Whether 8. 19 empowers 
Government to levy exotse duty upon excisable article more than once—Nottfication to extent 
that it imposed additional duty on persons who had already paid duty under 8. 19 whether 
bad—First proviso to 8. 194 whether affected or modified by rules made by Commisstoner—Mers 
fact that Legislatures competent to levy a tax whether can lead to inference that such power conferred 
upon delegated authority—Definition of word in taxing statuts whether can be permitted to 
enlarge liability of taz payer or increase power of State to tax. 

Section 19 of the Bombay Akbari Act, 1878, does not empower the Government to levy an 
excise duty upon an excisable article more than once. 

Sections 10 and 19 of the Bombay Abkari Act must be read together. 

Once the duty mentioned in s. 19 of the Act has been paid, the prohibition contained in 
8.10 must disappear. In other words, if a person who wishes to transport an excisable article 
pays the duty at the rate fixed by Government under s. 19, then he has a right to transport 
that excisable article and he cannot be faced any further with the prohibition contained 
ins. 10. Therefore the notification [No. 10504/45] dated Decomber 16, 1948, issued by the 
Government of Bombay, is bad to the extent that it conferred upon the Provincial Govern- 
ment the right to claim from a person (who had already paid the duty under s. 19 of the 

` Aot at the rate indicated in the first proviso to s. 19A of the Act), an additional duty. 

The first proviso to s8. 19A of the Bombay Abkari Aot deals with the incidence of taxation, 
the liability of the tax-payer, the rate at whioh the tax-payer is liable to pay the tax, and the 
quantum of the tax; therefore the proviso cannot be affected or modified by any rules made 
by the Commissioner. 

Patton v. Brady,! referred to. 

The mere faot that the Legislature is competent to impose a particular type of tax cannot 
lead to the necessary or inevitable inference that that power was conferred upon the delegated 
authority. - 

A definition of a word used in a taxing statute cannot be permitted to enlarge the liability 
of the tax-payer or to increase the power of the Btate to impose tax. 

Myssus. 8. S. Miranda, Limited (plaintiff), who were the holders of a Trade and 
Import License of foreign liquor were granted a Restricted Trade Licence till March 
31, 1949, and up till that date the plaintiffs used to keep the liquor in a bonded 
warehouse. On April 2, 1948, the Government, through the Excise Officer in charge, 
informed the plaintiffs that as they were launching the policy of prohibition, the 
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plaintiffs should keep the liquor in their own godowns after paying the necessary 
excise duty on them. In pursuance of this the plaintiffs paid a sum of Rs. 2,17,355- 
14-0 as duty and obtained transport permits from Government authorising them to 
transport their stock of foreign liquor from their private bonded warehofise at No. 3, 
ee Cottage, Mazgaon, to the licensed premises of the plaintiffs in thessame building. 
ois Nas the plaintiffs sold some of these goods. 

ecember 16, 1948, a notification was issued by the Government of Bombay, 
the relevant portions of which were as follows :— 

No. 10604/45.—In exercise of the powers conferred by section 19 of the Bombay Akbari Act, 
1878 (Bom. V of 1878), and in partial supersession of all previous orders and notifications issued 
thereunder that is to say, in so far as they relate to the imposition of excise and countervailing 
duties charged on the oxcisable articles specified in column 1 of Schedules A and B hereto annexed, 
the Government of Bombay is pleased to direct that :— 

(a) excise, or countervailing duty, as the case may be, shall be imposed on the excisable 
articles specified in column 1 of Schedule A at the rate specified in columns 2 and 3 thereof, 
when such excisable articles are,— 

($) imported into the Province in accordance with the provisions of sub-sedtion (1) of 
section 9 of the said Act; or 

(#4) issued from any brewery, distillery or a warehouse established under the said Act in 

the Province ; or 

(iii) transported from the premises of persons holding a Trade and Import license under 
the said Act to any place within the Province : 

Provided that nosuch duty shall be imposed on the excisable articles which have been imported 
into British India and were liable on such importation to duty under the Indian Tariff Aot, 1934, 
or the Sea Customs Act, 1878: 

Provided further that if excise or countervailing duty has already been paid on such excisable 
articles for their import, issue or transport for consumption into, to or within any place in the 
Province, the amount of duty to be imposed shall be the difference between the amount of duty 
leviable at the rates specified in the said Schedule and that already paid on such articles; and 

(b) excise or countervailing duty, as the case may, shall be imposed on spirituous medicinal 
preparations and spirituous toilet preparations specified in column 1 of Schedule B at the rate 
specified in column 2 thereof. [Bom. Govt. Gaz. Part IV-B, Rules and Orders, dated December 
16, 1948.) 

The plaintiffs thereafter wanted to transport their stock of foreign liquor from their 
godown but could not do so without paying the additional duty under the aforesaid 
notification. The plaintiffs paid to Government under protest a sum of Rs. 2,64,968- 
15-0, being the amount of the difference between the excise duty on the increased 
scale and the duty originally paid by the plaintiffs. 

The plaintiffs filed the present suit against the State of Bombay inter alia for the 
refund of the sum of Rs. 2,64,968-15-0 and for a declaration that the notification 
dated December 16, 1948, was illegal, invalid and wlira vires of the provisions of the 
Bombay Abkari Act, 1878, and in particular beyond the scope of s. 19 of the Act. 

Desai J., who heard the suit, held that the notification impugned was not illegal, 
invalid or ultra vires the provisions of the Bombay Abkari Act nor did it go beyond 


the scope of s. 19 of the Act and dismissed the plaintiffs’ suit. His Lordship deliver. 


ed the following judgment on February 17, 1954 :—- 


Dasar J. The plaintiffs sue the State of Bombay for a refund of a sum of Rs. 
2,64,968-15-0 and interest on the same on the ground that they paid that amount 
under protest when additional duty was levied on foreign liquor by a notification issued 
on December 16, 1948. 

There is no dispute about the facts having bearing on the case. The plaintiffs 
were holders of a Trade and Import License which continued till March 31, 1949. 
In view of the policy of prohibition which was being inaugurated by the defendant 
the Excise Officer in charge addressed. a letter to the plaintiffs on April 2, 1948, asking 
the plaintiffs to keep their goods in bond in their own duty-paid godown after paying 
excise duty on the same. Prior to this the Government in accordance with the pro- 
visions contained in s. 15 of the Bombay Abkari Act, 1878, used to maintain establish. 
ed or licensed warehouses at various places in the State. In pursuance of that letter 
the plaintiffs paid a sum of Rs. 2,17,355-14-0 to the devendants. Transp&rt perthits 
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were thereupon issued to the plaintiffs authorising the plaintiffs to transport their 
stock of foreign liquor from their private bonded warehouse at No. 3, Rose Cottage, 
Mazagaon, to the licensed premises of the plaintiffs in the same building. This was 
fone, as learned counsel for the plaintiffs stated, because the defendant wanted to 
introduce the, policy of prohibition and discontinue the system of bonded warehouses 
where foreign liquor could lie without payment of duty. Learned counsel also stated 
that what was really done was that the bonded warehouse was converted into licensed 
premises for storing duty-paid foreign liquor. Some of the goods on which duty was 
paid were sold by the plaintifis. On December 16, 1948, a notification was issued 
by the Government of Bombay in exercise of the powers vested in it under s, 19 of the 
Bombay Abkari Act, 1878, whereby Government inter alia doubled the duty on 
foreign liquor which necessarily included the stock of foreign liquor owned by the 
‘plaintiffs. The plaintiffs thereafter wanted to transport their stock of foreign liquor 
from their godown where they kept their stock but could not doso without paying 
additional duty as the notification referred to by me had already come into force. 
Therefore, in December 1948 and January 1949 they paid to the defendant under 
protest in aggregate sum of Rs. 2,64,968-15-0 as being the amount of the difference 
between the excise duty on the increased scale and the duty originally paid by the 
plaintiffs, : 

The caSe of the plaintiffs was.that what was done by the notification of December 
16, 1948, was imposition of additional duty. This was denied by the defendant who 
contended that there was no imposition of any additinal duty but all that was done 
by the notification was that a new and enhanced rate of duty was fixed by it. The 
case of the plaintiffs was that the additional excise duty paid by the plaintiffs and 
received by the defendant was an illegal exaction by the treasury of the defendant. 
The principal contention raised in the plaint was that the notification was ultra vires 
the provisions of the Bombay Abkari Act and in particular went beyond the scope of 
s. 19 of that Act. 

The Bombay Abkari Act consolidates and lays down the law relating to the import, 
export, transport, manufacture, sale and possession of liquor and intoxicating drugs 
in the State of Bombay. In the present case I am only concerned with the provisions 
of that Act so far as they relate to transport of liquor and intoxicating drugs. The 
expression ‘‘to transport” has been defined in s. 3, sub-s. (10), to mean ‘‘to move 
from one place to another place within the Provinoe.” Sections 10 and 19 of the 
Act are as follows :— 

“10. No intoxicant and no hemp shall be exported or transported unless :— 

(a) the duty, if any, payable under Chapter VI, or 

(b) if the article was previously imported, the duty, if any, imposed on its importation under 
the Indian Tariff Act, 1894, or the Sea Customs Act, 1878, has been paid, or a bond has been 
executed for the payment thereof. 

19. An excise duty or countervailing duty, as the case may be, at such rate or rates, as 
the Provincial Government shall direct may be imposed, either generally or for any specifled 
local area, on any excisable article— 

(a) imported in accordance with the provision of sub-section (1) of section 9; or 

(6) exported or transported in accordance with the provisions of section 10; or 

(c) manufactured under a licence granted in accordance with the provisions of section 14 
or section 15: 

Provided that :— 

($) duty shall not be so imposed on any article which has been imported into British India 
and was liable on such importation to duty under the Indian Tariff Act, 1894, or the Sea Customs 
Act, 1878. ' 

HBzplanation :—Duty may be imposed under this section at different rates according to the 
places to which any excisable article is to be removed for consumption or according to the varying 
atrerfgths and quality of such article.” 

It may be observed that s. 19 is one of the sections in Chapter VI of the Act which 
deals with “Duties”. 

Mr. N. A. Mody, learned counsel for the plaintiffs, referred to s. 19, s. 10 and s. 3 
(10) of the Act which I have already set out above. He also referred to ss. 15 and 
154 of the Act. As I have already observed s. 15 authorises the Government to 
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establish licensed or bonded warehouses for storing liquor and intoxicating drugs. 

Section 15A lays down inter alia that no intoxicating drug shall be removed from a ware- 

house or other place of storage unless duty, if any, imposed under s. 19 has begn 

paid or a bond executed for the payment of the same. Learned cotinselfor the 

Seen principally relied on s. 19A of the Act, the relcvant part ef which is as 
ollows :— 

“IÐA, Subject to any rules to regulate the time, place and manner of payment made by 
the Commissioner in this behalf, the duty referred to in the foregoing section may be levied in 
one or more of the following ways :-— 

(c) in the oase of oxcisable articles transported in accordance with the provisions of 
section 10,— 

(t) by payment in the district from which they are transported ; 

(%) by payment upon issue fot sale from a warehouse established or licensed under 
section 15... : 

i Provided that where payment is made upon issue for sale from a warehouse established or. 
licenced under section 15 such payment shall be at the rate of the duty in force at the date of 
the issue from the warehouse.” . 

The crucial argument was founded on the proviso already set out by me. The 
argument was that s. 19 authorised the Provincial Government to impose excise 
duty at’such rate or rates that it may direct and s. 19A lays down the provisions 
relating to the manner of levying such duty. It was said that full effect should be 
given by the Court to the provisions of law contained in s. 19A of the Act and 
particularly to the proviso to which reference has already been made. The argument 
ran that in the present case payment was made upon issus for sale of the plaintifis’ 
stock of foreign liquor from bonded warehouse and it was at the rate which was in 
force on the date of the issue. In such a case, so it was urged, it was not competent 
to the defendant subsequently to charge excise duty at any rate which was not in 
force on the date of the issue of the goods from the warehouse. Now there might 
have been some force in this contention if the law were that excise duty on particular 
goods could be enforced only once. But that, as I shall pointout later on, is not the 
strictly accurate legal position. But even apart from that the argument was that the 
proviso as well as the other provisions contained ins. 19A of the Act control the power 
vested in the Provincial Government under s. 19 of the Act. The argument of 
Mr. Mody proceeded that s. 19A laid down not merely rules regulating the time, 
place and manner of payment to be made to the Government or the manner of 
levying duty but also laid down incidents of taxation. Nowa plain reading of ss.19 
and 19A to my mind shows that it is s. 19 which is the section which empowers the 
Provincial Government to levy duty on import, export, transport, manufacture, 
zale and possession of liquor and intoxicating drugs. That section is, what may be 
conveniently described as, the charging section. Section 19A merely lays down rules to 
regulate the time, place and manner of the payment of the duty which may be levied 
by the Provincial Government under s. 19 of the Act. It merely deals with the 
manner or mode of collecting the duty and does not in my judgment lay down any 
incidents of taxation. If that be so, then the proviso tos. 19A cannot in any manner 
control or affect the provisions laid down in s. 19 which contains the vital and crucial 
provisions of law, dealing with the incidents of taxation. Section 19 empowers the 
Provincial Government to impose duty on excisable articles either generally or for 
any specific local area at such rate or rates as may be fixed by the Provincial Govern- 
ment. The crucial question which I am called upon to determine, therefore, is 
whether having been vested with the power to levy duty on any of the excisable 
articles by virtue of the provisions of the Act at such rate or rates as it may fix 
the Government had further the power to enhance the rate or rates already fixed 
by it. But before I proceed to consider that question I shall refer to the power of 
the Legislature to increase an excise once levied by it. In Patton v. Brady, è» case 
decided by the Supreme Court of the United States of America, tobacco, which had 
already paid excise duty, had been sold to the plaintiff. While it was still in his 
hands an Act was passed doubling the current rate of duty and (no doubt lest persons 
in possession at the moment of duty-paid tobacco should get an unearned profit on 
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its sale) imposing a special duty on all tobacco which had paid excise duty in force 
at the date of the Act and was at that date held and intended for sale. The Act 
was challenged ss unconstitutional on the ground that the Legislature having once 
excise an article could not excise it a second time. The Supreme Court upheld 
the Act on this particular point and referred to the observations on excise duties 
given in Blackstone and Story and to definitions in various standard dictionaries 
and then stated (p. 628) : 

“,..Within the scope of the various definitions we have quoted there can be no doubt that 
the power to excise continues while the consumable articles are in the hands of the manufacturer 
or any intermediate dealer, and until they reach the consumer. 

Our conclusion, then, is that it is within the power of the Congress to inoreage the excise... 
and that such increase may be made at least while the property is held for sale and before it has 
passed into the hands of the consumer.” o 
This case, as was observed by Gwyer C. J.in In Re The Central Provinces and Berar Act 
No. XIV of 1938,1 is a decision on the scope and extent of the power of Legislature to im- 
pose exaise duty. That the Legislature in the present case had the power to increase the 
rate of duty already levied under the Act was not seriously disputed beforeme. But 
what was urged before me was that the power of the Provincial Government in the 
matter had been circumscribed by the provisions of s. 19 of the Act and the Provincial 
Government having once levied the excise duty had no authority or power to increase 
that duty and particularly in a case where duty had already been collected before ` 
the increase had been levied. Now as I read s. 19, it empowers the Provincial Govern- 
ment to impose a duty on excisable articles at such rate or rates as it may fix in its 
sole judgment and discretion. The right has no doubt to be exercised within the 
power conferred by s. 19, but these powers are to my mind very wide, and not res- 
tricted as urged on behalf of the plaintiffs. Once that power to fix duty is delegated 
to the Provincial Government, that power would include in my jadgment the power 
to reduce the rates of duty or to enhance the same. In this respect as I read s. 19, 
the powers of the Provincial Government are commensurate with the powers of 
the Legislature as the Legislature was competent to delegate those powers to the 
Provincial Government and has done so. The only delimitations on these powers 
are to be found in s. 19 itself and they are, so far as levying of duty on transport 
of excisable articles is concerned, in cl. (b) of that section. Duty can be imposed 
on any excisable articles transported in accordance with the provisions of s. 10. 
Section 19(b) must, therefore, be read along with s. 10 of the Act. Reading the two sec- 
tions together it‘seems to me that the Provincial Government has been empowered to 
impose duty on excisable articles on transport from one place toanother within the 
State and prevent such transport unless duty has been paid. The question that 
mast, here, arise is: Duty at what rate? It was urged by learned counsel for the 
plaintiffs that once duty has been paid on excisable articles, there can be no further 
tax levied when any transport of excisable articles takes place thereafter. It was 
strenuously urged that once duty is paid on an excisable article, the prohibition or 
control enforceable under s. 10 of the Act must disappear. The argument proceeded 
that once duty was paid on an excisable article, its transport from one part of the 
State to another should remain free and unfettered in the absence of any specific 

{ provision of law in that behalf, and it was stated that there was no such specific pro- 
vision of law anywhere in the Act. I am unable to read s. 10 in the manner urged 
before me by learned counsel. The restriction or disability imposed by s. 10 comes 
into operation when an excisable article is to be transported. It is at that stage 
or that point of time that s. 10 comes into operation so far as transport of liquor 
or intoxicants has to be effected. And if that be the crucial time, then the authority 
whose duty it is to see that the provisions laid down in s. 10 are complied with is 
bouhd to see that duty has been paid on the article intended to be transported. 
Now the duty which he has to consider must in my judgment be the duty imposed 
by the Provincial Government and then in force and which can only be at the rate 
then fixed by the Provincial Government. On this view of the construction of s. 19 
read with s. 1) the result must be that there is nothing in s. 10 which prevents the 
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Provincial Government from levying and recovering duty at any enhanced rate 
on excisable articles which had already been taxed before. The language similar 
to that of s. 10 is to be found also in s. 15A of the Act. That section deals nob with 
transport but with removal from a distillery, brewery, warehouse or other place 
of storage established under the Act. In such a case there can be no rémoval unless 
duty imposed under s. 19 has been paid or a bond has been executed for the payment 
of the same. Here also question may arise whether duty to be considered as paid 
is the duty in force and in operation at the time of removal. I have referred to 
£. 15A only because learned counsel for the plaintiffs sought to derive some support 
for his argument from the language used by the Legislature in that section. I am 
unable to read anything in s. 15A which can help me in construing s. 10 differently 
from the manner in which I am inclined to constrne it. . 

Another argument pressed before me on behalf of the plaintiffs was that the de- 
finition of “to transport” in s. 3 (10) was wide and vague. I do not agree that there 
is any vagueness about the definition of the expression given by the Legislature. 
But I do agree that the definition is wide. But after all it was for the Legislature 
to give to the word “transport” wherever used in the Act a wide meaning or a restrict- 
ed meaning, and if the Legislature has thought it fit to give a wide import to that 
expression, I am bound to give effect to the definition enacted by the Legislature. 
The argument on this head was that the word “transport” in the Actend particularly 
* in ss. 19 and 10 should mean transport only on cne occasicn. The argument ran 
that there was already a transport of the goods when they were notionally removed 
from the bonded warehouse to the godown of the plaintiffs after paying duty. It 
was pointed out that in fact transport permits were issued by the defendant to the 
plaintiffs on April 5, 1948. These permits have been exhibited before me. It 
was also urged that the scheme of the Act showed that the word “transport” should 
have a restricted meaning and should be understood to mean transport only on one 
occasion. In the light of the decision of the Supreme Court of America to which . 
I have already adverted and of the wide definition given by the law-maker to the 
word “transport” and of the plenary powers of the Legislature which in the matter 
under consideration is sovereign, I am unable to see my way to give a restricted 
meaning to the expression “to transport’ as very stenuously urged before me, both 
by Mr. Mody and by Mr. Jhavery whe have argued the case on behalf of the plaintiffs. 
The view I take of the matter is that it was competent under the Act to the Provincial 
Legislature to impose tax on excisable articles whenever they were transported from 
one place to another and that power, so far it related to the fixing of the rates at 
which the duty was to be levied and some other allied matters having been delegated 
by the Legislature tothe Provincial Government, the Provincial Government became 
vested with the powers to impose duty on excisable articles which fell within the 
purview of the Act not only when they were transported in the beginning but even 
rae whenever they were transported from one place to another within the 

tate. 

The same argument was presented before me in a somewhat different garb by 
Mr. Jhavery. It was urged that once the power of fixing the rate had been exercised 
by the Provincial Government and duty had been collected at the former rate by 
the Government, that power became exhausted and there remained no power or ` 


authority in the Government to increase the rate of the duty imposed on the ex- - 


cisable articles in question. This argument has already been considered by me 
and it is not necessary to reiterate the conclusion already arrived at by me on the 
same point. i 

Based on all these considerations the conclusion I have reached is that it was 
within the power of the Provincial Government to issue the notification impugned 
before me and to inorease the duty which had already been levied on the Stock 
of foreign liquor belonging inter alia to the plaintiffs. 

Another aspect of the same argument urged before me by learned counsel was 
that the notification goes far beyond the powers conferred on the Provincial Govern- 
ment by the Legislature because it puts what was described by learned counsel as a 
clog on the rights of the subject. ‘The expression “clog” has been foung more, ap- 
propriate to the question of equity of redemption which at times arises for consi- 


Me TaS 


e1954] S. 8. MIRANDA, LTD, Y. STATE OF BOMBAY (0.0.J.)}—Desai J. 85 


deration and arose in the leading. case of a publican relating to supply of.beer. But 
leaving publicans and beer alone what I have to consider is whether there is anything 
im the notification which puts any illegal restriction on the rights conferred by the 
Act on the subject. I am unable to accept the argument that the construction which 
I am inclined’to place on the notification will have the effect of recognising powers 
in the Government which go beyond those conferred on it by s. 19. The powers 
conferred by that section are in my judgment wide enough to include the power to 
impose duty on excisable articles at any stage when they are being transported 
from one place to another. Of course that stage must be before the goods have 
passed into the hands of the consumer. 

There was some further argument urged before me about the injustice of imposing 
enhanced duty on goods, duty on which had already been collected from the plaintiffs. 
This argument raises questions which do not relate to the purpose or nature of the 
tax. Where the purpose or nature of the tax is not assailable, it is not the function 
of the Court to inquire into the motives of the Legislature or of the Authority to 
whom those powers may have been delegated; nor is it within the competence 
of the Court to concern itself with the salutary or injurious effect of the tax which 
the subject may havetopay. Taxation is an attribute of sovereignty and the remedy 
of the subject who wants to protest against the use, or abuse, of that power, where 
that power exists, is not by an approach to the Court but by other constitutional 
means. 

There remains for consideration the argument that by the notification challenged 
before me the Provincial Government in substance and in effect levied what was 
called double taxation. Now it is true that it is against the principle of the scheme 
of taxation that there should be double taxation and, therefore, there can be double 
taxation only where the Legislature has in terms of sufficient clarity and width so 
expressed its will. It has often been observed by the highest tribunals that even 
when there are no specific words in a statute preventing receipt of revenue or tax 
twice over, it would be clearly injustice and obviously unfair that the Government 
should have the same tax paid twice over to it by the same person in respect 
of the same article. This principle has long been assumed in cases of taxing statutes 
which do not prohibit double taxation. But there can be a different tax upon the 
same subject matter where there is legislative competence in that behalf. So also 
there can be an enhanced tax in respect of the same subject-matter and the circum- 
stance that the tax has already been levied and collected does not deprive the Le- 
gislature from enacting a law increasing that tax. There may be practical difficulties 
in the way of recovering the enhanced taxation, but with that the Court cannot be 
concerned when it is called upon to consider the powers of the Legislature or of 
the Authority to whom those powers have properly been delegated. And on the same 
principle there is nothing to prevent the Legislature from laying down that a tax 
of the nature of the excise duty shall be collected at every stage when goods are 

rted from one place in the State to another. One of the submissions urged 
before me by Mr. Mody was that if the definition under consideration were given 
full meaning, a person who removes an excisable article from one room in his house 


: to another room would be liable to pay additional tax or further tax of the same 


nature or increased tax under that same head of duty. The Court cannot interfere 
on the ground of the consequences of a law enacted in clear and unambiguous terms. 
The argument as presented emphasized the inconvenience that may be caused by 
subsequent enhancement of a tax already collected. This is an argument which the 
Court accepts, if at all, in very rare cases. As ə rule it does not find favour with and 
is shunned by the Court. Iam not inclined to accept the argument of inconvenience 
in es the provisions of the Bombay Abkari Act with which I am dealing in 
this - 

To turn to the question of double taxation I do not think this is a case of double 
taxation. What was done by the notification was not to levy another tax on the 
same person in respect of the same subject matter but to increase the rate at which 
the duty had glready been levied and recovered. In this view of the matter I do 
not, think jt is necessary for me to further examine the principle against double 
taxation. which was relied on by learned .counsel. for -the plaintiffs. I may also 
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observe that it is an accepted principle that a tax which could have been authorised 
originally could be authorised retro-actively. 

In my judgment, therefore, the notification impugned before me is, not illegal, 
invalid or ultra vires the provisions of the Abkari Act nor does it go beyond the scope 
of s. 19 of that Act. À 


The plaintiffs appealed. 


N. A. Palkhivala, for the appellants. 
K. H. Bhabha, for the respondents. 


Cmacrta C. J. This is an appeal against a judgment of Mr. Justice Desai and it 
arises out of a suit filed by the plaintiffs for refund of a sum of Rs. 2,64,968-15-0 paid 
under protest as additional duty levied on foreign liquor by a notification issued by 
Government on December 16, 1948. 

Now the fects really ere not in dispute. The plaintiffs were the holders of a Trade 
and Import Licence of foreign liquor until March 31, 1949, and up till fhat date 
they used to keep the liquor in a bonded warehouse. On April 2, 1948, Government 
informed the plaintifis that they were launching the policy of prohibition and therefore 
they would not be able to keep their goods in licensed warehouses, but that they 
should keep these goods in their own godowns after paying the necessary excise 
duty on them. In pursuance of this letter the plaintiffs paid the duty and obtained 
a transport licence from Government.. The transport was only notional in the sense 
that, though the goods remained'in the same premises, the premises ceased to be 
a licensed warehouse and became the private warehouse of the plaintifis. The 
transport permit makes it clear that authority is given to the plaintiffs to transport 
the foreign liquor from the bonded warehouse to their own private premises and that 
the goods have been cleared in full to trade. The transport permit was issued on 
April 5, 1948. Thereafter the plaintiffs sold some of these goods. On December 
16, 1948, a notification was issued by the Government of Bombay whereby Govern- 
ment doubled the duty on foreign liquor and Government insisted upon charging 
the additional duty upon the goods which were still lying inthe godown of the plain- 
tiffs, and the plaintiffs were not permitted to transport these goods unless this addi- 
tional duty was paid. Thereupon the plaintiffs paid the additional duty under pro- 
test and filed the present suit as already pointed out. The learned Judge has held 
that the additional duty was properly levied by Government and has dismissed the 
plaintiffs’ suit. It is against that decision that this appeal is preferred. 

In order to understand the contentions of the parties, it is necessary to look at 
the Bombay Abkari Act, 1878, as amended. It is not disputed by the State of 
Bombay that the charging section is s. 19 and that section provides as follows :— 

“An excise duty or countervailing duty, as the case may be, at such rate or rates as the 
Provincial Government shall direct may be imposed, either generally or for any specified local 
area, on any excisable article— 

(a) imported in accordance with the provision of sub-section (7) of section 9; or 

(6) exported or transported in accordance with the provisions of section 10; or 

(c) manufactured under a license granted in acoordance with the provisions of gestion 14 or, 
section 15:” : 
Therefore, by this section the Legislature has delegated to the State Government \ 
the power to impose an excise duty. It has also delegated to the State Government ! 
the power to determine at what rate the duty should be imposed and also the power ` 
to determine in which particular area the duty should be imposed and upon which 
article. Now, we are concerned here with the power of Government to impose a 
duty on an excisable article transported in accordance with the provisions of s. 10 ; 
and when we turn to s. 10, it provides that no intoxicant and no hemp shall Be ex- 
ported or transported unless the duty has been paid, or a bond has been executed 
for the payment thereof. Therefore, s. 10 imposes a prohibition against the export ' 
or transport of an intoxicant unless the proper duty has been paid. Section 19 
delegates to the State Government the power to impose a duty with regard to 

‘transport or export of excisable goods. But what is important and material to 
note is that, reading ss. 10 and 19 together, it is clear that, once the duty mentioned 
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in s. 19 has been paid, the prohibition contained in s. 10 must disappear. In other 
words, if a person who wishes to transport an excisable article pays the duty at the 
rete fixed by Government under s. 19, then he i as a right to transport that excisable 
article and he cannot be faced any further with the prohibition contained in s. 10. 
It is necessar$ to look at the Explanation to s. 19: it provides that duty may be 
imposed under this section at different rates according to the places to which any 
excisable article is to be removed for consumption, or according to the varying 
strengths and quality of such article. Therefore, it is open to the Government to say 
that, if goods are to be transported to a particular place, then the duty will be ‘x’, 
and if they are to be transported for consumption to another place, then the duty 
shall be ‘y’, and it is also open to the Government to vary the rates according to the 
strength and quality of the liquor on which the duty is imposed. 

Then comes s. 19A which deals with the mode of collecting the excise duty which 
can be imposed under s. 19, and the opening words of the section are :— 

“Subject to any rules to regulate the time, place and manner of payment made by the Com- 
missioner jn this behalf, the duty referred to in the foregoing section may be levied in one or more 
of the following ways :— ” 
and turning to the case of transport, which is dealt with in sub-cl. (c), it provides :— 

“in theecase of exoisable articles transported in accordance with the provisions of section 10—- 

($) by payment in the district from whioh they are transported ; 

any payment upon issue for sale from a warehouse established or licensed under 
section 15; ... 


Therefore, in this case the Government adopted the second mode of collecting excise 
duty on the articles under transport. They imposed the duty at the point of time 
when the excisable artioles were issued for sale from a licensed warehouse. Now, 
licensed warehouses are dealt with under s. 15 and the relevant sub-clause is sub- 
cl. (d), which provides that the Commissioner may establish or license a warehouse 
wherein any intoxicant or hemp may be deposited and kept without payment of 
duty. It was such a licensed warehouse where the goods of the plaintifis were lying 
without payment of duty, and when a notice was given to the plaintiffs that licensed 
warehouses ceased to exist and they must now keep the goods in their own private 
warehouse, there was an issue of these articles from the licensed warehouse to their 
own private warehouse, and it is at this point of time that the duty was levied by 
the Government and it is this mode of collecting the duty that was*adopted by 
the Government. 

Now, there is a very important provise to section 19A and it lays down that, 
where payment is made upon issue for sale from a warehouse established or licensed 
under s. 15, such payment shall be at the rate of the duty in force at the date of issue 
from the warehouse. Logically this proviso should not have found a place in s. 19A 
at all; it should have found a place in s. 19 because this proviso does not deal with 
the mode of collection, but it deals with the quentum of tax which the svbject has 
to pay and therefore it is more concerned with the question of charge rather than 
with the procedural question cf how the tax is to be collected. The proviso is man- 
datory in its terms ond it lays down that, if the second mode is adopted by the State 
under s, 19A(c)(##), namely, levying duty when the goods are issued from a licensed. 

` warehouse, then the liability of the owner of the goods is to pay such tax as would 
s be calculated by the rate prevailing at the date of issue. It is, therefore, clear that 
) this proviso determines and decides the liebility of the owner of the excisable articles 
to the payment of duty and it provides not only what is the rate at which he must 
pay tax, but it must follow logically that it also determines the quantum of tax 

he must pay if the particular mode is availed of under s. 19A. 

There is one other section to which reference might be made and that is s. 15A, 
whith provides that— 

“No intoxicant or hemp shall be removed from any distillery, brewery, warehouse or other 
place of storage established or licensed under this Act, unless the duty, if any, imposed under 
section 19 has been paid or a bond has been executed for the payment thereof.” 

To a considerable extent this section seems to overlap s. 10 and it may have been 
enacted for greater caution. But it is impossible to read this section as imposing 
a differen? liability to pay duty than the one contained in s. 19. Section 15A is 


88 THE BOMBAY LAW REPORTER. [Vou, uvi., 
e 


not the charging section, but it provides for greater caution that an intoxicant cannot 
be removed unless the duty imposed under s. 19 has been paid. Therefore, really 
we must come back to s. 19 in order to decide what is the power of Government ip 
impose excise duty and what is the liability of the citizen to pay that duty? 

It was contended before the learned Judge below that the Legislature has the 
competence to impose excise duty at more points than one. It was pointed out 
that the very nature of excise is that an article is liable to pay that type of duty 
at all stages—from the stage where the article is manufactured till it is ultimately 
consumed by the consumer—and it is perfectly competent to the Legislature, not 
only to impose excise duty at one point of time, but to impose it at several points 
of time. Now, that proposition is undoubtedly correct and it is beyond challenge. 
But what the learned Judge below has éverlooked—with very great respect to him-—- 
is that we are not concerned in this case with the competency of the Legislature, 
but with the question as to whether the Legislature being competent it has delegated 
the power to the State Government to impose excise duty more than once. What 
Mr. Bhabha wants us to hold is that, if we assume that there is competency in the 
Legislature, then we must infer that that power has been conferred upon the Govern- 
ment. Now, such an inference would be contrary to all canons of interpretation 
of a taxing statute. It is elomentary—and it need not be repeated—that, a taxing 
statute must always be construed in favour of the subject; and if Government 
claims any power of taxation, it must satisfy the Court that such a power is clearly 
conferred upon it by the Legislature. The mere fact that the Legislature was com- 
petent to impose a particular type of tax cannot lead to the necessary or inevitable 
inference that that power was conferred upon the delegated authority. We must, 
therefore, find in s. 19 any indication—and the indication must be clear and beyond 
doubt—that the Legislature delegated to the State Government the very important 
power of levying excise duty more than once and at more than one point during the 
progress of the excisable goods from the time that they left the bonded warehouse 
till the time that they reached the consumer. Now, there is absolutely nothing in 
8. 19 which justifies any such suggestion about the power of the State Government. 
Section 19 in terms does not empower the Government to levy an excise duty upon 
an excisable article more than once; and reading ss. 19 and 10 together, as they 
indeed must be read, it is again equally clear that there is nothing in the statute 
which re-imposes a prohibition upon the owner of excisable goods when that prohi- 
bition has been removed by his paying the requisite duty under s. 19. Teke this 
very case. The plaintifis paid the requisite duty at the rate prevalent on April 5, 
1948, by reason of the proviso to s. 19A and they got a transport permit for trading 
in these goods and thereby the prohibition under s. 10 was removed. What is 
there in the statute which justified the attitude of Government that that prohibition 
was re-imposed because Government, by a later notification (Bom. Govt. Gaz., Part 
IV-B, No. 10504/45 dated December 16, 1948) raised\the rate of duty and imposed 
it upon this particular excisable article ? 

Now, turning to the notification which has been issued under s. 19, as already 
pointed out, it raises the duty by doubling it. That power undoubtedly the Govern- 
ment has under s. 19. But the difficulty arises by reason of the second proviso to 
cl. (a) of this notification, and that second proviso is in the following terms :— 

“Provided further that if excise or countervailing duty has already been paid on such 
excisable articles for their import, issue or transport for consumption into, to or within any 
place in the Province, the amount of duty to be imposed shall be the difference between the 
amount of duty leviable at the rates specified in the said Schedule and that already paid on 
such articles...” 


In other words, this part of the notification confers upon the Provincial Government 
the right to claim from a person, who has already paid the duty under s. 19 atethe 
rate indicated in the proviso to s. 19A, an additional duty because under s. 19 the 
Government has varied the rate of excise duty to be charged on a particular article. 
Now, no one disputes the power of Government to increase the duty. The question 
is whether, having already collected the duty. on a particular article, the Govern- 
ment could re-impose an additional duty upon that very article although that article 
no longer suffered from the prohibition under s. 10 and the owner of that article 


od 
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was entitled in law to transport it, having already paid the duty. Mr. Bhabha says 
that the expression “transport” is very widely defined in the statute and “transport” 
means to move from one place to another within the Province; and, therefore, the 
argunfent 1s that, although duty was paid when the goods were issued from a license 
warehouse, there is still a liability upon the plaintiffs to pay duty when they seek 
to transport it from the warehouse to any part in the State of Bombay. In other 
words, it is contended that there is a power in Government to impose a duty at 
every stage of transport if the goods are transported from place to place and from 
time to time. Now, a definition of a word used in a taxing statute cannot be permit- 
ted to enlarge the liability of the tax-payer or to increase the power of the State 
to impose tax. However wide the definition of “transport? may be, the power to 
tax is still confined to the ambit of s. 19, and, as we have already pointed out, that 
power to impose excise duty on transport is a power that can be exercised at one 
point of time and with regard to one transport. In this particular case, the transport 
was looked upon as having taken place when notionally the goods of the plaintiffs 
ceased to be in a licensed warehouse and were in a private warehouse. t was 
the duty on transport as far as the plaintiffs were concerned. There is nothing in 
8.19 which permits Government to impose a further tax or an additional tax upon 
these very goods when the plaintiffs want further to transport it from their own 
private warehouse to some part in the State of Bombay. It has also been suggested 
by Mr. Bhabha that the proviso to s. 19A would be controlled by the rules or regulations 
made by the Commissioner and therefore Mr. Bhabha wants us not to attach such 
importance to this proviso as to make it a part of the charging section. Now, s. 19A 
is subject to any rules to regulate the time, place and manner of payment made by 
the Commissioner. In our opinion, the proviso to s. 19A neither deals with time of 
payment, nor place of payment, nor the manner of payment. Mr. Bhabha rather 
faintly suggested that the rate at which the payment was to be made was the manner 
of payment. That, in cur opinion, is entirely an untenable contention. As we 
have already pointed out, the proviso to s. 19A deals really with the incidence of 
taxation, the liability of the tax-payer, the rate at which the tax-payer is liable to 
pay the tax, and the quantum of the tax; and therefore the proviso to s. 19A could 
not be affected or modified by any rules made by the Commissioner. 


It is then suggested that there is nothing retrospective in the notification which 
is being challenged—the notification dated December 16, 1948. It is pointed out 
that what is attempted to be taxed are goods which are sought to be transported 
after they have been issued from a licensed warehouse. Now the objection to the 
notification is not that it is retrospective ; and, in our opinion, it is entirely immaterial 
whether it is retrospective or prospective. The objection to the notification is that 
the Stete Government hes no power under s. 19 to impose a second or additional 
excise duty on articles which have already been subjected to tax under s. 19. If 
the State Government has the power, then undoubtedly the notification would have 
been good, however retrospective in its character it might have been. If the State 
Government has no power, then the notification is bad, however prospective it may 
be in its character. Reliance was placed on a judgment of the American Supreme 
Court reported in Patton v. Brady’, That decision emphatically lays down that it 
was within the power of the American Congress to impose an additional excise upon 
manufactured tobacco on which the excise theretofore imposed by law had been 
paid, even though such tobacco had passed from the hands of the manufacturer, 
where it had not reached the consumer, and was, at the time of the passage of the 
Act, held and intended for sale. Now, really two questions arose for the determina- 
tion of the American Supreme Court: one was whether the nature of the tax imposed 
by the Gongress was excise, and the other was whether the goods having already 
been subjected to excise tax, the Congress had the competence to tax them over 
again. On the second point, the Supreme Court held that the Congress had the 
competence. Now, as we have ourselves pointed out, it is equally true that our 
State Legislature, which is a sovereign Legislature within the ambit of its own powers, 
has got every competence to levy an excise duty upon goods which have already 
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been subjected to that tax, and therefore that question is not of much assistance 
in deciding the qvestion as to whether in fact the Legislature has exercised its power. 
On the other point es to what is the excise duty, it was pointed out that the nature, 
of the excise or the tax on manufactured tobacco is a tax on an article manufactured 
for consumption, and imposed at a period intermediate the commencement of manu- 
facture and the final consumption of the article. Therefore, looking at the various 
definitions given by various authorities, the Supreme Court came to the conclusion 
that, till the point of time was reached when the article was finally consumed, excise 
could be levied upon that article; and, with respect, we accept that view of excise 
duty taken by he American Supreme Court. Therefore, if the State Legislature 
has the competence to impose an excise duty, that competence could be exercised 
upon goods at any point of time from the time they were manufactured till the time 
they were consumed, and Mr. Bhabha is right that the point of time at which the 
State Government seeks to impose the duty which is challenged was a point of time 
when the goods had not yet been consumed. Therefore, undoubtedly, if the State 
Government had the power to impose an excise duty, that power was properly 
exercised, because the duty that the Government is seeking to impose is an’ excise 
duty. 

But that again does not carry the matter any further. We come back to the very 
narrow and simple question that is raised in this case, which is whether under s. 19, 
which is the charging section under the statute, the State Government has the power 
to impose an excise duty on excisable articles having already imposed the duty and 
having removed the prohibition with regard to transport under s. 10 of the Abkari 
Act; and in view of the scheme of the Act and the principles to which we have 
drawn. attention, it seems to us that the State Government has no such power. 

In the result, we must allow the appeal and set aside the judgment of the learned 
Judge. There will, therefore, be a declaration that the notification dated December 
- 16, 1948, is bad to the extent that it seeks to impose an additional excise duty upon 
the goods of the plaintiffs in suit, and there will be a decree against the State for 
payment of the sum of Rs. 2,64,968-15-0 and costs of the suit, with interest from 
the date when the statutory notice was given, which is December 22, 1949. Interest 
to be at 6 per cent. till the date of the suit, 4 per cent. fromthe date of the filing 
of the suit, and 4 per cent. on judgment. Appeal allowed with costs. 

Time for payment under s. 82, Civil Procedure Code, fixed at three months, 

Liberty to the appellants’ attorneys to withdraw the sum of Rs. 500 deposited 


by them. ; 
Appeal alowed. 
Attorneys for appellants: Gagrat & Co. . 
Attorneys for respondents: Little & Co. 





Before the Hon'ble Mr. M. O. Ohagla, Ohtef Justios, and Mr. Justica Shah. 
. S. BENJAMIN v. EBRAHIM ABOOBAKER.* 

Administration of Hvacuses Property Act (XXXI of 1950), Seos. 10(2)(£)(i)(j), 48, 7, 8, 9—Right to 
recover sum dus to evacuse vested in Custodian—Whsthar Custodian can recover sum by 
summary process without resort to civil Court—Right of Custodian to call for information, 
returns or accounts whether confers right on Custodian to determine liability of person in res- 
pect of property vested tn Custodtan—Construction. 

Section 10(2)(4) of the Administration of Evacuee Property Act, 1950, does not confer 
upon the Custodian the power to recover a debt due to an evacuee by a summary process 
without having resort to the civil Courts. He can only recover the debt by going to a civil 
Court, establishing the debt and getting the Court to pass a decree in his favour. 

The right conferred upon the Custodian, under s. 10(2)(f) of the Administration of rabies 
Property Act, 1950, to call upon a person to furnish information, returns or accounta does 
not carry, with it the right by the Custodian’s own adjudication to determine the liability 
of any person in respect of any property which is vested in him. 


* Decided, August 24, 1964. O. C. J. No. 322 of 1953 (with Special Civil Applicatiqn 
Appeal No. 6 of 1954: Miscellaneous Petition No. 1046 of 1954). 


ee 


1954.] S. BENJAMIN 0. EBRAHIM ABOOBAKER (0.C.J.) al 
e eo 


° 
Oxs Ebrshim (petitioner) and his brothers Alimahomed and Hvseiv were carrying 
on business of running a cinema theatre called Nishet Telkies at Bombay. In 1950 
imahomed and Huseir were declared evacness, end on October 23, 1951, the 
Custodian of Evacuee Property at Bombay declared their right, title and interest 
ag evacuee preperty. The Custodien then called upon the petitioner, who wes 
managing the business, to furnish eccoupts witb regard te this business. Subse- 
quently the Custcdian determined that in respect of the evacuees’ right, title and 
interest in the business a sum of Re. 1,60,000 was due and he called upon the petitioner 
to pay this amount by a notice of demand dated August 10, 1953, which was in the 
following terms :— 
“Take notice that on behalf of Government I hereby demand payment by you of the sum of 
. rupees 1,60,000 now due and unpaid on account of dues of Nishat Talkies for the period ending 
which I have ordered to be recovered as arrears of land revenue and also payment by you of the 
fee of Rs. 2 in respect of this notice, which two sums make together the sum of Rs. 1,60,002; 
and take notice that if the above amount of Rs. 1,60,002 be not paid into this office within twenty 
days after the date of service hereof on you, I shall proceed to obtain payment of the same by 
attachmen? and sale of the property of yours, moveable or immovable, or by other remedies pro- 
vided by s. 13 of Bombay Act IZ of 1876, as amended by s. 4 of Bombay Act ITT of 1900.” 


On September 25, 1953, the petitioner applied to the High Court inter alia for 
a direction, order or writ under art. 226 of the Constitution of India to set aside 
and quash the notice of demand dated August 10,1953. Tendolkar J. who heard the 
petition passed an order restraining the Custodian from enforcing the notice of 
demand, delivering the following judgment on December 2, 1953 :— 


TENDOLKAR J. This is a petition for an appropriate writ, direction or order 
restraining the respondent, the Deputy Custodian of Evacuee Property, from giving 
effect to a notice of demand dated the August 10, 1953. 


The facts necessary for the determination of this petition are few. By an order 
dated October 23, 1951, the Assistant Custodian of Evacuee Property notified as 
evacuee property the following : 

“Right, title and interest of Shree Husein Aboobakar in the business concern called Nishat 

Talkies with furniture, fittings and certain machines etc. together with the tenancy right 
situated at Grant Road, Bombay.” 
The case of the petitioner is that he was a.partner with Husein Aboobaker and 
Alimahomed Aboobaker in the said business and that Husein Aboobaker and 
Alimahomed Aboobaker retired from the partnership and received Rs. 15,000 each 
in foll satisfaction of their share, right, title and irterest and he became the sole 
proprietor of that business. This contention of the petitioner was apparently not 
accepted by the Custodian and the declaration that I have referred to relating to the 
evacuee property was made. ? 


Now, under s. 8(1)(a) of the Evacvee Property Act any property declared to b 
evacuee property is deemed tc heve been vested in the Custodian, in the cese of 
the property of an evacuee as defined in sub-cl. (J) of cl. (d) of s. 2 from the date on 
which he leaves India for any place outside India. It is common ground in this 

‘case that Alimahomed end Husein were declared to be evacvees under s. 2(d)(Z) 
| and the Custodian in bis affidavit says that they left India in October 1947, and 
} therefore the result of the notification read with s. 8(Z)(«) is that the right, title and 

Fi interest of Alimahomed and Husein in the business of Nishat Talkies vested in the 
Custodian from October 1947. As a matter of fact, however, the petitioner was 
conducting this business and in sole management of it; and therefore by a letter dated 
October 22 addreesed to the petitioner’s attorneys the Assistant Custodian celled 
upon him to render an account for the period during which he was in possession. 
lt is not necessery to go into the correspondence that followed or the reasons for 
which no account es such was rendered by the petitioner. The Custodian by the 
order now impugned states that a sum of Rs. 1,60,000 is “now due and unpaid,” 
and demands payment with a threat that the payment would ¢ therwise be enforced 
and recovered ss arrears of land revenue. The rcle question that has been raised on 
this petition is whether the Custodian has power to determine whet is due by the 
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petitioner in respect of his management of the business from October 1947 until the 
date when the Custodian took possession. 

Now, a preliminary objection has been raised on this petition on behalf of the 
Custodian, it being urged that there is an adequate and specific legal rémedy un 
the Evacuee Property Act, viz. a revision against this order, end therefore an 
application for ẹ writ should not be entertained. The petitioner challenges the 
order on the ground thet there is want of jurisdicticn in the Custodisn to determine 
what is due to him ; but Mr. Kantawala for the respcndent points out that that is 
not sufficient to entitle the petitioner to a writ and unless there is a violation of the 
fundamental principles of justice a writ should not be granted as there is a provision 
for a revision, As I will point out later, in the view that I take of this case, the order 
is contrary to the fundamental principles of justice, and I would therefore entertain 
the application notwithstanding the fact that there might be another remedy under 
the Evacuee Property Act. 

Now, in the first instance the declaration made by the Custodian does not amount 
to a declaration that the entire business of Nishat Talkies vests in the Custodian as 
evacuee property. The words “right, title and interest” are in my opinion ixfcompati- 
ble with the whole of the business having been determined to be belonging to Ali- 
mahomed and Husein. They are only consistent with one of the two alternative 
positions, (1) where the nature of the rights of Alimahomed and Husein is'in dispute 
and remains to be determined, or (2) where the nature of the right, title and interest 
having been determined, it is something less than the whole. There is no doubt that 
under s. 7 of the Evacuee Property Act the Custodien has a right to determine 
what is evacuee property, and he could determine whether the whole or a specified 
part of the business belonged to these two persons. But as the declaration stands, 
I cannot read it as meaning thet the whole of the business belonged to Alimahomed 
and Husein. 

That, however, is not a matter of much importance at this stage of the proceedings, 
because whether tho interest of Alimahomed and Husein in the business wes the 
_ whole or something less than the whole, to the extent of such interest the petitioner 

was admittedly in the management of the business and is undoubtedly accovntable 
to the Custodian as that interest vested in the Custodian, as I have pointed out, 
from October 1947. The petitioner does not say that he is not so accountable, but 
what he does say is that the Custodian is not the judge of what is due by reason of 
such accountability, that he cannot arbitrarily fix the amount that is due and proceed 
to enforce it as arrears of land revenue under s. 48 of the Evacuee Property Act. 
The question, therefore, to consider is whether the Administration of Evacuee 
Property Act confers upon the Custodian power to determine what is due to him 
from a party who is accountable to him and to enforce payment of such an amount 
as he may determine. 

Reliance has been placed by Mr. Kantawala on behalf of the Custodian on certain 
sections of the Act to which I will presently refer; but before I do so, I must state 
that it is a well established rule of construction that in any legislation dealing with 
rights to the property of a citizen if his normalrights are taken away, they have got 
to be taken away by specific provisions of an Act or a statute and they cannot be 
taken away by implication. Keeping this in mind, if one now turns to the provisions ` 
on which Mr. Kantawala relies, it is impossible to find in any of these provisions the \ 
leest support for the plea that the Custodian is the sole judge of what is due \ 
to him from a party who is accountable to him. The first section that is relied 
upon.is s. 8 which deals with the vesting of evacuee property in the Custodian. 
Reliance is placed on sub-s. (4), which inier alia provides that a person in 
possession of evacuee property shall on demand surrender possession of it to the 

ian. This provision appears to me to have no relevance whatever to deter- 
mining the quantum of liability of an accountable party. It deals with a situation 
in which what is declared to be the property of the evacuee is in the possession of a 
third party. Reliance is next placed on s. 10 which deals with the powers and duties 
of the Custodian generally, a sub-s. (Z) inter alia provides that the Custodian may 
take such measures as he considers necessary or expedient for the purposes of “‘securing”’ 
any evacuee property, and what is urged is that determining what is due ffom a tRird 
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party on an accountability is sectring evacuee property. Iam quite unable to uphold 
any such contention. The seouring of property obviously relates to what has been 
declared to be evacuee property and it does not deal with any accountability at all. 
After an accountability is crystallised into an amount due, it may be that such a 
claim may be enforced by the Custodian under the provisions of the Administration 
of Evacuee Property Act; but the question before me is whether the Custodian 
can determine what is the extent of that accountability, and this provision for 
securing the property has, in my opinion, no bearing whatever on that question. 
Reliance is next placed on s. 10(2)(f) which inter alia provides that the Custodian 
may require any person to furnish accounts.’ Now, the whole of this sub-clause 
empowers the Oustodian to obtain certain information and no more. He may 
undoubtedly call upon any person to furnish accounts, but this does not confer upon 
the Custodian any power to détermine whether the accounts are right or wrong, or 
to determine that as a result of the accounts any specific amount is due by the party 
furnishing the accounts to the Cuetodian. Reliance is next placed on s. 10(2)(+) 
which empowers the Custodian to take such action as may be necessary for the 
recovery of any debt due to the evacuee. Obviously this provision is intended to 
enable him to adopt all proceedings to recover a debt; but I cannot possibly read 
this provigion as conferring a power on the Custodian to determine what the debt is 
himself, for it is elementary that a person cannot be a judge of hisown rights, and 
if the Custodian is entitled to a debt from any person, the quantum of that debt 
cannot be fixed by the Custodian if it isin dispnte. The next section that is relied 
upon is s. 46 which ousts the jurisdiction of the Court in certain matters. That 
section again throws no light on the question before me, because the matters enu- 
merated therein are matters in respect of which the Custodian has authority to 
determine. Thus in sub-cl. (a) the question excluded from jurisdiction of the normal 
Courts is the question as to the existence of evacuce property, in sub-s. (c) as to the 
legality of any action taken by the Custodian and (d) in respect of any matter which 
the Custodian General is empowered to determine by the Act. The section, therefore, 
has no application to cases where there is no power or authority in the Custodian to 
determine a matter. The last section relied upon is s. 48 which empowers the Custo- 
dian to recover sny amount due to him as if it were arrears of land revenue. This 
provides the process for enforcement of a debt, and not a procedure for ascertaining 
the amount of the debt. Where the debt is ascertained, no doubt the Custodian 
can enforce it under s. 48 and proceed to recover it as if they were arrears of land 
revenue ; but this section has nothing to do with determining what the extent of the 
liability of a third party to the Custodian is. 

None of these sections, in my opinion, can possibly lend support to what I consider 
to be an extravagant claim put forward on behalf of the Custodian that jurisdiction 
has been conferred upon him to determine what is due to him as Custodian by any- 
body in this world, without recourse to a Court of law, and to proceed to enforce 
such a claim by resort to s. 48. It is contrary to the fundamental principles of 
justice that a man should be the judge of his own cause and should seek to determine 
what is due to him from somebody else. The Custodian must, as much as any 
‘other citizen, resort to a Court of law if a third person disputes his liability to the 
. Custodian and that liability has to be determined. It is not for the Custodian to 
determine it. If the position were otherwise, it would lead to an extraordinary 
situation in which normal civil law would become entirely inapplicable so far as the 
Custodian’s rights against a third party ‘are concerned. If the contention of 
Mr. Kantawala were to be upheld, the Custodian had merely to say that a named 
amount is due from any individual in the world to an evacuee to proceed to recover 
it as arrears of land revenue withort more. ‘ ‘Similarly if he was a Custodian of 
imntoveable property, the Custodian has merely to say what arrears are due from 
each tenant to proceed to recover those arrears as if they’ were arrears of land revenue. 
Such powers which on the face of them would be revolutionary would require very 
clear and unambiguous language in æ statute, and there is no provision in the 
Administration of Evacuee Property Act which can even be stretched to include 
any such extraordinary power. In my opinion, therefore, the Custodian was acting 
beyond jurisdiction and in violation of the fundamental principles of justice in deter- 
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mining that a sum of Rs. 1,60.000 was due to him from the petitioner. 

I, therefore, make the rule absolute and restrain him by an order and injunction 
from enforcing the notice of demand dated August 10, 1953, or taking any stegs 
or proceedings in pursuance of that notice. 7 

The respondent shall pay the costs of the petitioner. ° 


The Custodian appealed. 


M. P. Amin, Advocate General, for the appellant. 
M. L. Maneksha, with K. S. Cooper, for the respondent. 


Amin. It is open to the Custodian to determine what is evacuee property and 
he hes also the power to recover such property. It has been held by this Court that 
the Custodian could determine a lease granted by himself. The definition of pro- 
perty in s. 2(i) of the Administration of Evacuees Property Act, 1950, is very wide. 

[Caacta C. J. 1t might be evacuee property but has the Custodian the power to 
recover it without resorting to a Court of law ?] 

Yes. See s. 7. In the present case the right, title and interest of the eevacuee 
vested in the Custodian. The petitioner was liable to account. Once it is open 
to the Custodian to determine what is evacuee property, he canalso determine what 
is recoverable from a party liable to account. See.s. 10 which empowers the ©ustodian 
to take steps to secure, administer and preserve evacuee property. Under s. 10(2)(f) 
the Custodian can compel any person to furnish accounts. This would be a step 
in ascertaining what is due. Under s. 10(i) the Custodian can take steps to recover 
debts due to the evacuee. 

[Sman J. That applies only to cases of admitted liability.] 

Section 10 enables the Custodian to secure evacuee property. One step in securing 
evacuee property is ascertaining the sums due to the evacuee. The Custodian 
has admittedly the power to determine that certain property is evacuee property 
in spite of opposition. The principle of adjudication in that case is the same as in a 
case where the Custodian has to determine whether a third party owed a certain 
amount to the evacuee. Ir e case where a business is declared to be evacuee property 
it must follow that the amounts due to the business are also evacuee property. 
It is a necessary corollsry of the former declaration. Under s. 48 all sums due to 
the Custodian under the provisions of the Act can be recovered as arrears of land 
revenue. 

[Cuaca C.J. Under what provision of the Act is this amount due ?] 

Under s. 7. The power to determine what is due to the evacuee is implicit in the 
power under s. 7 to determine what is evacuee property. 

[Sman J. Right tc recover a debt may be a right to property, but is it property ?] 

The point is that once a debt is due it car be recovered under the provisions of 
8. 48 without recourse to a Court of law. No separate declaration under s. 7 that 
the debt is an evacuee property is necessary as that is implied in a declaration that 
the right, title and interert of an evacuee in a business is evacuee property. 


Maneksha uct called upon. 
M.A.K. 


Cuaata C. J. This is an eppeal against the judgment of Mr. Justice Tendolkar 
by which he gave relief to the petitioner who scught to restrain the Custodian of 
Evacuee Property from recovering from him a sum of Rs. 1,60,000 by sammary 
procedure. The facts briedy are that the petitioner, one Alimahcmed snd one Husein 
sre brothers and Alimahomed and Husein were declared evacuees in January 1950. 
These three brothers were carrying on business of running a cinema theatre called 
Nishat Te lkies and the Custodian declared the right, title and interest of Husein and 
Alimahomed in these talkies as evacuee property. This business was being managed 
by the petitioner and therefore the Custodian called upon him to furnish accounts 
with regard to this business. Ultimately the Custodian determined that in respect 
of the evacuees’ right, title and interest in the Nishat Talkies a sum cf Rs. 1,60,000 
was dve and he called upon the petitioner to pay this amount and he gaye him notice 
on August 10, 1953, that if he did not pay thisamoant he would proceed to Bbtain the 
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payment of the sum by attachment and sale of property of the petitioner, moveable 
or immovee ble, or by other remedies provided by s. 13 of Bombay Act IT of 1876 
a amended by s. 4 of Bombay Act II of 1900. It is this threat to his property 
that the petitioner sought to resist by filing a petition in this Court on which 
Mr. Justice Bendolkar made the order, and the question that arises for our deter- 
mination is, what are the powers of the Custodian in respect of a debt which might 
be due to the evacuee. 

Now, turning to the scheme of the Act, s. 7 gives the power to the Custodian to 
declare any property as evacuee property. This power can only be exercised after 
he has given notice to any person interested in the property and also after holding 
an inquiry. Any property can be declared to be evacuee property, and “property” 
is very widely defined in the Act and it is defined to mean property of any kind and 
includes any right or interest in such property. The Advocate General is right when 
he contends that when the right, title and interest of Almahomed and Husein in the 
Nishat Talkies was declared to be evacuee property, any sum due in respect of this 
right, title and interest would also be evacuee property. The result of that would be 
that under s. 8 the Custodian would have vested in him the right to recover any sum 
due to the evacuee in respect of this right, title and interest in the Nishat Talkies. 
But what the Advocate General has te satisfy us about is thet in respect of this debt 
the statute has conferred the power upon the Custodian to recover that debt, first 
by ascertaining the debt himself and then proceeding to recover it without resort 
to the ordinary Courte of the land. Now, there is a clear distinction between 
“property” and “right to property”, and under s. 8 not only property may vest in 
the Custodian but also right to property may vest in him. Jurisprudence recognises 
that there is a difference between property which is in possession or which may be 
reduced to possession and property which can only be recovered through action. 
The latter class of property is the right to recover prcperty and is better 
known as a chose in action or an actionable claim. Therefore, in this case the 
position might be accepted that the Custodian had the right to recover any sum due 
to the evacuee in respect of his right, title and interest in the Nishat Talkies. That 
was a right to sue or a right to realise the debt by an action. But the right to re- 
cover the debt is not the same thing as the property or the debt itself. What vested 
in the Custodian was not any specific property, not any tangible property, but merely 
a right to recover a debt. The whole of the Advocate General’s contention amounts 
to this that if the right to recover a debt is vested in the Custodian, he has also the 
right to determine what the debt is and then to recover that debt by summary pro- 
cess without resorting to the ordinary Courts of the land. It may be that this 
particular Act, which is a very special Act, may confer such drastic power upon the 
Cvatodian, but we have to be satisfied that there is such a power before we can permit 
nae Custodian to recover a debt otherwise than by the ordinary procedure known 
to law. 

Now, the Advocate General first relies upon s. 10(2)(/). Section 10(Z) deals with the 

owers and duties of the Custodian generally, and these powers are to be exercised 
or the purpose of securing, administering, preserving and managing evacuee property, 
and sub-s.(2) of s. 10 deals with certain particular powers conferred upon the Custodian 
and cl. (f) confers upon the Custodian the power to require any person, notwith- 
standing anything to the contrary contained in any other law for the time being in 
force relating to the disclosure of any information by a public servant or any other 
person, to furnish such returns, accounts or other information in relation to any 
property and to produce such documerts in his possession as the Custodian considers 
‘necessary for the discharge of his duties under this section. Therefore, under this 
eub-section the Custodian had the right to call upon the petitioner to furnish him 
retorns, accounts and all information with regard to the Nishat Talkies. But it is 
difficult to understand where the Advocate General finds the power in this sub- 
section conferred upon the: Custodian on receiving the information and accounts to 
adjudicate upon what the debt due to the evacuee is. Then the Advocate General relies 
on cl, (i) of s. 10(2) which confers upon the Custodian the power to take such action 
as may be necessary for the recovery cf any debt due to the evacuee. Obviously, 
the actitn contemplsted by this clause is any legal action, and uudex the ordinary 
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law a debt can only be recovered by filing a suit in a civil Court, proving the debt 
and getting a decree in respect of that debt. Olause (j) makes it clear thet the 
Custodian is not above the ordinary Courts of the land because it contemplates the 
Custodian instituting, defending or continuing any legal proceeding in any 8ivil or 
revenue Court on behalf of the evacuee. Therefore, in our opinion, tHĦere is nothing 
in s. 10 which suggests that the Custodian has been given the power to recover a debt 
by a summary process without having resort to the civil Courts of the land. Then 
reliance is placed on s8. 48 which orda that any sum due to the State Government 
or to the Custodian under the provisions of this Act may be recovered as if it were ən 
arrear of land revenue. Now, before the Advocate General can rely on this section he 
must satisfy us that any sum is due to the Custodian under the provisions of this Act, 
and the Advocate General says that after the Custodian sscertained that a sum of 
Rs. 1,60,000 was due, that was the sum which became due under the provisions of the 
Act and therefore s. 48 applies and the Custodian could recover that sum as if it 
were arrears of landrevenue. In our opinion, the sum of Rs. 1,60,000 was not due to 
the Custodian under any provisions of the Act. The only right that the Custodian 
had under the provisions of the Act was the right to recover the amount. That 
right was vested in him, but we cannot equate the right to recover Rs. 1,60,000 
with the sum of Rs. 1,60,000 itself. We cannot say that because the Custodian has 
the right to recover Rs. 1,860,000 therefore Rs. 1,60,600 is due to him by the petitioner. 
It would only be a civil Court of law which could determine what is due to the Custo- 
dian by the petitioner, and till that determination is arrived at, it could not besaid 
that any amount is due in law to the Custodian. 

It is rather instructive in this connection to look at s. 9. That section deals with 
the right of the Custodian to take possession of tangible evacuee property, and when 
the Legislature was dealing with tangible evacuee property, it has given drastic power 
to the Custodian to take possession of such property by taking all necessary steps 
after giving due notice. But when one tries tc find a similar provision with regard 
to the recovery of a debt due to the evacuee, one looks in vain. Therefore it is clear 
that whereas the Legislature wanted the Custodian to have summary powers for the 
recovery of tangible property and it was not incumbent upon him to go to a Court of 
law to recover possession, in the case of a debt due no such power was conferred upon 
the Custodian, with the result that he could only recover the debt under the ordinary 
law which is by going to a civil Court, establishing the debt and getting the Court to 
pass a decree in his favour. Till that is done, the Custodian has no right to compel 
the petitioner to pay the sum of Rs. 1,60,000 or any other sum as the debt due to the 
evacuee. 

In our opinion the learned Judge was right in the conclusion he came to. The 
result is that the appeal fails and is dismissed with costs. 


Sman J. The Assistant Custodian having under s. 7 of the Administration 
of Evacuee Property Act notified as evacuee property the right, title and 
interest of Husein Aboobakar and Alimahomed Aboobakar in the ‘business con- 
cern’ known as Nishat Talkies, it may safely be held that by that declaration not only 
the property of the Nishat Talkies but all rights which Husein Aboobakar and Ali- 
mahomed Aboobakar had in that business were declared evacuee property. What 
was however vested in the Custodian by the notification was the right inter alia to 
enforce liability of the respondent to account for the partnership assets and dealings. 
A liability tc account postulates liability to pay the amount which may be ascertain- 
ed to be due. If in taking accounts of that business it is ultimately found that any 
amount is due to the two evacuees, the right to recover that amount may 
also by reason of the declaration be regarded as evacuee property. The right to 
enforce liability to account for the partnership dealings and agsets having vested in 
the Custodian the right to recover the amount which may be determined to be due 
may also be regarded as vested in the Custodian by operation of s. 8 of the Act. 
Under cl. (f) of s. 10(2) it is open to the Custodian of Evacuee Property to call upon 
any person to furnish returns, accounts or other information in relation to any pro- 
perty which is vested in the Custodian and to produce such documents 
as.the Custodian considers necessary for. the discharge of his duties under the 
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Act. That provision enables the Custodian to call upon any person who may be in 
possession of any documents which relate to evacuee property or the management 
thereof to produce the same before him. But there is nothing in cl.(f) of s. 10(2) 
which duthorises the Custodian to take an account of the liability of any person 
who may hav& documentary evidence or information relating to evacuee pro- 
perty in his possession. The Advocate General argued that the liability to furnish 
accounts when demanded by the Custodian, not only imported liability to render 
accounts, but the Custodian was authorised to adjudge or determine the liability of 
any person who appeared to him te be liable to the estate vested in him and the extent 
thereof. In my judgment there is nothing in cl. (f) which justifies us in holding that 
it was intended by the Legislature to impose-upon any person under ol. (f) liability 
for an amount determined to be due by the Custodian on scrutiny of the accounts in 
respect of any property in respect of which such person is in possession of any docu- 
mentary evidence or information. Undoubtedly when the property of an evacueehas 
vested in the Custodian he is entitled to call upon a person who has information or 
documentary evidence with regard to that property to disclose the information and to 
produce thatdocumentary evidence. But the right to callupon a person to furnish 
information, returns or accounts does not carry with it the right by the Custodian’s 
own adjudication to determine the liability and the extent of the liability of any person 
in respect of any property which is vested in the Custodian. The Legislature has 
made a clear distinction between the rights of a Custodian in respect of tangible 
immoveable evacuee property and incorporeal rights which are vested in the Custodian. 
When a Custodian makes a declaration that any property is evacuee property, what- 
ever the nature of the property, it vestsin him. Ifthe property is tangible immovea- 
ble property, the Custodian may under s. 8(4) read with s. 9 take possession of the 
property, without recourse to a Court of law, but thero is no power conferred upon 
the Custodian authorising him to adjudge liability to a debt and to recover the same. 
It was urged on behalf of the appellant that when the Custodian determines under 
s. 7 that a particular item of property is evacuee property and that property vests 
in hin, he is also entitled to determine the extent of theevacuee property, and when 
the property isa right to a debt, which may be ascertained on taking accounts, 
the Custodian is authorised in exercise of the power under s. 10(2)(f) to take an 
account and to determine the extent of liability of any person who appears to him 
to be liable to the estate, and the Custodian may recover the amount so determined 
without recourse to a Court of law. It is difficult to see what there is in the Act 
which enables the Custodian by his own determination to convert a mere right to 
obtain an account into a conclusive liability for an ascertained debt and to enforce 
that liability determined by him by executive action. It was urged by the Advocate 
General that in cl. (4) of s. 10(2) the right of a Custodian to determine the quantum 
or extent of liability of a person liable to the estate vested in him was implicit. It 
was submitted that a right to a debt being property the authority to determine the 
extent of that debt is conferred by s. 7 of the Act, and the right to recover that debt 
is given by ol.(¢) of s. 10(2) and the procedure for enforcement of that debt is provided 
ins. 48 of the Act. The argument is however founded on the assumption that a right 
to obtain an account is a debt due to the Custodian. The Legislature not having 
conferred upon the Custodian power by his own determination to convert a right to 
obtain an account into a debt due to the Custodian, it may not strictly be necessary 
to consider whether the Custodian can enforce liability for every debt due in the 
manner provided by s. 48 of the Act. It must, however, be observed that a right to 
recover a debt is a chose in action, and the Custodian must enforce it in the manner 
provided by law. Clause (i) undoubtedly authorises the Custodian to take such 
action as may be necessary for recovery of any debt due to the evacuee, but the action 
which is contemplated to be taken under cl. (+) must of necessity be action which is 
according to law. It cannot be suggested for a moment that it is open to the Custodian 
to rush into the house of a debtor of the evacuee and take possession of cash lying 
in the house of the debtor merely because the property of the evacuee has vested in: 
the Custodian. Section 48 of the Act enables the Custodian to recover any sum due 
aes the ptovisions of the Act as if it were arrears of land revenue, but before 
- that right can ‘be exercised there must be a sum due ‘under the provisions of the Act.’ 
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‘permit and the acoused was acquitted. Subsequently, on March 7, 1953, the Muni- 
cipal Commissioner addressed the following letter to the accused :— 

è “Ypur flour mill as at present situate at No, 155, Bapty Road is, in my opinion, a nuisanco 
to the locality. é I, therefore, revoke the permission granted to you to conduct the said flour mill 
with motive power and call upon you to stop the working of the said flour mil forthwith on receipt 
of this letter. i 

Please note that if you fail to stop the working of the said flour mill as stated above, neces- 
sary action under section 390(3) of the Bombay Municipal Corporation Act, will be taken against 
you.” 

Despite this notice, the accused continued to work his mill, and on April 2, 1953, 

a complaint was filed against the accused under s. 471 of the Bombay Municipal 
Corporation Act for working the mill on March 28,1953, after the permission granted 
to him was revoked, in contravention of s. 390(Z) of the Act. The trying Magistrate 
acquitted the accused, observing in his judgment, as follows :— 

“The power to revoke a permit is vested in the Municipal Commissioner under s. 479 of tho 
Bombay Municipal Corporation Act. Section 479, sub-s.(3), lays down that the licence or the por- 
mit can only be revoked if any of the conditions or restrictions subject to which the licence or 
permit is issued is infringed by the person to whom it has been granted or any of the restrictions or 
conditions,are evaded by the person to whom it has been granted. Thus the prosecution must 
show that the written permission was granted subject to any conditions or restrictions. Tho 
prosecution must further show that any of the conditions or restrictions have been infringed or 
has been evaded by the person to whom the written permission had been granted. 

In the present case the prosecution has not shown that the permission was granted subject 
to any restrictions or conditions except that the factory must be worked during prescribed hours. 
The Municipal Commissioner in his letter exh. B, has stated that the mill is a nuisance to the 
locality and hence he is revoking the permission. It has not been shown to me that one of the 
conditions subject to which the permit has been granted was that the mill should not 
be a nuisance to the locality. In absence’ of any proof that the written permission 
was revoked due to any of the restrictions or conditions being infringed by the acoused I cannot 
but hold that the revocation was of no legal effect. I cannot but hold that the Municipal Com- 
missioner has exceeded his powers when he proceeded to revoke the permit on the ground that the 
mill was a nuisance to the locality. Since the effect of the revocation of permit would be nil the 
accused would be presumed to have a valid permit and he cannot be said to have worked tho 
flour mill without written permit of Municipal Commissioner.” 


The State of Bombay appealed against the order of the magistrate. 


Y. V. Chandrachud, Additional Assistant Government Pleader, for the State. 
S.G.R. Khatraz; with H. V. Kamat, for the accused. 


CHAINANI J. This appeal involves a question as to the interpretation of s. 390 
of the City of Bombay Municipal Act, 1888. The opponent was granted permission 
under sub-s. (1) of s. 390 to work a flour mill at 155, Bapty Road. On March 7, 1953, 
the Municipal Commissioner wrote to him a letter exh. B in which he informed the 

' opponent that the permission granted to him to conduct the flour mill had been re- 
voked ‘‘as his mill was a nuisance to the locality.” The Municipal Commissioner also 
asked the opponent to stop the working of the flour mill forthwith. The opponent 
ignored this letter and continued to work the mill. On April 2, 1953, a complaint 
was therefore filed against the opponent under s. 471 of the City of Bombay Munici- 
pal Act for working the mill on March 28, 1953, after the permission granted to him 
had been revoked, in contravention of the provisions of sub-s.(1) of s. 390. 

The opponent denied that this mill constituted a nuisance. He admitted that he 
had worked the flour mill on March 28, 1953, i.e. after the permission granted to 
him for the working of the mill had been revoked, but he contended that the Munici- 

pa Commissioner had no authority to revoke the permission granted to him, as he 
had not infringed any of its conditions, and that consequently he had not committed 
any offence. This contention was accepted by the learned Magistrate, who accor- 
dingly acquitted the opponent. The State of Bombay has appealed against the 
order of the Jearned Magistrate acquitting the opponent. 

Sub-segtion (1) of s. 390 states inter alia, j 

“No person shall newly establish in any premises any factory,...in which it is intended that 
LR 
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steam, water or other mechanical power shall be employed, without the previous written per- 
mission of the Commissioner, nor shall any person work, or allow to be worked, any such factory,... 
without such permission.” e 


Sub-section (2) of the section states, 

“The Commissioner may refuse to give such permission if he shall be of opinidn that the esta- 
blishment of such factory,...in the proposed position is objectionable by reason of the density 
of the population in the neighbourhood thereof, or will be a nuisance to the inhabitants of the 
neighbourhood.” 
Sub-section (3) provides, 

“If any written permission for the establishment of a factory,...granted under sub-section(/) 

be revoked by the Commissioner in the exercise of his powers under sub-section (3) of section 479, 
no person shall continue or resume the working or use of such factory,... until such written permis- 
gion is renewed or a fresh permission is granted by the Commissioner”. 
This sub-section prohibits the working of any factory after the permission granted 
for its establishment has been revoked under sub-s. (3) of s. 479. It does not 
prohibit the working of the factory if the permission is cancelled for any reason other 
than that specified in sub-s.(3) of s. 479. The necessary inference therefore is that 
the Legislature intended that the permission should be revoked only in the circums- 
tances mentioned in sub-s.(3) of s. 479. - A 

That this was the intention of the Legislature is made clear by the provisions of 
s. 479. Sub-section (Z) of this section provides, 

“Whenever it is provided in this Act that &...written permission may be given for any purpose, 
such...written permission shall specify the period for which, and the restrictions and conditions 
subject to which, the same is granted, and shall be given under the signature of the Commis- 
sioner or of a municipal officer empowered under seotion 68 to grant the same”, 

Sub-section (3) of this section states 

“| any... written permission granted understhis Act may ‘at any time be suspended or re- 
voked by the Commissioner, if any of its restrictions or conditions is infringed or evaded by the 
person to whom the same has been granted, or if the said person is convicted of an infringement of 
any of the provisions of this Aot or of any regulation or by-law made hereunder in any matter 
to which such...permission relates”. 

This sub-section, therefore, specifies the circumstances in which theCommissioner can 
revoke a written permission granted by him. It imposes restrictions on the powers 
of the Commissioner and he can revoke the permission granted by him only for the 
reasons mentioned in this sub-section. The learned Additional Assistant Govern- 
ment Pleader has argued that the power to grant a permission under sub-s.(Z) of s. 390 
includes the power to revoke such permission. That may beso. Butitis open to 
the Legislature to impose restrictions on the exercise of this power. This is what the 
Legislature has done in sub-s. (3) of s. 479, by specifying the grounds on which the 
Commissioner may revoke a permission granted by him. The specification of these 
grounds shows that the Legislature intended that the permission should not be can- 
celled for any other reason. This sub-section imposes limitations on the Com- 
missioner’s powers and it is not open to him to cancel the permission granted by 
him, except on one or more of the grounds mentioned therein. 

It has been contended that as sub-s.(3) of s. 390 prohibits the working of any 


ry 


factory, if the permission granted for its establishment has been revoked under sub- > 


8.(3) of s. 479, the limitations imposed by sub-s.(3) of s. 479 on the powers of the 
Municipal Commissioner will apply only when the Commissioner proposes to revoke 
the permission for the establishment of a factory and not when he proposes to revoke 
the permission for the working of a factory. There is no substance in this argument. 
The words of sub-s.(3) of s. 479 are general and are not restricted in their application 
only te permissions granted for the establishment of factories. The sub-section states, 
“any written permission granted under this Act may at any time be suspended or 
revoked by the Commissioner...” This provision therefore applies to all permissions 
granted under the Act. It will consequently also apply when the Commissioner pro- 
poses to revoke the permission granted by him for the working of a factory. 

It has been urged that the result of this interpretation will be that while the Com- 
missioner can refuse to grant permission for the establishment of a“factory on the 
ground that it will be e nvisance to the inhabitants of the nieghbourhood; he carfnot 
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revoke or cancel the permission on this ground. It is however open to the Commis- 
sioner to impose suitable restrictions and conditions at.the time of granting permis- 
gon, under sub-s.(7) of s. 479, in order to secure that the factory will be worked in 
such manner that it will nct become a nuisance to the residents of the locality. On 
breach of any of these conditions, it would be possible to revoke the permission under 
sub-s.(3) of s. 479. 

In the present case it is not the case of the Municipality that the opponent has 
infringed or evaded any of the conditions of the permission granted to him or that he 
has been convicted of any infringement of any of the provisions of the Act or of any 
regulation cr bytaw made thereunder. The Commissioner was, therefore, not com- 
petent to revoke the permission granted to the opponent. 

The learned Magistrate was, therefore, right in holding that the opponent had not 
committed any offence in working the flour mill on March 28, 1953, as the permission 
granted to him for its working had not been lawfully revoked. 

The order passed by the learned Magistrate acquitting the opponent was, therefore, 
correct and the appeal is dismissed. 

°. Appeal dismissed. 





CRIMINAL REVISION. 


_ Before Mr. Justice Divit and Mr. Justice Vyas. 
RAOKHAN AYUBKHAN v. STATE OF BOMBAY.* 

Bombay Police Act (Bom. XXII of 1951), Secs. 2(10), 83(w)(i), 131(a)—Acoused running lodging 
house without police Woence—Food or drink not supplied for consumption in lodging house— 
Whether lodging house ‘place of publio entertainment’ within 3.2(10) of Act—Whether offence 
under Act committed by accused—Construction. 

The accused was charged for an offence under s. 131({a) of the Bombay Police Act, 1951, 
for running a lodging house without obtaining a police licence under s. 33(w)(%) of the Act. 
The accused contended that his lodging house did not fall within the purview of s. 2(10) 
of the Act as it did not supply for consumption on the premises any food or drink and thus 
lacked the essential ingredient of a “place of entertainment” under the Act :— 

Held, that the accused’s lodging house, even on the assumption that no food or drink was 
supplied on the premises thereof for consumption, was a place of public entertainment within 
the meaning of 8. 2(10) of the Bombay Police Act and that, therefore, the accused had com- 
mitted an offence under the Act by running his lodging house without obtaining a police 
licence, 

The word ‘includes’ in s. 2(10) of the Bombay Police Act, 1951, signifies that the various 
places specifically mentioned thereafter in the sub-section are to be deemed places of public 
entertainment under the Act, whether or not food or drink is served there for consumption. 

A. O. Patel v. Vishwanath Chada!, referred to. 

OnE Raoxwan (accused), who was the proprietor and manager of the Mandvi 
Central Lodge in Bombay, was charged for keeping this lodging house open without 
obtaining a police licence under s. 33(w)(+) of the Bombay Police Act, 1951, from 
. the Commissioner of Police, Greater Bombay, and thereby committing an offence 
under s.131(a) ofthe Act. The accused contended that as no food or refreshment was 
served to the lodgers in the lodging house, no police licence was necessary. The 
trying Magistrate convicted the accused of the offence charged and ordered him to 
pay a fine of Re. 50 and further directed under’s. 131A(2) of the Act to close down his 
odging house until he obtains a police licence under the Act, observing, in his judg- 
ment, as follows :— 

é'Now in order to decide whether a lodging house is a place of public entetainment, we have 
to rely on the definition of public place of entertainment given in s. 2(10} of the Bombay Police 

Act. No doubt the definition of the term a place of public entertainment is peculiarly worded. The 


* Decided, August 20, 1954. Criminal Central, Bombay. 
Application for Revision No. 859 of 1954, from ‘1 1953) §5 Bom. L. R. 941, 
an order by R. P. Salve, Presidency s, , [1954] A. I. R. Bom. 204. 
Mafistrate,*2nd Additional Court, Bombay ~- 
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firat portion of the definition gives the essential requisites to designate the place in that manner. 
The second portion gives the varieties of places falling under that designation. If a partioular 
place is of a character named in the second portion where the public are admitted, then whethe 
such a place satisfies all requirements of the definition as mentioned in the first portioneor noe 
the same would constitute a place of public entertainment. Thus, a lodging houge where publio 
are admitted on payment of lodgment will be a place of public entertainment even though no food 
or the refreshment is supplied to the inmates on the premises. I therefore hold that the Mandvi 
Central Lodge is a place of public entertainment and requires a police licence from the Commis- 
sioner of Folios, Greater Bombay.” 


The accused applied in revision to the High Court. ~ 
The application was heard. 


Y. N. Abichandant, with J. P. Joshi, for the applicant-accused. 
A, A. Mandgi, Assistant Government Pleader, for the State. 


Vyas J. The applicant, who is the proprietor and manager of a lodging house 
known as the Mandvi Central Lodge in Bombay, has been convicted of an’ offence 
under s. 131(a) of the Bombay Police Act (Act XXII of 1951) for running the said 
lodging house without obtaining a police licence under s. 33(w)(¢) of the Act, Hoe has 
been fined Rs. 50 and has further been directed under s. 131A(2) to close Gown his 
lodging house until he obtains a police licence under the Act. 

Now, there is no dispute that the applicant does not possess a police licence for 
running this lodging house ; but his contention is that his lodging house does not fall 
within the purview of sub-s.(10) of s. 2 of the Bombay Police Act, which defines a 

“place of public entertainment” as any place where any kind of food or drink is 
supplied for consumption on the premises thereof. According to the applicant, the 
essential ingredient which makes a particular place a place of public entertainment, 
under the Bombay Police Act is that food or drink is supplied there for consumption, 
and he says that as this ingredient is lacking in the case of his lodging house, it is not 
a place of public entertainment under the Act and he does not need to possess a police 
licence to run it. 

The learned trial Magistrate has held that, as a lodging house is included amongst 
the places mentioned in the later part of the definition of a place of public entertain- 
ment which says “and includes...,” every lodging house, no matter whether food or 
drink is or is not supplied on the premises thereoffor consumption, would be a place of 
public entertainment within the meaning of sub-s.(10) of s. 2, and, therefore, it 
would be an offence under the Act to run any lodging house without & police licence. 

Thus the point of law which has arisen for our decision in this appeal is whether the 
applicant’s lodging house, even on the assumption that no food or drink is supplied on 
the premises thereof for consumption, is a place of public entertainment within the 
meaning of s. 2, sub-s. (10), of the Act. Our answer is in the affirmative. 

I have already said that s. 2, sub-s.(10), of the Act, defines a place of public enter- 
tainment. The definition reads thus :— 

“ ‘place of publio entertainment’ means any place to which the public are admitted, and where 
any kind of food or drink is supplied for consumption on the premises by any person owning or 
having an interest in or managing such place and includes a refreshment room, eating-house, 
coffee-house, liquor-house, boarding house, lodging house, hotel, tavern or wine, beer, spirit, 
arrack, toddy, ganja, bhang or opium shop ;” 

Now, the learned Assistant Government Pleader for the State contends that, although 
the earlier part of the definition provides that a place where the public have an access 
and where food or drink of any. kind is supplied for consumption would be a place of 
public entertainment, a lodging house where no food or drink of any description is 
supplied for consumption to the lodgers or members of the public would still be a 
place of public entertainment under the Act, as a lodging house, without any limita- 
tion as to the supply of food or drink for consumption on the premises thereof, is 
specifically and expressly included amongst the places which are declared as places of 
public entertainment under s. 2, sub-s.(70). On the other hand, Mr. Abichandani 
for the applicant says that the earlier part of the definition, which tays down the 
essential characteristics which would confer upon a particular place the character of a’ 
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place of public entertainment, must not be ignored but must be given its due and full 
effect while construing the later part of the definition commencing with the words 
‘and jncludes”. He says that, unless this is done, there would be a conflict between 
the two parts of the definition, making the definition self-contradictory. We are 
told that the Courts must always lean towards resolving a conflict between the dif- 
ferent parts of a definition by reconciling those parts if reconciliation is easily possible 
without straining the language. Mr. Abichandani submits that as all the expressions, 
except the expression ‘lodging house’ occurring after the word ‘includes’ in sub-s.(10), 
are places where food or drink is served for consumption, the term ‘lodging house’ 
occurring in this sub-section must also in the context be construed to mean a place 
where food or.drink is served. To include in the definition of a place of public 
entertainment a lodging house where no food or drink is served would be to introduce 
æ conflict, says Mr. Abichandani, between the two parts of the definition, and that 
should, if possible, be avoided. 

Tt is true that there may be lodging houses where lodgers are provided with resi- 
dential accommodation only, whereas in certain other lodging houses they may fur- 
ther be provided with a cup of morning or afternoon tea with or without biscuits, 
fruits or light refreshments. Mr. Abichandani would have us agree with him that 
it is the*latter category of lodging houses which would fall within the definition of a 
place of public entertainment as given in sub-s.(10) of s. 2. In our view, to accept 
this submission pressed before us on behalf of the applicant by his learned advocate 
Mr. Abichandani would be to introduce an artificial distinction in the connotation 
of the term ‘lodging house’ which we do not think the Legislature intended to do. 
Besides, Mt. Abichandani’s contention does not give due recognition to the fact that 
the later part of sub-s.(Z0) begins with the words “and includes”. The term “‘in- 
cludes” denotes addition to, or extension of, what has gone before, and the part 
which is an addition or extension need not necessarily possess the characteristics 
mentioned in the earlier part (see A. O. Patel v. Vishwanath Ohada!). What follows 
the word ‘includes’ is an addition to the subject-matter already comprised in the 
earlier part of the definition. Now, here the subject-matter of the earlier part of the 
definition of a place of public entertainment in sub-s.(Z0) of s. 2 is that places where 
food or drink is supplied for consumption on the premises thereof would be places of 
public entertainment, and the said subject-matter is enlarged or added to or extended 
by including in the definition a place where food or drink may not be served and pro- 
viding that even such a place shall be considered as a place of public entertainment. 
Tf the various places specifically referred to after the word ‘includes’ in sub-s. (10) 
were not to be considered as places of public entertainment unless they strictly 
fulfilled the condition thet food or drink was supplied for consumption on the premises 
thereof, there was hardly any need to specify those places at all and sey that those 
would be places of public entertainment. In that case,the sub-section should have 
ended with the wcrds “or managing such place”. The very fact that the words 
“and includes a refreshment room...or opium shop” were added by the Legisla- 


_. ture would show that the Legislature must have thought that the places which they 
' wanted to be considered as places of public entertainment might perhaps not be consi- 


dered as such if those words were not added ; and, of course, there is every likelihood 
that but for the specific inclusion of the expression ‘lodging house’ in sub-s.(10), 
lodging houses might not have been considered as places of public entertainment if 
food or drink were not supplied there for consumption. Thus, in our opinion, there 
is no doubt that the word ‘includes’ in sub-s.(10) signifies that the various places 
specifically mentioned thereafter in the sub-section are to be deemed places of public 
-entertainment under the Act, whether or not food or drink is served there for con- 
sumption. f > 

. Of course, it is clear that before any place could be held to be a place of public 
entertainment, it must satisfy the requirement that it isin fact a place of entertain- 


‘ment. Now, the act of furnishing accommodation is itself a form of entertainment 
- (see Law:Lexicon, p. 394) and there is no doubt that this particular lodging house 
of the applieant does furnish accommodation to the members of the public. It is 
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not difficult to understand why mere providing of accommodation is a kind of enter- 
tainment. Ifa person with an extremely congested accommodation in his own house 
has to put up a guest, he must either puthim up in a hotel or puthim up in a lodging 
house and take him to a hotel, refreshment room or eating house for his meals. 

No entertainment of a guest is complete unless he is provided, not only*with food or 
drink, but also with a place to live in. Thus, quae the guest, furnishing him with 
accommodation is as much, if not more, a form of entertainment as providing him 
with meals. So now we understand the significance of the word “includes” in 
sub-s. (10) of s. 2 and the significance is that, although a lodging house, which is 
one of the places mentioned after the word “includes,” may not provide the members 
of the public with food or drink and therefore may not fall within the ambit of the 
earlier part of the sub-section, it would still be a place of public entertainment. 
But for its specific inclusion among the places of public entertainment, a lodging 
house where mere accommodation is provided to members of the public would not 
be considered as a place of public entertainment, although members of the public 
are provided with entertainment by it by being furnished with residential accommmoda- 
tion. 

Besides, if we were to accept the contention of Mr. Abichandani that the expression 
“lodging house” in sub-s. (10) of s. 2 means a lodging house where food ordrink is 
provided to the public for consumption, there would scarcely be any substantial 
difference, in effect, between the expression, for instance, “boarding house” and 
the expression “lodging house.” In our view, the term “lodging house” is used in 
addition to the word “boarding house” in sub-s. (10) because the two terms are not 
convertible terms and because each carries a distinctive meaning (see Law Lexicon, 
p. 752), namely, that whereas a boarding house provides boarders with residential 
accommodation and meals, a lodging house may furnish the lodgers with residential 
accommodation only. 

Moreover, on principle we can see no reason why the Legislature should ha e 
intended to differentiate a lodging house, where no food or drink is supplied for 
consumption on the premises thereof, from the various places mentioned after the 
word “includes” in sub-s. (10). We are unable to see why the Legislature, in the 
interest of the maintenance of public order, should have intended to exercise a 
certs in amount of control, watch and st pervi-ion over tne running of the refreshment 
rooms, eeting houses, coffee henses, liquor houses, boarding horses, hotels, eto. 
by making it compulsory for the proprietor cr manager of these places to obtain a 
licence under the Bomb: y Police Act end why it should have intended to exolude 
a lodging house where no food or drink may be supplied for consumption from the 
necessity of obtaining a police licence. Covld not such a lodging house be as much 
a venue of anti-social or undesirable activities as, for instance, a lodging house where 
food or drink is served for consymption or ¢ boarding house or an eating house ? 
Is not the maintenance of public order as much essential in a lodging house where 
no food or drink is served as it is in a lodging house where these articles are served ? 
In our opinion, the same considerations which must have weighed with the Legislature 
in laying down that a boarding house or an eating house or a coffee house should 
not be run without obtaining a police licence must have led them to include a lodging 
house amongst the places mentioned after the word “includes” in sub-s. (10). 

We, therefore, hold that the applicant’s lodging house is a place of publio enter- 
tainment under the Act, notwithstanding the contention of the applicant that food 
or drink is not supplied for consumption on the premises thereof. It would according- 
ly be an offence under s. 131A of the Bombay Police Act to conduct this | 
house without obtaining a police licence in that behalf under s. 33(w)(+) of the Act. 
The applicant was, therefore, rightly convicted under s. 131A of the Act, 

[The rest of the judgment is not material to the report.] ? 

The result is that the order which has been passed by the learned Magistrate 
convicting the applicant and fining him a sum of Rs. 50 and the further order directing 
him to close down the lodging house until he obtains a police licence under the Act 
are both proper orders. The application is, therefore, dismissed. 


Conviction uphebi. 
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Before Mr. Justico Diztt and Mr. Justice Vyas. 


JASWANTRAY MANILAL AKHANEY v. STATE OF BOMBAY.* 


Griming! Procedure Code (Act V of 1898), Seo. 403—Insurance Act (IV of 1938), Secs. 104, 107(1) 
— Accused, charged under s. 104 of Insurance Act acquitied by magistrate as sanction obtained 
for his proseoution bad in law—Aooused prosecuted again for same offence after obtaining fresh 
sanction to prosecute—Maintainability of such second prosecution against accused —A pplicabtlity 
of 8. 403, Criminal Procedure Code. 

If a Court has jurisdiction to try an accused person in respect of a particular offence and 
the Court makes an order of acquittal in his favour, the order of acquittal, even if wrong, 
will bar a second prosecution for the same offence and s. 403 of the Criminal Procedure Code, 
1898, will apply. If, however, the Court has no jurisdiction to try the accused in respeot of 
a particular offence and it makes an order of acquittal, the acquittal cannot bar a second 
prosecution and s. 403 of the Act will not apply. ` 

A complaint was filed against the accused under s. 104 of the Insurance Act, 1938. The 
Magistrate acquitted the accused on the ground that sanction for the proseoution of the acous* 
ed which was obtained under s. 107(1) of the Act was bad in law. Another complaint was 
filled“against the accused under s. 104 of the Act after obtaining a fresh sanction under s. 107(2) 
of the Act. The acoused contended that under s. 403{1) of the Criminal Procedure Code, 
1898, a second prosecution for the same offence could not lie against him :— 

Held, that the existence of a valid sanction being a condition precedent to the exereise 
of jurisdiotion, the Magistrate had no jurisdiction to try the acoused and 

‘ that, therefore, the order of acquittal passed by him was void and of no effect and did not 
bar the second prosecution of the accused. 
Emperor v. Anant Narayan}, distinguished. 
Yusofalls Noorbhoy v. King, referred to. 
Oxa Jaswantray (accused), who was the director of an insurance company, made 
a return as required by s. 28 of the ‘Insurance Act, 1938. An Administrator 
appointed by the Central Government to take charge of the affairs of the insurance 
company applied for and obtained the sanction of the Advocate General to file a 
complaint against the accused under s. 104 of the Act. A complaint was accordingly 
filed against the accused. The trying Magistrate acquitted the accused on the 
ground that the sanction for the prosecution of the accused was bad in law. There- 
after the Administrator applied for a fresh sanction from the Advocate General and 
filed another complaint against the accused under s. 104 of the Act. The accused 
contended that ia B. 403(1 ) of the Criminal Procedure Code the second prosecution 
could not lie against him. The trying Magistrate held that the accused was not 
entitled to protection under s. 403 of the Code, observing, in his judgment, as 
follows :— 

“Now in case No. 159/S of 1951, the learned Magistrate has not acquitted the accused be- 
cause he thought that the prosecution had failed to prove the charge against the accused. Hoe 
was asked to decide and did decide on the validity of the sanction. He came to the conclusion 
that the sanction was bad and the prosecution incompetent. He accordingly acquitted the 
accused, as the prosecution was without a valid sanction. It is well-settled law that when an 


‘order of acquittal is passed by a Court without jurisdiction, it only operates as an order of dis- 


charge. I am unable to agree with the contention of Mr. Lulla. Where an offence is tried by a 
Court without jurisdiction, the proceedings are void under s. 403 (8 I. L. R. Bom. 307). The 
learned Magistrate, 19th Court, held that the prosecution had failed to prove that a proper 
sanction had been given and in the circumstances, he had no option but to hold that he was in- 
competent to try the accused. The important thing is that on the evidence before him, the 
learned Magistrate decided on the validity of the sanction, i.e. that the prosecution hed failed 
to establish that a proper sanction had been obtained. I do not agree with Mr. Lulla that the 
finding of this Court in the fresh prosecution will vest the 19th Court with jurisdiction once it has 
already held that the sanction before it was invalid. 
*Mr. Lulla has referred me to the following sentence appearing in the judgment of Sen J. 
in Emperor v. Yusofalls Noorbhat (49 Bom. L. R. 802) :-— 
“Lf it is held, as we think it must-be held, that the sanction that was produced in the 


* Decided, September 10, 1954. Criminal 4785/8 of 1954. 
Application Ng. 820 of: 1954, from an order 1 (1949) 52 Bom. L. R. 1, P.O. 
by A. A. Shellim, Presidency Magistrate, 2 (1944) 47 Bom. L. R. 138, 
tÈ Court? Esplanade, Bombay, in Case No. ‘ 
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earlier case was an invalid sanction, it must follow that the prosecution in the earlier case, nob 
having been instituted with the requisite sanction, was not validly instituted.” 

Mr. Lulla has contended that the words ‘if it is held, as we think it must be held’ imply that 
the Court concorned with the second prosecution should arrive at a finding that the sanetion A 
the previous case was or was not a valid sanction. Mr. Lulla contends thereforg that acoording 
to the finding of this Court in the second proceedings, the proceedings in Case No. 159/8 will 
either be or not be a validly instituted one. In my opinion, this contention is entirely without 
substance and misconceived. Clearly tho words ‘if it is held, as we think it must be held’ can 
only refer to the finding of the Conrt in the earlier case, i.e. of the 19th Court in case No. 159/8 
of 1951.” 


The accused applied in revision to the High Court against the order of the 
Magistrate. 
The application was heard. 


B. H. Lalla, with S. N. B. Lulla and M. R. Lulla, for the applicant-accused. 

S. C. Patwardhan, with D. P. Sethna and 8S. R. Vakil, Attorneys to Central 
Government, for the complainant. 

H. M. Choksi, Government Pleader, for the State. 


Drxrr J. This criminal application raises a question under s. 403(1) ofethe Code 
of Criminal Procedure. In order to appreciate the question raised, it is necessary, to 
mention facts relevant to the determination of the question. 

The applicant was a director of an insurance company which will, for brevity’s 
sake, be called the “Union Life Insurance Company.” On March 31, 1949, the appli- 
cant made a return, as required by s. 28 of the Insurance Act, 1938. It appears 
- that an administrator took charge of the affairs of this company, he having been 
appointed by the Central Government. If the return made is a false return, the 
consequence is to be found in s. 104 of the Act, which provides that “whoever, in 
any return, report, certificate, balance-sheet or other document, required by or 
for the purposes of any of the provisions of this Act, wilfully makes a statement false 
in any material particular, knowing it to be false, shall be punishable” as mentioned 
in that section. There was a recommendation made that the applicant should be 
prosecuted under s. 104. Now, in the case of a prosecution by or at the instance of 
the Controller, no sanction of the Advocate-General is necessary. But where the 
proceedings are to be started not at the instance of the Controller but at the instance 
of an administrator, then s. 107(Z), so far as material, provides that: 

“Except where proceedings are instituted by the Controller no proceedings under this Act 
against an insurer or any director, manager or other officer of an insurer or any person who is 
liable under sub-section (2) of section 41 shall be instituted by any person unless he has previous 
thereto obtained the sanction of the Advocate-General of the State where the principal place 
of business in the States of such insurer is situate to the institution of such proceedings... ”. 
Inasmuch as the proceedings were to be started by the administrator, sanction of 
the Advocate-General was applied for and was obtained on May 23, 1951, and pursuant 
to this sanction, a complaint was filed against the applicant on May 26, 1961, under 
8.104. That case was tried by Mr. M. J. Gordhandas presiding over the 19th Court, 


Bombay, and on March 12, 1953, the learned Magistrate made an order in favour . 


of the applicant, holding that the applicant was entitled to an acquittal principally 
and upon the only ground that the sanction for the prosecution of the applicant 
was bad in law. 

Thereafter the administrator applied for a fresh sanction and the Advocate-General 
having given such a sanction, a fresh complaint was filed against the applicant 
under s. 104, and the contention taken on his behalf in the Court below was that having 
regard to s. 403(Z) of the Criminal Procedure Code, a second prosecution could not 
go on against the applicant. That plea was repelled by the learned Magistrate who 
considered that the plea had no substance and in the end he held that the accused 
was not entitled to the protection afforded by s. 403 of the Criminal Procedure Code. 
It is the correctness of this order which Mr. Lulla for the applicant has challenged 
in this revisional application. The contention taken on behalf of tle applicant is 
that, inasmuch as there was an order of acquittal in favour of the applieant by a 


rw 
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judgment dated March 12, 1953, the applicant cannot be prosecuted a second time 

for the same offence viz. under s. 104. 

Section 403(Z) provides that : 

“A person who has once been triod by a Court of competent jurisdiction for an offence and 
convicted or acgfitted of such offence shall, while such conviction or acquittal remains in force. 
not bs liable to be tried again for the same offence, nor on the same facts for any other offence for 
which a different charge from the one made against him might have been made under section 
236, or for which he might have been convicted under seotion 237.” 

Now, the principle underlying s. 403 is clear and cannot admit of any doubt or 

difficulty. Shortly stated, the principle is that a person once convicted or acquitted 

cannot be tried for the same offence. The idea underlying the principle is that 

æ person can be prosecuted only once in respect of a partioular offence and when that 

prosecution ends either in the conviction or in the acqiuttal of an accused person, it 

must receive a finality asall proceedings must. Mr. Lulla contends that in this case 
inasmuch as there isa finding in his favour which is one of acquittal, a second prosectu- 
tion is nothing but an harassment to his client and the principle of s. 403(7) must 
obviously apply. In support of this contention he relies upon a decision of their 
Lordships ofthe Privy Council reported in Yusofalli Noorbhoy v. King.) Incident- 
ally, it may be mentioned that Yusofalli Noorbhoy’s case is a case which went on 
appeal to their Lordships of the Privy Council from a decision of this Court reported 
in Emperor v. Yusofalli Noorbhai.2 Now, Yusofalli Noorbhoy’s case was one which 
arose under the Hoarding and Profiteering Prevention Ordinance, 1943. The appel- 
lant before their Lordships of the Privy Council was charged in the Court of the 

Presidency Magistrate, 6th additional Court, under s. 13(Z) read with s. 5 of the 

Ordinance and the offence alleged against the appellant was one of hoarding. The 

trial of the appellant ended in the acquittal of the appellant before the learned 

istrate. It is to be noted that the Government of Bombay did not appeal against 
the order of the learned Magistrate acquitting the appellant, but it appears that on 

April 10, 1946, a fresh sanction to prosecute the appellant was obtained from the 

Government of Bombay, and on April 13, a fresh prosecution was instituted against 
the appellant for the same offence and on the same facts as in the former prosecution. 

On September 16, 1946, the learned Magistrate acquitted,the appellant, relying upon 

s. 403, and then the Government of Bombay appealed from the order of acquittal 

and this Court by its judgment reversed the order of acquittal made by the learned 

trial Magistrate and directed that the prosecution should go on as against the ap- 
pellant. From the order made by the High Court the actusell-appellant went to 

the Privy Council and the Privy Council had to consider the effect of s. 403. A 

part of the head-note of that case runs as follows :— 

“Where a person charged with an offence punishable under the Hoarding and Profiteering 
Prevention Ordinance, 1948, is acquitted on the ground that his trial was invalid for want of a 
proper sanction under cl. 14 of the Ordinance, he can be tried again for the same offence, after 
a valid sanction is obtained, for s. 403 of the Criminal Procedure Code, 1898, has no application 
to such a cage.” , 

1 Now, the facts of that case are clear. The learned trial Magistrate acquitted the 
‘appellant because of a previous order of acquittal made by the Magistrate, having 
‘regard to s. 403. The High Court, upon appeal, reversed the decision of the learned 

) trial Magistrate and held that a second prosecution could be instituted against the 
appellant and: the Privy Council confirmed the order made by the High Court. It 
is obvious that the actual decision is against the contention raised by Mr. Lulla on 
behalf of the applicant. Now, there was an order of acquittal made by the learned 
trial Magistrate and it was this order which was set aside by the High Court and 
which was confirmed by the Privy Council, notwithstanding s. 403. If, therefore, 

Mr.eLulla’s argument is based upon the decision of their Lordships of the Privy 

Council in Yusofalli Noorbhoy’s case, there is no substance in this contention. But 
Mr. -Lulla argues that in the Privy Council case a contention was raised on behalf of 
the appellant and that contention was that the learned Magistrate should have 
adjudicated upon the validity of the sanction but had not so adjudicated upon the 
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validity of the sanction. This contention is to be found at p. 4 of the report. Now, 
I have read the judgment in vain to find out whether the Privy Council have given 
their opinion upon this contention and Mr. Lulla concedes—and I think very properly 
—that the Privy Council have not decided this contention. It is clear, therefore, 
that there is no decision in favour of Mr. Lulla’s contention and in regard to the con- 
tention raised there is no observation or dicta of the Privy Council to support the 
contention of Mr. Lulla. Therefore, Mr. Lulla was driven to the position that 
although the actual Privy Council decision was not in his favour and although there 
was no dicta or observation in his favour, the Privy Council have left the question 
open. If the Privy Council have left the question open, it seems to me that there 
is no decision in his favour. In my view, therefore, there is no decision which supports 
Mr. Lulla’s contention that there should not be a second prosecution in this case 
instituted against the applicant. 

But Mr. Lulla says that if one has regard to what happened in the Court of the 
Presidency Magistrate, 19th Court, it will be clear that there was a valid sanction 
and it was wrong of the learned Magistrate of the 19th Court to hold that the sanction 
was invalid. Now, a reference to the judgment of the learned Magistrate of the 
19th Court shows that the sanction given by the Advocate-General was in the following 
terms : 

“I have received your letter of the lst May 1951 and on perusal of the contents, I hereby 
grant you sanction under Section 107 of the Insurance Act to institute proceedings against the 
persons responsible for the offence under Section 104 of the same Act.” 
It.was this sanction which was produced to support the ‘prosecution under s. 104 
in the former proceeding. With respect to this sanction, the learned Magistrate said: 
“The wording in the sanction shows that proceedings were to be instituted against persons 
responsible for the offence under section 104 of the same Act. Therefore, the sanctioning autho- 
rity authorised Mr. G. N. Pradhan, the administrator, to select according to his own discretion 
persons who have to be proceeded against. It was the function of the sanctioning authority 
and not of Mr. Pradhan. The sanction, therefore, is bad in law.” 
It is, therefore, clear that the former prosecution failed and the applicant was nequit- 
ted because the sanction which was a condition precedent to the prosecution of 
the accused-applicant was bad in law. Now, Mr. Lulla says that we should go into 
the question about the validity or otherwise of the sanction given by the Advocate- 
General in the former proceeding. Speaking with considerable hesitation but quite 
frankly, I could not appreciate the point raised by Mr. Lulla. Upon the materials 
placed before the Presidency Magistrate, he came to the conclusion that the sanction 
was invalid and what Mr. Lulla is trying to do is to ask us that we should ourselves 
find whether or not that view was right. In the first place, we are not hearing an 
appeal from the order made by the Presidency Magistrate. In so far as the learned 
Magistrate took the view that the sanction was invalid, it was a final view of his 
which resulted in the acquittal of the applicant, and it seems to me that in the absence 
of dicta to support the contention of Mr. Lulla, we are not prepared to agree with 
Mr. Lulla that we should go into the question about the validity or otherwise of 
the sanction given by the Advocate-General in the former proceeding. To repeat 
once,again, in the first place, we are not hearing an appeal from that order, and in 
the second place, we cannot now consider the materials upon which that view was 
based. It seems to me, therefore, that the view which was taken by Mr. Gordhandas 
was final and the basis of the decision was that in the absence of a valid sanction 
the proseoution must fail and the prosecution failed and it ended in the acquittal 
of the applicant. 

Mr. Lulla then contends that even if s. 403 does not apply, the principle of s. 403 
should be applied to this case and in this connection he relies upon a decision of 
this Court reported in Emperor v. Anant Narayan'. It is quite true that although 
s. 403 may not, in terms, apply to the facts of a particular case, the principle of s, 403 
may be applied to the facts of that particular case. But the case upon which Mr. Lalla 
relies is clearly distinguishable. There was in that case no question of any sanction 
to support the prosecution. What happened was that the acoused in that case 
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who was a Kulkarni had misappropriated a certain amount belonging to Govern- 
ment which he later on paid. He was then charged with offences punishable under 
88.8409 and 466 of the Indian Penal Code in respect of two items out of the amount 
misappropriated by him and the trial was held before a Sessions Judge who agreed 
with the unanimous verdict of thé jury and acquitted the accused. There was 
then a fresh trial in respect of certain other items of the amount misappropriated 
by the accused and what this Court held was that although the plea of autrefois 
acquit under s. 403 was not technically available to the accused, the principle of 
it was available to him in the interests of justice. Now, in the present case the ap- 
plicant was prosecuted for an offence under s. 104 and in view of the invalid sanction 
to support that prosecution he was acquitted. Now, a valid sanction has been 
accorded and the accused is being prosecuted. In these circumstances, I find no 
analogy between Anant Narayan’s case and the present case. In my view, therefore, 
the principle of s. 403 cannot, in the interest of justice, be applied to the facts 
of this case. Mr. Lulla then raised the question that the learned Magistrate has 
recorded. qertain findings in connection with the offence which the accused had been 
charged with and he says that in view of those findings the learned Magistrate who 
will now deal with the case under s. 104 may be prejudiced, having regard to those 
findings. @bviously, the learned Magistrate who will deal with the present case 
will have to decide the case in accordance with the evidence as will be led in the 
case. But Mr. Lulla says that Magistrates are human as all men in the world are 
human and he will be unknowingly influenced by what has been recorded against 
the applicant in the former case. If a Magistrate is human, nobody can and need 
find fault with him. But in so far as the Magistrate will not decide the case in 
accordance with the evidence which will be led, one may have to find fault with 
him, but that stage has not yet arrived and the contention is, in my view, premature. 

Then Mr. Lulla contends that’once the Advocate-General has accorded a sanction 
in the former proceeding, he cannot give a sanction a second time to support the 
prosecution under s. 104. It seems to me that this is an entirely futile contention: 
There is nothing is s. 107 to support this contention. If the Advocate-General 
made a mistake in not according a proper sanction to support the first prosecution, 
I fail to see why he should not be able to give a proper sanction to support a second 
prosecution. If it is human to be influenced by the findings of a Magistrate, it is, 
I think, equally human to make a mistake, and if the Advocate-General made a mistake 
An the first instance, there is no reason why he should not rectify the mistake and 
give a proper sanction to support the present prosecution. 

I think, the true view is that if a Court has jurisdiction to try an accused person 
in respect of a particular offence and the Court makes an order of acquittal in his 
favour, the order of acquittal, even if wrong, will bar a second prosecution for the 
same Offence and s. 403 will apply. If, however, the Court has no jurisdiction to 
try the accused in respect of a particular offence and it makes an order of acquittal, 
the acquittal cannot bar a second prosecution and s. 403 will-not apply. In the 
present case, the order of acquittal made in the former proceeding was based upon 

ə view that the sanction to support the prosecution was bad inlaw. It is obvious 

we cannot now examine the correctness or otherwise of that view. The exis- 

/ tence of a valid sanction being a condition precedent to the exercise of jurisdiction, 

the case is, therefore, one of want of jurisdiction and the order of acquittal is void 
and is of no effect. In such a case s. 403 cannot apply. 

For all these reasons, we think the view taken by the learned Magistrate is right. 
The application, therefore, fails and the rule will be discharged. 


Rule discharged. 


66 THE BOMBAY LAW REFORYER. vor. Lit. 
APPELLATE CIVIL. 


Before the Hon'ble Mr. M. O. Chagla, Ohtef Justice, and Mr. Justice Divit. » , i 

BHIMAJI NARASU MANE v. VIJAYASINVRAO RAMRAO DALE.* 

Civil Procedure Oode (Act V of 1908), Secs. 87B, 85, 86(1)(3)—Constitution of India, arts. 13(2), 

14, 862, 366(22), 291(1}— Whether s. 87B of Oode ultra vires of Constitution—Art. 362 whether 

overrides art. 14. 

The provisions of s. 87B of the Civil Procedure Code, 1908, are not invalid under art. 13(2) 
of the Constitution of India. 3 

Article 362 of the Constitution of India cannot override any of the provisions of Part II 
of the Constitution. The direction given to Parliament and the Legislature of a State under 
art. 362 must be carried out in consonance with the fundamental rights guaranteed under 
Part III. 

The fundamental rights contained in Part III of the Constitution are beyond assail and 
they are safeguarded and guranteed by the special machinery contained in the Constitution 
itself; and powers are conferred both upon the High Court and the Supreme @ourt to see 
that these rights guaranteed to the*citizen are not illusory but are substantial, 

State of Bombay v. F. N. Balsara', referred to. 

One Bhimaji (plaintiff) filed a suit against Vijayasinvrao, the Rajasaheb of Jath 
(defendant), in the Court of the Civil Judge, Junior Division, at Jath, to obtain 
possession. of certain agricultural land, on the ground that the defendant had in 
June 1940 unauthorisedly and unjustly dispossessed the plaintiff of this land. The 
defendant contended that the suit was not tenable in view of the fact that the plaintiff 
had not obtained the consent of the Central Government before the institution of 
the suit, as required by s. 86(1) read with s. 87(B) of the Civil Procedure Code, 1908, 
and that the suit was barred under the provisions of the Bombay Revenue Juris- 
diction Act. After two preliminary issues, covering these objections, were raised, 
the plaintiff filed. an application stating that the provisions of s. 87(B) of the Civil 
Procedure Code were ultra vires under art. 13(2) of the Constitution of India, as 
they offended against art. 14 of the Constitution and, that, therefore, the suit should 
be referred to the High Court under the proviso to s. 113 of the Civil Procedure 
Code for the determination of the ultra vires nature of s. 87(B) of the Code. 

The trial Judge held that the suit against the defendant was not tenable in view 
of ss. 86 and 87(B) of the Code and that the suit was not barred by the Revenue 
Jurisdiction Act. The trial Judge referred the case to the High Court for its opinio 
on the following question :— 

“Whether the provisions of section 87B of the Civil Procedure Code are invalid under article 
18(2) of the Constitution of India.” i 

In referring the case to the High Court, the trial Judge expressed his opinion, 
on the question involved, in the following terms :— 

“It has to be thus seen as to whether s. 87B offends against art.f{14. Article 14 is aimed at 
to safeguard against the arbitrary or unreasonable discrimination between the subject and the 
subject and it also establishes the equality of laws. This has come up before our High Court, 
as well as before the other High Courts of the Indian Union and before the Supreme Court for 
consideration many a time. The case of the Supreme Court in State of Bombay v. F. N. Balsara 
(53 Bom. L. R. 982) is considered as authority about that point. Mr. Justice Fazl Ali, who de-) 
livered the judgment of that case, has orystallised mostof the observations of the Supreme Court \ 
in the form of seven principles as applying to a case under art. 14 of the Constitution. On going 
through those seven principles, it can be seen that art. 14 does not prevent the State in proper 
cases from exempting certain olass of persons from the application of a particular law. But, 
they further lay down that the said classification must deal with all the members who come under 
that classification and at the same time, it must be based upon some real and substantial dis- 
tinction bearing a reasonable and just relation to the object attained and it cannot be made 
arbitrary and witbout any substantial basis. 

Section 87B is a legislation which comes under the category of class legislation, under which 
the Legislature has intended the Rulers of the former Indian States to be exempted from the 
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ordinary law of the land. It has to be thus seen as to whether the said classification has been 
made applicable to all the Rulers of the former Indian States and is based on real and sub- 
stantial basis bearing a just and reasonable relation to the object sought to be attained by the 
Legislatute. ‘I find that s. 87B does not stand both these tests. For, in the first place, the said 
oxemption is notemade applicable by the Legislature to all the Rulers of the former Indian States. 
On the other hand, as stated above, it is made applicable only to those Rulers who have been 
recognised by the President of the Indian Union under a special Notification under sub-s.(2) 
ofs. 87B. There are about more than 600 Rulers of the former Indian States in the Indian Union. 
But, out of them, about only 200 States have been given this privilege under the s. 87B by the 
Central Government as per its Notification of the Ministry of State S. R. O. 458 dated April 1, 
1951, Thus the wide and unlimited powers are given by the Legislature to the executive autho- 
rity in selecting the States and the Rulers of the State who can be recognised under sub-s.(2) 
s. 87B. No standard or oriterion is mentioned in s, 87B for the guidance of the Central Govern” 
mont or President in selecting the States or the Rulers of the States for the purpose of that section * 

Moreover, it is important to note that Act II of 1951 by which s.87B came to be enacted has 
no preamble by which the object of the Legislature in making that enactment could be gathered. 
In the circumstances, it is difficult to judge as to whether the classification has been made by the 
Legislature Raving regard to the object sought to be attained by it in making that classification. 
Besides, it is important to note that the Legislature has also not laid down the principles to be 
observed by the Central Government while granting the consent under sub-s.(1) of s. 86. In 
this respect also, the unregulated discretion is given to the Central Government in granting the 
consent while suing the Rulers of the former Indian States recognised by the Government. It 
may be that A and B who are ereditors of a certain Ruler of a former Indian State may apply 
to the Central Government in su'n the Ruler for the recovery of their respective dues; that the 
Central Government may grant the consent to A and refuse the consent to B which means that 
B is denied the rights which A got and which further means that A and B were not given equal 
treatment before the law. Sub-section (2) of s. 86 provides certain ciroumstances for the guidance 
of the Central Government in granting or refusing the consent under sub-s. (1). It is rather 
curious to note that sub-s. (2) isnot made applicable to the Ruler of the former Indian States 
under s. 87B. Sub-seotions 1 and 3 of s, 86 are alone made applicable under the s. 87B to the 
Rulers of the former Indian States. In the result, the wide and unlimited powers are given by the 
Legislature to the executive in this respect also, which may result in the arbitrary and unreasonable 
application of ‘the law. The case of the Supreme Court in Stats of West Bengal v. Anwarals, 
(1952) 7 D. L. R., 8. C. 188, may be referred here with advantage. In that case, it has been 
held,by the Supreme Court that the legislation which gives wide and unregulated powers to the 
Exeoutive is obnoxious and it must be deolared as invalid as it offends against art. 14. 

On the whole thus, I am of the opinion that the provisions contained in s. 87B of the Civil 


‘Procedure Code are invalid under the art. 13(2) as they offend against the art. 14 of the Consti- 


tution of India.” 
The reference was heard. 


M. P. Amin, Advocate General, with V. T. Gambhirwala, for the referor. 
ı K. 8. Daundkar, for the defendant. 
' Q. N. Joshi, with D. P. Sethna, for the Attorney General of India. 
' No appearance for the plaintiff. 


Cuaca C. J. The plaintiff filed a suit in the Court of the Civil Judge, Junior 
Division, Jath, against the Rajasaheb of Jath, claiming certain reliefs. A pre- 
liminary objection was taken to the maintainability of the suit in view of the pro- 
visions ofs. 87 (B) of the Civil Procedure Code. The learned Judge, in a well-considered 
judgment, came to the conclusion that the provisions of s. 87 (B) were invalid by 
reason of art. 13(2) of the Constitution of India. In taking that view, he referred 
the case to us for our opinion under the proviso to s. 113 of the Civil Procedure Code 
and this reference has now come before us. 

Section 87 (B), which was incorporated in the Civil Procedure Code after the 
NIRO was passed by Act IT of 1951, applies the provisions of s. 85 and sub- 

s8. (7) and (3) of s. 86 to Rulers of any former Indian States; and ‘former Indian 
‘State’ is defined as “any such Indian State as the Central Government may, by 
notification in: the Official Gazette, specify for the purposes of this section”, and 
“Ruler”, in rélation to a former Indian State, means the person who, for the time 
befng, is recognised by the President as the Ruler of that Btate for the purposes of 
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the Constitution. When we turn to ss. 85 and 86, s. 85 deals with persons to be 
appointed by Government to prosecute or defend on behalf of foreign Rulers and 
s. 86, sub-cl.(Z), provides that no Ruler of a foreign State may be sued in any Court ` 
otherwise competent to try the suit except with the consent of the Central overn- 
ment certified in writing by a Secretary to that Government, and subgcl. (3) exempts 
a Ruler from being arrested except with the consent of the Central Government 
and also provides that no decree shall be executed against the property of any such 
Ruler. In this case, the plaintiff filed the suit without obtaining the necessary 
consent of the Central Government and it was on that ground that the maintain- 
ability of the suit was questioned before the learned Judge below. 

Now, the view taken by the learned Judge—and there is considerable force in 
that view—is that under art. 14 of the Constitution there is equality before the 
law and it seems rather strange that in a democratic State the former Rulers of 
Indian States should not be as much liable to the process of the Court as any other 
citizen. One would expect that the rule of law applies to all citizens and every 
one in India is subject to that rule of law, and if Courts exist in order to enforce 
that rule of law, every one in India should be equally subject to the process of the 
Courts. But when one considers and interprets the Constitution of a cOuntry, one 
cannot overlook the historical context in which that Constitution came into existence. 
The democratic State in India was born as a result of a unique and unpfecedented 
revolution. However non-violent that revolution might have been and however 
much the Constitution has attempted to turn away from the past and to write a new 
chapter for the future of India, the slate on which the past history was written has 
not been completely wiped out. Therefore, in considering the position of former 
Rulers of Indian States, one must consider their rights and privileges as they existed 
before the Constitution came into existence and how the Indian States ceased to 
have any independent existence and ultimately became merged with India and 
formed part of the Union of India. 

Turning first to art. 366, sub-cl. (22) defines “Ruler” in relation to an Indian 
State as meaning + 

“the Prince, Chief or other person by whom any such covenant or agreement as is referred 
to in clause (1) of article 291 was entered into and who for the time being is recognised by the 
President as the Ruler of the State, and includes any person who for the time being is recognised 
by the President as the successor of such Ruler ;” z ' 


Turning to art. 291, sub-cl. (7) provides that, where under any covenant or agreement 
entered into by the Ruler of any Indian State before the commencement of the 
Constitution, the payment of any sums, free of tax, has been guaranteed or assured 
by the Government of the Dominion of India to any Ruler of such State as privy 
purse, such sums shall be charged on, and paid out of, the Consolidated Fund of India, 
and the sums so paid to any Ruler shall be exempt from all taxes onincome. There- 
fore, the Ruler must satisfy two conditions: (1) he must have signed an agreement 
as provided by art. 291(Z) ; and (2) he must be recognised by the President as the 
Ruler of the State. Now, when we turn to the agreement which was signed by the 
Ruler of Jath—the defendant in this case, whose privy purse is guaranteed under, 
art. 291(1)—we find from the White Paper on Indian States that with regard to this ‘ 
Ruler the Government of India guaranteed his personal rights, privileges, dignities 
and titles; and art. 362 of the Constitution casts an obligation upon Parliament 
and the Legislature of a State, in the exercise of the power to make laws or in the 
exercise of the executive power of the Union or of a State, to give due regard to the 
rantee or assurance given under any such covenant or agreement as is referred 
to in cl. (1) of art. 291 with respect to the personal rights, privileges and dignities 
of the Ruler of an Indian State. Therefore, the personal rights of the Rulers, which 
were guaranteed under the merger agreements, are now embodied in the Constitution 
and form part of the Constitution, and a constant reminder of these agreements is 
set out in art. 362. Now, before the Constitution the position of the Indian Rulers 
was governed by s. 86 of the Civil Procedure Code, and that section provided 
that a Prince or Chief may, with the consent of the Governor General in Council, 
certified by the signature of the Political Secretary, and in any other case with the 
consent of the Central Goverment, certified by the signature of a Secretary to that 
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Government, be sued in any competent Court; and the Prince or Chief was to be 
in the same position as an ambassador or envoy of a foreign State. The amendment 
rétains in ss. 85 and 86 the provisions with regard to ambassadors or envoys of a 
foreign State and also Rulers of a foreign State, and by s.87 (B) these provisions are 
made applicaBle to the Rulers of former Indian States who are recognised by the 
President as Rulers of the States for the purposes of the Constitution. Therefore, 
there can be no doubt that, before the merger agreement and before the Indian States 
merged with the Union of India, a Ruler of an Indian State had this privilege, namely, 
that he was exempt from being sued in Courts in British India without the consent 
ofthe Governor General. That personal privilege, along with other personal privileges 
that he might have enjoyed, was guaranteed by the merger agreement, and it is 
with regard to that personal privilege along with the other personal privileges that 
art. 362 casts an obligation upon Parliament and the Legislature of a State to give 
due regard in passing any legislation. 

It is sought to be argued by Mr. Joshi that art. 362 over-rides art. 14 of the Consti- 
tution. What is urged is that, although under art. 13(2) the State is prohibited from 
making day law which takes away or abridges the rights conferred by Part IIT, and 
any law made in contravention of this clause, to the extent of the contravention, 
shall be void, art. 362 imposes upon Parliament the obligation to safeguard the 
privileges of the Rulers of former Indian States ; and it is contended that, if Parlia- 
ment passes a law safeguarding the privileges of an Indian Ruler, even if such law 
contravenes any of the fundamental rights guaranteed under Part III, that law cannot 
be declared to be void under art. 13(2). We are unable to accept that contention. 
The fundamental rights contained in Part IT are beyond assail and they aro safe- 
guarded and guaranteed by the special machinery contained in the Constitution 
itself; and powers are conferred both upon the High Court and the Supreme Court 
to see that these rights guaranteed to the citizen are not illusory but are substantial. 
It is impossible to accept the contention that art. 362 can over-ride any of the pro- 
visions of Part IL of the Constitution. Unless any particular articlo of the Constitu- 
tion expressly over-rides a fundamental right guaranteed under Part II, the Court 
cannot assume that any of the fundamental rights have been taken away by implica- 
tion. The suggestion of Mr. Joshi really comes to this, that the very fact that the 
Constitution has cast an obligation upon Parliament to legislate with regard to 
certain matters clearly implies that legislation which falls under art. 362 cannot be 
considered to be bad, as contravening any of the provisions of Part ITI. Now, art. 362 
undoubtedly contains a direction given to Parliament and the Legislature of a State. 
But that direction must be carried out in consonance with the fundamental rights 
guaranteed under Part ITI. It may be unfortunate far the Ruler of an Indian State 
if a privilege guaranteed to him under the merger agreement happens to contravene 
one of the fundamental rights in Part III. Butif it does contravene a fundamental 
right, then the contractual right of the Indian Ruler must go and the fundamental 
right must be sustained. Article 13 makes all laws in force in the territory of India 

‘immediately before the commencement of the Constitution, in so far as they are 

/ inconsistent with the provisions of Part III, void, and it is difficult to accept the 
contention that, if all laws which in any way contravene a fundamental right were 
made void, a special sanctity was given to the contract between the Government 
of India and the Ruler of a former State, and the sanctity was that, even though a 
term of the contract may be inconsistent with any of the provisions of Part IIT, 
that term was to prevail over the fundamental right. If the case of the Union of 
India depended upon this contention and this reading of art. 362, we would have 
upheld the view taken by the learned Civil Judge. 

But there is another aspect of the matter on which the Union of India is on much 
strenger grounds. The question that we have to consider is that, if art. 14 applies, 
as indeed it does, whether there has been any contravention of thir article. Now 
jt has been often said that art. 14 does not rule out the creation of a class or olasses 
by the Legislature to which a particular law may not apply. But all that art. 14 
lays down is that, when such a classification is made, the classification must be on a 
regsonable basis. Prime facie the Court must respect the classification made by the 
Legislatute as the Legislature is in a much better position to understand and appre- 
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ciate the complex problems of administration and of policy than a Court of law. 

But it is open to a citizen to challenge the classification and rebut the presumption 
which must be in favour of the Legislature and the question that we have to consider 
is whether that presumption has been rebutted in this case. Now, it is trie that, 

when there is a classification, the classification must apply to all nfsmbers of the 
particular class contemplated. The classification would be inherently bad if some 
members of the class are omitted or excluded from the classification, and the view 
taken by the learned Judge is that the classification is bad because all the Rulers of 
Indian States are not exempted from being sued in a civil Court without the consent 
of the Central Government. With respect to the learned Judge, the error into which 
he has fallen is that the classification is not of all the Rulers of former Indian States ; 
the classification is of the Rulers recognised by the President and the President can 
only recognise the Rulers who have signed an agreement under art. 291. All the 
Rulers have not signed an agreement referred to in art. 291(Z), nor has a privy purse 
been given to every Ruler, nor has a privy purse been guaranteed under art. 291. 
Therefore, there is a special class of Rulers recognised by the Constitution who have 
signed an agreement under art. 291(1) to whom the privy purse has been gfaranteed 
and who have been recognised by the President. It is to this narrow and special 
class of Rulers that the exemption under s. 87(B) applies; and it may also be mentioned 
that it is only to this special class that by the merger agreements their personal 


privileges have been guaranteed. We must remember that these Rulers at one time © 


exercised absolute power over their States and they had great prestige, dignity and 
personal privileges. They gave up their States, they gave up their rule, joined the 
Union of India, and for all practical purposes became political pensioners. It is in 
consideration of their patriotic gesture that the Government of India have guaranteed 
to them the personal privileges which they enjoyed before the merger, apart from 
the substantial privilege of a privy purse. Can it be said that in this background and 
in this context it would be unreasonable for the Legislature to classify these Rulers 
so that a special privilege with regard to being sued should be conferred upon them ? 
In this connection, it is open to the Court to look at art. 362 also because art. 362 
requires the Legislature to have due regard to the guarantee or assurance given 
under the merger agreement with respect to the personal rights, privileges and digni- 
ties of the Ruler of an Indian State. Therefore, the Constitution-makers themselves 
felt that it was right and proper, even in a democratic setting, for Rulers to have 
certain privileges ; and Parliament, in enacting Act IT of 1951, has done nothing more 
than giving effect to the provisions ofart. 362. Therefore, taking into consideration 
the past history, the antecedents of these Rulers, the merger agreement, and the 
directions to the Legislature ¢ontained in art. 362, it is impossible for us to say that 
there is no reasonable basis for the classification made under Act IT of 1951. 

The learned Judge has referred to Balsara’s case (State of Bombay v. F. N. Balsara*) 
and the test laid down by Mr. Justice Fazl Ali in that case and he has particularly 
referred to the seventh test as appearing at p. 994, that: 

“While reasonable classification is permissible, such classification must be based upon some 
real and substantial distinction bearing a reasonable and justrelation to the object sought to be 
attained, and the classification cannot be made arbitrarily and without any substantial basis.” 


Now, there is a reasonable and substantial distinction between the Rulers of former - 


‘Indian States and other citizens in view of past history, and the object sought to be 
attained in this case is giving effect to a solemn agreement arrived at between the 
Government of India and the Rulers. There is undoubtedly & reasonable and just 
relation which the distinction bears to the object sought to be attained. Therefore, 
in our opinion, even applying this test laid down by Mr. Justice Fazl Ali, the test is 
satisfied. 

In our opinion, therefore, s. 87 (B) of the Code is notulira vires of the Constitution 
and the answer we give to the question submitted to usis that the provisions of s. 87(B) 
are not invalid under art. 13(2) of the Constitution. 


Answer accordingly. 
e 
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Bofors the Hon'ble Mr. M. O. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


SHANKAR RAOJI PATIL v. MAHADU GOVIND CHAWAN.* 


B&nbay Penancy and Agricultural Lands Act (Bom. LXVII of 1948), Sec. 29(1)(2)t—-Application 
by tenant to Mamlaidar for possession, pleading hts title as protected tenani—Opponents putting 
in issue thsir'own title as sub-tenants of applicant—Issus decided by Mamlatdar against applicant 
—Prant Ofir in appeal holding opponents trespassers and passing order for possession under 
8. 29(1) in favour of applicant—Whether Prani Officer has jurisdiction to order possession 
under 3. 29(1)—Construction. 

Section 29(1) of the Bombay Tenancy and Agricultural Lands Act, 1948, gives a right to 
the tenant to obtain an order of possession from the Mamlatdar in every case where he is 
entitled to possession under any of the provisions of the Act. 

“Tne Bombay Tenancy and Agricultural Lands Act, 1948, was put on the statute book 
for the protection of tenants and it would be difficult to believe that the Legislature intended 


that after a tenant had gone to the Mamlatdar for possession against a party who was in 
possession and the Mamlatdar had tried the issue as to whether that party was a sub-tenant 


or not the Mamlatdar should have no right to give relief to the tenant but should drive the 
tenanto a civil Court asking him to start a new litigation and then obtain possession by the 
rather dilatory mothod of a suit. The clear object of the Legislature in enacting s. 29(1) 
wa3 that if tho Mamlatdar was satisfied that the tenant was entitled to possession by reason 
of the Tenancy Act, then it was his duty to protect that possession and order any one who 
had dispossessed the tenant to restore possession to him.” 

These observations may not apply to two oases which may arise. There may be a case 
where a tenant may mke an application against a trespasser and the trespasser may not 
raise an i33uo with regard to his being a sub-tenant and, therefore, the Mamlatdar may not 
have to determine under s. 70 of the Bombay Tenancy and Agricultural Lands Act as to 
wnaather he is a tenant or not. It may then be urged in such a case that as the application 
filed by a tenant was against a trespasser simpliciter, the Mamlatdar has no jurisdiction to 
award possession to the tenant. The other case that may arise may be that a tenant may 
make an application against a person who has ousted him from possession and may base his 
cause of action under the Specific Relief Act. In other words he may not claim possession 
of his title but he may require possession merely on the ground that he had been dispossessed 
within the period laid down in the Indian Limitation Aot. Such a case would not fall under 
8.:29(1) of the Tenancy Act because s. 29(1) assumes that the tenant must claim possession 
on his title as a tenant and he must be entitled to possession as a tenant under the provi- 
sions of the Tenancy Act (see Sona Gangu Ghadasht v. Ramu Govind Ghadashi'). 

Dhondi Tuksram v. Dadoo Piraji, distinguished. 
Trimbak Sopana v. Gangaram’, referred to. 

Onn Mahadu and another (applicants) filed an application before the Mamlatdar 

at Chikodi against Shankar and others (opponents) alleging that they had ben 
illegally dis .03:sessel from the suit land by the landlord and that the land should 
be rastored to them. Tie opponents contended that they had come on 
the land through applicant No. 1 and not through the landlord and that applicant 
No. 1 had sub-lot the land to them. Too Mamlatdar held that the applicants were 
protected tenants, that the landlord had not illegally evicted the applicants from the 
“land, that the opponents were on the land through the applicants and that the 
' applicants were not entitled to restoration of possession of the land. The Mamlatdar, 

< therefore, dismissed the application on July 18, 1950. 


* Decided, September 9, 1954. Special 
Civil Revision Application No. 983 of 1954. 

+ The relevant portions of the section run 
thus: 
` 29. Prossdure of taking possession. (1) A 
tenant or an agricultural labourer or artisan 
entitled to possession of any land or d velling 
hou%e unler any of the p-ovisions of this Act 
may apply in writing -or such possession to the 
Mintiatdar. The application shall be made in 
guoh form ai miy bə prescribed and within a 
psriod of two years from the date on which the 
right to odtaip possession of the land or 
dwalling house is deemed to have accrued to 
the tenanf, agricultural labourer or artisan, 


L. R.—5 


as the case may be. 

(2) No landlord shall obtain possession 
of any land or dwelling house held by a tenant 
except under an order of the Mamlatdar. 
For obtaining such order he shall make an 
application in the preecribed form and within 
a period of two years from the date on which 
the right to obtain posses:ion of the land or 
dwelling house, as the case may be, is deemed 
to have acorued to him.... 

1 (1958) Civil Revision Application No. 
1504 of 1961, decided by Chagla C. J. on 
January 8, 1953 (Unrep.). 

2 (1952) 55 Bom. L. R. 663. 

3 (1952) 55 Bom. L. R. 56. 
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Applicant No: 1 appealed to the Prant Officer at Chinkodi. The Prant Officer on 
June 25, 1952, allowed the appeal and set aside the order of the Mamlatdar and 
ordered restoration of possession of the land to applicant No. 1 under s. 29(Z) of the 
Bombay Tenancy and Agricultural Lands Act, 1948, observing, in his grder, as 
follows :— 

“It was urged by the respondents that they came in possession as sub- ear through the 
appellants who deny it. If this was the fact they could have substantiated their contentions, 
No evidence is forthcoming to that effect. The landlord’s mukhtyar stated that he knew from 
the record of rights that the respondents were sub-tenants and not his tenants. If this is taken 
to be true then clearly the respondents are trespassers because this fact of sub-letting has been 
totally denied by the appellant.” 

The opponents filed a revision application in the Court of the Bombay Revenue 
Tribunal. The Tribunal summarily rejected the application, holding that applicant 
No. 1 had a right to apply to the Mamlatdar for evicting a trespasser under s. 29(Z) 
of the Bombay Tenancy and Agricultural Lands Act. 

The opponents applied to the High Court under arts. 226 and 227 of the Constitu- 
tion to set aside the orders passed by the Prant Officer and the Revenue Tpibunal. 


The application was heard. 


Q. B. Kulkarni and §. A. Wale, for the petitioners. 
B. M. Kalagate, for opponent No. 1. 


CHaata O. J. Respondent No. 1 filed an application before the Mamlatdar 
contending that he had been dispossessed by his landlord, that the landlord had put 
the petitioners in possession, and as he was a protected tenant, he was entitled to an 
order restoring possession to him. The Mamlatdar held that the landlord had not 
dispossessed respondent No. 1 but he held on a plea taken by the patitioners that they 
were the sub-tenants of respondent No. 1 and therefore he dismissed respondont 
No. I’s application. Respondent No. 1 went in appeal to the Prant Officer. Tho 
Prant Officer upheld the finding of the Mamlatdar that the landlord had not dispos- 
sessed respondent No. 1, but he differed from the Mamlatdar with regard to the issue 
of sub-tenancy and held that the petitioners were not the sub- tenants of respondent 
No. 1 but they were trespassers and passed an order of possession in favour of res- 
pondent No. 1. The petitioners went in revision to the Revenue Tribunal and the 
Revenue Tribunal has upheld the order of the Prant Officer and the petitioners have 
now come on a petition under art. 227 to us. 

An interesting question has been raised and argued by Mr. Kulkarni before us and 
his contention is that on the finding of the Prant Officer that the petitioners were 

assers he had no jurisdiction to award possession to respondent No. 1 under 
s. 29(1) of the Tenancy Act. His contention is that once it is established that the 
party in possession is a trespasser, it is only a civil Court that can deprive the trespasser 
of his possession and give possession to the party claiming it against the trespassor. 

Now, an important fact that must be borne in mind in this case is that it was the 
petitioners who put in issue the question as to whether they were the tenants of 
respondent No. 1, and it is clear that that issue can only be tried by the Mamlatdar 
under s. 70 of the Tenancy Act. It is also to be borne in mind that respondent No. 1 
went to the Mamlatdar claiming possession on the basis of his own title, and his title 
was that he was a protected tenant, and as such entitled to possession under the 
provisions of the Tenancy Aot. Mr. Kulkarni does not dispute the position that the 
Mamlatdar had jurisdiction to try whether the petitioners were the tenants of 
respondent No. lornot. He also does not dispute the position that if the Mamlatdar 
came to the conclusion, as in this case he had, that the petitioners were the tenants, 
he had jurisdiction to dismiss respondent No. 1’s application. But the contengion 
he puts forward is that if the Mamlatdar had come to a contrary conclusion and held 
that the petitioners were not sub-tenants, then his jurisdiction would have ceased 
and he would have no jurisdiction to grant any relief to the petitioners. Therefore, 
according to Mr. Kulkarni the Mamlatdar had only jurisdiction to dismiss respondent 
No. I’s application and uphold the contention of the petitioners but had no jurisdic- 
tion to grant any relief to respondent No. 1 and reject the contention ptt forw&rd 
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by the petitioners. Unless such a provision is clearly made in the Tenancy Act, we 
should be very reluctant to hold that a Court or a Tribunal has jurisdiction after 
ehtertajning an application only to grant a relief to one side and not to the other. As 
we shall preseptly point out the provisions of the Tenancy Act fortunately do not 
require that we should come to such a conclusion. 

If it is open to the Mamlatdar to determine the question asto whether the petitioners 
were the tenants of respondent No. 1 or not, it must follow that impliedly he had 
jurisdiction also to decide that they were not sub-tenants and therefore were tres- 
passers. Thafis the view I have taken sitting singly in a case reported in Trimbak 
Sopana v. Gangaram, and that view has been accepted by a judgment of a division 
bench reported in Dhondi Tukaram v. Dadoo Piraji.2 But it is urged on the 
strength of the judgment in Dhondt Tukaram v. Dadoo Piraji that even though 
the Mamlatdar may impliedly hold that the petitioners are trespassers, he has no 
jurisdiction to grant a relief to respondent No. 1 and order possession against tres- 
passers. The contention is that it is only when the tenant wants possession from his 
landlo at under s. 29(Z) the Mamlatdar can pass an order for possession in his 
favour, b% when the tenant is seeking possession against a trespasser, the Tenancy 
Act confers no jurisdiction upon the Mamlatdar to give him possession and the 
tenant mitst be relegated to his rights ina civil Court, and what is urged is that since 
the Prant Offiser came to the conclusion that the petitioners were trespassers, he 
should have directed respondent No. 1 to file a suit in a civil Court and not order 
possession. Now, the view taken by the division bench in Dhondi Tukaram 
v. Dadoo Piraji was that ifa suit is filed by a landlord in a civil Court for 
possession aud the defendant raises the contention that he is a tenant the issue must 
be decided by the Mamlatdar and the suit must be stayed. Ifthe Mamlatdar holds 
that the defendant is a tenant, then the suit must be dismissed. If the Mamlatdar 
holds that the defendant is nota tenant but is a trespasser, then the civil Court must 
go on with the suit on the basis of the defendant being a Lal sae Now, one 
important fact must be borne in mind in considering the decision of the division bench, 
and that is that it was a suit filed by a landlord against a tenant and not by a tenant 
against a landlord. The case that we have here is not a case of a landlord seeking 
possession from his tenant but it is a case of a tenant who has been dispossessed and 
who wants his possession to be restored. Now, it is from this point of view that one 
must look at the provision made in s. 29 with regard to the right of a tenant to obtain 
possession and the right of the landlord to obtain possession. Section 29(Z) provides 
that a tenant entitled to possession of any land or dwelling house under any of the 
provisions of this Act may apply in writing for such possession to the Mamlatdar ; 
and sub-s. (2) of s. 29 provides that no landlord shall obtain possession of any land or 
dwelling house held by a tenant except under an order of the Mamlatdar. The 
distinction between the two sub-sections will immediately be apparent. Whereas 
in the case of a landlord the Legislature has expressly provided that he can only 
obtain an order of possession in respect of a land held by his tenant, sub-s. (7) when 
dealing with a tenant does not impose any similar restriction. Construing the plain 
language used by the Legislature in sub-s. (1) it gives a right to the tenant to obtain 
an order of possession from the Mamlatdar in every case where he is entitled to 

* possession under any of the provisions of the Tenancy Act, and the reason for this 
distinction is obviously based on principle. The Tenancy Act was put on the Statute 
Book for the protection of tenants and it would be difficult to believe that the Legis- 
lature intended that after a tenant had gone to the Mamlatdar for possession against 
a party who was in possession and the Mamlatdar had tried the issue as to whether 
that party was a sub-tenant or not the Mamlatdar should have no right to give relief 
to the tenant but should drive the tenant to a civil Court asking him to start a now 
litig&tion and then obtain possession by the rather dilatory method of a suit. The 
clear object of the Legislature in enacting s. 29(7) was that if the Mamlatdar was 
satisfied that the tenant was entitled to possession by reason of the Tenancy Act, 
then it was his duty to protect that possession and order any one who had dispossessed 
the tenant to restore possession to him. 

Now, two cases may arise which may be different from the case that arises here, 


1 (1952) 55 Bom. L. R. 56. 2 (1952) 55 Bom. L. R. 663. 
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and to those our observation may not apply. There may be a case where a tenant 
may make an application against a trespasser and the trespasser may not raise an 
issue with regard to his being a sub-tenant and therefore the Mamlatdar may nt 
have to determine under s. 70 as to whether he is a tenant or not., It may then 
possibly be urged in such a case that as the application filed by a tenant was against 
a trespasser simpliciter the Mamlatdar had no jurisdiction to award possession to the 
tenant. It is unnecessary to express any opinion on a case of that character. The 
other case that may arise may be that a tenant may make an application against a 
person who has ousted him from possession and may base his cause Of action under 
the Specific Relief Act. In other words he may not claim possession on his title but 
he may require possession merely on the ground that he had been dispossessed within 
the period laid down in the Indian Limitation Act. Clearly such a case would not 
fall under s. 29(7) of the Tenancy Act. because. s. 29(2) assumes that the tenant 
must claim possession on his title as a tenant and he must be entitled to possession as a 
tenant under the provisions of the Tenancy Act. This case arose for my considera- 
tion in Sona Gangs Ghadashi v. Ramu Govind Ghadishi.| There a suit was filed 
under the Specific Ralief Act and the only two issues that arose for the det#fmination 
of the Court were “Whether the plaintiffs proved their possession within six months 
prior to the suit” and ‘Whether they proved dispossession as alleged” and the learned 
Judge held that he had no jurisdiction to try the suit. and in my judgment I pointed 
out that neither of these two issues were triable by the Mamlatdar under the Tenancy 
Act and the civil Court had jurisdiction to try the suit. The application before us is 
perfectly clear and in this application respondent No. 1 has pleaded his title as a 
protected tenant and it is on the strength of that title that he wanted possession from 
the petitioners, and it is equally clear that the petitioners put in issue their own title 
as sub-tensnts of the landlord or the tenants of respondent No. 1 and that issue was 
tried and determined by the Mamlatdar. Under those circumstances, in our opinion, 
there is no doubt that s. 29(Z) is applicable and the tenant is entitled to obtain pos- 
session against the petitioners by an order of the Mimlatdar. 

There is some discussion in the judgments below as to the powers of the Collector 
under s. 84 summarily to evict the patitioners. In our opinion it is unnecessary to 
consider what is the true interpretation of s. 84 because either the Mamlatdar has 
jurisdiction under s. 29(Z) or he has not. The jurisdiction of the Collector to 
summarily evict a person under s. 84 can have no bearing on the jurisdiction of the 
Mamlatdar under s. 29(1). In our opinion, therefore, the Tribunal was right in the 
conclusion that it came to. 

The result is that the petition fails and must be dismissed with costs. 

Petition dismissed. 


INCOME-TAX REFERENCE. 


Before ths Hon’ble Mr. M. O, Chagla, Ohtef Justice, and Mr. Justics Tendolkar, 

THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY v. JAMES. 

ANDERSON.* ‘ 

Indian Income-taz Act (XI of 1922), Secs. 12B{1), third proviso, 24B—Admintstrater of deceased 

testator selling shares and securities of deceased at profit—Whether such profit capital gains 

Hable to tax under 8. 12B—T hird proviso to 8. 12B(1) when comes into operation—Section 24B 

whether limits liability of administrator or executor to cases referred to in that section—Oapttal 
Gains Tax whether ultra vires of Legtslature—Constructton. 

In the course of the adminstration of the estate of a deceased testator, the administrator 
sold sharesand securities belonging to the deceased at a profit. The Income-tax Department 
treated the profits a3 a capital gain liable to tax under s. 12B of the Indian Income-tas Act, 
1922, inthe haai3of the administrator. The administrator contended that he was not liable 
to pry tax or th93e capital gains as his case fell within the ambit of the third proviso to 
s. 12B(1) of the Act :— 

Hsld, that this was a case of a sale of a capital asset antecedent to the distribution of the 

1 (1953) Civil Revision Application No. * Decided, August 25, 1354. Inoome-tax 
1504 of 1951, decided by Chagla C. J., on Reference No. 1 of 1954. n 
January 8, 1853 (Unrep.). 
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sale procesds and the sale fell within s. 12B{7) of the Act and did not come within the pur- 
view of the third proviso to s. 12B(Z) of the Act. 

Tae third proviso to s. 12B(1) of the Indian Income-tax Act, 1922, deals with a simple 
ca3e,where an administrator or an executor transfers capital assests belonging to the testator 
in spcie to, the persons entitled to those assets. The Legislature provides that in euch a 
case there would not be any sale, exchange or transfer as contemplated by s. 12B(1) of the 
Aot. 

Sotion '24B of the Indian Income-tax Act,.1922, does not limit the liability of the ad- 
ministrator or the executor only to the oa3es referred to in s. 24B of the Act. An adminis- 
trator or an executor is a3 mich a1a83sessee under the Act as any other individual, and if he 
carries on business or mikes profit or recsives dividends or makes capital gains, heis as 
much liable to pay tax as any other individual. 

Tao capital gains tax is not ultra vires of the Legislature. 

Col. Str Duggan v. Oomr. I. T.1, confirmed. 


Onz Henry Ganon, who used to be assessed as a resident in British India, loft 
India in 1944 and died in the United Kingdom on May 13, 1945, leaving a wil! dated 
November 18, 1942. The National Bank of India in England, who were the executors 
named ihe. will, were granted probate of the will by a competent Court in the 
United Kingdom. The executors granted a power-of-attorney to one James Ander- 
son (the assesec) to obtain letters of admin.stration in respect of the estate of the 
deceased in British India. The assesses applied to the High Court, Bombay, 
under s. 241 of the Indian Succession Act, for letters of administration with the 
will annexed, and the sa ne were granted to the assessee. 

In the course of the winding up of the estate of Henry Ganon in British India, 
the assessee sold shares and securities belonging to the deceased for the purpose of 
distributing the assets amongst the legatees. The sales realised more than the cost 
price and the excess of the sale price over the cost price was treated by the Income- 
tax officer as a capital gain. For the assessment year 1947-48 the capital gain was 
compated under s. 12B of the Indian Income-tax Act, 1922, at Rs. 20,183,738 and 
for the assessment year 1948-49 it was computed at Rs. 1 151,963. 

The assessoe app2aled to the Appellate Assistant Commissioner of Income-tax, 
contending inter alia that the Capital Gains Tax Act was ultra vires the Indian Legisla. 
ture and that the assessee was not liable to tax under s. 12B read with s. 24B of the 
Act, as the assets were not sdld by the deceased Gannon but by the executors who 
were not beneficially interested in the sale. The appeal was dismissed and the 
assessee appealed to the Income-tax Appollate Tribunal, contending (1) that the law 
imposing the tax on capital gains was ultra vires, (2) that s. 24B of the Act did not 
apply and (3) that the capital gain was saved by the third proviso to s. 12B(1) of the 
Act. The Tribunal ‘did not accept the first two contentions of the assesses but 
accepted the third contention and directed the Incomo-tax officer to delete from the 
incomes the capital gains made on the sale of shares and securities. 

The Tribunal referred the following questions of law to the High Court :-— 

(+) Whother the sale of the shares and securities by the administrator of the estate of the 
, late Mr. Gannon is not a'sale for the purposes of s. 12B(1) in view of the third proviso to 
‘g. 12B(1) of the Indian Income-tax Act ? 
; (ïi) If the answer to question No. 1 is against she administrator, (a) whether the law im- 
if posing a tax on capital gains is ultra vires and (b) whether the excess realised by the administrator 
on the sale of shares and securities is Hable to tax on the footing that it is a capital gain in the 
hands of the administrator of the estate of the late Mr. Gannon ? 


` The reference was heard. 


G. N. Joshi, for the applicant. 
. N. A. Palkhivala, with 3. J. Sorabji, for'the EAN 


"Joshi. Section: 2(4A) of the Indian Income-tax Act, 1922, defines what is a capital 

‘gain. This definition was introduced by Act XXII of 1947. The term ‘capital 

asset’ oan only refer to capital gain. In the present case s. 24B cannot apply. See 
s. 12B(1) and the third proviso to it. 


. - 1 (1951) 54 Bom. L. R. 184. 
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[Cmacra C. J. The question is whether in the present case there is a distribution 
of capital assets under a will.] 

In order to be that there must be a distribution tn specie. The distribution mugt 
be of the capital assets əs such and not a conversion of the capital assets intoemoney 
and a subsequent distrioution. The principle underlying the proviso is that the 
capital assets should not have changed their form. If the legatee had sold the capital 
assets he could have been taxed and that tax cannot be evaded by the executor 
selling the capital assets. 

Patkhivala. It is only a sale, exchange or transfer that attracts the provision 
of s. 12B. Unless there is a transfer there is no liability to tax under s. 12B. 
Secondly, it is only the transferor who is liable to be taxed under s. 12B. It has 
been laid down by the Supreme Court that on inheritance there is no sale, exchange 
or transfer. In & case of succession the question of capita] gains can never arise. 
The estate belonged to the deceased and the property, on succession, goes by way 
of gift. Hence there oan be no capital gain by the deceased or his estate. In the 
case of distribution in specie the question of capital gain could never arise, and hence 
the Department’s construction of the proviso would make it completely pea 
If that construction were correct, no case which would be covered by the substantive 
part of the section could possibly be saved by this proviso. A capital gain can arise 
only when you part with a capital asset for a consideration higher than the one you 
paid for it. This could never be so in the case of succession. All that the proviso 
requires is that the transfer must be by way of distribution. 

[TENDOLKAR J. You are taxed not on the transfer by way of distribution but 
by reason of the sale which was prior to the distribution.] 

That makes no difference as in this case the sale was necessitated by the exigencies 
of distribution. Only so much of the capital assets were sold as were neceasitated 
by the needs of distribution. Again, the words in the proviso are ‘by reason of’ 
and not ‘by way of’. Thus all that the proviso requires is that there must be a causal 
connection between the distribution and the transfer. The scheme is that if a sale 
is voluntary, it will be taxed, but if the sale is compulsory, it will not be taxed. “By 
reason of” governs both “compulsory acquisition” and “distribution”. Sees, 24-B. 
Assessment has been made on the executor for the amount on which the deceased 
was assessable. Since this section specifically deals with executors, the executors can 
be assessed in their representative capacity only under this section. 


M.H.E. 


Caaata C. J. A very short question arises on this reference as to the proper 
interpretation of the third proviso to s. 12B(1) of the Indian Income-tax Act. The 
assessment years are 1947-48 and 1948-49, and the assessee is the administrator 
of the estate of one Henry Ganon. Henry Ganon died on May 13, 1946, having left 
a will dated November 18, 1942, and probate was issued of this will to the National , 
Bank of India in England as the executors. The National Bank gave a power-of- 
attorney to the assessee and the assessee applied to the Court under s. 241 of the: 
Indian Succession Act and obtained letters of administration with the will annexed, ` 
In the course of the administration ofthe estate the assessee sold shares and securities 
belonging to the deceased and it was found that for the assessment year 1947-48 
there was a profit of Rs. 20,13,738 and for the assessment year 1948-49 the profit 
was Rs. 1,51,963. The Department contended that these sums represented the 
capital gains andthey were liableto tax. The assessee’s contention was that he was 
not liable to pay tax on these capital gains because his case fell within the ambit of 
the third proviso to s. 12B(1). . 

Now, the most important facts are admitted and are not in dispute. The asseasee 
sold shares belonging to the testator, and shares constitute capital assets withinsthe 
meaning of the Act. The sale of these shares resulted in capital gain and unless the 
assessee satisfies us that this capital gain is saved from taxation under some provision . 
of the Act, the capital gain is clearly liable to tax. The charging section with regard 
to capital gains is s. 12B(/) which provides that tax shall be payable by an assessee 
under the head “capital gains” in respect of aL y profits or gains arising’ from the sale, 
exchange or transfer of a capital asset effected after March 31, 1946, and béfore April 
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1, 1948. Thereis a sale of capital assets within the period indicated in this section 
and therefore apart from any proviso to this section there is a clear liability upon the 
asfessee to pay tax. The proviso relied upon is the third proviso and to the extent 
that it is material it provides : 

“Provided ... that ... any distribution of capital assets ... under ... a will .. shall not, for 
the purpose of this section, be treated as a sale, exchange or transfer of the capital assets.” 


The contention of the assessee is that we have a case here where there is a distribution 
of capital assets under a will and therefore such a distribution cannot be treated as a 
sale, exchange or transfer of capital assets. 

Now, in the first place, before we proceed to construe the third proviso, it is dif- 
ficult to understand how this is a case of distribution of capital assets under a will, 
The capital assets dealt with by the testator by his will were the shares and admittedly 
there has been no distribution by the administrator of these capital assets. What the 
administrator has done is, he has sold the capital assets and then distributed the sale 
proceeds realised. Therefore, we are not dealing with the distribution of capital 
assets comemplated by the third proviso ; we are dealing with something quite dif- 
ferent ; we bre dealing with something into which the capital asset has been convert- 
ed. Therefore, in terms, the proviso has no application. This is a case of a sale of 
a capital asset antecedent to the distribution of the sale proceeds and the sale falls 
clearly within sub-s.(1) of s. 12B and does not come within the purview of the third 
proviso. Mr. Palkhivala’s contention is that the third proviso deals with cases of 
what he chooses to call involuntary transfers and he wants us to carry forward the 
first part of the proviso so as to qualify the case of distribution under a will. The 
first part of the proviso is: 

“Provided farther that any transfer of capital assets by reason of the compulsory acquisition 
thereof under any law for the time being in force relating tothe compulsory acquisition of pro» 
perty for public purposes...’ 
and Mr. Palkhivala urges that we must qualify distribution of assets under a will by 
the expression ‘“‘by reason of”. In other words, according to him the Legislature 
intended that when a distribution takes place by reason of a direction in the will and 
where the testator or the administrator is compelled in the course of administration 
to sell the capita] assets and distribute the sale proceeds, then the third proviso applies, 

„~in our opinion, it is clear that the third proviso only applies to a case where there is 
*-distribution of capital assets in specie. In ouropinion, the construction suggested 
by Mr. Palkhivala is opposed to the plain natural meaning which we must put upon 
. the third proviso. The suggested construction is both unnatural and strained and 
there is no reason whatever why that construction should be put upon the third pro- 
viso. The third proviso deals with a simple case where an administrator or an execu- 
. tor transfers capital assets belonging to the testator in specie to the persons entitled 
to those assets. The Legislature provides that in such a case there would not be 
any sale, exchange or transfer as contemplated by s. 12B(1), and there is very good 
reason why this provision is made because when assets are transferred in specie to a 
legatee, sub-s.(3) of s. 12B provides that where he sells these assets he will have to pay 
on capital gain on the basis laid down in that sub-section. Therefore, the in- 
fiention of the Legislature is to tax the profit made by the sale of capital assets. The 
incidence of taxation must fall at the time of the sale. The sale may take place by 
) the administrator or the executor or he may choose to transfer these capital assets 
in specie to the legatee, in which case it is when the legatee sells the capital assets 
that it would attract tax. But the curious argument advanced by Mr. Palkhivala 
is that although a legatee would be liable to pay tax on capital gains under sub-s.(3) 
of s. 12B if he got the capital assets in specie, there would be no liability to pay tax 
atally anybody atany time ifthe executor or the administrator chose to sell the capi- 
tal assets and realised them into cash. In our opinion, there is neither reason nor 
principle underlying this argument or contention. 

Mr. Palkhivala says that the Legislature in the third proviso was contemplating 
cases of involuntary transfers and according to him the distinction is that when an 
administrator is compelled to sell capital assets in order to administer the estate, no 
question of capital gain can arise, It is only when he voluntarily sells capital assets 
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and distributes the sale proceeds that the third proviso would have,no application. 
In our opinion, the Legislature was not concerned with the voluntary or involuntary 
nature of the transaction. The sole concern of the Legislature was that if a capital 
asset was sold and a capital gain arose, such capital gain should be subj&cted to 
taxation. It was not the intention of the Legislature that in certaifi cases capital 
assets should escape testion although they were sold and profit was made, and 
therefore the Legislature by enacting s. 12B(1) and also enacting sub-s.(3) provided 
for all cases of a capital asset left by a testator being sold and realised and profit 
being made. If the capital asset was sold before distribution, then clearly the tax 
would be attracted at the date of the sale, but if the administrator or the executor 
chose not to sell the capital asset but to transfer it or distribute it in specie, then the 
Legislature subjected that capital asset to tax only when the legatee or the person 
interested in the estate sold that capital asset. But if-Mr. Palkhivala’s contention 
were to be accepted, it would be open to the administrator or the executor by realising 
capital assets before distribution to permit these capital assets to escape the capital 
gains tax. ; 

Mr. Palkhivala’s further contention is that the Legislature could nevahave con- 
templated when it enacted the third proviso that the cases covered by that third 
proviso were cases where there was distribution of capital assets in species Mr. Pal- 
khivala says it is impossible to contend that when an executor or administrator 
distributes an estate in specie there could be a case of sale, exchange or transfer. 
Now, there is no limit to legal ingenuity and when legal ingenuity is applied to the 
provisions of the Indian Income-tax Act sometimes it reaches proportions which 
leaves one really surprised, and it is not difficult to understand that the Legislature 
should have protected the assessee from a possible argument by the Department 
that when an executor or an administrator transfers the estate or part of the estate 
to the person entitled to that estate there was a transfer within the meaning of s. 12B 
(1). It seems to us that such an argument is not so absurd or so impossible that the 
Legislature could not possibly have intended to counter it by enacting the third pro- 
viso. But really in this case we are not concerned to interpret the third proviso. 
What we are concerned with is to decide whether there is a sale of a capital asset 
which has resulted in a capital gain, and as we said before it is not disputed by 
Mr. Palkhivala that the administrator has sold capital assets in the nature of shares 
and securities and has realised capital gains. There is nothing in the third proviso . 
which saves the sale from being subjected to tax. It is not a case of distribution ; 
distribution came subsequent to the sale; and therefore whatever be the nature of 
the distribution contemplated by the third proviso, as we are dealing with a case of a 
simple sale by an administrator of capital assets belonging to the estate, the interesting 
question as to whether the distribution contemplated by the third proviso is in specie , 
or otherwise strictly does not arise. 

It is then urged that the administrator is not liable to pay tax by reason of s. 24B. 
It is said that an administrator or an executor is only liable to pay tax which the testator 
would have been liable to pay, and as these capital assets were not sold by the testato. 
it is suggested that there is no liability upon the executor or the administrator, 
Now, that contention is obviously untenable. Section 24B casts a liability upon. et 
executor or the administrator to pay tax which the testator would have been liable\ 
to pay if he had not done so. But s. 24B does not limit the liability of the adminis- \ 
trator or the executor only to the cases referred to in s. 24B. An administrator or an \, 
executor is as much an assessee under. the Act as any other individual, and if he carries 
on business or makes profit or receives dividends or makes capital gains, he is as much 
liable to pay tax as any other individual. Therefore, there is no force whatever in the 
contention that the administrator is not liable to pay tax on capital gains because the 
capital assets were not realised by the testator but by the administrator himself. 

The third question raised is as to whether the capital gains tax is ultra vires of the 
Legislature. We have already decided this question against the assessee and it is 
unnecessary to repeat the arguments which we have set out in that decision.* We 
will merely confirm the view that we took there. 


* Col. Sir Duggan v. Comr. I. T., (1961) 54 Bom. L. R. 184. 
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Therefore, we will answer the questions as follows : 
e12) Tae sale of shares and securities by the assessee is a sale for the purpose of 
8. 12B(1). 
' (2) (a) In the negative. 
(b) In the affirmative. 
The assesses to pay the costs. 
Answer accordingly. 
Attorney for applicant: N. K. Petigara. 
Attorneys for respondent: Little & Co. 


Bsfore the Hon’ble Mr. M. O. Chagla, Chief Justics, and Mr. Justica Tendolkar. 


THE COMMISSIONER OF INCOME TAX, BOMBAY CITY v. THE ZORAS- 
TRIAN BUILDING SOCIETY LTD., BOMBAY.* 

Indian Income-taw Act (XI of 1922), Seo. 9(2),third proviso ; 9(1)(iv), Explanation—Bom- 
bay Rinancs Act (Bom. II of 1932), Sees. 22, 244A—Bombay Municipal Corporation Act 
(Bom. TII of 1888), Sess. 139, 1440—Assesees owning buildings let out to tenants claiming de- 
duction under third proviso to 8. 9{2) of Indian Income-tax Act of half of urban immovable 
property tas imposed by Bombay Finance Act—Whethor expression ‘lovy’ in third proviso to 
8. 9(2) means “impose” or ‘‘collact”—Oonstructtion. 

Tho exprassion “levy” in the third proviso to s. 9(2).of the Indian Income-tax Act, 1922, 
must be construed as meaning “‘impose”’ and not “‘collect’”’. 

A building sooiety owaod ortsin buildings which were let out to tenants. For the relevant 
assessment year the society claimed that under the third proviso to s. 9(2) of the Indian In- 
come-tax Aot, 1922, it wasentitled to deduct half the urban immovable property tax (imposed 
by the Bombay Finance Act, 1932) for the purpose of determining the bona fide annual 
letting value of the buildings belonging to the society. The Income-tax department dis- 
allowed the deduction on the ground that it was tax levied by the Bombay Government 
and not by the local authority, which under s. 24AA of the Bombay Finance Act, 1932, 
was the agent appointed to collect the tax :— 

Held, that the expression “levy” in the third proviso to s. 9(2) of the Act should be constru- 
ed to mean “fimpose” and not “collect” and that, therefore, the society was not entitled to 
claim the deduction under that proviso. 


Tam Zorastrian Building Society Ltd., Bombay, (assessee), owned certain buildings 
which were let out to tenants. For the assessment year 1951-52 the Income-tax 
Officer disallowed deduction on account of urban immoveable property tax 
on the ground that it was tax levied by the Bombay Government and not by the 
local authority. The assessee’s case was that the urban immoveable property 
tax was levied and collected by the Municipality and paid to the Provincial Govern- 
ment and that, therefore, it was entitled to deduction under the second proviso to 

9(2) of the Indian Income-tax Act,.1922. On appeal the Appellate Assistant 
Commissioner upheld the Income-tax Officer, observing as follows :— 

“Both these sections (as. 22 and 24 of the Bombay Finance Act, 1933] which have been 
quoted tn extenso, clearly show that it is the State Government which has levied the tax and laid 
down tho circumstances under which it is to be assessed and the area in and the method by which 
it is to be collected. The State Government has, in effect, appointed the Bombay Municipality 
as the collecting authority. The imposition of this tax is in contradistinotion to the imposition 
of the general tax on house-property which is imposed by the Bombay Municipality, i.e. the local 
authority, The word ‘levy’ as used in the proviso to s. 9(2) in fact means ‘impose’. The tax 
is imposed by the Bombay Government levied according to the direction given in the Finance 
Act and collected by the Municipality. The Municipality works out the tax and its collection 
by notification and other measures. Under these circumstances I consider that the Income-tax 
Oficer was correct in not allowing any deduction on account of the urban immoveable property 
tax.” 

The Appellate Tribunal upheld the contention of the assessee, observing in its 
order as follows :— 

“The ‘Urban Immoveable Property Tax’ is not a tax which is collected by the Municipality 
for its own b8nafit. The Maaicipality collects the tax and pays it to the State Government. 


* Decided, August 25, 1954. Incomoe-tax Reference No. 2 of 1954. 
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The Dapartmental Representative urges that exemptionis granted only in respeot of such taxes - 


where the right to impose them vests in the local authority. We do not know why the Depart- 
ment should import words which are not used in the section. Under the Income-tax Act, th® 
Income-tax Officer has only to ascertain whether a particular tax is levied by any local authority. 
It is not the concern of the Income-tax authority to find out who authorises the fevy or whether 
the tax levied is ultilised for the benefit of the Municipal Corporation or is handed over to the 
local government. If a local authority levies a tax, the exemption as provided under the Act has 
to be given to the assessee. Section 22 of the Bombay Finance Act, 1932, in our opinion, clearly 
shows that the tax was levied by the Municipal Corporation and paid to the Provincial Government. 
We think that the assesse is entitled to claim deduction in respect of the urban immoveable 
property tax under the proviso referred to above.” 
The following question of law was referred to the High Court :— 

“Whether on the facts of the oaze the assesses is entitled to claim deduction of half of the 
urban immoveable property tax under the third proviso to s. 9(2) of the Income-tax Act from 
its income from property ?” 

The reference was heard. 


G. N. Joshi, for the applicant. 
N. A. Palkhivola, for the respondent. 


Joshi. The question in this reference is as to who ‘levied’ the urban immoveable 

roperty tax. The Tribunal has held that the Municipality has levied that tax. 
Beo the third proviso to s. 9(2) of the Indian Income-tax Act. The term ‘levied’ 
is used there in the same sense as imposed. The levy is made by the Provincial 
Government. The Municipality is merely the collecting authority. The levy is 
made under the Bombay Finance Act, 1932. The Municipality merely collects the 
tax. The term ‘levied’ is used in the same sense as ‘imposed’ in s. 10(4) and s. 40(1) 
of the Act. 

[Cuacua C.J. What is the principle in exempting taxes levied by local authorities 
but not those levied by the Provincial Government ? ] 

The primary liability is of the landlord but the burden can ultimately be passed 
on to the tenant. See the preamble to the Bombay Finance Act, 1932. Section 22 
is the charging section. The word ‘levied’ in s. 24 of that Act was deleted by the 
Bombay Finance (Amendment) Act (Bom. I of 1940), following the decision in Sir 
Byramjee Jeejeebhoy v. Province of Bombay. The original words were ‘levy and 
collect’. The word levy is now deleted. Section 25 of that Act makes it very clear 
that the Municipality merely collects the tax. See Sir Byramjee Jeejeebhoy v. 
Province of Bombay. In that case it was held that the word ‘levy’ means impose. 


Palkhivala. Ins. 9 of the Indian Income-tax Act the word ‘levy’ means collect. 
Where the Legislature levies a tax directly and does not delegate the power to levy 
either to the Government or to the Municipality, the one which collects the tax 
‘levies’ it for the purpose of s. 9. The decision of the Bombay High Court that the 


rd 


payments under the Urban Immoveable Pro Tax Act were not a charge and . 


were not deductible under s. 9(1)(tv) of the Income-tax Act was reversed by the 
Supreme Court. See New Ptecegoods Bazaar Oo., Lid. v.Comr.I.T.3, The Haplana- 
tion to 8. 9(1)(tv) was added after that judgment of the Supreme Court and the Hz- 
planation lays down that the term ‘annual charge’ shall not include any tax on 
property levied by a local authority or a State Government or the Central Govern- 
ment. The third proviso to s. 9(2) which gives relief in this connection was also 
introduced by the Act which introduced the Explanation. 

[TENDOLKAR J. A tax imposed by the Municipality would yield some direct 
benefit whilst that imposed by the State would have no such direct relation to an 
benefit. But what difference does it make as to who collects the tax ¢ ] 

That anomaly would remain even if the Department’s construction is «ötepted; 
Where under a statute the Government or the Municipality has no option but to 
levy the tax it is that statute itself which levies the tax. 

[Cuacia C.J, Why should the words ‘levy’ and ‘collect’ used in the Finance Aot 
not be given distinct meanings ? ] 


1 (1939) 42 Bom. L. R. 10, F.B. 2 (1950) 62 Bom. L. R. 764, 3.0. 
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Section 9 of the Income-tax Act uses the word ‘levy’ alone. And the word ‘levy’ 
might mean ‘collect’. See Stroud’s Judicial Dictionary. The word ‘levy’ in the 
Tngome-tax Act is used in a wider sense and includes ‘impose’ and ‘collect’, Even 
if the Bembay Finance Act uses the word ‘levy’ in the restricted sense of ‘impose,’ 
that restrictiom should not be imported into the Indian Income-tax Act which is 
an all India statute. 


M.H.K. 


Cuaata C. J. The question that arises in this reference is whether the assessee 
is entitled to deduct half the urban immoveable property tax for the purpose of 
determining the bona fide annual value of the property belonging to the assessee, 
This question can be determined on a construction of the third proviso to s. 9(2) 
of the Indian Income-tax Act and that provides : 

“Provided further that where the property is in the occupation of a tenant and the taxes 
levied by any local authority in respect of the property are under the law authorising such levy, 
payable wholly by the owner or partly by the owner and partly by the tenant— 

(a) onghalf of total amount of such taxes or one-eighth of the annual value of the property, 
iiohevan: 1 eis; shall, notwithstanding anything contained in such law, be deemed to be the 
tenant’s liability of such taxes, and 

(b) in ddtermining the annual value of the property with reference to the rent payable by the 
tenant, a deduction shall be made equal to the part, if any, of the tenant’s liability which is borne 
by the owner.” 


Therefore, before a deduction can be made for the purpose of ascertaining the bona 
fide annual value, the conditions necessary are: (1) that there must be a tax levied 
by a local authority, (2) the tax must be levied by the local authority under some law 
which authorises the local authority to levy the tax, and (3) that exemption which 
can only be upto one half, can only be claimed provided the landlord discharges any 
part of the tenant’s liability with regard to that tax, which is deemed to be one half. 
Now, the whole question turns on the meaning to be given to the expression 

“levied”. It is contended by the Department that “levy” in this context means 

“impose” and it is contended on behalf of the assessee by Mr. Palkhivala that “levy” 
means “collect”. It is undoubtedly true that “levy” has been used in both senses 

depending upon the context in which the expression is used, and what we have to 
decide is whether in the context in which this expression is used it means “‘collect”’ 
or it means “impose”. Now, this urban immoveable property tax in ect of 
which exemption is claimed by the assessee was imposed by the Bombay Finance 
- Act, 1932, and the charging section is s. 22 which provides that there shall, subject 
to the provisions of s. 23, be levied and paid to the Provincial Government a tax on 
buildings and lands hereinafter called the urban immoveable property tax. The 

Legislature having levied this tax, it set up a machinery for the collection of the tax 

and the agent that it appointed for collection of the tax was the Bombay Munici- 

pality. Section 24AA provides : 

. “The collection of the Urban Immoveable Property tax under section 24 and the recovery 
bf the penalty underseotion 21A on behalf of any municipality shall be made by the appropriate 
jmunicipal authority appointed to collect the property tax on behalf of such municipality under 

\ the law under which such municipality is constituted.” 

Therefore, as far as this particular Act is concerned, a clear distinction is drawn bet- 

ween the levying of a tax and the collecting of a tax. But levying is by the Provin- 

cial Legislature for the purposes of the Provincial Government, and the collection is 
by the municipality. As far as the Bombay Finance Act, 1932, is concerned, it 
could not possibly be urged that the expression “levy” used in this Aot meant to 
collect, because the Legislature has drawn a clear distinction between “levy” in the 
sense of “impose” and “collection” in its normal natural sense. But what is urged 
is that whatever may be the meaning of “levy” in the Bombay Finance Act, the 
expression has a wider connotation in the Income-tax Act. 

ow, in order to understand this contention, it is necessary to look at the legal 
history of the enactment of this proviso. This proviso was enacted by the Indian 

Income-tax (Amendment) Act (LXXI of 1950) and it came to be enacted under the 

follwing circumstances. The Bombay High Court took the view that the urban 
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immnveabls propərty tax and thə propərty tax levied by the munisiprlity was not an 
annial charga within tha maning of s. 9(1)(iv) and therefore the tax puid by an 
owaar on & property was not a pormissible allowsaze undor s. 9(1) Tae Siprope 
Court in New Piece Goods Baz wr Oo., Lid. v. Commr. of Inc.-tax,' took a different 
view and the view it took was that both the urban immoveable preparty tax and 
the propərty tax levied by the municipality was an annual charge. In view of this 
decision of the S rprems Court an explanation was addad by the Income Tax (Amend- 
ment) At, to which reference has just been made, tos. 9(1)(iv), and the explanation 
provided that 

“For tha purposes of elauae (iv) of this sub-section the expression ‘‘annual charge” does not 
inslude any tax in respsot of property or income from property levied by a local authority or a 
State Government or the Central Government”. 
Therefore, the Logislature made it parfectly clear that whether the tax was levied 
by a local authority or a State Government or the Central Government, the tax 
could not be claimed as a parmissible allowance under s. 9(7). But the Logislature 
was anxious to give some relief to the tax p yer and that relief was granted by ena ‘ting 
at the same time the third proviso to s. 9(2). But the relief that the Jegislature 
granted was a limited relief. The relief was not with regard to what Was covered 
by tho new explanation to s. 9(1)(iv). The Logislature did not intend that the 
property owner should have relief with regard to all taxes levied by a local authority, 
& State Government or the Central Government, and therefore in the proviso to 
8. 9(2) it only give relief with regard to a tax imposed by a local authority, and 
even there the relief was not with rag wd to the whole of the tax, the raliof was only 
to ths extant of half the tax which was dəəməd to ba payable by the tonint with 
this further condition that that half mist be paid by the landlord in order to claim 
exemption for the purpose of determining the annual letting value. 


Now, the language used by the Legislature in the case of the explanation to s. 9(7)- 
(iv) and in the third proviso to s. 9(2) is significant. In the case of the explanation 
the Legislature has dealt with the tax imposed by any of the three authorities; a 
local authority, a State Government or the Central Government. In the case of the 
third proviso to s. 9(2) it has confined itself to the tax levied by a local authority. 
It is urged that there is no reason why the expression ‘levy’ should not be construed 
as meaning “collect.” In the first place, it is difficult to understand why the Legisla- 
ture should have emphasised the question of collection of a tax. It seems to be 
immaterial as to which is the agency selected for the collection of a tax. What is 
more material and more relevant is to consider the authority which imposes the tax, 
and therefore from that point of view it is impossible to accept the construction ` 
that both in the explanation to s. 9(Z)(jv) and in the third proviso to s. 9(2) the 
Legislature was applying its mind to the agency which would be collecting the tax 
and not the authority which would be imposing the tax. But there is this further 
difficulty in the way of accepting the construction suggested by Mr. -Palkhivala. 
When we again turn to the third proviso it states : 

“Provided farther that where the proparty is in occupation of a tenant and the taxes levied, 
by any losal aataority in raspact of the property are, under the law authorising such levy,..." | 
Therefore, it is necessary that there must be'a levy under a law which authorises 
the local authority to make that levy. It is impossible to sugzəst that in this context 
“levy” can mean “collection.” The municipality must be given the powet’ to 
impose the tax and it must exercise that power. If “levy” is used in the latter part 
of the proviso and the only possible meaning to give to it is “imposition,” then it is 
not possible to give a different meaning to the very word “levy” when it is used for 
the ‘first time in the proviso. Therefore, to repəat what we have already said, the 
two conditions which the Legislature was emphasising were that a law must authorise 
the local authority to impose a tax and in pursu3nce of that authority the-‘local 
authority must impose the tax. The position would be made clear if we turn to the 
Oity of Bombay Municipal Act. Chapter VIII deals with municipal taxes and s. 139 
refers to the various taxes which can be imposed by the Bombay Municipality, and 

e 


4 
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then we have a heading “Property Taxes leviable” and s. 140 deals with the taxes 
which may be levied on buildings and lands by the municipality and shall be called 
the property tax. So this chapter deals with the power of the Bombay Municipality 
to levy taxes.. The Bombay Municipality is authorised by this law to levy these 
taxes and it was these taxes which the Legislature was contemplating when it enacted 
the third proviso to s. 9(2) permitting a property owner to claim half of this tax as a 
deduction for the purpose of ascertaining the bona fide annual letting value. 

Now, there is another anomaly which would arise if we were to accept 
Mr. Palkhivala’s contention. As pointed out by Mr. Joshi, under the Bombay 
Finanço Act it is not always the municipality that collects the tax. In some cases 
the power to collect is given to the Collector and not to a local authority, and there 
may be cases where there may be no municipality, in which case the collecting autho- 
rity will be someone else. If Mr. Palkhivala’s contention were to.be accepted, 
it would result in this rather curious situation that wherever there is a municipality 
and where the municipality is the collecting authority, then the property owner 
will be A ira to deduct half of the urban immoveable property tax, but where the 
collecting Authority is the Collector or some authority other than the local authority, 
the propsrty owner would not be entitled to make the deduction. Such a construc- 
tion would’be opposed to principle, but if we accept the construction that the material 
question is not the collecting of the tax but the imposing of the tax, then the property 
owner will be entitled to the same relief or suffer from the same disability, whoever the 
collecting authority might be. Therefore, looking at the matter from every point 
of view, it seems to us that the only natural and propor construction which could 
be placed upon the expression “levy” used in the third proviso to s. 9(2) is “impase” 
and not “collect,” and admittedly if that is the construction, then the assessee is not 
entitled to the relief which he has sought. 

Too result is that we must answer the question submitted to us in the negative. 
Assessee to pay the costs, 

Answer accordingly. 

Attorney for applicant: N. K. Petigara. 

Attorneys for respondent: Jehangir Gulabbhai & Bilimoria. 


Before the Hon'ble Mr. M. O . Chagla, Chief Justice, and Mr. Justice Tendolkar. 


THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY, BOMBAY v. 
JAGADISHPRASAD RAMNATH.* 


Indian Income-taz Act (XI of 1922), Secs. 18A, 31—Assessee not paying advance tap under s. 18A(3) 
—Inoons-taz officer levying psnal interest upon assesses under s. 18A{8)—Appeal by assesses 
to Appsllais Assistant Commissioner from order of Income-taz officer levying-penal interest— 
Maintainability of appsal—Order made by Appellate Assistant Commissioner that appeal before 
him tncompetant, whether appealable. 

An avpral doas not lie to the Appallate Assistant Commissioner from an order passed 
by the Incom>-tax offiser levying pənal interest under s. 18A(8) of the Indian Incoms-tax 
Act, 1922. 

“Tae scheme of the Indian Income-tax Act is that ponal interest must follow upon tho 
regular a1se3smənt, the appeal should bə against the regular assessment and in the regular 
a so sment it should be open to the assessee to take all points which may legitimately not 
only reduce the taxable income or the tax to bs paid or with regard to the proper head 
under which the incom» should fall but also reduce the quantum of penal interest, and Legisla- 
ture having providad for this in ths regular appaal itself did not think it necessary that a 

‘separate rigit of appall should bə givan to ths a3sessee to appsal against the quantum of 
penal interest.” 
i Oommr. of Inc. Tax, Bom. & Aden v. Khemohand Ramdas,! explained. 
OM. Liquidators, P. J. Bank v. Commr. of Inc. Tax,* referred to. 

An ordar mi b7 ths Avoallats Assistant Commnissionor that the appeal before him was 
insomoatant, is an order mae under s. 31 of the Indian Income-tax Aot, 1922, and an 
appəal lies tò the Appallate Tribunal from that order. 


*Deocidsd, Augusti 26, 1954. Tnoome-tax ` 8.0. 40 Bom. L. R. 854, 
Referance No. 3 of 1954. 8.0. L. R. 65 I.A.238. 
1 (1938) 6 I.T.R. 414, 416, 2 (1953) 35 I.T.R. 140. 
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K. K. Porbunderwalla v. Oommr. of Ino.-Tax!, followed. 


Onm Jagdishprasad (assessee), who was a partner in a firm styled Govindrgm 
Ramnath & Co., did not pay to the Income-tax authorities advance tax as eequired 
by s. 18A(3) of the Indian Income-tax Act, 1922 The Income tax Officer, therefore, 
levied penal interest for non-payment of advance tax for the relevant two years of 
assessment under s. 18A(8) of the Act. The assessee appealed to the Appellate 
Assistant Commissioner in respect of the orders passed by the Income-tax Officer 
levying penal interest. The Appellate Assistant Commissioner held that no appeal 
lay to him against the imposition of penal interest by the Income-tax Officer. The 
assessee appealed to the Appellate Tribunal. The Tribunal held that the order 
passed by the Appellate Assistant Commissioner was an order passed under s. 31 
of the Act and, therefore, an appeal lay to the Tribunal. The Tribunal further held 
that an appeal lay to the Appellate Assistant Commissioner in respect of an order 
passed by the Income-tax Officer levying penal'interest under s. 18A(8) of the Act, 
observing in its order as follows :— 

“The order passed by the Appellate Assistant Commissioner holding that ngyappeal lay 
to him in respect of matters involving the payment of penal interest is, in our ae not very 
sound. Penal interest has to be added to the tax as determined on the basis of regular assess- 
ment. This is a liability which arises under the Indian Income-tax Act. An assessee’s liability 
to tax is ascertained in a manner as laid down under the Act. The liability may arise on account 
‘of non-payment of tax or on account of various defaults. We think that a question is covered 
by s. 30 which gives a right of appeal to an assessee where he objects to the tax determined or 
denies his liability to be assessed under the Aot. The assessee’s whole case is that penal interest 
has been wrongly charged by the Income-tax authorities and that he had no liability to pay 
the penal interest. This liability arises as provided under Chap. IV which deals with deductions 
and a3sessmoent. If a.person denies his liability tobe assessed under the Act in respect of a parti- 
cular item, an appeal, in our opinion, lies to the Appellate Assistant Commissioner. As the 
Appellate Assistant Commissioner has expressed no opinion on the question raised by the assessee, 
it would be only fair that we should cancel the order passed by the Appellate Assistant Commis- 
sioner and direct him to take the case on his file and dispose of it according to law.” 

The following questions of law were referred to the High Court :— 

(1) Whether the order passed by the Appellate Assistant Commissioner dated 13-2-1952 
is an order passed under g. 31 of the Income-tax Act and an appeal lies to the Tribunal 
from it ? 

(2) Whether on the facts and circumstances of the case an appeal lies to the Appellate 
Assistant Commissioner from an order passed by the Income-tax Officer levying penal interest 
under s. 18A(8) of the Income-tax Aot ? 

The reference was heard. 


Q. N. Joshi, with P. K. Sunkershet, for the Commissioner. 
R. J. Kolah, for the assessee. 


Josht. The question in this reference is whether an appeal lies over an order 
of the Income-tax Officer levying penal interest on the assessee under s. 18A(8) of 


forins.18A. Section 18A(6) read with the third proviso thereto indicates that there 
is no right of appeal. Section 18A(6) deals with simple interest and s. 18A(8) deals 


1 


the Indian Income-tax Act. If there is a right of appeal, it must be specifically ol 


with penal interest. Section 30 deals with appeals. Apart from the cases falling 
in the sections mentioned in s. 30 only in cases where an assessee denies his liability 
to be assessed under this Act is there a right of appeal. 

[CHacua C.J. Does it not include cases where an assessee denies his liability to 
pay penal interest ?] 

No. It would only include those cases where an assessee denies his eee 
be assessed. Once an assesses is assessed and fails to pay advance interest Which 
he is liable to pay the Jevy of penal interest is automatic. An assessee cannot appeal 
merely against the penal interest. Whenever an appeal is provided for under this 
Act it is specifically so stated. Even when the Act wasamended, no right of appeal 
against penal interest was given. a 


1 (1951) 21 LT.R. 63, a, o. [1952] Bom. 1013. e 
8.0, 54 Bom. L. R. 171, 
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[IENDOLKAR J. Supposing an Income-tax Officer wrongly finds that payment 
under s, 18A was not made even though the tax was deducted at source, would the 

have no remedy ?] : 

Yes, that anomaly is there. See s. 5 of the Indian Income-tax (Amendment) 
Act of 1944 which introduced s. 18A. No provision has been made for an appes! 
against the charging of penal interest under s. 18A. The Allahabad High Court 
has held in the case of Pi. Deo Sharma v. Commr. of Inc.-Taz!, that no appeal lies 
against the charging of penal interest under s. 18A(6) The meaning of ‘denying 
his liability to be assessed under this Act’ in s. 31 is that the assessee denies that 
the whole or part of his income is liable to be assessed under this Act. If an assessee 
is wrongly ordered to pay penal interest under s, 18A he oan go in revision to the 
Commissioner or come to Court by way of writ. See Commr. of Inc.-Taxv. Aruna- 
chalam Chettiar? 

Kolah. The present case is one of a new assessee and hence ‘there was difficulty 
in estimating the income for the advance payment of the tax. Section 18A(8) is 
quite different from s. 18A(6). Section 18A(6) alone contains provision for auto- 
matic religf where the assessment is reduced by higher authorities. No such provi- 
sions for avtomatio relief is made by s. 18A(8) as it was contemplated that the assessee 
could appeal against penal interest. Otherwise no relief could be granted even if 
the appeaf against the assessment succeeded. In s. 18A the words ‘regular assess- 
ment’ are used as distinguished from-the payment of advance tax. Section 28 
proceedings stand on a different footing as they start after the assessment is complete 
and hence a separate right of appeal has been provided for. Penal interest forms 
part of the assessment itself and hence no separate right of appeal is necessary. 
The words ‘denying his liability to be assessed under this Act’ would include a chal- 
lenge against being assessed under the machinery of s. 18A(8). The whole or any 
part of the assessment can be appealed against and penal interest forms part of 
the assessment. Penal interest may not be a part of the tax but it is certainly a 
part of the assessment order. Section 30 deals separately with the total income 
and the amount of tax payable. Even an order for payment of penal interest has 
to be made under the machinery of s. 23. See Commissioner of Income-tax v. Khem- 
chand?. The question in that case was whether there lay an appeal against a best 
judgment assessment. See Bhailal Amin & Sons Lid. v. Dalal. See also Offl. Liqui- 
dators, P. J. Bank v. Commr. of Inc.-Tax®. It was held that payment of advance tax 
under s. 18A was tax for purpose of State priority. In that case the word ‘assess- 
ment’ is given the widest connotation. In the present case the liability to be assessed 
under this Act is denied by the assessee as the case is one where the tax has been 
deducted at source. 

[Cuaaua 0. J. Is there any liability to pay advance tax under s. 18(3) #] 

Section 18A(3) deals only with cases of new assessees. But there is such a liability 
under s. 18A(Z). 

[TENDOLKAR J. Ina case under s. 18A(3) can you say that there is an assessment 
‘till you estimate the amount of income ?] 

The point is that I deny my liability to be proceeded against under s. 18A at all. 
The order for payment of penal interest assumes the liability to pay advance tax. 

| The Privy Council has laid down that even the machinery of taxation is included 
j in the term ‘assossniont’. : 

Joshi, in reply. In the case of Khemchand Ramdas, Lord Romer has held that 
an assesses denies his liability to be ‘assessed under the Act’ only when he denies 
his liability to-be ‘charged with tax under the Act’. In the present case the assessee 
has not denied his liability to be charged to the payment of advance tax under s. 18A 
and hence he cannot merely appeal against penal interest. The return was made 
on the basis of business income and, therefore, this point is not open to the assessee, 

[CHacta C. J. But on the return the Income-tax Officer determined the liability 
of the assessee to advance tax and applied the machinery ofs.18A. Can the assesses 
not challenge the application of the machinery of s. 18A ?] 


1 (1953) 23 I T. R. 226, 229. 8. 0. L. R. 65 LA. 236. 
2 (1952) 23 I. T. R. 180, s. c. 4 (1953) 55 Bom. L. R. 686. 
3° (1938) 40 Bom. L. R. 854, 5 (1953) 25 I. T. R. 140. 
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The machinery of s. 18A was applied only at the time of regular assessment. Sec- 
tion 39(ZA) throws light on what is denial of liability to be assessed under the 
Act. S30 Porbunderwala v. Comr. I. T+ r 

M. H. K. ° 

. 

Cuacta C. J. The Income-tax Officer imposed panal interest upon the assessee 
undər s. 18A(8) of the Income-tax A^t in the sum of R3. 3549-11-0 for the assessment 
year 1947-49 and a sum of R3. 9525-2-0 in respəct of the assessment year 1948-49. 
The assessee appzaled against the imposition of this ponal interest to the Appellate 
Assistant Commissioner, and the Appollate Assistant Commissioner held that no 
appeal lay agvinst the penal interest imposed by the Income-tax Odizer. The 
matter was taken to the Appollate Tribunal and the Tribunal upheld the view of 
the Appsllate Assistant Commissioner, and a question has now been submitted to 
us whether an appeal lies against penal interest imposed by the Income-tax Officer 
under s. 18A(8) of the Act. 

Now, s. 18Ais a newsection which was inserted inthe Act by Act 11 of 1944.and it 
contains a machinery for assessment of advance tax. Sub-section (J) geals with 
the case of an assessge who is ån old assessee and who has to pay advance tax on 
the basis of his previous income, and sub-s. (2) enables such an assessee to make an 
estimate if in his opinion the income of the subsequent year is likely to be less. Sub- 
section (3) deals with the case of a new assessee, and in his case he has to make an 
estimate himself and if he does make an estimate, thenhe has got to pay advance 
tax in the manner laid down in that sub-section. The assessee in this case was a 
new assesses but he did not make any estimate under sub-s. (3). Sab-section (6) 
of s. 18A provides that where an assessse has paid tax under sub-s. (2) or (3) and 
the pryment of advance tax is loss than 80 pər cent. of the final assessment of his 
income in the particular year, ho is liable t pay interest at the rate of 6 per cent., 
and reference may be made to the third proviso to this sub-section which is to the 
following effact :— 

“Providad also that, whore, as a result of an appsal under section 31 or 33 or of a revision 
under section 33A. or of a rafsrence to the High Court under section 68, the amount on which 
intərəst wa3 payable under this sub-section has bəen reduced the interest shall be reduced ao- 
cordingly and the excess interest paid, if any, shall ba refunded together with the amount of 
incoms tax that is refundable :” 


Therefore, this proviso lays dəwn a machinery for an automatic reduction of interest 


pryable and a refand if higher interest has been pid and the automatic redustion , 


will depsnd upon the amount on which interest is liable to be prid being reduced. 
E ıb-section (8) dsals with a case where after the regular assessment has been pid 
the Income-tax Officer discovers that no advance tax has been paid at all, in which 
cass also there is a liability to pay interest “calculated in the manner laid down 
in sub-se°t’o 1(6),” and theamountof interestis to be adied to the tax as datarmined 
on the basis of the regulir as33s3ment. Now, in our opinion, it is clear that interest 
“caloulated in the manner laid down insub-s ‘ction (6)” will include the third proviso. 
to that sub-section. In other words, there would be an automatic reduction of: 
interest not only in a cass falling under sub-s. (6) but also falling undor sub-s. (8) 


= 


if the higher authority were to reduce the amount on which interest was liable to i, 


be phid. 

Now, in this caso as no advance tax was prid, a panal interest was imposed under 
sub-s, (8) of 8. 18A of the Ast by the Income-tax Offixer and the question is whether 
this order is subject to appeal to the Appollate Assistant Commissioner. Turning 
to s. 39, which deals with the provision with regard to appaalsto the Avpallate Assis- 
tant Commissioner, there is no app3al spocifically provided against an order made 
under s. 18A(6) or (8). Wiat is urgad by the 23333399 is that he falls undar tho gaporal 
words used in s. 39(Z), viz. that an assessee dsnying his liability to be assessed under 
the Act can appral aziinst the order of the Insome-tax Ofer, and what is urgad 
by Mr. Kolah on behalf of the assessee is that in this case he has danied his liability 
to be assessed under the Act and therefore there is a right of appeal against the order 

e 


1 (1951) 54 Bom. L. R. 171. ° 


\ 


X 
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imposing penalty. This contention was accepted by the Tribunal and therefore 
the Commissioner has come on this reference before us. 

Now, it is perfectly true that the expression “assessment” has been very widely 
construed and it has been observed that it bears a different meaning according to 
the context ‘inewhich it is used, and we accept Mr. Kolah’s contention that in s. 30 
we must construe the expression “assessed” in its widest connotation. The Privy 
Council in a well-known passage in Commr. of Inc. Tax, Bom. æ Aden v. Khem- 
chand Ramdas, points out that one of the peculiarities of most Income-tax Acts 
is that the word “‘assessment”’ is used as meaning sometimes the computation of 
income, sometimes the determination of the tax payable and sometimes the whole 
of the procedure laid down in the Act for imposing liability upon the tax payer, 
and their Lordships point out that the Indian Income-tax Act is no exception in 
this respect. Therefore “assessment” may ‘not only be the computation of the 
income, it may not only be the determination of the amount of tax payable, but 
it may refer to the whole procedure laid down in the Act for imposing liability upon 
the tax payer. But, in our opinion, it is clear that when the Privy Council referred 
to imposigg liability upon the tax payer, the liability was the liability to pay tax 
and not lidbility to pay a penalty. Mr. Kolah has been at pains to satisfy us that 
the imposing of a penalty under the Act is as much a liability as the imposing of a 
tax, and if an assessee denies his liability to pay penalty, he is denying his right to 
be assessed under the Act. We are unable to accept that contention. The distinc- 
tion between a tax and a penalty is clear, and the main object and the main 
purpose of a taxing statute is to lay down a machinery for the recovery of tax. An 
assessee is liable to pay tax if he has a taxable income. An assesseo is not liable 
to pay a penalty unless he commits a default and the object of a taxing statute is 
not to recover a penalty from the assessee but to recover tax. The recovery of 
penalty is merely incidental and only arises when there is a default on the part of 
the assesses. 

Mr. Kolah relied on a recent decision of the Madras High Court which supports 
what we have just observed, and the case on which reliance has been placed is a 
case reported in Offil. Liquidators, P. J. Bank v. Commr. of Inc.-Tav.2 That was 
also a case of payment of advance tax and what the Madras High Court held was 
that advance tax was a tax in respect of which the State had got priority over all 
debts of a company, the company in this case being liable to pay advance tax, and 
what was urged before the Madras High Court was that an advance tax was not a 

' tax within the meaning of the Income-tax Act in respect of which the State had a 
prior charge. This contention was rejected by the Madras High Court and the 
Madras High Court pointed out what was the nature of the tax and the learned 
Chief Justice points out that (p. 145): 

“A tax in the general understanding of the ‘aie: aif an exaction for the support 
of the Government.’ (Vide United States v. Bulter®) The primary meaning and object of taxa- 
tion is raising money for the purposes of Government by means of contributions from individual 

i persons.” 

f Then the learned Chief Justice quotes Colley on Constitutional Law (4th edn., 

J p. 61) and the definition of “taxes”. 

i “The word ‘taxes’ in its mo3t enlarged sense embraces all the regular impositions...and 

enjoymants of the people for the purpose of raising public revenue.” 
Now, it is impossible to suggest that a penalty is an exaction for the support of 
Government, nor can it be suggested that a penalty is money raised for the purpose 
of Government by means of contributions made from individual persons. We are 
sure that Government would not like to carry on the State by means of penalties 
imposed on assessees. They would rather wish that the assesses were honest and 
paid their taxes than they were compelled to pay penalty. 

There is also clear indication in the Act itself that the Legislature did not intend 
to provide ‘for æ right of appeal against the imposition of penal interest. There 
are various other sections in the Act’ where power is given to the Income tax authori- 
` 1 (1088) 6 I. T. R. 414, 416, 2 (1938) 25 LT. R. 140. 

s. 0. 40°Bom. L. R. 854; 3 (1936) 297 U.S. 1, 61; 80 L. od, 477, 480. 
s. 0. L. R 65 I.A. 236. 
L. R.—8 
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ties to impose a penalty, and we find that in these cases an appeal has been speci- 
fically provided. Now, for instance, there is a penalty provided under sub-s. (2) 
of s. 25, there is a penalty provided under s. 28, there is a penalty provided under 
sub-s. (6) of s. 44E and sub-s. (5) of s. 45 and sub-s. (1) of s. 46, and in all thése cases 
s. 30 specifically provides for a right of appeal. It is also interestirfg to note that 
under s. 29 the Legislature has made a distinction between “tax”, “penalty” and 
“penal interest”, and under that section a notice of demand has to be served upon 
a person liable to pay either tax, penalty or interest; and again under s. 47, which 
deals with recovery of penalties in contradistinction to recovery of tax under s. 46, 
provision is made for the recovery of any sum imposed by way of penalty under 
the various provisions which are set out there and also interest payable under the 
provisions of s. 18A. Therefore, the Legislature has clearly kept in mind the distinc- 
tion between a penalty imposed under certain provisions of the Act and the interest 
which the assessee is liable to pay under s. 18A, and while providing for a right of 
appeal against orders of penalty the Legislature has not provided for any appeal 
against the payment of penal interest. Now, there may be good reason why the 
Legislature did not do so, because in the case of penal interest’it must be more a 
matter of simple computation than anything else. If an esseasee is liable to pay 
a certain amount of tax according to his regular assessment, and it is found that 
he has either not paid advance tax or that his advance tax does not come up to 80 
per cent. of the tax, then he is liable to pay interest, and it may be suggested that 
penal interest is nothing more than a mere mode of computation, because it must 
not be forgotten that the assessee has a right of appeal against his regular assessment 
and he may get his assessment altered either as to income or as to tax. It appears 
to us that the assessee would be able to agitate in his appeal against the regular as- 
sessment not only the question as to the quantum of his taxable income or the quan- 
tum of the tax which he is liable to pay but also the question as to whether a parti- 
cular income falls under æ particular source or not, because the main grievance that 
Mr. Kolah has made isthis that if we come to the conclusion that there is no right of 
appeal against an order imposing penal interest even though the Income-tax Officer 
may hold that advance tax was liable to be paid in respect of income which does 
not fall under s. 18A and which for instance falls under s. 18, the assesseo would 
be deprived of his right to contest that decision. It may be pointed out that under 
s. 18A it is not in respect of every income that there is a liability to pay advance 
tax. Section 18A in terms excludes income which falls under s. 18 in respeot of 


which tax has to be paid at the source. But, in our opinion, Mr. Kolah’s grievance ' 


is not justified because if the Income-tax Officer were to take the view that a certain 
income does not fall under a head which falls under s. 18, it would be open to the 
assesses to challenge that decision in the appeal against his regular assessment and 
to get the appellate authority to hold that the income falls under s. 18 and therefore 
8. 18A has no application. This right would permit the assessee to escape wholly 
or partially from the consequences of penal interest. Again it would be open to 


the assessee to urge before the appellate authority that the income upon which the | 


quantum of interest was charged should be reduced and if such quantum was reduced 


then again the penal interest would also be reduced, because the whole object of i 


the third proviso to s. 18A, sub-s. (6), is to bring about automatic revision in the 
rate of interest. Therefore, the scheme of the Act is that penal interest must follow 
upon the regular assessment, the appeal should be against the regular assessment 
andin the regular assessment it should be open to the assessee to take all points which 
may legitimately not only reduce the taxable income or the tax to be paid or with 
regard to the proper head under which the income should fall but also reduce the 
quantum of penal interest and the Legislature having provided for this in the regular 
appeal itself did not think it necessary that a separate right of appeal should be given 
to the assessee to appeal against the quantum of penal interest. 

Now, it has been urged by Mr. Kolah with some force that e he may not 
be entitled to appeal against the quantum of penal interest, it would be open to him 
to argue that he was not liable to pay advance tax at all, and therefore the machinery 
set up by s. 18A has no application to him and he could not be assessdti under s. 18A 
and therefore he would not be denying his liability to pay penalty but would be denying 
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his liability to be assessed under the Act. As we have pointed out, it is undoubtedly 

true that s. 18A lays down a special machinery for assessment of advance tax. It 

` is also true that s. 18A provides for the recovery of advance tax,and it cannot be 

isputed’that if an assessee was compelled to pay advance tax and he denied his 

liability to be 4ssessed for that advance tax, he would be entitled to appeal under 
s. 30. 

It appears that under s. 18A, sub-s. (7), there is a clear liability upon an old assessee 
to pay advance tax, and if he fails to pay advance tax, that could be recovered from 
him ; but the position is different when we turn to the case of a new assessee under 
sub-s. (3). The liability to pay advance tax in his case only arises if he submits 
an estimate, but if he fails or refuses to submit an estimate, no obligation to pay 
advance tax can arise and his only liability would be, if it was found on his regular 
assessment that he was liable to pay advance tax, to pay a penalty under s. IBA. 
Therefore, it is difficult to take the view that in the case of a new assesses who had 
never been assessed to advance tax and upon whom there never was a liability to 
pay advance tax that he could legitimately say that he is denying his liability to 
be assessed.under the Act. In fact he has never been assessed. In fact no liability 
to pay advénce tax has ever been imposed upon him. In fact he has never been 
called upon to pay advance tax. It is only on his being assessed under the regular 
assessment that it has been found that he should have made an estimate under 
sub-s. (3) of s. 18A and paid advance tax and therefore he is liable to pay penalty. 
Therefore the decision of the Income-tax Officer is not that the assessee is liable 
to be assessed to payment of advance tax. That stage having long past, that 
question cannot arise, but his only decision is that on his failure to pay advance 
tax which the assessee was liable to pay he is liable to pay penal interest. Now, 
Mr. Kolah says that he shouldbe entitled to contest the underlying assumption in 
the Income-tax Officer’s order that he was liable to pay advance tax and that is 
the right of appeal which he is claiming. We should have hesitated a great deal 
before coming to the conclusion that the assessee had no right of appeal if we 
felt that we were denying to him the right of contending that he was not liable to 
pay advance tax at all and therefore he was not liable to pay a penalty. But in 
our opinion that right is not really denied to him, and as we have already pointed 
out when the assessee appeals against his regular assessment, it is open to him to 
take up every contention which, if accepted, must result in the Income-tax Officer 
holding that there was no liability to pay advance tax and therefore there was no 
liability to penal interest. In this very case he has appealed against his assessment. 
To the extent that this appeal merely raises the question of his liability to pay 
penal interest, his appeal is clearly not maintainable, but if in this appeal he wants 
to urge that the income in respect of which tax is imposed and in respect of which 
interest is calculated for the purpose of s. 18A(8) was not income which fell under 
the head covered by s. 18A, then certainly it would be open to him to argue this in 
this very appeal. It would be equally open to him to argue that the income calculated 
by the Income-tax Officer as the income of the assessee for the relevant year was 
mot the proper income and that there was either no income at all or income was 

‘less than calculated. If the income is reduced by the Income-tax Officer 

f then the tax would be reduced, and if the tax is reduced, obviously the penal interest 
would also be reduced. Therefore in a substantial sense it would always be open 
to an assessee even under s. 18A(3) to contest his liability to pay advance tax. He 
cannot directly challenge the penal interest imposed upon him, because in doing so 
he would really be challenging the quantum which he cannot do, because the quantum 
is arrived at merely by automatic computation, but it seems to us that he can chal- 
lenge the regular assessment on all the important points which establish his liability 
to pay advance tax under s. 18A and in this view of the case we feel that by coming 
to the conclusion that the assessee is not entitled to a right of appeal merely against 
the order imposing a penal interest we are not depriving the assessee of any substantial 
right. 


In our opinion, therefore, the Tribunal was in error in holding that there was 
a right of appéal merely against the order imposing a penal interest, but we would 
upliold the order of the Tribunal sending the matter back to the Appellate Assistant 
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Commissioner and direct that he should hear the appeal of the assessee and dispose 
of it in the light of our judgment. 

We now proceed to answer the questions raised before us. Our answer to question: 
(2), which is really the substantial question, is in the negative. With fegard to 
question (1) it is clear that the order made by the Appellate Assistarft Commissioner 
that the appeal was incompetent was made under s. 31. That is the view we 
have taken in K. K. Porbunderwalla v. Commr.ofIncome-Tax.1 Tf the order of the 
Appellate Assistant Commissioner was made under s. 31, then clearly an appeal 
lay to the Tribunal from that order, and it was open to the Tribunal to either confirm 
the view of the Appellate Assistant Commissioner or to differ from him. In this 
case the Income-Tax Tribunal differed from the view taken by the Appellate Assis- 
tant Commissioner and remanded the appeal to the Appellate Assistant Commissioner 
for disposal according to law. Therefore, we must answer the question (1) in the 
affirmative. 

The assesses to pay 3/4ths of the costs, 

Answer accordingly. 

Attorney for applicant: N. K. Petigara. y 
Attorneys for respondent: Payne & Co. j 


Before tha Hon’ble Mr. M. O. Okagla, Ohtef Justico, and Mr. Justice Tendolkar. 


THE COMMISSIONER OF INCOME TAX, BOMBAY CITY, BOMBAY 
v. BREACH CANDY SWIMMING BATH TRUST, BOMBAY.* 


Indian Income-taz Act (XI of 1922), Sec. 4(3)(i), 4(3)(ia)—Objeat of trust maintenance and con- 
struction of swimming bath for Wuropsan inhabitants of Bombay—Pari of income of trust 
derived from activities such as running bar and restaurant tn bath premises—Incoms so derived 
carried to reserve fund—Whether such incomes liableto taw--A pplicabtlity of 8. 4(3)(i) or 8. 4(3) 
(ia)—Construction. 

The object of a trust was the construction and maintenance of a swimming bath for the 
use and benefit of the European inhabitants of Bombay. A part of the income of the trust 
was derived from selling season tickets, tickets for daily admission and income made by the 
institution carrying on a bar and a restaurant. The surplus income arrived at after debiting 
the necessary expanses in respect of the carrying on of these activities by the institution was 
carried to & reserve fund and was not applied for any purpose of the institution. On 
the question whether this surplus income was liable to tax :— 

Hold, that the case fell under s. 4(3)(¢) of the Indian Income-tax Act, 1922, and the income ` 
in respect of which exemption was olaimed was an income derived from an activity or busi- 
ness which was held in trust wholly for a charitable purpose and was, therefore, exempt ( 
from tax. : 

In re The Trustees of the Tribunstand AU India Spinners’ Association v. Commtssioner of 
Income Tax, Bombay,’ followed. 

In re Nottags: Jones v. Palmert, distinguished 

Section 4(3)(s) of the Indian Income-tax Act, 1922, deals with prapatiy which is held idr \ 
trust or other legal obligation from whioh an income is derived, and the property may bə even ` 
business which may be settled on trust or which may be an integral part of the trust. Seo- | 
tion 4(3)(ta) of the Act would anly apply to an activity whioh was not an integral activity of } 
the trust itself. If the trustee carried gn a business which was not part of the property of ` 
the trast, then only that income of the business would be exempt from taxation which was 
applied solely to the purposes of the institution. If such a business made a profit, and only 
part was spent for religious or charitable institution and the other part was kept in surplus 


or in reserve, then the part whioh was kept in surplus or reserve would be liable to tax. 
° 


1 (1951) 21I. T. R. 63, : s. 0. L. R. 66 I. A. 241. 
s. 0. 54 Bom. L. R. 171, 3 (1944) 12 I. T. R. 482, 488, 
8. 0. [1952] Bom. 1013. s. 0. 47 Bom. L. R. 233, 
* Decided, August 30, 1954. Income-tax s. o. [1945] Bom. 153, 
Reference No. 6 of 1964. s.o. L. R. TIL A. 159. 
2 (1939) 71. T. R. 415, 4 [1895] 2 Ch. 649. . 


8. 0. 41 Bom. L. R. 1150, 
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By a trust deed executed on February 3, 1878, the Secretary of State for India in 
Council granted a piece of land to the Municipal Corporation of the City of Bombay 


` fof the construction of a salt water swimming bath on the foreshore at Breach Candy 


in Bombay, for the use and benefit of the European public of Bombay. It was 
provided in the deed, tnter alia, as follows :— 

“and the said Corporation do hereby for themselves their successors and assigns covenant 
and declare with and to the said Secretary of State and his successors and assigns that the said 
Corporation their successors and assigns shall and will from time to time and at all times here- 
after hold the said piece of ground and premises hereinbefore expressed to be hereby granted up- 
on Trust for the European inhabitants of Bombay and to be used at all times hereafter for the con- 
struction and maintenance of a public salt water swimming bath and shall and will hereafter at 
all proper and convenient times keep the said swimming bath and premises when completed open 
for the use and recreation of the European inhabitants of Bombay at such charge or fee for ad- 
mission thereto as the said Corporation their successors or assigns shall in their discretion deem 
sufficient to cover the cost of keeping the said swimming bath in a proper state of repair...” 


A salt water bath was accordingly erected. In 1935 a suit was filed in the High 
Court at Bombay praying inter alia that the Bombay Municipal Corporation be relieved 
of the ship of the Bath, and that the Mercantile Bank of India (Agency) 
Ltd. be appointed Custodian Trustees of the immoveable property of the trust to be 
formed under the said scheme. A scheme was framed in this suit in relation to this 
trast and under it certain powers were conferred upon the trustees. One of the powers 
was to make provision for the supply of refreshments including alcoholic liquors to 
persons resorting to the bar which was set up in the bath premises. 

The income of the Breach Candy Swimming Bath Trust (assessee) was derived from 
immoveable property, interest on securities and admission fees, bar, restaurant eto. 
In addition to the fee charged to a person going to the swimming bath, the person 
concerned had to pay for refreshments ete., ifordered. For the assessment years 1945- 
46, 1946-47 and 1947-48 the Income-tax Department assessed the income of the 
assessee at the maximum rate under s. 41(Z) of the Indian Income-tax Act, 1922. 
In computing this income the Department included in the income derived from 
immoveable property and securities, the income derived from admission fees, bar, 
restaurant etc. for the relevant years, namely, Rs. 29,698, Rs. 97,695 and Rs. 34,457. 


On appeal to the Appellate Tribunal the assessee inter alta contended that the in- 
come was exempt under s. 4(3)(ia) of the Act. This contention was accepted by the 
Tribunal, which observed in its order as follows: 


“There can be no doubt that the trust as a whole is an institution. The question is whe- 
ther it is a charitable institution. The provision of maintaining a swimming bath for the Buro- 
pean population of Bombay should, in our opinion, be considered to be an object of general pub- 
lio utility. If instead of swimming pool, there had been a gymnasium, we doubt very much 
whether it can be said that the gymnasium is not an object of general public utility. A bath or 
a swimming pool is on the same footing as gymnasium. The fact, that the bath is exclusively 
for the European residents of Bombay, does not make any difference, in so far as the question of a 
charitable purpose is concerned. We would, therefore, think that the bath is charitable institu- 
tion. On behalf of that institution income is derived from business carried on by the managing 
committee. The income is applied solely to purposes of the institution and whatever business 

(that has been carried on by the managing committees is carried on in the course of the carrying 
out of the primary purpose of the institution.” 
The following questions of law were referred to the High Court :— 

(1) Whether the Tribunal is competent in law in permitting an assesses to raise a ground at 
the time of the hearing of the appeal—a ground which was not raised either before the Income- 
tax officer or before the Appellate Assistant Commissioner, or inthe grounds of appeal before the 
Appellate Tribunal ? 

(8) Whether the income of Rs, 29,698 for the assessment year 1945-46, of Rs. 97,895 for the 
assessment year 1946-47 and of Rs. 34,457 for the assessment year 1947-48 is exempt under 
B, 4(3)(#)(a) of the Indian Income-tax Act or on the ground raised by the assessee ? 


The reference was heard. 


Q. N. Joshi, vith P. R. Sunkersett, for the Commissioner. 
N. A. Palkhivala, for the assessee. 
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Joshi. The question raised in this reference is whether the assessee is a charitable 
trust. Before the Appellate Assistant Commissioner the only contention raised was 


that the assessee was a mutual association of persons. Only when the matter cafne ' 


up before the Tribunal it was contended that the assessee was a charitable érust and 
that the case fell under s. 4(3)(2)(«) of the Indian Income-tax Act, 1922. A bar and 
restaurant were run by the trustees and these formed part of the institution. Hence 
it cannot be suggested that the institution was charitable. Moreover maintaining 
and running a swimming bath is not a charitable object. The bar and the restaurant 
were maintained out of the profits of the institution. The business of runing a bar 
and restaurant is not carried on on behalf of the institution but it is itself a part of 
the institution. See cl. (3) of the scheme. The main object is not the bath but the 
recreational activity. 

[Tanporkar J. Is it your point that the bar and restaurant were not necessary 


for the primary purpose of running a swimming bath ?] 


Yes. Again, though the bath may be a charity since there is a charge for its use 


the income from this will not be exempt. See Brighton College v. Marriott. 

Palkhivala. I concede that in order to succeed I must establish that the assessee 
is a charitable trust. What is relevant for this purpose is the primary Object of the 
trust and not the ancillary powers. The ancillary powers cannot affectathe nature 
of the trust. The object of the trust in the present case isto maintain a public salt 
water swimming bath for the members of the European community. The object 
willremain constant, but the ways of giving effect to that object may change with the 
times. If the trust is held to be non-charitable, then it would be void as it offends 
the rule against perpetuity. The provision for the supply of food and drinks is made 
as no bath will flourish without such provision. The bar and the restaurant were 
established under the ancillary powers given to the trustees. A scheme has been 
framed by the High Court for the running of the institution on the basis that it is 
charitable. In that scheme due emphasis was given to the object clause. The 
powers clause was merely ancillary. In this case the very grant of the land has been 
made on the basis that a public swimming-bath will be constructed and maintained 
onit. The idea of giving the various powers to the trustee is to enable them to main- 
tain the swimming bath and to make it popular. In the scheme there is no reference 
to food and drinks except that a power is reserved to the trustees to provide for these. 
The object is that given in the indenture, viz. the construction and maintenance of a 
salt water swimming-bath for the Europeans. 

As far as the question of fees for the use of the bath is concerned the position is that 
if as a result of charging these fees a Faas gainis made, then it would not be exempt 
as charitable. But if the fees go for the benefit of that object of public utility, it 
would still be valid charity. 

[Cuaaua C. J. Is it the correct test that if the whole of the profit goes to the 
institution and for the benefit of the object of public utility, it would be valid charity ?] 

Yes, so long as there is no private gain the charity would be good. In England the 

osition is entirely different as the object must fall within the statute of Elizabeth. 

ee 8.4(3)(2)(a). In Trustees of Tribune Press v. Commissioner of Income-tax, Punjab’ 
it was laid down that mere profit-making does not exclude the existence of charity. 
The connotation of the term ‘charitable purpose’ under the Indian Income-tax Act 
is wider than that under English law. See All Indian Spinners Association v. 
Commiass. of Inc.-taz.3 These decisions were given even before s. 4{3)(+)(a) was intro- 
duced in the Indian Income-tax Act. The position today would be more liberal. 
The only condition under s. 4(3)(+)(a) is that the whole of the income must be applied 
for the charitable objects, and in the present case there is no allegation that any part 
of the income is being applied for a non-charitable object. See Comm. of Inc.-tax 
v. Radhaswami Satsang Sabhat. In that case it was held that though the Sabha had 
started industrial and commercial concerns, as there was no private gain the income 
was exempt under s. 4(3)(z)(a). Asfar as the present case is concerned. the business 
of running a bar and catering establishment are incidental to the main object of 
running a swimming bath as a large number of persons who come, for swimming 


1 (1925) 10 T. C. 213. 8 (1944) 47 Bom. L. R. 233, P.O. e 
2 (1939) 41 Bom. L. R. 1150, r.o. 4 (1953) 25 I. T. R. 478. 
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would require food and drink after the exertion of swimming. The fact that some 
_ profits are made makes no difference—it merely relieves the burden of subscription. 


“Joshi, Tho powers would never be given to the trustees unless they were intended 
to be carried eut. The powers themselves indicate the object. There is a distinc- 
tion between a case in which the business is carried on by the trust but where the 
business is independent of the trust as in the Tribune’s case and the All-India 
Spinners’ Association’s case and a case like the present one where the business forms 
part of the trust itself. Again the,amenities provided were not necessary for the 
carrying out of the primary purpose of construction and maintenance of the swimming 
bath. The income from the bar and restaurant was not actually applied for the pur- 
poses of the institution in that year and hence it is not exempt. 

[Cuaaia C. J. How can ‘applied’ mean spent actually in that year ?] 

See s. 4(3)(i). The term ‘applied’ used in that section had been construed as 
actually spent. 

[Tanpotxar J. That is so as under that section remission can be claimed in the 
year in which it is actually spent.] 

In any event to carry the income to the reserves as has been done in the present 
case is not to apply it. The fact that a scheme has been framed by the High Court 
for the rufning of the institution does not make it obligatory on this Court to hold 
that the institution is a charitable institution. A swimming bath is a luxury and 
hence a trust for running a swimming bath cannot be charitable. English decisions 
lay down that promotion of sports conducive to public is an object of public utility 
but not a charitable object. That is the principle laid down in In re Nottage: Jones 
v. Palmer’. See also Trustees of G.G. Trust v. Comr.I.T.® Ifat all the income from bar 
and restaurant would fall under s. 4(3)(+) as the term ‘property’ used in s. 4(3)(7) 
might include business which is a part of the trust itself and carried on as such. 
The Tribunal wrongly allowed an entirely new point to be taken before it and altered 
the whole structure of the assessment. See The Commissioners of Inland Revenue 
v. Falkirk Temperance Cafe Trust’. Under s. 4(3)(+) the term ‘apply’ must mean 
actually spent or earmarked for the charitable purpose. Accumulated income of a 
business cannot be exempted from tax under s. 4(3)(). 

(Caaeta C.J. How can the trustees know what the exact income will be before the 
end of the accounting year 7] 

The trustees can form an estimate of the income. That part of it which is actually 
applied for the charitable object can be exempted. Anyway the assessee has claim- 
ed relief under s. 4(3)(t)(a) and hence the Court cannot grant relief under s. 4(3)(t). 
At best the case may be remanded. See Motor Union Insurance Co. v. Commise. of 
Inc.-Tax4 


Palkhivala. See Commissioner of Income-taz, Bombay v. Darabsha Mehia®. In 
that case relief was granted under another sub-section. 
MULE. 


»  Cmaara C.J. The assessee is the Breach Candy Swimming Bath Trust, an asso- 
‘ ciation of persons, and the main question that arises on this reference is whether the 
income derived by it from certain activities is exempt from tax. 

Now, the property of this trust consists of securities and immoveable properties, 
and no question arises on this reference as to the liability of the trust to pay tax on 
that income, but when the assessee went in appeal before the Tribunal against this 
assessment, the contention that was put forward by counsel for the Trust was that the 
Trust was a mutual association and it was exempt from tax in respect of services 
rendered to its members. That contention was not pressed before the Tribunal, but 
a new contention was put forward that the Trust being a charitable trust the income 
derfved by the charitable trust was exempt from taxation. Tho Tribunal permitted 
the assessee to raise this point and answered it in its favour, and one of the questions 
that the Commissioner has asked the Tribunal to raise, and which has been referred 
to us, is: 

1 [1895] 2 @h. 649. 4 (1944) 47 Bom. L. R. 222. 


> (195) 54 Bom. L. R. 178. 5 (1934) 37 Bom. L, R. 112, 
8 (1926) 11 T. O. 353. 
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‘Whether the Tribunal is competent in law in permitting an assessee to raise a ground at the 
time of the hearing of the appeal—a ground which was not raised either before the Income-tax 
officer or before the Appellate Assistant Commissioner, or in the grounds of appeal before the 
Appollate Tribunal ?” j 
On this question r. 12* of the Appellate Tribunal Rules, 1946, is quite clear. The 
Tribuual has been given the authority to permit a new point to be raised provided 
that the party who is affected by the raising of this new point has been given suf- 
ficient opportunity of being heard on this point, and the Tribunal in the statement of 
the case points out that when this point was raibed the representative of the Depart- 
ment never asked for an adjournment to consider the question and the matter was 
argued without the appeal being adjourned and therefore in the opinion of the Tri- 
bunal the Department was not denied sufficient opportunity of being heard on this 
new ground raised by the assessee. Mr. Joshi has not pressed this first question and 
it is obvious that that question must be answered against the Commissioner. 

But the real question is with regard to the income of the Trust as a charitable in- 
stitution. Now, the income in respect of which exemption is sought is income deriv- 
ed by the institution selling season tickets, tickets for daily admission, income made 
by the institution carrying on a bar and a restaurant and it is the surplus which is 
arrived at after debiting the necessary expenses in respect of the carrying en of these 
ee ities, and the question that we have to consider is whether this income is exempt 

om tax. 

Now, in order to understand the various points urged before us it is necessary to 
look at the history of this institution and how it came to be set up. It seems that 
a trust deed was executed on February 3, 1876, between the Secretary of State for 
India in Council and the Municipal Corporation of the City of Bombay, by which deed 
the Municipality was given a plot of land on the foreshore at Breach Candy in Bom- 
bay and the object of the trust was the construction and maintenance of a salt water 
swimming bath for the use and benefit of European public of Bombay. The Muni- 
cipality carried on this trust for some time and a salt water swimming bath was 
erected. Then a suit was filed in this Court under s. 92 of the Civil Procedure Code, 
being suit No. 1819 of 1935, and in that suit a scheme was framed by Mr. Justice 
Kania in relation to this trust, and in substance the scheme provided for the trust 
being administered by certain named trustees and not by the Municipality. Under 
the scheme certain powers were conferred upon the trustees and one of the important 
powers which is releyant for the purposes of this reference was to make provision for 
the supply of refreshments including alcoholic liquors to persons resorting to the bar. 
Now, it may be pointed out that at the time Mr. Justice Kania framed the scheme 
there was already a bar and a restaurant in existence, and this bar and this res- 
- taurant became vested in the trustees who were appointed under the scheme, and power 
was given to the trustees to carry on an activity which was already being carried on 
before this scheme was framed, and the main contention of Mr. Joshi on behalf of the 


Department is that looking to the scheme it is clear that the trust is not a charitable - 


trust. It is urged that one of the objects of the trust is to supply refreshments 
including alcoholio liquors to persons resorting to the bath and that object in no view 
of the case can be a charitable object. Mr. Joshi would be perfectly right if he could 
satisfy us that one of the objects of the trust was to supply refreshments to persons 
who went to the swimming bath, but, in our opinion, a clear distinction must be drawn 
between the object of the trust and the powers conferred upon the trustees of the.trust 
which powers are incidental to the carrying out of the object of the trust. Now, the 
only object of the trust, and that is perfectly clear both from the original indenture 
of trust and the scheme framed by the High Court, is the maintenance and construc- 
tion of a salt water swimming bath at Breach Candy. The provision with regard to 
the supplying of refreshments is a power conferred upon the trustees to exercise it or 
not according to their discretion in the carrying out of the object of the trust. 


* “The appellant shall not, except by leave of by leave of the Tribunal under this rule: 
the Tribunal, urge or be heard in support of Provided that the Tribunal shall not rest ite 
any ground not set forth in the memorandum decision on any other ground unless the party 
of appeal; but the Tribunal, in deciding the who may be affected thereby hés had a suifloiont 
appeal, shall not be confined to the gro set opportunity of being heard on that ground.” 
forth in the memorandum of appeal or taken 


aa 
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Now, the matter may be looked at from another point of view. It would be in- 
oumbent upon the trustees to carry out the object of the trust, but it is clear that it 
is not incumbent upon the trustees to provide for refreshments to those who resort 
to the bar. J would be open to them if for any reason they thought that it was not 
convenient to supply refreshments, to shut down the bar where refreshments are 
supplied and it could never be suggested that if the trustees stop supplying refresh- 
ments to those who resort to the bar they would be guilty of a breach of trust. There- 
fore, it is clear that the object of the trust is the maintenance of a swimming bath, 
but it is urged by Mr. Joshi that even so the maintenance of a swimming bath is not 
a charitable object. Now, it has often been said, and it is unnecessary to repeat it, 
that charity defined under the Indian Income-tax Act is of much wider application 
than charity as understood in English law under the statute of Elizabeth. Under 
the Indian Income-tax Act “charitable purposes” is defined and the definition is an 
inclusive definition as “relief to the poor, education, medical relief and the advance- 
ment of any other object of general public utility ;” and the view taken has been that 
the expression “any other object of general public utility” is of the widest connota- 
tion. Thg Privy Council in AH India Spinners’ Association v. Commer. of Inc. Tax, . 
Bombay’ left it to the Judges in India with their knowledge of Indian conditions to 
form an dpinion as to what is a matter of general publicutility, but they did express 
their opinion that “purposes of general public utility” were very wide words, and the 
exact scope of these words may require on some other occasion very careful considera- 
tion. It may be pointed out that this was a case of All India Spinners’ Association 
and although the Bombay High Court had held that the object of this association 
was not charitable, the Privy Council reversed the view taken by the Bombay High 
Court and they came to the conclusion that the object was not merely the relief to 
the poor but also advancement of other purposes of general public utility. 

The question, therefore, we have have to consider is whether the setting up 
of a swimming bath is an object of general public utility. Now, a swimming bath to 
which the general public or a section of the public has access must be considered to be 
established for the promotion of health, and ordinarily any object which has for its 
purposes the promotion of public health must be an object of general public utility. 
Mr. Joshi has relied on-a decision of the English Court reported in In re Nottage : 
Jones v. Palmer? for the purpose of contending that a trust for the purposes of giving 
recreation to the public or for the amusement of the public is not a charitable trust. 
When we look at the case, apart from the fact that this is a case which deals with the 
English law of charity, the facts are very different from the facts that we have to 
consider here. That was a case where a testator bequeathed a fund in trust to pro- 
vide annually for ever a cup to be given to the most successful yacht of the season, 
stating that his object in giving the cup was to encourage the sport of yacht-racing, 
and it was this gift which was held to A not @ charitable gift, and in the judgment 
of Lord Justice Rigby it is expressly pointed out that the Yacht Racing 


- Association was a society of yacht-owners, the prizes were to be won by yacht- 


fowners, and the testator told them that his object in founding the prize was 
‘ to encourage the sport of yacht-racing. Therefore, here we havea case where the 


/ sole object was the encouragement of sports in which a very small section of the pub- 


lic would be interested and the giving of a prize which could not be won by. any mem- 
ber of the public or any section of the public but only by a limited class, viz. the 
yacht-owners. Lindley L. J. in his judgment.admits the difficulty of drawing the 
line between gifts which are charitable and gifts which are not charitable, but he is 

` clearly of the opinion. that every healthy sport which may be good for the nation like 
cricket, football, fencing, yachting, or any other healthy exercise and recreation, 
would not be a charitable object ; and Lopes L. J. says (p. 656) : 

«I am of opinion that a gift, the object of which is the encouragement of a mere sport or 
game primarily caloulated to amuse individuals apart from the community at large, cannot upon 
the authorities be held to be charitable, though such sport or game is to some extent beneficial to 
the public.” 


1 (1944) 12°I. T. R. 482, 488, s. o. L. R. 71 I. A. 159. 
* ` 3,0. 47 Bom. L. R. 233, 2 [1895] 2 Ch. 649. 
s. o. [1945] Bom. 153, 
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Now, here we have not a case where any sport is encouraged. Here we have not a 
case where activity is intended to amuse individuals or to lead to the recreation of 
individuals. The object of setting up the swimming bath especially in modern tim&s 
is obviously to advance public health ; and, as we pointed out, one must not forget 
that access to this swimming bath is open to a section of the public. It is true that 
the only section of the public that would be benefited by this bath would be the Euro- 
pean public in Bombay, but it is well settled that an object of public utility need not 
be an object in which the whole of the public is interested. ‘It is sufficient if a well- 
defined section of the public benefits by the object, and the object of the trust in the 
case before us was to benefit clearly a defined section of the public living in Bombay. 

It may then be suggested that it is not a charitable trust because the object was 
not to give the facility of swimming to the public free without any charge but the 
object was to set up a commercial institution which would charge for the admission 
of every member of the public to the swimming pool and make profit out of running 
the institution. Now, on a casual consideration of the matter it may strike one that 
the most essential element of charity is to render service to the public without any 
charge or remuneration, but, as, we shall presently point out, it is clear on fhe autho- 
rities that the eleemosynary element is not an essential element of charity. A settlor 
or a donor may make a charity by setting up an institution and also providing funds 
by which those who take advantage of the institution can do so without paying any 
charge ; or we may have a case where the charity may not go to those limits and one 
may confine his charity to merely setting up the institution and providing that those 
who wish to take advantage of the institution must pay reasonable charges for the 
same. In both cases the setting up of the institution would be a charitable object 
if the institution serves a purpose of general public utility. The only essential 
factor to determine whether it is a charity or not would be whether there is any pri- 
vate gain by the setting up of the institution. If the gain derived by running the 
institution continues to be impressed with the trust which is a charitable trust, then 
it is immaterial whether the institution is run as a commercial institution or not, but 
if in the running of the institution profits are made and the profit goes to any private 
individual or if the institution is intended for any private gain, then undoubtedly the 
oe of the institution could not be considered as being run for a charitable 
object. 

These principles have been clearly laid down in the two important cases of the Privy 
Council dealing with the question of charity under the Indian Income-tax Act. The 
first is the Tribune case reported in In re The Trustees of the Tribune’. In that case the 
owner of a press and a newspaper created a trust of that newspaper and the object 
of the trust was to maintain the liberal policy of the paper and to circulate the paper 
to the public, and the question that arose was whether the income of this press and 
newspaper was exempt from tax on the ground that the trust was a charitable trust, 
and the Privy Council held that it was a charitable trust. Now, the Lahore High 


Court had held that this was not a charitable trust and one of the considerations which. 


weighed with the High Court was that the Tribune newspaper charges its readers and | 


advertisers at ordinary commercial rates for the advantages which it affords. The 
Privy Council points out that (p. 422) : 

“... As against this the evidence or finding do nob disclose that any profit was made by the 
newspaper or press before 1918 and it is at least certain that neither was founded for private 
profit whether to the testator or any other person. By the terms of the trust it is not to be carried 


a 


on for profit to any individual. It cannot in their Lordships’ opinion be regarded as an clement , 


necessarily present in any purpose of general publio utilty, that it should provide something for 
nothing or for less than it costs or for less than the ordinary price. An eleemosynary element is 
not essential even in the strict English view of charitable uses.... There seems to be no solid 
distinction to be taken under the phrase “general public utility” between a school foundedoy a 
testator but charging fees to its pupils and s paper founded by a testator and sold to its readers. 
The purpose of providing the poor or the community in general with some useful thing without 
price or at a low price may doubtless be in itself a purpose of general public utility. But if 
another object be independently in itself of general public utility the circumstance that the tes- 


1 (1939) 7 I. T. R. 415, s. 0. L. R. 68 I. A. 241. e 
8. 0. 41 Bom. L. R. 1160, 
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tator’s bounty was only in respect of the initial capital assets, or had only to meet a working 
loss temporarily and not permanently will not, necessarily at least, alter the character of the 
abject.” 
And to’the same effect are the observations of the Privy Council in All India Spinners’ 
Association v. Commissioner of Income Tax where their Lordships point out that the 
words “object of general public utility” should exclude the object of private gain such 
as an undertaking for commercial profit though all the same it would subserve general 
public utility. As in this case it is not suggested that any private gain is made out of 
the income of the undertaking carried on by the trust, the mere fact that profits are 
made by the trust will not prevent the trust still being a trust having a charitable 
object. 

Now, it is urged by Mr. Palkhivala that the case would fall under s. 4(3)(ia) be- 


- cause the conditions laid down in that section are satisfied. In order that the condi- 


tions of that sub-section should be satisfied we must have an income derived from 
business carried on on behalf ofa religious or charitable institution, the second condition 
is that the income of the business must be applied solely to the purposes of the in- 
stitution, and the third condition is that the business is carried on in the course of the 
earrying out of a primary purpose of the institution. We are not concerned with the 
alternative to this condition which is “the work in connection with the business is 
mainly carried on by the beneficiaries of the institution.” It is urged by Mr. Palkhi- 
vala that this business is carried on by the trust or on behalf of the trust by the 
trustees, that no part of the income is diverted to any purpose other than the purpose 
of the institution, and the business of supplying refreshments is carried on in the course 
of the carrying out of the primary purpose of the institution which is the maintenance 
of a swimming pool. e are in agreement with Mr. Palkhivala that supplying 
refreshments to those who attend the swimming pool would not be an activity un- 
connected with the purposes of the institution, and the sole object of the scheme in 
conferring the power upon the trustees to supply refreshments and to make arrange- 
ments for refreshments was to carry on an activity which is intimately connected 
with the primary object and purpose of the trust. But there are certain serious dif- 
ficulties in the way of applying this sub-section to the facts of this case. It is point- 
ed out by Mr. Joshi that when the Legislature used the expression that the business 
must be carried on on behalf of religious or charitable institution, the intention was 
that the business must not be an integral activity of the trust itself or of the charitable 
or religious institution itself, and in this case it is pointed out that the business of 
supplying refreshments and selling admission tickets is an integral activity of the 
trust itself and it is not a separate or separable activity carried on on behalf of the 
institution. The other serious difficulty in the way of applying this section on which 
Mr. Joshi rightly relies is that this sub-section requires, before the income can be 
exempt from taxation, that the income should be applied solely to the purposes of 
the institution. Now, ins. 4(3)(+) the Legislature hasin mind the clear distinction 
between applying the income and setting apart the income for application. What 
has happened in the case before us is that the surplus income which is sought to be 
taxed has been carried to the reserve fund, but it continues as a surplus income and 
has not been applied for any purpose of the institution. Mr. Palkhivala says that 
such an interpretation would make it impossible for any income to escape tax as 
falling under s. 4(3)(ta). In the first place it is pointed out that an income is never 
ascertained till the end of the year and the trustees would never know what the in- 
come is so that they should apply to any purpose of the trust. The other difficulty 
that is pointed out is that it is only after all the purposes of the trust are satisfied that 
there is a surplus and it is in regard to that very surplus income exemption is sought, 
but on Mr. Joshi’s contention whenever there is a surplus income which is not spent 
foréhe purposes of the trust, that income cannot claim exemption under s. 4(3)(ta). 
Our object, therefore, should be to give an interpretation to s. 4(3)(ta) and 4(3)(s) 
which removes these difficulties and anomalies and which is an interpretation which 
reconciles clauses (+) and (ia) and presents a fairly complete and coherent picture of 
this aspect of fhe Income-tax Act. Now, it seems to us that s. 4(3)(t) deals with pro- 
pesty which is held under trust or other legal obligation from which an income is 
derived, and the property may be even business which may be settled on trust or 
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which may be an integral part of the trust. If that is the position and if the trust is 
wholly for religious or charitable purposes, then no difficulty whatsoever would arise 
with regard to the income of any property whether it is business or other propert#. 
In this very oase if the case were to fall under s. 4(3)(t), then admittedly the trust is 
wholly for religious or charitable purposes and whatever income is derived by this 
trust, whether it is from securities or from immoveable property or from business, 
would be income derived from property held under trust or other legal obligation 
wholly for religious or charitable purposes and therefore exempt from tax. There is 
no difficulty in taking the view that a business may be property held under trust for 
the purposes of this sub-section because the Privy Council in the T'ribune’e case 
did hold that the business of running a newspaper Tribune was property held 
under trust for a charitable object. 

In this view of the case s. 4(3)(ta) would only apply to an activity which was not an 
integral activity of the trust itself. If the trustees carried on a business which was 
not part of the property of the trust, then only that income of the business would be 
exempt from taxation which was applied, solely to the purposes of the institution. 
If such a business made a, profit, and only part was spent for religious or charitable 
institution and the other part was kept in surplus or in reserve, then the part which 
was kept in surplus or reserve would be liable to tax. Therefore the Legislature, 
as far as s. 4(3)(ta) was concerned, looked upon a business falling under this sub- 
section as something independent of the trust itself; and looking upon that business 
as something independent of the trust itself, it naturally wanted to tax the income of 
that business to the extent that that income was not applied solely to the purposes 
of the charitable or religious institution. If we take this view of s. 4(3)(+) and 4(3)(ta), 
then no difficulty would be experienced in the way of the trustees who were carrying 
on the activity as a part of the trust itself and which activity made profits which the 
trustees may keep in reserve in order to strengthen the financial position of the in- 
stitution. As such income would fall under first part of s. 4(3)(+) no question could 
then arise of that income being necessarily applied for the purposes of the institution 
in order to earn exemption under s. 4(3)(ta). 

But Mr. Joshi says that it is not open to us to consider this aspect of the matter 
because the only question that is submitted to us by the Tribunal is whether the in- 
come of the three relevant years isexempt under s. 4(3)(ia) of the Indian Income-tax 
Act or on the ground raised by the assessee, and Mr. Joshi says that if the oase of the 
assessee does not fall under s. 4(3)(ta), then he must fail in the reference and he 
must pay tax on the income. Now, in our opinion, the real object of making a 
reference, stating a case, and raising questions is to bring out the real controversy 
between the Department and the assessee, so that the High Court under its advisory 
jurisdiction can give an opinion on which the Tribunal can act ; and there can be no 
dispute that the High Court has ample jurisdiction to alter and reformulate questions 
submitted by the Tribunal in order to bring out thé real controversy between the 
parties. Now, what is the real controversy between the parties in this case ? The 


contention of the assesses is that it is not liable to pay tax on the income derived from . 


certain activities carried on by the trust because the trust is a charitable institution, 
and the contention of the department is that this income is not exempt from tax. 
Therefore, what we have to consider is, looking to the provisions of the Income-tax 
Aot, whether this income is or is not exempt from tax. It is not necessary for the 
assesses to suggest under what particular section of the Act the income is exempt. 
That is a matter of a legal argument which can always be advanced in this Court. 
Therefore, the proper question which the Tribunal should have framed and submitted 
to us was whether this particular income is exempt from taxation. It would be open 
to the Tribunal in the statement of the case to point out under which section in its 
opinion it is exempted. But we would not be bound necessarily to take the same 
view as the Tribunal. In order to uphold the exemption it would be open to us if 
that question was raised to say that although we do not agree with the Tribunal that 
the income is exempt under the particular provision of the law on which the Tribunal 
has relied it is still exempt from taxation under some other provision. We cannot 
accept Mr. Joshi’s contention that our jurisdiction is confined within such naryow 
bounds as to permit us only to decide whether the exemption falls under s. 4(3)(sa) 


~~ 
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or not, and ifour view is that it does not fall under s. 4(3)(ta), even though the assessee 
may be entitled to exemption under some other provision of law, it is not open to us 
te express that opinion. It is true that before we decide whether the assessee is 
entitled to exemption under some other provision of the law all the necessary facts 
must be before us. It would not be possible for us to exercise our advisory jurisdic- 
tion without a proper statement of the case,and if any facts are not stated which 
would be necessary to be stated in order to decide the real controversy between the 
parties, we would call for a supplemental statement of the case, but it is not suggested 
by Mr. Joshi that in this case all the necessary facts are not stated. Therefore, 
what we have to decide is whether on the facts stated the assessee is entitled to exemp- 
tion from tax, under the relevant provision of the Income-tax Act, and if we come 
to the conclusion that the relevant provision of the Income-tax Act is s. 4(3)(+) and 
not s. 4 (3)(ta), it is open to us to do so under our advisory jurisdiction. Therefore, 
in our opinion, this is a case which does not fall under s. 4(3)(ta) but under s. 4(3)(i). 
In our opinion the income in respect of which the assessee claims exemption is an 
income derived from an activity or a business which is held in trust wholly for a 
charitable purpose, and therefore that income need not be included in the total income 
of the asbessee. 

We, tharefore, answer question (2), after reframing it by deleting from it the words 
“ander s. 4(3)(ia) of the Income-tax Act or on the ground raised by the assesses”, 
in the affirmative. The Commissioner to pay half the costs. - ; 

Notice of motion dismissed. No order as to costs. 

Answer accordingly. 

Attorney for applicant: N. K. Petigara. 

Attorneys for respondents: Crawford, Bayley & Co. 


Before the Hon'ble Mr. M. O. Ohagla, Ohtef Justice, and Mr. Justice Tendolkar. 


A. P. DAMODARA SHENOY v. THE COMMISSIONER OF INCOME-TAX, 
BOMBAY CITY, BOMBAY.* : 
Indian Income-taw Act (XI of 1922), Secs. 43, Explanation, 42—Non-resident whether can be 
appointed agent of another non-resident under e. £3-—-Whether length of time constitutes conti- 
nutty to establish business connection. 
A non-resident can be appointed agent of another non-resident under s. 43 of the Indian 
Income-tax Aot, 1922. 
What constitutes continuity to establish a business connection within the meaning of 
a. 43 of the Indian Income-tax Act, 1922, is not necessarily the length of time during which 
the connection has been maintained, but the nature of the connection, and if a large number 
of orders are given from time to time even within a short period, then that may in a given 
case constitute the continuity necessary to establish a connection. 


} Onn A. P. Damodara Shenoy (assessee) who was a non-resident in the assessment 
year 1943-44 was carrying on his individual business in Bombay. Messrs. A. N. Shenoy 
/& Bros. were carrying on business at Mattancherry in the former Cochin State and 
! were not resident in British India. The assessee acting as the commission agent of 
f Messrs. A. N. Shenoy & Bros. suplied to them from time to time goods of the value 
of Rs. 3,56,990 during the assessment year 1943-44. 

The Income-tax Officer held that A. N. Shenoy & Bros. had a business connection 
in British India and appointed the assessee as the statutory agent under s. 43 of the 
Indian Income-tax Act, 1922. The Income-tax Officer took 9 per cent. on total 

urchases of Rs. 3,56,990 as income deemed to accrue to the non-residents in British 
dia, computing the income of the non-residents at Rs. 32,130. On appeal the 
Appellate Assistant Commissioner reduced the percentage from 9 to 74. The Appellate 
Tribunal on appeal reduced the rate to 4 per cent. observing, in its order, as follows :-— 
“In our opinion, the agent has been rightly held to be a statutory agent under s. 43 of the 
Indian Income-tax Act. The principal had a business connection in British India and it is 
through this business connection that income accrued to the principal. Section 42(1) provides, 


* Decided, Sepismber 10, 1954. Income-tax Reference No. 7 of 1954. 
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inist alia, that all income accruing, whether directly or indireotly, through or from any business 
connection in British India shall be deemed to be income accruing or arising within British India. 
Section 43 provides, inter alta, that any person having any business connection with a person rg- 
siding out of British India shall be deemed to be an agent. It is jmmaterial whether the agent 
has the funds of the principal. It is, however, contended that a non-resident canmot be treated as 
an agent under s. 43 of the Indian Income-tax Act. The language of s. 43 is wide enough to 
include even a non-resident being treated as an agent of another non-resident. The first proviso 
to a. 43, relied upon by the agsessee’s representative, does not help him. It only says that in certain 
ciroumstances, a certain person shall not be demed to be an agent under s. 43 of certain transac- 
tions. The legal contention raised by the assessee’s representative must, therefore, fail... 

We may add that the question, whether the principal is sought to be assessed in British India 
in respect of the assessment year 1943-44, is irrelevant, in so far as the present appeal is con- 
cerned.” 

The following questions of law were referred to the High Court :— 

(1) Is there any evidence or material to establish that Messrs. A. N. Guna Shenoy & Bros., 
Mattancherry, had a business connection in British India through the applicant and through or 
from which income, profits or gains accrued or arose to the former ? 

(2) Was the petitioner rightly appointed agent of Messrs. A. N. Guna Sheony & Bros., 
Mattancherry, under s. 43 of the Income-tax Act ? t 

(3) Can a non-resident be appointed agent of another non-resident under thes provisions 
of s. 43 of the Indian Income-tax Act ? and 

(4) When the defendant (Department) is taking steps to assess the principal direst, can it 
assess the agent also? 

The reference was heard. 


N. A. Palkhivala and Miss N. F. Damania, for the applicant. ` 
Q. N. Joshi and P. R. Sunkersett, for the respondent. 


Palkhivala. Seo s. 42(1) of the Indian Income-tax Act, 1922. The scheme is 
that you may assess either the non-resident principal or his agent. Section 43 makes 
it clear that under s. 42(7) it was not intended that one non-resident should be treated 
as the agent of another non-resident. In the case of a resident there may be a vica- 
rious liability but there cannot be sucha liability in the case of a non-resident except 
with regard tothe capital gains tax where the words were “‘whether residing in or out 
of the taxable territories”. See the Explanation to s. 43. There the Legislature 
has specifically provided that only in the case of one category of business connection 
the agent, whether resident or non-resident, is liable. In other casés a non-resident 
would not be liable as agent. The purpose of the Explanation is to convert something 
which is not ordinarily a business connection into a business connection. Section 
42 read with s. 43 imposes a serious liability as the agent would be liable even though 
he might not have in his hands any funds belonging to the principal. The law appli- 
cable to non-residents would be foreign law and one can understand the desire of the 
Legislature to get at citizens who are subject to the laws by the Legislature. Prior 
to the amending Act of 1947 and the Supreme Court judgment on the point the general 
view was that s. 42 would not apply to residents. The Supreme Sourt held that it 
also applies to residents and the amendment made this clear. In the absence of the 
words “‘resident or non-resident” or words to that effect it would be enlarging the . 
scope of s. 43 to permit the department to treat one non-resident as the agent of 
another non-resident. Even in the charging section certain favours are shown to the 
non-residents in respect of their income. In any ‘event to render the agent liable 
there must be a business connection within the taxable territories and there can be no 
such connection without residence. A person cannot be assessed as'an agent in 
respect of the business of the principal unless there is a business connection within 
taxable territories. This Court has held that the agent cen be assessed only in respect 
of income with him and through the business connection. Though a person may be 
treated as an agent under s. 43 he can be charged with tax only under s. 42 and for that 
there must be income arising from a business connection within the taxable terri- 
tories. Any way facts must be found which would constitute a business connection 
in the taxable territories, and for this there must be a finding that the non-resident 
had a business here. In the present case there is no finding that tht non-resident 


had a business in Bombay. F j 
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[Cuacta C.J. It has been found that there was a business in Bombay and goods 
were shipped from Bombay.] 

That is only for just one year and hence there is no element of continuity ‘as is 
necessary in case of a business connection. 


Joshi, not ‘called upon. 
MLB. 


Cnacia C. J. The question that arises on this reference is the liability of an 
agent to be assessed to tax on behalf of the principal. It appears that the assessee 
who was a non-resident in the assessment year 1948-44 was carrying on his own 
individual business in Bombay. He acted as commission agent of Messrs. A. N. 
Guna Shenoy & Bros. who are the non-resident principals, and as such commission 
agent in the assessment year he sent to Mattancherry in the Cochin State where 
Messrs, A. N. Guna Shenoy & Bros. were carrying on business, goods of the value 
of Rs. 8,56,990. These goods were supplied from time to time in the course of the 
assessment year. The Income-tax Department treated the assessee as the agent 
of Messrs. A. N. Guna Shenoy & Bros. and assessed him to tax in respect of the 
income of Messrs. A. N. Guna Shenoy & Bros, and this reference raises the question 
of the liability of the agent to be assessed in respect of income of this firm of Messrs. 
A. N. Guna Shenoy & Bros. ` 

The first contention raised by Mr. Palkhivala is that inasmuch as the assessee 
is a non-resident he cannot be appointed the agent of another non-resident, 
According to Mr. Palkhivala, the scheme of ss. 42 and 48 is that where income ac- 
crues to a non-resident and that income is liable to tax, inasmuch as the Income- 
tax Department cannot get at the non-resident the Act provides for a machinery 
whereby a resident can be appointed agent and the tax can be recovered from him 
on the income belonging to the principal. Turning to these two sections, s. 42 
refers to certain income which is deemed to be income accruing or arising within 
the taxable territories, and one kind of income which is referred to in s. 42 is in- 
come accruing or arising, whether directly or indirectly, through or from any busi- 
ness connection in the taxable territories. With regard to this income where the 
person entitled to the income is not resident in the taxable territories, the income 
may be chargeable to income-tax either in his name or in the name of his agent, 
and in the latter case such agent shall be deemed to be, for all purposes of this Act, 

; the assessee in respect of such income-tax. Therefore, s. 42 deals with the liability 

; of a person to pay tax in respect of certain kinds of income which notionally arises 

' or accrues in the taxable territories. That section also imposes a vicarious liabi- 
lity upon his agent and it further provides that the tax may be recovered either 
from the person whose income it is or from the agent. Turning to s, 48 it lays 
down which persons can be treated as agents for the purpose of recovering tax 
under s. 42, and this section provides: 

“Any person employed by or on behalf of a person residing out of the taxable territories, or 
having any business connection with such person, or through whom such person is in the receipt 
‘of any income, profits or gains upon whom the Income-tax Officer has caused a notice to be ser- 
‘ved of his intention of treating him as the agent of the non-resident person shall, for all the pur- 

j poses of this Act, be deemed to be such agent.” 
Now, the first significant feature of this section is that the Legislature has not 

: placed any limitation or qualification upon the person who can be treated as an 
agent under s. 48 if he satisfies the conditions laid down in that section. The 
Legislature could well have provided that only a person resident within the taxable 
territories can be treated as an agent. The Legislature has not chosen to do so, 
and there is no canon of construction, even a canon of construction applying to 
taxigg statutes, which can persuade us to hold that although the Legislature has 
used clear language in s. 43 we must put a certain limitation upon that language. 
If there is any doubt or ambiguity as to liability to pay tax, then certainly the 
Court will construe a taxing statute in favour of the subject. But there is no 
question here of any doubt as to liability to tax. That liability is determined by 
8.42. What Mr. Palkhivala wants us to do is to take the view that the Legislature 
wanted to impose this liability only upon a certain section of persons and not upon 


x 


` 
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another section of persons. In other words, Mr, Palkhivala wants us to construe 
s. 48 so as to aN a special benefit upon non-residents and impose a special 
liability upon residents. It is difficult to understand what language has been used 
by the Legislature in s. 48 which can possibly justify an interpretation that only 
residents can be treated as agents and not non-residents. Mr. Palkhivala says 
that ordinarily the Taxing Department would only try to recover tax through an 
agent who is resident. Very likely he is right. But the possibility of a non- 
resident being treated as an agent being remote or yery rare does not lead one to 
the inference that the Legislature prohibited the treating of a non-resident as an 
agent, because if Mr. Palkhivala is right, his argument must go to the length of 
suggesting that there is a prohibition in s. 48 against the appointment of a non- 
resident by the Department as an agent. Mr. Palkhivala says that the Legislature 
must have contemplated that only residents would be employed as agents. We 
see no such indication in s. 48 at all. The only indication that we see and the only 
indication we are prepared to act upon is that the Legislature was anxious that 
the revenue to be realised by the tax imposed under s. 42 should be realised by some 
means or other and the Legislature was entirely indifferent if the Taxing Depart- 
ment could realise that revenue by appointing a non-resident as agent in preference 
to a resident. It is entirely for the Department to decide which person they would 
treat as an agent. Therefore, in our opinion, there is nothing in s. 48 itself to 
justify the contention put forward by Mr. Palkhivala that only a resident can be 
treated as an agent for the purpose of s. 48. m 

Then reliance is placed upon the Explanation which was added to this section 
by Act XXII of 1947. That Explanation serves a single specific purpose and that 
is to treat the acquisition of a capital asset in the taxable territories by a person 
after February 28, 1947, as a business connection within the meaning of this sec- 
tion. This Explanation was incorporated when capital gains were made taxable. 
What is relied upon, however, is that in this Explanation the Legislature has 
qualified the expression ‘‘a person” by the words ‘Whether residing in or out of the 
- taxable territories”, and the rather curious argument that is advanced is that 
because in the Explanation the Legislature has made it clear that whether a person 
resides in or out of the taxable territories, the acquisition by him can still constitute 
a business connection, therefore inasmuch as the expression ‘‘any person” is not 
qualified in the same way in s. 43 “any person” in s. 48 must be read to mean 
“any person residing in the taxable territories”. Now, in the first place, the 
construction of s. 43 cannot be controlled by the language used by the Legisla- 
ture in the Explanation, the more so as the Explanation was incorporated after 
s. 43 had been enacted. In the second place, it is difficult to understand why in 
construing the expression ‘‘any person” in the light of the Explanation preference 
should be given to one part of the description of the expression ‘‘a person” and 
not the other part. In the Explanation the Legislature has used the expression 
“‘whether residing in or out of the taxable territories”. Mr. Palkhivala wants to 
take part of that expression, viz. ‘‘residing in the taxable territories” and wants ta 
qualify the expression ‘‘any person” in s. 48 only by that part of the expression... 
In our opinion there is no warrant whatsoever for that interpretation. Therefore, ` 
it is clear that the expression ‘‘any person” in s. 48 is not controlled by the language ` 
used by the.Legislature in the Explanation which was subsequently enacted. Even \ 
on principle it is difficult to understand why the Legislature, when it wanted to 
raise revenue by taxing a certain kind of income and wanted to impose a vicarious 
liability in order to see that that tax was recovered, should prefer non-residents 
to residents as far as the imposing of the vicarious liability was concerned. 

The next point that arises is whether there was in fact a business connection 
within the meaning of s. 43 which justified the Department in appointing the assqssee 
an agent under s. 48 of the Act. In this connection what is urged is that there is 
no continuity in the business done by the assessee so as to constitute a business 
connection. Now, it is perfectly true that we have laid down that a stray or casual 
transaction entered into by an agent on behalf of the principal will not constitute 
a business connection within the meaning of s. 48. But whether there is a conti- 
nuity about the connection or whether the agent has entered into stray and cafual 
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transactions is a question of fact which must depend upon the circumstances of each 
case. It is impossible to lay down a hard and fast rule and to say when 
cåsualness will cease and continuity will come in. Mr. Palkhivala’s contention 
is that in this,case the only facts found are that the goods were supplied all in the 
course of the assessment year and there is no finding that any goods were supplied 
by the assessee in earlier years, and Mr. Palkhivala says that in order to establish 
continuity goods must be supplied over a period of time which according to him 
must mean more than at least a year. It is difficult to understand why there should 
be no continuity if a large number of orders are given by the principal and executed 
by the agent, even though those orders are within a period of one year or even 
within the period of one month. What constitutes continuity is not necessarily 
the length of time during which the connection has been maintained, but the nature 
of the connection, and if a large number of orders are given from time to time even 
within a short period, then that may in a given case constitute the continuity 
necessary to establish a connection, and that is exactly the position here. The 
Tribunal has attached importance to two facts, viz. that goods were supplied not 
once or twice by the assessee but from time to time, and the value of the goods was 
Rs. 8,56,90, which by any standard are goods of a fairly large amount. In our 
opinion, én the facts set out in the statement of the case there was evidence before 
the Tribunal on which it could have held that there was a business connection 
both for the purposes of s. 48 and also for the purposes of s. 42 because it was 
through this business connection that income, profits or gains accrued to Messrs, 
A. N. Guna Shenoy & Bros. 

The last contention urged by Mr. Palkhivala is that under s. 42 the Income-tax 
Department has the option either to charge to income tax the principal or his agent, 
but it cannot charge to tax both concurrently. In this connection the only facts 
that have been found by the Tribunal is that the Income-tax Department was 
seeking to assess the non-resident principal in respect of the income which had 
been charged to tax in the hands of the agent. Section 42 gives the option to the 
Department to charge to income tax either in the name of the principal or in the 
name of the agent. In this case, as far as the statement of the case is concerned, 
the income has not been charged to tax in the name of the principal, it has only 
been charged to tax in the name of the agent, and the Tribunal has taken the view 
that it may be necessary for the Department to assess both the principal and the 
agent in order to obviate the possibility of s. 84 preventing assessment against 
the principal if the agent is held not to be liable, We express no opinion as to 
whether the Tribunal is right in the view it is taking, because in our view if notice is 
served upon the principal for assessment under s. 42, it would be open to him to 
challenge the assessment on the ground that his agent has already been assessed 
and therefore he is not liable. If that contention is not accepted by the Income- 

Officer, it would be open to him to appeal to the Appellate Assistant Commis- 
sioner and ultimately to the Appellate Tribunal. Therefore, that would be the 
proper occasion when the Tribunal should express an opinion as to the liability 
of the principal to be assessed when the agent has already been assessed. Therefore, 
in our opinion, the Tribunal was right when in its order it stated that this question 
at this stage was irrelevant. . 

The result, therefore, is that we will answer the first question in the affirmative, 
second in the affirmative, and third also in the affirmative. Question (4) is un- 
necessary. The word ‘‘defendant’” to be struck out. 

Assessee to pay the costs. 





Answer accordingly. 


Attorneys for applicant: Bhatt & Co. 
Attorney for respondent: N. K. Petigara. 
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Before the Hon’ble Mr. M. O. Chagla, Ohief Justice, and Mr. Justice Tendolkar. 


THE SCINDIA STEAM NAVIGATION CO., LTD., BOMBAY v. THE coy- 
MISSIONER OF INCOME-TAX, BOMBAY CITY, BOMBAY.* 

Indian Incoms-iaz Act (XI of 1922), Sec. 10(2) (vii) fourth proviso—Indian Ineome-taz (Amend 
ment) Act (VIII of 1946)—Amount included in assessee’s income for assessment year 1946-47 
under fourth proviso of a. 10(2) (vit) whether liable to taw—Whether Act VIII of 1946 re- 
trospective in effect—Point of law not urged before Appellate Tribunal when can be urged before 
High Court. 

A certain amount was sought to be included in the assessee company’s total income for 
the assessment year 1946-47 under the fourth proviso to s. 10(2) (vii) of the Indian Income- 
tax Act, 1922, which was incorporated in the Act by the Indian Income-tax Amendment 
Act, 1946, which came into force on May 4, 1946. The assessee contended that his liability 
to pay tax on this amount depended upon the provisions of the Indian Income-tax Act, 
1922, as they were in force on April 1, 1946 (when his assessment year commenced), and 
inasmuch as on that date there was no liability upon him to pay tax on the amount, it could 
not be made liable by reason of a subsequent amendment of the Act which was brought 
about on May 4, 1946. The Department’s contention was that every assessment made after 
May 4, 1946, should take into consideration the amendments introduced in the Act, and 
inasmuch as the assesses was assessed after May 4, 1946, its assesament should we governed 
by the Act as it was amended up to that date :— . 

Held, that the assessee was not liable to pay tax on the amount because the fourth proviso 
tos. 10 (2) (ots) of the Indian Income-tax Act, 1922, under which it was sought to be taxed, 
was not in force in respect of the assessment year 1946-47 and in respect of the total income 
of the assessee for the year 1945-46, s 

Maharajah of Pithapuram v. Oommr. of Inc. Tax, Madras!, applied. 
Incoms-Taz Officer v. Calcutta Discount Co., Lid.*, explained. 

Commr. of Ino. Tan, Madras v. Maharajah of Pithapuram® and Mtshrimal Gulabchand 
of Beawar, In re‘, referred to. 

It is not incumbent upon the assesses in order to put forward a particular point of law 
before the High Court that it should necessarily have urged that very point of law before 
the Appellate Tribunal. If that point of law is implicit in the question raised by the Tribunal 
and if no additional facts are necessary to support that point, then it is open to the assessee 
to urge it notwithstanding the fact that it was not considered by the Tribunal. 

THE Scindia Steam Navigation Co., Ltd. (assessee), which was carrying on the 
business of plying ships on hire had a ship of the name of “El Madina” which was 
purchased at'a cost of Rs. 24,95,016. “El Madina” was requistioned by the 
Government of India under the Defence of India Act. On March 16, 1944, this 
ship was lost as a result of enemy action, and in respect of the loss of the ship 
Government paid to the assessee company compensation of Rs. 20,00,000 on July 
17, 1944, Rs. 28,00,000 on December 22, 1944, and Rs. 88,888 on August 10, 1946. 
The written down value of the ship at the commencement of the year of account 
relevant for the assessment year 1946-47 was Rs. 15,68,484. The Income-tax 
Officer included the difference between the original cost and the written down value 
of the ship, which amounted to Rs. 9,26,582, in the total income of the assessee 
for the assessment year 1946-47, under the fourth proviso to s. 10 (2) (vit) of the 
Indian Income-tax Act, 1922. The assessee contended that since the ship was 
destroyed in the preceding accounting year, the date of destruction was the 
material date for calculating the excess profit under s. 10 (2) (viz) of the Act and 
not the date of the receipt of the compensation moneys as held by the Depart- 
ment. The Appellate Tribunal upheld the decision of the Income-tax Officer and 
held that compensation accrued when it was’ ascertained and received by the 
assessee in the accounting year. 


The following question of law was referred to the High Court :— 


® 
“Whether the sum of Rs. 9,26,532 was properly included in the assesgee company’s total 
income computed for the assessment year 1946-47 ?” 


* Decided, September 13, 1954. Income- 8. 0. L. R. 72 I. A. 141. 
tax Reference No. 13 of 1954. 2 (1953) 23 I. T.R. 47l. «e 
1 (1945) 13 I. T. R. 221, 3 (1941) 10 I. T. R. 1. a 
8.0. 48 Bom. L. R. 18, 4 (1049) 18 I. T. R. 75. 
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The reference was heard. 


oN. A. Palkhivoala, with Sir Jamshedji Kanga and R. J. Kolah, for the petitioner. 
G. N. Joshi, with P. R. Sunkerseit, for the respondent. 


Palkhivala.* The question in this reference is whether a sum of Rs. 9,26,532 
was correctly added to the income of the assessee. This amount represents the 
depreciation allowed on the ship. The Department sought to add this amount 
to the income of the assessee as the Government had paid the assessee the full 
price of the ship which was lost at sea during the period when the Government 
had requisitioned it. Normally this amount would be a capital receipt, but the 
contention of the Department which was upheld by the Tribunal was that it is 
taxable under the fourth proviso to s. 10 (2) (vti) of the Indian Income-tax Act. 
This proviso was incorporated into the Act by Act VIII of 1946 which came into 
force on May 4, 1946. Therefore, this proviso was not in force on the first day of 
the assessment year of the assessee, viz. April 1, 1946. 

Joshi. This point was never raised before the Tribunal. 

Palkhivala. That is irrelevant because the question referred is wide enough 
to cover this point and all the facts necessary to decide it are before the Court. 
See Commr. of Inc.-Tax v. Ogale Glass Works Lidt Now it has been laid down 
that the law applicable is the law in force on the first day of the financial year. 
See Maharaja of Pithapuram v. Com. of Inc.-Taz.2 The basis of that decision is 
that the same law should apply to all the assessees during the same financial year. 
The Finance Act fixed the liability and hence only those amendments which were 
in force when the Finance Act came into force would apply. The principle laid 

eRe by the Privy Council has been followed in Mishrimal Gulabchand of Beawar 
In re.’ 

` Joshi. The judgement in Mahrajah of Pithapuram’s case should be construed 
in the light of the facts of that case. Their Lordships of the Privy Council did 
not apply their minds to the effect of amendments made after the first day of April 
of the yeat. It is possible that different laws might govern different assessees 
in the same year. It has been held that the law applicable is the law in force at 
the date of the assessment. Under s. 67B assessment can be made even without 
the Central Act being passed. 

[Tenpotxaz J. That section merely says that assessment can be carried on 
under the provisions of the previous Act.] 

For the purpose of computation those provisions of the Act which are in force 
at the date of the assessment are applicable. Actually s. 10(2) (vii) has been acted 
upon and relief has been given to the assessee under it for the relevant assessment 
years. The Madras High Court in Commr. f Inc. Tax, Madras v. Maharajah of 
Pithapuram* held that the law in force at the date of assessment was relevant. See 
Income Tax Officer v. Calcutta Discount Co., Ltd. in which the Privy Council case 
thas been distinguished. 

[TenpoLKar J. In the Calcutta case the discussion was unnecessary as s. 84, 
in terms, provides for assessment for past 8 years or 4 years.] 

However the effect of accepting the assessee’s contention would be that the 

. amendments would only apply in the next assessment year. The view generally 
held was that the Act together with all the amendments up to the date of assess- 
ment would apply and this view has been actually acted upon. That view was 
held up to the year 1949. See Ordinance XI of 1945. 

Palkhivala. See Indian Income-tax (Amendment) Act, 1958 (Act XXV of 
1958). This Act shows what the proper practice is. It provides that it shall be 
deemed to come into force on April 1, 1952. Also see Ordinance XXI of 1949. 

J oshi. That was merely done by way of greater caution. 


M. H. K. ~ 

Cuaca C. J. The assessee before us is the Scindia Steam Navigation Co., Ltd., 
1 (1984) 25 J. T. R. 529, 540. 4 (1941) 10 I.T. R.1. 

2 (1945) 48 Bom. L. R. 13, P. 0. ö (1953) 23 I. T. R. 471. 


3 (1949) 18 I. T. R. 75. 
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and the assessment year is 1946-47. 

The company had a ship by the name of “El Madina” which was purchased at 
the cost of Rs. 24,95,016. It was lost as a result of enemy action on March 1%, 
1944. Government paid compensation of Rs. 20,00,000 on July 17, 1944, and 
Rs. 28,00,000 on December 22, 1944, for the loss of this ship. Depreciation of this 
ship was allowed from time to time and its written-down value in the assessment 
year was Rs. 15,68,484. The Income-tax Officer included the difference between 
these two amounts, viz. Rs. 9,26,582, in the total income of the company for 
the assessment year 1946-47. The assessee contended that it was not liable to 
pay tax on this amount and the Tribunal upheld the decision of the Income-tax 
Officer and has referred the following question of law to us :-— 

“Whether the sum of Rs. 9,26,532 was properly included in the assessee company’s total 
income computed for the assessment year 1946-47?” . 
Now, this inclusion is justified by reason of the provisions of the 4th proviso to 
s. 10(2) (vit), and it is not disputed by the Department that if this proviso has no 
application, then the said amount cannot be included in his income. Therefore 
the main question that arises for our consideration is whether this proviso applies 
to the assessment of the assessee. s 

A preliminary point was raised by Mr. Joshi that this question doe? not arise 
because it was not argued before the Tribunal, and Mr. Joshi says that this question 
does not arise out of the order made by the Tribunal. In our opinion it is open 
to the assessee, looking to the form in which the question has been raised, to contend 
before us that it is not liable to pay tax on the sum of Rs. 9,26,582 having regard 
to any provision of the Income-tax Act. The Tribunal has taken the view that 
the sum of Rs. 9,26,582 must be included in the total income of the assessee. It 
does not follow that because a particular aspect of the question was not urged 
before the Tribunal that it is not open to the assessee to urge that aspect before 
us. If all the facts necessary to decide a question from a particular aspect are 
before the Court, then the assessee is entitled to justify its contention that it is 
not liable to pay tax having regard to the provisions of the Indian Income-tax 
Act. It is not incumbent upon the assessee in order to put forward a particular 
point of law before this Court that it should necessarily have urged that very 
point of law before the Tribunal. If that point of law is implicit in the question 
raised by the Tribunal and if no additional facts are necessary to support that 
point, then it is open to the assessee to urge it notwithstanding the fact that it 
was not considered by the Tribunal. It would be throwing an intolerable burden 
upon the assessee if we were to hold that although the assessee is not liable to tax 
under the provision of the Indian Income-tax Act merely because it did not point 
out to the Tribunal the specific provision of the law or it was ignorant of the 
specific provision of the law therefore it should be debarred from urging that 
aspect of the case before us. The only question that we have to decide is whether 
this sum was properly included in the assessee’s total income, and if the assessee 
satisfies us that this sum was not properly included by reference to any provision 
of the Indian Income-tax Act, then the question raised must be answered in its 
favour. 

Now, turning tothe merits of the case, it appears that this proviso which is relied 
upon by the Department was incorporated in the Indian Income-tax Act by Act 
VIII of 1946 which came into force on May 4, 1946. Therefore, this proviso was 
not in operation on April 1, 1946, when the assessment year of the assessee, viz. 
1946-47, commenced; and Mr. Palkhivala’s contention on behalf of the assessee 
is that the liability of the assessee to pay tax depends upon the provisions of the 
Indian Income-tax Act as they were in force on April 1, 1946, and inasmuch as 
on April 1, 1946, there was no liability upon the assessee to pay tax on this amqunt 
of Rs. 9,26,532, it could not be made liable by reason of a subsequent amendment 
of the Income-tax Act which was brought about on May 4, 1946. 

In order to appreciate this contention one must bear in mind two basic facts 
about the Indian Income-tax Act. The first is that the Indian Income-tax Act 
subjects to tax not the income of the assessee in the year of assessment but in the 
previous year, and the other basic fact is that the liability to tax arises not by 
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reason of the provisions of the Indian Income-tax Act but by reason of the fact 
that a Central Act fixes the rate at which the assessee is liable to pay tax and it is 
by reason of the Central Act that the income of the previous year of the assessee 
becomes liable to tax. If these two basic facts are borne in mind, then the posi- 
tion in law be@omes very clear and very simple. Now, the income of the previous 
year of the assessee is for the year 1945-46 which ended on March 81, 1946, and it 
was the Finance Act of 1946 that imposed a liability upon the assessee to pay tax 
on this income at the rate mentioned in that Act. When we turn to the Finance 
Act of 1946, sub-s. (9) of s. 11 makes this provision : 

“ For the purposes of this section and of the rates of tax imposed thereby, the expression 

“total income” means total income as determined for the purposes of income-tax or super-tax, 
as the case may be, in accordance with the provisions of the Indian Income-tax Act, 1922, and 
the expression “earned income” has the meaning assigned to it in clause (8AA) of section 2 of 
that Act.” 
Therefore, the total income that has to be computed is in accordance with the 
provisions of the Indian Income-tax Act and it is clear that as this provision is 
being made on April 1, 1946, the provisions of the Indian Income-tax Act are the 
provisionsfis they obtained on that date. 

The contention, on the other hand, put forward by Mr. Joshi on behalf of the 
Department is that once an amendment is introduced in the Indian Income-tax 
Act, that amendment comes into force immediately and is applicable to all assess- 
ments which are made after the amendment is effected. In other words, the 
submission of Mr. Joshi is that every assessment made after May 4, 1946, must 
take into consideration the amendments introduced in the Indian Income-tax 
Act, and inasmuch as’the assessee was assessed after May 4, 1946, its assessment 
must be governed by the Indian Income-tax Act as it was amended up to that date. 

A very startling result would follow if Mr. Joshi’s contention were to be accepted. 
Different provisions of the Indian Income-tax Act would apply according to when 
the assessment was made. Although the assessment would be for the mcome of 
the previous year, yet the liability to tax with regard to that income would not be 
a uniform and consistent liability but it would vary with the time when the Income- 
tax Officer chose to assess the income to tax. It would, therefore, depend entirely 
upon the Income-tax Officer by taking up an assessment of an assessee when he 
pleases to determine what law should be made applicable to his assessment. There 

) are many anomalies and perhaps absurdities in the Indian Income-tax Act, but 
unless we are compelled to take this view of the Indian Income-tax law we should 

} be very reluctant to be driven to a conclusion which is not only so startling but 
so opposed to all principles of taxing law. Fortunately, in this case we have not 
to decide the matter as a matter of first impression. There is a clear decision of 
the Privy Council which has dealt with the very matter and has come to a con- 
clusion which, in our opinion, is opposed to the contention put forward by Mr. 
Joshi. The case that went to the Privy Council was a decision given by the 
Madras High Court and that decision is reported in Commr. of Inc. Tax, Madras 
jv. Maharajah of Pithapuram.1 In that case the assessee had executed four trust 

‘ deeds settling certain immoveable properties on each of his four daughters. Under 

’ the provisions of these deeds the assessee reserved to himself a power to revoke the 

Í settlement. The Indian Income-tax Act was amended by an Act of 1939 end 
the provisions of s. 16(1) (c) were incorporated in the Act, and by the provisions 
of this section the assessee was liable to be taxed in respect of the income received 
by his daughters from the properties settled under these trust deeds. The income 
received by the daughters was in the year of account 1988-89. The assessee 
objected to this income being assessed to tax on the ground that the Income-tax 
Officer was giving retrospective effect to s. 16(1)(c). His contention was that 
in the year in which the income was received s. 16 (1) (c) was not in force. This 
contention was rejected by the Madras High Court and the learned Chief Justice 
points out (p. 6): - 

“t... When the Income-tax Officer made the assessment in this case the amending Act had 
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come into force. The Income-tax Act says that an assesseo shall pay the tax in respect of an 
assegament year based on the income received by him in the previous year. The assessee’s 
income which the Income-tax Officer had to assess for the year 1939-40 included the incoye 
received from the properties which were covered by these revocable deeds of transfer. The 
income had actually been received by the daughters but as a result of the amending Act that 
income in trust must be deemed to be the income of their father. Therefore we agree with the 
Commissioner of Income-tax in his opinion that it was the law in force at the time of assessment 
which governs the assessment in this case and not the law as it was during the year in which the 
income was earned.” 


Strong reliance is placed by Mr. Joshi on the expression used by the learned Chief 
Justice that “‘it is the law in force at the time of assessment which governs the 
assessment.” With respect to the learned Chief Justice, this expression has been 
rather loosely used as in that particular case the Act came into force on April 
1, 1989, and, therefore, the attention of the learned Chief Justice was not directed 
to the point which we have to decide in this reference, because in the case before 
us the amendment has taken place after April 1 and therefore the question has 
arisen in the direct form in which it has been raised. But fortunately the Privy 
Council has delivered a judgment which, with the precision for which the Privy 
Council was noted, has not left the matter in any doubt or dispute. {While up- 
holding the judgment of the Madras High Court the Privy Council has enunciated 
the law in very clear and precise language. The judgment of the Privy Council 
is reported in Maharajah of Pithapuram v. Commr. of Inc. Taw, Madras At 
page 223 this is what their Lordships say : 

“In the second place, it should be remembered that the Indian Income-tax Act, 1922, as 
amended from time to time, forms a code, which has no operative effect except so far as it is 
rendered applicable for the recovery of tax imposed for a partioular fiscal year by a Finance Act. 
This may be illustrated by pointing out that there was no charge on the 1938-39 income either 
of the appellant or his daughters, nor assessment of such income, until the passing of the Indian 
Finanoo Aot of 1939, which imposed the tax for 1939-40 on the 1938-39 income and authorised 
the present assessment. By sub-section (1) of Section 6 of the Indian Finance Act, 1939, income- 
tax for the year beginning on the Ist April, 1939, is directed to be charged at the rates specified 
in Part I of Schsdule IT, and rates of super-tax are also providéd for, and by sub-section (3) it is 
provided that ‘for the purpose of this section and of Sohedule I, the expression “total income” 
mgans total income as determined for the purposes of income-tax or super-tax, as the case may 
be, in accordance with the provisions of the Indian Income-tax Act, 1922.’ This oan only rofer 
to the Indian Income-tax Act, 1922, as it stood amended at the date of the Indian Finance Act, , 
1933, and necessarily includes the alterations made by the Amending Aot, which had already | 
come into force on the Ist April 1939.” 

Therefore, what the Privy Council says is that not only the liability to pay tax 
but the authority to make the assessment order arose from the Finance Act. 
The language of the Finance Act which the Privy Council was considering is 
identical with the Finance Act which we are considering and the Privy Council 
construed that language to mean that the computation of the total income in 
accordance with the provisions of the Indian Income-tax Act means the Income- 
tax Act as it stood amended at the date of the coming into force of the Finance 
Act. Now, it will be noticed that the case the Privy Council was considering was 
a converse case to the one which we are considering, There the assessee was seek- . 
ing to escape tax on the ground that the amending Act did not apply when the ` 
income was earned. The Privy Council rejected that contention holding that the 
material date was not the previous year but the first of April of the assessment 
year, and the liability to tax depended upon the provisions of the Indian Income- 
tax Act as it was in force on that date. Here the amendment has come into force 
after April 1, 1946, and the attempt of the Department is to tax the assessee on 
his total income for the previous year, not according to the Act as it stoqd on 
April 1, 1946, but according to the Act as it was subsequently amended. In our 
opinion the decision of the Privy Council is clear and emphatic and it is not open 
to the Department to give retrospective effect to the amending Act which only 
_eame into force on May 4, 1946. Th effect and in substance what the Department 
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is contending for is that although the Act VIII of 1946 came into force on May 
4,1946, weshould deem it to be in force on April 1, 1946. Now, this decision has 
heen considered and applied by the Allahabad High Court in Mishrimal Gulab- 
chand of Beawar, In re.! In that case the assessee, who was a resident and ordinary 
resident in British India, made a profit from its business in British India and 
suffered a loss from its business in Indian State in the previous year relevant to 
the assessment year 1944-45. The question was whether the loss incurred in the 
Indian State should be deducted from the assessee’s income from the business and 
the Allahabad High Court held that the first proviso to s. 24(Z) was not applicable 
to the assessment year 1944-45, because it was not in force on April 1, 1944. That 
proviso came into force on April 12, 1944. Therefore, the facts that the Allahabad 
High Court had to consider were practically identical With those which we have 
to consider here, and the Allahabad High Court applied the decision of the Privy 
Council and came to the conclusion to which reference has just been made. 
- Mr. Joshi has relied on a decision of the Calcutta High Court reported in Income- 
Taz Officer v. Calcutta Discount Co. Lid. There the Calcutta High Court was 
considering an application for a writ under art. 226 to prevent the Income-tax 
Officer assessing income under the amended s. 84 of the Indian Income- 
tax Act. e new s. 84 came into force from March 80, 1948, and the Income-tax 
Officer was seeking to assess escaped income of the assessee for the years 1942-48, 
1943-44 and 1944-45 and the contention of the assessee was that s. 84 did not 
have retrospective effect and the provisions of the new s. 84 did not apply to the 
assessment years prior to April 1, 1948. This contention was rejected by the 
Calcutta High Court. Now, in the first place it should be noted that the Calcutta 
High Court took the view that s. 84 in express terms permitted the Income-tax 
Officer to assess escaped income for eight years previous to the amending section 
came into force and therefore the learned Chief Justice in his judgment at p. 487 
points out that in the view he has taken of s. 84 no question of retrospective 
operation as a question of interpretation arises in that case. But reliance is 
placed on certain observations of the learned Chief Justice and the view taken by 
the learned Chief Justice is that the decision of the Privy Council could not apply 
to the procedural provisions of the Indian Income-tax Act. In other words, the 
view taken by him is that if an amendment is made to the procedural part of the 
Indian Income-tax Act, it would have a retrospective effect and the principle 
enunciated by the Privy Council would not apply to such amendment. We 
express no opinion, with respect, as to whether the learned Chief Justice is right 
in the view that he has taken, but it is clear that the provision that we have to 
consider is not a procedural amendment. The amendment seeks to make a part 
“of the income of the assessee liable to tax, which but for the amendment would 
not have been so liable, and the learned Chief Justice does not feel any doubt that 
the principle of the Privy Council case would certainly apply where a new pro- 
vision was incorporated which increased the taxable quantum of the income of 
jthe assessee ; and there is no doubt that in this case the effect of the amendment 
Jis to increase the taxable quantum of the income of the assessee. Therefore, far 
from this judgment helping Mr. Joshi whilst emphasising the distinction between 
procedural amendment and a substantial amendment to the extent that an 
amendment is a substantive amendment the Calcutta High Court has accepted 
the principle laid down by the Privy Council. 

It is then urged by Mr. Joshi that this interpretation would make it impossible 
for the Parliament to bring into force an amendment of the Income-tax Act 
immediately. Mr. Joshi says that even though the Parliament might have brought 
this Act into force on May 4, 1946, if its intention was that it should come into 
force immediately, by the interpretation that we are placing upon the provisions 
of the Indian Income-tax Act we are making it impossible for the Parliament to 
carry out its intention. Now, there are two fallacies underlying this argument. 
In the first place it is not correct to say that because the Act VIII of 1946 did not 
apply to the income of the previous year, therefore it did not come into force or 
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was not effective in May, 1946. It was clearly effective in the sense that it did 
apply and would apply to the income earned in that year, which income un- 
doubtedly would be assessed to tax in the assessment year 1947-48. The other 
fallacy underlying this argument is that there is nothing to prevent the Parliament 
from making it clear that it wishes to give retrospective effect to en Act which 
amends the Indian Income-tax Act. It is always open to the Parliament when- 
ever it amends the Indian Income-tax Act to provide that that amendment shall 
be operative as from the beginning of the assessment year, and our attention has 
been drawn to various amending Acts passed by the Central Legislature where that 
intention has been made perfectly clear by a language which is both simple and 
clear. 

There was an Ordinance passed in 1949, being Ordinance No. XXI of 1949, 
and that Ordinance introduced various amendments in the Indian Income-tax 
Act. Now, by cl (5) of that Ordinance it was provided that the amendments 
specified in the First Schedule shall be made in the Indian Income-tax Act, 1922, 
and shall be deemed to have been made therein with effect from April 1, 1949, 
and in cl. (6) there is a similar provision with regard to the amendment of Act XXI 
of 1947, Therefore, by this Ordinance the Governor General made it glear that 
he wanted the amendments introduced into the Indian Income-tax Ad: to have 
a retrospective effect and to apply to income earned in the previous year to the 
assessment year 1949-50. We may look at the recent Act passed by the Parli- 
ament which is Act XXV of 1958, and sub-s. (2) of s. 1 provides: 

“Subject to any spscial provision made in this behalf in this Aot, it shall be deemed to have 
come into foroo on the Ist day of April, 1952.” 
Therefore, although the Act was passed in 1958, the Parliament gave a retrospective 
effect to it and made it applicable to assessments made for the assessment year 
1952-53. 

Now, the difficulty of Mr. Joshi is that there is no such provision whatsoever 
in Act VIII of 1946, and there is no reason why.we should assume against the 
assessee that the Parliament intended, although it did not say so, that Act VIII 
of 1946 should have a retrospective effect and should be deemed to have come 
into force on April 1, 1946. The Department has proceeded to assess the assessee 
on the assumption for which there is no warrant. It has attempted to give re- 
trospective effect to an Act when the Central Legislature itself did not do so; 


and, therefore, in our opinion, the assessee is not liable to pay tax qn the income | 


of Rs. 9,26,582 because the fourth proviso to s. 10(2) (vté) under which this income 
is sought to be taxed was not in force in respect of the assessment year 1946-47 
and in respect of the total income of the assessee for the year 1945-46. 

Mr. Palkhivala wanted to argue that apart from this aspect of the matter he 
was entitled to exemption on other grounds as well. But as this point that has 
been raised goes to the root of the matter, we did not think it necessary to hear 
Mr. Palkhivala on: his other contentions. j 

We, therefore, answer the question raised in the negative. No order as to costs. 


Answer accordingly. 4 


Attorneys for applicant: Payne & Co. 
Attorney for respondent: N. K‘ Petigara. 


i 
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Before ths Hon'ble Mr. M. O. Ohagla, Chief Justics, and Mr. Justice Tendolkar. 


THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY, BOMBAY .». 


ASIATIC TEXTILE CO. LTD., BOMBAY.* 


Indian Income- -tqo Act (XI of 1922), Secs. 10, 12B—Assessee company appointed managing agents, 


muccadums, brokers and selling agents of managed company—Assessee company, before 
termination of pertod fixed under managing agency agreement, surrendering tis rights as managing 
agents on receiving certain amount from managed company— Assesses company retaining 
rights in relation to muccadumage, brokerage and selling agency—Whether amount received 
by assesses company a revenue receipt or a capital receipt— Whather such amount could be taxed 
as capital gain. 

Under a managing agency agreement the assessee company was appointed as the managing 
agents of the managed company for a fixed period of years, and, in that capacity, the assessee 
company was given further rights as muccadums, brokers and selling agents of the managed 
company. Before the termination of the period under the agreement, the assesses company 
surrendered its rights as managing agents of the managed company on receiving from the 
latter a certain amount. The assesses company, however, retained to itself the rights of 
selling agents and brokers and muccadums under the agreement. On the questions (1) whether 
the recgpt of this amount by the assesses company in consideration of the termination of its 
managiig agency was a revenue receipt or a capital receipt and (2) whether this amount was 
income assessable under the head “Capital Gains” under s. 12B of the Indian Income-tex 
Act, 1022 :-— 

Held, (1) that inasmuch as the amount was received by the assesses company in considera» 
tion of the termination of its managing agency, it was a solatium for the cessation of one of 
the several activities which the assessee company was entitled to carry on under the agree- 
ment, and it could not be looked upon as income but should be looked upon as representing 
the capital asset which had ceased to exist, and was, therefore, a capital receipt : 

Shaw, Wallace & Oo.1 v. The Commissioner Income-tax, Bengal, applied. 
Barr, Crombie & Oo., Lid. v. Oommrs. of Inl. Revenus,? commented on. 

Kelsall Parsons & Oo. v. Commissioners of Inland Revenus,” commented on and distin- 
guished. 

Godrej & Oo. v. Comr. I. T.,4 and Bush, Beach and Grant, Lid. v. Road,’ distinguished. 

Honley v. Murray (H. M. Inspector of Tawes),* The Glenbotg Union Fireclay Co., Ltd. v. 
The Commissioners of Inland Revenus,’ Withers (Inspector of Taxes) v. Natharsole,* Margertson 
(H. M. Inspector of Taxes) v. Tyresoles, Lid.*, and Commissioner of Income Taz & E. P. 
Taz v. Shamsher Printing Press, Bombay,!° referred to; and 

(2) that the amountreceived as consideration for surrender by the assessee company of its 
rights as managing agents did not fall within the ambit of s. 12B of the Indian Income-tax 
Aot and the amount received could not be taxed as a capital gain. 

Provident Investment Oo., Lid., Bombay v. Commissioner of Incoms-taz, Bombay," followed. 


P. A. Hormang and Co. were the managing agents of the Moon Mills Ltd., for seve- 


ral 


years. On June 28, 1943, a new managing agency agreement was entered into 


between the Moon Mills Ltd., and P.A. Hormarjeeand Co. by which the latter were 
jappointed both managing agents as well as selling agents as from January 1, ‘1942, 


j for 


& period of twenty years. The relevant provisions of the agreement were as 


' follows :— 


“(2) The remuneration of the managing agents as such managing agents shall be as follows 


as from the lat day of January 1942. 


(a) (1) The company shall pay the managing agents a fixed allowance of Rs. 3,000 per 


mensem as an office allowance for supervision of the company’s business in general including 
expenses of the managing agents’ office and their staff. 


* Decided, September 17, 1964. Income-tax 6 (1960) 31 T.C. 361. 
Reference No. 16/X of 1954. 7 (1922) 12 T. C. 427. 
1 (1932) 61. T. C. 178, 8 (1948) 16 I. T. R. (Supp.) 92 
*  s8.0.L. R. 591. A. 208, 9 (1942) 25 T. O. 59. 
8. 0. 34 Bom. L. R. 1033. 10 [1953] Bom. 815, 
2 (1045) 151. T. R. (Supp.) 58. 3.0. 55 Bom. L. R. 834, 
3 (1938) 21 T. O. 608. 8.0. 23 I. T. R. 363. 
4 (1968) 55 Bom. L. R. 998, 11 [1953] Bom. 1281, ‘ 
8.0. 251. T. R. 108. s8. 0. 55 Bom. L. R. 804, 
& (1940) 8 I. T. R. (Supp.) 36. s. 0. 24 I. T. R. 33. 


106 THE BOMBAY LAW REPORTER. (von. Lvrt. 


(2) A commission at the rate of 10 per cent. on the net profits of the company with a minimum 
payment of Rs. 36,000 in the absence of or inadequacy of profits. . 

(8) The company shall employ the managingtagents as mamooddiiead and brokers to ho 
company for the said term of 20 years beginning as aforesaid or until the managiag agents 
voluntarily give up the offices of muccadums and brokers to the company, or eéther of them and 
the company shall pay to the managing agents a minimum remuneration for mucoadumage 
and brokerage at the following rates namely :— 

(a) Muccadumage at the rate of not less than Rs. 4 for every oandy of cotton in full pressed — 
bales or otherwise to be weighed from merchants and other sellers thereof and sent weighed and ` 
heaped up at the godown of the mills of the company. 

(b) Brokerage at the ruling rate of the date, but not less than } per cent. on the value of 
‘cotton purchased by the company and recoverable from cotton merchants or the company. 

(9) The company shall also omploy the managing agents as cloth-selling agents to the 
company for the said term of 20 years beginning as aforesaid or until the managing agents volun- 
tarily give up the office of the cloth-selling agents, for selling cloth or any other material or fabric 
manufactured by the company and the company shall pay the managing agents a commission 
at the rate of 4 per cent. and 2 per cent. on the net sale proceeds of fancy and grey cloth. respectively. 
For the purpose of this clause net sale proceeds shall mean the gross sale proceeds less sahi, broker- 
age and discount which are allowed according to the usual market custom. 

(11) The managing agents may at any time during the continuance of thig agreement, 
subject to the approval of the company in general meeting in so far as required by s. 87B(c) of 
the Act but not otherwise assign to any fit and proper person or persons, firm or company having 
authority by its constitution to be bound by the obligations undertaken by the managing agents, 
all the interests of the managing agents under this agreement, including the right of the managing 
agents to hold the office of managing agents of the company and also the office of mucoadums 
and brokers under ol. (8) and oloth-selling agents under ol. (9) of the company and all the remunera- 
tions, emoluments, privileges and advantages pertaining thereto and upon any such assignment 
aforesaid being made and notified to the company, the transferee or transferees shall become 
and be employed as the managing agents, muccadums, brokers and oloth-selling agents of the 
company and the company shall (subject as aforesaid) be bound to recognise the person or persons» 
firm or company as foresaid as managing agents, muccadums, brokers and cloth-selling agents 
at the remuneration upon the terms and subject to the conditions in all respeots set forth in this 
agreement as if such person or persons, firm or company had entered into this agreement with’ 
the company and the company shall forthwith at the expense of the managing agents enter into 
an agreement with the person or persons, firm or company aforesaid appointing such person or 
persons, firm or company the managing agents, muocadums, brokers and oloth-selling agents 
of the company for the then residue of the said term of twenty years with the like powers, autho- , 
rities, remuneration and emolument and subject to the like t8ims and conditions as herein 
contained... 1 

(16) Subject to the provisions of's. 87B (c) of the Aot in the event of the company being 
wound up at any time for the purposes and with the object of transferring its business to another 
company, person or corporation, the company shall make it one of the terms and stipulations of 
the agreement for the transfer of its property and business to such other company, person or 
corporation as aforesaid that such other company, person or corporation shall appoint the manag- 
ing agents ag then constituted or their assigns to be managing agents of such new company as 
also the muccadums and brokers as povided in ol. (8) and cloth-selling agents as provided in ol. (9) 
of the new company for the then residue of the period of twenty years and on the same terms ' 
and conditions as to remunerations, emoluments and otherwise as are herein contained; itis 
hereby oxpressly agreed and declared that save and except with such condition and stipulation 
as one of the terms of the sale and transfer thereof the company will not sell and transfer its { 
business.” 


On July 21, 1944, the managing agency and the selling agency were transferred 
to the Asiatic Textile Co., Ltd. (assessee) under a deed of transfer which provided 
as follows :— 

“tho Transferors do hereby transfor unto the transferee company their office as Managing 
Agents of the Mill Company and transfer and assign unto the Transferee Company the said afyree- 
ment dated the 28th day of June 1943 and all their rights and benefits as such managing agents, 
muccadums, brokers and cloth selling agents under the said agreement dated the 28th day of 
June 1943 and upon the terms and conditions contained in the said Agreement... ” 


On March 1, 1946, at a meeting of the board of directors of the Meon Mills Ltd., 
it was resolved that the managing agency of the assessee company be terminated? as 
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it was a drain on the annual profits of the company and as the board of directors 

eed to undertake the responsibility of managing the affairs of the company on 
payment of reasonable compensation. On March 4, 1946, at the meeting of the board 
of directors of the assessee company it was resolved that a compensation of Rs. 25 
lacs be demanded from the Moon Mills Ltd., for the termination of the managing 
agency. On March 5, 1946, at a meeting ofthe board of directors of the Moon Mills 
Ltd., it was resolved to pay Rs. 25 lacs as compensation and to terminate the manag- 
ing agency. On March 26, 1946, compensation of Rs. 25 lacs was paid by the Moon 
Mills Ltd., to the asseessee company. The relevant portion of the deed of release 
dated April 3, 1946, was as follows :— 

“|... the directors of the releases company decided to terminate the said agreement so far 
as it related to the managing agenoy as from the 3lat March 1946 and WHEREAS the said releasor 
claimed damages for such termination AND WHEREAS through, the intervention of mutual friends 
it was agreed that a sum of Ra. 25,00,000 (Rupees twenty five lacs) only would be paid by the 
releasee to the releasor in full satisfaction of their claim for damages for earlier determination 
of their employment as such managing agents AND WHEREAS the releasee by a resolution dated 
the 22nd day of May 1946 approved of the said agreement AND WHEREAS the releasee have paid 
to the releagor the said sum of Rs. 25,00,000 (Rupees twenty five lacs) only and have called upon 
them to exboute these presents NOW THIS INDENTURE WITNESSETH that in pursuance of the said 
release und in consideration of the said sum of Rs. 25,00,000 (Rupees twenty five lacs) only so 
paid as aforesaid the releasor doth hereby declare that they have ceased to be the managing 
agents of the releasee as from the Ist April 1946.” 

The Income-tax Officer disallowed the expenditure of Rs. 25 lacs incurred by the 
Moon Mills Ltd. on the ground that this expenditure was not incurred wholly and 
exclusively for the business of the Moon Mills Ltd. On appeal the Appellate Tribunal 
upheld the Income-tax Officer, observing in its order as follows :— 

“Woe, therefore, think that the assessee company and the Asiatic Textile Co., Ltd., made a 
show as if the managing agency was terminated in the usual course of business. In reality the 
Asiatic Textile Co., Ltd., wanted to have its bread buttered on both sides. The Income-tax 
Officer was, therefore, right in saying that the whole transaction was ‘stage managed.’ In fact 
we compliment the Income-tax Officer in having made a thorough enquiry. In our opinion, the 
sum of Rs. 25 lacs paid by the assessee company to the Asiatio Textile Co., Ltd., was not an 
expenditure incurred wholly and exclusively for the purpose of the assessee company’s business.” 

The Income-tax Officer assessing the assessee company for the assessment year 
1947-48 treated the receipt of Rs. 25 lacs by the assessee company asincome and 
brought it to tax. On appeal the Appellate Tribunal held that the receipt by the 
assessee company of Rs. 25 lacs was a capital receipt. 

The following questions of law were referred to the High Court :— 

“(1) Whether the receipt of Rs. 25 lacs by the Asiatic Textile Co., Ltd., in consideration 
of the termination of its managing agency was a revenue receipt or a capital receipt ? 

(2) Ifthe answer to question No. 1 is that it was a capital receipt, whether the sum of 
Rs. 25 lacs or any part thereof was income assessable under the head ‘Capital Gains’ under s. 12B 

, of the Act ?” 


| The reference was heard. 


G. N. Joshi, with P. R. Sunkersett, for the applicant. 
N. A. Palkhivala, with D. H. Dwarkadas, for the respondent. 


Joshi. The main point in this reference is that the assessees got the right under the 
agreement to work as selling agents, mukaddams and managing agents of the Moon 
Mills. The selling agency and the right to work as mukaddams was not terminated. 
Only the right to work as managing agents was given up. The assessees were ap- 
pointed selling agents and mukaddamsonly by reason of the fact that they were tho 
m ing agents and hence it could not be said that the whole of the managing agency 
had terminated. The amount of Rs. 25 lacs paid by the Moon Mills merely represent- 
ed the estimated commission paid in advance to the managing agents. 

[Cuacua C.J. Is it correct that there were three sources of income under the agree- 
ment and one of the sources has been cut off?] ` 

o, the sofirce is one and indivisible. Actually the assessees earned more as 
selling agents than as managing agents. See Commissioner of Income-tax, Bengal 
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v. Shaw, Wallace & Oo. In the present case the agreement under which the 
assessees were appointed has not terminated. 

[LTENDOLKAR J. According to you they have surrendered their fature commission, 
but all the other rights as managing agents remain ?] 

Yes, seo Van den Berghs, Limited. v. Clark (H. M. Inspecto® of Taxes). 
That case lays down that what has to be considered is the nature of the asset sur- 
rendered and whether it radically affects the nature of the business. See Bush, Beach 
and Gent, Lid. v. Road’, and Barr, Crombie & Co., Lid. v. Commrs. of Inl. Revenues. 
The latter case indicates that only when a capital asset is surrendered, the amount 
paid as compensation will be a capital receipt. See Kelsall Parsons and Co. v. Commr. 
of Inland Revenue.” The test is whether theassessees have parted with an enduring 
asset of their business. In the present case the enduring asset is the whole agree- 
ment and this agreement has not been terminated. See Henley v. Murray (H.M. 
Inspector of Taxes’). In the présent case the status of the assessees as managing 
agents continues though the assessees cease to function as such. 

Palkhivala. In this case the status must mean the office of managing agents. 
The decisions cited by Mr. Joshi deal with categories of cases entirely different from 
the present case. The construction sought to be put on the agreement \s entirely 
incorrect. Again in Godrej & Oo. v. Comr. I. T.” it has been held that thd source of 
income of a managing agent is not the managing agency agreement but the services 
rendered. English decisions have laid down that the office is the source. The 
finding of the Tribunal that the termination was stage-managed does not come in my 
way because the record clearly indicated that what the Tribunal meant by this 
finding was that the reasons which actuated the termination were not the ostensible 
ones but extra-commercial ones. Nobody has disputed the actual termination. 
It was on this basis that the amount of Rs. 25 lacs paid to the assessees by the Moon 
Mills was not allowed as a deduction as claimed by the Moon Mills. Under the 
agreement Hormarjee and Co. were appointed as managing agents of the Moon Mills, 
The rights and duties of the managing agents were exhaustively set out. As the 
managing agents they were given the right to appoint selling agents and mukaddams. 
But these were merely additional rights which they could have given up. 

[TENDOLKAR J. The question is, could they have M up the managing agency 
and retained the selling agency and mukaddamage ?] 

Whatever thelegal position, the company has, in fact, terminated one office but not 
the other two. Both the parties agreed to this, None of the authorities has found 
that the managing agency was not terminated. In working as the selling agents and 
mukaddams the assessees were not discharging the functions of managing agents. 
The agreement contemplated three distinct offices so that one of these might be given 
up and the other two offices retained. Actually the assessees could have entered 
into three separate agreementsin respect of the three functions. The agreement clear- 
ly provided that the eelling agency and the office as mukaddams could be given up 
as these were considered to be distinct from the managing agency. The mere fact that 
it was obligatory on the Mills to allow Hormarjee and Co. to fulfil all the three func- 
tions cannot lead to the inference that the three functions are composite. The pra- ' 
vision in the agreement that Hormarjee and Co. could, if they desired, assign their 
rights under the agreement provided they assigned all the three functions to the same 
assignee also did not militate against the submission that the three offices were dis- 
tinct. Actually cl.(17) of the agreement provided that in case of the company being 
wound up compensation would be payable only in respect of the termination of the 
managing agency but not the other two offices. By a resolution passed by the 
directors of the Moon Mills the managing agency of the assessees was terminated. 
One of the sources of income of the assessees has dried up and the compensation paid 
in respect of this source is a capital receipt. The Tribunal has not found that the 
managing agency has not been terminated. On the other hand the fact of such ter- 
mination is implict in the question referred. The Tribunal found that the managing 


1 (1932) 34 Bom. L. R. 1033, r.o. 4 (1946) 15 I.T. a fEvPP- } 56. 
2 i): R F g 390, 5 (1938) 21 T.C. 6 

T.R. (Supp. } 17. 6 (1950) 31 T. 0. 301, ° 
3 (1939). 8 T CS R. (Supp.) 36. 7 (1953) 55 Bom. L. R. 998. 


1954.] COMR., I. T. 0. ASIATIC TEXTILE CO., LTD. 109 


agency was terminated but that no commercial reasons were given for the termination 
and hence in the case of the Moon Mills they held that the amount paid as compensa- 
ti8n for termination of the managing agency was not expense incurred wholly and 
exclusively for purposes of business. It was found that the motive was to give the 
assessees a capital receipt. 

[TENDOLKAR J. Thequestion would be whether the other branches of the business 
mentioned in the agreement and which continued formed such an integral part of the 
business that the income would continue to be from the business as such ?] 

That would not be important in view of the decision in Godrej’s case that the source 
of income is not the agreement but the services rendered. Even if a part of the busi- 
ness comes to an end and compensation is paid for such termination, it would be a 
capital receipt. Cases on this topic fall into three categories. The first category 
consists of cases dealing with compensation for the loss of appointment or employ- 
ment, the second of cases of compensation for the varying of agreements or agencies 
incidental to the assessee’s business and the third of cases where the man continues 
to be in the office and discharges similar functions. In Bush, Beach and Gent, Lid. v. 
Road the agreement in question was one made in the normal course of business of the 
assessee. ies observations in cases where the agreement relates to the course of the 
agsessee’s business or the framework of that business are not helpful for the purposes 
of the present case. Thus the decisionin Van den Berghs, Limtted case is not very 
helpful. Indian cases are more relavant as the words used in the English statute 
are different. In Shaw Wallace’s case the Privy Council laid down the correct test 
viz. whether the compensation related to the sources which remained or to the sources 
which had dried up. The test of capital receipt would be that there should be no 
connection between the sum received and the continuing activity. Even ifthe amount 
related to that part of the source which is dried up, it would be a capital receipt. 


. The only question is whether the amount relates to past services or is an advance 


payment for future services. Henley v. Murray is a case of an appointment com- 
ing to an end. ‘The cases referred to in that case lay down the above principle. In 
Barr Crombie and Co. Lid. v. Commr. of Inland Revenue though the decision was correct 
on the facts of the case, a wrong principle was laid down, as the decision of the Privy 
Council in Shaw Wallace’s case was not cited. In Kelsall’s case the finding was that 
it was a normal incident of the assessee’s business that managing agency agreements 
should be varied or modified. The judgment proceeds on the finding that the agree- 
ments were the temporary and variable element of the assessee’s profit-making 


| activity. In Godrej and Co’s case the same services were continued but at a lower 


remuneration. That is not so in the present case. For the purposes of the Income- 
tax Act the managing agency, the selling agency and service as mukaddams would be 
three different sources of income. See Rhodesia Metals Lid. (Liquidator) v. Commr. 
of Taxes. What wasreleased was the right to sue for breach of the mansging agency ° 
agreement. See Hari Kailash & Co. v. Commr. of Inc.-Tax.2 It was held there that 
the compensation paid was not taxable, and the principle, laid down in that case 
applies to the present case. Also see Jairam Valji v. Commr. of Inc.-tax®, which lays 
down a similar principle. In that case both the agreement and services under it 
continued and yet the amount paid was held to be a capital receipt. 

[TENDOLKAR J. In that case there was a new agreement.] 

In the present case also the position is the same as if there was a novatio. Any 
way the correct principle is that any sum received in consideration for surrender, im- 
mobilisation or assignment of » part of a capital asset or part of a source of income is 
on capital account. In The Glenboig Union Fireclay Co., Lid. v, The Commis- 
sioners of Inland Revenue that principle is laid down with regard to immobilisa- 
tion. In Withers (Inspector of Taxes) v. Nethersole’ the same principle was followed 
in a case of asssignment of part of'a capital asset or source of income. In that case 
the amount paid for the partial assignment of a copyright was held to be a capital 
receipt. Also see Margerston (H.M. Inspector of Taxes) v. Tyresoles, Lid. That was a 
case of partial assignment of patent rights. These cases clearly indicate that ifthe pay- 
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ment relates to a capital asset it would be a capital receipt. Comr.I.T. & E. P.T. 
v. Shamsher Prig. Works! was a case of compensation paid for injury to a part of 
the business of the assessees and it was held that the amount paid as compensatién 
could not be taxed as revenue. Some of the observations in Kelsall’s case*and in 
Barr, Crombieand Co., Ltd. v. Commr. of Inland Revenue are erroneous &s they cannot 
be reconciled with the judgment of the Privy Councilin Shaw Wallace’s case, though 
the judgments in these cases are correct on the facts found. 

Joshi, in reply. In the present case the office of managing agency must be held to 
continue as the selling agency and the service as mukaddams continue. Hence no part 
of the capital source was surrendered. All that was surrendered was the remu- 
neration. The same persons continue to manage the company. All the three ser- 
vices are integrated under the agreement. One of the three services cannot be given 
up retaining the other two. See Henley v. Murray. 

[Cuaaus C. J. The difference is that the assessees in the present case could earn 
their commission only if they worked as managing agents.] . 

The release deed makes it quite clear that what was paid was the advance ramu- 
neration for the services terminated. In Henry (H.M. Inspector of Taxes) v. Arthur 
Foster? it was held that compensation paid for termination of services wag a revenue 
receipt. Tho cases cited by Mr. Palkhivala on partial assignment of odpyright or 
patent rights are not relevant as the law relating to copyright or patents is specialised. 
Commr. of Inc.-tax v. Shamsher Printing Press was a case relating to compulsory 
acquisition. In that case the injury was to the whole of the business. In the alter- 
native the amount of Rs. 25 lacs represents a capital gain and would be taxable 
under s. 12B. 

[Cuacua O. J. How is this transaction a sale, exchange or transfer as would be 
required under the ratio in Provident Investment Oo., Ltd. v. Comr. I. T3.) 

All that was held in that case was that relinquishment did not amount to sale, 
exchange or transfer. 


M.H.K. 


Cmacra C. J. The question that arises on this reference is whether a receipt of 
Rs. 25 lacs was a capital or a revenue receipt. This question has vexed and troubled 
many Judges and many Courts and in Barr, Crombie & Co. Lid. v. Commrs. of Int. 
Revenue’, Lord President Normand at p. 60 points out: 

“Tt has been truly said that every case must be considered on its own facts, and that no legal ` 
criterion for distinguishing between capital payments and income payments is readily applicable. | 
Therefore, though we have had a considerable citation of oases, I do not propose to refer to more 
than a few of them.” 

Notwithstanding this warning counsel go on citing cases and it is the duty of the Court 
-to consider them although the Court has to observe that each case must be decided 
on its own facts. 

Now, the facts here are an illustration of high finance, in this case at its highest, 
and one must confess that the manipulations which high finance requires leaves one 
completely bewildered. The Moon Mills had appointed P. A. Hormarjee and Co. 
as its managing agents for several years, and on Juno 28, 1943, a new managing agency | 
agreement was entered into between the Millsand Hormarjeeand Co. This agreement 
was transferred by a deed of transfer to the assessee company on July 21, 1944. On 
April 3, 1946, the assessee company surrendered its right as managing agents of the ‘ 
company for a sum of Rs. 25 lacs. This sum was paid to the assesses company by 
the Moon Mills, Ltd., and the taxing department treated this receipt as incomeand 
brought it to tax. ` 

A question also arose in the assessment of the Moon Mills, Ltd., as to whether the 
expenditure of Rs. 25 lacs by the Moon Mills, Ltd., for getting rid of its obligations 
under the agreement to pay the managing agents was an expenditure incurred wholly 
and exclusively for the purpose of the business of tho Moon Mills. The Department 
rejected the claim of the ‘Moon Mills that the amount was a permissible deduction. 
That decision of tho Department was upheld by the Tribunal, but with regard to the 
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decision of the Department in the case of the assessee company that the sum of Rs. 25 
lacs was liable to tax it was not accepted by the Tribunal, and therefore at the in- 
stfnce of the Commissioner thisreference has been made, and it raises two questions, 

(1) Whether the receipt of Rs. 25 lacs by the agsessee in consideration of the termination of 
its managing agenoy was a revenue receipt or a capital receipt ? and 

(2) Ifthe answer to question No. 1 is that it was a capital receipt, whether the sum of 
Rs. 25 laos or any part thereof was income assessable under the head “Capital Gains” under 
8. 12B of the Act ? i 

Now, in order to appreciate the contentions put forward both on behalf of the 
Commissioner and the assessee it is necessary to have a certain background and to 
look into the past history which ultimately resulted in the deed of transfer of April 
3, 1946. In the first place it is necessary to look at the managing agency agreement 
itself of June 28, 1943. Looking at this agreement it is clear that it is a composite 
agreement and it is not a simple agreement which one often comes across of a com- 
pany appointing someone asitsmanaging agents. In other words this is not a simple 
managing agency agreement. As we shall presently point out, this is an agreement 
under which Hormarjee and Co. are appointed managing agents and as such certain 
rights are cpnferred upon them, and therefore this agreement deals with the integrated 
rights which are conferred upon the managing agents. 

Now, turning to the detailed provisions of this agreement, the duration of the agree- 
ment is 20 years, and cl.(2) provides for the remuneration of the managing agents on 
the terms laid down in that clause. Then cl.(3)isimportant and that clause provides 
that : 

“the company shall employ the managing agents as mucoadums and brokers of the company 
for the said term of 20 years beginning as aforesaid or until the managing agents voluntarily 
give up the offices of muccadums and brokers of the company, or either of them and the company 
shall pay to the managing agents a minimum remuneration for the muccadumage and brokerage 
at the following rates.” 

Therefore, this clause casts an obligation upon the managed company to employ only 
the managing agents as muccadumsand brokers. It isa right which belongs to the 
managing agents under this agreement not only to act as managing agents of the 
company but also to act as muccadums and brokers. Now, we are unable to accept 
Mr. Palkhivala’s submission that this right is not conferred upon the managing 
agents but upon Hormarjee and Co. personally. Mr. Palkhivala has drawn our atten- 
j tion to the definition of ‘‘managing agents” contained in ol.(Z). This is the usual 
' definition of “managing agents” which includes not only the managing agents ap- 
pointed by the agreement but also their successors or assignees. Therefore, what 
cl.(8) means is that whoever at a particular time happens to be the managthg agents 
of the company shall have the right to act as muccadums and brokers. There is no 
obligation upon the managing agents to continue as muccadums and brokers be- 
cause they could give up of their own will this particular right conferred upon them. 
Then ol.(9) casts a further obligation upon the company and that is that the company 
oe also employ its managing agents as the selling agents of the company and the 
clause provides what will be the remuneration to be paid for this extra service. 
jThen cl. (11) gives the right to the managing agents to assign their managing agency 
agreement. It not only makes it obligatory upon the managing agents to assign the 
rights as managing agents but also at the same time to assign their rights as mucca- 
" dums and brokers as also selling agents, the intention being clearly that if a person 
ceased to be the managing agent, he could not continue to be a muccadum or a broker 
or a selling agent of the company. Clause (16) provides that in the event of the com- 
pany being wound up at any time for the purposes and with the object of trans- 
ferring its business to another company, then it is made incumbent upon the 
company to make it one of the terms of the agreement for the transfer that 
the transferee company shall appoint the managing agents to be the managing agents 
of the new company as also muccadums and brokers and selling agents. Therefore, 
it is clear on a true construction of this agreement that the Moon Mills appoints 
Hormarjee and Co. asthe managing agents and in that capacity Hormarjee and Co. are 
given further riĝhts as muccadums and brokers and selling agents. It is not open 
. to the mills to deprive the managing agents of the right as muccadums and brokerg 
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or selling agents, nor isit permissible to the managing agents to continue as muccadums 
and brokers and selling agents if they ceased to be managing agents. As we have 
already pointed out, the rights of Hormarjee and Co. were transferred to the, assessee 
company on July 21, 1944, and a deed of transfer was executed. e 


Then we come to certain resolutions passed both by the managed company and the 
assesse0 company respectively. On March 1, 1946, at a meeting of the board of 
directors Mr. Narayanlal Bansilal drew the attention of the board to the fact that the 
remuneration and commission drawn by the managing agents every year consti- 
tuted a heavy drain out of the profits and it would be in the interest of the company 
if the managing agency was terminated, and on that a resolution was passed that the 
unexpired portion of the agreement dated June 28, 1943, so far as it relates to the 
appointment of the said company as the managing agents of this company be terminated. 
as from March 31, 1946, on payment of reasonable compensation to them for loss of 
office and that Mr. Narayanlal Bansilal, a director of the company, be authorised to 
negotiate and finalize the question of compensation. On March 4, 1946, there was 
a meeting of the board of directors of the assessee company. Mr. Jalan was in the 
cheir. Now, it should be noted that he was the chairman of bcth the board of 
directors of the assesses company as also of the Moon Mills, Ltd., and at this meeting 
of the board of directors of the assessee mere it was resolved that in view of the 
termination of the managing agency by the Moon Mills, Ltd., as from March 31, 1946, 
a sum of Rs. 25,00,000 as compensation for loss of office be claimed from the Moon 
Mills, Ltd. On the next day a meeting of board of directors of the Moon Mills, 
Ltd., was held and Mr. Jalan was again in the chair, and Mr. Narayanlal Bansilal 
reported to this meeting that he had been carrying on negotiations with the assessee 
company. He informed the board that it was not prepared to accept the termination 
of the contract and claimed Rs. 25,00,000 as full compensation for loss of office as 
managing agents of the company in the event of such termination. The board re- 
solved that the employment of the assesses company as managing agents of the com- 
pany should be terminated from March 31, 1946. They also resolved that the assessee 
company should be paid a sum of Rs. 25,00,000 in full satisfaction of their claim for 
damages for earlier determination of their employment as such managing agents 
of the company. It was further resolved that the board of directors should take 
over the management of the affairs of the company as from April 1, 1946. Pursuant 
to these resolutions a deed of release was executed on April 3, 1946, and it is rather 
significant to note that the reason given for the termination of the managing agency 
was that disputes and differences having arisen between the parties the directors of 
the releasée company decided to terminate the said agreement so far as it related to the 
managing agents as from March 31, 1946. Now, it has been found as a fact by the 
Tribunal that there were no disputes and differences between the two companies and 
this recital in the deed of release is a false recital. The operative part of this deed 
is that 

“In pursuance of the said release and in consideration of the said sum of Rs. 25,00,000 only 
so paid as aforesaid the releasor doth hereby declare that they have ceased to be the managing 
agents of the releasee as from the Ist of April 1946.” 


\ 
\ 


\ 


Therefore, the result of this deed of release was that the assessee company ceased to \ 


perform the functions of managing agents under the agreement dated June 28, 1948, 
but they retained to themselves the rights of selling agents and brokers and mucca- 
dums under that agreement. It is difficult to understand how, looking to the terms 
of that agreement to which we have drawn attention, it was possible for the assessee 
company to continue as brokers and muccadums and selling agents when they ceased 
to be managing agents, and it is also difficult to understand how there was any obli- 
gation upon the Moon Mills, Ltd., to continue the assessee company as brokerg and 
muccadums and selling agents. But in this reference we are not concerned to consi- 
der whether it was possible for the parties to enter into this deed of release pursuant 
to the terms of the agreement. It may be that this deed of release constituted a 
breach of that agreement. It may be that this deed of release constituted a varia- 
tion or modification of that agreement. But the deed of release ha8 not been ghal- 
lenged as a colourable document, and therefore what we have to do in this reference is 


i 
S 
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to consider the effect of this deed cf release and to decide the rights of the parties 
agcording to the terms of this deed. . 

Certajn other facts which have been set out in the statement of the case should also 
be pointed ou$. The Tribunal points out that the resolution which was passed by 
the shareholders of the Moon Mills, Ltd., with regard to the termination ofthe mana- 
ging agency agreement and the payment of compensation of Rs. 25,00,000 could have 
been got passed by the directors of the assesses company as these directors had suf- 
ficient voting strength with regard to a shareholders’ meeting of the Moon Mills, Ltd. 
Tt has also been pointed out how curious was the device resorted to for the purpose of 
paying this compensation of Rs. 25,00,000 to the assessee company. On March 26, 
1946, the Moon Mills, Ltd., took a loan of Rs. 10,00,000 from Ganeshnarayan 
Onkarmal and a loan of Rs. 10,00,000 fram Ganeshnarayan Mannalal in order to pay 
Rs. 25,00,000 to the assessee company. The assessee company having received these 
Rs. 20,00,000 on that very day advanced a sum of Rs. 10,00,000 to the very Ganesh- 
narayan Onkarmal and the sum of Rs. 10,00,000 to the very Ganeshnarayan Mannalal. 
Therefore, except for book entries the position remained identically the samo as it 
was before the payment of Rs. 20,00,000 to the assessee company as it was after- 
wards. o words, Rs. 20,00,000 remained with Ganeshnarayan Onkarmal and 
Ganeshnarayan Mannalal although in the books of the assessee company they became 
the debtors of the assessee company. The further important fact that has been 
pointed out is that even after the termination of the managing agency the persons who 
were in fact managing the Moori Mills continued to do the same work, Now, there 
were three persons (1) Shyamdeo Deorah, (2) Bissessarlal Poddar and (3) Jagannath 
Prashad Gupta, who when the assessee company was managing agents were managing 
the mills under a power-of-attorney, and when the assessee company ceased to be the 
managing agents and the directors took over the management ofthe company a power- 
of-attorney was issued to these very three gentlemen and they continued to manage 
the mills as they had done before. 

On these facts the Income-tax Officer who assessed the assessee company came to 
the conclusion that the termination of the managing agency was a stage managed 
affair, and Mr. Joshi has strongly emphasised this aspect af the case and his conten- 
tion is that this payment of Rs. 25,00,000 was nothing more than a device for evasion 
of tax and we should not permit this device to succeed. Now, however much we 
may deprecate the manipulations entered into and the device resorted to, if legally 
the receipt of Rs. 25,00,000 in the hands of the assessee company constituted a capital 
receipt, we cannot possibly hold that that amount is liable to tax. The Income-tax 
Act fortunately or unfortunately is not concerned with moral considerations. It is 
only concerned with finding out what is the income of a person and subjecting that 
income to tax, and if the assessee much to our regret succeeds in satisfying us that 
this sum of Rs. 25,00,000 is not income, we must hold that the Tribunal wes right in 
coming to the conclusion that it did that this amount is not liable to tax. 

Prima facie it would appear that this sum of Rs. 25 lacs is not an income receipt but 
la capital receipt. The amount has been paid by the Moon Mills, Ltd., to the assessee 
„company in order to bring about a cessation of the assessee company’s business as 

/ managing agents, and it is well settled that an amount paid as solatium for the cessa- 
' tion of a business activity constitutes a capital receipt and not income receipt. 
Mr. Joshi while accepting this principle contends that looking to the facts of the pre- 
sent case there is no cessation of the assessee’s business and therefore that principle 
would not apply. Now, this principle to which reference has just been made was 
laid down by the Privy Council in Income-tax Commissioner v. Shaw, Wallace & Co 
and it is rather necessary to consider that case in some detail because that case really 
constitutes the foundation of most of the arguments that have been advanced before 
us with regard to the taxabilty of this amount, and this case has also been looked upon 
as a locus classicus by Courts which had to consider similar questions from time to 
time after the decision of the Privy Council. In this case Shaw Wallace & Co., 
agsessees, carried on business in Calcutta as merchants and agents of various com- 
panies and had branch offices in different parts of India, and prior to 1928 they acted 
e 
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as distributing agents in India of the Burma Oil Company and the Anglo-Persian Oil 
Company. In 1927 these two companies combined and decided to make otpor 
arrangements for the distribution of their products. Therefore the asseasees’ agency 
of both the companies was terminated and the assessees received æ sum pf Rs. 12,00,000 
in respect of the agency of the Burma Oil Company and Rs. 3,25,000 in respect of the 
agency of the Anglo-Persian Oil Company. The Income-tax Department included 
these two receipts as income in computing the assessable income for therelevant year, 
and the question that arose before the Privy Council wes whether these two amounts 
constituted ‘income’ within the meaning of the Income-tax Act, and at p. 212 their 
Lordships give the definition of “income” which has been often quoted and which has 
been accepted as a correct interpretation of the difficult expression ‘‘income” used 
in the Income-tax Act. It would perhaps bear repetition because we have to apply 
this definition to the facta of this case (p. 212): 

“The object of the Indian Act is to tax ‘income,’ a term which it does not define. It is 
expanded, no doubt, into ‘income, profits and gains’ but the expansion is more a matter of words 
than of substance. Income, their Lordships think, in this Act connotes a periodical monetary 
return ‘coming in’ with some sort of regularity, or expected regularity, from definite sources, 
The source is not necessarily one which is expected to be continuously productiva, but it must 
be one whose objeot is the production of a definite return, excluding anything in tio nature of & 
mere windfall. Thus income has beén likened pictorially to the fruit of a tree, or the crop of a 
fleld. It is essentially the produce of something, which is often loosely spoken of as ‘capital.’ 
But oapital, although possibly the source in the case of income from securities, is in most cases 
hardly more than an element in the process of produotion.” 

Applying this test their Lordships observe (214) : 

“Following the line of reasoning above indicated, the sums which the appellant seeks to charge 
oan, in their Lordships’ opinion, only be taxable if they are the produce, or the result, of carrying 
on the agencies of the oil companies in the year in which they were received by the respondents. 
But when once it is admitted that they were sums received, not for carrying on this business» 
but as some sort of solatium for its compulsory cessation, the answer seems fairly plain.” 


Then they further observe (p. 214) : 

“If the business had been sold—even if that somewhat indeterminate asset known as the 
“goodwill” had been assigned to the employing companies, as the High Court seems to have 
thought it had—it is conceded that the price paid would not have been taxable. But why ? 
Plainly because it could not be regarded as profit or gain from carrying on the business, and 
thoir Lordships think that the same reasoning must apply when the sum received isin the nature . 
of a solatium for cessation.” 

Now, it is clear that the Privy Council here draws a clear line of demarcation be- 
tween a sum received by reason of the carrying on of a business and a sum received 
for putting an end to the business and being paid as a solatium for its cessation. 
At p. 214 the Privy Council is repelling an argument that was obviously advanced 
before them that the two receipts should be treated as income because the source of 
that income still continued, and the source that was suggested was the other businesses 
that the assessee were carrying on ; and it is in the light of what we have just stated, 
that the passage at p. 214 should be viewed (p. 214) : l 

“It is contended for the appellant that the ‘business’ of the respondents did in fact go on 
throughout the year, and thisisnodoubttrueinasense. They had other independent commercial 
interests which they continued to pursue, and the profits of which have been taxed in the ordinary | 
course without objection on their part. But it is clear that the sum in question in this appeal had 
no connection with the continuance of the respondents’ other business. The profits earned by 
them in 1928 were the fruit of a different tree, the crop of a different field.” 

Therefore, what the Privy Council decided was that the source which produced in- 
come was the two agencies which the assessees had. Those sources were dried up 
or ceased to exist and therefore the amount received could not be.attributahle to 
income from those sources, because the amounts were received not as the produce 
from those sources but for a diametrically opposed purpose of putting an end to them 


or preventing them from functioning. 
Now, applying the priziciple of this case to the facts before us, it is contended by 


Mr. Joshi that in our case the source is not the managing agency but the sourge is 
the congeries of rights conferred upon the managing agents by the agreement, and 


1954.) COMR., I. T. D. ASIATIC TEXTILE 00., LTD.—Chagla C. J. 115 


even though the right as managing agents may have come to an end, the other rights 
coptinued, and therefore whatever may have been the position before the Privy 
Council in the case before us, it cannot be stated that the source has been dried up 
and therefore the sum of Rs. 25,00,000 cannot represent the source. On the other hand, 
Mr. Palkhivala urges upon us to look upon the rights of the assessee company under 
the agreement as constituting tbree separate sources, one, income from the managing 
agency which is one source, a separate source, the second source is the income derived 
by the assessee company as muccadums and brokers, and the third source is the in- 
come derived by the assessee company as selling agents, and Mr. Palkhivala says 
that as far as the managing agency source is concerned, it has clearly come toanend 
and the sum of Rs. 25,00,000 has been paid in order that the functions connected 
with that source should no longer be discharged by the assessee company. 

We are unable to accept the contention of Mr. Palkhivala. We agree with Mr. 
Joshi that the source ofincomeisthe congeries of rights conferred upon the assessee 
company under the deed and those rights must be looked upon as integrated rights. 
It is by reason of the fact that the assessee company enjoysthe status or office of the 
managing agents that-these other rights are conferred upon it, and we cannot look 
upon these pints ag separate and distinct as constituting separate and distinct sources. 
But even atcepting Mr. Joshi’s contention, a serious difficulty still remains in the way 
of the Commissioner. Assuming that the sum of Rs. 25,00,000 is not referable to a 
separate source, it would still be incumbent upon the Commissioner to satisfy us that 
this sum of Rs. 25,00,000 is income which is liable to tax. Now, it seems to us clear 
that the managing agency was productive of profit or income and as such it must be 
looked upon as a capital asset, one among others, which the assessee possessed for the 
purpose of carrying on his business under this agreement. It is either one of the 
rights or a part of the source or one of the capital assets in the business of the assessee. 
Whichever way one looks at it, the sum of Rs. 25,00,000 must be referable to a capital 
asset possessed by the managing agents; and the real question that we have to 
consider is whether, if that be the true position, could it be said in law that the sum 
of Rs. 25,00,000 constitutes a revenue receipt merely because it is referable to a part 
of the source or one of the many rights enjoyed by the assessee or one of the capital 
assets enjoyed by the assessee. 

Now, Mr. Joshi says that the sum of Rs. 25,00,000 should be looked upon as refer- 
able to the status of the managing agents which was conferred upon the assessee under 
the agreement, and Mr. Joshi says that when one looks at the real nature of the transac- 
tions in this cage the assessee continues to enjoy the status of the managing agents 
although it has given up its right to perform the functions as the managing agents. 
In our opinion that contention is obviously untenable. What is productive of income, 
what is the source of income, is not the status or position of managing agents but is the 
services rendered by the assessee company as managing agents ; and there can be no 
doubt in this case that the assessee has surrendered its right to perform services 98 
managing agents and its right to derive profit by rendering the services. Therefore, 
this sum of Rs. 25,00,000 can only be referable to the services rendered by the assessee 
as managing agents. Can it then be said that although the services have been ter- 

r minated, although the assessee has been prevented from earning the profit and al- 
though there is a complete cessation of that particular activity of the assessee, still 
we must look upon the sum of Rs. 25,00,000 as income referable to the managing 
agency ? 

. The matter may be looked at from a different point of view. If in its business the 
agsessee carries on 3 or 4 activities and each activity results in profits and there is a 
cessation of one of these activities and as a solatium for the cessation of that activity 
the assessee receives a compensation, can it be said that because the buriness is carried 
on with the other activities, therefore the solatium paid to the assessee is not capital 
but income ? Mr. Joshi says that the source of the assessee’s income is the agreement, 
and so long as the agreement subsists and is operative, whatever amount the assessee 
receives which is referable to the agreement must be looked upon as income arising 
under the agregment. Now, that contention again is also untenable. It is clear that 
what produced income and profits for the assessee wasnot the agreement but the ser- 
vices rendered by the assessee as manag’ng agents. Even though the agreement 
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might have been subsisting, if the assessee had ceased to render service, he could 
not have made any profit or derived any income. Therefore the true and the real 
source of income as far as the assessee is concerned in respect of this particular Acti- . 
vity is the fact that he renders services as managing agents and in respect of those 
services he is paid remuneration as laid down in the agreement. 

Mr. Joshi relies on the passage in the Privy Council judgment to which reference has 
already been made at page 214 for the purpose of urging that the Privy Council has 
clearly laid down that if the business of the asseasee continues, then the mere fact 
that part of the business has come to an end and in respect of that part a compensa- 
tion is paid to the assessee, then that compensation cannot be looked upon as capital. 
Now, in the first place it must be borne in mind that the Privy Council was not con- 
cerned with the question with which we are concerned. The Privy Council was not 
considering the question whether if part of the capital asset or part of the source had 
ceased to exist the income referable to that asset or that source was or was not income 
within the meaning of the Income-tax Act. The case before the Privy Council was 
the complete cessation of a partioular activity and the complete drying up of a whole 
source. At page 214 the Privy Council was considering other independent business 
carried on by the assessee and the principle that the Privy Council laid down was that 
unless the sum in question had some connection with the continuance of the assessee’s 
other business, the fact that the assessee carried on other business could not have 
any bearing on the question as to whether thesum received by the assessee was capital 
or income. Now, if we were to apply the same test here, we would have to be satis- 
fied that Rs. 25,00,000 which the assessee has received has some connection with the 
continuance ofthe assessee’s other businesses which are muccadumage, brokerage and 
selling agency. Now, it is impossible to understand what possible connection the 
assessee’s receiving of Rs. 25,00,000 has got to do with the assessee continuing to 
function ag muccadum and broker and selling agent under the agreement. It would 
have been open to the assessee the very next day after the agreement was executed 
to have given up his right under the agreement as muccadums, brokers and selling 
agents. The position might have been different if the deed of surrender had provided 
that in consideration of the Rs. 25,00,000 received by the assessee he undertook an 
obligation to continue as selling agents and muccadums and brokers of the company ; 
then there would have been a clear connection between the receipt of Rs. 25,00,000 
by the assessee and the continuance of the asseasee as brokers, muccadums and selling 
agents under the agreement. But that is not the case here. i 

On principle also it is difficult to understand why a distinction should be made bet- | 
ween the destruction of the whole of the capital asset or a partof the capital asset. 
In either case it is clear that the amount received as solatium for that destruction 
cannot be profits arising out of the business of the assesses. The assessee is sought ' 
to be taxed under s. 10 and the Department has to satisfy us that the sum of Rs. 
25,00,000 was profit made by the assessee in the course of its business or profit earned 
out of its business. Surely when these Rs. 25,00,000 have been paid to the assessee for 
cessation of its particular business, it could not be urged that this very sum of Re. 
25,00,000 were profits earned by the assessee in the course of its business. This i 
exactly what the Privy Council has emphasised at p. 213 that once it is admi 
that the sums were received not for carrying on the business but as some sort of sala- 
tium for compulsory cessation, the answer seems fairly plain. l 

Now, a large number of authorities were cited at the Bar and it is our duty briefly 
to refer to them, but as we shall presently point out, excepting in the case of two 
authorities where there are certain observations which may seem to run counter to the 
view we have just expressed, all the other decisionsare reconcilable with our view as 
to the true position in law. : 

Mr. Palkhivala has rightly divided the cases cited by Mr. Joshi into certain cate- 
gories and perhaps it would be convenient to follow that classification. Thé first 
are three cases dealing with the termination of appointment either as managing 
agents or director or any other office. Thefirstisthe Privy Council case which we have 
already referred to. The second is a case reported in Henley v. Murray (H. M. 
Inspector of Taxes) That is a case of a director. What the Courf of Appeal held 

i (1950) 31 T. ©. 351. 
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in that case was that a certain sum paid to a director representing compensations for 
loss of office was not assessable, and it is in this connection that the observations on 
kesa Mr. Joshi relies at p. 362 should be considered, and the Master of Rolls says 
eT 

“A man who has a contract in respect of which he is entitled to periodico remuneration 
may say, ‘Well, I will take now a lump sum instead of the periodic remuneration in the future, 
and though I will continue to serve under my contract, I shall not be expected to do quite as 
much work’ or he may even say, ‘I shall not be expected to do any work at all.’ If that were 
the form of the arrangement in this case, I think it would be true to say that the lamp sum which 
was paid was profits which become payable under his contract, and that it was paid to him by 
virtue of his office or employment of profit within the meaning of the Schedule.” 
Now, the case that the Master of Rolls was contemplating was where a contract of 
service was not terminated, the relationship of master and servant continued, and the 
master told the servant not to render service or to render less service than he was 
rendering before. But the Master of Rolls distinguishes this case from the case he 
was considering, because that case was of a director whose office had been terminated. 


Now, we cannot say in the case before us that the assessee company had the right 
to perform fervice a8 managing agents or receive any profit. Mr. Joshi says that the 
effect of the deed of surrender was that the status of the assessee continued as mansa- 
ging agents and the managed company, the Moon Milis, Ltd., told the assessee not to 
render any service to them as managing agents. In our opinion that is not the real 
effect of the deed of surrender. The deed of surrender effectively puts an end to the 
relationship between the Moon Mills, Ltd., and the assessee company as the managed 
company and the managing agents. The principle laid down by the Master of Rolls 
would only have applied if the relationship had continued although the assessee 
company was under no obligation to render service by reason of the agreement 
arrived at. 

The third case is the Barr, Crombie’s case, Barr, Crombie & Co., Lid. v. Commrs. of 
Inl. Revenue!. In this case the appellant, assessee company, acted as ship 
managers of a shipping company and the agreement provided that if the shipping 
company went into liquidation, certain compensation would be payable to the assessee 
company. The Special Commissioner held that the sum received by the assessee 
company on the shipping company going into liquidation was remuneration under a 
service agreement and was a trading receipt on revenue account. The Court of Ses- 


‘aion held that this sum was payable as compensation if the carrying out of the agree- 
` ment became impossible by reason of the liquidation of the shipping company and 


| 


that therefore the payment made to the appellant company was of the nature of a 
capital payment and not of the nature of a payment chargeable to income-tax or 
excess profits tax as annual profits. At page 60 Lord President Normand refers to 
Kelsall’s case which he himself had decided and which is reported in Kelsall Parsons 
& Co. v. Commissioners of Inland Revenue? and to which we shall presently make a 
reference, and he reads Kelsall’s case as laying down that the payment was in return 
for the loss of a single agency out of about a dozen agencies carried on by the company, 
bnd the fact that the payment in that case did not represant the whole capital assets 


Jof the company was easily shown by the fact that in the year after the surrender of 


the single agency profits were no less than they had been the year before the surren- 
der. With respect, we do not understand on principle why it should make any 
difference to the question that bas got to be considered whether the payment represents 
the whole capital asset or part of the capital asset nor do we understand what dif- 
ference there can be in principle whether the loss is of a single agency which the asses- 
see has or the loss is of one agency out of several agencies which the assessee may 
have. It is clear that the decision of the Privy Council in Shaw Wallace’s case which 
was yot cited before that Court lays down a principle which is opposed to what the 
\éarned Lord President says is the correct principle, because it will be remembered 
that in Shaw Wallace’s case the assessee company had several agencies and yet the Privy 
Council came to the conclusion that the compensation paid for the loss of two agencies 
was a capital receipt and not an income or revenue receipt. Therefore, although’ 


1 °(1945) 15 I. T. R. (Supp.) 68. 4. (1938) 21 T. O. 608, 
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on the facts of the case, with respect, the decision is correct, we find ourselves unable 
to agree with the observations made by the Jearned Lord President to which reference 
has just been made. . 
The second category of cases relates to variation or modification of agency 
agreements which are incidental to the business carried on by thé assessee, and 
in this class falls Kelsall’s case. In this case the assessee carried on business 
as agents on commission basis for the sale of the products of various manufecturers 
and entered into agency agreements for that purpose. One of these agreements which 
was for a period of three years was terminated at the end of the second year in consi- 
deretion of payment to the assesses of a certain sum as compensation and the ques- 
tion arose whether this receipt was capital or revenue receipt. The General Com- 
missioners held that it was revenue receipt and that decision was confirmed by the 
Court of Session. Now, the learned Lord President Normand, with respect, came to 
the right conclusion in view of two important facts which were found in this case. 
One was that the contract which was terminated was incidental to the normal course 
of the assessee’s business and it was further found that it was a normal incident of a 
business such as that of the assessees that the contracts might be modified, altered or 
discharged from time to time. The second fact found was that in parting with the 
benefit of the contract, the assessees were not parting with something whiéh could be 
described as an enduring asset of business. It was pointed out that the contract 
would have been terminated inany event within one year; but at p.619 the learned 
Lord President refers to one fact which also seems to have weighed with him in com- 
ing to his decision and that fact is, as set out by the learned Lord President, that the 
assessee’s business was entirely different from the business carried on by someone who, 
under contract, acts exclusively as agent for a single principal. That this fact 
considerably weighed with the learned Lord President. is clear from what we have 
pointed out in Barr Crombie’s case where the learned Lord President comments on 
this decision and deduces the ratio of this decision. In our opinicn the fact as to 
whether an agent acts exclusively for a single principal is entirely irrelevant on the 
question as to whether the compensation received by him in respect of the termina- 
nation of that agency is income or capital gain. Now, this case is not of much assis- 
tance to Mr. Joshi because it cannot be said with regard to the case before us that the 
managing agency contract was incidental to the business carried on by the ,ssessee 
nor can it be said that the variation or modification of the managing agency con- 


tract was incidental to the business of the assessee, nor can it be disputed that the ; 


managing agency was a valuable asset and at the date when it was surrendered the 
managing agency had still 13 years to run. 

The third category of cases is where an agent or an employee continues in service 
or employment, but he takes a reduced remuneration and takes compensation for 
accepting a reduced salary or remuneration. This is the case that we had to deal 
with in Godrej & Co. v. Comr. I. T3. In that care the assessee was entitled for a 
period of 30 years to receive remuneration as managing agents at the rate of 20 per 
cent. on the annual net profits of the managed company. Subsequently an agree-: 
ment was arrived at between the assessee, the managing agents and the managed com- } 
pany by which the assessee agreed to receive a lump sum of Rs. 7,50,000 from the \ 
managed company in consideration of the assessee agreeing to accept a flat rate of 
10 per cent. on the annual net profits of the company for the remaining term of the 
managing agency. The question we had to consider was whether the sum of Rs. 7,50,000 
received by the assessee was capital or income, and we held it was income be- 
cause we pointed out that there was an obligation upon the assessee to continue to 
render service to the managed company’s managing agents and that the sum of 
Rs. 7,50,000 represented an advance payment of the remuneration which the assessee 
was entitled to earn under the agreement. As we have already pointed out, in the 
case before us there is no continuation of the managing agency by the assessee fom- 
pany and therefore it cannot be said that Rs. 7,50,000 represents an advance payment 
for the remuneration which the assessee company would have earned by continving 
to render service to the managed company as managing agents. The crucial fact 

e t 
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in the case before us is that there was complete cessation of this particular activity 
on the part of the assesses company. 

*Then the next category of cases is where the agreement is entered into as an ordinary 
normal part ay e assessee’s business and compensation is received for the breach of 
that agreement. That type of case is to be found in Bush, Beach and Gent, Ltd. v. 
Road', In this case the assessee company entered into a contract to buy certain 
chemical salts. The vendor company terminated this contract and agreed to pay 
the asseasee company, the buyer, a certain sum as compensation, and the question 
that arose was whether this amount was taxable as income. Mr. Justice Lawrence 
held that it was rightly taxed as income. Mr. Joshi relies on a passage at page 40 
in the judgment of Mr. Justice Lawrence that “the sum paid in my opinion re- 
presented profits which the appellants would or might have made under the contract, 
and not the purchase price of the contract itself.” Obviously if an assessee is doing 
business in a commodity and in respect of that business various contracts have been 
entered into and some contracts are not carried out and compensation is paid to the 
assessee company, those amounts would represent income because the entering into 
of those contracts is incidental to the business and are entered into in the ordinary 
course of business. 

Now, thb agreement that we have to consider is not an agreement which the assessee 
company has entered into in the ordinary course of business. Itis the very fcundation 
of the business. It does business which results in profits because it has been given 
the right under the agreement, and therefore it could not be said that when the 
assessee surrendered its rights as managing agents, it did so in the ordinary course of 
business or incidental to the business. 

As against these cases, Mr. Palkhivala has drawn our attention to certain decisions 
which clearly lay down that a sum received in consideration of immobilisation, assign- 
ment or surrender of a part of a capital asset or a part of a source is capital and not 
income. The first is a case reported in The Glenboig Union Fireclay Co., Lid. v. 
The Commissioners of Inland Revenue?. There the assessee company carried on 
business as manufacturers of fireclay goods, and it was the lessee of certain fireclay 
fields over part of which ran the lines of a railway company. Now, the railway 
company prevented the assessee company from working these particular fields over 
which their lines ran and ultimately a certain sum was paid to the assesses company 
after arbitration as compensation for this act on the part of the railway company, 
and the question arose whether the compensation constituted income or capital, 
and the House of Lords held that it was capital and not income. Lord Buckmaster 
points out (p. 463) : 

“... The argument in support ofits inclusion can only be well founded if the sum be regarded 
as profits, or a sum in the nature of profits, earned in the course of their trade or business. Iam 
quite unable to see that the sum represents anything ofthe kind. Itis said, and itis not disputed, 
that the amount in fact was assessed by considering that the fireclay to which it related could 
only be worked for some two and a half years before it would be exhausted, and it is consequently 

ged that the amount therefore represents nothing but the actual profits for two and a half 

į years received in one lump sum. I regard that argument as fallacious. In truth the sum of 
ı money is the sum paid to prevent the Fireclay Company obtaining the full benefit of the capital 
‘ value of that part of the mines which they are prevented from working b; the Railway Company. 
í It appears to me to make no difference whether it be regarded as a sale i f the aseet out and out, 
or whether it be treated-merely as a means of preventing the acquisition of profit that would 
otherwise be gained. In either-case the capital asset of the Company to that extent has been 
sterilised and destroyed, and it is in respect of that action that the sum...was paid.” 
Now, it would be noted that in this case this fireclay represented only a part of the 
asgets of the assessee company. The assessee company was carrying on the business 
with regard to the other fireclay and it was in respect of only a part of the capitel 
asseé that compensation was paid and yet the House of Lords held that to the extent 
that a part of the capital asset was sterilised the compensation was capital and not 
income. At page 464 Lord Buckmaster says what has been often quoted that there is 
no relation between the measure that is used for the purpose of calculating a parti- 
cular result and the quality of the figure that is arrived at by means of the applica- 
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tion of that test because it wasargued that the compensation inthis case was worked 
out by means of calculating the profits of the assessee company. Therefore what one 
has to look at is the quantity of the amount which is sought to be brought to tar. 
The mere fact that that amount has been arrived at by computing the profits which 
are lost to the assessee or which the assessee would have earned if its cafital asset had 
not been sterilised or destroyed has no hearing whatever upon the quality of the 
amount actually paid. 

Then there are two cases, one dealing with copyright reported in Withers (Ins- 
pector of Taxes) v. Nethersole! and the other reported in Margerison (H. M. Inspector 
of Taxes) v. Tyresoles, Lid.*. Now in both these cases only a part cf the capital asset 
was assigned and the payment was made in respect of that part of the capital asset, 
and in both the cases the English Courts held that what was received in respect of 
the part of the capital asset was capital and not income. In Withers (Inspector of 
Taxes) v. Nethersole there was a partial assignment of a copyright and in Margert- 
son (H. M. Inspector of T'axes) v. Tyresoles, Lid. the assessee company had parted 
with its freedom of action, its rights arising under its ownership of the patented pro- 
cess, for a certain limited period, for a certain limited area, and for a certain limited 
type of customer, and at p. 68 Mr. Justice Wrottesley says this: 

“I find some difficulty in saying that there is not here material upon which the Cordlmiesioners 
could find that the Company had sold part of its capital resources. It is not, in principle, unlike 
the case of a concern owning and trading by means of multiple shops, which sold one of them lock, 
stock and barrel, including the goodwill. Itis certainly not unlike the case of a grocer who for a 
money payment from a rival gives up trading in a given area, for a given period, or for good.” 
So that this decision clearly lays down that if an assessee sells part of its capital 
resources and not necessarily the whole of it, the amount received by the sale of a 
part is capital receipt and not income receipt. Now, this is exactly what the assessee 
has done in this case. It is not exactly a case of sale, but it is a case of surrender of a 
part of its capital resources, the resources consisting of the managing agency, mucca- 
dumage, brokerage business and the selling agency business. The mere fact that the 
assessee company still retains the other two capital resources cannot possibly lead 
to the inference that the amount received by the assessee company for the surrender 
of this part of capital resources is income receipt. 

The third case is a case decided by usand reported in Commissioner of Income Tax 
& E. P. Tax, Bombay City v. Shamsher Printing Press, Bombay’. That was a case 
of compensation forinjury to a capital asset, and the injury was that the assessee 
was deprived of its place of business and had to shift to some other premises to carry 
on the business and under the Defence of India Rules Government paid compensation 
to the assessee for injury to its business, and the question was whether this compensa- 
tion was income or capital, and we held that it was capital because it was referable 
to a capital asset and it was paid for injury to a capital asset. At page 817 we point 
out that: 

“The department has attempted to tax this amount of compensation as income falling under 
s. 10 of the Income-Tax Act, and we have to be satisfied that the tax is payable in respect of the 
profits, or gains of any business carried on by the asseasee. Can it possibly be said that when 
damages are awarded to the assessee for his business or his earnings being injuriously affected 
hy reason of the Government taking possession of his property, the compensation that he receives 
is in respect of the profits or gains of his business ? This compensation is certainly not received 
in the course of the business of the assessee.”” f 
These observations would also apply to the facts of this case because a sum of 
Rs. 25,00,000 has not been received by the assessee in the course of its business nor 

does it represent the profits or gains of any business carried on by the assessee. 

J Therefore, in our opinion, inasmuch as the sum of Rs. 25,00,000 was received by the 
assessee company in consideration of the termination of its managing agency, it was a 
solatium. for the cessation of one of the several activities which the assessee comp&ny 
was entitled to carry on under the agreement, and if it was a solatium, thenit cannot be 
looked upon as income but must be looked upon as representing the capital asset 
1 (1948) 16 I. T. R. (Supp.) 92. o. 55 Bom. L. R. 


B. , 
2 (1942) 25 T. C. 69. 8. 0. (1963) 23 I. T. R bes. è 
3 [1953] Bom. 816, 


1984.] COMR., t. T. ò. ASIATIC TEXTILE do., itp.—Chagla C. J. tel 


which had ceased to exist. Therefore, that question must be answered in favour of 
of the assesses. 

@With regard to the next question, we have held in Provident Investment Co, Ltd., 
Bombay ~. Commissioner of Income-Taz, Bombay that s. 12-B only applies to a case 
of sale, exchanlye or transfer. In that case we were dealing with the case of extin- 
guishment of a right, and we held that the amount received as consideration for the 
extinguishment of the right did not fall within the ambit of s. 12-B (i) and the amount 
received could not be taxed as a capital gain. Now, the position here is identical 
and Mr. Joshi does not dispute it though he disputes the correctness of our decision. 
The case which we are dealing with is certainly not a case of sale, exchange or 
transfer. It is a case of a surrender by an assessee and the position must be the same 
as the position in Provident Investment Co. Lid. v. Commissioner of Income Tox. 
Mr. Joshi wanted us to decide that the view taken by the Tribunal that no capital 
gain was made in the year of account is not sound. The argument of Mr. Joshi is 
that the managing agents ceased to act as managing agents and the directors took 
over the management from April 1, 1946, and therefore the profit or gain arose on 
April 1, 1946. Mr. Joshi says that the date of the payment of compensation which is 
March 26, 1946, is irrelevant for the purpose of considering when the amount received 
is liable toltax under s. 12-B. In our opinicn, it is unnecessary to consider or decide 
that aspect of the matter. If our view is that the case does not fall under s8. 12-B at 
all, it is not necessary to consider what would have been the proper date for consi- 
dering when the profits arose if the amount had been a capital gain. It is further 
unnecessary to decide that question because the question that has been submitted 
to us is a general question whether the income is assessable under the head “‘cepital 
gain” under s. 12-B of the Act, and our view clearly is that the income is not so 
assessable. 

We would, therefore, answer question No. 1 “It is capital receipt” and question 
No. 2 in the negative. The Commissioner to pay costs. 

Answer accordingly. 

Attorney for applicant: N. K. Petigara. 

Attorneys for respondent: Kanga & Co, 


Before the Hon’ble Mr. M. O. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


SHANTIKUMAR NAROTTAM MORARJI v. THE COMMISSIONER OF 
‘ INCOME TAX, BOMBAY CITY, BOMBAY.* 

Indian Income-tax Act (XI of 1922), Sec. 10(1)(2)—Partnership Act (IX of 1932), Ses. 4—Partner 
in registered firm-— Whether income earned by him as such falls under s. 10(1)}—Whether partner 
antétled to claim deduction against his share of profits in firm included tn hie total income. 

The income earned by a partner in a registered firm falls under s. 10(1) of the Indian 
Income-tax Act, 1922. 

Tt is not correct as a general legal proposition that a partner in a registered firm is not 
entitled to claim any deduction against the share of the profits included in his total income, 
the share having been arrived at on the assessment of the firm with regard to its profits. 
It would be open to the partner to claim a deduction, provided he satisfies the taxing 
authority that such deduction represents a necessary expenditure, the expenditure being 
incurred in order to enable him to earn the profits which were being subjected to tax. 

Income Tan Commissioner v. Chitnavis', applied. 

Ons Shantikumar (assesses) was a partner in the firm of Mesars. Narottam Morarji 

& Co., which was a registered firm and was the managing agents of the Scindia Steem 

Navigation Company, Lid. The assessee’s share of the profits in the firm for the 

assessment year 1942-43, corresponding with the year of account Samvat year 1997, 

amotinted to Rs. 2,28,706. During the relevant assessment year the assessee had also 

received income from property, directors’ fees, dividends, etc. In the year of account 


a eee So. 


1 [1953] Bom. 1281, tax Reference No. 21/X of 1964. 
s. 0. 55 Bom. L. R. 804, 2 (1932) L. R. 59 I. A. 290, 
8. 0. 24 L.T.R. 38. s. €. 34 Bom. L. R. 1071. 


* "Decided, September 23, 1954. Income- 
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Samvat year 1997 the assessee paid interest amounting to Re. 31,382 on loans 


amounting to Rs. 6,19,478. The assessee claimed this amount of interest as a per- ` 


missible deduction against the profits shown by him in respect of his share in the fifm 
of Messrs. Narottam Morarji & Co. The Income-tax Officer allowed interest at 6 
per cent. on Rs. 2,77,000, which came to Rs. 16, 620. The balance of the claim with 
regard to interest which came to Rs. 14,762 was disallowed by the Income-tax Officer. 
This interest of Rs. 14,762 was paid on two sets of loans aggregating to Rs. 1,564,097 
and Rs. 1,88,361. Loans amounting to Rs. 1,654,097 were taken by the assesses from 
his grandmother and sister and he had pledged his interest in the managing agency 
with them. The second set of loans amounting to Rs. 1,88,361, was taken by the 
assessee for the purpose of paying off the creditors of his father Narottam Morarji 
who threatened to attach the share of Narottam Morarji in their Scindia managing 
agency commission. The claim in regard to the amount of Rs. 14,762 was disallowed 
on appeal to the Appellate Assistant Commissioner. The Appellate Tribunal also 
dismissed the claim, observing in its order, as follows :— 

“Firstly, we understand that no part of the borrowings were utilised in the agency firm busi- 
ness and therefore the interest paid was not inourred for the purposes of the business. Secondly, 
the managing agency business was based upon contract of service which the mi ing agents 
were required to render to the managed company and therefore it is not an estate of a property 
or a business which was inherited by the assessee by virtue of his being the son of the late Narot- 
tam Morarji. In the preamble of the agreement with the managed company the following para- 
graph appears : 

‘The said Narottam Morarji, Ratansi Dharamsi Morarji, Tricumdas Dharamsi Morarji and 
Madhowji Dharamsi Morarji and other the person or persons for the time being constituting the 
said firm of Narottam Morarji & Co. and their assigns (hereinafter unless otherwise designated 
called ‘the said firm’) shall be the agents of the said company from the date of the registration 
of the said company for a period of thirty years and thereafter until they shall resign or be removed 
from the office by a Special Resolution, of the said company’. 

Since there was a change in the constitution of this managing agency firm, the newly consti- 
tuted managing agency firm must have become the managing agents by virtue of implied consent 
of the managed company. It is thus clear that the managing agency firm as constituted in the 
relevant assessment year was different from what it was previously. Thus thero is no force in the 
argument that the assessee inherited the business of his father and so the income of the assesseo 
from the said firm must be determined by deducting the interest charged upon the said business. 


In our opinion, therefore, the interest was not an expense laid out wholly and exclusively for the | 


business of the assessee.”’ 


The following questions of law were referred to the High Court": 

(4) Whether any deduction is permissible from the share of profits which a partner of a 
registered firm gets, in view of the provisions contained in s. 23(5)(a) of the Indian Income-tax 
Act ? 

(4s) Ifthe answer to question No. (4) is in the affirmative, whether the interest paid to the 
assessee’s grand-mother and the assessee’s sister is admissible as a deduction in view of the fact 
that the managing agency rights of the assessee in the Scindia Managing Agency were pledged 
with them ? \ 

(444) Ifthe answer to question No. (f) is in the affirmative, whether the interest disallowed 
is admissible for the reason that the creditors threatened to attach the managing agency ?” 


The reference was heard. 


N. A. Palkhivalc, with R. J. Kolah, and D. H. Dwarkadas, for the applicant. 
Q. N. Joshi, with P. R. Sunkersett, for the respondent. 


Palkhivala. In this case the asseasee has claimed as deduction from his share ag 
partner of Messrs Narottam Morarji, a registered firm, the amounts paid by him ag 
interest on the amounts borrowed by him from his grand-mother and sister. The 
first submission of the assesses is that these borrowings were necessary for the obtain- 
ing of the managing agency. The second submission is that, in any event, the mana- 
ging agency was inherited by the assessee from his father who had incurred consi- 
derable debts. These borrowings were necessary to pay off the creditors of the father 
who threatened to take action in order to retain the managing ageacy. The Pre- 
sident of the Income-tax Appellate Tribunal decided against the assessee on a pSint 
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of law viz. that no expenditure is admissible against an assessee’s ehare in the in- 
come of a registered firm. The special provision with regard to registered firms and 
the partners in such firms is found in s. 23(5) of the Indian Income-tax Act. The 
only effect of that section is that once the profit of the firm is computed, it becomes 
final and the partners cannot attempt to revise it. Once the total income of the firm 
is computed, it must be accepted as final, and so also the share of the partners of the 
firm. But there is nothing in s. 23(5) to indicate that the'partners cannot claim any 
deduction. Supposing under the terms of the partnership deed each of the partners 
had to contribute a certain amount and one of the partners had to borrow that am- 
ount in order to contribute, then the interest paid on the borrowing must be allowed 
as deduction from the share earned by the partner as it is expenditure laid out wholly 
and exclusively to earn the share of profits in the firm. See Comm. of Inc.-Taz v. 
Sarupchand Prithviraj. That was a case of a registered firm and instead of the firm 
incurring a debt one of the partners had incurred it. In the present case the father 
of the assessee had left considerable debts. The assessee had to borrow these amounts 
to pay off these debts of the father, and if he had not done so, the creditors would have 
proceeded against the capital assets of the firm. Thus these borrowings were neces- 
sary in onder to preserve the capital assets of the firm. 

- Joshi. "The assesses can claim this deduction only under s. 10(2)(av). Now under 
8. 23 it is mandatory that the quantum ascertained shall be takén as the basis of 
the assessment. It is implict that the sum so ascertained cannot be touched. 

[Cmacra C. J. Do you suggest that the partner can not challenge the profits 
ascertained or claim any deduction 4] 

Yes, when a sum is crystallised under s. 23(5) the respective share must be included 
in the computation of the total income of the partners and only a loss can be set off. 
Section 10(2) (av) would not apply at all. 

[TENDOLKAR J. Do you suggest that if a firm is registered the only advantage will 
be that the firm will not be taxed as a single unit but that no further deduction can 
be claimed ?] 

Yes, the scheme of s. 23 is that & share of the firm’s income is artificially included 
in the income of the partner and hence the partner cannot claim any deduction. What 
is to be included in the total income of the partner is fixed. Deductions can be claim- 
ed only under,s. 10 and the section has no application to the case as the business is 

‘ carried by the assessee and not by the firm. 

)  Palkhivala. The argument that the only advantage of the registration of the firm 
is as regards rate of the tax is obviously incorrect. A partner of a registered firm certainly 
can claim a deduction, for example, the amounts paid by him as insurance premia, 
or donated to charities as provided in s. 15 B. See the definition of the term ‘‘asses- 
see” in s.2(2). A partner ofa registered firm would thus be an assessee. Section 15 
gives substantial reliefs to partners of registered firms and s. 15A provides for earned 
income ‘relief to such partners. See the definition of “earned income” in s, 2 

AA). If Mr. Joshi’s argument is correct, then a registered firm could never get 
(any earned income relief. See s. 23(5)(a) and s. 10. The firm is not a legal entity 
and hence when business is said to be carried on by thefirm, it must mean that it is 

{ carried on by the partners of the firm. If the firm alone can be said to carry on the 

f business, then earned income relief cotld never be granted to the partners of a re- 

' gistered firm. Moreover the share of a partner of a registered firm is alwaye assessed 
under s. 10. The words of s. 4 of the Partnership Act clearly indicate that when 
business is said to be carried on by the firm, it means that business is carried on by the 

“partners Under s. 2(6B) of the Indian Income-tax Act the terms ‘firm’ and ‘part- 
néxship’ have the same meaning in that Act as the Indian Partnership Act. 

Joshi. The partner of a registered firm will be charged under s. 3. The income is 
‘that of the business carried on by the firm. Deductions can be claimed only under 
s. 18(2). fay f 

[TENDOLKAR J. But even under s. 12(2) similar deductions are permitted.] 

` That section is even stricter. 

(Cacia C. J. What about the decision of the Privy Council in Commissioner 

of Income-tax, €.P.v. Sir. S. M. Chitnavis* which lays down that what are chargeable to 


1 (1940) Unrep. 2 (1932) 34 Bom. L. R. 1071, r.o. 
) 
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income-tax are the truo profits and gains ?] 

That principle does not apply here as there is no business carried on by the assessee. 

[TENDOLKAR J. What is the source of his income ?] ° 

His share in the partnership but that is not his business. There is only one business 
and that is of the firm. Being a partner is not trading and these principles apply only 
to trading transactions. There is no provision under which deduction can be granted 
in the present case as s. 10 does not apply. 

[Cuacia C. J. Is there any prohibition against granting such deduction ?] 

No. The reason why the assessee is taxed under s. 10 is that the source is the 
business carried on by the firm. Even the words of s. 4 of the Partnership Act in- 
dicate that the business is of the firm though it is carried on on behalf of all the partners. 
What has been taxed is the statutory income and not the real income. See Ishwar- 
das Subhakaran v. Comm. of Inc.-tav.1 On the facts of that case the assessee has not 
established that the borrowings were to enable the assessee to retain his share in the 
partnership. The Remand Report clearly indicates that there is nothing to connect 
the borrowings with the retention of the managing agency. 

- Palkhivala. Sce Bacha F. Gazdar v. Comm. of Inc.-Taz* and Thomson (H. M. 
Inspector of Taxes) v. The Trust and Loan Company of Oanada.? A partner’s share 
is assessable under 8.10. See the first proviso to s. 23(5)(2). Under s. 24 the only 
loss that can be carried forward is loss under s. 10. Itisimplicit that he is assessed 
under s. 10. See s. 24(2) and the proviso to s. 28. Actually the case falls under 
s.1C(2)(zv). The real question is whether in computing the profits of a partner he 
can claim deduction under s. 10(2)(zv). Take a case where a partner has given some 
assets to the firm for use free of charge and that partner gets a greater share. On 
general principles no depreciation can be allowed. It would therefore be proper to 
allow the partner to claim under s. 10(2) those deductions which are referable to these 
assets. Only when the borrowings are necessary to enable the assessee to retain his 
share of profits in the firm would the interest in the borrowing be allowed as a deduc- 
tion. An assessee could not be assessed under s. 10 unless he falls in s. 10(2) and in 
that case s. 10(2) would also apply. On facts the position in the present case is 
different from a case where the assesses might have borrowed money himself for other 

urposes. Here the father left the assessee an estate encumbered by considerable 

inbilities. In such a case if the assesee borrowed money to keep intact the business 

which was one of the assets inherited from the father, the interest on the borrowings 
should be allowed as a deduction. Moreover when the father was alive the family 
was treated as a joint and undivided Hindu family. Hence it was the pious obliga- 
tion of the assessee to -borrow in order to pay off the debts of the father. 


M.H.K. 


CHaGLA C. J. The assessee is a partner in the firm of Messrs. Narottam Morarji 
& Co. The firm is a registerd firm and his share of the profits in this firm for the 
assessment year 1942-43, which corresponds with the year of account Samvat Year , 
1997, amounted to Rs. 2,28,706, This share was shown by the assesses in his return } 
of total income. The assessee claimed that he had paid a certain amount as interest ' 
on moneys borrowed and he claimed that amount of interest as a permissible deduc- 
tion against the profits shown by him in respect of his share in the firm of Messrs. 
Narottam Morarji & Co., and the question that arises is, first, whether it is open to a 
partner in a registered firm to claim any deduction whatsoever against the amount of 
profit determined by the Income-tax Authorities as the profits of the firm, and the 
other question that arises is whether, if it is so permissible to the assessee to claim 
those deductions, whether the deductions claimed in this case are permissible de- 
ductions, 

Now, in the year of account Samvat Year 1997 the assessee paid interest amoynt- 
ing to Rs. 31,382, The loanson which this interest was paid amounted to Rs. 6,19,478. 
The Income-tax Officer allowed interest at 6 per cent. on Rs. 2,77,000. This interest 
came to Rs. 16,620. The bal: nce of the claim with regard to interest which came to 


1 I. T. Rof. No. 38 of 1952 of Calcutta 2 (1952) 54 Bom. L. R. 69b. ‘ 
High Court (Unrep.), 8 (1932) 16 F. C. 394, 
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Rs. 14,762 was disallowed by the Income-tax Officer. Tt is in respeot of this amount 
jhat this reference has been made. 

Now, this interest was paid on loans which may be divided into two categories. 
One was loans aggregating to Rs. 1,54,007 and the other loans aggregating to 
Rs. 1,88,361. With regard to the first category, these were loans taken by the assessee 
from his relations and the important fact with regard to these loans was that he had 
pledged his interest in the managing agency commission with his relations to secure 
these loans. With regard to the other category, those loans were taken by the assessee 
for the purpose of paying off some of the creditors of his father Narottam Morarji. 
Now, the reason for paying off the creditors of Narottam Morarji was that before the 
death of Narottam Morarji in 1929 the firm of Messrs. Narottam Morarji & Co. con- 
sisted of the assessee and his father Narottam. It appears that when Narottam died 
in 1929 he left a large number of debts and as the creditors of Narottam Morarji 
threatened to attach the share of Narottam Morarji in their Scindia managing agency 
commission, acoarding to the assessee b< paid. off these ¿creditors by raising loans and 
these loans amounted to Rs. 1,88,381. 

Before we deal with the merits of the matter, we must consider the very important 
question of law that has been raised in this reference. The question is, what exactly 
are the rights of a partner in a registered firm with regard to deductions which he 
claims in respect of the share of profit earned by him ? Now, there is a vital and im- 
portant distinction between a registered and an unregistered firm under the Indian 
Income-tax Act. When a firm is unregistered, the unregistered firm is the assessee 
and the firm itself is liable to pay tax. The profits of the unregistered firm are as- 
certained as an assessee, the various deductions claimed byit are considered under 
3.10(2), and the amount of profit is determined and the tax payable on that amount is 
also determined, and it is the unregistered firm as such which is liable to pay the tax. 
With regard to the registered firm, the position is entirely different. It is true that 
up to a point the procedure followed by the Income-tax Department with regard to the 
registered and unregistered firm is identical. In order to assess the profits, assess- 
ment is carried on in the same way with regard to an unregistered firm and also a 
registered firm. But when the profits of the registered firm are ascertained, the 
assessee for the purpose of paying the tax is not the registered firm but each partner 
of the registered firm. The share of the profits coming to a partner on the basis 
of the assessment made against the firm is to be included by the partner in his total 
income, and then the assessment of the partner proceeds because he is the assessee and 
he is liable to pay tax. Now, his total income may consist of various sources. Here 
also the assesses had various sources of income. He had property, he had dividends, 
he had director’s fees, and so on. But to the extent that his source of income is the 
share of profits in the partnership firm, that income is to be shown by him in his total 
income as already ascertained and computed by the Income-tax Authorities. The 
importance of doing this lies in this fact that whereas the total profits of an unre- 
gistered firm are to be paid by the unregistered firm and the rate that would apply 
would be the rate applicable to the total profits, in the case of a registered firm the 
profits are divided between the various partners and the rate which would apply 
would depend-upon the total income of each partner as consisting of his share in the 
profits and any other income that he might have. If his income is only the share of 
the profits, then as against the unregistered firm he would pay tax at the rate applica- 
ble to only the share of the profits and not the total profits. This special provision 
with regard to the registered firm and the partner of the registered firm is to be found 
in s. 23(5) and the provision is to the fallowing effect : 

“Notwithstanding anything contained in the foregoing sub-sections, when the assesses is a 
firm and the total income of the firm has been assessed under sub-seotion(1), sub-seotion(3) or 
. 8ubsection(¢), as the case may be,— 

(a) In the case of a registered firm, the sum payable by the firm itself shall not be determin- 
ed but the total income of each partner of the firm, including therein his share of its income, pro- 
fits and gains of the previous year, shall be assessed and the sum payable by him on the basis 
of such assessment shall be determined: ” 

Wow, Mr. Joshi’s contention is that the only right that a partner in a registered 
firm gets is that he pays tax on his share of the profits and the firm is not made to 
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pay tax on the total profits earned by the firm. Mr. Joshi says that the scheme of the 
Act is that the partner is substituted for the firm as assessee only for the purpose ef 
paying the tax, and apart from thet the partner has no other righte. Now, that 
would not be quite correct because, as pointed out by Mr. Palkhivala, dertain exemp- 
tions are given under the Act which could only be taken advantage of by a partner 
in a registered firm and which are not open to a partner of an unregistered firm. 
Attention is drawn to s. 15 where tax is not payable inrespect of any sum paid bv an 
assesses to effect an insurance on the persons mentioned in that section, and Mr. 
Palkhivala says that a partner in a registered firm would be able to claim this exemp- 
tion even though the only income he had weshis sharein the partnership. The posi- 
tion would be different with regard to a partner in an unregistered firm if his income 
was also confined to the share in the unregistered firm, because if he paid any in- 
surance, no question of exemption would arise because he would have no income to 
show as a taxable income. The income would be taxed in the hands of the unregis- 
tered firm. It is also pointed out that an assessee would be entitled to exemption 
in respect of earned income, and whereas in the case of a registered firm each partner 
may become entitled to exemption to the extent of Rs. 4,000, in the case of an un- 
registered firm the exemption would be confined to the firm as a whole and which 
could not exceed Rs. 4,000. Itis pointed out that in the definition of ‘earned in- 
come” in 8. 2(64.A), whereas earned income may include the income of an unregister- 
ed firm, it does not include the income ofa registered firm because the earned income is 
claimed by the assesses, the partner of a registered firm in his own right. But it may 
be pointed out that the Income-tax Act makes a clear distinction between exemptions 
and deductions. Whereas the question of exemption can only arise after the income 
of the assesses is ascertained, deductions are to be made before the income is as- 
certained and the deductions do not form part of the income at all. Therefore, even 
though we may agree with Mr. Palkhivala that the assessee who is the partner of a 

registered. firm is entitled to gertain exemptions in his own right, it does not neces- 
sarily follow that therefore he is also entitled to the deductions permissible under 
the Income-tex Act. The question of deductions must be approached from a dif- 
ferent point of view. 

The deduction in this case is claimed under s. 10(2), and the first question that we 
have to consider is whether s. 10 has any application to the case of an assessee who 
is a partner ofaregistered firm. Mr. Joshi’s contention is thats. 10 has no application 
at all because s. 10 deals with the profits of a business carried on by the assessee, and 
according to Mr. Joshi the business in this case is not carried on by the assessee but 
is carried on by the assessee along with a partner or partners. Mr. Joshi says that a 
firm under the Indian Income-tax Act is an assessable entity and therefore a distino- 
tion must be made between a business carried on by a firm and a business carried on 
by an individual. Although a firm is’an assessable entity under the Indian Income- 
tax Act, a firm is not a legal entity. In the eye of the law a firm is a compendious 
expression used to indicate that several persons constituting that firm are carryi 
on a business. But that compendious expression cannot give to the firm a legal | 
entity or a legal existence. In law it is only the partners who exist and who carry 
on the business. It is equally true that looking to the definition of “partnership” \ 
in s. 4 of the Partnership Act, when you have a partnership business, the business is 
carried on by each cf the partners, and the definition of a partnership in the Partner- | 
ship Act has been incorporated in the Indian Income-tax Actins.2(6B). Therefore, 
the contention that s. 10(7) cannot apply to a partner in a registered firm is untenable, 
because he does carry on the business although thai business happens to be a part- 
nership business, and therefore if any profits and gains are derived by the assessee 
from the business carried on by him, those profits and gains must be brought to tax 
only under this he: d, viz. the head falling under s. 10(2) which is the head of busipess. 

It is pointed out by Mr. Palkhivala that when you turn to the provisions of super 
tax, super tax is not payable by a registered firm under s. 55 and therefore with re- 
gard to profits from a business super tax would be payable by the assessee himself 
in the case of a registered firm, and this super tax would only be payable provided 
the income falls under one of the provisions of the Income-tax Act, and it is chear 
that the assessee would be liable to pay super tax because income which he haa 
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derived is an income from business which is not only liable to pay income-tax but 
by reason of s. 55 also liable to pay super tax. It is algo pointed cut that in the de- 
finition of “earned income”, earned income can only be claimed in respect of income 
which is chargeable under the head “‘salaries” or which is chargeable under the head 
“profits and gains of business, profession cr vocation”~where the business, profession 
or vocation is carried on by the assessee or, in the case of a firm, where the assessee is 
a partner actively engaged in the conduct of the business, profession or vocation. 
Therefore, in order to claim exemption in respect of earned income the assessee has 
got to satisfy the taxing authorities that his income is chargeable under the head of 
“business” and he himself is actively engaged in the conduct of the business. 

It is further pointed out that the first proviso to s. 23(5) permits the setting off 
of any loss sustained by a partner and also the carrying forward in accordance with 
the provisions of s. 24, and when we turn to the provisions of g. 24(2) it is clear that 
a carry forward would only be permissible provided the loss has been sustained in a 
business and it can be set off against the profits and gains of the same business in a 
year other than the year of assessment. In the case of the year cf assessment it 
could be set off undoubtedly against any other head. Therefore, this section cle rly 
shows that the Legislature looked upon the income earned by the assessee by reason 
of his partnership as an income derived from business. Indeed it is difficult to under- 
stand how that income could be anything else than income derived from business. 
It is by reason of his partnership, it is by reason of the fact that he carried on his 
business along with his partners, that profits are earned and he gets a share of those 
profits, and we cannot possibly accept Mr. Joshi’s contention that the income of the 
partner may conceivably fell under s. 12. Section 12, as has often been pointed out, 
is a residuary section and we oan only resort to that section provided we are satisfied 
that the income of the partner does not fall under any other head enumerated ins. 6. 

But even assuming that the income earned by the partner falls under s. 10(1), 
the question still remains as to whether any deduction is permissible to him which is 
set out in sub-s.(2). Now, two views are possible on the construction of sub-s.(2). 
One is that it refers to the computation of profits and gains of the business which is 
carried on and in which the assessec is a partner, and the allowance which can be made 
is only in respect of that business and the computation contemplated by sub-r.(2) 
is also the computation of the profits of that business. It may be suggested that sub- 
8.(2) can have no reference to the share of the profits earned by the assessee. Mr. 
Joshi says that the amount which is arrived at on the assesement of the firm after 
taking into consideration all the sllowances claimed is a sacrosanct figure which 
cannot be under any circumstance varied in the sssessment of the assessee. The 
other point of view is that it is perfectly true that it is not open to the assessee to 
challenge the figure of profits arrived at on the assessment of the firm, nor is it open 
to him to claim any deductions which could have boen claimed by the firm. But 
there may be deductions which the partner alone cən claim as referable to his own 

‘share of profits, and to the extent that such deductions could be claimed by the part- 


‘ner there is no reason why those deductions cannot be allowed under sub-s.(2) of s. 10. 


Another difficulty which may be noticed in accepting the latter view is that the various 
clauses of sub-s.(2) refer to ‘deductions in respect of such business” and it may be 
said that the business contemplated in these clauses is the business of the firm and 
not the business in the sense of the profits derived by the assessee from his share in 
the business. : ; 

In our opinion, it is unnecessary in this reference to decide the larger and perhaps 
the more important question as to whether a partner in a registered firm who is 
being assessed under s. 10; 7) in respect of a share of profits is entitled to claim any 
deduction under sub-s. (2) of s. 10. When we turn to s. 24(5) the provision made in 
that, sub-section by the Legislature is that the share of the income, profits and gains 
of the registered firm must be included in the total income of the partner who is being 
assessed to tax. It is well settled that the profits and gains contemplated by the 
Legislature under s. 10 are the true profits and gains and ordinarily the true profits 
and gains mugt be ascertained from the point of view of commercial accounting. 
Ine well known case the Privy Counci! in Income Tax Commissioner v. Chitnavis! 

a. 1 (1932) L. R. 59 I. A. 290, s. o. 34 Bom. L. R. 1071. 
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considered whether a bad debt was an admissible deduction at a time when there was 
no provision in s. 10(2) with regard to bad debts, and the Privy Council stated that 
(p. 298) : 

“Although the Act nowhere in terms authorizes the deduction of bad delfts of a , business, 
such a deduction is necessarily allowable. What are chargeable to income-tax in respect of a 
business are the profits and gains of a year; and in assessing the amount of the profits and gains 
of a year account must necessarily be taken of all losses incurred, otherwise you would not arrive 
at the true profits and gains.” 


These observations would equally apply to the share of a partner in a registered firm 
which is being assessed to tax. It is not the share as ascertained on the assessment 
of the firm that ir liable to tax, but the share as representing the true profit of the 
partner. It is true that if there is a specific prohibition in the Act, the Court will 
not permit an allowance in face of that prohibition. {t is equaly true that if there is 
an allowance permissible under the Act and the allowance deais with the whole eub- 
ject-matter, the Court will not permit that subject-matter to be expanded. But 
where there is no prohibition and whore no allowance deals with a particular subject- 
matter, it is open to the Court to permit an allowance in order to arrive at the true 
profits or gains of an assessee, and therefore if an assessee claims a deduction against 
the share which is included in his total income contending that without that deduction 
the share will not represent his true profits and gains, in our opinion the assessee will 
be entitled te such a deduction. The deduction which would ordinarily be allowed 
to him would be a deduction which was necessary in order that the assessee was 
enabled to earn the income which represented the shere in the profits. If it was in- 
cumbent upon the assessses to spend an amount in order that he should be in a pori- 
tion to remain a, partner and to earn the profit, it may be argued that that was a 
rmissible deduction because without allowing that deduction the share of the pro- 
ts would not represent the true income of the assessee. Therefore, as far as this 
reference is concerned, the view we take is that it is nat correct as a general legal 
proposition that a partner in a registered firm is not entitled to claim any deduction 
against the share of the profits included in his total income, the share having been 
errived at on the assessment of the firm with regard to its profits. It would be open 
to the assessee to claim a deduction, provided he satisfies the taxing authority that 
such deduction represents a necessary expenditure, the expenditure being incurred 
in order to enable him to earn the profits which were being subjected to tax. 


We must next proceed to apply this principle to the facts of this case. Jt-would be l 


for the assesses to satisfy us that both the sums of Re. 1,54,097 and Ra. 1,88,381 were 
borrowed in order to enable the assesee to earn the profits i in the firm of Narottam 
Morarji & Co. There is a finding given by the Accountant Member in the following 
words : ‘We understand that no part of the borrowings were utilised in the agency 
firm business and therefore the interest paid was not incurred for the purposes of the 
business.” Mr. Palkhivala has rightly quarrelled with the nature of this finding 
With respect to the learned Accountant Member, it is difficult to understand how 
judicial tribunal can record a finding in the language in which this so-called findi 
has been recorded. The duty of a fact finding tribunal is to find facts, and not to 
understand that certain facts may exist or may have been established. Therefore, 
as far as the assessee is concerned, we must discard that finding. But there are auf- 
ficient findings on record which clearly go to show that the assesses has not succeeded. 
in discharging the burden which was upon him to prove that these two amounts were 
borrowed in order to enable him to earn the profits in the managing agency firm. 
Now, what is urged by Mr. Pelkhivala is that with regard to the sum of Rs. 1,54,097 
he had to pay interest on this amount, because if he had not done so, the pledgees 
would have put to sale the managing agency, and therefore according to Mr. Palkhi- 
vala he paid this interest in order to preserve and maintain an asset belonging tp the 
business. In our opinion that is not the correct approach tc the subject. It ir im- 
possible to contend that whatever the purpose for which the moneys were borrowed, 
merely because the assessee pledges z capital asset: of a business the interest paid on 
those moneys would be a revenue expenditure deductible from thg profits of the 
businéss. It is only if moneys were borrowed either for the purpose of the busimess 
or in order to enable the business to earn profits that interest paid on the moneys ould 


oa 


a. 


x 
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be a permissible deduction. The assessee has failed to establish that the moneys 
wego borrowed for any such purpose. It seems that these moneys were borrowed 
by the father of the assessee and the borrowings were continved subsequently by the 
assesseo himself and it may be that the assessee is unfortunate in not having the 
necessary materials to prove for what purpose his father originally borrowed these 
moneys. With regard to the sum of Rs. 1,88,381, the only finding recorded is that 
this amount, as already pointed out, was borrowed in order to pay off some of the 
creditors of Narottam Morarji. Mr. Palkhivala contends that here again is a case 
where what the assessee was doing was to preserve and maintain a capital asset. If 
he had not paid off his father’s creditors, the creditors would have attached his father’s 
share and brought the managing agency to a standstill. But the same considerations 
apply to these loans as apply to the loans we have already discussed. We must 
know for what purpose these moneys were borrowed by Narottam Morarji, and in the 
absence of any evidence led by the assessee, the mere fact that the creditors of Narot- 
tam Morarji were paid off would not constitute that payment a payment for the pur- 
pose of the business. 

It is then urged by Mr. Palkhivala that Narottam Morarji left large debts and he 
had to discharge the debts in order to safeguard Narottam Morarji’s share in the 
managing agency firm. Now, in putting forward this argument Mr. Palkhivala 
overlooks the important fact that on the death of Narottam Morarji the original 
partnership was dissolved in Jaw and Narottam Morarji’s share no longer remained 
in the new partnership which then started doing the business of the managing agency. 
It may be that the creditors of Narottam Morarji might have got a decree for taking 
accounts of the partnership before its dissolution by the death of Narottam Morarji 
and for being paid out of the assets in the partnership coming to the share of Narottam 
Morarji. But we do not know whether at the death of Narottam Morarji there were 
any assets at all which would have gone to the share of Narottam Morarji, and even 

suming that there were any assets, it is difficult to understand how it would sffect 
the new partnership which had come into existence on the death of Narottam Mora- 
rji. There is nothing on the record to show that that now partnership could not have 
subsisted and could not have done the work of managing agents without the aid 
of the assets, if any, left by Narottam Morarji. These are all speculations which 
have no basis or substance on the facts actually found by the fact finding authorities. 
All that is clear and patent on the record is that there is absolutely no evidence to 

i justify us in taking the view that the loans on which the interest was paid by the 
assesseo were loans to enable the assessee to earn the profits in the managing agency 


J agreement. In the absence of any such evidence or materials, we must hold that the 
' interest paid by the asseasee on these loans was not a justifiable deduction. 


We must, therefore, answer the first question in the affirmative to the extent 
indicated in the judgment, and questions Nos. 2 and 3 in the negative. 
5 No order as to costs of this reference. No order as to coste of the notice of motion. 
À j Answer zecordingly. 
Attorneys for applicant: Kanga & Co. 
Attorney for respondent: N. K. Petigara. 
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Before the Hon’ble Mr. M. O. Ohagla, Ohief Justice, and Mr. Justice Tendolkar, 


COMMISSIONER OF INCOME-TAX, BOMBAY CITY v. RAMSUKH MOTILATs* 

Indian Income-taz Act (XI of 1922), Secs. 34, 22(2}—Nottcs tssued under s. 34 Airing 06863866 
to make return within period less than thirty daya—Validity of notice— her Income-tan 
Officer has jurisdiction to assess or re-assess assesses after issuing such notice—Assesses, whether 
can waive such notice—Distinction between notices tssued under 3. 22(2) and notice tesued under 
8. 84, 

Ifa notice under s. 34 of the Indian Income-tax Act, 1922, embodies any of the requirements 
under s. 22(2) of the Act, it must at the same time permit the assessee to comply with that 
requirement within a period which is not less than thirty days. Ifthe period is shorter than 
thirty days, then the requirement is not the requirement as set out in s. 22(2) of the Act 
and the notice is bad. 

The Income-tax Officer would have no jurisdiction to assess or re-assess if a notice as 
provided in s. 34 of the Act is not given. A defect in a notice given under s, 34 or a failure 
to give notice undefis. 34 cannot be waived by the assessee. 

Section 22(2) of the Indian Income-tax Act, 1922, is a procedural section and the failure 
to give notice or a defect in a notice issued under that section is a procedural defect, whereas 
in the case of s. 34 of the Act such failure to give notice or a defect in the notice issued under 
it is not a procedural defect but it is a failure to comply with a condition precedent to the 
assumption of jurisdiction by the Income-tax Officer. 

Ohatturam and others v. Commr. of Inc. Tax, Bihar, distinguished. 
Commr. of Agrt. Inc.-Taz v. Sultan Als, commented on. 
Commisstoner of Income-taz v. Hhbal & Oo., referred to. 


Massrs. Ramsukh Motilal (assessee) were assessed on December 4, 1948, on an 
income of Rs. 6,484, for the assessment year 1944-45. On March 19, 1949, the Income- 
tax Officer issued a notice under s. 34 of the Indian Income-tax Act, 1922, which 
was in the following terms :— 

“Whereas I have reason to believe that your income assessable to income-tax for the year 
ending March 31, 1945, has 

(a) escaped assessment, 
(b) been under-assessed. 
I therefore propose to assess the said income that has 
(a) escaped assessment, 
(b) been under-assessed. 

I hereby require you to deliver to me not later than March 25, 1949, a return in the attached 
form of your total income and total world income assessable for the said year ending March 31, 
1945. This notice is being issued after obtaining the necessary sanction of the 0.1.T., Bombay.” 

The assesses made a return and he was assessed. On appeal to the Appellate 
Assistant Commissioner, the assessee for the first time raised the contention that the 
notice issued under s. 34 of the Act was invalid and, therefore, the assessment should 
be set aside. The Appellate Assistant Commissioner rejected this contention, 
observing as follows :— 


. I also find that in response to this notice the assessee has duly made an unqualified’ 


and unconditional return under s. 34 and has not taken any manner of objection to this notice 
before the I. T. O. Tho Federal Court in Chatiuram v. O. I. T., Bihar, (1947) LT.R. 302, has 
hald that the a3sessmant on a person who submits his return, would be valid notwithstanding 
that no valid notice or no notice at all might have been issued under s. 22(1) or 22(2) calling for 
a return. Following this judgment, I am of opinion that the validity of the proceedings under 
s. 34 on the ground that the notice did not give the statutory time for submission of the return 
cannot be urged at this stage.” 


On appeal the Appellate Tribunal inter alia held that the notice issued under s. 34 
of the Act was bad in law and the proceedings which were initiated were at ab instio 
void in law, observing, in its order, as follows :— 

“,.. On account of the words ‘a notice containing all or any of the requirements which 
may be included in a notice under sub-s. (2) of s. 22,’ it was argued by the Deparimental Re- 
presentative that it was open to the Income-tax Officer to allow less than thirty days to submit 

“Decided, September 24, 1954. Income- tax 2 (1951) 201. T. R. 432. « 


Reference No. 26/X of 1954. 3 (1944) 47 Bom. L. R. 181, e 
1 (1947) 15 I. T. R. 302, ¥.0. s. o. 13 I. T. R. 154. 
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the return. A reading of s. 22(2) will show that the most important part of it is ‘within such 

eriod, not being less than thirty days.’ The other requirements of that clause are that the 
Riar snould be in the prescribed form and verified in the presoribed manner. In our opinion, 
the period of thirty days is the most material part of that clause and the Income-tax Officer 
cannot reduce it. The last clause of the relevant portion of s. 34 set out above will make it clear 
that the notice should be as if it were a notice under s. 22(2). It follows that the notice in question 
is bad in law and the proceedings initiated by it are void ab initio.” 

The following questions of law were referred to the High Court: 

(1) Whether the notice issued under s. 34 dated March 19, 1949, requiring the assessee to 
file a return by March 25, 1949, is valid in law ? 

(2) If the answer to the first question is in the negative, whether the proceedings taken 
in pursuance of such notice, without any objection on the part of the assessee as to the invalidity 
of that notice and in spite of compliance as to the requirements of the notice, are void inlaw and 
the assessment made in consequence thereof is also null and void ? 


The reference was heard. 


G. N. Joshi, with P. R. Sunkersett, for the applicant. 
Shankarlal Q. Bajaj, for the respondent. 


Joshi. The question in this reference relates to the validity of a notice under 
s. 34 of the Indian Income-tex Act, 1922. The Trib has held that the notice 
was bad as the notice did not give the assessee the period of time specified in s. 34 to 
furnish his return. The questionis whether this was a mere irregularity which could 
be waived. The assessee in the present case has actually filed his return pursuant 
to the notice. Sees. 34. A notice under s. 34 must contain all or any of the require- 
ments of a notice under s. 22(2) of the Act. Hence even if one of the requirements 
is present in the notice, the notice will be valid. The requirement of the notice is 
that it must call upon the assesee to furnish a return. By requirement is meant 
what the assessee is called upon to do. 

[TENDOLKAR J. How can you call upon the assessee to fulfil any of the require- 
ments except within the prescribed time ? ] 

The requirement is merely to farnish the return and not within the prescribed 
time. Anyway the jurisdiction to assess is not dependent on the validity of a 
notice. A defect in a notice can always be waived. See Chatturam and others v. 
Oommr. of Inc.-Tax, Bihar In the present case the assessee has waived this defect 
by filing his return. 

Bajaj. In Commissioner of Income-tax v. Ekbal & Oo.? it was held that the assess- 

. ment was bad as the notice pursuant to which it was made did not comply with the 
provisions of s. 22(2). Only when the return is filed voluntarily can the defect in 
the notice be said to be waived. In the present case the return was made porsuant 

the notice and hence it cannot be said to be made voluntarily. See Commr. of 
Agri. Inc.-Tax v. Sultan Ali? Under s. 34 the notice is a condition precedent but 
under s. 22(2) it isnot so. Hence even if a defect in a notice under s. 22(2) can be 
waived, a defect in a notice under s. 34 cannot be waived. 


Joshi, in reply. The position under s. 34 is the same as under s. 22(2). Hence 
the principle laid down by the Federal Court in Chatturam v, Gomm. of Inc,-Taz 
applies to both. 


MOLLE. 


Cacia O.J. This reference raises a rather important question as to the validity 
of a notice issued under s. 84 of the Indian Income-tax Act and also as to whether 
if such a notice is invalid it could be waived. The very few facts that are necessary 
to understand this contention are that the assessment year of the assessee is 1944-45 
an@ that he was assessed on December 4, 1948, on an income of Rs. 6,484. The 
Tncome-tax Officer was then satisfied that some income had escaped assessment and 
he therefore issued a notice under s. 34 on March 19, 1949. The notice required the 
assessee to make a return by March 25, 1949. The assessee made a return and he 


d (oda) 15%. T. R. 802, F.o. 3 (1951) 20 I. T. R. 432. 
2 (1944) 47 Bom. L. R. 181. 
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was assessed. He then appealed to the Appellate Assistant Commissioner and 
before the Appellate Assistant Commissioner for the first time he raised the conten® 
tion that the notice issued under s. 34 was invalid and therefore the oe must 
be set aside. The Appellate Assistant Commissioner rejected his contention. He 
then went in appeal to the Tribunal and the Tribunal upheld his contention. The 
Commissioner has now come on a reference to us. 

Now, turning to s. 34, it deals with two cases of escaped assessment which fall 
under (a) and (b). The first case is where there is an omission or failure on the 
part of the assessee to make a return, and the second case is where, even without 
there being an omission or failure on the part of the assessee, the Income-tax Officer 
receives certain information with regard to income having escaped assessment. 
Therefore, the first two conditions that are necessary before an assessment under 
s. 34 can be made is that the case must fall under (a) or (b) to the satisfaction of the 
Income-tax Officer. After the Income-tax Officer is satisfied, he has got to serve on 
the assessee a notice containing all or any of the requirements which may be included 
in a notice under sub-s. (2) of s. 22, and after this notice has been served, the jurisdic- 
tion is conferred upon the Income-tax Officer to proceed to assess or re-assess the 
income which has escaped assessment. Therefore, s. 34 incorporates by reference 
the requirements of a notice contained in sub-s. (2) of s. 22. It is true that the 
notice need not contain all the requirements which are mentioned in s. 22(2). Any 
one of the requirements may be mentioned. Therefore, we must turn to s. 22(2) 
in order to find out what are the requirements ofa notice mentioned in that sub-section. 

Sub-section (2) ofs. 22 provides, to the extent that it is material, that the Income-tax 
Officer may serve a notice upon a person requiring him to furnish, within such period 
not being less than 30 days as may be specified in the notice, a return in the prescribed 
form and verified in the prescribed manner setting forth along with such other 
particulars as may be provided for in the notice his total income and total world 
income during the previous year. Mr. Joshi’s contention is that the only require- 
ments under s. 22(2) are the furnishing of a return, the verification and the partioulars 
if required, and according to Mr. Joshi what s. 34 lays down is that the notice must 
contain all of these three requirements or any one of these three requirements. 
Mr. Joshi’s contention is that the period of the notice which is mentioned in s. 22(2) 
is not a requirement of the notice. In our opinion that contention is clearly untenable. 
Each of the three requirements mentioned in s. 22(2) is qualified by the Legislature 
providing that the notice must give time to the assessee to comply with that require- 
ment within a period which cannot be shorter than 30 days. The requirement is 
not merely to make a return or to verify or to give particulars. The requirement is 
in each case that the return must be made, the verification must be made, or the 
particulars must be given, within a period not less than 30 days. Therefore, it is 


clear that if a notice under s. 34 embodies any of the requirements under s. 22(2),~ = 


it must at the same time permit the assessee to comply with that requirement within 
a period which is not less than 30 days. If the period is shorter than 30 days, then 
the requirement is not the requirement as set out in s. 22(2). In this case the notice 
gave orly six days to the assessee to make a return under s. 34. Therefore the 
requirement was different from the requirement under s. 22(2) and the notice was 
clearly bad. 

But Mr. Joshi’s contention is that even if the notice is bad, it has been waived by 
the assessee, first, by his making a return pursuant to that notice, and secondly, 
by his appearing before the Income-tax Officer, allowing the assessment order to be 
made, and not objecting to the assessment till he went in appeal to the Appellate 
Assistant Commissioner. That raises a very important question as to whether failure 
to give a proper notice under s. 34 is merely a procedural defect or whether it is 
failure to comply with a condition precedent to the assumption of jurisdictior? by 
the Income-tax Officer. In other words, does the Income-tax Officer get jurisdiction 
to assess under s. 34 only after he has given notice as required by that section, or 
whether he has jurisdiction even though he may not give notice and the failure to 
give notice is merely a procedural defect which does not affect his*jurisdictiop ? 
Apart from authorities, with which we shall presently deal, on a plain reading of s. 34 
itself it is clear that the Income-tax Officer can only proceed to assess or re-assess 
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escaped income after a notice provided in that sub-section is given. He would have 
no jurisdiction to assess or re-assess if a notice as provided in s. 34 was not given. 
g. Joshi says that this is not a case where notice has not been given. A notice 

been given, but the notice may not be exactly in accordance with the law. In 
our opinion, fif a notice is not given as provided by s. 34, then in the eye of the law 
‘it is no notice at all, and clearly the Income-tax Officer proceeded to assess the assessee 
under s. 34 without complying with the condition precedent laid down in s. 34 which 
alone could have given him jurisdiction to assess the assessee. 

Our attention has been drawn by Mr. Bajaj toa decision of this Court in Commis- 
stoner of Income-tax v. Ekbal & Co.1 That is a judgment of Sir Leonard Stone C.J. 
and Mr. Justice Kania, and there the Court held that a notice given under s. 22(2) 
did not comply with the provisions of that section bécause the notice was short and 
they held the notice bad. The assessee had made a return in compliance with that 
notice and it seems he had not taken any objection before the Income-tax Officer 
to his being assessed. But the Court held that the notice being illegal, the fact that 
the assessee submitted a return later or that it was accepted for the purpose of 
making the assessment did not cure the defect that initially lay in the notice. There- 
fore, this decision clearly laid down two propositions of law that a defect in a notice 
under s. 22(2) made the notice illegal and such illegality could not be waived. 

Next we have a judgment of the Federal Court in Chatturamand others v. Commr. 
of Inc. Tax, Bihar, to which Mr. Justice Kania, as he then was, was a party, and 
in fact the judgment of the Federal Court is delivered by the learned Judge himself. 
In that case a certain notification was issued by the Governor of Bihar on May 26, 
1940, retrospectively applying the provisions of the Indian Income-tax Act to a certain 
Division known as the Chotanagpur Division which was a partially excluded area, 

. and a notice had been issued under s. 22(2) prior to the date when this notification 
was issued. The assessment was challenged on various grounds and one challenge 
was that the notice was bad inasmuch as it was issued before the notification came 
into force and the assessee could not be assessed under the provisions of the notifica- 
tion. This argument was dealt with by Mr. Justice Kania and the learned Judge 
held that the issue or receipt of a notice is not the foundation of the jurisdiction of 
the Income-tax Officer to make the assessment or of the liability of the assessee to 
pay the tax, and further held that the jurisdiction to assess and the liability to pay 
the tax are not conditional on the validity of the notice. The learned Judge then 
points out, after citing certain cases, that the liability of a citizen to pay tax arises 
under the charging sections of the statute. The assessment is merely procedural to 
determine the quantum of the tax and that the provisions with regard to notice arey 
procedural provisions. The second proposition laid down is that the defect in a 
notice being a procedural defect, it could always be waived by the assessee. Now, 

is judgment is strongly relied upon by Mr. Joshi and he says that if this principle 

ere applied to the facts of this case, the failure to give a proper notice under s. 34 

as a procedural defect and that procedural defect could be waived by the assessee. 
With very great respect to the Federal Court, Mr. Justice Kania completely over- 
looked the judgment of the Bombay High Court to which reference has been made 

‘and to which he was a party. As we have already pointed out, that judgment 
expressly held that a defect in a notice under s. 22 made the notice illegal and that 
illegality could not be waived. This judgment held that a failure to give a proper 
notice under s. 22(2) was a mere procedural irregularity which could be waived. To 
the extent that this judgment deals with s. 22(2), undoubtedly, it may be said that 
this judgment overrules the judgment of the Bombay High Court in Commr. I. T. v. 
Eikbal & Co. But what we have to consider in this case is not a defect in the notice 

` issued under s. 22(2) butadefect in the notice issued under s. 34, and the question is 
whether these two cases are in pari materia. 

Npw, there is & very important, and in our opinion a fundamental distinction 
between a notice issued under s. 22(2) and a notice issued under s. 34. A notice under 
s. 22(2) is not obligatory and it is not a condition precedent to the assumption of 
jurisdiction by the Income-tax Officer, A publio notice under s. 22(1) is obligatory 


1 (1944) 47 Bom. L. R. 181, : 2 (1947) 15 I. T. R. 302, 3.0, 
e s. 0. 18 L T.R. 154. : 7 
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and without issuing any notice under s. 22(2) if a return is made by an assessee 
pursuant to the public notice, the Income-tax Officer would have ey 
assess. Nay, even if no public notice was issued and a voluntary return was e 
by an assessee, it cannot be disputed that the Income-tax Offices would have 
jurisdiction to assess. In that sense s. 34 is entirely different from s. 22(2). As we 
have already pointed out, the very scheme of that section is that the Income-tax 
Officer has no jurisdiction to assess under s. 34 without giving the notice referred to 
in that section. Therefore, whereas it will be perfectly true to say, as the Federal 
Court said, that s. 22(2) is a procedural section and the failure to give notice or a 
defect in a notice is a procedural defect, in the case of s. 34 it is not a procedural 
defect but it is a failure to comply with a condition precedent to the assumption of 
jurisdiction. It is true that the observations of the Federal Court, with respect, are 
rather wide and it may seem as if they apply to all notices under the Income-tax Act. 
But the decision is given in respect of s. 22(2) and again, with respect, the decision 
must be confined to the facts of that case. It is clear that Mr. Justice Kania was 
thinking of the special incidents of the notice given under s, 22(2) because it is pointed 
out by the learned Judge (p. 308) : 

‘Suppose & person, even before a notice is published in the papers under Section 22(1), 
or before he receives a notice under Section 22(2) of the Income-tax Act, gets a form of return 
from the Income-tax Office and submits his return, it will be futile to contend that the Income-fax 
Officer is not entitled to assess the party or that the party is not liable to pay any tax because a 
notice had not been issued to him.” 

We have then a direct decision of the Calcutta High Court with regard to a notice 
under s. 34, in Commr. of Agri. Inc.-Tax v. Sultan Alt The Court there was con- 
sidering the Bengal Agricultural Income-tax Act, 1944, which substantially corres- 
ponds with the Indian Income-tax Act. In that case no notice was given under 
8. 34, but a notice was given under 8. 22(2),and in compliance with that notice a return 
was made. But the Income-tax Officer proceeded to assess under s. 34, and the 
question arose whether the assessment was a valid assessment, and the Calcutta 
High Court held that the assessment was bad. The learned Chief Justice refers to 
the Federal Court judgment and distinguishes it, and at page 449 the learned Chief 
Justice says : 

‘‘... Besides it may be that when any particular notice is in fact issued a defect in it or an , 
irregularity concerning it will not affect the validity of the assessment. But the question in * 
.. the present case is not so much the invalidity of thenotice under Section 24(2) (which corresponds ` 
with section 22(2) of the Income-tax Act), as the validity of the proceedings which were com- 
menced without complying with the statutory requirement of a notice under Section 38 (which 
corresponds with, Seotion 34 of the Income-tax Act). The decision of the Federal Court d 
not cover an omission of a step which the statute regards as a condition precedent to the co: 
mencement of proceedings in exercise of jurisdiction.” 

Therefore, it is clear that the learned Chief Justice in that case takes the view that 
notice under s. 34 is a condition precedent to the commencement of proceedings in 
exercise of jurisdiction. But having held that a proper notice under s. 34 is a condi- 
tion precedent to the assumption of jurisdiction, the learned Chief Justice goes on 
to consider the question of waiver and on the facts of the case he holds there is no 
waiver. With very great respect to the learned Chief Justice, it is difficult to 
understand how there can be a waiver of a condition precedent, compliance with 
which alone can confer jurisdiction upon an authority or a tribunal. It is well 
settled that no consent can confer jurisdiction upon a Court if the Court has no 
jurisdiction, and if we take the view that the Income-tax Officer can have jurisdic- 
tion only provided he complies with the conditions laid down in s. 34, then no consent 
by the assessee or no waiver on his part can confer jurisdiction upon the Income-tax 
Officer. Therefore, while agreeing with the Calcutta High Court that the flotice 
provided for in s. 34 is a condition precedent to the assumption of jurisdiction, with 
respect we are unable to accept the view that a defect in a notice given under s. 34 
or a failure to give notice under s. 34 can be waived by the assesses. | 
. e 


1 (1961) 201, T. R. 432. 
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The answers, therefore, we must give to the questions raised are : (1) In the negative, 
(2) In the affirmative. Commissioner to pay the costs. 
(d 


Answer accordingly. 
Attorney fæ applicant: N. K. Petigara. 
Attorney for respondent: Shankarlal G. Bajaj. 


CRIMINAL APPELLATE. 


Before Mr. Justica Diæi and Mr. Justios Vyas. 


STATE v. ALLISAHEB KASHIM TAMBOLI.* 


Factories Act (LXIII of 1948), Secs. 2 (1) (k) (m), 85—Expression “employed” in s. 2(1) whether 
involves relationship of master and servant— Whether workers not paid fied wages but paid 
according to quantity of work dons by them, workers under Act—Bidi making whether a manu- 
facturing process under 8. 2(k)—Oonstruction. 

The expression “employed” as used in s. 2(1) of the Factories Act, 1948, does not necessarily 
involve the relationship of master and servant. 

Per Vyas J :—The definition of a worker in ol. (l) is clearly enacted in terms of a person 
who is “employed în” and not in terms of a person whois employed by. Under the definition, 
it is immaterial how or by whom he is employed so long as he is actually employed in a 
manufacturing process. 

Ramnath Shankarlal Chandak v. State,’ not agreed with. 

Emperor v. Kamlapat,? In rs K. Chooklingam,? Inrs K. V. V. Sarmat and Weston v. London 
County Oounctl®, referred to. 

Bidt-making is a manufacturing process within the meaning of s. 2(k) of the Factories 
Act, 1948. 

Own Allisaheb (accused), who was the manager of a factory called “Pistol Bidi 
Factory” at Kolhapur, was charged with contravening the provisions of rr. 94 and 95 
read with ss. 83 and 112 of the Factories Act, 1948, for failing to provide three workers 
serving in the factory for more than five years with leave books and for failing to 
, maintain a register of leave with wages in respect of these workers. The trying 
’ Magistrate acquitted the acoused, observing in his judgment, as follows :— 


“The learned pleader for the defence has drawn my attention to the judgment of the Hon’ble 

Mr. Justico Bavdekar in Criminal Revision Application No. 685/1952 dated October 6, 1952. 
The same question as to whether persons working for remuneration by piece work can be termed 
-“vorkers’ within the definition of the Factory Act, was before the Honourable Judge. He held 
t the Factory Act was not applicable to a place where the business of manufacturing the 

dis was being carried on when the workers are paid by piece work and could take the material 
me for binding bidies. He held that these facts are consistent with there being no relationship 

£ master and servant between the management of the factory, and such workers who are paid by 
\ieoe work. This judgment is binding on me. Then again the defence pleader points out that 

_ by Development Department Notification No. 44/48 dated July 3, 1953, published in Bombay 


, Government Gazette dated July 16, 1953, Part IV-A, on pages 494 to 498 some Bidi Factories 


at Kolhapur have been included under s. 85 of the Factories Aot as places where all the provision 
of the Factories Act should apply. Pistol Bidi Factory is not mentioned in the list of Bidi 
Factories at Kolhapur therein, 

The complainant pointed out the recent judgment of Madras High Court in Criminal Revi- 
sion Case No. 1257 of 1952. But it is under the Old Factories Act, i.e. of 1984. Then again 
the Bombay decision has not at all been referred to therein and distinguished. I, therefore, do 
not think that the judgment of the Madras High Court in any way helps the prosecution.” 


*Dosided, September 17, 1954. Criminal (with Crim. Rev. Applns: Nos. 686and 687 of 
Appeal No. 805 of 1954 (with Criminal Appeals 1952), decided by Bavdekar J., on October 6, 
Nos. 806, 807 and 832 of 1954) against an order 1952 (Unrep. 
of Geren assed by 8. 8. Thakore, Judicial 2 (1929) I. L. R. 52 All 444. 
O .„ 8rd Court, Kolhapur, in 3 [1954] A. I. R. Mad. 324. 
ned No. 306/63. ° 4 [1953] A. I. R. Mad. 269. 
1 41952) Criminal Rev. Appl. No. 685 of 1952, & [1941] 2K. B. 608, 
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The State of Bombay appealed to the High Court. This was Criminal Appeal 
No. 805 of 1954. This appeal was heard along with Criminal Appeals Nos. 808. ad 
_and 832 in which common questions under the Factories Act were raised. 


Criminal Appeal No. 806 of 1954. » 
A. A. Mandgi, Assistant Government Pleader, for the State. 
M. V. Paranjpe, for the respondent-accused. 
A 
y 


Criminal Appeal No. 806 of 1954. 
. A. Mandgi, Assistant Government Pleader, for the State. 
. V. Divekar, (appointed), for the respondent-acoused. 


Oriminal Appeal No. 897 of 1954. 
A. A. Mandgi, Assistant Government Pleader, for the State. 
O. S. Jathar, (appointed), for the respondent-accused. 


Criminal Appeal No. 832 of 1954. 
A. A. Mandgi, Assistant Government Pleader, for the State. 
B. N. Gokhale, with N. R. Oza, for the respondent-acoused. 


Door J. This is a group of four appeals, each of which arises from a distinct set 
of facts but all of which raise common questions under the Factories Act, 1948. 
Before setting out the questions raised, it may be convenient first to refer to the facts 
in each appeal. 

In Criminal Appeal No. 805, the facts are these. The respondent is the manager 
of a factory called “Pistol Bidi Factory,” situated at 943-E Ward, 6th Lane, Shahu- 
puri, Kolhapur. One V. M. Mardhekar, Junior Inspector of Factories, visited this 
factory on September 13, 1952, at 2-30 p.m. along with one M. V. Ponkshe, Govern- 
ment Labour Officer and Additional Inspector of Factories, Kolhapur. It was 
alleged that 110 workers were working inthe factory atthe time of the visit, but the 
register of leave with wages (Form No. 18) in respect of a worker named Airavan 
Subrao Ghugre was not maintained in the factory and the worker was not aroe 
with a leave book (Form No. 19). Ghugre was working in the factory for about 
five years. The prosecution, therefore, alleged that by not maintaining Form No. 18 
and not providing Ghugre with Form No. 19, the accused had contravened the pro- 
visions of rr. 94 and 95 read with s. 83 and 112 of the Factories Act, thus rendering 
himself liable to punishment under s. 92 of the Factories Act, 1948. 

At the trial, the complainant gave evidence, and he stated that when he visited \ 
the factory, there were 110 workers working in the factory and they were engaged ` \ 
in the process of making and packing bidis. He also stated that the register of leave 
with wages in respect of three workers including Airavan Subrao Ghugre who we 
working in the factory for five years was not maintained and they were not pro 
with leave books. He was cross-examined and in cross-examination he stated 
bidi workers were working on piece work basis; some were on monthly pay b 
though he had not got a full list of workers working on monthly basis. Checke' 
and one Ramu Mallappa Sonar were on monthly basis and Sonar was paid Rs. 
per month. According to the complainant, bidi winders were paid on piece wor 
basis and there were some workers who wound bidis at theirhomes after taking th 
material from the factory, while some worked in the factory itself. He admitted 
that there was no specific notification making the Factories Act applicable to the 
Pistol Bidi Factory on the date of the offence and he said that Airavan used to work 
in the factory. 

The statement of the accused was taken and he said that he had nothing to say 
but wished to lead evidence, and on the adjourned date of hearing the defence | 
pleader stated that the accused did not wish to lead any evidence. Thereupon 
arguments were heard and the case stood adjourned for judgment. ° 

The learned Judicial Magistrate, First Class, Kolhapur, acquitted the accused, 
and in support of the order of acquittal he relied upon a judgment delivered by 
Mr. Justice Bavdekarin Ramnath Shankarlal Chandak v. State’. He also relied upon 


1 (1952) Criminal Rev. Appin. No. 685 of 687 of 1952), decided by Bavdekar eJ., on 
1952 (with Crim. Rev. Applns. Nos. 686 and October 6, 1952. (Unrep.). 
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the fact that Government Notification mentioned in the judgment was not made 
applicable to the Pistol Bidi Factory. A judgment of the Madras High Court in 
C@iminal Revision Application No. 1257 of 1952 was pointed out to the learned 
Magistrate, but he said that it was under theold Act of 1934 and that in any event 
he was boun€ by the decision of this Court. 

Feeling aggrieved by this order the State has come up in appeal. 

In Criminal Appeal No. 806, the facts are these.: The complainant Mardhekar 
visited the factory on September 13, 1952, at 2-30 p.m. when he noticed 110 workers 
working in the factory at that time. According to the complainant, working hours 
of the factory were from 12 noon to 4 p.m. and from 5 p.m. to 9 p.m. It was alleged 
that a drinking water tap was kept in the premises, but it gave water from 4 p.m. 
to 5 p.m., the total capacity of storing drinking water being about 32.75 gallons. 
It was complained that by not making arrangements to store drinking water to the 
extent of 110 gallons the accused, who was the manager, had contravened the pro- 
visions ofr. 37 read with s. 18(4) of the Factories Act, 1948, as subsequently amended. 
Tt was also alleged that the total amount of drinking water available at the time was 
only 13} gallons and by not keeping sufficient amount of drinking water the accused 
had contravened the provisions of r. 35 read with s. 18(4) of the Factories Act, 
1948, as subsequently amended. It was also alleged that the drinking water pot 

in the office was not marked as “drinking water” in any language, and by doing so 
the acoused had contravened the provisions of s. 18 (2) of the Factories Act, 1948, 
as subsequently amended. The complaint ended by reciting that the accused had 
thereby committed an offence under the said sections and the said rules and had 
rendered himself liable to punishment under s. 92 of the Factories Act, 1948. 

The learned Magistrate, Mr. S. S. Thakur, made an order of acquittal precisely 
on the same grounds on which the order of acquittal was based in Criminal Appeal 
No. 805 of 1954. 

In Criminal Appeal No. 807, the facts are these. The complainant visited the 
factory on September 13, 1952, at 2-30 p.m. in the company of one M. V. Ponkshe 
and at the time of the visit the complainant found that certain adult workers named 
in the complaint were allowed to work in the factory. But it was said that their 
names were not shown in the register of workers (muster-roll) that was available 
in the factory. ‘The complaint was that by not showing the names of the said workers 
in the register of workers (muster-roll) the acoused had contravened the provisions 
of s. 62(1) of the Factories Act, 1948, as subsequently amended and had thus rendered 
himself liable to punishment under s. 92 of the Factories Act. 

The learned Magistrate, Mr. S. S. Thakur, made a similar order of acquittal upon 
the same grounds on which the order of acquittal was based in Criminal Appeal 
No. 806 of 1954. 

In Criminal Appeal No. 832 of 1954 the factory with which it is concerned is 
known as “Karim Bidi Factory” situate at Jon Saheb’s Gali, Lal Darwaja, Shahpur, 
: Ahmedabad. One B. L. Bokil, Inspector of Factories, Ahmedabad, visited the 

factory on March 15, 1951, and upon checking the register of leave with wages of 
the factory found that a worker named Fazal Rahim had completed a period of 
twelve months’ continuous service from April 1, 1949, to March 31, 1950, and was, 
therefore, entitled for leave with wages during the subsequent period of twelve months 
ending March 31, 1951. According to the complainant, the worker had not been 
allowed leave with wages by the manager during the twelve months ending March 
31, 1951, on the ground that he was not entitled and in doing so, the accused had 
contravened the provisions of s. 79(Z) of the Factories Act, 1948, and had thus 
rendered himself liable to punishment under s. 92. 

The learned Magistrate, Mr. K. N. Parikh, also aaa eS the accused, holding that 
the Karim Bidi Factory was not a factory as contemplated by the Factories Act, 1948. 

«The State, feeling aggrieved by the orders of acquittal in these cases, has come 
up in appeal. 

Mr. Mandgi who appears for the State contends that the order of acquittal in each 
case is contrary to law. At the outset, it may be noticed that so far as the judgment 
under appeal in Criminal Appeals Nos. 805, 806, and 807 is concerned, it must be 
Stated that the learned Magistrate has not found upon the facts which were in dispute. 


188 THE BOMBAY LAW REPORTER. , (vou. ivi. 


After referring to the evidence of the complainant, he referred to the judgment of 
Mr. Justice Bavdekar and said that he was bound by that deciaion and also said that 
the notification referred to in the judgment was not made applicable to the factofy. 
However that may be, there is the evidence of the complainant to Which reference 
has been made in an earlier part of this judgment and the evidence’shows that in 
the Pistol Bidi Factory there were at the time of the visit on September 13, 1952, 
as many as 110 workers and what is of importance is that some of these workers 
were working on piece work basis, some on monthly basis, some worked in the 
factory itself and still some others took the material to their homes and prepared 
the bidis. The complainant has not been cross-examined in any effective way. It 
would appear, therefore, on facts, that this factory contained more than 20 workers 
in any case, although all of them did not work in the premises of the factory. This 
is necessary to mention because of the definition of the expression “factory” which 
is to be mentioned presently. Criminal Appeals Nos. 805, 806 and 807 will, therefore, 
be disposed of upon the basis that on September 13, 1952, the workers working in 
the factory on that day were more than 20. 

It is now necessary to refer to some of the material sections of the Act. The 
principal section is s. 2(m) which defines the word “factory.” So far as material, it 
SAYS : 
sie ‘factory’ means any premises including the precincts thereof—... 

(ti) whereon twenty or more workers are working, or were working on any day of the 

preceding twelve months, and in any part of which a manufacturing process is being carried on 
without the aid of power, or is ordinarily so carried on,—...” 
It is obvious that to satisfy this definition there must be first a manufacturing process, 
that the number of workers must be twenty or more and that the persons working 
there must be workers. To appreciate the definition of “factory” it is necessary to 
look at the definitions of the expressions “manufacturing process” and “worker.” 
The expression “manufacturing process” is defined in s. 2(k) and, so far as material, 
it says : 

“ ‘manufacturing process’ means any process for— 

(i) making, altering, repairing, ornamenting, finishing, packing, oiling, washing, cleaning, 
breaking up, demolishing, or otherwise treating or adapting any article or substance with a view 
to its use, sale, transport, delivery or disposal, or...” 

One cannot but be struck by the very wide language of this definition. Manufactur- 
ing process is any process provided it is a process for doing one of the several things 
mentioned in s. 2(k) with the further requirement which is that the doing must be 
with a view to the use, sale, transport, delivery or disposal of the article or substance. 
Mr. Gokhale contends that bidi making is not a manufacturing process. He says 
that the expression ‘‘process’”’ suggests some transformation, i.e. it is a process by 
which an article is changed into something different from its original condition. 
It seems to me that the language of the definition as contained in s. 2(k) does not 
justify this contention. The process of making bidis is simple. One has to take 


the leaves and then to turn out the bidis. The process would, therefore, be one of , 


either making or packing and it is undeniable that one or the other of these two 
things is done with a view to its use, sale, transport, delivery or disposal. In my 
opinion, therefore, there is no doubt that bidi making is a manufacturing process 
within the meaning of s. 2(k). The more important definition is one which relates 
to the expression “worker” and that is to be found in s. 2(2). It says that : 

“ ‘worker’ means & person employed, directly or through any agency, whether for wages 
or not, in any manufacturing process, or in cleaning any part of the machinery or premises used 
for s manufacturing process, or in any other kind of work incidental to, or connected with, the 
manufacturing process, or the subject of the manufacturing process.” 

It is evident that in order to enable a person to be a worker, he must be employed. 
Itis immaterial whether heis p spee ESD or for no wages provided heis employ- 
ed in a manufacturing process. The word which has given rise to a keen dispute 
between the State and the respondent is the word “employed” and two different 
meanings are suggested with regard to this expression. Mr. Mandgi contends that 
the expression “employed” means merely “engaged.” Mr. Gokhalee on the other 
hand, contends that the expression “employed” means no doubt engaged, but it is 


| 
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something more than that. It involves the connotation of the relationship between 
@ person employed and the employer as being one of master and servant. To under- 
stand the expression “employed” one has also to consider the expression “whether 
for wages or nob.” The clause “directly or through any agency ” occurring between 
the expression ‘‘employed”’ and the expression ‘‘whether for wages or not” is an 
adjectival clause and what one has to see is whether the expression “employed” 
necessarily involves the connotation that there must be a relationship of master 
and servant. No doubt the expression “employed” would suggest that the employ- 
ment would be by a person of another person, the first, being an employer and the 
second, being an employes and, therefore, the first would be a master and the second 
would be a servant. But the expression “employed” is qualified by the expression 
“whether for wages or not.” Indeed, the expression ‘employed’ is controlled by 
the expression “whether for wages or not,” and the real question is what is the meaning 
of the expression ‘whether for wages or not.” If the intention was that a person to 
be a worker must be paid wages, then obviously Mr. Gokhale would be right. The 
very expression “wages” would suggest that the idea of a servant is involved. But 
Mr. Gokhale has to meet a further difficulty because the expression “for wages” is 
followed by the expression “or not.” The expression “or not” suggests that a person 
to be a worker may be paid wages or may be paid no wages. It is, therefore, futile 
to contend that the expression “employed” must involve necessarily the idea of a 
relationship of master and servant. It is conceivable,for example, where you have 
& person who is paid wages in which case there may be a relationship of master and 
servant. But it is also conceivable to have a case where a person may not be paid 
wages and yet he may be a worker. There is authority for this view to which I 
will refer hereafter. Therefore, in order to enable a person to be a worker, the person 
must be engaged. Such a person may be paid wages or may not be paid wages, 
but the important requirement is that the person must be engaged in a manufacturing 
process. In the present case I have already said that bidi making is a manufacturing 
process and, therefore, so far as that requirement is concerned, there is no difficulty 
whatever. Mr. Paranjpe who appears for the respondent in Criminal Appeal No. 805 
contends that the expression “employed” must necessarily mean that there is a 
relationship of master and servant, and unless there is such a relationship, it will 
not be possible to work the Factories Act. Now, as to what the meaning of the word 
“worker” is isto be judged not by what the supposed consequence is likely to be, but 
an expression or a word is to be construed by the language employed by the Legisla- 
ture, and if the expression “employed” is qualified by the expression “whether for 
wages or not,” I do not see how one cannot give the expression “for wages or not” 
its literal and plain meaning. Thegrievance which Mr. Paranjpe has put forward is, 
I think, on the whole imaginary. If the expression “worker” as occurring in s. 2(2) 
_fe~ vemplates at least two kinds of workers, i.e. those who are paid wages and those 
~ _) are not paid wages, I do not see why the Act should not be workable in practice. 
Svisions of the Act will apply to a certain type of workers and may not apply to 
a. /type of workers, but there is no reason for saying that the expression “whe- 
ther ror wages or not” should not be given its plain and ordinary meaning. Side 
\y side with the definition of the expresion ‘“‘worker” as occurring in s. 2(1), one has 
iso to look at s. 85. As already pointed out, the expression “factory” is defined 
AGA 2(m) and there is also another definition of the expression “‘faotory” and that is 
_ tqh0 found in s. 82(2). Section 2(1) applies to a factory where, among other condi- 
i 98 there is a number of persons which is either ten or more, or twenty or more. 
l 85 the number which is referred to is either less than ten or less than twenty. 
indeed, as in the case of s. 2(m) so also in s. 85, there must be a manufacturing 
process. The number of persons employed, if working with theaid of power, must 
be less than tenand the number of persons working must be less than twenty, if they 
are working without the aid of power. Then there is s. 85(1) which provides: 

“The Provincial Government may, by notification in the Official Gazette, declare that all 
or any of the provisions of the Act shall apply to any place wherein a manufacturing process is 
cazgied on with &r without the aid of power or is go ordinarily carried on notwithstanding that... 

(#) the persons working therein (which means the persona working as mentioned in cl, (#)) 
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are not employed by the owner thereof but are working with the permission of, or under agres- 
ment with, such owner:” 
Now, the persons working may be employed by the owner or they may nog be 
employed by the owner, and it is to the latter type of case that cl. (i) of s. 85 will ° 
apply, and that clause will apply where the persons working in the place are working 
with the permission of, or under agreement with, the owner. Section 85 (Z) (it), 
therefore, contemplates a case where the persons working in the place are not 
employed by the owner of the place but they are working with the permission of, 
or under the agreement with the owner of the place. To such a case Government 
may make the Factories Act applicable by means of a notification and after the place 
is so declared by notification, then in that event, the place shall be deemed to be 
a factory, the owner shall be deemed to be the occupier, and any person working 
therein, a worker. If one may say so, you have in s. 85(2) an artificial definition 
of the expression “‘factory’’, of the expression “occupier” and of the expression 
“worker”. It is evident, therefore, that there may be a factory if it satisfies the 
requirements of s. 2(m) and there may be a factory provided the conditions of s. 85 
are satisfied, in which case there would be a factory as contemplated by s. 85(2). 
Now, Mr. Gokhale and Mr. Paranjpe contend that it is possible to construe the ex- 
pression ‘‘worker” with reference to the eet pnd “employed” as used in s. 85. 
I do not see how it is possible to construe the expression “employed” by reference 
to what is stated ins. 85. All thats. 85 does is to say that if the conditions mention- 
ed in s. 85(2) are fulfilled, then in that event the place mentioned by s. 85(i) would, 
as though artificially, be afactory, the owner, the occupier and any person, a worker. 
If one has to construe the expression “‘employed” as occurring in s. 2(l), one has 
necessarily to construe the expression by reference to the language of s. 2(2). One 
may turn to some of the provisions of the Act and try to see whether it is possible 
to get any assistance on the question of construction by what is stated in different 
sections, but primarily and essentially one has to consider the language of s. 2(l) 
in order to find as to what the expression ‘‘employed” means. In my opinion, 
therefore, it would not be right to construe the expression “employed” by what is 
stated in s. 85. Mr. Mandgi has referred to certain sections and, according to him, 
those sections show that the expression ‘“‘employed” merely means “engaged”. 
In this connection he has referred to ss. 27, 34, 45, 46, 47, 48 and 49 and his conten- 
tion is that the expression “employed’’ as used in those sections merely means 
aged”. By way of an illustration, one may refer to s. 27 which provides, so 
far as material, that “No woman or child shall be employed in any part of a factory | 
for pressing cotton in which a cotton opener is at work.” Obviously, the expression \ 
“employed” as used in the section merely means “engaged”. Then there is s. 34 (1) 
which says that 
“No person shall be employed i in any factory to lift, carry or move any load so heavy as to 
be likely to cause him injury.’ 
Here also, the expression ‘‘employed’’ obviously means nothing more than “‘engaged”’. 
Similar is the meaning of the expression “employed”, which is to be found in as. 45, 
46, 47 and 48, though s. 49 may perhaps suggest a different interpretation abou 
the expression “employed”. Mr. Paranjpe, on the other hand, referred to as. 5 
60, 64 and 79, among others, to support his contention that the expression ‘“‘employed” 
must mean not merely engaged but as involving the relationship of master and servant. 
Now, if one initially bears in mind the fact that the expression “worker” may have 
at least a two-fold meaning, that is, persons working for wages and persons not 
working for wages, then it is evident that s. 79 may apply to one type of workers | 
and will not apply to another type of workers. But that does not mean that one 
is required to construe the expression “employed” as used in s. 2(/) by what is said ( 
in 8. 79. ` 
On the whole, therefore, I am inclined to take the view that the exprgssion 
“employed” as used in s. 2() does not necessarily involve the relationship of master 
and servant. It may be that if one is employed upon the basis of wages, then in 
that case there may be a relationship of master and servant, but there are other 
conceivable cases in which there may not be a relationship of master and ee 
and yet such persons would be workers. 
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i was some discussion as to whether it is necessary to enable a person to be 
e & worker that he should necessarily work for wages. There may be a person who 

may be a workey who works on the basis of monthly wages or weekly wages. There 

may again be persons who may work on the basis of the quantum of work, t.e. piece . 
work, and yet they would be workers, and iv vould not be right to say that a person 

can be a worker only if he is paid wages, eithé:.*n the form of weekly wages or in 

the form of monthly wages. Mr. Mandgi also relied upon s. 103 which raises a pre- 

sumption and his contention is that once a presumption under s. 103 is raised, it 

is for the party who disputes that position to show that a particular person is not a 

worker. Section 103 provides that : 

“If a person is found in a factory at any time, except during intervals for meals or rest, when 

work is going on or the machinery is in motion, he shall until the contrary is proved, be deemed 
for the purposes of this Act and the rules made thereunder to have been at thattime employed 
in the factory.” 
Section 103 will apply provided there is first a factory and any person found in the 
factory in circumstances mentioned in that section will be considered to have been 
at a particular time employed in the factory, i.e. the person will be considered to be 
a worker. Now, in this case it is not necessary to consider the effect of s. 103 because 
according to the evidence of the complainant Mardhekar there were 110 persons working 
at the time of his visit and there is no difficulty in finding that, at any rate, at the 
time of his visit more than twenty persons were working in the factory. Therefore, 
strictly, there is no question of any presumption arising in this case, but it does show 
that if a person is found in a factory ata particular time in circumstances mentioned 
in that section, then he will be considered to be employed in the factory, and if one 
has to rebut that position, one has to show that he was in the factory for purposes 
other than the purposes of work. 

The principal ground upon which the orders of acquittal were passed was the 
ground afforded by the judgment of Mr. Justice Bavdekar in Ramnath Shankarlal 
Ohandak v. State. In that case the facts were these. The applicant was the owner 
of certain premises in which twenty or more Jabourers were working in the process 
of manufacturing bidis. In October 1950 the complainant in that case visited the 
premises and noticed that there was no latrine accommodation in the factory, as 
required by the Act. The defence of the applicant was that it was true that there 
, was no latrine accommodation, but he contended that the premises were not a factory, 

as defined in s. 2(m), the ground being that the persons who were working in the 
factory were not employed within the meaning of s. 2(l). Now, in that case certain 
concessions were made. They will be found in the beginning of the judgment. It 
was conceded in that case that the process of making bidis was a manufacturing 
` process. It was also conceded in that case that the manufacturing process was 
f carried on ordinarily upon the premises. But the principal dispute raised in that 
was that the persons were not workers as defined in the Act. Mr. Justice 
vdekar observed : 
..The persons who were making bidis were making them for remuneration by piecework; 
t that would not prevent them from coming within the definition of ‘worker,’ because the 
finition specifically uses the words ‘whether for wages or not.’ ” 
s suggests that Mr. Justice Bavdekar was prepared to hold that from the oir- 
stance that the person was working upon the basis of piece work, that would not 
ithlt in the person not being a worker. Even if the person worked upon the basis 
iece work, such a person would be a worker, according to Mr. Justice Bavdekar. 

t Mr. Gokhale who appeared in that case also contended that the expression 

ployed” as used in s. 2(1) did not mean “engaged” or “occupied” but involved 

© relationship of master and servant and Mr. Justice Bavdekar was persuaded to 

ike the view contended for. Mr. Justice Bavdekar then referred to s. 85 and referred 
is. TIA of the English Act of 1937 and, in the end, concluded as follows : 

. Itis obvious, therefore, that it was thought necessary to include in the Act the provision 

o sgo as to enable Government to declare as a factory even premises where more than 

ty persons wérked, who were not employed by the owner of the premises, but were working 
a with the permission of, or under agreement with, the owner, because the meaning which 

thé legislature gave to the word “employed” in s. 2(1) was that there was a contract of service 
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between the workers and somebody. In that view of the case, the place where the applicant was 
carrying on the business of manufacturing bidts has not been shown to have been a fectory.. All 
that we know is that the bidi makers were paid by piecework and could take the materials Pome 
for making bidis. These facts are consistent with there being no relationship of master and servant 
between the applicant and the bidi makers.” 
It is, therefore, clear that although in the beginning of his judgment Mr. Justice 
Bavdekar was persuaded to take the view that merely because a person was working 
upon the basis of piece work, that would not prevent him from being a worker, 
he considered that inasmuch as the bidi makers were paid by piece work and could 
take the materials home for making bidis and as it was necessary to have the relation- 
ship of master and servant, the applicant in that case was entitled to an order of 
acquittal. In so far as Mr. Justice Bavdekar was prepared to take the view that 
the expression “employed” as used in s, 2(/) involved the relationship of master 
and servant, we think that that is, with respect, notareasonableviewtotake. That 
is not a reasonable view for the reason that it is not justified by the language cf s. 2(1), 
but what must have weighed with Mr. Justice Bavdekar is the ciroumstance that the 
persons in that case could take the materials home for making bidis. This observa- 
tion is prompted by what he said : 

“.. All that we know is that the bidi makers were paid by piecework and could take the 
materials home for making bidis.” 
It is probable that he thought that if the persons could take the materials home for 
making bidis, then naturally the owner of the factory would have no control over them 
and this would suggest that it would bea case where there would be no relation- 
ship of master and servant. He considered that the facts in that case were consistent 
with there being no relationship of master and servant. In my view, although s. 2(2) 
may, in conceivable cases, involve, as between the owner of a factory and workers 
who were paid meee, the relationship of master and servant, it would not be right 
to construe s. 2(/) as suggesting that the relationship of master and servant is neces- 
sarily involved in the expression “employed,” as used in s. 2(l), and if Mr. Justice 
Bavdekar’s judgment is intended to say that such a relationship is necessarily in- 
volved in s. 2(2), I am not, with respect to Mr. Justice Bavdekar, prepared to accept 
that as a reasonable construction of s. 2(2). 

Reference was made to certain decisions of other High Courts. Reference was 
mace to Emperor v. Kamlapai1 That was a case arising under the Act of 1911. 
It may be noted that the expression “‘worker’’ was defined for the first time in the, 
Act of 1934. Prior to the Act of 1934 the expression which was used in the Act of! 
1911 was the expression “employed” and the definition there given was contained 
in s. 2(2). The Allahabad case is an authority for the proposition that if a piece 
worker is paid according to the work turned out by him, such a person would be a 
person employed in the factory, provided he is engaged in any kind of work connected 


| 


with the manufacturing process. This shows that a person can be a worker even i 


if he does the work upon the basis of piece work. There is another decision in In re 
E. Chockalingam,* which says that even if a person is engaged not on the time wagas 
system but on the piece work system, such a person would be a worker within tl 
meaning of the Factories Act. The more important case is the case reported 
In re K. V. V. Sarma.? At p. 273 of the report, reference is made to the Engli 


Act, as also to the Indian Act and it goes on to state that the expression “manufactur-— 


ing process” as occurring in s. 2(k) has a much wider import and is more comprehen- 
sive than it was in the Act of 1934. Then at p. 274 of the report, reference is made 
to the expression “worker” and it is observed : 

‘,.. A ‘worker’ should be a person employed directly or through any agency whether for 
- wages or not in the manufacturing process, the other portions of the definition being immaterial 
for the purpose of the present case. It cannot be disputed that the antithesis “or not” is not 
intended to bring within the ambit of the definition persons who receive emoluments whic? cannot 
be termed as wages. The expression “whether for wages or not” means whether the person 
reovives as remuneration for his services wages, or whether such a person is an apprentice learning 
work or is an honorary worker.” 


e 
1 (1929) I. L. R. 52 All. 444. 3 [1953] A. I. R. Mad. 269. ° 
2 [1954] A. I. R. Mad. 324, 
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This shows that in the expression “worker” may be included a person who is an 
apprentice and a person who is merely an honorary worker. Therefore, to enable 
a person to be a worker, it may be that he may receive wages upon the basis of time 
work or it maf be that he may receive remuneration upon the basis of piece work. 
There may be a person who may be a worker merely by his being an apprentice or 
merely by his being an honorary worker. That indeed shows that the expression 
“worker” has a very wide import. Indeed, it must be so, having regard to the 
language as used in s. 2(), viz. a person employed, whether for wages or not. Finally, 
it is necessary to mention that an English case upon which Mr. Justice Bavdekar’s 
judgment principally rested isthe case to be found in Weston v. London County Council. 
There, the Factories Act of 1937 is reproduced at p. 609 of the report and it shows 
that the expression ‘factory’? means any premises in which persons are employed 
in manual labour in a process mentioned in that section. There is no definition of 
the expression “‘worker’’ as such, but the meaning is to be gathered from what is 
said in s. 151(4. Now, the expression “employed” is to be found in s. 151(4) as 
well as in s. 2(2) of the Factories Act, 1911. At p. 611 of the report this is what is 
stated : 

... The general definition of a factory is to be found in sub-s. 1 of s. 151 of the Act, and 
I do not think that anyone could suggest that this institute falls within it. While it is true that 
manual lebour takes place therein, I do not think that there are any persons, other than the 
instructor, koad in manual labour there, for “employed” does not mean “busy,” “engaged” 
or “occupied,”’. 
Now, what one has to remember in this connection is that we have now to construe 
the expression “worker” as occurring in 8. 2(2) of the Act of 1948, and in my view, 
therefore, it would not be right to construe s. 2(1) by what is contained in s. 151(4) 
of the Factories Act, 1937. In the first place, the language as used in the two Acts 
is different, and unless the two enactments are in identical language, it would not be 
right to construe s. 2(1) by what is contained in s. 151(4) of the Act. 

For these reasons, we think it must be held that the Pistol Bidi Factory which is 
the factory concerned in Criminal Appeals Nos. 805, 806 and 807 as well as “Karim 
Bidi Factory” with which Appeal No. 832 is concerned is a factory within s. 2(m) 
of the Factories Act, 1948, and the Court below was wrong in saying that the Factories 
Act of 1948 was not applicable to this factory. The lower Court was also wrong in 

‘saying that the expression “employed” as occurring in s. 2(l) necessarily involved 
the relationship of masterandservant. These being our conclusions it must be held 
that the orders of acquittal are wrong and will have to be set aside. 

We, therefore, allow Criminal Appeals Nos. 805, 806 and 807 of 1954 and also 

Appeal No. 832 of 1964 aca set aside the orders of acquittal. As these 

ses were disposed of on a pure question of law and the facts were not investigated, 
is directed that the parties will be allowed to lead evidence and the cases will be 
osed of in accordance with law. 


Boe: 







Vyas J. I agree with my learned brother. 

` These are appeals from orders of acquittal. The person prosecuted in cases from 
which Appeals Nos. 805, 806 and 807 of 1954 have arisen wasthe manager of the 
Pistol Bidi Factory at Kolhapur and the charges against him were in respect of 
contraventions of the various roles and sections of the Factories Act. In the case 
which has led to appeal No. 805/54, the allegation against the manager was that he 
had contravened rr. 94 and 95 of the rules framed under the Factories Act and had, 
therefore, committed an offence under s. 92 of the Act. Rule 94 requires that the 
name of a worker in the factory should be entered in the register of leave with wages 
and r. 95 requires that a leave book should be supplied to a worker in the factory. 
The prosecution contended in this case that, when the Factory Inspector Mr. Mardhe- 
kar visited the factory at 2-30 p.m. on September 13, 1952, 110 workers were working 
in the factory, the names of three out of these workers were not entered in the register 
of leave with wages and they were not provided with leave books. In the case which 
has given rise to appeal No. 806/54, the charge against the manager was that he had 


1 [1941] 1 K. B. 608. 
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contravened rr. 35 and 37 of the rules. Rule 35 requires that arrangements for 
drinking water should be made for workers in the factory and r. 37 requires tht 
a label should be attached to the pot containing drinking water showing that there 
was drinking water in the pot for the factory workers. Mr. ekar noticed 
during his visit to this factory that these rules were also contravened. In Appeal 
No. 807/54, the charge against the manager was that he had contravened the provi- 
sions of s. 62 (1) of the Act which requires a register of adult workers to be main- 
tained showing the name of the worker, the nature of his work, the group in which 
he is included, the relay to which he is allotted if his group works on shifts, etc. In 
the case from which Appeal No. 832/54 has arisen, the person prosecuted was the 
manager of the Karim Bidi Factory at Ahmedabad and the charge against him was 
that three workers Fazal Rahim, Ibrahim Mohmed and Abdulla Juma who had 
rendered continuous service of twelve months from April 1, 1949, to March 30, 1950, 
were not allowed leaves with wages though they were entitled to such leave. 

The trial Magistrates in these Kolhapur and Ahmedabad cases, relying on a judgment 
of Mr. Justice Bavdekar in Ramnath Shankarlal Chandak v. State, held that the 
the persons who were engaged in making, packing and winding bidis were not 
employed within the meaning of s. 2(2) of the Factories Act, LXIII of 1948, that 
they were, therefore, not workers within the meaning of s. 2(/) and that accordingly 
the premises which were visited by Mr. Mardhekar on September 13, 1952, and which 
were managed by the respondent in Appeals Nos. 805, 806 and 807 of 1954 and the 
respondent in Appeal No. 832/1954 were not factories within the meaning of s. 2(m) 
ofthe Act. They therefore acquitted the respondents without going into the question 
of fact involved in each case. 

As a matter of fact, the state of the evidence which was led against the respondents 
was also unsatisfactory and perfunctory. For instance, the persons whose names 
were alleged to have been not entered in the register of leave with wages were not 
examined in order to show whether they were employed in the factory and whether 
they were present in the factory on the day when the factory inspector visited the 
factory. No evidence was led to show how many of the workers were paid fixed 
wages and how many were paid according to piece work. No evidence was led even 
to show how many of the persons who were found present in the factory when the 
inspector visited it were actually working in the premises and how many of them 
used to take the bidi making material to their homes. No worker was examined to 


show whether adequate facility was provided to the workers in the factory for ' 


drinking water or whether the workers were provided with leave books. On several 
other material points also, such as how the employment was obtained by workers 
through whom it was obtained eto. the evidence was not led or recorded. T 
Magistrates hardly applied their minds to the issue of fact involved in the cases 
relying on Mr. Justice Bavdekar’s judgment in Ramnath Shankarlal’s case they 
posed of the cases on the ground thatthe Pistol Bidi Factory and the Karim Bi 
Factory were not factories under the Act and, therefore, no offence under the Ac 
was committed by the respondents. All this is regrettable. In our opinion, full 
evidence ought to have been recorded by the Magistrates in order to enable us to 
dispose of the appeals finally in case we came to the conclusion that the acquittals 
of the respondents must be set aside. As the state of the evidence stands, we are 
not in a position to decide the appeals finally, though in our view the acquittal of 
the respondents has to be set aside in each case. We will, therefore, have to order a 
retrial in each case. 


i, 


Now, the view taken by Mr. J ustice Bavdekarin Ramnath Shankarlal’s case was ' 


that in the case of bidi makers who were paid according to piece work and who could 
take the material home for making bidis, there was no contract of service, i.e. no 
relationship of master and servant between the manager or occupier of the fectory 
and the worker. Mr. Justice Bavdekar held that asin his view there was no contract 
of service, i.e. no relationship of master and servant between the management of 
the factory and the bidi makers, the bidi makers could not be said to have been 
e 
1 (1952) Crim. Rev. Appl. No. 685of 1952,  (Unrep.). : 
decided by Bavdekar J., on October 6, 1952. “` ~ 
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approved within the meaning of s. 2(1) of the Factories Act and therefore the concern 
uld not be held to be a factory within the meaning of 8. 2(m) of the Act. 

Now, -the question which has directly arisen for our decision in these appeals is 
whether the view expressed by Mr. Justice Bavdekar in Ramnath Shankarlal’s case 
is a correct view of law. In my opinion, with great respect, the view taken by 
Mr. Justice Bavdekar is not in consonance with the connotation of the term 
‘employed’ nor.is it in consonance with the language of cl. (2) of s. 2 of the Act nor 
with the scheme of the Act. Besides, again with great respect, the expression of the 
view itself has not been consistent in the judgment. In para 3 of his judgment, 
Mr. RnS Bavdekar observed : 

. The persons who were making bidis were making them for remuneration by piecework ; 

but that would not prevent them from coming within the definition of ‘worker ’.” 
Then Mr. Justice Bavdekar proceeded to set out Mr. Gokhale’s contention, which 
was advanced on behalf of the manager of the factory concerned, that the term 
‘employed’ in s. 2(2) of the Act was not used in the sense of being actually engaged or 
kept, but was used in the sense indicating a contract of service between the persons 
engaged in making bidis and the management of the factory. Then Mr. Justice 
Bavdekar set out the provisions ofs. 151 (1) of the English Factories act and observed 
that the term ‘employed’ in that section had the same meaning which Mr. Gokhale 
sought to give to the word ‘employed’ in s. 2(l) of the Indian Factories Act. In 
other words, Mr. Justice Bavdekar accepted Mr. Gokhale’s contention that the 
term ‘employed’ in s. 2(l) indicated a relationship of master and servant between 
the management of the factory and the worker. In the light of this position to which 
Mr. Justice Bavdekar arrived in his judgment, it is obvious that Mr. Justice 
Bavdekar’s observations “The persons who were making bidis were making them for 
remuneration by piecework ; but that would not prevent them from coming within 
the definition of ‘worker’ ” must mean that, when he was making those observations 
he was of the opinion that the fact that the persons who were making bidis were paid 
by piece work was not inconsistent with there being a relationship of a master and 
servant between them and the manager or occupier of the factory. Had Mr. Justice 
Bavdekar felt that there was an inconsistency between the fact that the makers of 
bidis were paid according to piece work and the existence of a relationship of a 
master and servant between them and the management, he would have said that the 
fact that the bidi makers were paid according to piece work would prevent them 
from being called workers within the definition of ‘worker’ given in s. 2(1) of the Act. 
However, what he said was 

“|... The persons who were making bidis were making them for remuneration by piecework ; 
but that would not prevent them from coming within the definition of ‘worker ’,” 
and yet towards the end of the judgment, he made these observations : 

“|... All that we know is that the bidi makers were paid by piecework and could take the 
materials home for making bidis. These facts are consistent with there being no relationship 

f master and servant between the applicant and the bidi makers,” 
learly suggesting thereby that they were not workers under the Act. In short, 

Mr. Justice Bavdekar began his judgment by saying that the piece workers could fall 
under the definition of ‘worker’ given in s. 2(l) of the Act and ended up by saying 
that the fact that the bidi makers were paid according to piece work was consistent 
with there being no relationship of master and servant between the applicant and 
the bidi makers, suggesting thereby that they were not workers under the Act. 

In coming to the conclusion that before a person could be held to be a worker 
within the meaning of 8. 2(1) of the Act, it must be shown that there was a relationship- 
of master and servant between the management of the factory and him, Mr. Justice, 
Bavdekar was guided considerably by the language of ss. 151 and 152 of the English. 
Factories Act and by the decision in the case of Weston v. London County Council. 
It must be seen however that s. 152(4) of the English Factories Act does not define . 
a worker, but merely lays down who shall be deemed to be employed. Indeed there 
is no definition qf the term. ‘worker’ in that Act. In the Indian Factories Act, 1911, 
also, ¢here was no definition of a worker. Section 2, sub-s, (2), of the Act of 1911, 


"1 [1941] 1K. B. 608. we 
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was certainly worded on the model of s. 152(4) of the English Factories Act, because 
it provided that a person who worked in a factory whether for wages or not was 
be deemed to be employed in the factory if he fulfilled certain requirements. These 
provisions of the Act of 1911 were altered, and they must have been altered deliberately, 
when the Indian Factories Act, 1934, was enacted. The phraseology “shall be 
deemed to be” was purposely dropped from s. 2 and what was meant by the term 
‘worker’ was laid down. There is an obvious difference between ‘what is’ and ‘what 
is deemed to be.’ One who does not fall within the definition of a worker given in 
8. 2(1) of the Act and is not, therefore, a worker under the Act may have to be deemed 
to be employed if he fulfils certain conditions, With respect, therefore, Mr, Justice 
Bavdekar was not right when he proceeded on the basis that the definition of a worker 
in the Indian Factories Act as it stood at present was modelled on the English 
Factories Act. In In re K. V. V. Sarma, it was observed by Govinda Menon and 
Basheer Ahmed Sayeed JJ. that it was futile to make comparisons between the 
English Factories Act and the Indian Factories Act ; for one thing, the idea underlying 
the Factories Act in England was the regulation of the employment of manual labour. 
There was no such restriction in the Factories Act prevalent in India. 

It would now be convenient to set out ols. (k), (D) and (m) of s. 2 of the Factories 
Act, LXTIT of 1948. Clause (k) lays down that the manufacturing process means 
any process for making, altering, repairing, ornamenting, finishing, packing, oiling, 
washing, cleaning, breaking up, demolishing or otherwise treating or adapting any 
article or substance with a view to its use, sale, transport, delivery or disposal. 
Clause (l) says that ‘worker’ means a person employed, directly or through any 
agency, whether for wages or not, in any manufacturing process, or in cleaning any 
part of the machinery or premises used for a manufacturing process, or in any other 
kind of work incidental to, or connected with, the manufacturing process, or the 
subject of the manufacturing process; and cl. (m) lays down that 

“ factory’ means any premises including: precincts thereof... z 

(#3) whereon twenty or more workers are working, or were working on any day of the 
preceding twelve months, and in any part of which a manufacturing process is being carried on 
without the aid of power, or is ordinarily so carried on ete.” 

It is clear from the abovementioned provisions of cls. (k), (1) and (m) that until 
the requirements of all these clauses are satisfied, there cannot be a factory under 
the Factories Act. There must be a manufacturing process under the Act carried , 
on on the premises and there must be workers under the Act working on the premises | 
before the premises can amount to a factory under the Act. It is clear to my mind \ 
that the expression “a person employed” in cl. (l) of s. 2 means a person who is j 
actually engaged or occupied in a manufacturing process, a person whose work is \ 
actually utilised in that process. In this conclusion of mine, I am fortified by the } 
meaning assigned to the word ‘employed’ by Blacks in his Law Dictionary at page 657. ' 
Blacks says that the word ‘employed’ signifies both an act of doing a thing and doi 
under a contract or order of doing a thing. Aiyer in his Law Lexicon says tha 
the word ‘employed’ means engaged or occupied in the performance of work or hired 
to perform labour. There are two decisions, one of the Madras High Court and the \ 
other of the Allahbad High Court, to which our attention has been invited by the i 
learned Assistant Government Pleader. In the Madras case, In re K. Chockalingam?, S, 
it was held that the persons who were employed in manufacture of cigars on piece ` 
work system were workers within the meaning of cl. (4) of s. 2 of the Factories Act, 
1934, and it may be noted that there is no difference in terminology between ol. (h) 
of s. 2 of the Factories Act of 1934 and ol. (l) of s. 2 of the Factories Act of 1948. 

In the Allahabad case Emperor v, Kamlapat® also it was held that the piece workers | 
who were paid according to the work turned out by them were persons employed 
within the meaning of the Factories Act. x 

If we turn to the preamble to the F'actories Act, we find that the Act was enacted 
because it was considered expedient to amend the law regulating labour in factories. 
When the Legislature sought to amend the Jaw regulating labour, it is inconceivable 


1 [1953] A. I. R. Mad. 269. i 8 (1929) I. L. R. 52 All, 444. 
2 [1964] A. I. R. Mad. 324° 
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that they would have intended to exclude from the purview of legislation the well- 
wn category of labour, namely those who do piece work on the premises of the 
factory itself and are paid accordingly. If we turn to s. 27 of the Act, it speaks of 
the employmest of a woman or a child and it is only too obvious that the Legislature 
would not have intended that a child should enter into a contract of service with 
the authorities of the factory. Then again, if we turn to s. 34, it provides that no 
person shall be employed in any factory to lift, carry or move any load so heavy 
as to be likely to cause him injury. There is no doubt that this provision must apply 
to all workers, i.e. piece workers and others who might have entered into a contract 
of service with the management of the factory. In enacting s. 34, the Legislature 
was obviously moved by a humane consideration. We do not see any reason why 
the Legislature in enacting the definition of a worker should have intended to define 
the word in such a manner as to exclude the workers who do piece work from the 
benefit of the provisions of the Act which are inspired by considerations of humanity. 
Let us turn next to s. 45. Itisasection which deals with the safety of the person 
of the workers. We cannot imagine that where the safety of the person of the 
workers was concerned, the Legislature would have intended to discriminate between 
workers who had entered into æ contract of service and those who were doing piece- 
work on the premises of the factory. Then there are ss. 46, 47 and 48. In these 
sections, we find provisions regarding maintenance of canteens, rest rooms, etc. 
Now, the provision of canteens, shelters, rest rooms and lunch rooms is under the 
modern legislation considered essential for the welfare and efficiency of labour and 
we cannot believe that in such matters the Legislature would have intended to deny 
these comforts to piece workers and provide them only to those who might have entered 
into a relationship of master and servant with the management of the factory. 
Drinking water to which reference is made in s. 47 is an elementary need of all human 
beings, indeed of the entire animate creation. Itisas vitalto the sustenance of life 
of piece workers as of workers who may have entered into a contract of service and 
we have no doubt that the Legislature while enacting s. 47 of the Act could not 
have intended to make a differentiation between the two categories of labour when 
the question of providing drinking water for sustenance of life is concerned. Then 
there is s, 48 which deals with providing facilities to women workers in the shape of 
their children being looked after. Again, we must proceed on the assumption 
that the Legislature must have had the interests of the children of all women workers 
equally at heart. They would not have made a distinction in this respect between 
women who might be piece workers and women who might have entered into a contract 


‘of service with the management. Thus, Mr. Justice Bavdekar’s construction of the 


term ‘worker,’ namely that it means only that person who has entered into a rela- 
tionship of master and servant with the authorities of the factory, is against the mani- 

t scheme of the Act. 

4s I have said already above, with respect, Mr. Justice Bavdekar’s construction 

tao not in consonance with the language of s. 2(l) of the Act. The definition of a 
worker in cl. (l) is clearly enacted in terms of a person who is “employed tn” and not 
in terms of a person who is employed by. Under the definition, it is immaterial 
how or by whom he is employed so long as he is actually employed in a manufacturing 
process. His being engaged in a manufacturing process may not be directly at the 
instance of the manager or any of his agents. It may be through any agency. A 
person who is engaged in a bidi factory may tell his friends, ralatives or acquain- 
tances who are without work that the work of making bidis is available in a certain 
factory. So saying, he may take them to the factory and those people may find 
piece work employment there. They are not employed by the manager in the sense 
of there being a relationship of master and servant between him and them. They 
are ing? given work, because work has got to be done and people are there for doing 
it ə words “through any agency” are important in cl. (l) of s. 2. They show 
that when a person becomes employed in a manufacturing process within the meaning 
of cl. (2) of s. 2, there may be no direct relationship of a master and servant between 
the manager and him. The employment may be brought about through any agency, 
not necessarily through the manager or his agenoy. 

Now, if we turn to the present oases, we find that some of the persons who were 
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engaged or employed in making bidis are said to have been working in the factory 
for as long as five years. For instance, the contention of the prosecution is that 
Airawan Subrao Ghugre had putin five years’ workin this factory. He was working 
for eight hours a day. He was paid according to the quantity of Werk turned out 
by him. The prosecution further contends that there were checkers who were 
employed in the factory and the work of the checkers was to supervise the work 
which was turned out by the bidi makers. Some persons in addition to working 
on the premises of the factory took the materia] home for making bidis. Indeed, 
it may be stated that if these persons had not been engaged in the factory for doing 
the work of making bidis, bidis would not have been made atall. In these circum- 
stances, I fail to understand why these persons who were packing, winding and making 
bidis should not be said to be “employed” in the factory simply because the manage- 
ment chooses not to pay fixed wages to them or chooses not to enter into a contract 
of service with them, so as to be able to contend subsequently that they are not 
workers under the Act, that the premises would not amount to a factory and that 
therefore the management would not be liable.to discharge any of their obligations 
under the Act in relation to these persons. It is not easy to understand why to this 
category of labour, namely to piece workers, the benefit of the provisions relating 
to sanitation, drinking water, lunch rooms, shelter rooms etc. should not be ex- 
tended. just as it is to be extended to the workers who might have entered into a 
relationship of master and servant with the manager or occupier of the factory. 
If the Legislature had intended to enact that the persons who were not paid fixed 
wages were not to be considered workers under the Act, they would not have used 
the words “whether for wages or not” in cl. (l) of s. 2. In my opinion, this deliberate 
phraseology “whether for wages or not” would show that the Legislature had clearly 
intended that the persons who were paid according to the quantity of work turned 
out by them were to be considered workers within the meaning of the Act. Thus, 
the fact that these piece workers were dot paid fixed wages, but were paid according 
to the quantity of work turned out by them, would not prevent them from being 
called workers under the Act. Having pointed out that the language of cl. (l) of 
s. 2 is clearly against the construction that before a person could be held to be a 
worker under the Act. there must be established a relationship of master and servant 
between the manager or occupier of the factory and the person concerned, I would 
now point out further that even the word ‘wages’ in the expression ‘‘whether for 
wages or not” in cl. (?) does not necessarily lead to a conclusion that between the 
wage-giver and the wage-earner there must be a relationship of master and servant. , 
Stroud in his Judicial Dictionary (Vol. III, at p. 2205) has defined the word ‘wages’ 
in this manner : 
“Though this word (i.e. “wages’”’) might be said to include payment for any services, yet.in 

general the word ‘salary’ is used for payment for services of a higher class and wages is confi 
to tho earnings of labourers and artisans.” 
If the word ‘salary’ is used, then undoubtedly there would be a relationship of mas 
and servant between the person paying the salary and the person receiving the salary - 
But, when what is paid to labourers and artisans, which expression must include 
persons who do miscellaneous labour or piecework labour, is to be considered as 
wages earned by them, there would not necessarily arise a relationship of master 
and servant betwoen the management of the factory and the wage earners. In the 
United States, the word ‘wages’ in certain enactments does notimply that the compen- 
sation i.e. money paid to a labourer or artisan as his earning, is to be determined 
solely upon the basis of time spent in service. It may be determined by the work 
done. (In re K. V.V. Sarma). The point thus is that even the payments made to 
piece workers for the quantity of work turned out by them could be called wages 
within the meaning of the Aot without there being a relationship of master and 
servant between the management of the factory and them. 

We must next proceed to deal with Mr. Gokhale’s contention that the term 
‘employed’ in cl. (1) of s. 2 signifies the existence of a relationship of master and 
servant between the manager or occupier of a factory and a worker. In this con- 


1 [1063] A. I. R. Mad. 269, 275, 
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nection, it may be noted that there are no such words in cl. (1) as ‘contract of service’ 
orfrelationship of master and servant’ or any other words from which such a relation- 
* ship must be necessarily deduced. There is nothing in the language of cl. (l) to 
suggest that the manager or his agent makes the appointment of a worker. The 
section expressly says that a person may get employment or work through any 

agency. It is actual work in a manufacturing process which makes a person a 

worker under s. 2(/). How he gets work is immaterial. In this connection also it 

would be convenient to refer to the decision in In re K. V. V. Sarma. It was held 
in that case that the expression ‘‘whether for wages or not” meant whether the 
person received as remuneration for his services wages, or whether such a person 
was an apprentice learning work or was an honorary worker. In the case of an 
. honorary worker, it is impossible to ccnceive of a relationship of master and servant 
between the authorities of the concern or factory, where he puts in honorary work, 
and him. Then again, there are the words ‘“‘whether for wages or not” and itis difficult 
to conceive of a position where a person who is in relationship of a servant quae the 
authorities of the institution would not be paid wages at all. In this connection, 
the learned advocte Mr. Paranjpe has endeavoured to contend that wages need not 
always be paid in cash. Sometimes they may be paid in kind or partly in kind and 
partly in cash. Mr. Paranjpe has quoted an example of an institution where workers 
may bo provided with uniforms, cheap grain and certain other conveniences in lieu of 
“that may be so in some cases, but in the generality ot cases, it would be 
difeal to conceive of a position that a servant would not be paid any wages, but 
would continue to do work without receiving any) remuneration in cash. In our view, 

therefore, the words “whether for wages or not” in the definition of a worker in cl. (2) 

of s. 2 of the Act would clearly indicate that the Legislature did not intend that, 

before a person could be considered a worker under the Act, there must be a relation- 
ship of master and servant between the authorities of the institution and him. 

T have already commented on the words “through any agency” which are found 

in cl. (2) and those are also important words. They would also show that the method 

as to how a person comes to be employed is not at all material for the purposo of 
deciding whether the person is a worker or not. He may get work through any 
agency. He may get work directly from the authorities of the factory or through 
the authorities’ agents or through any other agency. How he gets work is immaterial. 
What matters is that he should be actually doing work in a manufacturing process. 
In this connection, it would not be out of place to refer to s. 103 of the Act also. 
t Section 103 lays down that 
/ } “If a person is found in a factory at any time, except during intervals for meals or rest, when 
{ work is going on or the machinery is in motion, he shall until the centrary 1s proved, bo doemed 
, for the purposes of this Act and the rules made thereunder to have been at that time employed 
in the factory.” 

I do not think that the Legislature intended to lay down that if any person, say 
jr instance the wife of a worker, just happened tobe found in a factory at the time 
ferred to in s. 103, there should be presumed a relationship of master and servant 
etween the management and her, though the presumption would certainly extend 

to this that she would have to be deemed to be employed in the factory at the time 

unless she proved the contrary. Ido not think J need make any further observations 
-4 on this point. For the reasons which I have stated above, I am of the view that 
$ Mr. Gokhale’s contention that, before a person could be said to be a worker there 
“ must be a relationship of master and servant between the management of the 
factory and him, must be rejected. 
There is one more section referred to during the course of arguments in these 
apper‘s and that is s. 85 of the Act. This is what s. 85 lays down : 
fo ‘Le The State Government may, by notification in the official Gazette. declare that all or 
“sy of the provisions of this Act shall apply to any place wherein a manutacturing process is 
sarried on with or without the aid of power oris so ordinarily carried on, notwithstanding that— 
. (4) the number of persons employed therein is less than ten, if working with the aid of power 
and less than twenéy if worlang without the aid of power, or 
(if) the persons working therein are not employed by the owner thereof but are working 
with the permission of, or under agreement with, such owner : 


e 
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Provided that the manufacturing process is not being carried on by the owner only with a 
ald of his family... 


Mr. Gokhale has invited our attention particularly to cl. (14) of sub-s. (I of this en 
His contention is that the words “are not employed by the owner” in cl. (ii) must 
mean “have not entered into a contract of service with the owner.” He says that 
the words “are not employed by the owner” are used in juxta-position with the 
words ‘‘but are working with the permission of, or under agreement with, such owner” 
in cl, (ii) of sub-s. (1). Then Mr. Gokhale says that in order that the words “but 
are working with the permission of, or under agreement with such owner” should 
have an appropriate meaning, we must construe the words “are not employed by 
the owner” as meaning “have not entered into a contract of service with the owner.” 
I have considered this contention carefully, but I am unable to accept it. I do not 
see how cl. (iè) of sub-s. (1) of s. 85 imports a notion of a relationship of master and 
servant between the management of the factory anda worker. Itis to beremembered 
that ‘‘worker’ ’ is defined by cl. (2) of s. 2 of the Act. So far as the definition of a 
worker is concerned, s. 85 is not a defining section. The word ‘factory’ is defined in 
cl. (m) of s. 2. Thus, so far as the definition of the word ‘factory’ also is concerned, 
s. 85 is not a defining section. Section 85 only says that when a certain place 
becomes a place to which all or any of the provisions of the Factories Act are applied, 
certain persons who would not be workers under a. 2(/) shall be deemed to be workers, 
and the place itself which would not be a factory under s. 2(m) shall be deemed to 
bea factory. Thus, s. 85 cannot help us in the construction of cl. (l) of 8.2. Clause (2) 
of s. 2 must be construed by itself and I have already stated that in the terminology 
of ol. (l), there is no expression from whioh a relationship of master and servant 
between the authorities of the factory and a worker could be deduced 

It is clear that s. 85 was enacted by the Legislature for applying the provisions of 
the Factories Act to those concerns which but fors. 86 would not amount to factories, 
Take a concrete example. A person has a tenement consisting of six rooms. In 
that tenement he has a factory. His workers are forty-five in number. He wants 
to circumvent the provisions of the Factories Act. With that intention, he makes a 
show and the show is that in two of the rooms the concern which is working belongs 
to his son and the 15 workers who are working in those rooms are not his workers, 
but are the workers of his son. Then he makes another show and says that the 
concern which is carried on in two other rooms belongs to another son of his and the 
15 labourers who are working there are not his own men, but are the labourers of his 
second son. Then he says that the concern which is going on in the remaining two ` 
rooms is his own concern and his labourers number only fifteen. In such circum-* 
stances, the provisions of the Factories Act would not apply to that factory but for \ 
the existence of s. 85 on the statute book. Mr. Gokhale says that even for meeting , 
such a contingency it should have been enough for the Legislature to enact cl. (4) 
of sub-s. (1) of s. 85 only. It was not necessary, says Mr. Gokhale, to enact cl. (s+) for 
that purpose. According to Mr. Gokhale, the object of enacting cl. (ii) was to Jd 
down that a place, where persons whose number is less than 10 or 20 as it may be an 
who have not entered into a contract of service with the owner of the factory a 
working, shall be deemed to be a factory. That to my mind is not the dninoton | 
between cl. (i) and cl. (śś) of sub-s. (1) of s. 85. Clause 9 of sub-s. (1) would appl 
where workers are employed, so far a8 appearances go, by the owner of a factory 
and cl. (i) would apply where workers are employed, so far as appearances go, 7 A 
by the owner but by somebody else, but are on the premises with the permission, i 
the owner. Thus, even in s. 85, I see no justification for the contention that befor, 
@ person could be a worker under the Act or could be said to have been employed ? 
under the Act, there must be a relationship of master and servant between the 
management of the factory and him. . 

In support of the contention that a relationship of master and servant must exist 
between the management of a factory and a person employed in the factory before 
the said person could be called a worker under the Act, our attention was invited to 
8.79. Section 79 at the time when these offences are alleged to have taken place 
was in these words: “Every worker who has completed a pariod of twelve mtntha’ 
continuous service...” Both the learned advocates Mr. Gokhale and Mr. Paranjpe 
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have contended that this would show that before a person could be said to be a worker 

der the Act, he must have entered into a contract of service with the managment 
& the factory. While advancing this argument, however, it is forgotten that there 
may be workers under the Act who may have entered into a contract of service 
with the mangmement of the factory. Ido not mean to say that there cannot be a 
body of workers who may have entered into a contract of service with the managment 
of the factory. Allthat I wish to point out is that there is another category of 
labourers also who may not have entered into a contract of service with the manage- 
ment of the factory, but are yet workers under the Act. Section 79 obviously refers 
to workers who may have entered into a contract of service with the manager or 
ocoupier of the factory. 

Then Mr. Paranjpe has drawn our attention to certain other sections in the Act, 
namely ss. 64’and 59, and has argued on the authority of these seotions that a re- 
lationship of master and servant must exist between the management of the factory 
and a worker under the Act. We have gone through these sections. We do not 
find any: warrant therein for the submission of Mr. Paranjpe. 
` The net result therefore is thatthe orders of acquittal in all these cases, which have 
been recorded by the learned Magistrates, must be set aside and for the reason that 
the evidence in all the cases has been unsatisfactorily recorded and the cases have 
been perfunctorily handled, all the cases must be sent back to the learned Magistrates 


for retrial. 
Oases sent back for retrial. 





Before Mr. Justice Shah. 


KRISHNA TUKARAM JADHAV v. THE SECRETARY TO THE CHIEF 
MINISTER, BOMBAY STATE.* 

Criminal Procedure Code (Act V of 1898), Seos. 195, 4, 476—Oomplaint filed by Seoretary to Chief 
Minister against acoused for offence under s. 182, Indian Penal Code—Seoretary authorised 
in writing by Ohief Minister to file such complaint—Whether Magistrate has jurisdiction to 
entertain complaint, 

A complaint in writing by the public servant concerned is a condition precedent to the 
cognisance being taken by a Magistrate of an offence mentioned in s. 195 (1){a) of the Criminal 
Procedure Code, 1898, and that condition must be strictly complied with. A complaint 
not by the public servant concerned or by some public servant to whom he is subordinate, 

5 but by a person who is merely authorised in writing to file a complaint in his own name is 

f not a good. substitute for the requisite complaint so as to confer jurisdiction upon the 

f Magistrate. Section 196 of the Code does not permit any delegation of authority by the 

public servant concerned. f 
} Barkat v. Emperor! and State v. NandlaP, not agreed with. 
; In re Aparao,* discussed. 
Punamchand Maneklal, In re,‘ referred to. 

On September 2, 1952, Krishna and Sambhu (accused Nos. 1 & 2) jointly wrote 
a letter in the form of a petition to the Chief Minister of Bombay and to the 
Minister of Civil Supplies, Bombay, wherein they made certain allegations against 

f one Vithoba, who was-the Jamadar to the Chief Minister of Bombay. Thereafter 
the Secretary to the Chief Minister, Bombay State, filed a complaint in June 1954, 
charging the accused with having committed an offence under s. 182 read with 
s. 84 of the Indian Penal Code, alleging that the accused had given false information 
to the Chief Minister with the intention of causing thereby the Chief Minister to 
proceed against and punish Vithoba or with the intention to cause the Chief Minister 
to use his lawful power as such public servant to the injury and annoyance of 
Vithoba. The Secretary to the Chief Minister, Bombay, who was the complainant 
produced before the trying Magistrate an authority signed by the Chief Minister, 


* Decided, October 1, 1954. Criminal Re- (1942) 44 Cr. L. J. 165. 
vision Application No. 950 of 1954, from an [1951] A. I. R. Saurashtra 8. 
order passed by A. A. Shellim, Presidency {1918} 20 Bom. L. R. 1018. 
Magistrate, 8th Court, Esplanade, Bombay, (1914) I. L. R. 38 Bom. 642, 
in Case No. 238/8 of 1954. © BO 16 Bom. L. R. 446, #5, 
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authorising him to file the complaint against the accused under s. 182 read with 
s. 84 of the Indian Penal Code for giving false information to the Chief Minister 
against Vithoba by presenting the application dated September 2,.1952. Tite 
Magistrate entertained the complaint and proceedings were started against the 
aceuscd. During the trial an objection was raised by the accused as to the 
tenability of the complaint and the jurisdiction of the Court under s, 195 of the 
Criminal Procedure Code, 1898, as the complaitit was not filed by the proper 
public servant concerned, namely the Chief Minister. The Magistrate overruled 
this objection, observing as follows :— 

“In my opinion the intention of s. 195 of the Criminal Procedure Code is only that the 
Court should not punish any person exoept at the instance of the public servant concerned or 
his superior. I do not think that the term ‘complaint’ is used in the technical sense in which 
itis defined ins. 4. In this case, the Chief Minister has, in writing, directed and authorised his 
Secretary by name to filo a complaint under s. 182/34 of the Indian Penal Code against the 
accused by name for giving false information etc. It is obvious that the Chief Minister intended 
that these persons should be punished and that the prosecution was not really at the instance 
of somo other porson.” 


‘Accused No. 1 applied in revision to the High Court against this order of the 
Magistrate. 
_ The application was heard. 


S. B. Kavalekar, with D. H. Parulekar and H. H. Dharia, for accused No. 1: 
Y. I. Desai, for accused No. 2. 
H. M. Choksi, Government Pleader, for -the State. 


Snan J. Krishna Tukaram Jadhav and Sambhu Krishna Jadhav—whom 
I will hereafter refer to as the petitioners,—addressed a letter in the form of a 
petition dated September 2, 1952, to the Chief Minister of Bombay and to the 
Minister of Civil Supplies, Bombay. In that petition they made certain allega- 
tions against one Vithoba Laxman Sakpal. It is unnecessary to set out the details 
of those allegations. Thereafter the Secretary to the Chief Minister, Bombay 
State, filed a complaint in the Court of the Presidency Magistrate, 8th Court, 
Esplanade, Bombay, charging the petitioners with having committed an offence 
under s. 182 read with s. 34 of the Indian Penal Code. It was the case of the 
complainant that both the petitioners gave false information to the Chief Minister, 
“with the intention of causing thereby the Chief Minister to proceed against and 
punish Vithoba Laxman Sakpal or with the intention to cause the Chief Minister 
to use his lawful power as public servant to the injury or annoyance of Vithoba 
Laxman Sakpal.’ The complainant produced before the Court an authority 
signed by the Chief Minister of Bombay to the following effect :— 

“I hereby direct and authorise my Secretary Shri V. Y. Tonpe to file a complaint under 

8. 182 read with s. 34 of the Indian Penal Code against Krishna Tukaram Jadhav and Sambhu 
Krishna Jadhav for giving false information to me against Vithoba Laxman Sakpal by presenting. 
application dated the 2nd September 1952.” 
The Icarned Magistrate entertained the complaint and proceedings were started 
against the .two petitioners. After evidence was partially recorded, counsel 
for the accused raised an objection that the proceedings before the Court 
were without jurisdiction as there was no complaint on record of the Chief 
Minister who alone could file a complaint for the offence charged. The learned 
Magistrate held that the expression ‘complaint’ in s. 195 of the Code of Criminal 
Procedure was not used in any technical sense as defined in s. 4 of the Code. In 

the view of the learned Magistrate 
3 “As the Chief Minister had in writing directed and authorised his Seoretary by name to file 
& complaint under s. 182 read with s. 84 of the Indian Penal Code against the accused by name 
for giving false information eto., it was obvious that the Chief Minister intended that sthose 
persons should be punished and that the prosecution was not really at the inatance of some other 
person.” 
The learned Magistrate accordingly overruled the contention and directed the 
a to proceed. Krishna Tukaram has come to this Court in revision against 
that order. a 


ane 
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The order passed by the learned trial Magistrate is an interlocutory order and 
normally this. Court does not interfere with proceedings before subordinate 
aAa Courts at an interlocutory stage. But in this case it appears that the 
proceedings peņding before the learned Magistrate have been entertained by him 
without suriediction. On the view that I take the proceedings should not be 
permitted to run their normal course and an order either of conviction or acquittal 
should be recorded before entertaining an application in revision. It would 
involve the two accused into considerable trouble and harassment if the proceed- 
ings in the Court of first instance are not quashed at this stage. In my judgment 
the proceedings appear to have been entertained without jurisdiction. 

Section 195(1)(a) of the Code of Criminal Procedure provides :— , 

“No Court shall take cognizance +~- 

(a) of any offence punishable under sections 172 to 188 of the Indian Penal Code, except 

on the complaint in writing of the public servant concerned, or of some other publio servant to 
whom he is subordinate.” 
In the present case it is conceded that there is no complaint in writing of the 
public servant concerned. Evidently the offence with which the accused are 
charged is the offence of giving to the Chief Minister of the State of Bombay, who 
is a public servant, information which the accused knew or believed to be false 
and intended thereby to cause, or knowing it to be likely that they would thereby 
cause, the public servant to do or omit to do something which the public servant 
ought not to do or omit if the true state of facts respecting which the information 
was given were known by them, or to use the lawful power of the public servant 
. to the injury or annoyance of any person. The information having been given 
to the Chief Minister, by reason of s. 195(7)(a) of the Code of Criminal Procedure 
the learned Magistrate can take cognizance of the proceedings, only on a complaint 
in writing by the Chief Minister. Now, the complaint filed in this case on which 
the prosecution has been commenced against the accused is a complaint by the 
Secretary to the Chief Minister and not by the Chief Minister himself. When 
the Legislature has provided that the Court shall not take cognizance of certain 
offences except on the complaint in writing of the public servant or of some other 
public servant to whom he is subordinate, it is not a sufficient compliance with s. 
195(1)(a) that the proceedings are commenced on a complaint in writing which 
is merely authorised by the public servant. In my judgment before proceedings 
can be entertained under s. 182 of the Indian Penal Code, the public servant 
to whom the information relating to which a charge is made has been given must 
make a complaint in writing, or a complaint in writing must be made by some 
.' other public servant to whom such public servant is subordinate. 

A complaint in writing by the public servant concerned is a condition precedent 

the cognizance being taken by a Magistrate of an offence mentioned in s. 195(Z)(a) 

the Code of Criminal Procedure and that condition must be strictly complied 

ith. A complaint not by the public servant concerned or by some public servant 

whom he is subordinate, but by a person who is merely authorised in writing 
to file a complaint in his own name is not a good substitute for the requisite com- 
plaint so as to confer jurisdiction upon the Magistrate. Section 195 of the Code 
of Criminal Procedure does not permit any delegation of authority by the public 
servant concerned. When the Legislature has thought it necessary to permit 
even a limited delegation to be made, an express provision to that effect has been 
made in the Code. Ins. 476 of the Code of Criminal Procedure, which deals with 
the procedure of filing complaints in cases mentioned in s. 195, it is expressly 
provided by the first proviso that 

“..where the Court making the complaint is a High Court, the complaint may be signed 
by such officer of the Court as the Court may appoint.” 

The hkegislature not having made any similar provision, it would be reasonable 
to hold that delegation of authority to file a complaint by the public servant con- 
cerned is not permissible. That view finds support in a full bench decision of 
this Court reported in Punamchand Maneklal, tn re! It was observed in that 


1 (1914) L L. R. 38 Bom. 642, s. c. 16 Bom. L. R. 446, F.B. 
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case by Mr. Justice Heaton that where an Income-tax Collector does not choose 
to give sanction to prosecute an accused person as he could have done er 
s. 195(5) and (e), as they then stood, but he chooses to make a complaint, it is 
not permissible to him to delegate his authority. In that caseythe complaint 
was not lodged by the District Magistrate but by a certain Mr. Lakhia by order 
of the District Magistrate, and it was observed by Mr. Justice Heaton in considering 
the validity of the proceedings started at the instance of Mr. Lakhia :— 

“.,.It was argued that because the complaint, which was made against this applicant 
was lodged by a certain Mr. Lakhia by order of the District Magistrate or the Collector, and 
because the Collector is a public servant to whom the Income-tax Collector is subordinate, there- 
fore this complaint may be regarded as a complaint of the kind provided for in clause (a) of sec- 
tion 195. But that clause provides that the public servant concerned may either give a sanction 
or make a complaint and that seems to me to exolude theidea that a public servant may make 
a complaint by any form of delegation. It seems to me that he must make the complaint, if 
he wishes to take that course, personally. If he does not wish to take that course personally, 
the delegation is obtained by giving the sanction. Similarly the Collector as superior officer, 
though personally no doubt he might make the complaint, cannot delegate the making of a- 
complaint to another,” 

Those observations in my judgment are very pertinent in the present case. 


On behalf of the State reliance was sought to be placed upon certain observations 
made in a judgment of this Court reported in In re Aparao1 That was a case 
in which a District Judge forwarded to the District Magistrate a copy of his 
judgment with a letter in which he called attention to remarks relating to forgery 
of a will and requested the latter to take up the matter for prompt investigation. 
Without examining the District Judge on oath in support of the statements in 
his letter, the District Magistrate ordered a police investigation and treating the 
letter as a complaint, he brought the case for trial before a competent Magistrate. 
The accused applied to the High Court in revision and it was held that the failure 
to examine the District Judge on oath was an irregularity of a kind which came 
within those enumerated in cl. (a) of s. 587 of the Criminal Procedure Code, and 
that, therefore, the proceedings against the accused were properly initiated. The 
point of law decided in that case is not likely to arise, since the amendment to 
8, 200 of the Code of Criminal Procedure, which has obviated the necessity of 
examining public servants on oath when they file complaints in their official 
capacity. But reliance was sought to be placed upon the observations made at 
page 1020 where Mr. Justice Heaton observed that the real purpose of the pro- 
visions of s. 195 was that no man concerned or supposed to be concerned in any of 
the offences enumerated in s. 195 when this supposed offence arises in connection 
with a case or with judicial proceedings and so forth shall be proceeded against 
unless the Court or officer concerned indicates that he thinks the case ought to 
inquired into. Section 195(a) before it was amended in 1928 provided that 
Court shall take cognizance of any offence punishable under ss. 172 to 188 of th 
Indian Penal Code except with the previous sanction or on the complaint of the 
public servant concerned or of some other public servant to whom he was sub- 
ordinate. It was possible, before the Code was amended in the year 1928, for a 
public servant to give sanction for prosecution for offences specified in that sub- 
section and no form of sanction was provided by the Code of Criminal Procedure. 
In those circumstances if there was evidence to indicate that the public 
servant concerned desired that the offender should be prosecuted, that was suffici- 
ent compliance with the terms of s. 195 and a sanction may be deemed to be given. 
The Legislature has now deleted the words ‘‘with the previous sanction or” in the 
section as it stood at the date when the case in In re Aparao was decided. The 
observations made in that case can have no validity since the amendment of the 
Code of Criminal Procedure in the year 1928. i ° 


Reliance was also sought to be placed upon a judgment of a single Judge of hf 
Allahabad High Court reported in Barkat v. Emperor.? Mr. Justice Allsop who 
.decided that case appears to have taken the view that the expression ‘complaint’ 


1 (1918) 20 Bom. L. R. 1018. 2 (1942) 44 Cr. L. J. 185. 
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used in s. 195(Z)(a) was not intended to be used in the sense of a complaint as 
dgfned in s. 4(1)(h) of the Code of Criminal Procedure. In the view of the learned 
Judge the intention of s. 195 is only that Magistrate should not punish any person 
except at the?instance of the public officer concerned or his superior, and he did 
not think that the term ‘complaint’ was used in the technical sense in which it 
was defined in s. 4. With great respect to the learned Judge I am unable 
to agree with that view. When the Legislature makes the jurisdiction of a crimi- 
nal Court dependent upon a complaint in writing by the public servant concerned, 
you cannot substitute the complaint by some otherinformation or report—not of 
the ‘public servant concerned’ but of some other person who has moved the 
Magistrate at the instance of the public servant—and say that the requirements 
of the statute are complied with. If the Legislature has provided a condition 

recedent to the exercise of jurisdiction by a Court, the condition precedent must 

e strictly complied with and a substitute cannot in my judgment avail the 
Magistrate to assume jurisdiction. It is true that the view taken by Mr. Justice 
Allsop appears to have met with approval of a division bench of the Saurashtra 
High Court, presided over by Divatia C. J. in State v. Nandlal? The learned 
Chief Justice in delivering the judgment of the Court does not appear to have 
given any additional reasons besides those given by Mr. Justice Allsop in Barkat 
v. Emperor. I do not think that the view which appealed to the learned Chief 
Justice can be accepted. 

The order passed by the learned trial Magistrate is, therefore, set aside 
and it is directed that the learned trial Magistrate do proceed to dispose of the 
complaint as entertained without jurisdiction. 

Order set aside. 





Before Mr. Justice Shah. 
STATE v. JAMNADAS GORDHANDAS.* 


Bombay Shops and Establishments Act (Bom. LXXIX of 1948), Sece. 2(27), 7(1)(4)(1), 18(1), 52t 
—Bombay Shops and Hstablishmenta Rules, 1949, r. 18(14), Form “A” t+}+—Accused having 
shop for sale of ‘bidis’ and a godown for his merchandisa in same butilding—Shop and godown 
registered under Act—Acoused having another godown in another building in same locality 
for storing ‘bid? leaves required for his business—Whether such godown should be separately 

The entire premises in which goods are sold or services are rendered would be regarded 
as a ‘shop,’ within the meaning of that expression as used in 8. 2(27) of the Bombay Shops 
and Establishments Act, 1948, even though the rest of the premises are not used for that 
purpose. An office, store-room, godown, warehouse or work place, in the premises where 
goods are sold or services are rendered, would not, therefore, be required to be separately 
registered as a shop under the Act. It is only where the office, store-room, godown, ware- 
house or work place is independent of the premises where goods are sold or services are 
rendered to customers that the question of separate registration arises. Whether such office, 
store-room, etc., should be separately registered, or the registration of the shop in which 


1 [1951] A. I. R. Saurashtra 8. 18. (1) Every shop and commercial 


* Decided, October, 8, 1954. Criminal Re- 
ference No. 59 of 1954. 

t The sections are as follows :— 

7. (1) Within the period specified in 

section. 

(4) Within thirty days from the date 
mentioned in column 2 below in respect of an 
establishment mentioned in column 1, the 
statement together with fees shall be sent to 


the tor under sub-section :— 
lishments. Date from which the 
(f) Establishments period of 30 days to 
ing in local areas commence, 


The date on which 
this Aot comes into 
force. 


mentioned in Schedule 
€n date on which this 
ot comes into force. 


establishment shall remain closed on one day 
of the week. The employer shell prepare s 
calender or list of such closed days at the 
beginning of the year, notify such calender 
or list to the Inspector and specify it in a notice 
prominently displayed in a conspicuous place 
in the shop or commercial establishment, 
The rule is as under :— 

18. (14) Every employee shall main- 
tain a visit book, in whch an ector visiting 
the establishment may record his remarks 
regarding any defects that may come to light 
at the time of his i ion and shall produce 
it whenever required to do so by any In- 
spector. 
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goods are sold or services are rendered would include the office, store-room, ete., must depend 

, upon the circumstances of each case. If the premises in which goods are sold or serviges 
are rendered are so intimately connected with the office, store-room, godown, warehouse 
or work place that they may be regarded as one business unit, one registration of the place, 
where goods are sold or services are rendered, and of the office, store-room, godown, ete. 
mainly used in connection with that activity would be sufficient. Where, however, the 
office, store-room, godown, warehouse or work place is not so intimately connected with 
the premises where goods are sold or services are rendered, though used in connection 
with the trade or business, it would be required to be separately registered. 

The acoused had a shop for sale of ‘bidis’ in a part of a building and in another part of 
the same building he had a godown where he kept stocks of his merchandise. This shop 
and godown were registered under s. 7(4) of the Bombay Shops and Establishments Aot, 
1948. The accused maintained another godown in another building in the same locality 
for the storage of ‘bidi’ leaves required for the purpose of his business which he carried on 
in his shop. The accused, however, did not submit any application in respect of this godown 
under s. 7(4)(t) in Form A as required under the Act, and he was prosecuted inter alta for 
an offence under s. 7(1) of the Act read with s. 52 of the Act :— 

Held, that the godown in question was entirely independent of the shop in which goods 
were sold and it had, therefore, to be separately registered under the Act, and, therefore, the 
acoused was guilty of the offence under s. 7(1) read with s. 62 of the Act. 


Govinps1 C. Korax (accused) was carrying on a business in ‘bidi’ and ‘bidi’ 
leaves at 567 Nana Peth, Poona. One Jamnadas Gordhandas was managing this 
business and was the constituted attorney of the accused. The accused had a 
‘bidi’ shop at 567 Nana Peth and attached to this shop was a godown where he 
kept his stock of goods. This shop and the godown were registered under s. 7(4) 
of the Bombay Shops and Establishments Act, 1948. The accused had another 
godown at 281/1 Nana Peth in respect of which the accused had not submitted any 
application under s. 7(4)(#) of the Act. On August 9, 1958, the Inspector of Shops 
visited the godown at 231/1 Nana Peth and found that a statement in Form A 
under the Act had not been sent in respect of this godown although it was used 
for storage of ‘bidi’ leaves for more than six months, that the closure notice board 
was not displayed and that a visit book was not maintained. The accused was 
prosecuted for contravention of s. 7(1) of the Act, for failure to furnish the state- 
ment in ‘Form A, for contravention of s. 18(Z) of the Act for failure to display the 
closure notice board and for contravention of r. 18(4) for not maintaining a visit 
book. 

The trying Magistrate convicted the accused under ss. 7(7) and 18 and r. 18 of 
the Act and sentenced him to pay a fihe of Rs. 25, observing, in his judgment, as 
follows :— 

“The shop as defined in s. 2(27) includes also a godown. This godown is also at a distance 
from acoused's shop and therefore this requires separate registration. To clarify the position 


we have to consider if there are two shops of the same owner, whether they will require compulsory ~~ 


registration and the answer will be only in the affimative.” 

The accused applied in revision to the Court of Session at Poona and the Sessions 
Judge referred the case to the High Court recommending that the conviction of 
the accused be set aside, observing, in his judgment, as follows :— 


“,. the registration as contemplated by s. 7 of the Act has to be made in respect of a shop, 


commercial establishment, residential hotel eto. Here we are concerned only with the question 
whether the godown in 231 Nana Peth is a shop. No goods are alleged to have been sold in 
the godown and no servicos alleged to have been rendered, to customers. Thus the godown 
will not be a shop with the result that it will not be an establishment which requires registration 
under sg. 7. Even in respect of s. 18 the same point arises for consideration and the answer to 
it must be the same. So also in respect of r. 18. The short question, therefore, is whether a 
godown only is a shop. On that question the only reply which is possible under the existing 
provisions of the Act is in the negative, although it will have to be held that a shop includes a 
godown. The shop of the accused was registered. The view taken by the Inspector was that a 
godown attached to the shop also requires registration. That view cannot evidently be supported.” 


The reference came up for hearing before Gajendragadkar and Chainani JJ. 
There was a difference of opinion between their Lordships as to the true meaning 
and effect of the definition of the expression ‘shop’ as used in s. 2(27) of the 


` 


l 


a 
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Bombay Shops and Establishments Act, 1948, and they directed that the papers 
infthe case be placed before the Chief Justice to enable him to nominate a Judge 
to hear the matter. Their Lordships’ judgments, which were delivered on August 
20, 1954, were as follows :— 


GaJENDRAGADEAR J. The short question which arises for decision on this 
reference is whether the godown in question which belongs to the accused is a shop 
within the meaning of s. 2(27) of the Bombay Shops and Establishments Act, 
1948. This question arises in this way: 

The accused owns a bidi shop at house No. 567, Nana Peth, Poona. Attached 
to this shop is a godown. In addition to this godown the accused owns another 
godown at No. 281/1, Nana Peth. The case against the accused was that on 
August 9, 1958, the Inspector of Shops visited this latter godown at about 9 a.m. 
He discovered that a statement in Form A had not been submitted by the accused 
in respect of this godown, although the godown was used for storage of bidi leaves 
for more than six months. This constitutes an offence under s. 7(1) of the Act. 
It was also found that the closure notice board was not displayed in the godown. 
This constitutes an offence under s. 18(2) of the Act. The Inspector also noticed 
that a visit book was not maintained in this godown; and this amounts to a 
contravention of r. 18(4) of the rules framed by the local Government under the 
provisions of. the Act, and thus becomes an offence punishable under the Act. 
The charge against the accused, therefore, was that he had committed the three afore- 
said offences. His plea was that the godown in question is not a shop within the 
meaning of the Act and, therefore, he had committed no offence. The learned 
Magistrate who tried the case rejected the plea made by the accused, accepted 
the prosecution case and convicted the accused of all the three offences charged. 
He directed him to pay Rs. 25 as fine or in default to suffer seven day’s simple 
imprisonment. This order was challenged by the accused by a revisional applica- 
tion preferred by him in the Court of Session at Poona. The learned Sessions 
Judge was disposed to accept the contention raised by the accused that the godown 
in question is not a shop and so he has made the present reference to us. The 
learned Sessions Judge has recommended that since the godown does not amount 
to a shop, no offence can be said to have been proved against the accused and so 
the order of conviction and sentence passed against him should be set aside. That 
is how the short question which we have to decide in the present proceedings is 
whether the godown in question is a shop within the meaning of s. 2(27) of the 
Act. 

Section 2(27) defines the term ‘‘shop” in these words :— 

“* Shop’ means any premises where goods are sold, either by retail or wholesale or where 
services are rendered to customers, and includes an office, a store room, godown, warehouse or 
work place, whether in the same premises or otherwise, mainly used in connection with such 


-trade or business but does not include a factory, a commercial establishment, residential hotel, 


restaurant, eating house, theatre or other place of public amusement or entertainment ; ” 
It would be noticed that this definition consists of three parts. The first part 
refers to premises which constitute a shop. The second part refers to an office, a 
store room, godown, warehouse or work place, and each one of them is said to be 
included in the word “‘shop”, whether it is in the same premises or otherwise, 
provided it is mainly used in connection with such trade or business. The third 
part of the definition excludes the establishments which are mentioned therein. 
The learned Sessions Judge has taken the view that a shop as defined would in- 
clude a godown which is its part and adjunct, but that the godown would not for 
that reason be regarded as a shop. The whole includes the part, but the part 
cannot, therefore, be deemed to be the whole. That, in effect, is the argument 
which the learned Sessions Judge has accepted. Prima facie the argument sounds 
attractive and plausible. But in my opinion it cannot be accepted in view of 
the words used in the section. - 

It is well known that Legislature often adopts the phraseology ‘‘means and 
inaludes” in defining terms where terms are given an artificial meaning, and this 
method of defining terms generally has the effect of enlarging the meaning of the 
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words or phrases occurring in the body of the statute. Similar words are used in 
two other clauses of s. 2 itself. Sub-section (4) defines ‘‘commercial establifh- 
ment” and in doing so it refers to certain establishments which fall under the 
clause beginning with the word ‘‘means”’ and includes some other establishments 
under the inclusive clause. There can be no doubt that the establishments in- 
cluded in the second part of the definition of the expression ‘‘commercial esta- 
blishment” themselves constitute commercial establishments by reason of the 
use of the word ‘‘includes’” with which the second part of the definition begins. 
The definition of the word ‘‘establishment’’ which is contained in sub-s. (8) uses 
the same expressions and I entertain no doubt that the effect of adopting this 
method is to enlarge the scope of the definition of the word ‘‘establishment.”’ It 
seems to me that if we find the expression ‘‘means and includes’’used by s. 2 in 
two other clauses and it is clear that in these two clauses the object of using the 
word ‘‘includes’’ is clearly to enlarge the meaning of the word defined, it would 
be reasonable to attach the same meaning to the words ‘‘means and includes” in 
defining the expression ‘‘shop” in s. 2(27). Thus construed, the definition would 
mean that the word ‘‘shop” means the premises which are described in the first 
part of the definition. It would also mean an office, a store room, godown, ware- 
house or workplace, if it is shown that each one of these is mainly used in con- 
nection with such trade or business as is carried on in the premises mentioned in 
the first part of the definition, whether or not the office, store room, godown, 
warehouse or work place is situated in the same premises or otherwise. In other 
words, it seems to me that Legislature intended to treat a godown as constituting 
a shop within the meaning of the Act, whether the said godown is situated in the 
same premises as the shop falling in the first part of the definition or otherwise. 
The only requirement is that the said godown should be mainly used in connection 
with the trade or business as the shop in the first part of the definition. Thus a 
godown which may be an adjunct of the shop falling in the first part of the defini- 
tion would itself be regarded as a shop. This position, no doubt, is somewhat 
inconsistent with the popular notion about the denotation of the term “‘shop”’, 
but for the purpose of carrying out the object of the Act, the Legislature has delibe- 
rately introduced an artificial definition of the term ‘‘shop”? and has treated an 
office, a store room, godown, warehouse or work place as itself constituting a 
shop. The expression ‘“‘whether in the same premises or otherwise” has been 
deliberately used by the Legislature in order to emphasise the fact that a godown 
or a warehouse would be regarded as a shop by itself even though it may be in the 
same premises as the shop falling under the first part of the definition. This 
interpretation would be consistent with the rule of construction which provides 
that the word ‘‘include” is very generally used in interpretation clauses in order 
to enlarge the meaning of words or phrases occurring in the body of the statute; 
and when it is so used, these words or phrases must be construed as comprehending, 
not only such things as they signify according to their natural import but also, 
those things which the interpretation clause declares that they shall includes] 
(Stroud’s Judicial Dictionary, 3rd edn., p. 1416). In the present case we are 
dealing with a definition which uses the words ‘‘means and includes” and not only 
t“includes,” 

Mr. Patel for the accused has, however, contended that the definition of the 
term ‘‘shop” in s. 2(27) should be construed to mean that it is only the premises 
where goods are sold or services rendered that constitute a shop, and that a godown 
and other places mentioned in the inclusive part of the definition are included in 
the shop and that each one of them doesnot itself constitute a shop. In my opinion, 
if the words used in the definition are construed in their plain grammatical sense, 
they do not yield this construction. When the definition says that ‘‘shop” 
includes a godown, it means that the shop as defined includes a godown; it does 
not mean that the premises which constitute a shop include a godown. And 
Mr. Patel’s argument assumes that the effect of the definition is that the premises 
described in the first part amount to a shop and these premises include a godown. 
I am, therefore, disposed to hold that the term “‘shop” as defined by*s. 2(27) means 
the premises described in the first part as well as the godown and other places 
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meptioned in the second part beginning with the word ‘‘includes.” Thus certain 
pe a es become a shop according to the primary meaning of the word “‘shop”’ as 
defined in the first part; certain other premises are included within this definition 
by the inclusive part of the definition and certain other premises are excluded 
from the definition of the word ‘‘shop.”’ That appears to me to be the effect of the 
three clauses used by the Legislature in defining the term “‘shop.’”’ It is necessary 
to add that Mr. Patel for the accused concedes that the beneficent provisions of 
this Act are intended to be applied even to a godown; but his argument is that 
the same result can be achieved even if it is held that the godown is not a shop 
by itself, but is included in the shop of which it is an adjunct. There can be no 
doubt that this Act is an instance of beneficent legislation, since most of its provi- 
sions are intended to regulate the conditions of work and employment in shops and 
other establishments to which it applies. Therefore, in interpreting the definition 
of the term ‘“‘shop” the Court would be justified in accepting an interpretation 
which carries out the object of the Act and rejecting one which may frustrate the 
said object. In my opinion, if the contention urged by Mr. Patel is accepted, the 
object of the Act would be frustrated in respect of a godown and other places 
mentioned in the second part of the definition. 


The scheme of the Act shows that interests of workmen are intended to be safe- 
guarded ‘in several manners. Under Chapter III the opening hours and closing 
hours of shops are regulated and daily and weekly hours of work are controlled. 
An obligation is imposed upon the employer to provide for interyal for rest for the 
workmen and holidays in a week are required to be fixed. Chapter VI prohibits 
the employment of children and regulates the employment of young persons and 
women to work between 6 a.m. to 7 p.m. Daily hours of work for young persons 
are also differently regulated. Chapter VII deals with the provisions for leave 
and pay during leave, and Chapter XI provides for the maintenance of registers 
and records and display of notices in order to enable the Inspectors to see whether 
the material provisions of the Act are complied with by the proprietors or not. 
These provisions can be enforced by occasional inspections and so the Act provides 
for the appointment of Inspectors by local authorities under s. 48. Section 49 
provides for the powers and duties of Inspectors. Schedule I to the Act shows 
that the Act has been made applicable to as many as 88 local areas in the State of 
Bombay. Inspectors appointed by local authorities have jurisdiction to inspect 
the shops and other establishments to which the Act applies within the municipal 
limits of the local area, and for the purpose of enabling inspection to be effectively 
carried out, the basic requirement is that of registration. Section 7 of the Act 
requires the employer to get his establishment registered. Under this section the 
employer has to submit a statement in a prescribed form showing the name of the 
employer and manager, if any, the postal address of the establishment, the name, 
if any, of the establishment, the category of the establishment, and such other 
particulars as may be prescribed. Sub-section (2) of s. 7 provides that after the 
statement is riceived, the Inspector shall examine its correctness, shall register 
the establishment in the register of establishments in such manner as may be 
prescribed and shall issue, in a prescribed form, a registration certificate to the 
employer, The registration certificate has to be prominently displayed at the 
establishment. Rule 5 of the rules framed by the Government under the rule 
making power conferred by s. 67 provides that within the period mentioned in 
sub-s. (4) of s. 7, the employer shall send to the Inspector of the local area concerned 
a statement in Form A as prescribed by the rules, This form has added some 
particulars as contemplated by cl. (e) of s. 7(1). Now, it would be clear that if a 
godown is held to be a shop as definéd under the Act, the employer would have 
to register the godown and give all the details about the godown in the prescribed 
form and get the godown registered. If, on the other hand, a godown is not 
regarded as a shop, there would be no obligation on the employer to get it registered 
or to supply any information about it. Mr. Patel contended that the rule making 
authority may, while making rules, prescribe a form requirmg the employer to 
give particulars about godown and other places mentioned in the inclusive part 
of the definition of the word “‘shop.”? According to Mr. Patel, as the rules and 
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the prescribed form stand at present, there was no obligation on the ace to 
give information about the godown and so he has committed no offence. e 
godown does not amount to a shop, then Mr. Patel’s contention would have to be 
accepted and the local Government can enforce the provisions of this Act in respect 
of such godowns cnly by changing the prescribed form and making suitable rules 
in that behalf. If the argument of Mr. Patel is accepted, then Form A would have 
to be amended on the ground that it is inconsistent with the provisions of s. 7, 
and this again assumes that cl. (e) in s. 7(1) which deals with other particulars as 
may be prescribed, includes particulars as to godown, store room, warehouse, 
work place or office. Mr. Patel does not suggest that s. 7(1) (b) would authorise 
more than one postal address to be given in the application made under that 
section. He, however, argues that s. 7 authorises the local Government to make 
rules requiring other particulars and among these particulars information about 
the godown may be called for. I am not disposed to accept this argument. It 
appears to me that the particulars which are contemplated by s. 7(1)(e) are in the 
nature of additional information which is required in cls. (7), (8) and (9) of Form A. 
I am unable to accept the view that those particulars can include or refer to a 
godown. If the Legislature had intended that a godown should be treated as a 
part of the premises which are regarded as ashop within the meaning of the Act, 
then s. 7 would have contained a separate clause specifically requiring the employer 
to give information about the godowns, work prn ete. and the postal addresses 
of the same. In my opinion form A prescribed by the rules is perfectly consistent 
with s. 7 and it cannot be amended as suggested by Mr. Patel unless s. 7 itself is 
amended. If that be so, it must follow that the construction suggested by Mr. 
Patel is inconsistent with the provisions of s. 7; that itself would afford a reason 
why the said construction must be rejected. Besides, as I have already indicated, 
in my opinion the said construction is not supported by a fair and reasonable 
construction of the words used in s. 2(27). t 


In dealing with this point it is necessary to make it clear that the godown which 
constitutes a shop within the meaning of s. 2(27) must be a separate entity by itself, 
distinct from the shop with which it is connected. If premises which constitute 
a shop within the first part of the definition are for convenience themselves used 
for different subsidiary purposes, they wquld not constitute different shops. 
Taking the case of a tailor to which Mr. Patel referred, if in a tailor’s shop atone cor- 
ner there is a chair and table which is treated as an office, at another corner is a stock 
of cloth and at a third corner workmen sit for cutting or stitching the clothes, 
these three different places used for convenience for three different purposes would 
not, in my opinion, constitute three different shops. If for the premises in question 
there is the same entrance and the same exit and inside the premises for convenience 
different portions are used for different purposes, they would constitute only one 
shop within the meaning of the definition under s. 2(27). If, on the other hand, 
in the same premises, say on the same floor or on different floors of the same build- 
ing, different rooms or flats of rooms are used separately for different purposes 
they would constitute different shops. The argument of hardship on whic 
Mr. Patel seemed to rely does not really help him, because a petty shopkeeper 
would not on this view be called upon to obtain 2 or 8 different registration certi- 
ficates at all. On the other hand, it must be remembered that the Act applies 
as much to small establishments as to larger ones, and in construing the term 
“shop” as defined in the Act, care must be taken to see that the object of the Act 
is served in respect of both the kinds of establishments, large and small. In the 
case of a large establishment it is quite possible that the premises where goods are 
sold may be in one area and the warehouse or the godown may be in different 
premises in a different area. In such a case if the warehouse or the godown is 
not regarded as a shop, then it would lead to a very anomalous position that for 
inspecting the godown or the warehouse the Inspector would get no material in 
the godown or the warehouse itself, but would have to go to the main premises 
where the registers would be kept. Indeed, under s. 7 as it stands. it seems to pe 
that the scheme of the Act clearly is that for every one of the premises constitutin, 
a shop there must be a separate registration and the registration certificate sued 
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under the Act must be prominently displayed at every one of these shops. On 
E Base urged by Mr. Patel the registration certificate would be displayed 
at Sne place, whereas the warehouse and the godown may be at different places. 
It is common gound that in respect of every shop only one registration certificate 
should be issued. Section 7 in my opinion is consistent with the interpretation of 
the term ‘‘shop” which I am disposed to accept and is inconsistent with the view 
taken by the learned Sessions Judge. Incidentally, it may be pointed out that 
the amount which has to be paid by the employer for registering his shop is by 
no means excessive. In respect ofthe bidi shop with which weare concerned, the 
registration fee is only one rupee. 

The argument that the view taken by the learned Sessions Judge might defeat 
the object of the Act appears to me to be sound particularly in cases where the 
premises where the business is carried on may be in one local area and the godown 
or the work place may be in a different local area. Schedule I shows that the 
Act has been applied to the Poona City and suburban Municipal Boroughs and the 
Poona Cantonment. Similarly it has been applied to the Sholapur Municipal 
Borough and the Barsi Municipal Borough. It is also applied to Greater Bombay 
and to Thana and Kalyan. Now, it is quite possible in the case of big concerns 
that the premises where their business is actually carried on would be situated in 
one local area and their work places or god6wns may be situated in another local 
area. In the case of such establishments the Inspectors who would be authorised 
to inspect would be different. One Inspector would not be authorised to inspect 
both parts of the establishment, because the jurisdiction of the Inspector appointed 

_by a local authority is confined to the territorial limits of the local authority itself. 
So that even if it is assumed that the form is amended and a shopkeeper is required 
to mention all details about the godown as constituting an adjunct of the shop, 
it is difficult to understand how this godown could be inspected unless the godown 
is separately registered with the local authority within whose jurisdiction it is 
situated. Holidays are not uniform in every local area, and indeed s. 80(2) provides 
for different holidays for different areas. This again leads to the inference that 
for proper enforcement of the provisions of the Act a godown which otherwise 
satisfies the tests laid down by s. 2(27) must be regarded as a shop in itself. 
A-godown or a warehouse would normally be expected to employ employees and 
their employment would have to be regulated by the provisions of this Act. If 
the godown or the warehouse and the premises where the business is actually 
carried on are situated in different places, it seems but reasonable that different 
. registers should be kept in all the different places, because Form H which prescribes 
the register of employment which is to be kept by the employer seems to refer to 

each one of the premises where employees are employed. The scheme of the 
ct, in my opinion, is clear. The Inspector would step into a shop as defined and 
uld immediately want to see the registers kept in order to satisfy himself that 
e material provisions are complied with. Therefore, the form of the register 
rescribed in form H and the form of the application prescribed in form A are, in 
y opinion, consistent with the provisions of s. 7 of the Act and they support the 
construction of the term ‘“‘shop”’ which I am disposed to accept. The provisions 
of s. 18 which require that a list or calendar of holidays should be conspicuously 
displayed in a shop support the same conclusion. 

Therefore, in my opinion, the learned Sessions Judge was in error in accepting 
the view that the godown in question does not amount to a shop within the meaning 
of s. 2(27) of the Act. Both Mr. Tarkunde who appeared for the Municipality 
and the learned Government Pleader for the State made it clear to us that they 
were not keen on obtaining a conviction of the accused in the present case. Indeed, 
the business carried on by the accused appears to be on a small scale and the 
Municipality and the Government would not have cared to oppose the reference 
in the ordinary course. But it has been urged before us that the interpretation of 
the term ‘‘shop” which the learned Sessions Judge was disposed to accept might 
cause great inconvenience in adm/iistering the provisions of the Act and might 
in many cases enable employers to evade these provisions altogether. That is 
why ‘this case is treated as a test case and we have been asked to construe the 

LR—11 








162 THE BOMBAY LAW REPORTER. [VoL LVI. 


expression ‘‘shop’’ as defined in sec. 2(27) so as to leave no doubt in the matter 
of the employers’ obligations in respect of godowns and other places mentioned 
in the second part of the said definition. 

I would, therefore, make no order on the reference, because in my opinion the 
learned Magistrate was right in holding that the godown of the accused amounts 
to a shop under s, 2(27) of the Act. 

As to the order of conviction itself, a slight modification would have to be made. 
The conviction of the accused under s. 7(Z) and s. 18 would be' confirmed; but 
that under r. 18 would have to be reversed because the charge in respect of the 
breach of r. 18(4) has not been pressed before us. The fine imposed by the learned 
Magistrate should, in my opinion, be reduced to one of Rs. 5. 


CHAINANI J. I regret I am unable to agree with the view taken by my learned 
brother. 

The accused has a bidi shop in house No. 567 at Nana Peth, Poona. Attached 
to this shop is a godown. The accused has another godown at No. 281/1 Nana 
Peth which also is used by him for storing bidi leaves. 

The two main questions, which arise for consideration, are :— 

1. Whether this godown at 281/1, Nana Peth, is a shop within the meaning 
of the Act, and 

2. Whether under s. 7 of the Act it should be registered separately apart from 
the accused’s bidi shop. 

Clause 27 of s. 2 of the Act defines a shop as follows :— 

“‘ Shop’ means any premises where goods are sold, either by retail or wholesale or where 
services are rendered to customers, and includes an office, a store room, godown, warehouse or 
work place, whether in the same premises or otherwise, mainly used in connection with such 
trade or business but does not include a factory, a commercial establishment, residential hotel, 
restaurant, eating house, theatre or other place of public amusement or entertainment.” 
Leaving out of consideration the words beginning with ‘‘but does not include...”, 
which are not material, the definition consists of two parts. Under the first part 
any premises in which goods are sold or services are rendered to customers is a 
shop. The second part of the definition states that the shop includes an office, 
a store room, godown, warehouse or a work place, whether in the same premises 
or otherwise, mainly used in connection with such trade or business. The words 
“such trade or business” refer to the trade or business mentioned in the first part of 


the definition, namely, that of selling goods or rendering services to customers. . 


It will therefore be seen that every office, store room, godown, warehouse or work 
place is not a shop within the meaning of the Act. It becomes a shop only if it is 
mainly used in connection with the business carried on at a shop gs defined in the 
first part of the definition, that is, in connection with the business of selling goo 
or rendering services to customers. 

Two constructions of this clause have been advanced before us. Mr. Tarkun 
on behalf of the Municipality has contended, and the Government Pleader ha: 
advanced the same arguments, that the words ‘‘includes an office, store room, 
godown, warehouse or work place, whether in the same premises or otherwise 
mainly used in connection with such trade or business” should be read apart from 
the first part of the definition. They have urged that the word “‘includes’’ enlarges 
the meaning of the word ‘‘shop” and that the office, store room, godown, warehouse 
or work place, would by itself be a shop for the purposes of the Act, apart from the 
shop, to which it pertains, and where goods are sold or services are rendered to 
customers. Mr. Patel on behalf of the applicant-accused has on the other hand 
contended that the words ‘‘and includes” must be read along with all the preceding 
words in the definition, that is to say, that the shop as defined in the, first part, 
will, for the purposes of the Act, be deemed to include its office, store room, gqdown, 
warehouse or work place and that such office, store room, godown, warehouse or 
work place will consequently not have to be separately registered under s. 7. 

In my opinion, there are several difficulties in accepting the contentions urged 
on behalf of the prosecution. If the argument that any place used as an office, 
a store room, godown, warehouse or work place would by itself be a shop,” was 


Lee 
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correct, then the words ‘‘whether in the same premises or otherwise” would be 
supdpfluous. A statute ought to be so construed that, if it can be prevented, no 
clauSe, sentence or word shall be superfluous, void or insignificant. (The Queen 
v. Bishop of Oxford). A construction which will leave without effect any part of 
the language of a statute will normally be rejected. (Maxwell, 10th edn., p. 16). 
The words ‘‘whether in the same premises or not” must have been used by the 
Legislature with some purpose. They clearly suggest that the two parts of the 
definition should be read together and that an office, a store room, godown, ware- 
house or work place would for the purposes of the Act be deemed to be included 
in the shop, where goods aresold or where services are rendered. In other words, 
if a shop, as defined in the first part, has a godown, the godown will be deemed to 
form part of the shop and the two together will constitute one establishment, 
whether the godown is situated in the same premises or elsewhere. The same con- 
clusion is suggested by the words ‘‘mainly used in connection with such trade or 
business.” 

A large number of shops have different parts of their premises set apart for selling 
goods, for office, for a store-room or godown and for a work place. For instance 
in a tailor’s shop, one part of the premises is usully set apart for selling cloth and 
for receiving orders of customers. Another portion, frequently separated from 
the other by a screen or a curtain, is used as a work place for stitching clothes. 
Some times a room may also be set apart for use asan office or astore room. If 
Mr. Tarkunde’s arguments be correct, each of these portions would be a separate 
shop according to the definition. It would be immaterial for this purpose whether 
these portions have the same or different entrances and exits. Each of these 
portions or rooms would therefore have to be separately registered as a shop. 
Separate fees will have to be paid for each registration. (In Poona, they vary 
from one rupee to five rupees according to the kind of shop, which is to be registered.) 
Separate notices will have to be displayed in each portion of the premises and the 
various registers will have to be maintained separately for each portion. I find 
it difficult to believe that the Legislature could have intended to cause so much 
inconvenience and hardship to the trade and particularly to petty shop-keepers. 
A construction which leads to inconvenience and hardship should ordinarily be 
avoided (see Maxwell, 10th edn., pp. 181, 191 and 229). 

Mr. Tarkunde irvited our attention to the definitions of the expressions ‘‘com- 
mercial establishment” and ‘‘establishment’’ in cls. (4) and (8) of s. 2, in which 
also the words ‘‘means” and ‘‘and includes” are used. All words in a statute are 

! however to be read in the context in which they are used and there is no universal 
‘ rule that the same words are used in different parts of a statute in the same sense 
(Maxwell, 10th edn., p. 822). It is true that “the word ‘include’ is generally 
used in interpretation clauses in order to enlarge the meaning of words or phrases 
occurring in the body of the statute ; and when it is so used these words or phrases 
t be construed as comprehending, not only such things as they signify according 
to their natural import, but also those things which the interpretation clause 
eclares that they shall include. But the word ‘include’ is susceptible of another 
construction, which may become imperative, if the context of the Act is sufficient 
‘ to show that it was not merely employed for the purpose of adding to the natural 
significance of the words or expressions defined. It may be equivalent to ‘mean 
and include,’ and in that case it may afford an exhaustive explanation of the 
meaning which, for the purposes of the Act, must invariably be attached to these 
words or expressions.” (Per Lord Watson, Dilworth v. Commissioner of Stamps : 
Dilworth v. Commissioner for Land and Income Taz).* 

Mr. Tarkunde also referred us to s. 7 of the Act, sub-s. (1) of which states that 
the employer of every establishment shall send to the Inspector of the local area 
concerped a statement in a prescribed form, together with such fees as may be 
prescribed, containing 

(a) the name of the employer and the manager, if any, 

(b) the postal address of the establishment, and 

(c) such other particulars as may be prescribed. 


1 (1879) 4 Q. B. D. 245, 251. 2 [1899] A. C. 99, 105, 106. 
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Sub-section (2) of this section states that ‘‘on receipt of the statement and the fees, 
the Inspector shall, on being satisfied about the correctness of the ati re 
register the establishment in the register of establishments in such mannet as 
may be prescribed and shall issue, in a prescribed form, a registration certificate 
to the employer” and that the registration certificate shall be prominently 
displayed at the establishment. 

Mr. Tarkunde has urged that words ‘‘the postal address of the establishment” 
are used in singular and that consequently s. 7 contemplates that only one postal 
address of the establishment should be communicated to the Inspector. In cases 
where the office, store room, godown, warehouse or work place of a shop is situated 
in different premises, the postal address of the shop might be different from that 
of its office, store room, godown, warehouse or work place. Mr. Tarkunde has 
therefore contended that the fact that s, 6 contemplates only one postal address 
being communicated to the Inspector shows that the Legislature intended that 
the office, store room, godown, warehouse, or work place of a shop should for the 
purposes of the Act be deemed to be a separate shop, in which case its postal address 
would also have to be reported separately to the Inspector. I do not think that 
there is any force in this argument. Under the Bombay General Clauses Act 
words in the singular include the plural. In cl. (a), the word employer is used in 
singular, but it cannot be seriously contended that if an establishment is run by 
two persons jointly and has two employers, the name of only one of them is to 
be communicated to the Inspector. Therefore, if an establishment has more 
than one postal address, which might be the caseif the shop is situated at one place 
and its godown in another, all its postal addresses will have to be mentioned in the 
statement required to be submitted under s. 7 of the Act. 

As will be seen from the preamble, the object of the Act is to regulate the 
conditions of work and employment in shops and other establishments. In the 
view, which I am inclined to take, the provisions of the Act with regard to these 
matters will also apply to the places used as offices, store-rooms, godowns, ware- 
houses, or work places. The persons employed in such premises will therefore 
enjoy all the benefits of the Act. The object of the Act is therefore not likely to 
be frustrated, if the arguments advanced on behalf of the defence by Mr. Patel 
are accepted. If necessary, Government may make a rule under cl. (c) of sub-s. (2) 
of s. 67 read with cl. (e) of s. 7, sub-s. (1), that in cases where the office, store room, 
godown, ware house or work place of a shop is situated in different premises, full 

articulars of the place where it is situated and the number of persons employed 
In it should be given in the statement required to be submitted unders. 7. Form A, ` 
in which this statement is to be submitted, is prescribed by r. 5 and can therefore 
easily be amended by Government. If such a rule is framed, there would be an 
obligation on the employer to give the required information in respect of his godown 
and it would be possible for the Inspector to inspect it like any other premises 
of the shop. It would also be open to Government to make a rule under s. 67 
providing that a copy of the notice referred to in s. 18 should also be displayed 
in the office, store room, godown or work place of a shop, if it is situated in different 
premises. In my opinion such rules can validly be made under s. 67. ‘ 

The definition of ‘commercial establishment” provides that this expression shall 
not include a shop. There may be cases in which a shop is situated in one local 
area and its godown or work place in another local area. If the words used in the 
definition of ‘‘shop’’ are interpreted as suggested by the defence, the godown or 
work place might escape inspection, as the Inspector of the local area, in which the 
shop is registered will have no jurisdiction outside that local area. Mr. Tarkunde 
pointed out that this will not happen, if the Act is interpreted as urged by him. 
I do not however think that this will be a sufficient ground for construing the 
words differently. As pointed out by Lord Macmillan in London ands North 
Eastern Ry. Co. v. Berriman+ 

“,.. Where penalties for infringement are imposed it is not legitimate to stretch the language 
af & rule, however beneficient its intention, beyond the fair and ordinary meaning of its language.” 
e 


1 [1946] A. C. 278, 295. a 
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Sugh cases are likely to be very few and this may probably be the reason why no 
provision has been made for them by the Legislature. 

The Act prascribes penalties for breach of its provisions. In Tuck & Sons v. 
Priester! Lord Esher, M. R., said (p. 688) : 

“...We must be very careful in construing that section because it imposes a penalty. If 
there is a reasonable interpretation which will avoid the penalty in any particular case we must 
adopt that construction. If there are two reasonable constructions we must give the more lenient 
one. That is the settled rule for the construction of penal sections.” 


This has been cited with approval in London and North Eastern Ry. Co. v. Berriman. 
In R. v. Tronoh Mines, Lids, McNair J. observed (p. 699): 

“*,..On the whole, therefore, although I appreciate that the pointis fully arguable, I think 
that the construction contended for by the defence on this point is correct. It is not, however, 
necessary in @ criminal case such as this to go to that length. It is sufficient to say that, in my 
judgment, it is reasonable and possible construction. For, in the construction of a penal statue— 
to use the words of Lord Simons in Howell v. Falmouth Boat Construction, Lid.4—‘a man should 
not be put in peril on an ambiguity ’.” 

In Tolaram Relumal v. State of Bombay, Mahajan C.J. has observed, 

“itis a well settled rule of construction of penal statutes that if two possible and reason» 
able constructions oan be put upon a penal provision, the court must lean towards that construc- 
tion which expmpts the subject from penalty rather than the one which imposes penalty.” 

The construction which has been suggested on behalf of the defence in this case 
is a reasonable and a possible construction. It puts less obligations on the subject 
and avoids the considerable inconvenience which the other interpretation would 
cause to the business community. It should, therefore, in my opinion be preferred, 
In my opinion, therefore, the better view will be to hold that both the parts 
of the definition should be read together, that is to say, that an office, a store 
room, godown, warehouse, or work lace, if used in connection with the trade 
or business of selling goods or ee ering services to customers, would for the 
purposes of the Act lep part of the shop to which it appertains and where goods 
are sold or services are rendered to customers. In other words the shop and 
its store room, godown, warehouse or work place would for the purposes of the 
Act constitute one establishment. The provisions of the Act with regard to the 
. hours of work, leave and other conditions of service of employees will apply to 
AN such office, store room, godown, warehouse or work place, but it will not have 
to be registered separately under s. 7. 
q Coming to the facts of the present case, the accused has stated in his written- 
statement that the godown at 281/1 Nana Peth has no connection with his bidi 
“shop. It is difficult to accept this statement for this godown is also used for 
storing bidi leaves, which are required for making bidis which the accused sells 
his bidi shop. This godown is therefore obviously maintained by the accused 
connection with the business of his bidi shop. It would therefore be deemed 
be part of the accused’s bidi shop and the provisions of the Act will conse- 
quently apply to it, but in my view, it need not be registered separately under 
s. 7 of the Act. The conviction of the accused for breach of the provisions of 
this section will consequently have to be set aside. 
It is not alleged that the accused has not displayed the notice referred to in 
s, 18 in his bidi shop. There is no provision in the Act or the rules that where the 
godown of a shop is situated in different premises, the notice required to be dis- 
played under s. 18 should also be displayed in such premises. The accused’s 
conviction for contravention of the provisions of s. 18 will therefore also have 
į to be set aside. 
The third charge against the accused has not been pressed. 
I would, therefore, accept the reference made by the Sessions Judge, Poona, and 
set aside the convictions of and the sentence passed upon the accused. 


‘Pur Cuntam. Sincewehavenotbeen able to agreein this matter, we direct that 
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the papers in the case including our two judgments should be placed before the leafed 
Chief Justice to enable him to nominate a Judge who would hear this matter. 


The case was referred to Shah J. who heard the reference. ° 


H. M. Choksi, Government Pleader, for the State. 
V. M. Tarkunde, for the complainant. 
C. P. Patel, for the accused. 


Suan J. There was difference of opinion between Mr. Justice Gajendragadkar 
and Mr. Justice Chainani as to the true meaning and effect of the definition of 
the expression ‘shop’ in s. 2(27) of the Bombay Shops and Establishments 
Act, 1948, and the case has been referred to me for decision. 

Govindji C. Kotak (hereinafter referred to as the accused) carries on business 
in ‘bidi’ and ‘bidi-leaves’ in the town of Poona. He has a shop for sale of ‘bidis’ 
in a part of a building Municipal Census No. 567 in Nana Peth, Poona. In another 
part of the same building he has a godown where he keeps stocks of his merchan- 
dise. The accused maintains another godown in another building also in Nana 
Peth, which is Municipal Census No. 281/1. The shop and godown at Municipal 
Census No. 567 are duly registered under s. 7(4) of the Bombay Shops and Esta- 
blishments Act. The accused did not submit any application in respect of the 
godown at Municipal Census No. 281/1 under s. 7(4) ($) in Form A, even though 
the godown was used for more than six months before August 9, 1958, for 
storage of ‘bidi-leaves’ required for his business which was carried on in the 
shop in Municipal Census No. 567. On August 9, 1958, the Inspector of Shops 
appointed under the Act visited the godown at Municipal Census No. 281/1 and 
found that the statement in Form A had not been submitted in respect of the 
godown and a ‘closure notice’ board was not displayed as required by s. 18(1), 
and a visit book as required by r. 18(14) of the Rules framed under the Act was 
also not maintained. 

The Inspector of Shops thereupon filed a complaint against the accused in the 
Court of the Judicial Magistrate, First Class, Poona, for offences under ss, 7(1) 
and 18(1), and r. 18(14) read with s. 52 of the Act. 

The accused pleaded that the godown was not required to be registered as a 
shop and that no employees were employed in that godown and that it was rarely 
opened. He admitted that it was used for storage of ‘bidi-leaves’. 

The learned Magistrate convicted the accused holding that the godown at 
Municipal Census No. 281/1 was a shop and was required to be separately registered. 
The learned Magistrate sentenced the accused to pay a fine of Rs. 25 in respect 
of all the three offences. 

The accused preferred a revision application to the Court of Session at Poon 
against the conviction and sentence. The learned Sessions Judge at Poona h 
referred the case against the accused to this Court recommending that the convicti 
of the accused be set aside. In the view of the learned Sessions Judge as no good 
were sold and no services were rendered in the godown which was exclusively 
used for storage of merchandise, the godown could not be regarded as a shop and 
was not required to be registered under s.7(4)(¢)of the Act and failure to maintain 
the ‘closure notice’ board and the visit book did not render the accused liable to 
be punished under s. 18(1) and r. 18(74) read with s. 62 of the Act. 

At the hearing of the Reference Mr. Justice Gajendragadkar was of the view 
that the godown at Municipal Census No. 281/1 was a shop within the meaning 
of the Bombay Shops and Establishments Act, 1948, distinct from the shop 
of the accused in Municipal Census No. 567 and was liable to be registered separately 
under s. 7(4) (4) of the Act. Mr. Justice Chainani was of the view that the godown 
at Municipal Census No. 281/1 and the shop and godown at Municipal €ensus 
No. 567 constituted one shop and the former was not required to be separately 
registered. In the view of Mr. Justice Chainani :— 

“The shop and its store-room, godown, warehouse or work place would for the purposes of 
the Act constitute one establishment. The provisions of the Act with regartl to the hoyrs of 
work, leave and other conditions of service of employees will apply to such office, store-room, 
godown, warehouse or work place, but it will not have to be registered separately under a. 7.” 
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Before the learned Judges who heard the Reference the charge under r. 18(14) 
was not pressed, and the prosecution sought to maintain the conviction of the 
accused only ynder ss, 7(1) and 18 of the Act. 

S. 2(27) of the Bombay Shops and Establishments Act defines the expression 
‘shop’ as meaning 

“any premises where goods are sold, either by retail or wholesale or where services are 

rendered to customers, and includes an office, store-room, godown, warehouse or work place, 
whether in the same premises or otherwise, mainly used in connection with such trade or business 
but does not include a factory, a commercial establishment, residential hotel, restaurant, eating 
house, theatre or other place of public amusement or entertainment.” 
The definition consists of three parts and may for a clearer appreciation of the 
effect thereof be nded as follows: The expression ‘shop’ means (1) “any 
premises where goods are sold, either by retail or wholesale or where services are 
rendered to customers”, (2) and the expression ‘‘includes an office, a store-room, 
godown, warehouse or work place, whether in the same premises or otherwise, 
mainly used in connection with such trade or business” (8) but the expression 
“does not include a factory, a commercial establishment, residential hotel, restau- 
rant, eating house, theatre or other place of public amusement or entertainment.” 
The exception contained in the third part of the definition appears to have 
been made with a view to make separate provisions applicable to factories, 
commercial establishments, residential hotels, restaurants, eating houses, theatres 
or other places of public amusement or entertainment. It is clear that the Legis- 
lature has devised a special definition of ‘shop’ of wide import for purposes 
of the Act. Ordinarily, in every use of the word ‘shop’ an essential element is 
the presence of goods in the building in which they are sold. But by the first 
part of the definition premises in which goods are sold wholesale are also included. 
Premises in which only services are rendered are also covered by the definition. 
An attorney’s office, a dentist’s surgery, a hair-dresser’s rooms, a medical practi- 
tioner’s consulting rooms and a mechanic’s repair establishment would be included 
in the definition, though in popular parlance they may not be regarded as ore 
By the second part of the definition several -establishments which may not be 
covered by the first part are “‘included’’ in the definition. The word ‘include’ 
and its grammatical variations are generally used to enlarge the normal or popular 
connotation of an expression for purposes of a statute. As observed in Stroud’s 
Judicial Dictionary, Vol. 2, 3rd ed. at p. 1416, 

“© Inolude’ is very generally used in interpretation clauses in order to enlarge the meaning 
of words or phrases occurring in the body of the statute ; and when it is so used, these words and 
phrases must be construed as comprehending, not only such things as they signify according to 
their natural import but also those things which the interpretation clause declares that they shall 


include.” 
pine second part of the definition therefore extends the meaning of the expression 
' ‘shop’ still further. It includes in the connotation of the expression ‘shop,’ offices, 
store-rooms, godowns, werehouses or work places, mainly used in connection 
with the sale retail or wholesale of goods or for rendering services, whether the 
actual trade or business is carried on in the same premises in which the office, 
store-room, godown, warehouse or work place is situate or otherwise. The ex- 
pression ‘“‘whether in the same premises or otherwise” in the second part of the 
definition is a parenthetical claise which could in the interest of greater clarity 
of expression have been made to follow the expression “‘mainly used in connection 
with such trade or business’’ instead of preceding it. But the intention of the 
Legislature in enacting that clause appears to be fairly clear. The expression 
‘shop’ by the second part of the definition is intended to cover offices, store-rooms, 
godgwns, warehouses or work places, even if goods are not sold either by retail or 
wholesale and no services are rendered to customers therein, provided they are 
used in connection with the sale of goods or rendering of services, and whether 
they are in the same premises in which the goods aresoldor services are rendered 
or otherwise, 
It is difficult to accept the contention raised on behalf of the accused that the 
second part of the definition was intended to be an extension of the expression 
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‘premises’ in the definition of ‘shop’ and it was not intended to be fen 
enlargement of the connotation of ‘shop’ as normally understood or as de 
in the first part of the definition. There is nothing in the firgt part of the 
definition which supports the view that only that portion of the premises where 
goods are sold or services are rendered is a shop. Where services are rendered 
or goods are sold in any premises, the whole premises must be regarded asa shop, 
and it would be plainly unnecessary to state in the second part of the definition 
that portions of the same premises, which are not used for sale of goods or rendering 
services, are also to be regarded as shops when that is clearly implicit in the 
first ee ae That there is some obscurity in the definition cannot be disputed. 
gislature having provided for registration of premises in which goods are 
ould or services are rendered, it could not have been the intention that when any 
premises in which goods are sold or services are rendered to customers are: regis- 
tered, an establishment, such as an office, store-room, godown, warehouse or 
work place in which no such activity is carried on but is in premises which are 
registered, should also be separately registered as a shop for purposes of the Act. 
As already pointed out, the entire premises in which goods are sold or services are 
rendered would be regarded as a shop, even though the rest of the premises are 
not used for that purpose. An office, store-room, godown, warehouse or work 
place, in the premises where goods are sold or services are rendered, would not 
therefore be required to be separately registered as a shop, even though it falls 
within the second part of the definition. It is only where the office, storeroom, 
godown, warehouse or work place is independent of the premises where goods 
are sold or services are rendered to customers that the question of separate regis- 
tration arises. Undoubtedly an office, store-room, godown, warehouse or work 
place is liable to be registered as a shop only if it is mainly used in connection with 
the sale of goods or rendering services to customers. Whether the office, store- 
room, ete., should be separately registered, or the registration of theshop in which 
goods are sold or services are rendered would include office, store-room, ete., must 
depend upon the circumstances of each case. If the premises in which goods are 
sold or services are rendered are so intimately connected with the office, store- 
room, godown, warehouse or work place that they may be regarded as one business 
unit, one registration of the place, where goods are sold or services are rendered, 
and of the office, store-room, godown, etc., mainly used in connection with that 
activity would be sufficient. Where, however, the office, store-room, godown, 
warehouse or work place is not so intimately connected with the premises where 
goods are sold or services are rendered, though used in connection with the trade 
or business, it would be required to be separately registered. 

It was urged by counsel for the Municipality and the learned Government 
Pleader that for one shop there can be one premises only and where there are more 
premises than one, even though they are closely and intimately connected with th 
nature of the business carried on, each must be regarded as an independent shop 
and will have to be registered separately. I am unable to accept that contention. 
There is nothing in the Act which suggests that one premises can contain only 
one shop, or that one shop can have only one premises. It is not the unity of 
premises which makes a shop; it is the unity of trade or business establishment 
which distinguishes one shop from another. Several different business establish- 
ments belonging to different owners or under distinct managements but carrying 
on trade or business in one premises are not unknown, and it cannot be suggested 
that such independent establishments would for purposes of the Bombay Shops 
and Establishments Act, be regarded as a single shop. Again, a single bane 
establishment may occupy distinct and independent structures constructed or 
adapted for separate activities of the establishment, such as executive maņage- 
ment, accounts, consultations, preparation and manufacture of goods, and for 
sale of goods and rendering of services. Independent structures in which different 
activities are carried on may make them distinct premises but would not make 
the structural units separately registrable as shops. In each case jf would be a 
question of fact whether the office is a part ofthe shop in which goods are sold*or 
services are rendered to customers or whether the office is a distinct shop. Under 
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th rules framed for applications for registration under s. 7 it does not appear to 
bænecessary to set out details of the locality where the premises of the shop are 
situate. The, Government may be well advised in framing a rule requiring that 
the applicant for registration of a shop should mention where the premises of a 
shop are situate. In the present case it appears clear that the godown at Municipal 
Census No. 281/1 is entirely independent of the shop in which goods are sold, and 
it is in my judgment required to be separately registered. The accused having 
failed to get the godown separately registered, he was guilty of offences under ss. 7 
(1) and 18(2) read with s. 52 of the Act. 

In that view of the case, the conviction of the accused for breach of r. 18(14) 
will be set aside, but the order of conviction for breach of s. 7({) and s. a of 
the Bombay Shops and Establishments Act will be maintained. The sentence 
Soest by the trial Court will in view of the observation made by Mr. Justice 

ajendragadkar be reduced to Rs. 5. 

Conviction upheld, 


Before Mr. Justice Diatt. 
STATE v. VISHWAS SHAMBHURAO DATAR.* 
Bombay Provincial Municipal Oorporations Act (Bom. LIX of 1949), Sec. 186 (1) (a)—Obstruction 
to bathing place—Individual obstruction not meant by the section. 

The obstruction or stoppage or change contemplated by s. 186(1) (a) of the Bombay 
Provincial Municipal Corporations Act, 1949, is not in respect of an obstruction caused to 
an individual. The section does not apply where there is no obstruction as such to a bathing 
place. 

M. Q. Gawads v. State,! referred to. 


THERE was a house in Budhwar Peth in Poona, which belonged to one V. 8. Datar. 
A portion of the house was ocoupied by Kusum Joglekar, a sister of Datar. One 
room in the other portion of the house was let to one Inamdar. There were two bath 
rooms attached to the house. One bath room was attached to the flat occupied by 
Kusum Joglekar. At first, Kusum allowed Inamdar to use the bath room, but subse- 
quently. prevented him from doing so by locking up the bath room, thus preventing 
Inamdar from using it, for the reason that some pots which she kept in the bath 
room were stolen. - 

- Inamdar complained to the Poona Municipality, who resolved to prosecute Datar 
and his sister (accused). 

The trying Magistrate convicted both the accused of an offence under s. 186(1)(a) 
read with s. 392 of the Bombay Provincial Municipal Corporations Act, 1949, and 
Bae prin Datar to pay a fine of Re. 1 and Kusum to pay a fine of Rs. 10. 

? Both the acoused applied to the Sessions Judge. The Judge being of opinion that 
he convictions and sentences were not according to law referred the cases to the 


High Court. 


The references were heard. 


H. M. Chokst, Government Pleader, for the State. 
V. M. Tarkunde, for the complainant. 
Y. V. Chandrachud, for the accused. 


Dorr J. Theseare two references made by the Second Additional Sessions Judge, 
Poona, in a case arising under the Bombay Provincial Municipal Corporations Act, 
1949. As the question raised is of some importance, it would be necessary to mention 
some elevant facta, 

A house in Poona, bearing No. 78, Budhwar Peth, belongs to one Vishwas Shamburao 
Datar. A portion ofthe house isin the occupation ofhis sister, Mrs. Kusum Krishna- 


*“Deoided, November 18, 1954. Criminal 1 (1055) Oriminal Revision Application No. 
Reference No, 34 of 1954 (with Criminal 799 of 1954, decided by Gajendragadkar J., on 
Refetonce No. 135 of 1954), made by D. G. September 3, 1964 (Unrep.). 

Gatne, 2nd Additional Sessions Judge, Poona. 


170 THE BOMBAY LAW REPORTER. * [von Iyi. 


rao Joglekar and another room in the remaining portion of the house Has 
been let out to one B. D. Inamdar. Itappearsthat there is a common bath room! 
that house which is meant for the use of the tenants and there is also a separate bath 
room which is available for use in respect of the block occupied by ‘Mrs. J oglekar. 
It seems that Inamdar was allowed the use of that bath room for some time but in 
course of time he was prevented from using the same upon the ground that by 
keeping it open Mrs. Joglekar had lost some of her potsin the bathroom. Accordingly, 
Mrs. Joglekar locked the bath room and prevented the Inamdar family from 
using the same. 

Inamdar accordingly complained to the Poona Municipal Corporation and acting 
upon that complaint the Corporation prosecuted Datar and Mrs. Joglekar under 
s. 186(1)(a) and s. 186(2) read with s. 392 of the Bombay Provincial Municipal Cor- 
porations Act, 1949. 

The accused denied that they had committed any offence and contended that 
Inamdar had no right to use the bath room because it was only as a matter of courtesy 
that the Inamdar family was allowed the use of the bath room for some time. It 
was admitted that Mrs. Joglekar had locked the bath room and disallowed its use to 
Inamdar, but her contention was that she had every right to do so. 

Now, the learned trial Magistrate convicted Datar, who was accused No. 1, and 
also convicted Mrs. Joglekar, who was accused No. 2, and sentenced them respectively 
to a fine of Re. L and Rs. 10 under s. 126(1)(a) read with s. 392. 

The matter was then taken before the Sessions Court, Poona, and the learned 
Additional Sessions Judge has made this reference asking that the order of convictions 
and the sentences passed upon the accused should be set aside. 

Upon this reference, the learned Government Pleader has supported the reference. 
The learned advocate for the accused has also supported the reference. But 
Mr. Tarkunde appearing for the complainant has opposed the reference and his 
contention is that the language of s. 186(1)(a) is wide enough to include the case of an 
obstruction caused to an individual. Now, 8. 186(Z) (a), so far as material, provides 
that : 

“No person shall— 

(a) in contravention of any of the provisions of this Act or rules or by-laws or of any notice 
issued or direction given under this Act or without the written permission of the Commissioner,... 
obstruct, stop up,...or change, any drain, ventilation-shaft or pipe, cess-pool, water closet, privy, 
latrine or urinal or batbing or washing place...” 

Mr. Tarkunde says that although in this case the obstruction was not in respect of 
the bath room as such, the obstruction caused to the Inamdar family is an obstruc- 
tion within s. 186(Z) (a). In my opinion, this contention is not well founded. The 
obstruction or stoppage or change contemplated by s. 186(Z) (a) is not in respect of an 
obstruction caused to an individual because what happened in this case was that 
Inamdar was prevented from making use ofthe bath room. There was no obstruction 
as such to the bathing place and the view which I am taking is supported by a decision 
of this Court in M. G. Gawade v. State That was a case which arose under s. 258, 
of the Bombay Municipal Corporation Act. But the language of the two enactments ` 
is similar and the same construction must, therefore, be applied to both the enact- 
ments. In my view, therefore, the reference is justified. 

The result is that both the references will be accepted, and the order of convictions 
and the sentences passed upon accused No. 1 and accused No. 2 will be set aside 
and the fine, if paid, shall be refunded to the accused. 


Convictions and sentences set aside. 


1 (1954) Criminal Revision Application on September 3, 1954 (Caren: 
No. 799 of 1954, desided by Gajendragadkar J., 
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| Before Mr. Justice Gajendragadkar and Mr. Justices Ohainani. 
STATE v. KONDAJI CHIMNAJI DHORGE.* 

Bombay Tenang and Agricultural Lands Act (Bom. LVII of 1948), Secs. 26(2), 81(1){—Landlord— 
Payment of rent by tenant—Paslure to give recetpt in prescribed form—‘‘Landlord,” meaning of— 
Whether st includes landlord's agent. 

The word “landlord” in s. 26(2) of the Bombay Ternancy and Agricultural Lends Aot, 
1048, means the landlord and nothing more. It does not include his agent or any other 
person acting on his behalf. 

Hence, an, agent of the landlord who fails to give a receipt, in the prescribed form as 
required by s. 26(2) of the Aot, for the rent paid to him by the tenant, does not offend against 
s. 81 (1) of the Act. 

E. H. Lewis & Sons, Lid. v. Morelli! and Rex v. Narayan Gosavi Patil," referred to: 


THis was a reference made by the Additional Sessions Judge, Poona. 

One Sopanna was the landlord of certain agricultural lands. He died leaving 
one son Pandurang, who wasaminor. During Pandurang’s minority thelands were 
managed by his uncle Kondaji. The lands were let to one Vithal. Even after 
Pandurang attained majority, the lands continued to be managed by Kondaji. 
On August 18, 1951, while Kondaji was managing the lands after Pandurang became 
a major, Kondaji received rent of the lands from Vithal on Pandurang’s behalf, 
but failed to give to Vithal a receipt for the amount in the form prescribed under 
8, 26(2) of the Bombay Tenancy and Agricultural Lands Act, 1948. He was, therefore, 
prosecuted under s. 81 of the Act. 

The trying Magistrate convicted the accused for the offence charged and fined 
him in a sum of Rs. 100. The Magistrate observed as follows :— 

“The position, therefore, is that the accused had all along represented to the complainant 
that Pandurang was a minor and that the acoused had as the guardian of Pandurang authority 
to recover rent from the complainant. It may be argued, however, that the authority to collect 
rent from the tenant may not necessarily carry with it the responsibility to issue a receipt to the 
tenant. That responsibility is fixed under the Act on the landlord. In my opinion, however, 
in the present case the authority for collection, of rent from the tenant carried with it the responsi- 
bility of the landlord for giving the receipt. It may be noted that Pandurang was a minor at the 
time of the death of the original landlord Sopana and though the proprietary interest in the 
property devolved upon Pandurang on the death of his father, he could not by reason of his 
minority be a proper contracting party. The complainant had taken the lands on lease striotly 
speaking from Pandurang but there was privity of contract between him and the accused alone. 
During the continuance of minority of Pandurang, complainant could not get a proper discharge 
from any one except the accused who had been acting as the guardian of Pandurang. Accused 
was for all practical purposes the landlord and the complainant a tenant.” 

The accused applied to the Additional Sessions Judge in revision. The learned 
Judge was of opinion that the conviction of the accused was not proper, and referred the 
case to the High Court for quashing the conviction and sentence, and observed as 
follows :— 

“... Even according to s. 4 of the Bombay Tenancy and Agricultural Lands Act, 1948, 
the complainant cannot be deemed tobe atenantof the applicant. He is a tenant of Pandurang. 
Prior to that, he was a tenant of Pandurang’s father. He cannot be deemed to be a tenant of 
the applicant. The applicant cannot, therefore, by any stretch of imagination, be said to be a 
landlord of the complainant. In this Act, the Legislature has nowhere said that a person who 
collects rent on behalf of another person shall be deemed to be a landlord for the purposes of 
this Act. The Legislature wherever it intended to give such a meaning has defined the word 


STATE Y. KONDAJI CHIMNAJI (A.Or.J.) 


*Decided, September, 30, 1954. Criminal 
Reference No. 25 of 1954, made by J. M. Sheth, 
Additional Sessions Judge, Poona, in Criminal 
Revision Application No. 142 of 1958, from 
orders of conviction and sentence passed by 
V. P. Parekh, 2nd Addl. City istrate, F.C., 
Poonk, in Criminal Case No. 318/53. 

[Section 26(2). “Every landlord shall give a 
written receipt for the amount of rent at the 
time when such amount is received by him in 
respect of any Jand in such form and in such 
menner as may rosoribed. 

Section 81(1): ever contravenes any 
provision of any of the sections, sub-sections 


or clauses mentioned in the first column of 
the following Table shall, an conviction for 
each such offence, be punishable with fine 
which may extend to the amount mentioned 
in that behalf in the third column of the said 
Table. 
k + 
8. 26 (2) Failure to give written Rs. 100. 
receipt for the amount 
of rent received 
1 eyes 2 All E. R. 1021. 
2 (1948) Criminal Reference No. 98 of 1948, 
decided by Weston and Chainani JJ., on 
September 15, 1948 (Unrep.). 
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‘landlord’ accordingly. In the Bombay Rents, Hotel and Lodging House Rates Conffo! 
Act, the word ‘landlord’ has been defined as under :— 

“ Jandlord’ means any person who is for the time being, receiving, or entitled to receive rent 
in respect of any premises whether on his own account or on account, or on behalf, or for the 
benefit, of any other person, or as a trustee, guardian, or receiver for any other person or who 
would so receive the rent or be entitled to receive the rent if the premises were let to a tenant ; 
and includes any person not being a tenant who from time to time derives title under a landlord ; 
and further includes in respect of his sub-tenant a tenant who has sub-let any premises.” No 
such definition has been given of the word ‘landlord’ in the Act in question. It is, therefore, 
evident that the word ‘lendlord’ would include only the lessor. It will not include ‘the agent’ 
of the lessor. Sections 26 and 81 are the penal sections. They are, therefore, to bo construed 
strictly. As these sections do not lay down that any person who acts on bohalf of the landlord 
and receives the rent shall issue a receipt for the rent in the prescribed form, any person acting 
oa behalf of the landlord cannot be said to have contravened the provisions of s. 26 on account 
of the non-issue of the receipt in the presoribed form.” 


The reference was heard. 


H. M. Chokst, Government Pleader, for the State. 
M. V. Salvi, for the acoused. 
K. P. Karnik (amicus curiae), for the complainant. 


GAJENDRAGADKAR J. This is a reference made to this Court by the learned 
Additional Sessions Judge, Poona, and it raises a short question under the Bombay 
Tenancy and Agricultural Lands Act, 1948. The lands in question originally 
belonged to the undivided family consisting of Pandurang and his father. At the 
time of his father’s death, Pandurang was a minor, and during his minority his uncle 
Kondaji managed his properties on his behalf. The lands in question have been let 
out to Vithal Ranguji for several years on oral tenancy. The rent due from the 
tenant was recovered by Kondaji in the past during the minority of Pandurang and 
it would appear that even after Pandurang became a major Kondaji still continued 
to manage the properties and to collect the rent from the tenant. On August 18, 
1951, Kondaji passed a receipt to Vithal and the present proceedings have been 
commenced against Kondaji under the provisions of s. 81 of the Tenancy Act on the 
ground that the receipt which has been passed by Kondaji to the tenant Vithal is not 
in the form prescribed by the Act. Kondaji pleaded that he was not a landlord 
within the meaning of the Act, and though he did not dispute the allegation of the 
prosecution that the receipt given to the tenant was not in the prescribed form, 
he contended that failure to comply with the provisions of s. 26, sub-s. (2), would not 
make him liable to be punished under s. 81 of the Act. The learned Magistrate 
rejected this contention and found Kondaji guilty under s. 81(Z) read with s. 26(2) 
of the Act. Accordingly he convicted him of the said offence and sentenced him 
to pay a fine of Rs. 15, in default to suffer simple imprisonment for one week. This 
order was challenged by the accused by a revisional application before the learned: 
Additional Sessions Judge, Poona, and the learned Additional Sessions Judge was 
disposed to take the view that, since the accused was not a landlord within the mean- 
ing of the Tenancy Act, he could not be held to have committed any offence under 
s. 81 even though the receipt in question is not in the prescribed form. That is why 
he has made this reference to us and the short point which arises for our decision on 
this reference is whether the accused can be said to have committed an offence under 

8. 81 of the Tenancy Act. 

Before answering this question, it would be relevant to refer to the. material provi- 
sions of this Act. Section 2, sub-s. (18), defines a ‘“Tenant’” as meaning 

“an agriculturist who holds land on lease and includes a person who is deemed to be a 
tenant under the provisions of this Act.” 
This sub-section then adds that the word “landlord” shall be construed accordingly. 
In other words, there is no specific definition of the word “landlord” given by the 
Act, and the only guidance we get in this matter is to be had from the clause in s. 2, 
sub-s. (18), oad says that the word “landlord” shall be construed in accordance 
with the meaning of the word “tenant” which has been defined in that sub-section. 
Section 26, sub-s. (1), provides that, in the absence of an express intimation in writing 
to the contrary by a tenant, every payment made by a tenant to the landlord shall 
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presumed to be a payment on account of rent due by such tenant for the year in 

ich the payment is made. Sub-section (2) then imposes on the landlord the 
obligation to give a written receipt for the amount of rent at the time when such 
amount is re¢eived by him in respect of any land in such form and in such manner 
as may be prescribed. It would be noticed that sub-s. (2) expressly provides that 
the landlord shall give such a receipt. Then we turn to the provisions of the penal 
s. 81. Sub-section (1) of s. 81 penalises the contravention of any provision of any 
of the sections, sub-sections or clauses mentioned in the first column of the Table 
appended to s. 81, and under this Table failure to give written receipt for the amount of 
rent received in the form prescribed is punishable with a fine of Rs. 100. There can 
be no doubt that, if a landlord fails to give a written receipt to the tenant for the 
amount of rent paid by the tenant to the landlord in the form prescribed, he would 
render himself liable to be punished under s. 81, sub-s. (7). The question is whether 
the same result would follow in a case where the receipt is given, not by the landlord 
himself, but by some person acting on his behalf. 

In the present case, there is no dispute as to the facts. The lands admittedly 
belong to Pandurang. It has been found that Pandurang attained majority some 
time in 1949, so that there is no doubt that at the time when the receipt was passed 
Pandurang was a major and the receipt in question has been passed in respect of 
rent paid by the tenant as regards Pandurang’s land. It is also common ground 
that during the minority of Pandurang, and even after Pandurang became a major, 
Kondaji’s management continued and the offending receipt has been passed by 
Kondaji. Mr. Karnik, who appeared in these proceedings at our request as amicus 
curiae, has drawn our attention to the fact that in the receipt Kondaji has used words 
which would suggest that he had a proprietory interest in the land in question. 
That no doubt is true., But, however Kondaji may have described the property, 
there is no doubt that the property belongs to Pandurang and that Kondaji was 
acting as no better and no more than an agent of Pandurang when he collected the 
rent from the tenant and passed a receipt to him. On these facts, can it be said that 
Kondaji, the agent of Pandurang, has committed an offence inasmuch as he has not 
passed a receipt in the form prescribed bys. 26(2) ? Mr. Karnik contends that, in 
deciding this question, the representation made by Kondaji to the tenant cannot be 
regarded as irrelevant. He argues that Kondaji represented to the tenant that he 
was the landlord, and acting on this representation he purported to recover the rent 
and the tenant paid the rent to Kondaji. Mr. Karnik further suggested that just as 
estoppel operates against a tenant in the matter of the landlord’s title and the 
tenant is not allowed to dispute the landlord’s title during the continuance of his 
tenancy, so by parity of reasoning similar estoppel should be brought into operation 
against the agent of the landlord in the position of Kondaji. In support of this 
suggestion, Mr. Karnik invited our attention to the decision in A. H. Lewis & Son, Lid. 
v. Morelli.1 It appears that in this case defendant No. 2 had been let into the premises 
as æ tenant by the plaintiffs and when a dispute arose as to the tenancy rights the 

/ plaintiffs pleaded that they were not the owners of the property, but defendant No. 1 
Morelli was. In dealing with this contention, this is what Mr. Justice Norman has 
observed (p. 1025) :— 

“So, here, if we had found that a tenancy was intended to bo created in the second defendant 
in 1940 we should have held that the plaintiffs were precluded from bringing forward their 
obligations to the first defendant, Morelli, or the term vested by them in him as an excuse to 
avoid the new obligations which they would thus have incurred to the respondent.” 

The learned Judge added (p. 1025) :— 

“... Morelli, of course, could not be affected and might re-enter by title paramount, 
but, as between themselves and their tenant, we should have held the plaintiffs irrevocably 
bound.” 


.Eveh if this principle were to be applied to the facts of this case, it may, at best, show 
that Kondaji would be precluded from disputing the fact that Vithal was a tenant 
of the land ; but the question of estoppel, in our opinion, is hardly of any assistance 
in deciding the question before us. We are dealing with a penal provision in the 

e 


1 [1948] 2 AU E.R. 1021. 
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Tenancy Act and the case against the accused is that for failure to comply with t 
requirements of s. 26(2) he has rendered himself liable to pay a fine. It is w 
settled that in dealing with penal statutes the words used in the penal sections must 
be strictly construed. It is in the light of this principle that we have to decide 
whether the word “landlord” used in 8. 26, sub-s. (2) can reasonably be held to include 
the agent of the landlord or any other person acting on his behalf. 

Now, there can be no doubt that Kondaji is not the landlord of the tenant. The 
title does not vest in Kondaji; the rent which he receives does not belong to him 
and the impugned receipt has, in the eyes of law, been passed by him, not on his 
own account, but on account of his landlord Pandurang. In our opinion, it would 
be straining the language used in s. 26, sub-s. (2) to hold that the expression “every 
landlord” must include, not only the landlord in question, but his agent or any other 
person acting on his behalf. In this connection, it is somewhat significant that in the 
earlier Act of 1939 the provisions in the corresponding section, which was s. 22, were 
in a different form. Section 22, sub-s. (2) of the earlier Act imposed an obligation on 
the landlord to pass a receipt, and sub-s. (3) of that section provided that any person 
who fails to give a written receipt for the amount of rent received by him shall, on 
conviction, be punishable with a certain fine. In other words, whereas the obligation 
to pass a receipt was in terms imposed upon the landlord, the persons who rendered 
themselves liable to be punished for failure to comply with the said provisions were 
described as “any person” failing to comply with the material requirements. In 
Rex v. Narayan Gosavi Patil’, Mr. Justice Weston and my learned brother had to 
consider the question as to whether the expression “any person” used in sub-s. (3) 
of s. 22 of the earlier Act helped to widen the scope of the provisions so as to include, 
not only the landlord, but his agent as well. It would appear from the judgments 
delivered by Mr. Justice Weston and my learned brother that they did not agree on 
the construction of the expression “any person.” Whereas Mr. Justice Weston was 
disposed to take the view that the use of the words “any person” in sub-s. (3) of 
8. 22 expressed the intention of the Legislature to penalise the landlord and his agent, 
my learned brother took a different view. The case was, however, decided on the 
ground that the time within which a receipt should be passed had not been specified 
either in sub-s. (2) orsub-s. (3) of 8. 22, and it appeared that in the said case, even before 
the criminal process was issued against the landlord, he had passed a receipt to the 
tenant. It is unnecessary to consider what the words “any person” in the earlier 
section really meant. I have referred to the words used in the corresponding section 
in the earlier Act to emphasize the fact that, whereas in the earlier section the Legisla- 
ture had used the words ‘‘any person,” which may conceivably give rise to the construc- 
tion that the agent was intended to be penalised by the provisions of the said section, 
those words have been now omitted and the obligation and the liability has been 
confined only to the landlord under s. 26, sub-s. (2) of the Act of 1948. Therefore, 
in our opinion, there is no difficulty whatever in accepting the view of the learned 


additional Sessions Judge that the word “landlord” used ins. 26, sub-s. (2), must mean ` 


a landlord and nothing more. In support of this conclusion, we may also refer to 
the fact that in enacting the provisions of the Bombay Rents, Hotel and Lodging 
House Rates Control Act (Act LVIL of 1947), Legislature has defined the word 
“landlord” as including his agent under s. 5, sub-s. (3), and it is remarkable that 
though this definition in this Act was before the Legislature when it enacted the 
provisions of the present Tenancy Aot, the Legislature has not defined the word 
“Jandlord” as including his agent. That again shows that the Legislature did not 
intend to penalise the agent of the landlord for failure to comply with the 
provisions of s. 26, sub-s. (2). We must, therefore, hold that the learned Additional 
Sessions Judge was right in coming to the conclusion that even on the facts proved 
in the present case the accused is not guilty of the offence charged. 

We would accordingly accept the reference, set aside the order of conviction,and 
sentence passed against the accused, and direct that the accused should be acquitted. 
Fine, if paid, should be refunded. 

Conviction and sentence set aside. 


1 (1948) Criminal Reference No.93 of 1948, September 15, 1948 (Unrep.). * è 
decided by Weston and Chainani JJ., on 


al 
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Before the Hon’bls Mr. M. O. Chagla, Ohtef Justice. © 

* PHILATELIE ORIENT v. KODAK, LIMITED.* 

Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 16+—Sub- 
letting by tenant—Hxpress term in lease not to sub-let—Proviso to s. 16 not capable of defeating 
such term. 

Section 15 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, contains 
an absolute prohibition against the tenant sub-letting the demised premises or assigning or 
transferring his interest therein. The proviso to the section serves the limited purpose of 
withdrawing the absolute prohibition contained in the section to this extent that if the oon- 
tract between the landlord and the tenant permits of transfer of interest, the tenant may do 
80.’ The proviso does not enable the tenant to assign the tenancy in a case where there 
is a prohibition against assignment in the contract of tenancy. 

Ror in ejectment. 

Kodak & Co. (opponents) were the owners of a building known as Kodak House 
on Hornby Road in the Fort area of the city of Bombay. 

On June 6, 1938, the opponents leased a portion of the second floor of the build- 
ing to Charles Neukom for a period of three years. One of the terms of the lease 
Was: 

“The leaseo has agreed not to assign, underlet, or part with possession of the demised pre- 
mises or any part thereof without the previous consent in writing of the landlord. Such consent, 
however, is not to be withheld in the oase of a respectable and responsible assignee or under- 
tenant.” 


At the end of the term of the tenancy no fresh lease was executed, but the tenant 
was allowed to hold over on the same terms and conditions as before. 

On September 14, 1949, the tenant assigned the tenancy together with the business 
that he was carrying on together with its stook-in-trade and goodwill to Philatelie 
Orient (petitioners) without the previous consent in writing of the opponents. 

On April 7, 1951, the opponents serv: d a notice to quit on the original tenant as 
well as the petitioners to quit the premises. 

Eventually, opponents filed an ejectment suit in the Bombay Court of Small 
Causes. The suit was heard by C. G. Modi, who decreed it, observing as follows :— 


“From the wording of the above section it is clear thatthe assignment or transfer of premises 
by a tenant in favour of an assignee or transferee is prohibited except when the Government 
grants such permission by a notification. By notification dated September 21, 1948, the Govern- 
ment of Bombay has permitted transfers or assignments incidental to the sale of a business as 
a going concern together with the stock-in-trade and the good-will thereof, provided that the 
transfer or assignment is of entire interest of the transferor or assignor in such leasehold premises 
together with the business and the stock-in-trade and good-will thereof. It is by virtue of this 

otification that defendant No. 1 has purported to assign in favour of defendants No. 2 his going 
concern of Philatelie Orient, with tenancy right. The assignment is no doubt mado during the 
period of contractual tenancy and in normal course it would have been a valid assignment of 
the tenancy right of defendant No, 1 in favour of defendants No. 2. In the present case, however, 
ol. (2), sub-ol. (7), of the lease dated June 6, 1938, exh. A, prohibits defendant No. 1 from assign- Ț 
ing the premises in suit without the permission of the plaintiffs taken in writing. This isa 7 
term of the contract of tenancy between plaintiffs and defendant No. 1, and defendant No. 1, 
therefore, had no right to assign the premises in breach of the said term. When the tenant 
has assigned his tenancy in breach of a covenant of the lease, the tenant, or defendant No. 1» 


* Decided, November &, 1964. Civil Re- 
vision Application No. 1536 of 1953, from the 
decision of M. D. Lalkaka, Chief Judge, Smali 
Causes Court, Bombay, and P. S. Badami, 
Judge, Small Causes Court, Bombay, in Appeal 
No, 14] of 1953, confirming the order passed 
by ©. Q. Modi, Judge, Small Causes Court, 
Bombay, in Suit No. 939/6819 of 1951. 

+The section runs thus :— ~ 

16. Notwithstanding- anythi 
in any law, it shall not be la 

e 


contained 


after. the.. 


coming into operation of this Act for any 
tenant to sub-let the whole or any part of the 
premises let to him or to assign or transfer in 
other manner his interest therein : 

Provided that the State Government may, 
by notification in the Oficial Gazette, permit in 
any area the transfer of interest in premises 
held under such leases or class of leases and to 
such extent a8 may be specified in the notifica- 
tion. 
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has committed a breach of the said covenant and the landlord is entitled to, Z. u. posession 
under s. 12, sub-el. (1), of the Bombay Rent Act LVII of 1947...1¢ has been held in Balmuku 
& Oo. v. Mangaldas Tribhuvandas Mehta, 55 Bombay Law Reporter, p. 50, by his Lordship 
Chief Justice that ‘there is an obligation upon the tenant, ifhe wishes to be protected by the Act, 
to observe and perform the conditions of the tenancy other than the payment of fent, so long as 
those conditions are not in any way inconsistent with the provisions of the Act. One of the most 
important terms of a tenancy is that the tenant must be in a position to hand over possession 
of the property on the expiration of the lease or the termination of the tenancy. He would 
undoubtedly be committing a breach of the term or condition of the tenancy if he puts himself 
in such a position that when the tenancy is terminated he would not be in a position to hand 
over possession to the landlord. In this case admittedly the tenant has put himself in such a 
position’.” 

The defendants appealed. The appeal was heard by M. D. Lalkaka and P. S. 
Badami. The appeal Court dismissed the appeal, observing as follows :— 

“It is not disputed that the particular transfer is such as would be covered by the relevant 
notification issued by the Government under the powers reserved to the Government under the 
proviso to s. 15 of the Bombay Rent Control Aot, 1947, as it is a transfer or assignment incidental 
to the sale of defendant No. l's business as a going concern together with the stock-in-trade and 
the goodwill thereof and is a transfer or assignment of the entire interest of defendant No. 1 
in the leasehold premises together with the business and stock-in-trade and goodwill thereof, 
The landlords also cannot dispute that this assignment was made when the contractual tonanoy 
in favour of the tenant was in force and had not been legally ended, as the previous notice to 
quit given by the landlord to the tenant was held to be invalid in a previous ejectment action 
against the tenant. Under the ciroumstances, if there bad been no impediment to the creation 
of an assignment in favour of defendant No. 2, the transfer of the tenancy right to defendant 
No. 2 would have beon valid and operative in law even against the landlord. 

In the present case, however, the tenant held the premises on terms which expressly prevented 
him from assigning, underletting or parting with the possession, of the demised premises or any 
part thereof without the previous written consent of the landlord, with a proviso that such con- 
sent was not to be withheld in the case of a respectable and responsible assignee or under-tenant, 
Before assigning his interest in the tenancy no attempt appears to have been made by the tenant 
to obtain his Jandlord’s consent, and in consequence there can be no reliance on the proviso to 
justify the want of consent and it is not disputed that the assignment by defendant No. 1 in 
favout of defendant No. 2 must be taken asin breach of this partioular term of the tenancy.” 


The petitioners applied to the High Court in revision. 


8. Q. Rele, for the petitioners. 
Y. B. Rege, with N. B. Sethna, for the opponents. 


Caaaia O. J. The opponents are the landlords and they filed an ejectment suit 
against defendants Nos. 1 and 2. Defendant No. 1 was their tenant and he assigned 
his right, title and interest in the tenancy to defendant No. 2. The Small Causes 
Court made an ejectment order which has been confirmed in appeal, and this is an 
application in revision against thet order. 

Now, what the Small Causes Court held was that the action of defendant No. 1 
in assigning the tenancy came within the prohibition of s. 15 and was not saved by 
the proviso to that section, and this is the decision that is being challenged by 
Mr. Rele before me. Now, under s. 12 of the Bombay Rent Act the tenant is pro- 
tected if he observes and performs the conditions of the tenancy in so far as they are 
consistent with the provisions of the Act, and Mr. Rele has drawn my attention to 
th. different language used batween this section and the original s. 9 of the Act of 
1944. There the obligation upon the tenant to perform the conditions of the 
tenancy was unqualified, whereas under s. 12 if any provision of the tenancy is in- 
consistent with the provisions of the Act, then the tenant is not bound to observe 
that condition. Ithink there Mr. Rele is right, but he has got tc satisfy me that there 
is any provision of the Act which is inconsistent with the obligation of the tenant 
to observe the term of the tenancy with regard to assignment. Itisnot disputed that 
under the tenancy sgreement between the landlord and the tenant, the tenant 
could not assign without the previous consent of the landlord, nor is it disputed 
that the previous consent was not obtained. Nor does Mr. Rele contend that the 
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PHILATELIE ORIENT v. KODAK, LIMITED.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), See. 15t—~Sub. 
letting by tenant—Hapress term tn lease not to sub-lei—-Proviso to s. 15 not capable of defeating 
such term. 

Section 15 of Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, contains 
an absolute prohibition against the tenant sub-letting the demised premises. The proviso 
to the section serves the limited purpose of withdrawing the absolute prohibition contained 
in the section to this extent that if the contract between the landlord and the tenant 
permits of transfer of interest, the tenant may do so. The proviso does not enable the 
tenant to sub-let the premises in a case where there is a prohibition against sub-letting in 
the contract of tenancy. 


Sort in ejectment. 

Kodak & Oo. (opponents) were the owners of a building known as Kodak House 
on Hornby Road in the Fort area of the city of Bombay. 

On June 6, 1938, the opponents leased a portion of the second floor of the build- 
ing to Charles Neukom for a period of three years. One of the terms of the lease 
was : 

“The lessee has agreed not to assign, underlet, or part with possession of the demised premises 
or any part thereof without the previous consent in writing of the landlord. Such consent, how- 
ever, is not to be withheld in the case of a respectable and responsible assignee or undertenant.”” 


At the end of the term of the tenancy no fresh lease was executed, but the tenant 
was allowed to hold over on the same terms and conditions as beforo. 

On September 14, 1949, the tenant assigned the tenancy together with the business. 
that he was carrying on together with its stock-in-trade and goodwill to Philatelie 
Orient (petitioners) without the previous consent in writing of the opponente. 

On April 7, 1951, the opponents served a notice to quit on the original tenant as 
well as the petitioners to quit the premises. 

Eventually, opponents filed an ejectment suit in the Bombay Court of Small 
Causes. The suit was heard by ©. G. Modi, who decreed it observing as follows :— 


“From the wording of the above seotion it is clear that the assignment or transfer of premises 
by a tenant in favour of an assignee or transferee is prohibited except when the Government 
grants such permission by a notification. By notification dated September 21, 1948, the Govern- 
ment of Bombay has permitted transfers or assignments incidental to the sale of a business as 
a going concern together with the stock-in-trade and the good-will thereof, provided that the 
transfer or assignment is of entire interest of the transferor or assignor in such leasehold premises 
together with the business and the stock-in-trade and good-will thereof. It is by virtue of this 

` notification that defendant No. 1 hes purported to assign in favour of defendants No. 2 his going 
concern of Philatelie Orient, with tenancy right. The assignment is no doubt made during the 
period of contractual tenancy and in normal oourse it would have been a valid assignment of 
the tenancy right of defendant No. 1 in favour of defendants No.2. In the present case, however, 
ol. (2), sub-cl. (7) of the lease dated June 6, 1938, exh. A. prohibits defendant No. 1 from 
assigning the premises in suit without the permission of the plaintiffs taken in writing. This 
is a term of the contract of tenanoy between plaintiffs and defendant No. 1, and defendant No. 1, 
therefore, had no right to assign the premises in breach of the said term. When the tenant 
has assigned his tenanoy in breach of a covenant of the lease, the tenant, or defendant No. 1, 
has committed a breach of the said covenant and the landlord is entitled to recover possession 


* Decided, November 6, 1954. Civil Revision coming into operation of this Act for any 
Application” No. 1585 of 1953, from the tenant to sub-let the whole or any part of the 
decision, of M. D. Lalkaka, Chief Judge, Small premises let to him or to assign or transfer in 
Causes Court, Bombay, and P. 8. Badami, other manner his interest therein : 

Judgé, Small Causes Court, Bombay, in Appeal Provided that the State Government may, 
No. 141 of 1953, confirming the order passed by notification in the Official Gazette, permit in 
by C.. Q. Modi, Judge, Small Causes Court, any area the transfer of interest in premises 
Bombay, in Suit No. 939/6819 of 1951. held under such leases or class of leases and to 

{The section guns thus :— such extent as may be specified in the notifica- 

5. Notwithstanding anythi contained tion. 
in any law, it shall not be la after the 
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& Co. v. Mangaldas Tribhovandas Mehta, 55 Bombay Law Reporter, p. 50, by his Lordshipfhe 
Chief Justice that ‘there is an obligation upon the tenant, if he wishes to be protected by the Aot, 
to observe and perform the conditions of the tenanoy other than the payment af rent, so long as 
those conditions are not in any way inconsistent with the provisions of the Act. One of the most 
important terms of a tenancy is that the tenant must be in a position to hand over possession 
of the property on the expiration of the lease or the termination of the tenancy. He would 
undoubtedly be committing a breach of the term or condition of the tenancy if he puts himself 
in such a position that when the tenancy is terminated he would not be in a position to hand 
over possession to the landlord. In this case admittedly the tenant has put himself in such 
a position.’” 

The defendants appealed. The appeal was heard by M. D. Lalkaka and P. 8. 
Badami. The appeal Court dismissed the appeal observing as follows :— 

“... itis not disputed that the particular transfer is such as would be covered by the relevant 
notification issued by the Government under the powers reserved to the Government under the 
proviso to s. 15 of the Bombay Rent Control Act, 1947, as it is a transfer or assignment incidental 
to the sale of defendant No. 1’s business as a going concern together with the stock-in-trade and 
the goodwill thereof and is a transfer or assignment of the entire interest of defendant No. 1 
in the leasehold premises together with the business and stock-in-trade and goodwill thereof. 
The landlords also cannot dispute that this assignment was made when the contractual tenancy 
in favour of the tenant was in force and had not been legally ended, as the previous notice to 
quit given by the landlord to the tenant was held to be invalid in a previous ejectment action 
against the tenant. Under the circumstances, if there had been no impediment to the ‘creation 
of an assignmont in favour of defendant No. 2, the transfer of the tenanoy right to defendant 
No. 2 would have been valid and operative in law even against the landlord. 


In the present case, however, the tenant held the premises on terms which expressly prevented 
him from assigning, underletting or parting with the possession of tho demised premises or any 
part thereof without the previous written consent of the landlord, with a proviso that such con- 
sent was not to be withheld in the case of a respectable and responsible assignee or under-tenant. 
Before assigning his interost in the tenancy no attempt appears to havo been made by the tenant 
to obtain his landlord’s consent, and in consequence there can be no reliance on the proviso to 
justify the want of consent and it is not disputed that the assignment by defendant No. 1 in 
favour of defendant No. 2 must be taken as in breach of this particular term of the tenancy.” 


The petitioners applied to the High Court in revision. 


S.C. Rele, for the petitioners. 
Y. B. Rege, with N. B. Sethna, for the opponents. 


under s. 12, sub-ol. {7} of the Bombay Rent Act LVII of 1947... It has been held in orth e 


Cuaca C. J. The opponents are the landlords and they filed an ejectment suit 
against defendants Nos. Land 2. Defendant No. 1 was their tenant and he assigned 
his right, title and interest in the tenancy to defendant No. 2. The Small Causes 
Court made an ejectment order which has been confirmed in appeal, and this is an 
application in revision against that order. A 


Now, what the Small Causes Court held was that the action of defendant No. 1 
in assigning the tenancy came within the prohibition of s. 15 and was not saved by 
the proviso to that section, and this is the decision that is being challenged by 
Mr. Rele before me. Now, under s. 12 of the Bombay Rent Act the tenant is pro- 
tected if he observes and performs the conditions of the tenancy in so far as they are 
consistent with the provisions of the Act, and Mr. Rele has drawn my attention to 
the different language used between this section and the original s. 9 of the Act of 
1944. There the obligation upon the tenant to perform the conditions of the 
tenancy was unqualified, whereas under s. 12 if any provision of the tenancy is in- 
consistent with the provisions of the Act, then the tenant is not bound to observe 
thet condition. I think there Mr. Rele is right, but he has got to satisfy me that here 
is any provision of the Act which is inconsistent with the obligation of the tenant 
to observe the term of the tenancy with regard toassignment. It isnot disputed that 
under the tenancy agreement between the landlord and the tenant, the tenant 
could not assign without the previous consent of the landlord, nor is it disputed 
that the previous consent was not obtained. Nor does Mr. Rele contend that the 


wma. 
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tendht did not commit a breach of the term of his agreement with the landlord. 
But his contention is that the tenant is freed from his obligation to observe this 
condition becauge it is not consistent with the provisions of the Act. 

Now, what is relied upon is the proviso to s. 15. The scheme ofs. 15is that the 
section itself contains an absolute prohibition against subletting of premises or 
assignment or transfer of premises, and in this respect again the section is different 
from s. 10 where the subletting was permitted notwithstanding anything to the 
contrary in any law for the time being in force. Therefore, the present Act contains 
a complete reversal of the policy of the Legislature and enacts a complete prohibition 
against sub-letting, assigning or transfer of a tenancy. But a proviso to that section 
was enacted by a subsequent Act, Act XXXVI of 1948, and the proviso is to the 
following effect : 

“Provided that the State Government may, by notification in the Ofictal Gazetis, permit 
in any area the transfer of interest in premises held under such leases or olass of leases and to such 
extent as may be specified in the notification.” 

Now, admittedly, the premises in question are covered by the Government notifica- 
tion, and what is argued by Mr. Rele is that if the Government issues a notification 
under the proviso, then the tenant becomes entitled to transfer his interest in the 
premises notwithstanding the fact that the contract of tenancy prohibits him from 
doing so. In my opinion that is not the correct interpretation to be put upon the 
proviso. Section 15 having enacted a complete prohibition, the proviso relaxes 
that prohibition to the extent set out in the proviso, and the question is what is the 
extent and nature of that relaxetion. The prohibition under s. 15 is that even though 
a contract may permit sub-letting or transfer or assignment, the sub-letting or assign- 
ment or transfer would be unlawful and prohibited. The Legislature by enacting 
the proviso permits the transfer of interest in certain premises. Therefore the 
prohibition contained in s. 15 to that extent is relaxed. But the proviso does not 
mean that the Legislature permitted the tenant to commit a breach of a term of the 
tenancy. If a tenant was entitled under the contract of tenancy to transfer his 
interest in premises, then the prohibition against his doing so contained in s. 15 was 
withdrawn and he was allowed to exercise his contractual right. But Mr. Rele 
wants me to go furthér and to hold that the proviso not only permitted the tenant 
to exercise his contractual right, but permitted him to commit a breach of his 
contractual obligation. In other words, although the contract between the tenant 
and the landlord prevented the tenant to assign the premises without the previous 
consent of the landlord, the Legislature in its generosity permitted the tenant to 


’ violate the sanctity of the contract and transfer his interest in the premises contrary 


to the provisions of the lease. Now, such an interpretation upon the proviso would 
be contrary to all canons of construction. As I pointed out in Cooper v. Shiavax 
Cambata,: that it is a fundamental canon of construction that a Court of law would 
not permit the sanctity of obligations or of contracts to be interfered with unless the 
tute in express terms permits a violation of that sanctity, and I do not read the 
proviso as permitting the tenant in express terms to violate the sanctity of the 
ontract. In my opinion, the proviso serves the limited purpose of withdrawing the 
bsolute prohibition contained in s. 15 and that absolute prohibition is withdrawn 
to this extent that if the contract between the landlord and the tenant permits of 
transfer of interest, then the tenant may do so and should not come within the 
prohibition contained in s. 15 itself. 

In my opinion, therefore, the Courts below were right in the conclusion they came 
to. The result is that the rule is discharged with costs. Stay order vacated. The 
plaintiffs agree and undertake not to execute the order for ejectment on the petitioners 
undertaking to give vacant possession of the premises on or before December 31, 1954. 


s Rule discharged. 


1 (1948) 50 Bom. L. R. 718, 725. 
L. R.—12, 
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Before the Hon'ble Mr. M. O. Ohagla, Ohief Justice, and Mr. Justice Dixit. 
KALLAPPA JOTEPPA AJUR v. MURIGEPPA RUDRAPPA GUGWAD:* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Seo. @4—Eand Revenue ° 
Code (Bom. V of 1879), Sec. 209—Appeal—Dismissed for dafault—Decision on merits. 
In hearing an appeal under s. 74 of the Bombay Tenancy and Agricultural Lands Act, 
1948, as under s. 209 of the Land Revenue Code, 1879, the appellate ‘authority is not at 
liberty to dismiss the appeal for default, but must decide it on merits. 

Tux family of Kallappa (applicant) was in possession of certain lands at Shivapur 
in Belgaum district as tenant of Murigeppa and Durdendappa (opponents Nos. 1 
and 2). 

The opponents filed proceedings before the Mamlatdar alleging that as the applicant 
had made default in paying rent from 1946-47 to 1949-50 the possession of the lands 
in dispute should be delivered to the opponents. The Mamlatdar awarded posses- 
sion as prayed for. 

The applicant appealed to the Prant Officer; but as the appellant failed to appear 
on the date of hearing, the appeal was dismissed for default. The applicant appealed 
further to the Bombay Revenue Tribunal, but was informed by the Tribunal on 
May 10, 1954, that his appeal was dismissed. 

The applicant next applied to the High Court. 


H. F. M. Reddy, for the petitioner. 
K. G. Datar, for opponents Nos. 1 and 2. 


Cuaeta C. J. The Mamlatdar, on an application of the landlords, who are 
opponents Nos. 1 and 2, ordered the tenant, the petitioner, to hand over possession 
of the lands leased to him on the ground that he had failed to pay rent for more 
than three years from 1947 to 1951. The tenant appealed to the Prant Officer. 
The Prant Officer dismissed that appeal. The tenant went in revision to the Revenue 
Tribunal and the Revenue Tribunal also dismissed the revision application. 

Now, the only point urged by Mr. Reddy before us is that the Prant Officer did 
not exercise the jurisdiction vested in him of hearing the appeal preferred to him on 
merits. It appears that the tenant made an application for adjournment. That 
application was refused and the order made by the District Deputy Collector is to | 
the following effect : 

“The appellant is absent although served with notice. The appeal is therefore dismissed. 
The appellant should be informed by post. The respondents have been informed in Court.’ 


Now, notwithstanding the tenacious argument of Mr. Datar, we refuse to read this ` 
order to mean that the appeal was dismissed summarily by the Prant Officer. Noth- : 
ing can be clearer than the language used by the Prant Officer that this appeal was 
dismissed for default for the absence of the appellant in answer to the notice and » 
the failure of the appellant to argue his appeal. What is urged by Mr. Reddy is 
that there is no power conferred upon the Prant Officer to dismiss an appeal for 
default. Even if the appellant is absent, he must decide the appeal on merits. 

our opinion that contention is sound and must prevail. 

Turning to s. 74 of the Tenancy Act, which provides for appeals against the orders 
of the Mamlatdar, it says that an appeal may be filed to the Collector, and then the 
cases in which the appeal lies are set out. Turning to sub-s. (2) it provides: 

“Save as otherwise provided in this Act, the provisions of Chapter XII of the Bombay Land 
Revenue Code, 1879, shall apply to appeals to the Collector under this Act, as if the Collector 
were the immediate superior of the Mamlatdar or the Tribunal. The Collector in appeal shall 
have power to award costs.” q 
Turning to Chap. XIII of the Land Revenue Code, s. 209 is the material section, and . 
that section sets out what the powers of the appellate authority are, and thofe powers 
are either to annul, reverse, modify or confirm the decision or order of the subordinate 
officer appealed against. In our opinion, this language makes it clear that the 
decision of the appellate authority, whatever form or shape it may take, whether 


A 


*Decided, November 8, 1954. Special Civil Application No. 1772 of 1954. 
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it alfnuls or reverses or modifies or confirms the decision of the lower authority, must 
be # decision on merits. The language used by the Legislature does not confer 
« upon the appellate authority the power to dismiss an appeal for default. Then there 

is a proviso to s.°209 and that is in the following words : 

“Provided that it shall not be necessary for the appellate authority to record reasons in 
writing-— 

{a) When an appeal is dismissed summarily, or 

(b) When the decision or order appealed from is itself a decision or order recorded in appeal 
or 

(c) When an appeal is made to the State Government under section 204.” 
Now, cl. (a) is the material clause and this also clearly assumes that when the appeal 
is dismissed summarily, it must be dismissed on merits, and the only indulgence, as it 
were, granted to the appellate authority is that it need not record its reasons in writing. 

When we turn to the rules framed under the Land Revenue Code with regard to 
appeals, the position is made clearer. Rule 130 deals with the form and contents 
of the appeal. Rule 131 deals with presentation and it provides that appeals may 
either be presented to the authority to whom an appeal lies in person or be forwarded 

_ to him by post. Rule 132is headed ‘‘Rojection of appeals without inquiry into their 
merits,” and it provides : . 
“Inattention in any material respect to the requirements of rule 130 or 131 will render an 
appeal liable to be rejected without inquiry into its merits.” 
Therefore, it is only a non-compliance with either r. 130 or 131 that may result in 
the appellant having his appeal dismissed without the merits being gone into. 
Therefore r. 132 itself suggests that if there is a compliance with r. 130, that means 
that the appeal is in proper form, and if there is compliance with r. 131 which provides 
for how the appeal should be presented, there is an obligation cast upon the appellate 
authority to dispose of the appeal on merits. There is a further indication in the 
rules which also makes it clear that an appeal cannot be dismissed for default. No 
provision is made in these rules for the giving of notice to the appellant as to when 
his appeal should be heard. Therefore there is no obligation cast upon the appellant 
to appear and argue his appeal. In this particular case the Prant Officer chose to 
give notice to the appellant, but he was not bound to do so. It is clear that an 
appellate authority can only exercise its power of dismissing an appeal for default 
provided a notice is given to the appellant and thero is an obligation upon the 
appellant to appear in answer to that notice. Itis sometimes forgotten that powers 
‘to dismiss appeals for default are not powers which are inherent in a tribunal. It is 
/ precisely because they are not inherent that the Civil Procedure Code has made 
special provision for dismissal of appeals for default. Now, we have often been told 
that Revenue Tribunals are not bound to hear advocates in support of their clients ; 
we have even been told that Revenue Tribunals are not bound to hear parties and 
they can dispose of appeals by perusing the papers at home or even by circulating 
them. But today for the first time an argument is advanced that Revenue Tribunals 
re entitled to dismiss appeals even without applying their minds to them. At least 
are on strong ground when we reject the last argument. Therefore, in our opinion, 
f the Prant Officer was clearly in error in disposing of this appeal for default without 
going into the merits. 

We would, therefore, set aside the order of the Revenue Tribunal, remand the matter 
to the Prant Officer, and direct him to dispose of the appeal on merits, whether the 
petitioner appears before him or not. Rule absolute. Costs of this application 
costs in the appeal before the Prant Officer. 


Rule made absolute. 
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Before the Hon'ble Mr. M. O. Chagla, Ohief Justice. ) 


REFERENCE UNDER SECTION 8 OF THE COURT-FEES ACT.* 
Court-fees Act (VII of 1870), Art. 17 (vit)—Oourt-fess (Bombay Amendment) Act (Bom. XII of 
1954)—Suit for partition—Joint family property—Enhanced Court-fees—Amendment, whether 
has retrospective effect—Right of appeal, whether a substantive right. 

Article 17 (vii) of Schedule II to the Court-fees Act, 1870, levying enhanced Court-fees 
in suits for partition of joint family property, has no retrospective effect. 

Hence, where a suit for partition of joint family property is filed before the enactment 
of art. 17(vit) of the Court-fees Act, but an appeal is filed after the date of its enactment, 
the memorandum of appeal or the applicaticn for cross-objections is not liable to enhanced 
Court-fees. 

Hoosein Kasam Dada (India) Lid. v. The State of Madhya Pradesh! and R. M. Seshadri 
v. Province of Madras*, followed. 

A right of appeal is not a procedural right. Itis asubstantive right. It is a right vested 
in the litigant who files the suit. An appeal is a continuation of the suit. When a litigant 
files a suit, he has the right to continue the suit up to the final Court of Appeal. That sub- 
stantive or vested right cannot be taken away unless the Legislature expressly intends that 
it should be so taken away. 

It is not merely that a right of appeal cannot be taken away by a procedural enactment 
which is not made expressly retrospective, but the right cannot be impaired or impoerilled 
nor can new conditions be attached to the filing of the appeal nor can a condition already 
existing be made more onerous or more stringent. 

Tars was a reference under s. 5 of the Court-fees Act, 1870. 

It arose with reference to two memoranda of appeal in two suits and an applica- 
tion for cross-objections in the third suit. All the three suits were suits for parti- 
tion of joint family properties. All of them were filed before the Court-fees Act, 
1870, was amended by Bombay Act XII of 1954, on Aprill, 1954. The appeals and 
cross-objections were filed in the High Court at dates subsequent to April 1, 1954. 

A question arose in all the three cases, whether the memoranda of appeal and the 
application for cross-objections were liable to pay the enhanced Court-fees impos- 
ed by the Bombay amendment. 

a Taxing Officer on the Appellate Side of the High Court made the present 
reference. 


The reference was heard. 


M. C. Chitale, for appellant in F. A. Stamp 5474 of 1954. 

M. W. Pradhan, for appellant in F. A. Stamp 6140 of 1954. 

B. N. Gokhale, for respondent in Cross-Objection Stamp 6102 of 1954in F. A. 87 
of 1954. 

V. S. Desai, for the State of Bombay. 


Cuaca C, J. This is a reference made to me under s. 5 of the Court-fees Act 
by the Taxing Officer, Appellate Side, of this Court. It raises a very interesting 


and important question as to whether a certain provision of Bombay Act XII of. 


1954 is retrospective. The question that I have to decide is, what are the proper 
Court-fees to be paid by the appellant in First Appeal No. 5474 of 1954, by the 
appellant in First Appeal No. 6140 of 1954, and by the respondent in Cross- 
Objection No. 6102 of 1954. As the matter in controversy is common to both 
the appeals and the cross-objections, one reference has been made in respect of all 
the three. 

Now, these two First Appeals and the Cross-Objections arise out of suits filed 
for partition and these suits were filed prior to April 1, 1954, when Bombay Act 
XII of 1954 came into force. When these suits were filed, the Court-fees paid 
were Rs. 18-12-0 and that was on the assumption that suits for partitian by a 
coparcener when he is in constructive possession of joint family property fall under 
Sch. I, art. 17(vit) of the Court-fees Act. At one time this Court had taken the 
view that suits for partition fell under s. 7(v) and the Court-fees must be paid on 


*Dectded, October 28, 1954. Civil Reference 1 [1958] 8. C. R. 987. ° 
No. 16 of 1954. 2 [1954] A. I. R. Mad. 543. 
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anid valorem basis. But a different view was taken by a Full Bench of this Court 

in & decision in Shankar Maruti v. Bhagwant Gunaji, and after this decision the 

- Court-fees are payable on the basis that suits for partition, where the plaintiff is in 
constructive possession of joint family property, fall, under art. 17(vit) of Sch. II. 
Now, Act XII of 1954 by s. 6 added a new sub-clause to s. 7 which is sub-cl.(vi-a). 
That sub-clause dealt with suits for partition and it provided : 

“In suits for partition and separate possession of a share of joint family property or of joint 

property, or to enforce a right to a share in any property on the ground that it is joint family 
property or joint property whether or not the plaintiff is in actual or constructive possession of 
the property of which he claims to be a co-parcener or co-owner, according to the value of the 
share in respect of which the suit is instituted.” 
Therefore, the effect of this amendment is to override the decision of this Court to 
which I have made reference, and it is not disputed that if this amendment applies 
to the appeals and cross-objections filed, then Court-fees would have to be paid on 
the basis laid down in this amendment and not in accordance with the decision in 
Shankar Maruti v. Bhagwant Gunagi. 

Now, it is clear that if this amendment had not been passed, the appellants 
would have had to pay on the memorandum of appeal and on the cross-objections 
the Court-fees of Rs. 18-12-0, the same Court-fees which were paid on the plaint 
in the suit. If,on the other hand, the Court-fees are to be calculated-on the basis 
of the amendment, then the Court-fees to be paid would be much more and 
the burden upon the litigant who wishes to come to this Court in appeal would be 
considerably increased. What is urged by Mr. Gokhale who appears for the res- 
pondent in the cross-objections and which is also the argument for the appellants 
in the two appeals is that the right of appeal or the right to cross-objection 
which the appellants or the respondent had was a substantive right which right 
cannot be taken away or impaired by any legislation passed subsequent to the 
filing of the suit unless the right is taken away or impaired expressly or by neces- 
sary intendment. Now, there are certain principles with regard to appeals which 
are beyond all controversy. The first and the most important principle is that a 
right of appeal is not a procedural right. It is a substantive right; it is a right 
vested in the litigant who files the suit. An appeal is a continuation of the suit, 
and when a litigant files a suit, he has the rightto continue the suit up to the final 
Court of appeal, and that substantive or vested right cannot be taken away unless 
the Legislature expressly intends that it should be so taken away: As I shall 
presently point out, it is not merely that a right of appeal cannot be taken away 
by a procedural enactment which is not made expressly retrospective, but the 

’ right cannot even be impaired or imperilled, nor can new conditions be attached to 
the filing of the appeal, nor can a condition already existing be made more onerous 
or more stringent. Apart from the authorities, the position that’ arises for my 

~ gonsideration is whether in increasing the Court-fees the Legislature has made it 
ore difficult for the appellant to appeal to this Court and whether it has made a 
condition which already existed for the filing of the appeal more onerous and more 
stringent. Mr. Gokhale’s contention on this point is that obviously it has become 
more difficult for a litigant to come to this Court by reason of the increase of the 
Court-fees. When he filed the suit he knew that he could prosecute the appeal in 
the event of his losing in the suit by paying certain Court-fees. It was on that 
assumption that he filed the suit and that right which he has to file the appeal on 
payment of smaller Court-fees has been impaired by the Legislature increasing 
the amount of Court-fees. As against that Mr. Desai on behalf of the Government 
contends that no litigant has a vested right in procedure and according to Mr. Desai 
the payment of Court-fees is a matter of procedure and no litigant can say that he 
will only pay the Court-fees which he was liable to pay at the date of the filing of the 
suit atd he will not pay Court-fees which have been increased after the suit was 
filed and before the appeal was preferred. It is the further contention of Mr. Desai 
that Court-fees are payable at the date when the appeal is preferred and it is for 
the State to regulate what are the proper fees which a litigant shall pay when he 
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prefers the appeal. It is the further contention of Mr. Desai that the paymerk of 
Court-fees is not a condition for preferring the appeal, and in increasing the C 

fees the State has neither imposed a new condition upon the appellant for preferring 
his appeal nor has it in any way made an existing condition more burdensome or 
onerous. 

There is a decision of the Supreme Court which is very much to the point, and 
that decision is reported in Hoosein Kasam Dada (India) Lid. v. The State of Madhya 
Pradesh. In that case under s. 22(1) of the Central Provinces and Berar Sales 
Tax Act, 1947, it was provided that no appeal against an order of assessment 
should be entertained by the prescribed authority unless it was satisfied that such 
amount of tax as the appellant might admit to be due from him had been paid. 
This section was amended on November 25, 1949, and the amended section pro- 
vided that no appeal should be admitted by the said authority unless such appeal 
was accompanied by a satisfactory proof of the payment of the tax in respect of 
which the appeal had been preferred. On November 28, 1947, the appellant 
submitted a return to the Sales Tax Officer who referred the case to the Assistant 
Commissioner as the turnover exceeded 2 lacs and the Assistant Commissioner 
made the assessment on April 8, 1950. The appellant preferred an appeal on 
May 10, 1950, without depositing the amount of tax in respect of which he had 
appealed. The Board of Revenue rejected the appeal. The Supreme Court held 
that the appellant had a vestedright to appeal when the proceedings were initiated, 
Le. in 1947, and his right to appeal was governed by the law as it existed on that 
date, and therefore his appeal could not be rejected for non-payment of the tax 
in respect of which the appeal was preferred. The Supreme Court in its judgment 
first refers to the well known cases which lay down that the right of appeal is not a 
procedural right but a vested or substantive right and that to disturb an existing 
right of procedure is not a mere alteration in procedure. Therefore, such a vested 
right cannot be taken away except by express enactment or necessary intendment. 
It will be noticed that although the Supreme Court refers to cases where the right 
of appeal was taken away, in the case before the Supreme Court the right to appeal 
was not taken away, but an additional condition was imposed before the right of 
appeal could be exercised, and at p. 998 the Supreme Court deals with the argu- 
ment on behalf of the State of Madhya Pradesh that the requirement as to deposit 
of the amount of the assessed costs does not affect the right of appeal itself which 
still remains intact, but only introduces a new matter of procedure, and the answer 
given by the Supreme Court is that the onerous condition may in a given case pre- 
vent the exercise of the right of appeal, for the assessee may not be in a position 
to find the necessary money in time, and the Supreme Court refers with approval 
to the decision of the Calcutta High Court in Nogendra Nath Bose v. Mon Mohan 
Singha Roy*®. In that case a judgment-debtor applied to set aside a sale which was 
held in execution of the decree against him. The application was dismissed and he 
preferred an appeal. Before he had preferred the appeal, but after the decision. 
of the Court refusing to set aside the sale, a new provision of the law had come into 
force and that was under the Bengal Tenancy Act, and the provision was that be- 
fore an appeal could be preferred the amount recoverable in execution of the decree 
had to be deposited, and the Calcutta High Court held that this new provision 
could not affect the right of the judgment-debtor to appeal under the old law as his 
application had been made before the amendment had come into force, and this is 
what Mr. Justice Mitter at p. 1011 of that judgment says: 

“that right was unhampered by any restriction of the kind now imposed by sec. 174(5) 
[Proviso of the Bengal Tenancy Act]. The Court was bound to admit the apreal whether ap- 
pellant deposited the amount recoverable in execution of the decree or not. By requiring such 
deposit as a condition precedent to the admission of the appeal, a new restriction has been put 
on the right of appeal, the admission of which is now hedged in with a condition.” e 

Now, in my opinion, it is difficult to see why the principle of this judgment does 
not also apply to the case before me. If in the case before the Supreme Court the 
assessee might not have been ina position to find the necessary money required for 
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théfdeposit provided by the amendment of the Central Provinces and Berar Sales 
Ta» Act, similarly here the appellant may not be in a position to find the additional 
Court-fees required by the amendment of the Court-fees Act. It may be said that 
in such a case He can file an appeal in forma pauperis. But the right of a pauper 
to file an appeal is not the same as the right of a litigant who files the appeal in his 
own right and without being declared a pauper. Mr. Desai has attempted to 
distinguish this case by pointing out that s. 22(1) of the Central Provinces and Berar 
Sales Tax Act itself provided for a right of appeal and it was that law which was 
amended by imposing a condition upon the right of appeal, and Mr. Desaisays that 
in the case before me the right of appeal is provided by the Civil Procedure Code, 
that right has not been in any way affected by an amendment of the Civil Procedure 
Code, and it is the fiscal statute which has increased the Court-fees payable 
by the appellant. Now, in the first place, I see no principle which can support the 
distinction between the right of appeal being taken away or impaired by the very 
law which confers the right of appeal and the case where the right of appeal is taken 
away or impaired by a different law. As a matter of fact, in the Calcutta case on 
which the Supreme Court relied, the right of appeal was given by the Civil Procedure 
Code and it was impaired by a different law, viz. the Bengal Tenancy Act. It is 
true as Mr. Desai says that the Supreme Court was not dealing with a fiscal statute. 
It is equally true that all the cases referred to in the judgment are not cases of the 
amendment of the Court-fees Act, but what I have to try and do is to deduce from 
the judgment of the Supreme Court the principle on which that judmgent was 
given, and in my opinion the clear principle that emerges is that if a litigant has a 
right of appeal when he files a suit, that right of appeal is a substantive right which 
he enjoys and that right can neither be taken away nor made so onerous as to make 
it difficult for him to exercise it under certain circumstances. If the judgment of 
the Supreme Court was confined to a case of depriving a litigant of the right of 
appeal, Mr. Desai would be right that the present case does not deprive him of the 
right of appeal. He can pay the higher Court-fees and prosecute his appeal. But 
the very condition that he has got to pay higher Court-fees in order to prosecute the 
appeal clearly shows that the right of appeal which he had when he filed the suit 
is not the same right which he would now be exercising under the amended Court- 
fees Act. The right which he had was a right to come to this Court on payment of a 
certain amount of Court-fees. The right which he now enjoys under the amended 
Court-fees Act is that he can only come to this Court provided he takes upon him- 
self a heavier burden, viz. the payment of higher Court-fees. ' 


There is a direct decision on the Court-fees Act itself and that is the judgment of 
the Madras High Court in R. M. Seshadri v. Province of Madrast. In that case a 
certain suit was filed on the Original Side of the Madras High Court for a declara- 
tion that the termination of the service of the plaintiff as a member of the Indian 
Civil Service was ultra vires, and the plaintiff paid a Court-fee of Rs. 985 on the 
plaint. The suit was dismissed by the trial Judge on March 25, 1952. On August 
20, 1952, the plaintiff preferred an appeal and he paid the same Court-fee on the 
memorandum of appeal, viz. Rs. 985. The High Court, before the appeal was 
preferred, amended the High Court Fees Rules by providing that an appellant shall 
pay the same fees as are payable in appeals from decrees and orders of a District 
Court. This rule cameinto force on June 27, 1950, and according to this rule the 
Court-fee payable by the appellant was Rs. 2832-7-0 as against Rs. 985 under the 
rules before amendment, and the question was whether the plaintiff was liable to 
pay additional Court-fees or Court-fees of Rs. 985. The Madras High Court held 
that the amendment was not retrospective and there was no obligation on the 
appellant to pay the higher Court-fees, and Mr. Justice Subha Rao, who delivered 
the judgment of the Court, says this (p. 548) : 

“°..But can it be said that the amendment is such that it places a substantial restriction 
on the plaintiff’s right of appeal? Under the rules as they stood at the time when the suit was 
filed, the court fee payable was only Rs. 935. Under the amended rule the court fee is 
Rs. 2832-7-0, i.o., about three times the original rate. Thissudden increase in the burden could 
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not have been anticipated by the plaintiff. Had he known that he would be asked to pay Quch 
heavy court fee for preferring an appeal it is problematical whether he would have fil the 
suit at all. At the time he filed the suit he must have been under the impression that with the 
payment of an additional court fee of Rs. 935 he could pursue the suit to ite apppllate stage. The 
right of appeal that vested in him at the time when he instituted the suit was certainly and seriously 
curtailed by the unexpected heavy burden thrown on the appellant. It is a well established 
principle that an Act or rule imposing a burden has always to be ,construed strictly. On a 
fair construction of the language used in the rule we cannot hold that the amendment is retros- 
pective in operation. The court fee presocihed thereby cannot apply to the appeal preferred 
by the plaintiff.” 

Now this observation applies fully to the facts of this case and I see no reason why 
I should take a different view from the view taken by the Madras High Court when 
it was dealing with a question of increased Court-fees. It should be noted that the 
Madras High Court considered the judgment of the Supreme Court and applied 
the principle to a case where Court-fee had been increased and it imposed an 
additional burden upon the litigant. 

Mr. Desai has drawn my attention to an earlier judgment of the Madras High 
Court, which is a judgment of a single Judge, Mr. Justice Krishnaswami Ayyangar, 
reported in In re Ghosh Beevi'. It is true that in that case the learned Judge took 
the view that the appellant was liable to pay the Court-fees on the memorandum of 
appeal according to the rate prevailing at the date when the appeal was preferred, 
although at the date when the suit was filed the rate was different, and the learned 
Judge takes the view that with regard to Court-fee a litigant has no vested right. 
This judgment has been expressly dissented from in the later judgment of the 
Madras High Court, to which reference has just been made. 

Mr. Desai also relied on a judgment of the Allahabad High Court reported in 
Mohri Kunwar v. Keshri Chand*, In that case what the Allahabad High Court 
had to consider was whether the amendment of the Court-fees Act, by which a 
right of appeal was created against the decision of the Court as to what were the 
proper Court-fees payable, was a procedural law or it affected any vested right of 
the parties, and what the Allahabad High Court held was that the right of appeal 
given under the amended section was a part of the procedure relating to the dee 
mination of Court-fees which is purely a matter in which the Crown is interested 
and in which neither the plaintiff nor the defendant has such a vested right as 
cannot be affected by a subsequent enactment. Now, this decision really does not 
Help me in any way in deciding the point before me. But what Mr. Desai relies 
on is the observation in the judgment at p. 562 and the observation is to the 
following effect : 

. No suitor has a vested right to insist that during the pendency of a litigation which 
& suitor has started the enactment relating to court fee shall not be changed and the fee leviable 
shall not be increased or reduced either with regard to future applications or with regard to future 
appeals and he would be entitled to carry on proceedings on the basis of the law as it stood when 
the plaint was filed even though the law is different when he comes to file an appeal or to make 
an application.” 
This observation undoubtedly supports Mr. Desai, but it is equally clear that the 
observation is obiter and as against this obiter I have a carefully considered judgment 
of the Madras High Court, to which I have made reference, which has taken the 
contrary view. 

Mr. Desai has also relied on a passage in Maxwell on Interpretation of Statutes 
(p. 225): 

“‘,. He has only the right of prosecution or defence in the manner prescribed for the time 
being, by or for the court in which he sues, and, if an Act of Parliament alters that mode of pro- 
cedure, he has no other right than to proceed according to the altered mode.” 

Now, there is a no dispute as to the correctness of this statement of the law, but 
the question is whether the payment of Court-fees is a matter of procedure which 
regulates the proceedings in Court. In my opinion, if Court-fees impose a heavier 
burden upon the appellant than before, the legislation which i toposes this heavier 
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biftden is not a legislation that regulates the proceedings of the Court, but inter- 
feses with the substantive right of the party with regard to his appeal. 

Mr. Desai has also contended that it is always open to the Legislature to increase 
the Court-fees and to permit an appeal only on the payment of such fees as the 
Legislature thinks proper. Mr. Desai says that it is not open to any litigant to 
say that he will come to this Court in appeal and yet not pay the Court-fee which 
the Legislature thinks he should pay before he has a right to prosecute his appeal. 
Now, nobody disputes the power of the eee to impose any tax or to increase 
or enhance any particular tax. But what I have to consider is whether in enacting 
s. 6 and incorporating a new sub-cl.(vi-a) in s. 7 of the Court-fees Act the Legis- 
lature intended that the higher tax should be paid not only by a litigant who files 
the suit after the amendment came into force, but also by a litigant who had al- 
ready filed a suit and who has the right to prosecute the suit till the final stage of 
appeal. There was nothing to prevent the Legislature from giving retrospective 
effect to this amendment, but in the absence of any such clear words giving re- 
trospective effect to the amendment, I must assume that the Legislature did not 
intend by this amendment to affect the vested right of appeal. Therefore, in de- 
ciding as I am doing I do not suggest for a moment that the Legislature has not the 
competence in a properly drafted legislation to compel an appellant to pay the 
higher Court-fees even though the suit from which the appealarises was filed before 
the amendment came into force. 

My attention is drawn to s. 6 of the Court-fees Act and it is pointed out that there 
is a statutory obligation upon the officer of the Court not to admit a memorandum 
of appeal unless the proper fees under the Court-fees Act have been paid, and 
Mr. Desai says that the duty of the officer is to determine what is the Court-fee 
payable under the Court-fees Act as amended up to that date, and unless such fee 
is paid, he must reject the memorandum of appeal. In my opinion that argument 
really begs the question. What the officer has got to determine is what is the pro- 
per fee under s. 6, and ifthe proper fee is the fee under the old law and not the new 
law, then that is the fee that he has to charge. A similar argument was also ad- 
vanced before the Supreme Courtand the Supreme Court points out that as the old 
law continued to exist for the purpose of supporting the pre-existing right of appeal, 
that old law must govern the exercise or enforcement of that right of appeal, and 
there can then be no question of the amended provision preventing the exercise 
of the right of appeal. Therefore, the unamended Court-fees Act continues to 
exist for the purpose of supporting the right of appeal of the appellant which existed 
prior to the coming into force of the new law. I must frankly confess that there 
is force in Mr. Desai’s contention that the amendment of the Court-fees Act must 
be looked at from a different point of view from the amendment of the provision 
of the law which confers a right of appeal. But if there is any doubt in my mind 
as to how I should decide, that doubt must be resolved in favour of the tax payer, 
and in coming to the conclusion that I do I am further strengthened by the view 
taken by the Madras High Court. As the only considered view on this question 
_ is that of the Madras High Court and as no other decision has been pointed out to 
me which is directly in point, as I said before, I see no reason why I should take 
a different view from that taken by the learned Judges of the Madras High Court, 
especially as that view supports the tax payer as against the claim of the revenue. 

There is one further point before I finish. With respect to the learned Taxing 
Officer, I do not see the distinction that he has drawn between the changing of the 
original classification of suits and the increase of Court-fees in the same classi- 
fication. The view taken by the Taxing Officer is that although the Court-fees 
cannot be imposed under the amended s. 7, the higher Court-fees should be paid 
under Sch. TI, art. 17(vit) because it may be pointed out that by Act XII of 1954 
the Court-fees in respect of a memorandum of appeal falling under art. 17(vit) 
of Sch. IT has been raised from Rs. 18-8-0 to Rs. 80, and the view taken by the 
Taxing Officer is that the eee and the respondent should pay Court-fees 
not at the rate of Rs. 18-8-0 but at the rate of Rs. 80. Now, if I am right in the 
view that I am"taking, then to make the appellants pay Rs. 80 instead of Rs. 18-8-0 
is casting a heavier burden upon them and that cannot be permitted on the same 
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ground on which they cannot be made liable to pay Court-fees under the amendmebt 
to s. 7 of the Court-fees Act. . 
Therefore, I hold that the proper Court-fees which the appellante and the res- 
pondent are liable to pay are the same Court-fees as they were liable to pay on 
appeal when the respective suits were filed, and that, it is not disputed, is Rs. 18-12-0. 
No order as to costs. 
Order accordingly. 


Bofors the Hon'ble Mr. M. O. Ohagla, Qhtef Justice, and Mr. Justice Shah. 
PANDYAN INSURANCE CO. LTD. v. K. J. KHAMBATA.* 

Indian Merchant Shipping Act (XXI of 1923), Part VI —Consittution of India, art. 227—Tribunal 
sot up under Act whether judicial or semi-judicial tribunal—Applicabiltty of art. 227 to such 
iribunal—When administrative tribunal comes within purview of art. 227. 

The tribunal set up under the Indian Merchant Shipping Act, 1928, is a judicial or a quasi- 
judicial tribunal which would attract the application of art. 227 of the Constitution of India 
and in respect of which the jurisdiction of the High Court can be invoked under that article. 

The real, essential and vital attribute of a quasi-judicial tribunal is that there should be a 
duty cast upon it to act judicially. If the law which sets it up compels it to act judicially, 
then, it immediately brings itself within the powers of superintendence of the High Court 
under art. 227 of the Constitution. 

An administrative tribunal, if it is bound in law to act judicially, would come within the 
purview of art. 227 of the Constitution. 

Bharat Bank Lid. v. Hmployses of Bharat Bank Ltd.) and Province of Bombay v. K. S. 
Advani," followed. 

Haripada Dutta v. Ananta Mandal? and In re Annamalat,‘ dissented from. 

O'Connor v. Waldron,® Shell Co. of Australia v. Federal Commissioner of Taxation® and. 
R. v. Manchester Legal Aid Commities: Ha parts R. A. Brand & Co. Ld.,” referred to. 

Ox March 13, 1954, a steamship known as “Janaki” and belonging to the Malabar 
Steamship Co. Ltd., (respondent No. 6), sailed outward from Bombay laden with a 
cargo of cotton, piece-goods, food-grains and ‘other general merchandise. Practically 
the whole of the cargo was insured by the respective shippers with the Pandyan 
Insurance Co. Ltd., (petitioner),and other insurance companies against marine risks 
in various sums of money aggregating to upwards of Rs. 12,38,000. The ship had 
hardly left the harbour when she took successive lists and suddenly capsized a few 
miles off Kanheri Island and became a totalloss. The casualty consisted of seven 
lives including that of the master and the mate and one passenger and with the loss 
of all the cargo which was on board. The shippers and cousignees of the various 
consignments of cargo presented their claim, and claims amounting to upwards of 
Rs. 12,38,000 were paid by the potitioner and the other insurance companies. 

The Government ordered under s. 248 of the Indian Merchant Shipping Act, 1923, 
an investigation into the loss of s.s. Janaki. The Chief Presidency Magistrate of 
Bombay along with three assessors (respondents Nos. 1-4) commenced holding the 
formal investigation on September 28, 1954, when an application was made by the . 
petitioner and the other insurance companies to be made a party to these proceedings. 
The applicants in their application stated inter alia as follows :— 

“The Applicants are in possession of valuable evidence bearing on this loss and can offer 
the Court valuable assistance in determining the cause of the loss having regard to questions 
which will arise as to stowage, weights and measurments of cargo and the propensities of the cargo 
carried on board.” 

The Chief Presidency Magistrate rejected the application, observing in his order, 
as follows :— 

“The Court is of the opinion that the Insurance companies are not parties to these proceedings, 
within the meaning of the ‘Instructions’ on this point. The Court docs not propose to pefmit the 
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amns companies to appear. If (as stated in para. 6 of the written application of Mr, 
DSilva) the Insurance companies are in possession of valuable evidence, they can suggest 
the names of witnesses to the learned advocate for the Union of India, and he may, if he 
thinks necessary, summon them as witnesses on behalf of the State. But we do not permit him 
to appear so as to take part in and cross-examine witnesses. There is, of course, no objection 
to Mr. D’Silva (or anybody else), watching the proceedings, if he wants to do so.” 

The petitioner applied to the High Court under art. 227 of the Constitution of 
India to inter alia quash the order passed by the Chief Presidency Magistrate. 


The petition was heard. 


K. A. Somjee, instructed by Crawford Bayley & Co., for the petitioners. 
M. P. Amin, Advocate General, with D. P. Sethna, for opponent No. 5. 
8. D. Vimadalal, instructed by Payne & Co., for opponent No. 6. 


Cuaata C. J. This is an application by the Pandyan Insurance Company for a 
writ under art. 227 to correct a decision given by the Chief Presidency Magistrate 
who is investigating into the loss of s.s. Janaki which took place on March 13, 1954. 
The order complained of is refusing the petitioners and 34 other insurance companies 
to be made parties to these proceedings. The facts briefly arethat on March 13, 1954, 
8.8. Janaki sailed outward from Bombay laden with cargo, and the ship had hardly 
left the harbour when she took successive lists first to starboard and then to port and 
suddenly capsized a few miles off Kanheri Island, becoming a total loss. The 
casualty consisted of seven lives including that of the master and the mate and one 
passenger and with the loss of all the cargo which was on board. The cargo was 
insured with the petitioner Insurance Company and also the other insurance companies, 
a list of which is annexed to the petition. The cargo was insured for a sum 
exceeding Rs. 12,38,000. Claims were submitted by the shippers and the consignees 
of this cargo and these claims have been paid by the insurance companies. Now, 
the Government has ordered under the provisions of the relevant statute, to which 
we shall presently refer, an investigation into the loss of this ship. The petitioners 
say that they offer to the trading community the benefits of marine insurance on 
the basic presumption that due diligence is employed by ship owners to make their 
ships seaworthy and safe for the reception and carriage of cargo before sending 
them to sea, and their contention is that the fullest investigation should be held to 
decide what were the causes which led to the total loss of this ship, and they claim 
this full investigation in order that the confidence of insurers and of the publio 
in Indian shipping should not be shaken. The petitioners say that the insurance 
companies have made detailed investigation and inquiry into the cause and cir- 
cumstance attending the loss of the ship, that they have gathered vital information 
and evidence to establish that the ship was overloaded at the time of her departure 
from Bombay, and further that the cargo on the ship was so faultily stowed as to 
deprive the ship of stability and that she was in an unseaworthy condition within 
the meaning of the Indian Merchant Shipping Act. The learned Chief Presidency 
Magistrate, along with three assessors who are respondents Nos. 2, 3 and 4, com- 
menced holding the formal investigation on the loss of the s.s. Janaki on September 
28, 1954. An application was made by the petitioners to be made a party to these 
proceedings so that they would be in a position to lead evidence and also to cross- 
examine the witnesses. On September 28, 1954, the learned Chief Presidency 
Magistrate made the order complained of by which he rejected the application of the 
insurance companies, and it is against this order that this petition is presented. 

Now, Mr. Vimadalal who appears for the Malabar Steamship Company, to which 
company this ship belonged, takes a preliminary objection to our entertaining this 
petition, and the preliminary objection is that the investigation that is being held 
by the learned Chief ‘Presidency Magistrate is not a judicial investigation, that the 
tribunal set up under the Act is a purely administrative tribunal, and that under 
art, 227 our jurisdiction does not extend to correct decisions given by administrative 
tribunals. Tyrning first to the provisions of the Constitution, art. 227 confers very 
wide powers upon the High Court of supervision and superintendence, and cl. (1) 
of that article provides : 
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“Every High Court shall have superintendence over all Courts and tribunals throoghoutNho 
territories in relation to which it exercises jurisdiction.” 
It will be immediately noticed that the powers of superintendence of the High Court 
are not confined to Courts, they also extend to tribunals, and apart frot any authority 
it seems to us clear that the reason why power of superintendence was given to the 
High Court over tribunals was that wherever there is a body which exercises judicial 
functions or which is obliged by law to act judicially, the High Court should beina 
position to control the exercise of judicial power by that tribunal. The High Court 
is not concerned or interested with administrative tribunals. They are governed 
by questions of policy. They are not bound to decide questions only on evidence ; 
they can travel outside the record; they can take into consideration extraneous 
factors. But when you have a tribunal eee is obliged by law to act judicially, 
then the High Court can control its judicial action, and if it errs in discharging its 


- judicial function, the High Court can set the tribunal right and bring it back to the 


proper judicial channel. It is with this background that one must look at art. 227. 
If the intention of the Constitution makers was that the High Court should only 
exorcise jurisdiction over Courts strictly so called, the experssion “Court” had already 
been so widely construed by various High Courts in India that it was unnecessary 
for the Constitution makers to confer jurisdiction upon the High Court over tribunals. 
But the intention of the Constitution makers was clear that the jurisdiction of the 
High Court should be very wide,and wherever the High Court found a tribunal exer- 
cising judicial functions, the High Court could control that tribunal if in exercising 
those judicial functions it erred or went wrong. 

Now, Mr. Vimadalal says that before a tribunal can be considered to be judicial 
or quasi-judicial, it must be set up under legal authority and it must apply a judicial 
process to decide disputes between two or more contending parties and its decision 
or determination must be as to their rights and its decision must be executable and 
enforceable. Mr. Vimadalal has particularly emphasised what he thinks to be the 
two important attributes of not only a judicial but a quasi-judicial tribunal. Accord- 
ing to him, unless the tribunal can decide the rights of parties and unless the decision 
of the tribunal has a binding effect in the sense that its decision is enforceable or 
executable, the tribunal cannot be a quasi-judicial tribunal. As we shall presently 
point out, those are not the essential attributes of a quasi-judicial tribunal. In my 
opinion, and the authorities amply bear out this statement of the law, the real, 
essential and vital attribute of a quasi-judicial tribunal is that there should be a 
duty cast upon it to act judicially. If the law which sets it up compels it to act 
judicially, then it immediately brings itself within the powers of superintendence 
of the High Court. 

Now, before we look at the authorities, it is necessary to look at the scheme of the 
Act which sets up this tribunal, and the Act itself furnishes, in my opinion, clear 
indications that the tribunal that was being set up was not an administrative tribunal 
but was a judicial or a quasi-judicial tribunal. The relevant Act is the Indian 
Merchant Shipping Act, No. XXI of 1923, and we are concerned with Part VI which 
deals with special shipping inquiries and ‘Courts, Section 246 defines what a ship- 
ping casualty is for the purpose of inquiries and investigations under this Part, and 
cl. (a) defines a shipping casualty as when on or near the coasts of the Provinces, 
any ship is lost, abandoned, stranded or materially damaged, and (b) any loss of life 
ensues by reason of any casualty happening to, or on board of, any ship on or near 
those coasts. Both these conditions are satisfied in this case and therefore it is 
clear that within the meaning of s. 246 a shipping casualty occurred when the ship 
Janaki capsized on March 13, 1954. Section 247 provides for an officer of the Cen- 
tral Government receiving credible information that a shipping casualty has occurred 
forthwith reporting in writing the information to the Central Government, and also 
to the Provincial Government, and it also confers the power on him to make « pre- 
liminary inquiry into the casualty. Sub-section (3) of s. 247 provides that 

“An officer making a preliminary inquiry...shall send a report thereof to the Central 
Government and shall send a copy thereof to the Provincial Governmont.” 
Section 248 provides: 

“The officer appointed under sub-section (3) of section 248, whether he has made a prelimi- 
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ndy inquiry or not, may, and where the Central Government so directs, shall, make an application 
tow, Court empowered under section 249, requesting it to make a formal investigation into any 
shipping casualty; and the Court shall thereupon make such investigation.” 

It is under this section that the application was made to the Chief Presidency 
Magistrate for a formal investigation. Section 249 defines what the Court is, and 
the Court empowered to make this formal investigation is either of Magistrates of 
the First Class or any Presidency Magistrate. Section 250 gives the power to the 
Court to inquire into any charge of incompetency or misconduct arising, in the 
course of the investigation, against any master, mate or engineer, as well as into ani 
charge of a wrongful act or default on his part causing the shipping casualty, and 
sub-s. (2) provides for a copy of the report being furnished to a person against whom 
a charge is to be investigated. Section 251 deals with the power of the Central 
Government to ask the Court to inquire into cases of misconduct otherwise than in 
the course of a formal investigation into a shipping casualty. Section 252 treats 
the master, mate or engineer against whom there is any charge as an accused person 
and directs that full opportunity should be given to him to make his defence. Section 
253, which is an important section, provides : 

“For the purpose of any investigation under this Part, the Court making the investigation, 

so far as relates to compelling the attendance and examination of witnesses and the production 
of documents and the regulation, of the proceedings, shall have the same powers as are exercisable 
by that Court in the exercise of its criminal jurisdiction.” 
Section 254 provides for assessors who have to sit with the Chief Presidency Magistrate 
for this formal investigation. Section 255 gives the power to the Court to arrest 
witnesses, enter any vessel, and to seize or detain vessels. Section 256 confers power 
on the Court to commit for trial any person who is found to have committed an 
offence in the course of the investigation. Section 257 provides : 

“The Court shall, in the case of all investigations under this Part, transmit to the Central 

Government a full report of the conclusions at which it has arrived, together with the evidence 
and shall also send a copy thereof to the Provincial Government.” 
Section 258 saves the power of the Court to cancel or suspend certificates granted 
under any of the Acts, or the power to remove a master of a ship conferred by s. 471 
of the Merchant Shipping Act, 1894. Section 259 provides that when a Court 
cancels or suspends any such certificate, the Central Government may grant a certi- 
ficate of a lower grade. Section 260 deals with the power of the Central Government 
to suspend or cancel certificates in certain cases. Section 262 provides that the 
Central Government has to report the cancellation or suspension of any certificate. 
Section 263 confers the power on the Central Government to revoke the cancellation 
or suspension of the certificate. Section 264 deals with the power of the Court to 
cancel or suspend any certificate granted to a master, mate or engineer by the Central 
Government,-and this the Court can do while holding a formal investigation into a 
shipping casualty under this Part if the Court finds that the loss, stranding or 
abandonment of, or damage to, any ship, or loss of life, has been caused by the 
wrongful act or default of such master, mate or engineer, or it can do independently 
by holding an investigation underthis Part into the conduct of the master, mate or 
engineer if the Court finds that he is incompetent or has been guilty of any gross act 
of drunkenness, tyranny or other misconduct. Sub-section (2) of s. 264 provides : 

“At the, conclusion of the investigation, or as soon afterwards as possible, the Court shall 
state in open sitting the decision to which it may have come with respect to the cancelment or 
suspension of any certificate.” 

Sub-section (3) provides : 

“Where the Court cancels or suspends a certificate, the Court shall forward it to the Central 
Government together with the report which it is required by this Part to transmit to it.” 
Sub-section (4) requires that a copy of the report or statement of the case on which 
the iavestigation or inquiry has been ordered, has to be furnished to the perron whose 
certificate is sought to be cancelled or suspended. A reference might alfo be mads 
to s. 229 which provides for a person who sends or attempts to send a ship to sea 
from any part in the Provinces in such an unseaworthy state that the life of any 
peyson is likely to be thereby endangered ; and sub-s. (4)'of this section is important 
and it provides : 


190 THE BOMBAY LAW REPORTER, e [VOL LVL. 


“No prosecution under this section shall be instituted exoept by, or with the consent Xr 

the Central Government.” . e 
Now, there are three important features of this formal investigation. The firat 
is that the investigation can only be held by a First Class Magistrate oa Presidency 
Magistrate. The second important feature is that the Legislature itself, although 
this is by no means conclusive, calls the tribunal which it has appointed a Court. 
The third is that s. 253 provides that the Court’s procedure shall be regulated by 
the provisions of the Criminal Procedure Code. Mr. Vimadalel’s contention is that 
all that the Chief Presidency Magistrate does is to submit a report to the Central 
Government ; the Central Government may or may not take action on it. The 
report does not consist of any binding decisions, nor is the report in any way enforce- 
able or executable. Further, Mr. Vimadalal says that there is no lis before the Chief 
Presidency Magistrate, there are no two parties, nor is there any contest which the 
Chief Presidency Magistrate decides. Now, the most important aspect of this in- 
vestigation is that the learned Chief Presidency Magistrate in holding this investi- 
gation is bound to act judicially. The suggestion of Mr. Vimadalal that he is not 
so bound is entirely untenable and cannot be supported by the provisions of the Act. 
It is clear that the learned Chief Presidency Magistrate must follow the judicial 
procedure in arriving at his conclusions. It is clear that he can only find facts on 
the evidence led before him. It is clear that he cannot travel outside the record, 
in order to come to his conclusion, and in recording evidence and in giving his findings 
he must act as any Judge of any Court would act. The judicial process in contra- 
digtinction to the administrative process is well known and well understood, and a 
Judge acting judicially is limited by the record of the case and by his inability to 
take up any other attitude except a dispassionate and detached attitude. Ministers 
and administrators do not suffer from those disabilities, and therefore whatever the 
result of the authorities may be which we shall presently look at, it is clear that the 
learned Chief Presidency Magistrate who is a responsible judicial officer of this State 
has been selected to hold this investigation because he has to make the investigation 
as a judicial officer exercising judicial functions and approaching the matter in a 
judicial manner. It is not also quite correct that there is no controverey or no 
contest which the learned Chief Presidency Magistrate has to determine. We 
take it that when the Central Government wants a formal] investigation to be held, 
there must be some prima facie case that the loss of the ship was not due to pure 
misadventure. There is the report of the officer before the Central Government, 
there are materials before the Central Government, and the Centrel Government 
feels that here is a casualty which requires an investigation. Therefore, in æ sense 
there is a contest and the contest is between the view that the loss of the ship wa: 
a pure accident and the view that the loss was brought about by negligence or mis- 
conduct. It is also not true to say that the rights of any party are not affected by 
the decision of this tribanal. To the extent that the learned Chief Presidency 
Magistrate has the power to cancel or suspend certificates, there can be no doubt 
that the rights of persons holding those certificates are affected. But Mr. Vimadalal 
says that that is a severable function of this tribunal, and to the extent that the 
investigation is being held into a shipping casualty the decision of the learned Chief 
Presidency Magistrate which is merely a report cannot possibly affect the rights of 
any parties. We disagree. When an important tribunal set up under this Act, 
after careful investigation, after taking evidence, after consulting the assessors, comes 
to the conclusion that the loss was due to negligence or misconduct of any particular 
officer or of the shipping company, that decision must affect the rights of the parties 
against whom the decision is given.. It is a very serious thing, for instance, in this 
very case, if the learned Chief Presidency Magistrate were to hold that the Malabar 
Steamship Company was guilty of putting on the sea an unseaworthy ship or over- 
loading it with cargo. Is it suggested that that determination by the learned Ghief 
Presidency Magistrate on a full inquiry, after taking all the evidence, does not affect 
respondent No. 6 at all? It must be borne in mind that it would be open to the 
Central Government to launch a prosecution under s. 229 and there cannot be much 
doubt that the decision of the Central Government to launch a prosetution or ngt 
would depend largely upon the report of the learned Chief Presidency Magistrate 
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ai holds this inquiry. It may be true that the learned Chief Presidency Magistrate 
dées not determine the rights of any party, but it would not be true to say that the 
learned Chief idency Magistrate’s decision does not affect the rights of anyone 
at all. Therefore, even if we were to accept that the attributes which Mr. Vimadalal 
says are necessary to be possessed by a tribunal before it can be called a judicial 
tribunal, in my opinion in a sense those attributes are present, but as we shall pre- 
sently point out, it is not necessary that all those attributes should be present in 
order to confer jurisdiction wpon the High Court under art. 227. One attribute, 
as already pointed out, is sufficient and that is the attribute of a legal obligation 
to act judicially.’ ‘ 

Now, various cases were cited at the Bar. It is sufficient in my opinion to deal with 
two important decisions of the Supreme Court reported in the same volume, and 
the various judgments delivered by the learned Judges of that Court clearly and 
emphatically bring out the real attribute of a tribunal which is made subject to the 
jurisdiction of the High Court under art. 227. 

The first decision is a decision reported in Bharat Bank Lid. v. Employees of Bharat 
Bank Lid.+ In that case what the Supreme Court was considering was whether it 
was a tribunal for the purpose of art. 136 so that the Supreme Court could entertain 
an application for leave to appeal from a decision of that tribunal. It is unneces- 
sary to emphasise the fact that the expression “tribunal” in art. 136 is used in the 
same sense as in art. 227. Ifthe Supreme Court haé a right to entertain an applica- 
tion for leave to appeal from » tribunal under art. 136,the High Court would 
equally have power of superintendence over that tribunal under art. 227. 
In that case the Supreme Court held that the Industrial Tribunal constituted under 
the Industrial Disputes Act, 1947, was a tribunal within the meaning of art. 136, 
and Chief Justice Kania who delivered a very short judgment agreeing with the 
judgments of Mr. Justice Fazl Ali, Mr. Justice Mahajan and Mr. Justice Mukherjea 
says (p. 461): 

‘*,..while the powers of the Industrial Tribunal in some respects are different from those 
of an ordinary civil Court and it has jurisdiction and powers to give reliefs which a civil Court 
administering the law of the land...does not possess in ;the discharge !of its duties, itis ossentially 
working as a judicial body.” 
and the learned Chief Justice goes on to say (p. 461): 


‘«. the fact that its determination has to be followed by an order of the Government which 
makes the award binding, or that in cases where Government is & party the legislature is permitted 
to revise the decision, or that the Government is empowered to fix the period of the operation 
of the award do not, to my mind, alter the nature and character of the functions of the Tribunal.” 


Therefore, what the learned Chief Justice was emphasising was that the Industrial 
Tribunal was working as a judicial body and that to him was the paramount consi- 
deration in coming to the conclusion that it was a tribunal within the meaning of 
art. 136. Then turning to the judgment of Mr. Justice Fazl Ali, at page 465 the 
learned Judge refers with approval to the case of Rex v. Electricity Commissioners: 
London Electricity Joint Committee Co. (1920), Ex. Parte? and he cites with approval 
the principle which governs English Courts in the issue of a writ of certiorari, and 
the question that arose in that case was whether the Electricity Commissioners 
were & tribunal against whom a writ could be issued, and the judgment quoted at 
page 465 is to the following effect (p. 207) : 


“...in the provision that the final decision of the Commissioners is not to be operative 
until it has been approved by the two Houses of Parliament I find nothing inconsistent with the 
view that in arriving at that decision the Commissioners themselves are to act judicially and within 
the limits prescribed by Act of Parliament, and that the Courts have power to keep them within 
those limits.” 

Thetefore, if a tribunal is set.up which has got to act judicially and its powers are 
circumscribed by an Act, it is for the higher Court to see both that the tribunal acts 
judicially and within the ambit of those powers. Then turning to the judgment of 
Mr. Justice Mahajan which, with respect, is more emphatic, the learned Judge 
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points out (p, 474) : i 

“«,..I see no cogent reasons to limit the plain words of the statute and to place a narSbw 
interpretation on words of widest amplitude used therein.” 

And the words of the statute he was considering were “ Courts and tribunals ” used 
in art. 136. At the bottom of page 474 the learned Judge says: 

“‘,..it must be prosumed that the draftsmen of the Constitution knew well the fact that 
there were a number of tribunals constituted in this country previous to the coming into force 
of the Constitution which were performing certain administrative, quasi-judicial or domestic 
functions, that some of them had even the trappings of a Court but in spite of those trappings 
could not be given that description. It must also*be presumed that the Constitution-makers 
were aware of the fact that the highest Courts in this country had held that all tribunals that 
discharged judicial functions fell within the definition of the expression ‘Court’. If by the use 
of the word ‘tribunal’ in article 136 the intention was to give it the same meaning as ‘Court’, 
then it was redundant and unnecessary to import it in the article because, by whatever name 
described, such a tribunal would fall within the definition of the word ‘Court’.” 


And at page 476 the learned Judge says : 

“The intention of the Constitution by the use of the word ‘tribunal’ in the article seems to 
have been to include within the scope of article 136 tribunals adorned with similar trappings as 
Court but strictly not coming within that definition.” 

And at page 477 the learned Judge points out : 

“A true judicial decision presupposes an existing dispute between two or more parties, and 
then involves four requisites :—(1) The presentation...of their case by the parties to the dispute ; 
(2) if the dispute between them is a question of fact, the ascertainment of the fact by means 
of evidence adduced by the parties to the dispute and often with the assistance of argument by 
or on behalf of the parties on the evidence; (3) if the dispute between them is a question of law, 
the submission of legal argument by the parties, and (4) a decision which disposes of the whole 
matter by a finding upon the facts in dispute and application of the law of the land to the facts 
so found, including where required a ruling upon any disputed question of law.” 

Now, the first two requisites are necessary even for a quasi-judicial tribunal, but the 
third and fourth requisites are not ne 

The next decision, reported in the same volume, is Province of Bombay v. 
K. 8. Advani! and the question there was whether an order made under the Land 
Requisition Act requisitioning property was an administrative order or a judicial 
or a quasi-judicial order. This Court had taken the view that it was a quasi- -judicial 
order. That view was not accepted by the Supreme Court and the Supreme Court 
came to the conclusion that it was an administrativo order. At page 630 the learned 
Chief Justice accepts the test laid down by Lord Justice Atkin in the case, of the 
Electricity Commissioners to which reference has already been made, viz 

“Wherever any body of persons having legal authority to determine questions affecting the 

rights of subjects, and having the duty to act judicially, act in excess of their legal authority 
they are subject to the controlling jurisdiction of the King’s Bench Division exercised in these 
writs.” 
Now it will be noticed that the learned Lord Justice Atkin does not lay down that 
the tribunal should determine the rights of subjects. What the learned Lord Justice 
with the precision for which he wae noted says is that the tribunal must determine 
questions effecting the rights of subjects, and he also emphasies the important attri- 
bute of the tribunal which is subject to the jurisdiction of the King’s Bench Division. 
that it must have the duty to act judicielly. The learned Chief Justi at page 633, 
after reviewirg the authorities, sums up the position in one sentence : 

“...It seems to me that the true position is that when the law under which the authority 
is making a decision, itself requires a judicial approach, the decision will be quasi-judicial. 
Prescribed forms of procedure are not necessary to make an inquiry judicial, provided in coming 
to the decision the well-recognised principles of approach are required to be followed.” 

Mr. J ustice Das at page 720 says: 
...the real test which distinguishes a quasi-judicial act from an administrative act ia the 
third item in Atkin L.J.’s definition, namely, the duty to act judicially.” 
And at page 725 he makes the position even clearer when he says: 
“In other words, while the presence of two parties besides the deciding authosity will prima 
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faciBand in the absence of any other factor impose upon the authority the duty to act judicially, 
the absence of two such partiesis not decisive in taking the act of the authority out of the category 
of quasi-judicial act if the authority is nevertheless required by the statute to act judicially.” 

Therefore, thése two decisions in my opinion make it perfectly clear that the real 
question that has got to be decided in order to determine whether a tribunal comes 
within the jurisdiction of the High Court under art. 227 is whether the statute which 
sets up that tribunal imposes uponit the duty to act judicially. If that duty is cast 
upon the tribunal, then the High Court can and will exercise its jurisdiction under 
art. 227. 

Mr. Vimadalal has referred to two recent decisions of the Calcutta High Court 
and the Madras High Court. In my opinion, with very great respect to the learned 
Judges who decided those oases, they have not appreciated what the Supreme Court 
has in my opinion clearly laid down in the two cases referred to above. In the 
Calcutta case, Haripada Dutta v. Ananta Mandal, Mr. Justice Chakravarti and Mr. 
Justice Mookerjee were taking the view that a tribunal can only be judicial or quasi- 
judicial and come within the purview of art. 227 if it is set up by the State for deciding 
rights between contending parties in accordance with rules having the force of law 
and, doing so, not by taking executive action but by determining a question. Now, 
if the learned Judges meant by deciding rights that the decision should have a binding 
effect and can be enforced and executed, with respect, I am unable to accept that 
view, because although in the case before us the decision merely results in a report, 
the finding of facts which are embodied in that report does determine questions which 
affect the rights of parties. We would go further that even if the decision of the 
learned Chief Presidency Magistrate does not decide any question which affects the 
rights of parties, the mere fact that the duty is cast upon him to act judicially is 
sufficient in the view of the Supreme Court. This view of the Calcutta High Court 
was followed by the Madras High Court in In re Annamalai? 

Now, there are two decisions of the Privy Council on which very strong reliance 
was placed by Mr. Vimadalal and we might look at them just in passing. One is 
O'Connor v. Waldron. The only question that the Privy Council was called upon, 
to consider in that case was whether judicial privilege extended to the Commissioner 
appointed under the Combines Investigation Act, and what the Privy Council said 
was that such privilege can only extend to bodies having attributes similar to those 
of a Court of Justice. It is difficult to understand how this decision can have any 
bearing on the question whether this tribunal which the Privy Council was consi- 
dering would or would not be within the jurisdiction of the High Court for the pur- 

of issuing a writ of certiorari. 

The second decision is Shell Oo. of Australia v. Federal Commissioner of Taxation.‘ 
There the Privy Council was considering the Constitution Act of the Commonwealth 
of Australia, and the Privy Council held that the Board of Review created by s. 41 
of the (Federal) Income Tax Assessment Act to review the decisions of the Commis- 
sioner of Taxation, and whosa members are to hold office for seven years, is not a Court 
exercising the judicial power of the Commonwealth within the meaning of s. 71 of 
the Constitution of Australia, but was an administrative tribunal. What is om- 
phasised by Mr. Vimadalal is that the Privy Council held that this body was an 
administrative tribunal although it was discharging judicial functions. But, again, 
what we are concerned with is not whether a certain tribunal satisfies the meaning 
of s. 71 of the Constitution of Australia or whether a tribunal is an administrative 
tribunal or a judicial tribunal. Even an administrative tribunal, if it is bound in 
law to act judicially, would come within the purview of art. 227, and we apprehend 
it would also come within the purview of the King’s Bench Division in England for 
the purpose of issuing a writ of certiorari. 

That this is clearly so is well illustrated by a very recent case reported in R. v. 
Manchester Legal Aid Committee : Ex parte R. A. Brand & Co., Ld., The trustee 
of a bankrupt applied for a legal aid certificate to continue the bankrupt’s claim 
against a limited company. The Legal Aid Committee gave a certificate for legal 

1 [1952] A. I. R. Cal. 626. 4 [1931] A. C. 275. 

2 {1958] A. I. R. Mad. 362. 5 [1952] 2 Q B. 413. 

8 [1935] A. 0. 76. 

L. R18. 
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aid to the trustee and the limited company against whom the claim was to pd en- 
forced applied for an order of certiorari against the Committee, and the question 
that arose was whether the Legal Aid Committee was a tribunal against which the 
Queen’s Bench Division could issue a writ of certiorari, and Mr. Justice Parker 
holding that it had jurisdiction points out at page 428: 

“The true view, as it seems to us, is that the duty to act judicially may arise in widely 

different circumstances which it would be impossible, and, indeed, inadvisable, to attempt to 
define exhaustively. Where the decision is that of a court, then, unless, as in the case, for instance, 
of justices granting excise licences, it is acting in a purely ministerial capacity, it is clearly under 
a duty to act judicially. When, on the other hand, the decision is that of an administrative body 
and is actuated in whole or in part by questions of policy, the duty to act judicially may arise in 
the course of arriving at that decision. Thus, if in order to arrive at the decision, the body 
concerned had to consider proposals and objections and consider evidence, then there is the duty 
to act judicially in the course of that inquiry.” 
And the view taken was that even if an administrative body is under a duty to act 
judicially, then there would be jurisdiction to issue a writ of certiorari, and at page 
431 the learned Judga concedes that the Legal Aid Committee is an administrative 
body in the sense that it is responsible for administering the Act, but he points out 
that it is quite unconcerned with questions of policy, and then the learned Judge 
goes on to say that the Committee cannot refuse legal aid because the fund is becoming 
depleted or because they think that certain forms of action be discouraged. It 
has to decide the matter solely on the facts of the particular cage, solely on the 
evidence before it and apart from any extraneous considerations. In other words, 
it must act judicially and not judiciously. These very words can be applied to 
the functions of the learned Chief Presidency Magistrate in this investigation that 
he is holding. He has to decide the matter solely on the facts of the particular case, 
solely on the evidence before him, and apart from any extraneous considerations, and 
he has also to act judicially and not judiciously. 

Therefore, in my opinion, it is clear on these authorities that the tribunal set up 
under the Merchant Shipping Act is a judicial or a quasi-judicial tribunal which would 
attract the application of art. 227 and in respect of which the jurisdiction of the 
High Court can be invoked under that article. 

Turning to the merits, unfortunately no rules have been framed in India under 
the Indian Merchant Shipping Act with regard to this investigation. We are even 
doubtful whether any such rules can be framed, because there is no section which 
provides for the framing of the rules in respect of inquiries under Part VI of the Act. 
In England the Act specifically provides by s. 479 that the Lord Chancellor may 
make general rules for carrying into effect the enactments relating to formal investi- 
gations, and the Lord Chancellor has framed what are known as the Shipping Casual- 
ties, Appeals, and Re-hearing Rules, 1923, and r. 4 provides that : 

“The Board of Trade, the owner, the master, and any certificated offloer or other person 
upon whom a notice of investigation has been served, shall be deemed to be parties to the 
proceedings.” f i 
And r. 5 provides : 

“Any other person ray, hy leave of the Judge, appear, ard any person who appears under 

this Rule shell thereupon become a party to the proceedings.” 
So r. 4 provides for those parties who have to be present at the investigation, and 
r. 5 leaves it to the discration of the presiding Judge whether some party other than 
the one referred to in r. 4 should or should not be made a party to the proceedings. 
Now, although no rules are framed, certain instructions are issued by the Central 
Government. It is clear that these instructions have no statutory effect and cannot 
possibly bind the learned Chief Presidency Magistrate who is conducting this in- 
vestigation. But it is significant to note that instruction 4 with regard to formal 
investigations*is almost identical with rr. 4 and 5 of the English Rules to which re- 
ference has been made, and instruction 4 is: 

“The officer on whose application the investigation is undertaken and any person upon 
whom a notice of investigation has been served, should be deemed to bo parties of the proceedings 
and any other person may be permitted by the Court to appear at the investigation and bepome 
& party to the proceedings,” 


a 


1954.] sPANDYAN INS, 00. V. K, J. KHAMBATA (A.0.J.}—Chagla C. J. 195 


Nob, what the learned Chief Presidency Magistrate did was he looked at these in- 
stréctions and, as we read his order, he came to the conclusion that he had no juris- 
diction to make the insurance companies parties to these proceedings. In the first 
place, these instructions were not binding upon him. It was open to him to regulate 
the proceedings according to well established rules of judicial proceedings and those 
rules are that if a person is a necessary party or a proper party, it is left to the dis- 
‘cretion of the Court to make him a party to the proceedings. But assuming that 
he thought these instructions were binding upon him, even so instruction 4 gave him 
the widest discretion to decide whether the insurance companies were parties to the 
proceedings or not. With respect to the learned Chief Presidency Magistrate, who 
is both a very responsible and a very conscientious officer, we find it rather difficult 
to understand how he came to the conclusion that the insurance companies could 
not ba permitted to appear in these proceedings. If we had looked upon this order 
as the exercise of discretion by the learned Chief Presidency Magistrate, unless we 
were satisfied that the discretion was exercised arbitrarily or capriciously, we would 
not have interfered under art. 227. If the law confers discretion upon an officer or 
upon a tribunal, it is for that officer or that tribunal to exercise its discretion. It is 
not for the High Court to exercise the discretion for him. In the case of a discretion 
it is very rarely and under great limitations that the High Court interferes, but as 
we said before we do not look upon the order of the learned Chief Presidency Magis- 
trate as the exercise of his discretion. Having taken the view that he could not 
permit the insurance companies to appear, he goes on, as it were, to give a solatium 
to the insurance companies and says that 

“If the insurance companies are in possession of valuable evidence, they can suggest the 
names of the witnesses to the learned advocate for the Union of India, and he may, if he thinks 
necessary, summon them as witnesses on behalf of the State. But we do not permit him to appear 
go as to take part in and cross-examine witnesses. There is, of course, no objection to Mr. D’Silva 
or anybody else watching the proceedings, if he wants to do so.” 

Now, one or two relevant facts may be stated. In this very case the learned 
Chief Presidency Magistrate has permitted the New Dholera Shipping and Trading 
Co., who are stevedores, to be made parties to these proceedings, and there are 
precedents to which Mr. Somjee has drawn. our attention in this very Court where 
consignees of cargoes have been made parties. See for instance Barcelona’s Inquiry 
which was held on June 9, 1952. Mr. Somjee has also drawn our attention to the 
English practice which seems to show that stevedores and shippers of cargoes aro 
made parties in inquiries held for shipping casualties. Therefore, if the learned 
Chief Presidency Magistrate had decided to make the insurance companies, who are 
in the shoes of the owners of the cargo, parties to these proceedings, he would not 
have acted without precedent. ‘ 

Now, there can be no doubt that the insurance companies, from what is stated in 
the petition, are in possession of most valuable information. There can be no doubt 
that the learned Chief Presidency Magistrate and the assessors must be interested 
in getting this vital information before the Court. We take it that the one sole 
object with which the tribunal is actuated is to elicit the truth. The tragedy of the 
ship sinking in extraordinary circumstances is a very serious tragedy which affects 
the future of Indian Merchant Shipping, and it is absolutely necessary in the interest 
of the Union and in the interest of the public that the truth and the real truth should: 
be ascertained. Therefore, ultimately it is for the Chief Presidency Magistrate to 
decide which is the best way of getting that truth. There are two aspects to this 
question. The view, at least tentatively, held by the learned Chief Presidency 
Magistrate is that truth can be elicited by the insurance companies putting all the 
materials before the Union of India through its counsel, by suggesting to the counsel 
for the Union what questions should be put in crogs-examination, and also suggesting 
to the Union of India what witnesses should be called. The other aspect is that the 
inquiry can never be satisfactorily conducted if the party which has the information 
—and vital information—is prevented from calling its own witnesses, examining those 
witnesses in its own way, and cross-examining the witnesses called on behalf of the 
Uniqn or the other party, in order to elicit the truth as it envisages the truth. We 
do not wish in any way to fetter the discretion of the learned Chief Presidency 
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Magistrate. It will be for him to decide whether he could really get at the ath 
by the rather circuitous method of getting the learned advocate of the insurance 
companies to give instructions to the advocate for the Union. Aga, it will be for 
him to decide whether he may not prefer the more direct and satisfactory method 
of permitting the insurance companies to put all the evidence before the Court as a 
arty and to function as a party. The Advocate General, who has appeared on 
behalf of the Union, has taken up a very fair attitude. He says that the Union of 
India is as much anxious as the insurance companies to get at the truth and it will 
welcome every assistance from the insurance companies, but if the insurance com- 
panies apply to the learned Chief Presidency Magistrate again to be made parties, 
the Union will not object to that application. 
Therefore, we must set aside the order of the learned Chief Presidency Magistrate 
and send the matter back to him to dispose of this application in the light of this 
judgment and to exercise his discretion as he thinks best. 


Suan J. I agree. Under art. 227 of the Constitution this Court has superintendence 
over all Courts and tribunals throughout the territories in relation to which it exercises 
jurisdiction, and the question that arises in this case is whether the Chief Presidency 

istrate, who is required under Part VI of the Indian Merchant Shipping Act, 
1923, to hold a forma] investigation into the loss of §.8. Janaki on an application made 
under s. 248, is a “tribunal” withinthe meaning of that article. Mr. Vimadalal who 
appears on behalf of respondent No. 6 contended that even though the Chief 
Presidency Magistrate normally exerciees judicial functions, and the authority which 
is called upon to make the formal inquiry under s. 249 is called a Court, the Chief 
Presidency Magistrate when holding a formal investigation into a shipping casualty 
must be regarded as a purely administrative authority set up only to investigate into 
the causes of the shipping casualty and to collect evidence in that behalf. Mr. 
Vimadalal contended that the Chief Presidency Magistrate, holding a formal in- 
vestigation, is not a Court, and he cannot be called a tribunal within the meaning 
of art. 227, and therefore this Court has no jurisdiction to rectify the order passed 
by the Chief Presidency Magistrate. Mr. Vimadalal submitted that in a formal 
investigation there is no lis or dispute and that the Chief Presidency Magistrate in 
making the formal investigation is under no duty to act judicially and that he is 
not authorised to give æ final decision which is conclusive of any matter under in- 
vestigation. 

Now, whether the Chief Presidency Magistrate exercising authority under Part VI 
of the Indian Merchant Shipping Act can be regarded as a tribunal must be ascer- 
tained from the provisions of the Act. Section 246 defines a shipping casualty. 
When it appears that there has occurred a shipping casualty, a report is required 
to be made by the officer designated in that behalf by the Central Government to 
that Government ag well as the Provincial Government. The officer may, 
and if so required by the Central Government shall, make an application to a Magis- 
trate competent to hold an inquiry under s. 249 to hold a formal investigation into 
any shipping casualty. When an application is made to the Court designated under 
Part VI, (that Court being a Magistrate of the First Class specially empowered in that 
behalf or a Presidency Magistrate), the Court must hold a formal investi- 
gation into the shipping casualty, and it may in the course of the investigation 
inquire into a charge of incompetency or misconduct arising in the course of the 
investigation against any master, mate or engineer as well as into any charge of 
wrongful act or default causing the shipping casualty. The Court after making an 
inquiry may cancel or suspend the certificate of any master, mate or engineer. 
Provision is made in ss. 250(2), 264(4), 252, 253 and 254 as to the procedure 
to be followed by the Court in holding that investigation. If the Court holds 
an inquiry into the misconduct against a master, mate or engineer, it is required 
to furnish a copy of the report or statement of the case upon which the investigation 
has been directed to the person against whom misconduct or wrongful act or 
default or incompetency is alleged. Similarly a copy of the report of the state- 
ment on which the investigation or inquiry has been ordered must ‘be furnished to 
the holder of a certificate granted by the Central Government under the Act before 
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the Court oan cancel or suspend the certificate. Section 252 requires the Court to 
give the officer concerned full opportunity of making a defence either in person 
or otherwise. ection 253 confers upon the Court the same powers relating to 
compelling attendance of witnesses, production of documents and regulation of 
proceedings, as are exercisable by the Court in the exercise of its criminal juris- 
diction. By. s. 254 the Court of inquiry has to empanel with it in making the in- 
vestigation assessors some of whom shall be conversant with maritime affairs and 
others shall be conversant with either maritime or mercantile affairs. Provision 
is made for arrest of witnesses and causing detention of vessels and for committing 
for trial before the proper Court any person who appears to have committed within 
the jurisdiction of a Court in India an offence punishable under the law in force, and 
for binding over any witnesses to give evidence, and for all these purposes the powers 
of a criminal Court may be exercised. The assessors must attend all the proceed- 
ings of the Court and the opinion of the assessors must be given in writing in 
open Court, but the powers of the Court are exercisable by the presiding authority 
alone. The Court holding a formal investigation into a shipping casualty or holding 
an investigation into the conduct of a master, mate or engineer, may cancel or 
suspend the certificate granted by the Central Government on,proof of facts men- 
tioned in s.264(Z). The Court by s. 257 is required on the termination of the inquiry 
to make a report to the Central Government as to the conclusion arrived at 
together with the evidence. 

Evidently the Court exercising power under Chapter VI is acting by virtue of the 
statute. It is in other words exercising the power of the State, and that is undis- 
puted. But it is contended that the power exercised is not the judicial power of 
the State; it is merely executive authority of the State. It is clear from 
the provisions contained in Chapter VI that the Court is required by the Act to 
ascertain on evidence whether there has been a shipping casualty and whether any 
master, mate or engineer has been guilty of incompetency, misconduct or wrongful 
act or default which justifies the Court in ordering suspension or cancellation of the 
certificate issued to him. Provision has been made for the procedure to be followed 
in the formal investigation of a shipping casualty, or an investigation into charges 
of misconduct. Power to compel attendance of witnesses and for compelling per- 
sons who appear to be guilty of offences punishable under the law to remain present 
before a competent Court for trial in respect of that offence isalso conferred. Provision 
is also made for assessors to be empanelled for assisting the Court. Undoubtedly 
the proceedings are taken for holding an investigation, and in its very nature the 
formal investigation 'into a shipping casualty cannot and does not assume the 
form of a claim against a party for ascertaining his civil liability for loss of a ship 
or cargo or for loss of life. But the formal investigation required to be made is as 
to a shipping casualty as defined in s. 246, and in that investigation it is open to the 
person who is the owner of the ship or the officer concerned to explain the causes of 
the shipping casualty if any. It would also be open to the master, mate or engineer 
to show that there has not been any incompetency, misconduct or wrongful 
act or default which would justify imposition of punishment. Obviously, there is 
in the investigation a lis,—a dispute—on which evidence is required to be recorded. 
Procedure is provided for hearing the person against whom allegations are made and 
evidence is given and the Court is required to record its final conclusions on that 
enquiry and even to impose punishment. When, procedure is provided for holding 
the inquiry and for hearing evidence and in the manner provided by the Criminal 
Procedure Code, it is difficult to accept the contention that in holding investi- 
gation the Court is not required to act judicially. If the detailed provisions which 
I have summarised earlier are to have any meaning, an obligation to act judically 
is clearly implicit therein. The Court holding the inquiry cannot collect evidence 
by itself, it cannot ignore evidence led before it in arriving at a conclusion, nor can 
it base its conclusions on considerations either of policy-or ofexpediency. TheCourt has 
to follow the prescribed procedure, has to examine the witnesses tendered or called 
before it, has to consider any explanation’ given by the officer against whom a charge 
is made, and ultimately the Court has to come to a conclusion’ on the evidence 
after an appraisal thereof, and not on extraneous matters. I am unable therefore 
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to agrae that there is no duty imposed upon the Court to act judicially. It is Sis 
that in respect of & shipping casualty strictly so called and divorced from an inq@iry 
relating to a charge of incompetency or misconduct against an officer of a ship, no 
final decision which by its own force adjudicates rights between m parties 
can be given by the Court. The Court holding a formal investigation has only to 
report its conclusions to the Central Government, and the Central Government may 
thereafter take such action on the report as it deems proper. But the fact that 
there is no jurisdiction to record a final decision in respect of a shipping casualty 
strictly so called does not in my judgment make the formal investigation any the 
less an investigation by a tribunal charged with duty to act judicially. 

There are several reported decisions in which the question has been discussed ag 
to what is a judicial tribunal and what is a quasi-judicial tribunal, and a majority 
of the decisions have adopted the classification which was made in the decision re- 
ported in Cooper v. Wilson’. In the judgment of Lord Justice Scott in that case 
it is ober at the foot of page 340: 

“A true judicial decision presupposes an existing dispute between two or more parties, and 
then involves four requisites :—(1) The presentation (not necessarily orally) of their case by the 
parties to the dispute ; (2) if the dispute between them is a question of fact, the ascertainment of 
the fact by means of evidence adduced by the parties to the dispute and often with the assistance 
of argument by or on behalf of the parties on the evidence ; (3) if the dispute between them is a 
question of law, the submission of legal argument by the parties ; and (4) a decision which disposes 
of the whole matter by a finding upon the facts in dispute and an application of the law of the 
land to the facts so found, including where required s ruling upon any disputed question of law. 
A quasi-judicial decision equally presupposes an existing dispute between two or more parties 
and involves (1) and (2), but does not necessarily involve (8) and never involves (4). The place of 
(4) is in fact taken by administrative action, the character of which is determined by the Minister's 
free choice.” 


According to those observations what distinguishes a quasi-judicial tribunal from a 
judicial tribunal is the absence in the former of a decision which disposes of the 
whole matter by a finding upon the facts in dispute and the application of the law 
of the land to the facts so found. In the present case in so far as there is an inves- 
tigation into a shipping casualty only, no final decision binding upon the parties by 
its own force would bearrived at. But evenif there is no final decision, the formal 
investigation must be regarded a quasi-judicial inquiry the ultimate decision rest- 
ing upon the Central Government. The sole ground of incapacity in the tribunal to 
finally adjudicate upon a matter under enquiry before it cannot justify the view 
that the enquiry is purely administrative. In the Insolvency Acts provision is 
made for oxamination of witnesses for collection of information regarding an insol- 
vent’s property (vide s. 36, Presidency Towns Insolvency Act and s. 59A, Provincial 
Insolvency Act, but it cannot be said that because no final decision is recorded by 
the officer to whom the power is delegated in those proceedings, he is not acting 
judicially and is acting in an administrative capacity. 

Even assuming for the sake of argument that the Court exercising authority under 
Part VI is an administrative tribuna!, as I have pointed out earlier the Court is 
required, to act judicially. Being required to act judicially, even if it be regarded 
an administrative tribunal, it would still be a'tribunal within the meaning of art. 227 
of the Constitution and subject to the jurisdiction of this Court to correction. 
I may repeat that in making this inquiry the Court cannot ignore the preseribed 
procedure and cannot ignore the evidence which is led before it, nor the defence 
which may be made. Nor is the Court entitled in making its report in the formal 
investigation before it to arrive at a conclusion on considerations of policy or ex- 
pediency. Even if the Court be regarded as functioning as an administrative 
tribunal, the duty to act judicially is clearly imposed. The distinction between 
a quasi-judicial tribunal and a purely administrative tribunal is happily expressed 
in a recent judgment in R. v. Manchester Legal Aid Committee: Ex parte R.A 
Brand & Co. Ld, by Mr. Justice Parker : 

“But the decision of the tribunal is to be judicial and not judicious. If itis jpdicial then itisa 


1 [1937] 2 K. B. 309, 340. 2 [1952] 2 Q. B. 413. 
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hana or @ quasi-judicial tribunal. If ibis merely judicious it would be regarded as a wholly 
administrative tribunal.” 
P. 0. 


Respondent ‘No. 6 to pay the costs of the petition. No order as to costs of the 
Union of India. 


Order set aside. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice. and Mr. Justice Shah. 
NATHUBHAI GANDABHAI DESAI v. THE STATE OF BOMBAY.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 2, 65—Constitution of 
India, arts. 314, 31B—Grass growing naturally and spontaneously on land—Cutting of such 
grass whether “agriculture” within s, 2—Eepression “raising grass” in s, 2 whether includes 
cutting of grass or activity for protection of grass—Whether proviso to 8. 66 prevents manager 
jrom leasing land at rate higher than assessment—Government whether can assume management 
of lands under s. 65 without giving notice—Articles 314 and 31B, construction of—Establish- 
ment of fact left to subjective determination of authority—Whether such fact justiciable. 

When the Legislature leaves the establishment of a fact to the subjective determination 
of any authority, the Legislature clearly intends that the decision of that authority with 
regard to the establishment of that fact is final. There must be a mental satisfaction of 
the authority in question that a particular fact is established. That fact is not a justiciable 

. fact; it is not a fact which has got to be objectively established in a Court of law. If the 
authority comes to Court and states that it bes applied its mind to the particular question 
and it is satisfied that the fact has been established, the condition is clearly complied with. 

- The subjective satisfaction must be a genuine subjective satisfaction. It must not be a 
colourable satisfaction, it must not be a satisfaction influenced by any external considerations, 
it must not be a satisfaction which is arbitrary or capricious; but if the satisfaction is a 
bona fide satisfaction, then the Court has no jurisdiction to question the decision and to 
investigate as to the correctness of the decision arrived at by the authority. 

It cannot be said of a person on whose land grass grows naturally and spontaneously 
without any effort on his part or without any activity on his part, that he is raising grass and 
carrying on an agricultural activity within the meaning of s. 2 of the Bombay Tenancy and 
Agricultural Lands Act, 1948. The mere cutting of such grass is not “agriculture” within 
the meaning of that section. 

The expression “raising of grass” in s. 2 of the Bombay Tenancy and Agricultural Lands 
Act, 1948, does not include the cutting of grass or any activity for the production of grass 
either while it is growing or after it is cut. 

The proviso to s. 65 of the Bombay Tenancy and Agricultural Lands Act, 1948, does not 
prevent the manager from giving land on lease at a rent higher than the amount of the assess- 
ment, but the proviso lays down the minimum rent at which land should be leased out. 

For the purposes of s. 65 of the Bombay Tenancy and Agricultural Lands Act, 1948, all 
that is necessary is that the land should have remained uncultivated for two consecutive 
years. It is immaterial whether prior to that period it was cultivated or not. 

If an inquiry is held under 5. 65 of the Bombay Tenancy and Agricultural Lands Act, 1948, 
the Court cannot then consider as to whether the inquiry was a proper one or whether a 
better inquiry would not have provided better results. 

Government has the power under s. 65 of the Bombay Tenancy and Agricultural Lands 
Act, 1948, to assume management of lands without notice. 

The expression ‘without prejudice to the generality of the provisions contained in 
Article 81A” contained in art. 81B ofthe Constitution of India, makes it clear that the apecific 
particular provision contained in art. 81B does not in any way affect the provisions of art. 81A. 
Article 31 B must not be read as limiting art. 31A, but to the extent that art. 81B deals 
with the specific case of an Act being included in the Ninth Schedule one has to look at art. 
31B in order to decide whether the Act can be challenged or not. One cannot import into 
art. 81B the provisions of art. 31A. The only condition which art. 81B lays down in order 
to save an Act from the challenge under Part IH is that it should be included in the Ninth 


*Decided, October 6 1954. Special Civil 1820 to 1822, 1887 to 1840, 1886, 1855, 1555, 
Application No. 61184 of 1954 (with Special 1565 and 1566). 
Civif Applications No. 1185, 1206 to 1218, 
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Schedule. Once it is included, no further argument is open toa petitioner, nor is it open 
to him to suggest that the ‘Act is void because it infringes any of his fundamental right® 

It is never safe to attribute to the Legislature whenever it amends any legislation that 
every amendment necessarily conveys an alteration of the law. Very often amendments 
are made for the purpose of better drafting. 


One Nathubhai (petitioner in Special Civil Application No. 1184 of 1954) was 
the owner of certain agricultural lands measuring 100 acres and 24 gunthas situate 
in the village of Sonwada in the Surat district. On August 18, 1958, the petitioner 
received a notice in form “D” under s. 65 of the Bombay Tenancy and Agricultural 
Lands Act, 1948, issued under the orders of the Mamlatdar, which was to the 
following effect :— 

“Jt is found that the following land bearing following survey Nos. situate at village Sonwada 
Taluka Pardi District Surat admeasuring 100 acres 24 gunthas which though are cultivable have 
remained uncultivated since year 194 . Under section 65 of the Bombay Tenancy and Agricul- 
tural Lands Act, 1948, if any land has remained uncultivated for any two consecutive years 
through default of either the landlord or tenant or any other cause whatsoever, the Government 
is entitled to assume management of such land. You are hereby ordered that you shall arrange 
to cultivate either personally or, by tenant the said land from the ensuing agricultural season 
and to inform the Mamlatdar in that behalf within a fortnight from the receipt of this notice, 
If you fail to do so steps will be taken immediately to assume management of the said lands under 
s. 65 and that the same will be leased-out to any fit and proper person at a rent equivalent to 
assessment. In that event you will not get any compensation in respect of the said lands.” 


The petitioner did not comply with this notice and on June 10, 1954, the District 
Deputy Collector passe d the following order :— 

“Whereas S. Nos. 427, 428, 429/1, 429/2, 482 and 486 of village Sonwada, Taluka Pardi, 
owned by Shri Nathabhai Gandabhai has been kept fallow for more than two consecutive years, 
and whereas notice in form ‘D’ requiring him to bring the land under plough, was duly served 
upon him on 18-8-1958 and whereas he has so far failed to get the aforesaid S. Nos. cultivated 
personally or through tenants during the current cultivation season. 

Now, therefore, I, K. U. Bhatt, (B.Com.), Prant Officer, Bulsar Prant, Bulsar, in exercise of 
the powers delegated to me under Government Notification R. D. No. 670/49 dated 81st October 
1949, in pursuance of section 65 of the Bombay Tenancy and Agricultural Lands Act, 1948, 
hereby declare that the management of the said land described below be assumed by Government 
and hereby appoint the Mamlatdar of Pardi as the Manager of the said land and direct that he 
should take immediate steps to lease out the land for cultivation of food crops and manage the 
land as provided for management of estates under the provisions contained in Chapter [V of the 
Bombay Tenancy and Agricultural Lands Act, 1948.” 

The petitioner applied to the High Court under art. 226 of the Constitution of 
India for an appropriate writ, direction or order to set aside the order dated June 
10, 1954. This petition was heard along with other petitions in which a similar 
eerie of law was involved and the substantial facts in most of which were 
identical. 


H. D. Banaji and R. J. Joshi, with Bhaishankar Kanga and Girdharlal, for 
petitioners in Nos. 1184 and 1185. 

R. A. Jahagirdar, for petitioners in Nos. 1206 to 1218. 

V. M. Limaye, for petitioners in Nos. 1820 to 1822 and 1887 to 1840. 

R. J. Joshi with C. S. Trivedi, for petitioner in No. 1886. 

C. S. Trivedi, for petitioner in No. 1855. 

B. N. Chikarmane, for petitioner in No. 1654. 

N. R. Oza, for petitioners in Nos. 1565 and 1566. 

M. P. Amin, Advocate General, and G. N. Joshi, with Little & Co., for respondents. 


Cuacta C. J. By these various petitions the petitioners challenge orders 
made by Government under s. 65 of the Bombay Tenancy and Agricultural Lands 
Act, 1948, assuming management of their respective lands. The substantial facts 
in most of these petitions are identical and perhaps it would be sufficient if we deal 
with the facts of one petition, and if there are any differentiating facts in the other 
petitions draw attention to those facts. We will deal with petition No. 1184 of 
1054. 
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Now, in that case a notice was given by the Mamlatdar to the petitioner on 
Awgust 18, 1958, and by that notice the petitioner was ordered to arrange to culti- 
vate either pepsonally or by tenant the lands belonging to him and a fortnight’s 
time was given. The petitioner owns 100 acres and 24 gunthas in the village 
Sonwada, Taluka Pardi, District Surat. As the petitioner did not comply with 
this notice, an order was passed on June 10, 1954, and this order contains a recital 
that inasmuch as the Jands of the petitioner in village Sonwada had been kept 
fallow for more than two consecutive years, and whereas notice was duly served 
upon him on August 18, 1958, and whereas he had failed to get the aforesaid lands 
cultivated personally or through tenants during the current cultivation season, 
the Prant Officer in exercise of the powers delegated to him by Government Noti- 
fication dated October 81, 1949, in pursuance of s.65 of the Tenancy Act, declared 
that the management of the lands described below was assumed by Government, 
and the Mamlatdar was appointed the manager of the land, and the area of the 
land which is the subject matter of this declaration is about 10 acres. It is this 
order which is being challenged by the petitioner. 

The order has been made under s. 65 of the Tenancy Act, and we must turn to 
the provisions of that section in order to decide whether the order has been validly 
made by Government. Sub-section (1) of that section provides : 

“Tf it appears to the State Government that for any two consecutive years any land has 
remained uncultivated through default of either the landlord or tenant or any other cause 
whatsoever, the State Government may, after making such inquiry as it thinks fit, declare that 
the management of such land shall be assumed. The declaration so made shall be conclusive.” 
Now, in order that the State Government may validly make a declaration under this 
section, two conditions have to be satisfied. The first condition is that it should 
appear to the State Government that any land has remained uncultivated for any 
two consecutive years, and the second condition is that an inquiry must be held, 
but the inquiry must be such as the State Government thinks fit. With regard 
to the first condition it will become immediately apparent that it is left to the 
subjective satisfaction of the State Government as to whether the land in question 
has remained uncultivated for a period of two consecutive years. Mr. Banaji 
has put forward a rather curious argument that although it is clear that it is left 
to the subjective determination of Government, still it must be objectively as- 
certained as a fact that the land had remained uncultivated for a period of two 
consecutive years. Now, when the Legislature leaves the establishment of a 
fact to the subjective determination of any authority, the Legislature clearly 
intends that the decision of that authority with regard to the establishment of 
that fact is final. There must be a mental satisfaction of the authority in question 
that a particular fact is established. That fact is not a justiciable fact ; it is not 
a fact which has got to be objectively established in a Court of law. If the 
authority comes to Court and states that it has applied its mind to the particular 

uestion and it is satisfied that the fact has been established, the condition is 
aleni complied with. Itis true that the subjective satisfaction must be a genuine 
subjective satisfaction. It must not be a colourable satisfaction, it must not be 
a satisfaction influenced by any external considerations, it must not be a satis- 
faction which is arbitrary or capricious; but if the satisfaction is a bona fide satis- 
faction, then the Court has no jurisdiction to question the decision and to investi- 
gate as to the correctness of the decision arrived at by the authority. As we shall 
presently point out, although attempts have been made to challenge the bona 
fides of the State Government in various petitions, apart from a bald assertion 
no particulars whatever are given to make out a proper legal case of mala fides on 
the part of Government. Therefore, it would be perhaps possible to dispose of all 
these petitions on the narrow ground that it has appeared to the State Government 
that the lands in question have remained uncultivated for a period of two conse- 
cutive years, and as that condition has been satisfied, no further investigation is 
permissible under the provisions of that sub-section. But as well considered and 
able arguments have been advanced before us as to whether in fact the lands in 
question have remained uncultivated for a period of two consecutive years, we 
think it proper to refer to these arguments and to decide whether in coming to 
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the conclusion the Government have acted properly or not. i 

Now, the first question that we have to consider is: What did the Legislature 
actually intend when it used the expression “‘any land has remained uncultivated,” 
and for that purpose we must turn to s. 2 which is the definition section.‘ In that 
section “‘to cultivate” has been defined as ‘‘to carry on any agricultural operation,” 
and ‘“‘agriculture’’ has been defined as including horticulture, the raising of crops, 
grass or garden produce, dairy farming, poultry farming, stock breeding and grazing, 
but does not include cutting of wood only. Briefly, the contention of the State 
of Bombay is that the lands which have been the subject matter of the declaration 
are grass lands in which grass grows, but grass grows spontaneously, grass is a 
natural crop and no human agency or human industry or effort is required for the 
purpose of growing grass. On the other hand, the contention of the petitioners 
is that the grass that they grow requires the sowing of seeds, it requires the process 
of weeding, and at least in one case it has been suggested that there is actually a 
well out of which water has to be supplied in order to enable the grass to grow. 
Now, these are divergent versions of what actually is being done on the lands of 
the petitioners. As we have pointed out, it is for the Government to be satisfied 
as to what is actually being done on these lands. It is for the Government to 
decide whether the land is uncultivated as provided by the statute. Realising 
this difficulty the petitioners have argued these petitions on the basis that the 
version given by the Government as to what is being done on these lands is the 
correct version, and even so it is urged by the petitioners that the result of the 
growing of this grass on the lands is agriculture and the petitioners are cultivating 
their lands within the meaning of that definition in s. 2. 

The question therefore which presents itself to us is whether it could be said of 
a person on whose land grass growsnaturally and spontaneously without any effort 
on his part or without any activity on his part, that he is raising grass and he is 
carrying on an agricultural operation. The only agricultural operation we are 
concerned with in this case is the raising of grass, and the case of the Government 
is, which we must accept for the purpose of these petitions, that all that the 
petitioners do is to cut the grass and use it as fodder for their cattle, and it is 
urged on behalf of the State that merely cutting of grass can in no view of the 
case amount to the raising of grass as required by the Act. It will be noticed that 
the definition of ‘‘agriculture’’ is an inclusive definition ; it is not an exhaustive 
definition ; and by an inclusive definition it is always open to a Legislature to ex- 
tend the natural meaning of a word or expression. It may give an artificial 
meaning to an expression and include in the connotation of that expression a 
connotation which it does not naturtily bear, and it will be open to the petitioners 
to suggest that inasmuch as the definition of ‘‘agriculture’’ is not exhaustive, if 
they satisfy us that ‘agriculture’ in its plain natural meaning would include the 
process which Government admit the petitioners carried out on their lands, then 
undoubtedly there would be a strong case made out by the petitioners for our 
holding that the mere cutting of grass is ‘“‘agriculture”’ PeR the grass is grown 
naturally and spontaneously. 

Now, in our opinion, before we go to the natural and ga meaning of ‘‘agri- 
culture,” first turning to the meaning given to the word ‘‘agriculture’” by the 
Legislature itself, the raising of grass cannot possibly mean the mere cutting of it 
when the petitioners have taken no part in the actual growing of the grass. Rais- 
ing would mean promoting or causing the growth of, and therefore unless the 
petitioners in some way promote or cause the growth of grass, they would not be 
raising grass. In order to promote or cause the growth of grass some operation 
must be done to the land itself. Hither it may be sowing seeds or it may be water- 
ing or it may be weeding or whatever other operation there may be. A rather 
ingenious argument was advanced by Mr. Jahagirdar that it is admitted by 
Government that the lands of the petitioners are fenced and watchmen are kept 
to see that grass when it is cut and stacked on the land is not damaged by cattle 
or other animals straying into the land, and Mr. Jahagirdar says that in doing 
that they are promoting or causing the ‘growth of the grass. In our opinion, in 
fencing the land and in keeping watchmen to protect the grass, all that the petition- 
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AN doing is to prevent the destruction or deterioration of the grass ; but that 
is something very different from the raising of grass. As we pointed out, raising 
must refer to the growth of the grass itself, not to an operation that takes place 
after the grass is grown, Mr. Jahagirdar says that if there was no fence the grass 
may not grow at all or may not grow to its natural height and it may be damaged. 
But that again is an act to prevent something being done to the grass, whereas 
raising suggests some active operation on the part of a land owner in relation to 
the grass which he wants to be grown upon his land. It was then urged that the 
Act does not draw any distinction beween an artificial and a natural crop and it 
was said thatif grass grew on the land and whether the grass was natural or grown 
by human agency, it would make no difference to the question as to whether an 

icultural operation was carried out on that land. It must be borne in mind 
that the emphasis that the Act places is not upon what is grown on the land, but 
the emphasis is placed upon what operation is carried on on the land, because 
what ‘‘cultivating” emphasises is carrying on of an agricultural operation. There- 
fore, even though grass may grow on the land, unless an agricultural operation 
is carried out by the owner in relation to the growing of that grass, the definition 
of “to cultivate” would not be satisfied. 

It is pointed out by Mr. Joshi that the revenue records maintained under the 
Land Revenue Code show these lands as grass lands and also show that the crop 
grown on these lands is grass. Now, these records are maintained for the purpose 
of the Land Revenue Code and we are concerned with the object of the Legislature 
in enacting the Tenancy Act, and it is difficult to understand how the argument 
of the petitioners is advanced by referring to the fact that in the revenue records 
the lands of the petitioners are shown as grass lands. What is urged is that if 
these lands are shown as grass lands and if the grass is shown as actually growing 
on these lands, it could not be said that these lands are uncultivated or have remained 
uncultivated for a period of two consecutive years. Now, the expression ‘‘re- 
mained uncultivated” must not be looked at in the ordinary sense. It is true 
that these lands have not remained fallow ; it is true that some crop has grown on 
this land ; but even so, unless the owner of the land has done something to raise 
the crop or the grass, it could not besaid of him that he is cultivating the land, and 
therefore a distinction must be drawn between the land itself and the crop grown 
upon it and the activity of the owner of that land in relation to that land and in 
relation to that crop. 

Mr. Jahagirdar has further urged that the key words to s. 65 are supplied by 
the proviso to that section, and the proviso is that the manager shall have power 
to give such land on lease at rent equal to the amount of its assessment, and Mr. 
Jabagirdar says that this clearly suggests that the lands, the management of which 
can be assumed, are lands which are not being cultivated and which yield no 
profit. The tenant merely pays the assessment which the landlord would have 
had to pay and no question of any profit made by the landlord being lost to him 
could arise. It is pointed out that these very lands grow grass, profit is made, 
and if land was to be let out to the tenants only on the terms that the tenant 
should pay the assessment, the landlord would clearly suffer by being deprived 
of the profit which he would otherwise have made. In our opinion, all that the 
proviso does is to safeguard the revenue of Government. The proviso does not 
prevent the manager from giving land on lease at a rent higher than the amount 
of the assessment, but the proviso lays down the minimum rent at which land 
should be leased out, because as far as Government is concerned it is only in- 
terested in seeing that its own revenue is recovered, and in our opinion it would 
be rather stretching the ordinary canon of construction to read into this proviso 
the suggestion that only such lands should be assumed where no profit can possibly 
be mage by anything being grown on them. 

_Our attention has then been drawn to the history of the legislation with regard 
to the definition of the expression ‘‘agriculture’”’ and it is pointed out that in the 
first Tenancy Act which was Act X XIX of 1989 ‘agriculture’? was defined as 
“horticulture,«the raising of crops or garden produce, dairy farming, poultry 
farming, stock breeding and grazing, but does not include cutting of grass or wood 
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only.” In that Act the expression “‘to cultivate’ was not defined, This Act 
was amended by Act XXVI of 1946 and the words “‘grass or” in the definifion 
of ‘‘agriculture’’ were deleted. Therefore from the definition of “‘agriculture’’ 
the cutting of wood was excluded but not the cutting of grass. That Act for the 
first time introduced the definition ‘“‘to cultivate” which was the same as in the 
present Act, viz. “‘to carry on any agricultural operation,” and when we come to 
the present Act the definition is altered by including the “‘the raising of grass” 
which was not there in the Act of 1989 and the exclusion of cutting of wood has 
been maintained. Now, what is argued is that when the exclusion of cutting of 
grass was deleted by the Act of 1946, the Legislature intended that the cutting 
of grass should be part of the definition of ‘‘agriculture”’ but not the cutting of 
wood, and it is pointed out by Mr. Limaye that in the present Act the very fact 
that only the cutting of wood is excluded would mean by implication that the 
cutting of grass has not been excluded. In our opinion, it is never safe to attri- 
bute to the Legislature whenever it amends any legislation that every amendment 
necessarily conveys an alteration of the law. Very often amendments are made 
for the purpose of better drafting. It is clear that as the definition of ‘‘agriculture”’ 
in the Act of 1939 did not even include the raising of grass, it was unn 

to provide for the cutting of grass. It is only if the raising of grass was mentioned 
that perhaps for greater caution the Legislature might have made it clear that 
raising of crop did not include the cutting of grass, and therefore the deletion of 
the expression ‘‘cutting of grass” may easily be explained on the ground of better 
drafting. When we come to the present Act, the Legislature in relation to grass 
expressly provided that only the raising of grass is an agricultural operation. If 
the intention was to make the cutting of grass also an agricultural operation, 
there was nothing to prevent the Legislature from providing that agriculture in- 
cluded the raising and cutting of grass. The Legislature was familiar with the 
well known activity in the State where grass is cut and stacked and used as fodder 
for cattle. The cutting of wood had to be referred to in the definition because no 
reference is made to wood in the main body of the definition of ‘‘agriculture’”’. 
But unless an irresistible inference can be drawn by past legislative history, our 
duty must be to construe the Act which applies to the parties and which calls 
for a construction at our hands, and if the language of that Act is clear, then it is 


not permissible to hark back to past history in order to give an interpretation which. 


the words cannot bear. Therefore, in our opinion, it is clear that as far as the 
expression ‘‘raising of grass” is concerned, it cannot possibly include the cutting 
of grass or any activity for the protection of grass either while it is growing or 
after it is cut, and to the extent that we are concerned with this inclusive definition 
the activity of the petitioners which the Government admits does not fall within 
the ambit of the definition. 

But it is urged that even though the cutting of grass may not fall within the 
ambit of the definition given in s. 2, we must look at the plain natural meaning 
of the expression “‘agriculture”’, and if the petitioners’ activities can be considered 
as an agricultural operation, inasmuch as the definition is not exhaustive, we 
must hold it to be covered by the Act. Now in order that the petitioners can 
succeed in that contention, they must satisfy us that the ordinary connotation of 
“agriculture” includes the cutting of grass. The extended meaning given by the 
Legislature to agriculture does not, it is true, preclude the natural definition being 
applicable to the provisions of the Act. If the intention of the Legislature was 
to make the definition given in the Act the only definition, it could have made that 
definition exhaustive, but the Legislature has not chosen to do so. The question 
therefore is, can it be said on considering what ‘‘agriculture”’ means in its plain 
ordinary connotation that the cutting of grass or the putting up of fences or keep- 
ing watchmen to protect the grass is part of “‘agriculture’? Now, in itseplain 
etymological sense, the expression ‘‘agriculture’’ emphasises the cultivation of 
land. Any operation which has something to do with the land, any operation 
which helps the land to yield its fruits or its crops, any operation which improves 
the natural produce of the land, may come within the expression “‘agriculture”’, 
but any activity which is unconnected with the land, which is unconnected with 
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the cultivation of the land, cannot in our opinion come within its natural meaning. 
It # difficult to understand how it can possibly be said that when you cut grass 
which nature ip its bounty has permitted to grow on the land, or when you put 
up fences to protect that grass, you are cultivating the land or that you are carry- 
ing out any activity which has any reference whatsoever to the land or to the crop. 

In our opinion, therefore, the activities of the petitioners which are admitted 
by the Government are not agricultural operations either within the extended 
meaning of “agriculture”? given in the Act or within its natural meaning, and 
therefore the Government, on the facts as ascertained by them, were justified in 
forming the opinion that the lands of the petitioners had remained: uncultivated. 

Some point was sought to be made by the language used in the declaration that 
the land had been kept fallow, and it was said that there is a difference between 
land remaining uncultivated and land having been kept fallow. In our opinion, 
as far as this declaration is concerned, no distinction can be drawn between these 
two expressions. It may be that a land which is fallow may mean a land which 
was cultivated in the past and which has not been cultivated at the relevant time, 
whereas uncultivated land may mean a land which has never been cultivated and 
which is incapable of being cultivated. But for the purposes of s. 65 all that is 
necessary is that the land should have remained uncultivated for two consecutive 
years. It is immaterial whether prior to that period it was cultivated or not, and 
therefore the expression ‘“‘fallow’’ in the order has been merely used for the purpose 
of pointing out that in the two consecutive years the owner of the land has not 
carried out any agricultural operation on that land. 

The next point urged is that an inquiry is a condition precedent to the making 
of the order, and Mr. Jahagirdar’s contention has been that there has been no 
inquiry as required by the section. We have already pointed out that s. 65 does 
not lay down what the nature of the inquiry should be. It is left entirely to 
Government to decide the nature and extent of the inquiry. It is pointed out 
in Mr, Jahagirdar’s application, which is No. 1206 of 1954, that there is an affida- 
vit by the District Deputy Collector and he states in his affidavit that he had 
caused inquiries to be made and he was fully satisfied in the matter before the 
said declaration was made. It may be pointed out that a power of delegation 
has been,given to Government under s. 88 and Government by a notification has 
delegated its powers under the Act to Assistant and Deputy Collectors, and in this 
case pursuant to the power of delegation the order was made by the Deputy 
Collector. Mr. Jahagirdar is right that the inquiry contemplated by s. 65 has to 
be made either by the State Government or by the officer upon whom the power 
is delegated under s. 88, and Mr. Jahagirdar’s grievance is that this affidavit 
clearly shows that the Deputy Collector never made any inquiry himself but he 
asked someone else to make the inquiry, and Mr. Jahagirdar says that a delegate 
cannot delegate his own authority. Now, when the Deputy Collector says in 
his affidavit that he caused inquiries to be made, he does not mean that he did 
not make the inquiry himself. The plural ‘‘inquiries’” used in the affidavit clearly 
shows that pursuant to the duty to be discharged by him of holding the inquiry 
he sought information from various people. Section 65 does not require, as Mr. 
Jahagirdar suggests, that the Deputy Collector must go on the site and make the 
inguiries himself. Inasmuch as the nature of the inquiry is not indicated in s. 65, 
it is for him to gather such information as he likes and from such sources as he 
likes, and if instead of getting the information directly himself by going to the 
site he made inquiries from various péople, it could not be said that the provisions 
of s. 65-are not satisfied. It was open to the Legislature to have prescribed a 
judicial or a quasi-judicial inquiry or to have laid down certain procedure as to 
how the inquiry should be held. But inasmuch as the Legislature has left it 
entireky to the discretion of the State or the delegated authority to hold such 
inquiry as it thinks proper, if an inquiry is held, the Court cannot then consider as 
to whether the inquiry was a proper one or whether a better inquiry would not 
have yielded better results. f 

It is then ptinted out by Mr. Jahagirdar in support of his contention that the 
inquiry was not proper and that the Deputy Collector did not apply his mind 
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properly, that after the order was made a panchnama was held and the panchnama 
revealed that 8 acres and 20 gunthas out of the 10 acres and 18 gunthas belonging 
to this petitioner and which were the subject matter of the order jn his case were 
ploughed by a tractor and on this panchnama being made the original order with 
regard to the 10 acres and 18 gunthas was amended by excluding 8 acres and 20 
gunthas. Now, if anything, this goes to show that as soon as the Government 
were satisfied that part of the petitioner’s land was actually under the plough, 
they realised that there was no justification for assuming management of the 
whole land and excluded part of it. It may be that the original information given 
to the Deputy Collector was incorrect and when that mistake was discovered the 
necessary amendment was made. But this neither shows that no inquiry was 
held or that the authority concerned did not necessarily apply its mind. It is 
not always that all facts are known to a person or authority that holds an inquiry 
or that all facts are correctly established before him. 

One further contention has been urged by Mr. Oza on behalf of one of the 
petitioners that the notices issued prior to the making of the order under s. 65 
have been issued by the Mamlatdar, and as the delegated authority is the Deputy 
Collector and not the Mamlatdar, the Mamlatdar had no authority under the Act 
to issue the notices. In advancing this argument what is overlooked is that no 
notice is required to be given under the Act. It is not a statutory notice. 
Government has the power under s. 65 to assume management of lands without 
notice but it was in order to give an opportunity to the persons against whom it 
was proposed that an order should be made under s. 65 to bring their lands 
under plough that such notices were given, and] as it is not an exercise of the 
power under the Act, there is no reason why the notices could not have been 
given by the Mamlatdar. 

We have already indicated earlier that the plea of mala fides in all these petitions 
is not a proper plea at all. Mr. Banaji in his petition drew our attention to the 
fact that he has alleged that the socialists threatened a Satyagraha if the manage- 
ment of grass lands was not assumed by Government, and in order to placate the 
socialists the Mamlatdar gave the notice. Now, in order to sustain a plea of 
mala fides what must be alleged is that the authority issuing the order is guilty 
of mala fides. The charge made in this petition is against the Congress Party, 
but there is no reason to assume, and we sh 
officer of Government is in any way associated with the Congress Party. It is 
one thing to say that the Congress Party wanted to placate the socialists and 
therefore these lands were brought within the ambit of s. 65 ; it is entirely another 
thing to say that the Deputy Collector was an instrument of the Congress Party 
and was merely carrying out the behest of the Congréss Party in order to satisfy 
that party. There is not even a suggestion that the Deputy Collector was in 
any way a creature of the Congress Party. The allegations with regard to mala 
fides in the other petitions are even vaguer and more unsatisfactory and in our 
opinion they not only do not establish but do not even contain a plea that the 
authority issuing the order under s. 65 was actuated by mala fides. 

There is only one point which remains to be considered and that is the con- 
stitutionality of s. 65. Mr. Limaye has urged that the Tenancy Act, although 
it falls under art. 31B of the Constitution, inasmuch as it is one of the Acts spegi- 
fied in the Ninth Schedule, it cannot be saved by that article unless it satisfies also 
the provisions of art. 81A. Now, the scheme of these two articles has often been 
considered by this Court. Article 81A refers to laws which may be passed in 
future and therefore these laws require the assent of the President and in the case 
of these laws they must refer to the extinguishment or modification of any rights 
in land. Article 81B deals with laws which have already been passed and which 
are included in the Ninth Schedule, and it provides that once an Act is found in 
the Ninth Schedule, it is not open to anyone to contend that any provisions of that 
Act are void on the ground that they are inconsistent with or take away or abridge 
any of the rights conferred by Part III which deals with fundamental rights, and 
it goes further to say that these Acts would continue in force notwithstanding any 
judgment, decree or order of any Court or tribunal unless a competent Legislature 


ould be very sorry to assume that any. 
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repeals or amends any of these laws. Now, what is relied upon is the opening 
wards of art. 81B and those words are: ‘“‘Without prejudice to the generality of 
the provisiong contained in Article 81A”. Mr. Limaye’s argument is that in- 
asmuch as thé provision of the Act that we are considering does not deal with 
extinguishment or modification of any right in land, it is open to him to challenge 
its constitutionality on the ground that fundamental rights have been violated 
although the Act may be included in the Ninth Schedule. In other words, his 
contention is that not only must we be satisfied that an Act is included in the Ninth 
Schedule, but we must also be satisfied that it complies with the provisions of 
art. 81A. In our opinion that contention is entirely untenable. The expression 
“without prejudice to the generality of the provisions contained in Article 81A” 
makes it clear that the specific particular provision contained in art. 81B does not 
in any way affect the provisions of art. 81A. In other words, art. 81B must not 
be read as limiting art. 81A, but to the extent that art. 81B deals with the specific 
case of an Act being included in the Ninth Schedule we have only to look at 
art. 81B in order to decide whether the Act can be challenged or not. We cannot 
import into art. 81B the provisions of art. 81A. The only condition which art. 81B 
lays down in order to save an Act from the challenge under Part IIT is that it 
should be included in the Ninth Schedule. Once it is included, no further argu- 
ment is open to a petitioner, nor is it open to him to suggest that the Act is void 
because it infringes any of his fundamental rights. 

Therefore, in our opinion, the various orders passed in these petitions by the 
Government under s. 65 are valid orders inasmuch as the State has complied with 
the two conditions requisite in order to issue the orders, viz. that it is clear on 
the record that the Government have been satisfied that the lands of the various 
petitioners have remained uncultivated for a continuous period of two years, and 
in all these cases the Government have also held an inquiry before coming to this 
decision. 

An application has been made by all the petitioners that they want to lead 
evidence to satisfy us that the operation carried on by them on the lands is not 
merely the cutting of grass and the protection of the grass as alleged by the 
Government, but they actually sow seeds and carry out other agricultural opera- 
tions. Now, ordinarily, we have laid down as a matter of practice that when 
there is a disputed question of fact we would not decide it on a petition for a writ, 

‘but we would refer the party to a civil litigation. Mr. Banaji rightly points out 

that that practice cannot be made applicable in this case because the petitioners 
are debarred from going to a civil Court under s. 65, and therefore Mr. Banaji 
says that some Court at least must decide this disputed fact and that Court can 
only be this Court exercising its jurisdiction under art. 226 or 227. If it was open 
to the petitioner to establish a fact contrary to the allegation of Government, 
we would undoubtedly have considered whether this was not a case where our 
ordinary practice should not be departed from. But'as we have pointed out, 
s. 65 leaves it to the State Government to decide whether the land has remained 
uncultivated for the period of two consecutive years. We fail to understand 
what object can be served by our permitting the petitioners to lead evidence to 
establish facts contrary to the allegations of Government. Assuming those facts 
are established and assuming we are satisfied that the Government were wrong 
in the view that they took and the petitioners are right in what they allege, it is 
not for us to be satisfied as to the facts, it is not for us to sit in appeal over the 
decision of Government, and however erroneous the view taken by the Govern- 
ment might be, if that view has been arrived at bona fide, that is the only view 
that is relevant for the purpose of s. 65. Therefore, inasmuch as our granting the 
application for leading evidence would be of no value whatsoever and the evidence 
led would have no relevancy for the purpose of s. 65, we have refused the applica- 
tion of the petitioners. 

There is one point which may be mentioned before we dispose of these petitions. 
Most of the petitioners have told us that if the view of Government is that in order 
to raise crops they must carry on some agricultural operation in the sense of 
causing the grass to grow or promoting its growth, they are quite pee to 
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give an undertaking to do so, and one petitioner for whom Mr. Trivedi appesrs, 
(Sp. C. A. No. 1855 of 1954) is even prepared to undertake that he would gw 
such crops as Government may suggest provided those crops could be grown on 
his lands. Now, we are not prepared to interfere with the policy 8f Government 
with regard to carrying out the provisions of the Tenancy Act, but if the petitioners 
are prepared to grow such crops on their lands as Government think proper in the 
interest of the State, we are sure Government will not insist upon assuming the 
management of these lands and will restore the management to the petitioners. 
We are sure that Government will also hear-the point of view of the petitioners, 
and if the petitioners satisfy them that in ‘the interest of the State what should be 
grown on these lands is grass and not any other crop, they will also reconsider 
their decision to assume the management of the lands. We see the force of the 
petitioners’ contention that grass which is required for fodder for cattle may be 
as important for the State as the growing of crops. Cattle is an important part 
of national wealth and it is necessary to have sufficient fodder in order properly 
to rear and maintain cattle. But ultimately it is for Government to decide whether 
under particular circumstances it is more important to grow food or to grow fodder 
and this is more a question where by mutual accommodation a reasonable settle- 
ment may be arrived at. But the Advocate General has assured us that he will 
request Government to hear the point of view of the petitioners and try to see 
whether they cannot bring about a situation by which the petitioners will be 
satisfied. 

In petition No. 1454 Mr. Chikarmane appears for the petitioner. We propose 
to dismiss that petition on the ground that there is a gross delay in presenting the 
petition. In that case the notice was issued by the Mamlatdar on December 1, 
1952, the order was made on January 11, 1958 and the petition was preferred to 
this Court on July 14,1954. What is worse is that soon after the order was issued 
the lands were taken possession of by the Government and they are being managtd 


A 


by Government. Notwithstanding that the petitioner did not come to this Court œ 


for nearly 18 months. In our opinion the delay is gross and the petition must be 
dismissed on that ground alone. 

Therefore all the petitions fail and are dismissed. : 

With regard to costs, Mr. Banaji points out various resolutions passed by 
Government laying down their policy under the Act. Attention is ‘first drawn 
to a resolution dated October 81,1949, where Government laid down the following 

olicy : 
£ The management should be assumed only of those lands which are cultivable but have 
remained uncultivated for any two consecutive years. A good test of such land would be the 
fact that it was cultivated in the recent past.” 
Then there was a resolution dated June 6, 1958, and that resolution was to the 
effect : 

“Lands on which grass is grown without active effort and cultivation on the part of the 

owner, landlord or tenant, as the case may be, to raise it, is treated as ‘uncultivated’ and can 
be resumed under gestion 65.” 
This left no doubt as to the attitude of Government which they have now supported 
in answer to this petition. But a memorandum was issued by Government on 
December 7, 1958. This memorandum was from the Assistant Secretary to the 
Government of Bombay and this memorandum was to the effect that ` 

“Government considers that grass land which were never under any food crops since 
18th August 1953 should not be taken under such management.” - 
Mr. Banaji says tbat if this policy was carried out, his lands and the lands of 
the petitioners would have been: saved. Now, the Advocate General has drawn 
attention to the fact that on March 16, 1954, Government passed -a resolution 
recently cancelling the memorandum of December 7, 1958, and therefore the 
original policy of Government as laid down in the Government resolution of June 
6, 1958, was restored. Strictly speaking we are not concerned with these resolutions, 
nor are we concerned with the policy of Government. These are merely adminis- 
trative directions which have no force of law. , Mr. Banaji further.points out that 
when his client received a notice he wrote to Government on August 28, 1958, 
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and asked Government to inform him tbat if in any of the lands instead of growing 
grafs any other crops could be economically grown, he would arrange to raise the 
crops as directad by Government, and according to Mr. Banaji without giving any 
answer to this letter ultimately the order was issued on June 10,1954. Asa matter 
of fact, Mr. Banaji says that they were under the impression that the memorandum 
of December 7, 1958, still held the ground and they had no knowledge of its cancel- 
lation. The Advocate General fairly concedes that before Government issued 
what is tantamount to an expropriatory order they should have given the petition- 
ers an opportunity of complying with the notice and bringing their land under 
plough. But in our opinion these facts by themselves are not sufficient to make 
us take the view that Government should be totally deprived of the costs of these 
petitions. These petitions have taken some time of this Court, the order of 
Government has been vigorously and vehemently challenged, and the petitioners 
have lost on all points urged by them. Under the circumstances we think that 
the fairest order to be made in all these, petitions except No. 1454 would be that 
the petitioners should pay half the costs of Government. In the case of petition 
No. 1454, as we have dismissed that petition on the ground that there was gross 
delay in presenting the petition, that petition will be dismissed with costs. 


Petitions dismissed. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice. 


ASWIN SHAMBHUPRASAD PATEL v. THE NATIONAL RAYON CORPORA- 
TION LTD.* 


Civil Procedure Code (Act V of 1908), O. III, t. 1—Letters Patent (Bombay), Cl. 10—Indian Bar Councils 
Act (XXXVIII of 1926), Sec. 8—Bombay Pleaders Act (Bom. XVII of 1920), Sec. 9—Con- 
stituted attorney whether has right of audience in Court—‘Pleading’ whether included in expres- 
ston ‘appearance, application or act in or to any Court’ in O. III, r. 1 of Code. 

A constituted attorney holding a general power-of-attorney has no right of audience in 
Court, as the right of audience does not form part of an ‘‘appearance, application or act in or 
to any Court” within the meaning of the expression in O. IL, r. 1 of the Civil Procedure 
Code, 1908. 

The right of audience in Court, the right to address the Court, the right to examine and 
cross-examine witnesses, are all parts of pleading with which O. IH of the Civil Procedure 
Code, 1908, does not deal at all. It deals with a restricted class of acts in connection with 
the litigation in Court and it is with regard to that restricted class of acts that O. ILI of the 
Code permits recognised agents to be appointed. 

Quaere : Whether in view of cl. 10 of the Letters Patent it is open to a recognised agent, 
as far as the High Court is concerned, to act in the High Court. 

Clause 10 of the Letters Patent expressly provides that the right to act no less than the 
right to plead is only conferred upon advocates, vakils and attorneys, and the only exception 
made in cl. 10 is that the suitor himself may appear, plead and act either on his own behalf 
or on behalf of a co-suitor. 

Krishnammal v. Balasubramaniam,’ Hurchand Ray Gobourdhon Das v. The Bengal-Nagpur 
Railway Co.’ and In re Eastern Tavoy Minerals Corporation, Ltd., followed. 

. G.-G, in Council v. Bhagwan Sahai,‘ dissented from, 

‘f Performing Right Society Lid. v. Indian Morning Post Restaurant,’ referred to. 

Oxx Shambhuprasad, as the constituted attorney of Diwalibai and Nirmalaben 
(plaintiffs), filed a suit against the National Rayon Corporation Ltd., (defendants), 
for inter alia possession of certain property. The plaintiffs by their attorney then 
filed an application in the Court of the trial Judge for permission to amend the plaint, 
but this application was rejected. Aswinand Vijay, minors, who were the heirs and 


* Decided, October 1, 1954. Civil Revision 2 (1914) 19 C. W. N. 64. 
Application No. 1818 of 1952, from the deci- 8 (1988) I. L. R. 61 Cal. 824, 
sion of S B. Ranade, Civil Judge, Junior 4 [1948] A. L R. East Punj. 61. 
Division, at Kalygn, in Regular Suit No. 507 5 [1989] Bom. 295, 
of 1950. 8.0. 41 Bom. L. R. 580. 

1 [1988] Mad. 12, F.B. 

L. R.—14, 
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legal representatives of the plaintifis, by their constituted attorney Shambhuprasad, 
then applied in revision to the High Court to set aside the order of the trial Cofrt. 
When the application came up for hearing before Chagla C. J., Shambhuprasad, 
who held a general power-of-attorney, wanted to address the Court, and a question 
arose whether a duly constituted attorney could appear and plead before the Court. 
In respect of this question notices were issued to the Western India Advocates Associa- 
tion, the Bar Council and the Bar Association to be present at the hearing. The 
question was argued. 


K. R. Bengeri and Mrs. C. K. Bengers, for applicants. 

V. B. Rege, for the opponent. 

M. P. Amin, Advocate General, for the Bar Association. 

A. A. Adarkar, for the Bar Council. 

R. A. Jahagirdar, for the Western India Advocates Association. 


Cacia C.J. A question of very great importance to the Bar has been raised by 
Mr. Bongeri on this petition. The petitioner gave a general power-of-attorney to 
one Shambhuprasad in a civil revision application ae chen the application came up 
before me this Shambhurprasad wanted to address me in Court on behalf of his 
client, and the question that arises is whether a constituted attorney has the right 
of audience in this Court on behalf of the party. 


Mr. Bengeri relies on the provisions of O. III,r.1. Order IIT deals with recognised 
agents and pleaders and r. 1 thereof provides that 
“Any appearance, application or act in or to any Court, required or authorized by law to be made 
or done by a party in such Court, may, except where otherwise expressly provided by any 
law for the time being in force, be made or done by the party in person, or by his recognized 
agent, or by a pleader appearing, applying or acting, as the case may be, on his behalf: ” 

It is to be noted that this rale merely deals with an appearance, application or act 
in or to any es: = such an appearance, application or act may bedone (1) by the 
in person, (2) by his recognised agent, and (3) by a pleader. Tt should also 
enoted that this 2 does notapply wheraa law for the time being in force otherwise 
expressly provides. Therefore it would be competent for a Jaw for the time being 
in force to provide in respect of recognised agents and pleaders differently from what 
is provided under O. III, r. 1. Then r. 2 defines recognised agents and under cl. (a) 
persons holding powers-of-attorney, authorising them to make and do such appear- 
ances, applications and acts on behalf of such parties, are considered as recognised 
agents. Order III, r. 2(a), has been amended by our High Court and the amended 
rule requires that a recognised agent must hold a general power-of-attorney in order 
that he should be entitled to act under O. III. An exception is made in the case of an 
attorney of the High Court or an advocate in whose case a general power-of-attorney 
is not necessary, but a special power of attorney would do. 

The contention put forward by Mr. Bengeri before me is that “pleading” is in- 
cluded in the expression ‘ ‘appearance, application or act in or to any Court.” In 
my opinion it is clear that “pleading”? would not be included in any of these ex- 
pressions. The right of audience in Court, the right to address the Court, the right 
to examine and cross-examine witnesses, are all parts of pleading with which O. IIT 
does not deal at all. It deals with a restricted class of acts in connection with the 
litigation in Court and it is with regard to that restricted class of acts that O. IIT 
permits recognised agents to be appointed. If authority was needed for this pro- 
position, there is ample authority. There is the decision of the full bench of the 
Madras High Court in Krishnammal v. Balasubramaniam,! and there are also two 
decisions of the Calcutta High Courtin Hurchand Ray Gobourdhon Das v. The Bengal- 
Nagpur Railway Co.,2 and In re Eastern Tavoy Minerals Corporation, Lid? Both 
the Madras High Court and the Calcutta High Court held that an agent with a*power- 
of-attorney has no right of audience in Court. Mr. Bengeri has drawn my attention 
to a recent decision of the Mast Punjab in G.-G. in Council v. Bhagwan Sahai.4 


1 [1988] Mad. 12, F.B. 3 (1988) L L. R. 61 Cal. #24. 
2 (1914) 19 C. W. N. 64, 4 [1948] A. I. R. East Punj. 61. 
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There the learned Judge Mr. Justice Teja Singh took the view that a recognised 
agent had the right on behalf of the party to examine and cross-examine witnesses. 
The learned Jadge conceded that pleading was quite different from acting and 
that O. DI did not deal with pleading. But he took the view that examining and 
cToss-examining witnesses was part of acting and not part of pleading. With respect, 
I find myself unable to agree with the learned Judge. But as far as the right of 
audience is concerned, there can be no doubt that it is a part of pleading and not a 
part of acting. 

Mr. Bengeri has contended that if that construction were to be put on O. HI,r. 1, 
then even a party in person would have no right to plead. That is not the correct 
view of O. III. Order IXI does not deal with rights of parties who appear in person in 
Court, and it cannot be disputed that a party in person has the right of audience in 
Court. As I have already mentioned, O. ITI merely deals with recognised agents and 
pleaders. Tt does not even deal with the right of pleaders to plead, because the right 
of a pleader to plead arises independently of O. III, and I shall presently point out 
under what law the right of pleaders arises. In O. III, r. 5, a reference is made to a 
pleader pleading and that rule provides that when a pleader has been engaged only 
for the purpose of pleading he need not file a vakalatnama. But neither O. ILI of the 
Civil Procedure Code nor any other Order strictly deals with the right of a member 
of the Bar to have audience in Court. 

Now, as far as the High Court is concerned, the right of the members of the Bar 
really flow from the Letters Patent and cl. 10 really constitutes the charter of the 
rights of the Bar because that clause provides that no person whatsoever but such 
advocates, vakils or attorneys shall be allowed to act or to plead for or on behalf of 
any suitor in the said High Court, except that any suitor shall be allowed to appear, 
plead or act on his own behalf or on behalf of a co-suitor. It is worth considering, 
but the question does not strictly arise before me today, whether in view of ol. 10 
of the Letters Patent it is open to a recognised agent, as far as the High Court is 
concerned, even to act, leave aside to plead, because O. III, r. 1, ismade subject to any 
other law for the time being in force, and in my opinion cl. 10 of the Letters Patent 
expressly provides that the right to act no less than the right to plead is only con- 
ferred upon advocates, vakils and attorneys, and the only exception made in cl. 10 
is that the suitor himself may appear, plead and act either on his own behalf or on 
behalf of a co-suitor. 

My attention has also been drawn by Mr. Bengeri to a decision of Mr. Justice B. 
J. Wadia in Performing Right Soctety Lid. v. Indian Morning Post Restaurant. 
All that the learned Judge decided in that case was that a solicitor of the Bombay 
High Court could act as a recognised agent under a special power-of-attorney and 
no general power-of-attorney was necessary. The learned Judge was construing 
the amendment effected by the High Court to O. IIT, r. 2(a), and Mr. Bengeri says that 
the learned Judge has held that a recognised agent can act even in the High Court 
of Bombay. Now, I do not find that the attention of the learned Judge was drawn 
to cl. 10 of the Letters Patent and so the learned Judge has not considered whether 
there was any law for the time being in force, under which there was an express pro- 
vision to the contrary. This decision therefore is of no help in construing cl. 10 of 
the Letters Patent. 

The next provision of the law to which attention might be drawn is the Bar Councils 
Act and s. 8 provides that no person shall be entitled as of right to practice in any 
High Court unless his name is entered in the Roll of Advocates of the High Court 
maintained under this Act. Now, “right to practise” in my opinion is an expression 
much wider than the right to plead. It includes both pleading and acting, and the 
Bar -Councils Act has conferred that right only upon those persons who have been 
enrolled as Advocates of the High Court. Therefore s. 8 of the Bar Councils Act 
really i$ in conformity with ol. 10 of the Letters Patent and there again s. 8 seems to 
me to provide expressly otherwise than what O. JII,r.1,enacts. Therefore, again it 
is possible to take the view that as far as the High Court is concerned, under s. 8 of 
the Bar Councils Act the right not only to plead but to act is restricted to those 
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who are enrolled by the High Court and that right cannot be conferred upon rè- 
cognised agents. a 
"Turning next to the Bombay Pleaders’ Act which applies to the districts, that 
makes the position perfectly clear. Section 9 provides that no person shall appear, 
plead or act for any party in any civil proceeding in any Court unless he is a pleader 
as defined in the Act and is duly empowered to appear, plead and act for such party 
in such proceeding. But the proviso is very significant : 
“ Provided that nothing in this section shall apply to any party appearing, pleading or acting 
on his own behalf or appearing or acting by his recognised agent as defined in r. 2, O. IIL of 
the Code of Civil Procedure, or to any advocate of the High Court.” 
Therefore the proviso makes a distinction between appearing, pleading or acting and 
appearing or acting. Whereas a party may not only appear or act but he may also 
plead, a recognised agent as defined in r.2 O. IJI can only appear or act and not plead. 
Therefore as far as the districts are concerned, a recognised agent has no right to 
plead by reason of the proviso to s. 9, and, as I have already pointed out, right of 
audience is a natural and necessary concomitant of the right to plead, and therefore 
if a recognised agent has no right to plead, it follows that he has no right of audience 
in Court. Therefore as far as the question that directly arises for my decision as 
‘raised by Mr. Bengeri is concerned, there is no doubt that even on a strict construc- 
tion of O. ITI, r. 1, and even assuming that the provisions of O. III, r. 1, apply to the High 
Court, Shambhuprasad has no right of audience in this Court, as the right of audience 
does not form part of an appearance, application or act in or to any Court. The 
larger and the wider question to my mind is also of great importance to the 
Bar as to whether a recognised agent can act in the High Court. It may be consi- 
dered by the Bar and may come up for decision on a suitable and appropriate occasion. 
I am thankful to the Advocate General who has appeared on behalf of the Original 
Side Bar Association, to Mr. Jahagirdar who has appeared on behalf of the Western 
India Advocates Association and to Mr. Adarkar who has appeared on behalf of the 
Bar Council, in response tothenotice directed to be issued by me. They have given 
me considerable assistance in coming to the conclusion that I have. ' 


No orders as to costs. 
Answer accordingly. 


: 4 
Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 


M. M. NANDGAONKAR v. THE COLLECTOR, THANA.* 


Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Secs. 12(2)(b), 28(1)(a)t—Member of 
Municipality also president of registered union of employees of municipality—Member as presi- 
dent of union demanding higher wages for employees and appealing against municipality to ` 
Industrial Court—Member disqualified by Collector from being councillor for his activities as 
president of union—Order of Collector whether supportable—Naiure of interest contemplated by 
8. 12(2)(b) of Act. 

The interest contemplated by s. 12(2)(b) of the Bombay Municipal Boroughs Act, 1925, 
need not necessarily be a pecunfary interest. The interest must be a material interest. It 
must be a substantial interest. It is not sufficient if the interest is purely sentimental or an 
interest arising out of a person having friendship with someone or being interested in his 
welfare. i Å : 

The Bombay Municipal Boroughs Act, 1925, does not disqualify a councillor because he 
takes up an attitude with regard to the employees of the municipality which may conflict 


* Decided, November 3, 1954. Special Civil 
Application No. 2159 of 1954. 


a municipality,... - 
may be a Coandlllor of such Municipality. 


e relevant portions of the sections ‘are 
as under :— 3 

12. (2) No person— 

(b) who, save as hereinafter provided, has 
directly or indirectly, by himself or his partner 
any share or interest in any work done by order 
of a Municipality, or in any contract or em- 
ployment with or under or by .or. on. behalf.of 


28. (1) If any Councillor during the term for 


. which he has been elected or nominated— 


(a) becomes subject to any disqualifications 
specified in section 12, or... 
he shall subject to the provisions of sub- 
section (2) be disabled from coritinuing to 
be a councillor and his shall become 
vacant, 


y 
i 


1954.]" | M. M. NANDGAONKARB Ù. COLLECTOR, THANA (A.C.J.) 218 
6 


with the interest of the municipality in paying its employees as little as possible. He is 
precluded from taking up that attitude if while the financial interest of the municipality is 
affected he himself stands to gain or benefit by that action. 
Nutian v. Wilson,! referred, to. 


Onn M. M. Nandgaonkar (petitioner) was an elected member of the Thana Borough 
Municipality since 1942. After his last election as a councillor of the Municipality 
in June 1952, he was elected Vice-President of the Municipality. The petitioner was 
also the President of the Thana Municipal Kamgar Sangh since its inception in 1943. 
This Sangh was registered under the Trade Unions Act. The petitioner as Presi- 
dent of this Sangh had been fighting the cause of the Municipal employees and he 
was responsible for raising industrial disputes which were referred to the Industrial 
Tribunal. On March 26, 1954, the petitioner was served with a notice by the Collector 
of Thana, which was in the following terms :— 

In exercise of the powers vested in the Collector under ss. 12(5) and 28(2) ofthe Bombay Muni- 
cipal Boroughs Act, 1925, notice is hereby given to ShriM.M. Nandgaonkar, Vice-President and 
Councillor of the Thana Borough Municipality, that he has incurred disqualification as Councillor 
and Vice President of the Thana Borough Municipality under s. 12(2)(b) read with s. 28(1)(a) of 
the Bombay Municipal Boroughs Act, 1925, on the following grounds :— 

1. that he, as the President of the Thana Borough Municipality’s Employees’ Union has 
taken up the cause of the employees in demanding higher wages for them ; 

2. that he, in his aforesaid capacity, had also taken the initiative in appealing to the 
Industrial Court on behalf of the employees against the Municipality ; 

8. that he had collected subscription, both annual and for special festive occasions from 
the municipal staff; and 

4. that his activities and interest as President of the Municipal Employee’s Union in matters 
pertaining to the sanction of extra and special allowances to the municipal employees are likely 
to conflict with his duties as Councillor and Vice-President of the Thana Borough Municipality, 
and the financial interest of the Municipal Board. 

In view of the above, Shri Nandgaonkar is hereby directed to state, within eight days from 
the date of receipt of this notice, why he should not be disqualified as Councillor and Vice-Presi- 
dent of the Thana Borough Municipality, and his seat declared vacant. 

On April 20, 1954, the petitioner submitted his reply to the notice contending 
inter alia that the interest contemplated under ss. 12 (2)(6) and 28(1)(a) of the Bombay 
Municipal Boroughs Act was a pecunisry or material interest and not a sentimental 
interest, that, the petitioner as President of the Sangh did not get any salary and that 
his interest in the Sangh was only sentimental. The petitioner wes; thereafter, 
duly heard by the Collector, and on June 30, 1954, the Collector made an order hold- 
ing that the petitioner was disqualified from being a councillor and there was a 
vacancy. The Collector held that the activities and interest of the petitioner as 
President of the Sangh were materially in conflict with his duties and obligations 
as the municipal councillor and Vice-President of the Municipality and that these 
activities could not be said to be of merely sentimental nature. The petitioner 
appealed to the Government, but his appeal was dismissed on July 26, 1954. The 
petitioner applied to the High Court under arts. 226 and 227 of the Constitution of 
India for inter alia quashing the orders passed by the Collector and the Government. 


The petition was heard. 


VY. M. Tarkunde, for the petitioner. 
M. P. Amin, Advocate- General, with H. M. Choy, Government Pleader, for op- 
ponents Nos. 1 and 2. 


Cuacia O. J. The order made by the Collector of Thana which is chellenged 
by this petition is, in our opinion, entirely unsupportable. The petitioner has been 
an elestad member of the Thana Municipality since 1942. Ho was last‘elected in 
the general election held in June 1952 and after the election he was elected Vice- 
president of the municipality, and when the order complained of was made he was the 
Vice-president. 


1 (1889) 22 Q. B. D. 744, 
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Now, the employees of the Thana Municipality have formed a union which is known 
as “tho Thana Municipal Kamgar Sangh”. This was formed in 1943 and it Was 
registered under the Trade Unions Act. ‘he petitioner has been tke President of 
this union ever since its inception. As the President he has been fighting the cause 
of the municipal employees. He has been pressing demands on their behalf upon 
the municipality and he has been responsible for raising industrial disputes which have 
been referred to the Industrial Tribunal. In respect of these disputes an award 
was made by the Industrial Court on November 30, 1949. But even-after that 
award he has been making demands from time to time on behalf of the municipal 
employees. On March 26, 1954, the petitioner was served with a notice by the 
Collector, calling upon him to show cause why he should not be held to be dis-- 
qualified from being a councillor under s. 28(1)(a) read with s. 12(2)(6) of the Bombay 
Municipal Boroughs Act. The petitioner answered the notice. He was duly heard 
by the Collector and on June 30, 1954, the Collector made an order holding that the 
petitioner was disqualified from being a councillor and there was a vacancy. The 
petitioner appealed to Government and the Government dismissed the appeel on 
July 26, 1954. The petitioner has now come to us under art. 226 of the Constitu- 
tion. 

Now, turning to the provision of the law under which the petitioner has been 
disqualified, it must be established that he has a share or interest either by himself 
or by his partner in an employment with or under or by or on behalf of the munici- 
pality. That is the only ground on which his disqualification is justified and what 
was suggested by the Collector in the order which he has made is that as the president 
of the Thana Municipal Kamgar Sangh the petitioner was interested in the employees 
of the municipality and there was a conflict of duty which he owed to this union 
and the duty which he owed to the municipality. In other words, what is urged is 
that whereas as a councillor his duty was to economise in respect of the funds of the 
municipality, as the president of the union his duty was to obtain as high wages for 
the employees as he could possibly get from the municipality. Now, in order that 
@ disqualification should be established it is clear that the section imposing the dis- 
qualification must be strictly construed, and when we turn to the section with which 
we are concerned, we must be satisfied that the petitioner has some share or interest 
in the employment with or under or by or on behalf of the municipality. Perhaps 
the learned Government Pleader is right when he contends that the interest contem- 
plated by this sub-section need not necessarily be a pecuniary interest. But it is 
equally clear that the interest must be a material interest. It must be a substantial 
interest. It is not sufficient if the interest is purely sentimental or an interest arising 
out of a person having friendship with someone or being interested in his welfare. 
Now, it is established that the petitioner does not receive any salary as the president 
of the union. We do not wish to suggest that if he had received a salary the position 
would have been different. His only interest in the wages that the employees received 
is to see that the employees are fairly treated by the municipality and are paid a 
decent wage. He has no interest in these wages. He has no motive of gain in urging 
upon the municipality to pay the employees proper wages. He does not stand to 
benefit if the municipal employees’ wages are increased by the municipality. Now, 
in the light of this when we look at the notice served by the Collector, it is clear that 
if every one of the grounds mentioned in that notice was established, even so no dis- 
qualification can result. The first ground mentioned in the notice is that the petiti- 
tioner as the President of the Thana Borough Municipality’s Employees’ Union had 
taken up the cause of the employees in demanding higher wages for them. We do 
not see why the petitioner is not fully justified in doing so. The second ground is 
that he in his aforesaid capacity had also taken the initiative in appealing to the 
Industrial Court on behalf of the employees against the municipality. He is equally 
entitled todoso. The third ground is that he had collected subscription, both annual 
and for special festive occasions, from the municipal staff. Now, it is not suggested 
that this subscription goes into the pocket of the petitioner. The subscription is 
collected for the purposes of the union and the petitioner obtains no benefit by col- 
leoting this subscription. The fourth ground is that his activities and interest as 
president of the Municipal Employees’ Union in matters pertaining to the sanction 
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of extra and special allowances to the municipal employees are likely to conflict 
with his duties as councillor and Vice-president of the Thana Borough Municipality, 
and the financigl interest of the municipal board. That may be perfectly true, but 
the Municipal Boroughs Act does not disqualify a councillor because he takes up 
an attitude with regard to the employees of the municipality which may conflict 
with the interest of the municipality in paying its employees as little as possible. 
This may be a question of policy and it may be that those who voted for the petitioner 
may disapprove of this conduct in which case they need not cast their votes in his 
favour. But this has nothing whatever to do with the statutory disqualification 
laid down by the Municipal Boroughs Act. When we turn to the order of the Col- 
lector he rightly concedes that the interest contemplated by s. 12(2)(b) must be 
either pecuniary or material, and having conceded this, all that he can say is that in 
demanding higher wages and also by taking initiative in demanding higher pay by 
appealing against the municipality to the Industrial Court as a result of which the 
petitioner’s dual role as a Municipal councillor and the president of the Kamagar Union 
is found to be of conflicting nature and had reacted unfavourably on the financial 
interest of the municipality. The Act does not say that a councillor cannot take up 
an attitude which may prejudicially affect the financial interest of the municipality. 
He is precluded from taking up that attitude if while the financial interest of the 
municipality is affected he himself stands to gain or benefit by that action. As we 
have already pointed out, it is not even suggested that the petitioner stands to gain 
in any way whatsoever by the conduct pursued by him in the municipality. The 
canon of construction which should be applied to construe Municipal Acts where 
disqualifications are imposed has been suggested in an English case Nutton v. Wilsont 
in which Lord Esher, M. R., said that (p. 747): 
‘*,..provisions of this kind...are intended to prevent the members of the local boards, which may 
have occasion to enter into contracts, from being exposed to temptation, or even to the semblance 
of temptation.” 
Now, it cannot be suggested that the petitioner by pressing the claim of the municipal 
employees is exposed to any temptation which would feather his own nest or advance 
his own interest. He is fighting for a cause which he thinks is a right cause and there 
is nothing in law whatever which would prevent him from fighting that cause. It 
is obvious that the decision of the Collector is manifestly wrong and the decision of 
the Government upholding that decision is equally wrong. 

The petition must succeed. The order of the Collector is set aside. Respondent 


No. 2 to pay the costs. 
Petition allowed. 





Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit, 


MAHOMEDALI MAHOMED EBRAHIM QUERASHI v. HAZRABATI.* 

BMahomedan law—Divorce—Suit by wife for dissolution of marriage on ground that husband falsely 
charged her with adultery—Charge of adultery retracted by husband at trial—Whether wife 
entitled to decree for dissolution of marriage—Requisites of a valid retraction disentitling wife 
to decree for dissolution of marriage. 

Under Mahomedan law a wife is disentitled to a decree for dissolution of marriage if the 
husband retracts the charge of adultery made by him against his wife; but in order that the 
retraction should be a. valid retraction, three conditions are necessary: (1) the husband 
must admit that he made a charge against his wife of adultery, (2) he must admit that that 
charge was false and (8) he must make the retraction before the end of the trial. 

Ahmed Suleman v. Bai Faima,’ explained. 
Rahima Bibi v. Fazil, referred to. 
Ont Hazrabai (petitioner), on July 14, 1952, filed a suit in the Bombay City Civil 
Courts against her husband Mahomedali (respondent), for divorce, on the grounds, 
that the respondent had subjected her to unnatural sexual intercourse, had ill- 


I TED 22 Q. B. D. 744 Civil Suit No. 1981 of 1952. 
N ber 17, 1964. First Appeal 2 (1980) I. L. R. 55 Bom. 160, 
No. ae of 1958, from the decision of L. P. s.c. 82 Bom. L. R. 1872. 
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treated her and had falsly charged her with adultery. The third ground was added 
by an amendment to the plaint. The respondent by a supplementary written 
statement admitted that he had made a false and frivolous allegation of adultery 
against the petitioner. i 

The trial Judge passed a decree in favour of the petitioner on the admissions made 
by the respondent in the supplementary written statement, observing in his judgment, 
as follows :— 

“ |..The learned counsel for the plaintiff relying upon 55 Bom. 160, Ahmed Suleman 
v. Bai Fatma contends that in view of the admission of a false charge of adultery made by the 
defendant against the plaintiff it is not open for the defendant to plead that he has uncondition- 
ally withdrawn that allegation. In the view of the Bombay High Court once a false allegation 
of unchastity has been made that furnishes a ground for the Muslim wife to sue for divorce against 
the husband and the mere fact that the husband has unconditionally retracted from the alle- 
gation made is no ground for refusing a divorce to the plaintiff. f 

The learned counsel for the defendant suggests that 55 Bom. 160 should be inter- 
preted by me to mean that it is not necessary for me to ask the defendant if he is prepared to 
withdraw the false allegation of adultery made by the plaintiff as was done by the Kazi in the 
past. However, he says it is permissible for the defendant to withdraw the allegation and in 
the event of the allegation being unconditionally withdrawn it does not furnish any ground for 
the Muslim wife to ask for divorce. No authority is shown to me in support of this proposition. 

In my opinion 55 Bom. 160 lays down that once a false allegation of adultery is made 
against the Muslim wife by her husband it entitles her to get a divorce irrespective of the fact 
whether the allegation is withdrawn by the defendant husband or not,” ; 


The respondent appealed to the High Court, 


R. Jethmalani and B. K. Hirani, for the appellant. 
B. J. Taraporewala, with Dadla & Co., for the respondent. 


Cuaca C.J. This is an appeal against a decree for dissolution of marriage passed 
by the learned City Civil Court Judge in a suit filed by the wife against her husband 
and the ground on which the dissolution has been decreed is that the husband made 
a false and frivolous allegation of adultery against the plaintiff. 

The ground on which the appeal is preferred is that the husband before the end 
of the trial retracted the charge made against his wife and admitted that it was a 
false charge and Mr. Jethmalani says that the effect of that retraction under tho 
Mahomedan law is to disentitle the wife to a decree for dissolution. The attitude of 
the husband can only be characterised as disgraceful. He treated his wife with 
cruelty. She left him as far back as 1947. She applied to the Presidency Magis- 
trate for maintenance under s. 488 of the Criminal Procedure Code. The Magistrate 
made an order of maintenance awarding her Rs. 15 per month and we are told by 
Mr. Taraporewala, her counsel, that the husband has not paid the amount of main- 
tenance. She then filed a suit for Mehr and a decree has been passed against him 
in the Small Causes Court. That decree has also not been satisfied. It was after 
this order for maintenance was made that the husband filed an application before 
the Magistrate and charged the wife with adultery and wanted the order of mainten- 
ance to be vacated. Now, the suit was filed by the wife on various grounds. She 
alleged that her husband had subjected her to unnatural sexual intercourse, ill- 
treated her and also charged her with adultery. The suit was filed on July 
14, 1952, and this accusation of adultery was made by the husband in his appli- 
cation to the Magistrate on February 12, 1952. On August 8, 1952, the plaintiff 
applied for an amendment of the plaint and by this amendment she took this further 
ground for dissolution of marriage that her husband had falsely accused her of 
adultery. The husband filed a supplementary written statement to the amendment 
of the plaint which was allowed by the learned Judge, and by this written statement 
he admitted that the charge made by him was baseless and he withdrew the tharge. 
The question that arises for our determination is what is the effect of this retraction 
on the part of the husband. The learned Judge took the view that in view of the 
decision of this Court in Ahmed Suleman v. Bat Fatma! the right accruing to the 


1 (1980) I. L.R. 55 Bom. 160, s. c. 82 Bom.L. R. 1872. 
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husband on a retraction was a pure rule of procedure which no longer governed the 
civ Courts in India. .Turning to this decision, we must point out, with respect to 
the learned Judge, that that is not really the effect of that decision. All that Mr. 
Justice Madgavkar points out in his judgment at p. 162 is that there is no longer an 
obligation on an Indian Court to give an opportunity to the husband to retract a 
charge made against his wife of adultery. But we are not dealing here with a case 
where no opportunity was given to the husband. We are dealing with a case where 
there is aspecific retraction by the husband, and Mulla’s Mahomedan Law, 13th edn., 
sums up the law in the following terms (p. 280) : 

“The effect of the decisions, excluding what are merely obiter dicta, would appear to be that 
a retraction of the charge by the husband at or before the commencement of the hearing disen- 
titles the wife to a decree, but she is entitled to a decree if the retraction is made after the close 
of the evidence, or of the trial. The High Court of Bombay has expressed the opinion that 
retraction ‘has no place in the procedure in British Courts’.” 

Now, this last sentence in Mahomedan law does not correctly express the decision 
referred to. As we have just pointed out, what the High Court of Bombay has held 
is not that retraction has no place in the procedure in Indian Courts but that Indian 
Courts are not bound to give the husband an opportunity to retract. In other 
words, if there had been no retraction by the husband and a decree for dissolution 
had been passed, it could not have been contended in appeal that the learned Judge 
was bound to give the husband an opportunity, and having not done so, the decree 
for dissolution was not valid. This statement of the law that a wife is disentitled 
to a decree for dissolution if the husband retracts before the olose of the evidence 
or before the end of the trial is borne out by a judgment of the Allahabad High Court 
in Rahima Bibi v. Fazil!. At p. 842 Sulaiman J. discusses the real basis of the pro- 
cedure of the Mahomedan law which, according to the learned Judge, is that 
“...when the wife appeals to the qazi and asks for the dissolution of the marriage on the ground 
that she has been falsely accused by her husband of adultery, it is open to the husband to admit 
that he made a false accusation and thereby render himself criminally liable, or to substantiate 

. the accusation”, 

, and at the foot of that page the learned Judge says : 

“...These passages [from the authorities of the Mahomedan Law] show conclusively that 
for a proper retraction the husband must acknowledge that he had falsely accused his wife, 
and that he must be punished on his own acknowledgment.” 

Therefore, in order that the retraction should be a valid retraction, three conditions 
are necessary : (1) the husband must admit that he made a charge against his wife 
of adultery, (2) he must admit that that charge was false and (3) he must make the 
retraction before the end of the trial. The result of his carrying out the second 
condition would be to make himself liable to be criminally prosecuted. Therefore, 
although a retraction permits the husband to successfully resist the wife’s suit for 
dissolution of marriage, it penalizes him for having made a false charge against her 
by making him liable to criminal prosecution. Now, it seems to us that on the 
record here all the three conditions have been satisfied by the husband. He has 
admitted that he made a charge of adultery against his wife ; he has admitted that 
that charge was baseless and he has made these admissions by his written state- 
ment long before the end of the trial or close of the evidence. Therefore however 
regretfully we must come to the conolusion that the learned Judge was not right in 
passing a decreé for dissolution in view of the retraction on the part of the husband. 
But apart from this ground, as already pointed out, the suit is based on various 
other grounds and the learned Judge has failed to frame the necessary issues and try 
them. What we propose to do, therefore, is to ask the learned Judge to frame the 
proper issues on the various allegations made by the wife in the plaint which would 
entitle her to a decree for dissolution, try those issues and submit his findings 
on thoe issues to us. Pending the receipt of the findings on those issues, the appeal 
will stand over. The findings on the issues will be returned within three months from 
` the receipt of the writ by the Court below. The parties will be allowed to lead 

evidence on the issues framed by the learned Judge. 
. Case sent back. 

1 (1926) I L. R. 48 All. 8834. 
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Before the Hon'ble Mr. M.C. Chagla, Chief Justice. . 
PIRAJI CHANDAJI v. SHANKARAPPA AYYAPPA GOUDAR.* * 
Civil Procedure Code (Act V of 1908), Secs. 151, 68—Decree transferred to Collector for execution— 
Collector selling absolute interest of judgment-debter instead of his life interest as provided in 
decree—Whether Court can set aside sale effected by Collector—Inherent powers of Court in 
relation to carrying out of its directions and orders. 

The plaintiff filed a darkhast, in execution of a decree obtained by him against the defendant, 
for sale of certain houses belonging to the defendant and also his life interest in certain 
watan lands. The decree was transferred to the Collector for execution under s. 68 of the 
Civil Procedure Code, 1908, and the Collector sold the houses and the absolute interest of the 
defendant in the watan lands instead of his life interest. On the defendant’s application 
the sale was set aside by the executing Court. On the question whether the Court had 
jurisdiction to set aside the sale by the Collector :— 

Held, that to the extent the Collector had sold the absolute interest of the defendant he 
had acted without jurisdiction and the sale effected by him was no sale at all in law and the 
Court had jurisdiction under its inherent powers to set aside the sale. 


Prrast and Virchand (plaintiffs) obtained a decree against Shankarappa (de- 
fendant) for Rs. 1,050 on August 22, 1984. In 1987 the plaintiffs filed a darkhast 
for execution of the decree and brought to sale three houses belonging to the de- 
fendant and also his life interest in certain watan lands. The Court transferred 
the decree for execution to the Collector, and on January 2, 1948, the Collector sold 
the three houses and the absolute interest of the defendant. On January 19, 1948, 
the defendant applied to set aside the sale and the executing Court set aside the 
sale. On appeal by the plaintiffs the District Judge confirmed the order of the 
trial Court with regard to the three hauses but set aside the order of the trial Court 
regarding the sale of the absolute interest of the defendant, observing, in his 
judgment, as follows :— 

“Prima facie, the Collector as an officer executing decree for the sale of immoveable property 
is a ministerial officer, who has to do what the civil Court has asked himto do. So, it appears 
that he cannot sell the entire Iland, although he was asked to auction the leasehold or to sell the 
life interest only. Reliance is placed for the appellants on a division bench of our High Court in 
Ramakrishna v. Narayan [1951] A. I. R. Bom. 267. But the facts of that case are entirely dif- 
ferent. That was a case of the execution by the Collector of an award sent to him for execution 
under s. 59 (7)(b) of the Co-operative Societies’ Act. It has been held therein that the said section 
59(7) empowers the Collector to take steps under ss. 152 to 158 of the Land Revenue Code and 
sell any property of the judgment-debtor. The only question was whether the award passed 
under the Co-operative Societies Act restricted the Collector’s powers. And on the construction 
of that award, it was held by their Lordships that the powers were not so restricted. That 
ruling, therefore, cannot apply to the present case, in which a darkhast was transferred by the 
ciyil Court to the Collector for executing it by the sale of a particular interest in immoveable 
properties. And in such cases, I am inclined to think that a revenue officer would have no autho- 
rity to sell property other than the one, which he has been asked to sell by the civil Court. So 
the lower Court was perfectly justified in setting aside the sale of the land.”’ 


The plaintiffs applied in revision to the High Court. 


N. M. Hungund, for the petitioner. 
T. S. Jahagirdar, for the opponent. 


Cuaca C. J. The petitioner obtained a decree for Rs. 1,050 on August 22, 1984, 
against the opponent. In 1987 he filed a darkhast for execution of the decree and 
prayed that three houses belonging to his judgment-debtor and also his life interest 
in certain Watan lands in Survey No. 19/1 should be sold. The execution of the 
decree was transferred to the Collector under s. 68 and the Collector effected the 
sale on January 2, 1948. Instead of selling the life interest of the Watandar the 
Collector sold the absolute interest of the Watandar to another Watanday. On 
‘January 19, 1948, the judgment-debtor applied to set aside the sale on various | 


* Decided, November 12, 1954. Civil Re- 1951, varying the orders passed by S. G 
vision Application No. 448 of 1958, from the Chikkerar, Civil Judge, Junior Division, 
decision of N. S. Shrikhande, District Judge, Muddebibal, in Darkhast Application No, 118 
Bijapur, in Miscellaneous Appeal No. 87.0f of 1987. 
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groynds. The executing Court made an order on that a application setting aside 
the sale. The judgment-creditor appealed against that decision and the lower 
appellate Court’partly varied the order of the executing Court setting aside the sale 
only with regard to the sale by the Collector of the absolute interest of the Watan- 
dar and confirming the sale with regard to the three houses, It is against that order 
that this revision application is preferred. 


Now, Mr. Hungund’s contention is that once the decree is transferred to the 
Collector unders. 68, the civil Court has no jurisdiction to set aside the sale. The 
one undisputed fact in this case is that the Collector sold in execution of the decree 
something different from what he was ordered to sell by the civil Court, and the 
question is whether under these circumstances the Court has jurisdiction under 
s. 151 to set aside the sale. It is well established that when a Court orders a sale 
and the sale is carried out otherwise than in accordance with its order or direction, 
the Court has inherent jurisdiction to set aside the sale although the case may not 
fall under O. XXI,r.89, 900r91. But what Mr. Hungund says is that that inherent 
power could only be exercised by the civil Court when the decree has not been 
transferred to the Collector, and once the decree is transferred to the Collector, then 
the jurisdiction of the Court to interfere with that sale and set aside the sale comes 
to an end. In order to decide this contention one must consider what is the 
jurisdiction of the Collector with regard to decrees that have been transferred to him 
for execution. It is clear that the jurisdiction of the Collector must be strictly 
construed, inasmuch as the jurisdiction conferred upon him ousts the jurisdiction 
ofthe civil Court. Turning first to s. 68 of the Civil Procedure Code, that section 
provides : 

“The Provincial Government may declare, by notification in the official Gazette, that in any 

local area the execution of decrees in cases in which a Court has ordered any immovable property 
to be sold, or the execution of any particular kind of such decrees, or the execution of decrees 
ordering the sale of any particular kind of, or interest in, immovable property, shall be transferred 
to the Collector.” 
Now, this is a decree in which the Court has ordered immovable property to be sold 
and that is the decree which is transferred to the Collector, and with regard to such 
a decree the Collector has been given jurisdiction to carry out the sale. When we 
turn to Sch. III, r. 1 provides: “Where the execution of a decree has been transfe- 
red to the Collector under section 68, he may’’—and then we have cls. (a), (b) and (c) 
and the material clause is (c) ‘‘sell the property ordered to be sold or so much thereof as 
may be necessary.” Therefore, the jurisdiction of the Collector is clearly confined to 
sell the property which he has been ordered to sellby the civil Court. In selling that 
property his jurisdiction is exclusive and the Court cannot interfere with that 
jurisdiction. But it is clear that he has no jurisdiction to sell property other than 
the property ordered to be sold by the civil Court. In this case the darkhast of 
the judgment-creditor himself wanted only the life interest of the Watandar to 
be sold and the decree was transferred to the Collector in order to sell that life in- 
terest. Therefore the ambit of the jurisdiction of the Collector was to effect the 
sale of the life interest of the Watandar. In selling the absolute interest of the 
Watandar he travelled outside that ambit, and the question is whether the civil 
Court had jurisdiction to set aside the sale when the Collector had exceeded his 
jurisdiction. 

Now, it seems to me that it is always open to a civil Court to see that its orders 
are carried out, and apart from any provision in the Code the Court can always 
exercise its inherent powers under s. 151 to see that its directions and orders are 
complied with. I see no difference in principle between the case of an order of the 
Court being carried out by an officer of the Court and an order being carried out 
by the*Collector in whom a limited jurisdiction has been vested. If the Court can 
set aside the sale under a decree which has not been transferred to the Collector 
where the sale is not in conformity with its orders or directions, in my opinion the 
Court can equally set aside the sale when the sale is by the’ Collector and the 
Collector has not acted in conformity with the orders or directions given by the 
Court. It would result in a very extraordinary situation if the Court was consider- 
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ed to be helpless if the Collector, failing to comply with the mandate of the Court, 
sold some property of the judgment-debtor which he was not asked to sell and wifich 
he had no jurisdiction to sell, This is a simple case where the Court refuses to 
confirm a sale which has been effected contrary to its own directions and orders. 
It is not a case where the sale has been effected in accordance with its orders and 
directions and the Court assumes jurisdiction to interfere with that sale. Once it 
is conceded, as it must be conceded in this case, that the Collector had no jurisdic- 
tion and no authority to sell what he did sell, it is difficult to understand how the 
power of the Court to refuse to countenance such a sale or to sanction or confirm 
such a sale can be taken away. 

Therefore, in my opinion, the learned District Judge was right in the view that 
he took that to the extent the Collector sold the absolute interest of the judgment- 
debtor he was acting without jurisdiction and the sale which he effected was no 
sale at all in law and the Court had jurisdiction under its inherent powers to set 
aside the sale. Rule discharged with costs. 

Rule discharged. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 
KESHAVLAL KALIDAS CHAWAN v. THE STATE OF BOMBAY.* 
Bombay Co-operative Societies Act (Bom. VII of 1925), Secs. 7, 64, 16—Co-operative Society— 

Resolution restricting its membership—Registrar sanctioning the resolution—V alidity of resolution. 

There was a co-operative society known as the Ahmedabad Majoor Sahkari Bank Ltd. 
At first its membership was open to all textile workers residing in the city of Ahmedabad 
or the district of Ahmedabad. At a later date the society amended one of its bye-laws, by 
which the membership was limited only to those textile workers who were members of the 
Majoor Mahajan Sangh, a trade union functioning in Ahmedabad. The amendment was 
duly sanctioned. The petitioner, who originally was a member of the society but was exclu- 
ded from its membership by the amendment, appealed to Government but failed. He next 
applied to the High Court to quash the order of the Registrar sanctioning the amendment, 
or in the alternative to compel the Registrar to refer the dispute existing between the peti- 
tioner and the society to arbitration under s. 54 of the Co-operative Societies Act. 

Held, (1) that there was nothing in s. 7 of the Act to prevent the society amending its bye- 
law by restricting its membership nor was there anything in s. 16 to prevent the Registrar 
from giving his approval to the amendment passed by the society ; 

(2) that there was no dispute between the petitioner and the society which could’be re- 
ferred to arbitration under s. 64 of the Act. 

Section 7(1)(6) of the Bombay Co-operative Societies Act does not require that all the mem- 
bers of a particular occupation should be members ofa co-operative society. The prohibition 
is against permitting persons of another occupation from joining the society.. It would be 
open to the textile workers of a particular mill to start a co-operative society of their own. 
All that is required is that no person should be allowed to become a member who does not 
reside in the same town or village as the members who originally belonged to the society at 
the time of registration or who should not be carrying on the same occupation as the members 
who originally did at the time of registration. 

The reference contemplated by s. 54 of the Act must be a reference where there is dispute 
which is capable of adjudication and the resulting award is capable of being enforced. 

Tue petitioner Keshavlal Kalidas was a worker in a textile mill at Ahmedabad. 
There was a co-operative society in Ahmedabad known as the Ahmedabad 
Majoor Sahkari Bank Limited. One of the objects of the society was the creation 
of funds for lending to members. Its field of activities was limited to members 
employed in textile mills in Ahmedabad city and districts and to their registered 
trade unions and co-operative societies, 
At a general meeting of the society held on September 28, 1952, the society passed 
a resolution amending its bye-law 4(3) and restricting its membership only to those 
textile workers in Ahmedabad city and district as were members of the Majoor 
Mahajan Sangh, a trade union in Ahmedabad. Before its amendment the bye- 
law ran as follows «— 
“Workers employed in cotton textile millis in the Ahmedabad city and district, honorary 


* Decided, November 22, 1964. Special Civil Application No. 76 of 1954. 
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h 
members of the registered trade unions, members of the staff of registered co-operative societies, 
of e®ployees of the Majoor Mahajan, and of registered factories, can become members by pur- 
chasing at least oge share. In this clause the word ‘employee’ shall mean the same as defined in the 
Bombay Industrial Disputes Act of 1988.” 

After its amendment as above the clause stood as follows :— 

“Workers employed in the cotton textile mills in the Ahmedabad city and district who are 
members of the Ahmedabad Majoor Mahajan Sangh, and honorary members of registered trade 
unions, members of the staff of registered Co-operative societies, of employees of Majoor Mahajan, 
and of registered factories, can become members by purchasing at least one share. In this clause 
the word ‘employee’ shall mean the same as defined inthe Bombay Industrial Disputes Act, 1986.” 

The resolution was sanctioned by the Registrar of Co-operative Societies on 
July 18, 1958. 
` The petitioner was an original member of the Ahmedabad Majoor Sahkari Bank 
Ltd., but who was not a member of the Ahmedabad Majoor Mahajan Sangh, appeal- 
ed to Government against the order of the Registrar, but the appeal was dismissed 
on September 15, 1958. . : 


The petitioner next applied to the High Court. 


H. R. Gokhale, for the petitioner. 
Y. V. Chandrachud, for opponents Nos, 1 to 8. 
J. V. Paymaster, with Madhavji & Co., for opponent No. 4. 


Cuacita C.J. The petitioner is employed asa workerin a textile mill at Ahmeda- 
bad. He is also a member of opponent No. 4 which is the Ahmedabad 
Majoor Sahkari Bank Ltd. Under by-law 4 of this society all the textile workers 
residing in the city of Ahmedabad or the district of Ahmedabad were entitled to 
become members. An amendment was moved to this by-law at the general meet- 
ing of the society and by this amendment the right to join the society was limited 
only to those textile workers who weremembers of the Majoor Mahajan Sangh, a 
trade union functioning in Ahmedabad. This resolution was passed on September 
28, 1952, and the amendment was sanctioned by the Registrar on July 18, 1958. 
The petitioner appealed to Government against the order of the Registrar sanction- 
ing this amendment and the appeal was dismissed on October 15, 1958, and the 
petitioner has come before us, and the relief which he seeks is to quash the order 
passed by the Registrar sanctioning the amendment, or in the alternative to compel 
the Registrar to refer a dispute, which he says exists between him and the Society 
touching the constitution of the Society under s. 54 of the Co-operative Societies 
Act, to arbitration. 


The contention of Mr. Gokhale is that the order of the Registrar was bad inas- 
much as it contravened the provisions of s. 7. Section 16 provides that no amend- 
ment of the by-laws of a society shall be valid until approved by the resolution of a 
general meeting and registered under this Act for which purpose a copy of the 
amendment shall be forwarded to the Registrar, and sub-s.(2) provides that if the 
Registrar is satisfied that any amendment of the by-laws is not contrary to this Act 
or to the rules, he may register the amendment. Therefore, the Registrar is not 
competent to register any amendment of a by-law which is contrary to the Act or to 
any of the rules, and Mr. Gokhale’s submission is that this amendment is contrary 
tos. 7. Section 7 provides for conditions of registration of a co-operative society 
and the conditions are that there must at least be ten persons who are qualified 
to be members, and there are further conditions laid down with regard to a society, 
the object of which is the creation of funds to be lent to its members—and the society 
we are concerned with is a society which falls in that category—,and the further condi- 
tions are that all the persons forming the society must reside in the same town or 
village or in the same group of villages and they must be members of the same tribe, 
class or occupation. The second condition has a proviso and that is that the Re- 
gistrar is given the power to direct otherwise. There is a further provision in 
s. 7 which deals with admission of members after the registration of the society 
and that provision is that no person shall be admitted to the membership of any 
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such society after its registration unless such person fulfils the requirements of 
cl.(a) or (b) as the case may be. 

Now, this society undoubtedly consisted of more than ten persens and all the 
persons reside in Ahmedabad and they also all belong to the same occupation which 
is textile workers. What is urged by Mr. Gokhale is that s. 7 does not make it 
permissible for the society to prohibit a person of the same occupation to become a 
member of the society. Mr. Gokhale says that when the society was started any 
textile worker in Ahmedabad could become a member. As a result of this amend- 
ment only those textile workers can become members who belong to a particular 
trade union. Now, there is more than one trade union in Ahmedabad and the 
consequence of accepting this amendment is that the textile workers who may 
choose to join other trade unions will not be qualified to become members of the 
society. It is clear that s. 7(Z)(b) does not require that all the members of a parti- 
cular occupation should be members of a co- operative society. The prohibition 
is against permitting persons of another occupation from joining the society. But 
so long as you have ten persons, and so long as you have the ten persons residing 
in a particular town or village, and so long as you have those ten persons belonging 
to the same occupation, there is nothing to prevent those ten persons starting a 
co-operative society. Section 7 does not require that all persons belonging to a 
particular occupation in a particular place must join before a co-operative society 
can be started. In other words, it would be open to the textile workers of a parti- 
cular mill to start a co-operative society on their own. It is not necessary that 
textile workers of all the mills must join before they could get registration under 
s. 7, and even with regard to the qualification of a person who should be admitted 
after registration all that s. 7(1)(b) requires is that admission should not be thrown 
open to any person who does not satisfy the requirements of cls. (a) and (b). In 
other words, no person should be allowed to become a member who does not reside 
in the same town or village as the members who originally belonged to the society 
at the time of registration or who should not be carrying on the same occupation 
as members who originally did at the time of registration. 

Now, the result of the amendment is in no way to contravene this provision be- 
cause the amendment does not permit any person to become a member who does 
not reside in Ahmedabad, nor does it permit any person to become a member who 
is not a textile worker. What the amendment does is to restrict the membership 
to a section of the persons who carry on a particular occupation, and there is nothing 
in s. 7 to prevent the co-operative society amending its by-laws to this effect, nor 
is there anything in s. 16 which could prevent the Registrar from giving his appro- 
val to an amendment so passed by the general meeting of the society. Whether 
such an amendment should be passed or not, whether it is good policy to deprive 
the right of enjoying the membership of this society to textile workers who do 
not belong to the Majoor Mahajan Sangh, is entirely a different question. That 
isa question of the internal management of the society and the best person to decide 
whether it is good policy or not is the society itself and not this Court. Therefore, 
if it is within the competence of the society to restrict the membership and if it is 
within the competence of the Registrar to give his approval to such an amendment, 
the grievance made by Mr. Gokhale is a grievance as to the merits of the amendment 
which cannot be inquired into by the Court. In our opinion it is unnecessary: to 
consider what are the powers of the Registrar under the expression ‘‘otherwise 
directs,” because that contingency would only arise at the time of registration. 

The next contention urged by Mr. Gokhale is that there was a dispute between 
the petitioner and the society touching the business or the constitution and it was 
obligatory upon the Registrar to refer that dispute under s. 54 of the Act. In our 
opinion, the only dispute which really arises is the dispute with regard to the power 
of the Registrar to register the amendment under s. 16, and s. 54 does not cantem- 
plate a reference to arbitration when there is a dispute between a member and the 
Registrar. It is not as if the petitioner is without a remedy if the Registrar goes 
wrong, because s. 64 of the Act gives him the right of appeal against the decision 
of the Registrar, a right which the petitioner has exercised. 

It is then urged by Mr. Gokhale that itis open to him to agitate the dispute with re- 
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gard to the merit of the amendment and that dispute should be referred to arbi- 
tratfon. Now, the reference contemplated by s. 54 must be a reference where there 
must be a dispute which must be capable of adjudication and the resulting award 
must be capable of being enforced. It is difficult to understand how the arbi- 
trators can decide as to the merits of the amendment which can only be properly 
decided by the general body itself. Assuming the arbitrators take the view that 
the amendment was not a proper amendment and the by-law should not have 
been amended as it has been amended, it is difficult to understand how the arbi- 
trators could enforce their view. It is not suggested that by an award given by 
the arbitrators they could call upon the general body to revoke the amendment or 
compel the Registrar to withdraw his approval. te 
In our opinion the petition is not well founded. The result is that the petition 
fails and must be dismissed with costs. 
Petition dismissed. 


Before Mr. Justice Gajendragadkar and Mr. Justice Shah. 


SAKHARAM ALIAS BAPUSAHEB NARAYAN SANAS v. MANIKCHAND 
MOTICHAND SHAB.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Sec. 88(1)(c}—Agricultural 
lands in Municipal area—Exclusion from Act—Suit for possession of such lands—Defendant 
claiming to be protected tenant—Bombay Tenancy Act (Bom. XXIX of 1939}—Hjectment suit— 
Civil Court—Jurisdiction. 

A suit by a landlord to recover possession. of agricultural lands situated within the limits 
of a Municipal Corporation, which Jands are excluded from the operation of the Bombay 
Tenancy and Agricultural Lands Act, 1948, can lie in a civil Court, eventhough the defendant 
sets up the plea that he is a protected tenant under the Bombay Tenancy Act, 1989. 

Dhondi Tukaram v. Dadoo Piraji! and Shioram Narayan Bhide v. Shridhar Keshav Pat- 
wardhan’, relied on. 7 

The Commissioner of Poona City Municipal Corporation, Poona v. Shankar Parsharam 
Takale, explained. 

EJECTMENT suit. 

The lands in dispute were agricultural lands and were situated within the limits 
of the Poona Municipal Corporation. 

The plaintiff Manikchand was the landlord of the lands in dispute. On October 
80, 1989, he had leased the lands to Sakharam and others (defendants Nos. 1-4) 
for a term of 10 years. On October 22, 1948, he gave a notice calling upon de- 
fendants to give up possession of the lands on October 80, 1949. 

On January 6, 1950, the plaintiffs filed a suit in the Court of-the Joint Civil 
Judge, Junior Division, Poona, to recover possession of the lands from the de- 
fendants. 

Defendant No. 1 contended inter alia that the civil Court had no jurisdiction 
to try the suit, as it was governed by the Bombay Tenancy and Agricultural Lands 
Act, 1948, and that when the tenancy commenced in 1989, the Bombay Tenancy 
Act, 1989, was in force under which he was shown as a protected tenant. 

In the trial Court, an issue was raised: ‘‘Has the Court jurisdiction over the suit 
in view of the provisions of the Bombay Tenancy Act?” It was found in the 
affirmative and the defendants were ordered to hand over possession of the lands 
to the plaintiff. 

On appeal, the District Judge reached the same conclusion, for the following 
reasons :— 

“*,,. The result, therefore, is that the suit lands which are now admitted to be within a distance 
of two miles of the limits of the Municipal Borough of Poona are outside the mischief of the pro- 


* Decided November 22, 1954. Second 1 (1958) 55 Bom. L. R. 663. 
A 1 No. 1008 of 1952, from the decision 2 (1958) First Appeal No. 166 of 1952, 
of P. C. Bhatt, District Judge, at Poona, in decided by Gajen dkar and Chainani 
Civil Appeal No. 361 of 1951, confirming the JJ., on July 17, 1958 (Unrep.). 
decree passed by N. S. Bhupali, Joint Civil 8 (1952) Civil Revision Application No. 
Judge, Junior Division, at Poona, in Civil 899 of 1951, decided by Chagla C. J., on April 
Suit No. 86 of 1950. ; 4, 1952 (Unrep.). 
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visions contained in ss. 1to 87 of the Bombay Tenancy and Agricultural Lands Act, LXVII of 
1948, and therefore, this suit for possession is maintainable and the protection afforded t@ the 
tenant by the various sections is not available to him. In reply to this argyment the learned 
advocate for the appellant refers me to the provisions of s. 89(2)(b)(i) of the Act. That provision, 
so far as we are concerned, enacts that ‘Nothing in this Act or any repeal effected thereby...(b) 
shall save as expressly provided in this Act, affect or be deemed to affect (i) any right already 
acquired...before the commencement of this Act’. It is not disputed that by virtue of the pro- 
visions of the Act of 1989 the appellant had acquired the rights of a protected tenant before the 
commencement of this Act. Therefore, on the strength of this provision it is argued by the 
learned advocate for the appellant that the latter (the appellant) having acquired the right 
and status of a protected tenant before the commencement of this Act, his right remains 
unaffected by any provisions of this Act. It must, however, be remembered that such a right 
is subject to any express provisions made in this Act and such an express provision is the one 
contained in s. 88(1)(c). As already discussed above, the area within the Municipal Borough of 
Poona and within a distance of two miles therefrom is expressly taken out of the mischief of 
the first 87 sections of the Act, and therefore, the saving mentioned in s, 89 and pointed out 
as above by the learned advocate for the appellant, is not available to the tenant of the suit 
land. The appellant, therefore, cannot be deemed to be a protected tenant, and that being so, 
the civil Court will have jurisdiction to entertain the suit.” 


Defendant No. 1 appealed to the High Court. 


R. B. Koiwal, for the appellants. 
K. V. Joshi, for respondent No. 1. 


Sman J. The plaintiff filed suit No. 86 of 1950 in the Court of the Joint Civil 
Judge, Junior Division, at Poona, against four defendants for a decree for possession 
of certain agricultural lands and for future mesne profits and costs of the suit. 
The defendants by their written statement contended inter alia that the Court 
had no jurisdiction to try the suit in view of the provisions of the Bombay Tenancy 
and Agricultural Lands Act. 

The learned trial Judge held that the Court had jurisdiction to try the suit. 
He held that the lands which were the subject-matter of the suit being within the 
limits of the Municipal Corporation of Poona, the provisions of the Bombay Tenancy 
and Agricultural Lands Act of 1948 did not apply. The learned trial Judge consi- 
dered the other contentions raised by the defendants and passed a decree in favour 
of the plaintiff for possession and future mesne profits and costs of the suit. 

Against the decree passed by the trial Court, the defendants preferred an appeal 
to the District Court at Poona ; and in appeal the learned District Judge confirmed 
the decree passed by the trial Court. Defendants Nos. 1 to 4 have come to this 
Court in second appeal. 

Mr. Kotwal, who appears on behalf of the appellants, has contended that the 
defendants were recognised as protected tenants under the Bombay Tenancy Act 
of 1989, and their right as protected tenants is expressly saved by s. 89 of the Bom- 
bay Tenancy and Agricultural Lands Act of 1948; and that even though s. 88, 
sub-s.(1), el. (c); excludes the lands, which are the subject-matter of the suit and in 
respect of which the defendants were recognised as protected tenants, from the 
operation of the Act, the defendants are still entitled to set up in the suit their 
rights as protected tenants and to claim the benefits to which my- were entitled 
under the Bombay Tenancy Act of 1939. 

In order to appreciate the contention raised by Mr. Kotwal it is necessary to 
refer to certain provisions of the Bombay Tenancy and Agricultural Lands Act of 
1948. By s. 89, sub-s.(Z), the Bombay Tenancy Act of 1989 to the extent mentioned 
in the Schedule is repealed. Sub-section (2) of s. 89 provides (in so far as that sub- 
section is material) that nothing in the Act or any repeal effected thereby shall, 
save as expressly provided in the Act, affect or be deemed to affect ` 

“(i) any right, title, interest, obligation or Hability -already acquired, accrued or incurred 
before the commencement of this Act, or 

(ii) any legal proceeding or remedy in respect of any such right, title, interest, obligation or 
liability or anything done or suffered before the commencement of this Act, and any such pro- 
ceeding shall be continued and diposed of, as if this Act was not passed”. 
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In the Schedule to the Act in the fourth column the extent of repeal of the Bombay 
Tenancy Act of 1989 is set out. The Schedule states that the whole of the 
Bombay Tenaņcy Act of 1989, except ss. 8, 8A and 4 as modified in certain 
particulars, is repealed. 

Section 88, sub-s. (1), provides in so far as it is material 

“Nothing in the foregoing provisions of this Act shall apply :—... $ 

(c) to any area within the limits of Greater Bombay, within the limits of the Municipal 
Corporations constituted under the Bombay Provincial Municipal Corporations Act, 1949, within 
the limits of the Municipal Boroughs constituted under the Bombay Municipal Boroughs Act, 
1925, and within the limits of any cantonment.”’ 

Section 81 of the Act provides that 

“For the purposes of this Act, a person shall be recognised to be a protected tenant if such 
person has been deemed to be a protected tenant under section 3, 8A or 4 of the Bombay 
Tenancy Act of 1989.” 

Now the effect of s. 88, sub-s.(1), cl. (c) of the Bombay Tenancy and Agri- 
cultural Lands Act of 1948 is to exclude from the operation of ss. 1 to 87 
of the Act those areas which are specified in that sub-section. Therefore to land 
situate in the area specified in the sub-section, even if it be used for agricultural 
purposes the provisions of the Act do not apply, and the rights of the parties to a 
dispute relating to that land are governed by the ordinary law of the land and 
unaffected by the provisions of the Bombay Tenancy and Agricultural Lands Act of 
1948. Evidently the lands in dispute are situate within the area of the Municipal 
Corporation of Poona, and the provisions of ss. 1 to 87 of the Act of 1948 cannot 
apply to those lands. It is urged, however, by Mr. Kotwal that under the Bombay 
Tenancy Act of 1989 the defendants were protected tenants of the lands in dispute, 
and their rights in the lands are expressly saved by sub-s.(2), cl.(5)() of s. 89, and 
there is nothing in the Bombay Tenancy and Agricultural Lands Act of 1948 which 
deprives the defendants of the benefit of those rights in this suit instituted by the 
plaintiff. The argument of Mr. Kotwal is that notwithstanding the repeal of the 
` Bombay Tenancy Act of 1989, the defendants must be regarded as protected 
tenants and the privileges and rights which the defendants all under that Act can 
be claimed in their full force and effect against the landlord or owner of the pro- 
perty who claims relief against them which could not have been granted if 
the Bombay Tenancy Act of 1989 were in force. 

But as observed hereinbefore the entire Bombay Tenancy Act of 1989 is not re- 
pealed by sub-s.(Z) of s. 89 of the Act of 1948. The Legislature has not repealed 
ss. 8, 8A and 4 of that Act. Those sections deal with protected tenants, and persons 
who should be deemed to be protected tenants even though evicted out of the lands 
held by them. The Legislature while saving those provisions of the Act of 
1989 has made certain modifications therein. Having done so, by s. 81 the 
Legislature has recognised those persons, who were protected tenants under the 
Act of 1989, as protected tenants under the Bombay Tenancy and Agricultural 
Lands Act of 1948. In other words the Legislature has conferred upon persons 
who were recognised as protected tenants under the Act of 1989 the rights and pri- 
vileges available to protected tenants under the Act of 1948. Ifs. 88 of the Act 
of 1948 had not been enacted by the Legislature, the defendants who were recognis- 
ed as protected tenants under the Act of 1989 would be entitled to claim the rights 
which were conferred upon them by the Act of 1989 and affirmed by the Act of 
1948. But the Legislature has excluded from the operation of the Act of 1948 certain 
classes of leases, and also lands which are situate in specified areas. Once that 
exclusion is made, whatever rights may be deemed otherwise to have been con- 
ferred by s. 81 upon protected tenants must be regarded as ineffective, if the land 
is of the description mentioned in s. 88 or that the land is within the area specified 
in that’section. It is true that the Legislature by sub-s.(2) of s. 89 has purported 
to protect the right, title and interest of persons who were governed by the 
Tenancy Act of 1989, notwithstanding the repeal of that Act; but it is provided 
that those rights or privileges will not be exercisable if there is an express provision 
to the contrary made in the Act. The Legislature has provided by s. 88, that the 
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lands situate in certain areas will not be governed by the provisions of the 
Act of 1948, and that must be regarded as ‘an express provision tothe contrfry’, 
and the rights acquired under the Act of 1989 cannot be exercised if the lands in 
respect of which they are claimed are situate within the area specified ‘in s. 88, 
sub-s.(1), cl.(e) of the Act of 1948. : 

‘ The question may also be examined in the light of the provisions of cl. (b)(ii), 
of sub-s.(2) of s. 89 of the Act of 1948. It is provided by that clause that legal 
proceedings in respect of the rights which are protected under cl. (b)($) are not 
affected, and any such proceeding shall be continued and disposed of as if the Act 
of 1948 was not passed. The Legislature appears to have made rather a deliberate 
departure from the provisions contained in s,7 of the Bombay General Clauses Act. 
Normally, when a statute is repealed, by reason of the provisions of s.7 of the General 
Clauses Act, any legal proceeding, or remedy in respect of any right, title, interest, 
obligation or liability or anything done or suffered before the commencement of the 
new Act is liable to be instituted, continued or disposed of as if the repealing Act 
was not passed. But in enacting sub-s.(2) of s. 89 the Legislature has authorized 
the continuance and disposal of legal proceedings in respect of rights, titles, 
interests, obligations or liabilities already acquired, accrued or incurred before the 
commencement of the Act of 1948 as if that Act was not passed. But so far as 
institution of proceedings is concerned, the Legislature has not protected the 
rights, titles, interests, obligations or liabilities acquired, accrued or incurred under 
the Act of 1989. If a legal proceeding or a remedy in respect of any such right, 
title, interest, obligation or liability acquired, accrued or incurred is sought to be 
instituted after the Act of 1948 came into operation, it will have to be instituted 
and dealt with in accordance with the provisions of the Act of 1948, even though the 
source of the right, title, interest, obligation or liability was in the Act of 1989. 
That is the view which has been taken by a division bench of this Court, (of which 
my learned brother was a member) in Dhondi Tukaram v. Dadoo Piraji}. It was 
observed (p. 669) : 

“Under the provisions of this section even if a proceeding is instituted subsequent tothe repea] 

of an Act, it will be continued as if the repeal of the Act has not taken place. Section 89 of the 
present Act (Act of 1948), however, does not seem to protect legal proceedings in respect of vested 
rights which may be instituted subsequent to the commencement of this Act, unlike s. 7 of the 
General Clauses Act. It does not refer to the institution of legal proceedings, but mentions merely 
their continuance and disposal, which clearly denotes pending proceedings. That is why we hold 
that it is only pending proceedings in respect of vested rights that are saved from the operation 
of this Act; so that even in respect of vested rights which are saved, if a suit to enforce them is 
filed subsequent to the commencement of the Act, the provisions of this Act will apply, and if any 
question mentioned in s. 70 arises between the parties, it will have to be decided by the Mamlat- 
dar.” 
Therefore, even if it be assumed that the right as a protected tenant re- 
mains vested in the defendants after the enactment of s. 88, sub-s.(1), cl. (e), 
that right in its enforcement against the plaintiff must be regarded as illusory ; 
and the proceeding in which the question as to its enforcement has arisen if insti- 
tuted after the Bombay Tenancy and Agricultural Lands Act of 1948 is enacted 
must be governed by and decided according to the provisions of that Act, and not 
‘by and according to the provisions of the Bombay Tenancy Act of 1939. If the 
proceeding is to be decided according to the provisions of the Act of 1948, s. 88, 
sub-s.(/) must also apply to that proceeding. 

This view is supported by another judgment of a division bench of this Court of 
which also my learned brother was a member: Shivram Narayan Bhide v. Shridhar 
Keshav Patwardhan?, That case arose out of a suit filed by the landlord against 
the tenant for possession of land which was situated at Kothrud, within‘ the 
limits of the Poona Municipality. The landlord filed the suit for possession of the 
land from the defendant alleging that the defendant was a tenant of tho 
plaintiffs. The defendant disputed the title of the plaintiffs to the land. - The suit 
was instituted by the plaintiff on February 28, 1951, for possession. It was con- 
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tended by the defendant in that’suit that in view of the provisions of the Bombay 
Tenancy and Agricultural Lands Act of 1948, the civil Court had no jurisdiction to 
entertain the suit, even though the land which was the subject-matter of the suit 
was situate in an area excluded from the operation of the Act. In dealing with 
that contention it was observed : 

“..Therefore, since the present suit was filed after the new Act came into force, though the 
defendant may have been a protected tenant and though that right may have been vested in him 
before the new Act [of 1948] came into force, he cannot claim to get out of the provisions of this 
Act because the present proceedings were commenced after the new Act came into force. That 
is the result of the provisions of s. 89 of this Act. Normally, therefore, the provisions of the new 
Act would have applied. But there is s. 88 which also has to be considered in the present case. 
It is common ground that s. 88 applies to the properties with which we are concerned in the present 
suit, and s. 88 provides that nothing in the foregoing provisions of the new Act shall apply to 
properties like those in suit. In other words, the effect of s. 88 is that the new Act will not apply, 
The old Act has been repealed by s. 89. While repealing the old Act vested rights are protected 
but the protection to the vested rights of the tenants turns out to be illusory because the suit in 
which the said right has to be asserted by the defendant has been instituted subsequent to the 
commencement of the new Act.” 

Mr. Kotwal contended that the observations made in the judgment to which re- 
ference has been made were not necessary for the decision of the appeal. The 
question which arose for decision ‘in Shivram Narayan’s case was whether the 
civil Court had in view of s. 85 of the Act jurisdiction to entertain the 
suit, and it was held that the civil Court had jurisdiction to entertain the suit. 
The ratio decidendi of the decision was that the bar to the jurisdiction of the civil 
Court to entertain and decide the suit was removed by s. 88 which excluded the 
land from the operation of the Act. If that is the ratio of the decision, in our view, 
it must apply, with equal force to the question which has to be decided in the present 
case, viz. whether the defendants are entitled to set up the rights as protected 
tenants in respect of the lands so as to defeat the plaintiff’s claim for possession of 
lands which are excluded by s. 88 from the operation of the Act. 

Reliance in support of his submission was sought to be placed by Mr. Kotwal 
upon a decision of the learned Chief Justice in The Commissioner of Poona City 
Municipal Corporation, Poona v. Shankar Parsharam Takale®. That was a case 
in which a possessory suit was instituted in the Court of the Mamlatdar, 
Haveli, by the Municipal Commissioner of the Poona City Municipal Corporation 
against the defendant Shankar Parsharam Takale. The Mamlatdar passed a 
decree for possession against the defendant. In exercise of revisional jurisdiction 
under s. 28 of the Mamlatdar’s Courts Act, the Assistant Collector reversed 
the order of the Mamlatdar, and dismissed the suit filed by the Commis- 
sioner holding that the defendant was entitled to the privileges of a protected 
tenant. In a further revisional application to this Court under s. 115 of the Civil 
Procedure Code, the learned Chief Justice took the view that the Assistant Collector 
was right in holding that the defendant was a protected tenant and his rights were 
saved by s. 89, sub-s.(2), cl.(b)(t) of the Act oF 1948, and that the Mamlatdar was 
in error in passing an order for possession against the defendant. It was observed 
by the learned Chief Justice in the course of his judgment :— 

«,,.the error into which the Mamlatdar fell was that he did not give effect to the right which 
the opponent (defengant) had acquired taking into consideration s. 88(1)(a) which provides that 
nothing in the foregoing provisions of the Act shall apply to lands held on lease from the Crown, 
a local authority or a co-operative society, and the Mamlatdar took the view that as the opponent 
held the land on lease from a local authority the provisions with regard to protected tenant would 
not apply to the opponent. The Mamlatdar overlooked the fact that s. 88(1)(a) being a provision 
in the new Act did not apply to the lands within the area of the Poona Municipality, and there- 
fore he had to consider the right of the opponent not in the light of s. 88(1)(a) but in the light of 
the provifions of the old Act, and under the old Act, as I said, there is no serious dispute that the 
opponent was a protected tenant.” 


Strictly speaking this was a decision only on the question whether s. 88(2)(a) applied 
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to the proceedings which were before the Court; and the learned Chief Justice 
expressed the view that the provision did not apply, and the dispute betweeñ the 
parties had to be decided in the light of the provisions of the Bombay Tenancy 
Act of 1989. It must be observed that the case does not appear to have been 
fully argued, and that the judgment of the division bench in Shankar Narayan’s 
case has expressed a view which cannot be reconciled with the decision in that case. 
It may be pointed out that on the view accepted in The Commr. of Poona Mun. 
Corporation v. Shankar Parshuram Takale the proceédings instituted in the Court 
of the Mamlatdar themselves were incompetent. Explanation to s. 85 of the Act 
of 1948 provides that the expression ‘civil Court’ includes a Mamlatdar’s Court 
constituted under the Mamlatdar’s Courts Act of 1906. The suit in that case having 
been instituted after the Bombay Act of 1948 was brought into operation, if s. 88 
(1)(a), which was the only provision which was relied upon, was inapplicable, s. 85 
governed the suit, and the Courtof the Mamlatdar was incompetent to entertain the 
same, and the suit could lieonly in the revenue Court constituted under the Act of 
1948. If the suit did not lie in the Court of the Mamlatdar, evidently no revisional 
application was competent before the assistant Collector, nor to this Court under 
s. 115 of the Civil Procedure Code, except on a question as to the Mamlatdar’s 
competence to entertain the proceeding. It is true that s. 89 (2)(b)() of the 
Act of 1948 is referred to in the judgment, but to what extent that provision 
effectively protected the rights acquired under the Act of 1989 and in what tribunal 
they can be litigated does not appear to have been argued. After anxiously consi- 
dering the decision, with respect, we do not think that the judgment relied upon, 
which proceeded only upon the decision of a limited question as to whether to the 
proceedings before the Court s. 88(1)(a) of the Act of 1948 did or did not apply, 
may be regarded as decisive in the present case, where we are concerned to answer 
the question, whether the defendants in a civil suit are entitled to set up the rights 
and privileges of protected tenancy acquired under the Act of 1989 in respect of 
lands which are no longer governed by the provisions of the Act of 1948. 

In that view of the case, the decree passed by the learned District Judge will be 
affirmed, and the appeal will be dismissed with costs. 


Decree confirmed: appeal dismissed. 





APPEAL FROM ORIGINAL CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 


MANSATA FILM DISTRIBUTORS, CALCUTTA v. SORAB MERWANJI 
MODI.* 

Civil Procedure Code (Act V of 1908), Sec. 161-—Stay of suit—Htgh Oourt—Inherent jurisdiction— 
Whether the Court can stay subsequently filed suit in Calcutta High Court—Lelters Patent, 
cl. 15—-Judgmeni—Whether order passed staying suit is judgment. 

The plaintiff filed a suit in the Bombay High Court to recover a sum of money which had 
become payable to him under a contract entered into between him and the defendants. 
Subsequently, the defendants filed a suit in the Caloutta High Court against the plaintiff, 
to avoid the contract, on the ground that the plaintiff had committed p breach of it and to 
recover back the amounts which they had already paid to the plaintiff under the contract. 
The plaintiff next took out a notice of motion in the Bombay suit and obtained an order from 
the trial Judge restraining the defendants from proceeding with the Calcutta suit pending 
final disposal of the Bombay suit. On appeal :— 

Held, (1) that the Bombay High Court had no inherent jurisdiction, under s. 151 of the 
Civil Procedure Code, to stay the subsequently filed suit in the Calcutta High Court, based 
as it was on an entirely different cause of action ; : 

(2) that the order passed by the trial Judge restraining the defendants from proceeding 
with the Calcutta suit was a judgment within the meaning of cl. 15 of the Letters Patent, 
which was appealable. - . 


* Decided, November 16, 1954. O. C, J, Appeal No. 107/X of 1954: Suit No. 1069/X of 1854 
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` Ram Bahadur Thakur & Co. v. Devidayal Lid! and Jai Hind Iron Mart v. Tulsiram', 

“explained. 

However wide the powers of the Court may be under s. 151 of the Civil Procedure Code, 
they do not extend to the Court granting a relief under its inherent jurisdiction, when the 
same relief can be granted by another Court under the express provisions of the Code. 

If an interlocutory order determines the right of a party even pro tanto, then the party 
whose right has been affected has the right to appeal against the order under cl. 15 of the 
Letters Patent. 

Stray of suit. 

_ Sorab Merwanji Modi (plaintiff) was a producer of cinema films and also an 
actor. i 

On December 12, 1958, the plaintiff advertised the production of three films on 
named subjects. 

On December 21, 1958, a contract was entered into between the plaintiff and 
Mansata Film Distributors (defendants), a firm carrying on business in Calcutta, 
whereby the defendants undertook to distribute the abovementioned three films 
in consideration of a sum of Rs. 8,50,000 payable by them to the plaintiff in stated 
instalments. Accordingly, the defendants paid certain sums of money to the plaintiff, 

On July 28, 1954, the plaintiff filed a suit in the Bombay High Court, against ` 
the defendants, claiming Rs. 60,000 which had become due to him under the con- 
tract, or in the alternative claiming the same amount as and by way of damages. 

On August 11, 1954, the defendants filed a suit against the plaintiff and Kapur- 
chand Limited in the Calcutta High Court, alleging that they had advanced and paid 
under the contract sums to Kapurchand Ltd. on behalf of Sorabji Modi, that Sorab 
(plaintiff) failed to produce the films contracted for, and that he had thereby com- 
mitted a breach of the contract. They therefore claimed to recover a sum of 
Rs. 4,71,250 under the contract which had failed. 

On August 81, 1954, the plaintiff took out in the Bombay High Court a notice 
of motion for an order— 

“(a) that the suit filed by the defendants in the High Court of Judicature at Calcutta being 

„guit No. 2477 of 1954 against S. M. Modi and Kapurchand Limited and all proceedings thereunder 
be stayed till this suit is heard and finally disposed of ; 

(b) that pending the hearing and final disposal of this suit the defendants, thelr servants and 
agents be restrained by an order and injunction of this Hon’ble Court from proceeding with the 
said suit filed in the Calcutta High Court.” 

On September 10, 1954, the notice of motion was heard by Coyajee J., who made 
the order prayed for, for reasons which were stated as follows: 


CoyasEE J. This is a notice of motion taken out by the plaintiff who is a pro- 
ducer-actor against the defendants who under a contract in writing undertook to 
finance the plaintiff in connection with certain three films and the plaintiff asks 
that pending the hearing and disposal of this suit the defendants may be restrained 
from proceeding with the suit they have filed against the plaintiff and another 
party in the High Court of Calcutta. The plaintiff has filed this suit on the ground 
of a breach of agreement in writing dated December 21, 1958, and under cl.(Z) 
of the said agreement the plaintiff appointed the defendants as distributors of 
certain three films to be produced immediately following ‘Jhansi-ki-Rani’. Clause 
(5) is the important clause which clearly defines how and what these films are and 
the moneys to be paid against them by the defendants. The first film is to be pro- 
duced by the plaintiff but not directed by him, the second is to be produced and 
directed by him and third is a film to be acted in and directed by the plaintiff. 
It appears that certain defaults were made by the defendants in payment of the 
amounts under this agreement and the plaintiff complained of a breach of the con- 
tract afd intimated to them that they had committed a breach and he filed this 
suit for a declaration that he is entitled to forfeit the deposit amount under the 
contract and for the amount now due to him under the contract reserving liberty 
to proceed as regards subsequent instalments as he may be advised. The main 
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ground`on which the notice of motion is rested is cl. (28) of the contract itself and 
cl. (28) says as follows :— . 
“If either party proceeds in a Court of law or decides to take steps for enforcing their rights 
neither party shall do so in any other place other than Bombay”. 
It is argued that in these circumstances after this suit was filed on July 28, 1954, 
the defendants have filed a certain suit in the Calcutta High Court which was filed 
on August 11, 1954. Itis argued that this Court has exclusive jurisdiction under 
the terms of the contract and that it has been held that in these circumstances the 
defendants in this suit should be restrained from proceeding with the other suit, 
because otherwise it would amount to the Court allowing them to resile from their 
own contract to which they are a party, and in that connection two decisions were 
referred to which are being constantly referred to in similar notices of motion. The 
first is the case of Tilakram v. KodumaP where it was held that such a contract 
was a binding contract between the parties and that any suit in respect of the 
transaction between them should be brought in the High Court of Bombay and 
that s. 10 of the Civil Procedure Code did not prevent the Court from enforcing 
contractual rights as between two parties to a contract. The next is the case of 
. Ram Bahadur Thakur & Co v. Devidayal Lid.*, where it was held by the Chief 
Justice following the decision in Tilakram v. Kodumal that parties by their agree- 
ment cannot confer jurisdiction upon a Court which has no jurisdiction, but parties 
can by a contract prefer one of two ae yeaa Courts and such an agreement would 
not contravene the provisions of s. 28 of the Indian Contract Act,and that such an 
agreement would not be an agreement to oust the jurisdiction of any Court because 
the jurisdiction of the Court would continue, but the parties by their agreement ' 
decide to go to one Court which also has jurisdiction rather than the other Court 
which equally has jurisdiction. It is also held that the provisions of s. 10 and s. 151 
of the Civil Procedure Code must be read together, and if the Court which is asked 
to stay a suit comes to the conclusion that by a the suit before it, it would 
perpetrate an abuse of the process of Court, or would enable the other party to 
obtain a benefit to which in view of his conducthe is not legitimately entitled, then, 
notwithstanding the provision of s. 10, the Court would be justified in refusing to, 
stay the suit before it, even though that suit is a subsequently instituted suit. 
_ Mr. Bhabha on behalf of the defendants has argued first of all that in fact the 
plaintiff in this suit should be asked to proceed under s. 10 in the High Court of 
Calcutta and get an order from that Court, I do not see why the plaintiff, if he 
can enforce his right in this Court should be compelled to proceed under s. 10, 
Mr. Bhabha has however very strongly argued that the two cases relied upon, 
which I have stated above, were the cases where the contract was in fact an ad- 
rhitted contract and the only question raised was whether in those circumstances 
the Court should enforce the term as regards jurisdiction of a particular Court bei 
attracted under a contract. Mr. Bhabha has argued that in fact the basis on shiek 
the suit in Calcutta has been filed is that certain misrepresentation was made and 
in those circumstances the defendants are entitled to avoid the contract. The 
misrepresentations at the highest are indicated in the form of a certain advertise- 
ment where according to the advertisement the plaintiff was not only to act but 
to produce one particular historical film. It is nowhere stated in the affidavit 
that any such representation was actually made by the plaintiff or his agent to the 
defendants. It is argued therefore on this footing that once the defendants chal- 
lénge the contract itself, then the clause as regards submission to a particular 
jurisdiction is no longer valid, because the whole contract goes by the board. It 
may be pointed out that on July 19, 1954, the plaintiff’s solicitors wrote to the 
defendants prior to the filing of both the suits that the breach had been brought to 
their notice and that the further instalment of Rs. 21,000 was not paid. They 
further put down the resume of the correspondence to show that during this con- 
troversy and correspondence the defendants attributed their default to financial 
straits and nothing else. They pointed out that instead of co-operating with the 
plaintiff in the smooth and successful production of the three films the defendants 
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have failed es avail themselves. of the opportunity given to them and have on the 
othr hand not only persisted in making default but have though fit to justify the 
same by making false and unfounded allegations to the effect that they gave out 
certain representations in connection with the said picture which they failed to 
carry out. In these circumstances it is clear that the representations now relied 
upon were denied at the earliest stage. Not only that, but I find no particulars of 
the representations made either by the plaintiff or by his agent anywhere in the 
affidavit in reply. 

In these circumstances the mere challenging of a contract cannot entitle a party 
to come to Court and say that the contract no longer stands good and therefore the 
clause as regards jurisdiction has no operation at all. I may say that although 
the learned Counsel on behalf of the defendants stated that the Calcutta suit was 
based on the ground of misrepresentation the claim was there set out on the ground 
that the contract had been avoided by the defendants and not that the contract was 
void ab initio although in the affidavit that ones has not been taken up and the 
contract is treated as a void contract. In this connection the very Judgment 
relied upon by Mr. Bhabha seems to go against the defendants. That is the 
judgment of Mr. Justice Kemp in India Electric Company v. General Electric 
Trading Company. In that case after considering the authorities Mr. Justice 
Kemp observed as follows (p. 576) :— 

“...Che present disputes clearly arise out of the agreement and the plaintiffs themselves are 
suing under it for the price. Thus in Jureidini v. National British and Irish Millers Insurance 
Company, Limited’ the contract was repudiated and with it the arbitration clause. In the later 
case of Stebbing v. Liverpool and London and Globe Insurance Company, Limited’ the company re- 
lied on a term in the contract to avoid liability and ‘it was held the arbitration clause stood and 
the dispute was referable to arbitration. In Woodall v. Pearl Assurance Co.‘ the company also 
relied on a term in the policy rendering it invalid and did not thereby repudiate the policy as a 
binding contract. There also it was held that the dispute was referable to arbitration under the 
arbitration clause as the company had had to rely on a term of the policy itself.” 

It cannot be denied that in this case for the purpose of saying that they are 
avoiding the contract on the ground of misrepresentation the terms of the contract 
- would have to be referred to and independent of the terms of the contract this 
position could not be ascertained. In these circumstances the argument to my 
mind does not help the defendants. Mr. Bhabha has tried to draw an analogy 
between a case like this and arbitration proceedings where the arbitration clause is 
resisted on the ground that the factum of the contract itself is denied by the party. 
Those cases to my mind stand entirely on a different footing namely that where the 
factum of the contract itself is denied the arbitrator would have no jurisdiction at 
all to embark upon a solution of that problem, viz. whether a contract existed or 
not because it is only on the ground that the contract exists that the arbitration 
clause can ever confer jurisdiction on the tribunal. Therefore where a party denies 
the existence of the contract itself, the arbitration clause necessarily does not apply 
or come into operation. I am afraid that line of argument does not help the 
defendants. | 

In these circumstances I make the notice of motion absolute in terms of prayer 
(b) of the notice of motion. Costs of the notice of motion to be costs in the cause 
including the costs reserved. 


The defendants appealed. 


M. P. Amin, Advocate General, with K. H. Bhabha, for the appellants. 
H. D. Banaji, with M. S. Sanghvi, for the respondent. 


Cacia C.J. This is an appeal against an order passed by Mr. Justice Coyajee 
by which he restrained the appellants from proceeding with a suit filed by them 
in the Calcutta High Court, and that suit came to be filed under the following 
circumstances. It appears that on December 12, 1958, the respondent, who 
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is a cinema producer and actor of repute, advertised in the newspapers that he 
was going to produce three films in the near future. One was an epic starring the 
plaintiff in the lead and produced and directed by him, the second was a musical 
extravaganza produced and directed also by him, and the third reflecting the 
laughter and tears of today’s society, whatever that may mean, also produced and 
directed by the respondent. Subsequent to this advertisement an agreement 
was entered into between the appellants and the respondent on December 21, 1958, 
by which the appellants were to distribute these three films to be produced by the 
pent, and there were various terms as to the payments that the appellants 

ad to make under this agreement. On July 28, 1954, the respondent filed a 
suit in this Court, being suit No. 1069 of 1954, by which he claimed a sum of 
Rs. 60,000 which had fallen due under the terms of the agreement. In the alter- 
native, he also claimed this amount as damages. On August 11, 1954, the appellants 
filed the Calcutta suit. In that suit their contention was that the contract of 
December 21, 1958, was entered into on the representation contained in the 
advertisement to which reference has been made, and therefore the appellants 
agreed to distribute the three films of the respondent on the understanding that 
the films will be of the nature indicated in the advertisement. According to the 
appellants this representation was not carried out, the films produced were not the 
fins mentioned in the advertisement, and therefore they sought to avoid the 
contract and claimed back the various amounts paid by them under the agreement. 
On August 81, 1954, the plaintiff, the respondent before us, took out a notice 
of motion to restrain the appellants from proceeding with the Calcutta suit, and 
Mr, Justice Coyajee made an order on this notice of motion granting to the plaintiff 
the relief which he sought. 


Now, the judgment of the learned Judge is mainly based on the fact that there 
is a clause in the agreement to the following effect that if either party proceeds in 
a Court of law or decides to take steps for enforcing their rights neither party shall 
do so in any other place other than Bombay, and the learned Judge following 
a decision of this Court in Ram Bahadur Thakur & Co. v. Devidayal Ltd, came to 
the conclusion that although both the Calcutta and the Bombay High Courts 
might have jurisdiction, as the parties had preferred to have their rights adjudicated 
upon by the Bombay High Court, the Bombay High Court in its equitable jurisdic- 
tion or acting under s. 151 of the Civil Procedure Code would restrain the other 
party from breaking this agreement and will prevent him from prosecuting his 
suit in a Court other than the one agreed upon between the parties. Now, with 
very great respect to the learned Judge, it is difficult to understand how this 
particular clause in the agreement can apply to the suit filed by the appellants in 
the Calcutta High Court. This clause can only operate when the parties want to 
litigate their rights under the contract. But the appellants are not seeking to 
litigate their rights under the contract. They are seeking to avoid the contract. 
Their case is that the contract was entered into on certain representations which 
were not carried out and therefore no question arises of their having agreed to 
litigate that question in the Bombay High Court and not in the Calcutta High 
Court, Mr. Banaji who appears for the respondent does not support this part 
of the learned Judge’s judgment. The learned Judge has based his decision only 
on this point, yet undoubtedly it is open to Mr. Banaji to support the learned 
Judge’s order on any other ground which appears on the record, and what 
Mr. Banaji has argued is that the Court will use its inherent powers under s. 151 
to restrain the defendants from proceeding with the Calcutta suit, because he says 
it is clear from the record that the suit is vexatious and oppressive and the Court 
will not permit a party to proceed with a suit of that nature. Now, indeed, it is a 
curious proposition for which Mr. Banaji is contending that this Court under its 
inherent jurisdiction should restrain a defendant from proceeding with a suit which 
has been filed subsequently to the suit filed by the plaintiff. There is no case in 
the books where the Court has ever exercised such power. All the cases that 
are to be found are cases where the Court has exercised its jurisdiction under 
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s. 451 to restrain a defendant from proceeding with a suit which he has filed prior 
to the suit filed by the plaintiff. Mr. Banaji concedes that his research has not 
resulted in finding any case where a defendant has been restrained from proceeding 
with a subSequently filed suit. But Mr. Banaji’s contention is that there is no 
reason why the Court should make any distinction between the exercise of its 
power under s. 151 in the case of a suit which is previously instituted and in the 
case of a suit which is subsequently instituted. There is every reason why the . 
Court would not exercise its inherent power under’s. 151 in a case where the suit 
is subsequently instituted and the reason is based on a very good principle. 

First turning to the decision in Ram Bahadur Thakur & Co. v. Devidayal Lid, 
on which Mr. Banaji relies, that was a case where the defendant had filed a suit 
which was prior to the suit filed by the plaintiff and an application was made by 
the plaintiff to restrain the defendant from proceeding with this previously institu- 
ted suit. What was urged before us in that case was that under s. 10 the previously 
instituted suit must go on and the subsequently instituted suit must be stayed 
and the Court had no power to override the provisions of s . 10 by falling back 
upon its inherent jurisdiction under s. 131. We repelled that argument in that 
case and we pointed out that s. 10 did not deal with all cases of previously instituted 
suits, and when the Court found that a suit had been filed in violation of a contrac- 
tual obligation to litigate the matter in another Court or where the suit was vexa- 
tious and frivolous or a suit had been filed to forestall the plaintiff who filed the 
subsequent suit, then the Court under its inherent jurisdiction under s. 151 would 
prevent the defendant in the previously instituted suit from proceeding with that 
suit. Therefore, it is clear that the principle of that decision is that the plaintiff 
in that case could not have got the relief under s. 10. On the contrary, under 
s. 10 he would have been compelled to permit the defendant to go on with the 
prouy instituted suit, however frivolous and vexatious that suit might have 

. But the position here is entirely different. We have before us a plaintiff 
who has been first in the field, who has come to this Court and filed a suit. The 
defendant files a suit in the Calcutta High Court subsequently. If both the suits 
are filed on the same cause of action—and we express no opinion on this subject—, 
then it is open to the plaintiff to get the defendant’s suit in Calcutta stayed. 
If, on the other hand, the two suits are not filed on the same cause of action, then 
it is difficult to understand how this Court can have jurisdiction to prevent the 
defendant from filing a subsequent suit on a different cause of action. The reason 
why the Courts have held a previously instituted suit to be vexatious or oppressive 
is this that the plaintiff in that suit forestalls the defendant who wanted to file a 
suit and who would have ordinarily filed a suit in some other Court, and by claiming 
a right under s. 10 tries to get his own suit decided before the defendant can have 
his suit tried. But when a suit is subsequent, no question of its being vexatious 
or oppressive can ever arise, because if the suit is on the same cause of action, 
the party who has filed the suit first has the obvious right to get the subsequent 
suit stayed under s. 10, If it is not on the same cause of action, then any party 
has a right to put a plaint on file in any Court and prosecute his suit, however 
dishonest the suit may be and however certain it may be that that suit would fail. 
But it is difficult to understand how the plaintiff in the earlier instituted suit can 
ever be prejudiced by a subsequent suit which is not on the same cause of action. 

Mr. Banaji says that in this case very likely the suit would fall under s. 10 and 
he would have a right to apply to the Calcutta High Court. But he says that if 
two remedies are open to him, one to go to Calcutta and ask for stay of the sub- 
sequently instituted suit under s. 10, he has also the remedy to come to this Court 
and obtain an injunction under s. 151. In our opinion that contention is not 
tenable. It is erroneous to suggest that when a party has a right under s. 10 
to hafe the suit stayed, he has also a remedy under s. 151 to invoke the inherent 
jurisdiction of this Court. Aswe pointed out in Ram Thakur Bahadur & Co.v. Devi- 
dayal Lid., s. 151 was enacted to deal with those cases which the express provisions 
of the Code did not deal with. No Legislature in the world can contemplate all 
possible cases that can arise. But when you have a case which can be dealt 
with under an express provision of the Code, it is impossible to urge that in a 
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case like that the Court should not deal with that case under the express provision 
of the Code but should exercise its inherent jurisdiction. That is exactly *the 
contention of Mr. Banaji in this case. His argument comes to this that although 
he has a specific remedy under s. 10, which remedy he can obtain in the Calcutta 
High Court, he can ignore that remedy and come to this Court and ask this Court 
to exercise its inherent jurisdiction under s. 151. However wide the powers of 
the Court may be under s. 151, they do not extend to the Court granting a relief 
` under its inherent jurisdiction, when the same relief can be granted by another 
Court under the express provisions of the Code. In our opinion, it is-unnecessary 
to consider whether on the facts the suit filed by the appellants is a dishonest suit 
as Mr. Banajisuggests. That is a question on merits which will have to be decided 
in the suit. We are only concerned now with the power of this Court to issue an 
injunction restraining the appellants from proceeding with the subsequently 
filed suit. In our opinion that power does not exist if the plaintiff in the Bombay 
suit has the right of obtaining the necessary order from the Caleutta High Court 
under s. 10. 

It has also been argued by Mr. Banaji that no appeal lies from the decision of 
Mr. Justice Coyajee. Now, the question we have to consider is whether the order - 
of Mr. Justice Coyajee constitutes a judgment within the meaning of cl. 15 of the 
Letters Patent. It is well settled that interlocutory orders can also be judgments 
and it is not necessary that a Court should pass a final decree or a inal order 
in order that an appeal should lie. Now, when you have an interlocutory order 
which is purely procedural in character, or, as it has been said, which is nothing 
more than a stép towards obtaining a final adjudication in the suit, then undoub- 
tedly such an order would not constitute a judgment within the meaning of cl. 15. 
But if an interlocutory order determines the right of a party even pro tanto, then 
the party whose right has been affected Soa have the right to appeal against 
that order. Now, what is the effect of this decision of Mr. Justice Coyajee? 
The appellants have been prevented from prosecuting their suit in the forum of 
their choice. To that extent a very important right has been affected and it is 
difficult to understand how an order restraining a party from proceeding with his 
suit till the suit filed by the other party is disp eel of does not affect his right. 
Mr. Banaji has relied on a judgment of this Cours in'Jai Hind Iron Mart v, Tulstram'. 
In that case we were d with a converse case. Mr. Justice Coyajee there had 
refused to grant an injunction against the defendant from proceeding with a suit 
which he also had filed in the Calcutta High Court, and we said that that order 
did not constitute a judgment and no appeal lay from it, and the reason why we 
came to that conclusion was that Mr. Justice Coyajee had exercised his discretion 
under s. 161 and the exercise of that discretion did not in any way affect the 
rights of the parties. The result of Mr. Justice Coyajee’s order in that case was 
that both the suits were permitted to go on and neither party’s right to prosecute 
his suit in the forum of his choice was affected. The case before us here is exactly 
the contrary. As already pointed out, the effect of Mr. Justice Coyajee’s decision 
is a serious infringement of the right of the appellants to proceed with the suit 
which they have filed in the Calcutta High Court. In our opinion, therefore, 
the order of Mr. Justice Coyajee constitutes a Judgment within the meaning of 
el, 15 and an appeal lies from that order. 

The result is that the appeal will be allowed with costs. The order of Mr. Justice 
Coyajee will be set aside and the notice of motion taken out by the plaintiff will 


be dismissed with costs. 
Appeal allowed. 


Attorneys for appellants: Kanga & Co. 
Attorneys for the respondent: Smetham Byrne & Lambert. 
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APPELLATE CIVIL. 


° Before Mr, Justice Gajendragadkar. 

BASALINGAPPA SANGAPPA NESARGI v. THE PROVINCE OF BOMBAY.* 
Bombay Land Revenue Code (Bom. V of 1879), Secs. 65, 66, 48t—Bombay Land Revenue Rules, 
1921, r. 75tt—Land held for purposes of agriculture and assessed on that footing—Land in- 
cluding pot kharab land—Fine imposed by Revenue authorities for use of land for non-agri- 

cultural purposes—Whether penalty in respect of pot kharab land ilegal. 
The plaintiff's land was held for the purpose of agriculture and was assessed on that footing 
under s. 48(7)(a) ofthe Bombay Land Revenue Code, 1879, This land included a small portion 


* Decided, September 15, 1954. Second 
Appeal No. 986 of 1952, from the decision of 
C. S. Deodhar, District Judge, Belgaum, in 
Appeal No. 85 of 1961, contming the decree 
passed by N. B. Ransubhe, Civil Judge, 
Senior Division, Belgaum, in Special Civil Suit 
No. 61 of 1949. 

tThe relevant sections run as follows :— 

65. Uses to which occupant of land for pur- 
poses of iculiure may put his land,—An 
occupant of land assessed or held for the pur- 
pose of agriculture is entitled by himself, his 

servants, tenants, agents, or other legal re- 
presentatives, to erect farm-buildings, con- 
struct wells or tanks, or make any other im- 
provements thereon for the better cultivation 
of the land, or its more convenient use for the 
purpose aforesaid. 

Procedure tf occupant wishes to apply his 
land to any other purpose.—But, if any occupant 
wishes to use his holding or any part thereof 
for any other purpose the Collector’s permission 
shall in the place be applied for by the 
occupant, è 

The Collector, on receipt of such application, 

(a) shall send to the applicant a written 
acknowledgment of its receipt, and 

(b) may, after due inquiry, either grant or 
refuse the permission applied for: 

Provided that, where the Collector fails to 
inform the applicant of his decision on the 
application within a period of three months, 
the permission applied for shall be deemed to 
have been granted; such period shall, if the 
Collector sends a written acknowledgment 
within seven days from the date of receipt of 
the application, be reckoned from the date of 
the oknowled ament. but in any other case 
it shall be reckoned from the dete of the receipt 

of the application. 

Unless the Collector shall in icular in- 
stances otherwise direct, no such application 
shall be recognized except it be made by the 
occupant, . 

Bine lo be levied for such use in addition to 

ecial assessment.—When any such land is 

us permitted to be used for any purpose 
unconnected with agriculture it shall be law- 
ful for the Collector, subject to the general 
order of the State Government, to require the 
payment of a fine in addition to any new 
assessment which may be leviable under the 
provisions of section 48. 

66. Penalty for so using land without per- 
mtssion.—If any such land be so used without 
the permission of the Collector being first 
obtained, or before the expiry of the period 
prescribed by section 65, the occupant and 
any tenant, or oher person holding under or 
through him, shall be liable to be summarily 
evicted by the Collector from the land so used 


and from the entire field or survey number of 
which it may form a part, and the occupant 
shall also be liable to pay, in addition to the 
new assessment which may be Ieviable under 
the provisions of section 48 for the period 
during which the said land has been so used, 
such fine as the Collector may, subject to the 
general orders of the Provincial Government, 
direct. 

48. Manner of assessment and alieration of 
assessment, Prohibition of use of land for 
certain purposes.—(1) The land revenue levi- 
able on any land under the provisions of this 
Act shall be assessed, or shall be deemed to 
have been assessed, as the case may be, with 
reference to the use of the land :— 

3 for the purpose of iculture, 

b) for the purpose of building, and 
i f) Er a purpose other than agriculture or 


(2) ere land assessed for use for any 
purpose is used for any otber purpose, the 
assessment fixed under the provisions of this 
Act upon such land shall, notwithstanding that 
the term for which such assessment may have 
been fixed has not expired, be liable to be 
altered and fixed at a different rate by such 
authority and subject to such rules as the 
Sate Government may prescribe in this be- 

ttThe rule runs as follows :— 

75. Cultivation of unarable land in suroey 
number when prohibited.—(1) Land included 
as unarable (pot kharab) in survey number 
assested for purposes of agriculture only is of 
two kinds :-— 

(a) that which is classed as unfit for agri- 
culture at the time of survey including the 
farm buildings or threshing floors of the 
holder ; 

(b) that which is not assessed because it is 
reserved or assigned for public purposes; or 
because it is occupied by a road or recognized 
footpath, or by a t or stream used by 
persons other than the holder for irrigation 
or for drinking or domestic purposes, or used 
for a burial or burning und by any com- 
munity, or by the public, or because it is 

for village potteries. 

(2) Class (a) may be brought under culti- 
vation at any time by the holder and no addi- 
tional assessment shall be charged therefor. 

The cultivation of class (b) is hereby probi- 
bited under section 48, sub-section (4): 

Provided that this prohibition H not 
apply in the case of a tank or stream when such 
tank or stream is used for irrigation only and 
waters only land which is in the sole occupation 
of the holder or, when the privilege of culti- 
vating the dry bed of the tank or stream has 


“been specially conceded to the holder, 
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of pot kharab land. The Revenue authorities found that the land was being used for non- 
agricultural purposes and they directed the plaintiff to pay non-agricultural assessfient 
and a fine in respect of the land. The plaintiff contended that the penalwy imposed by the 
Revenue authorities on the portion of pot kharab land was illegal and ultra vires as the pot 
kharab portion of the land could not be said to be a land which was assessed or held for the 
purpose of agriculture within the meaning of s. 65 of the Code :— 

Held, that the plaintiff’s land must as a whole be regarded as land assessed or held for the 
purpose of agriculture by the plaintiff and that, therefore, in respect of the pot kharab land 
the plaintiff could not escape the imposition of penalty under s. 65 of the Code. 

When assessment is levied on the holding of the occupant, it is levied on the holding as a 
whole, and the fact that in levying the assessment and determining the amount of assessment 
the Revenue authorities take into account the fact that part of the land is unarable does not 
alter the position that the assessment so levied is in respect of the whole of the holding and 
not the holding minus the pot kharab. The presence of unarable land merely helps to reduce 
to some extent the amount of the assessment which is fixed for the land as a whole. But 
the land as a whole is assessed and the land as a whole must obviously include a part, though 
it may be pot kharab. 

Rasulkhan v. The Secretary of State,’ distinguished, 


Ont Basalingappa (plaintiff) owned a land measuring six acres and seventeen 
gunthas situated at Nandgad in Khanapur Taluka. This land was assessed at 
Rs. 7-12-0 as land held for agricultural purposes. The Revenue authorities on an 
enquiry found that this land was being used for non-agricultural purposes. On 
September 27, 1943, the Prant Officer directed the plaintiff to pay non-agricultural 
assessment on the land at the rate of Rs. 40-8-0 and he further directed the plaintiff 
to pay a fine of Rs. 202-8-0. The plaintiff appealed to the Collector, but the Collector 
confirmed the order passed by the Prant Officer. The plaintiff filed the present suit 
claiming that the order passed by the Prant Officer was ulira vires and he asked for 
an injunction restraining the Province of Bombay (defendant) from giving effect 
to the order. The trial Court dismissed the suit. On appeal the District Judge 
confirmed the decree of the trial Court and dismissed the appeal, observing in his 
judgment, as follows :— j 

“ In view of this finding it follows under ss. 48 and 66 of the Land Revenue Code that the 
Government has the power to penalise the person who makes use of the land for a purpose other 
than the one for which the tax has been levied formerly. If for example a land is levied for tax 
as for agricultural purpose, then the owner of the land is prohibited by law without the Collector's 
permission from making use of the land for non-agricultural purpose. If the land is converted 
for any purpose for which it has not been taxed, then he becomes not only Hable to pay fine but 
also pay the revised or new assessment, It is exactly what the Prant Officer did in the present 
case. He was rightly satisfied that the land which had been formerly assessed to land revenue 
as for agricultured purpose was being used for holding the cattle market and consequently became 
converted into a land for non-agricultural purpose. In these circumstances, plaintiff became 
not only liable to pay the new scale of assessment as was levied by Government, but also to 
penalty.” 

The plaintiff appealed to the High Court, 


Y. N. Lokur, for the appellant. 
V. S. Desai, for the respondent. 


GaJENDEAGADKAR J. This is a second appeal by the plaintiff and it raises a short 
and interesting question of law. The land in suit is survey No. 46. It measures 6 
acres and 17 gunthas and was assessed at Rs. 7-12-0 as land held for agricultural 
purposes. It came to the notice of the Revenue authorities that the whole of this land 
was being used for the purpose of holding a cattle market for 6 months on every 
Wednesday. That is why an enquiry was made and it was found that the land was 
being used for non-agricultural purposes. On that finding, the Prant Officer assed 
an order on September 27, 1943, directing that the holder should pay non-agricultural 
assessment on this land at the rate of Rs. 40-8-0 for 10 years past. This came to 
Rs. 405. The Prant Officer further directed that the holder should, pay a fine of 
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Rs. 202-8-0. is order was challenged by the holder by an appeal to the Collector, 
buf the Collector confirmed the order passed by the Prant Officer and dismissed the 
appeal on Janwary 31, 1944. In the present suit, the plaintiff claimed that the order 
parad by the Prant Officer and confirmed by the Collector was ultra vires and he asked 

or an injunction restraining the Province of Bombay from giving effect to the said 
order. This suit has failed in both the Courts below. That is how the plaintiff 
has come to this Court in second appeal. . 

On behalf of the plaintiff Mr. Lokur has contended that it was erroneous in law to 
have held that penalty could be imposed in respect of part of the land in any case. 
Mr. Lokur concedes that the finding recorded by the Courts below that the whole of 
this area was used for non-agricultural purposes cannot be challenged by him in 
second appeal. He also concedes that, with regard to a substantial part of this land 
with the exception of two gunthas, non-agricultural assessment was properly levied 
and penalty was properly imposed. But his argument is that the order passed by the 
Revenue authorities in respect of two gunthas of land which was pot kharab is illegal 
and wlira vires, and that is the short question of law which has to be considered in the 
present case. 

Mr. Lokur’s argument is that the section which authorises the imposition of penalty 
on a holder for unauthorised use of his holding does notapply to pot kharad land at all. 
In dealing with this argument, it will be necessary to consider some material sections 
of the Land Revenue Code. Section 45 makes all land liable to pay assessment unless 
it is specially exempted under the provisions of any special contract with Government 
or any law for the time being in force. Section 48 deals with the manner of levying 
assessment and of making alteration in assessment. Sub-section (1) of s. 48 classifies 
the land into three groups : lands held for the purpose of agriculture, lands held for 
the purpose of building, and lands held for purposes other than agriculture or building. 
It is common ground that the land in suit was held for the purpose of agriculture 
and was assessed on that footing. Sub-section(2) of s. 48 deals with cases of land 
which are assessed for any of the purposes mentioned in sub-s.(Z), but are found to be 
used for some other purpose, and in respect of such lands it is provided that by reason 
of altered use of the land a different assessment would be liable to be imposed on those 
lands. It is not disputed that, in regard to the substantial portion of the land in suit 
which was held for agricultural purposes, Revenue authorities would be entitled to 
levy assessment on non-agricultural basis and to impose penalty by reason of the fact 
that the use to which the land is put has not been got altered from that of agriculture 
to that of non-agriculture. But Mr. Lokur contends that the pot kharab land is not 
subject to the payment of any assessment, and, according to him, the provisions of 
as. 65 and 66 of the Land Revenue Code would not apply to such pot kharab land. 
Under s. 65, an occupant of land assessed or held for the purposes of agriculture is 
entitled by himself, his servants, agents or tenants to erect farm buildings, construct 
walls or tanks or to make other improvements thereon for the better cultivation of land 
or for their more convenient use for the above-said purpose. Then the section goes 
on to provide the procedure which is to be followed by the occupant if he wishes to 
apply his land to any other purpose, and then the section adds that, if the occupant 
of any holding uses his holding for a purpose other than that for which it has been 
assessed without obtaining the requisite permission, then he would be liable to be 
fined for such use in addition to the special assessment. Then follows s. 66. This 
section provides that, if any such land be so used without the permission of the Col- 
lector being first obtained, then the ocoupant and any tenant or other person holding 
under or through him shall be liable to be. summarily evicted by the Collector and he 
will also be liable to pay the fine. Section 66 refers to “any such land” and these 
words take us back to s. 65. Unless the pot kharab portion of the plaintiff’s land falls 
within s. 65, it would be difficult to apply the provisions of s. 66 to such a land. 
Mr. Tsokur’s case is that the pot kharab portion of the land cannot be said to be aland 
which is assessed or held for the purpose of agriculture within the meaning of s. 65. 
I am unable to accept this argument. It is perfectly true that, while levying the 
agricultural assessment in respect of the plaintiff’s land under the provisions of s. 48 
(J)(a), the Révenue authorities took into account the fact that a part of the land is 
pot kharab and in a sense it may be true that in fixing the amount of assessment on the 


288 THE BOMBAY LAW REPORTER. [Vou. gyu. 


land as a whole the fact that part of the land is pot kharab would be regarded ag re- 
levant. But nevertheless, when assessment is levied, it is levied in respect of 
whole of the field including the pot kharab, so that the field survey No. 46 of which 
the plaintiff is in possession must as a whole be regarded as land assessed or held for 
the purpose of agriculture by the plaintiff who is its occupant. If that be the true 
position, I do not see how even in respect of the pot kharab land the plaintiff can 
escape the imposition of penalty under s. 66. Mr. Lokur himself has fairly invited my 
attention to r. 75 of the rules framed under the Bombay Land RevenueCode. Under 
this rule, land which is included as unarable.(pot kharab).is divided into two categories. 
The first category covers land which is-classed as unfit for agriculture at the time of 
survey, including the farm buildings or threshing floors of the holder. Sub-rule(2) 
of r. 75 provides that, in respect of pot kharad lands falling under cl. (a) of sub-r.(Z), 
even if the occupant brings them under cultivation at any time, no additional assess- 
ment shall be charged therefor. In other words, it would not be open to the Revenue 
authorities to charge additional assessment to the occupant of a land on the ground 
that, whereas a part of the land was shown as pot kharab at the time of the assessment, 
subsequent to the assessment the pot kharab has been brought under cultivation. 
This rule emphasizes the fact that, when assessment is levied on the holding of the 
occupant, it is levied on the holding as a whole, and the fact that in levying the assess- 
ment and determining the amount of assessment the Revenue authorities take into 
account the fact that part of the land is unarable does not alter the position that the 
assessment so levied is in respect of the whole of the holding and not:the holding 
minus the pot kharab. The presence of unarabie land merely helps to reduce to some 
extent the amount of the assessment which is fixed for the land as a whole. But the 
land as a whole is assessed and the land as a whole must obviously include a part, 
though it may be pot kharab. Therefore, in my opinion, the contention thats. 66 does 
not apply to the two gunthas in the plaintiff’s land which is pot kharab cannot be 
sustained. 

In support of his argument Mr. Lokur has invited my attention to a decision of this 
Court in Rasulkhan v. The Secretary of State’. In this case, Heaton and Shah JJ. 
had to deal with the validity of an order passed by the District Deputy Collector that 
the building and the wood kept on a certain piece of land should be removed, forth- 
with and the land should be forfeited. This land was assessed in 1871 and was en- 
tered into Revenue registers as waste land. The contention of the occupant was that 
the order for pulling down the structure and for removing the wood as well as direct- 
ing the eviction of the occupant was ultra vires inasmuch as ss. 65 and 66 did not 
apply to that land. This argument was upheld and the order was held to be ultra 
vires. Mr. Lokur says that the decision in this case should apply to the penalty 
imposed, in respect of the pot kharab in the plaintiff’s land. I do not think that this 
argument is well-founded. In the case in which Heaton and Shah JJ. considered the 
effect of the provisions of ss. 65 and 66 of the Land Revenue Code, it was established 
on the evidence that the plaintiffs who were in lawful occupation of the land for several 
years were in such occupation as persons entitled to be in charge of the graveyard 
which existed on the land. The land no doubt was shown in the revenue record as 
waste land, but the evidence of its user indicated that the land must have been assign- 
ed for the purpose of a graveyard under s. 38 of the Land Revenue Code. No doubt, no 
documentary evidence was forthcoming in support of this view and Heaton J. remark- 
ed that in their ignorance it would be profitless to conjecture. But in considering the 
‘validity of the order made under s. 66, the learned Judge had to bear in mind the 
fact that the land had never been assessed nor was it shown to have been used for the 
purpose of agriculture. In fact, it was shown to have been always used for the pur- 
pose.of graveyard. The inference, therefore, was irresistible that the land was wholly 
exempt from assessment. In any event, it is perfectly-clear-from the observations 
made by Mr. Justice Heaton that this land had never been assessed and had*never 
been held for the purpose of agriculture. In such a case, it would obviously be in- 
appropriate to apply the provisions of s. 65 or s. 66. This land could not have been 
described as held by an occupant for the purpose ofagriculture, nor was it assessed for 
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rt P EER In fact, that is exactly how Mr. Justice Shah has dealt 
ith this matter when he observed that in the case before him the plaintiffs could 
not be regarded as occupants of the land within the meaning of the Code and 
their rights could not be held to be limited to the agricultural use of the land. There- 
fore, in my opinion, the decision in Rasulkhan’s case can be of no assistance to 
Mr. Lokur in view of the fact that it is not disputed that the whole of survey No. 46 
measuring 6 acres and 17 gunthas is a part of the plaintifi’s holding and that this land 
is held by him for the purpose of agriculture. 

If the point of law raised by Mr. Lokur fails, then it must follow that the decision 
of the Courts below is right. The appeal accordingly fails and must be dismissed 
with costs, 


Appeal dismissed. 


Before Mr. Justice Gajendragadkar. 
RASIKLAL MANILAL BHATT v. SAVAILAL HARGOVINDAS SUR.* 
Indian Easements Act (V of 1882), Sec. 7 (b), il. (e) Explanation—Rights to advantages arising from 
situation of land—Such rights whether applicable only to land in tts unburdened and natural 
state—Whether such rights applicable to structure built on land. 

The effect of illustration (e) to s. 7(b) of the Indian Easements Act, 1882, read in the light 
of the Explanation to the illustration, is, that the right which is referred to in s. 7(b) of the 
Act is applicable only to the land in its unburdened and natural state: it is not applicable 
to the structure built on the land. That is not to say that a similar right cannot be acquired 
by such structure. But it is pot a natural right, and if the structure intends to claim such 
a right, it would be only by a process of prescription. 

The plaintiff owned a wada to the north of which the defendant owned a wada. The de- 
fendant’s land was on a higher level than the plaintiff’s land. In 1945 the plaintiff built a 
house with its northern wall constructed on the extreme northern limit of his wada. The 
defendant dug a ditch in 1947-48 beyond the plaintiff’s northern wall and the plaintiff there- 
upon filed a suit for a mandatory injunction against the defendant calling upon him not to 
use this ditch and to close it, alleging that the ditch had diminished and materially affected 
the lateral support which his wall was entitled to receive from the land belonging to the 
defendant :— 

Held, that though the plaintiff's land in its unburdened and natural state was entitled to 
receive support from the defendant’s land, the same right could not be claimed by the wall 
which the plaintiff had built. 

Dalton v. Angus', Tamluk Trading and Manufacturing Company, Limited v. Nabadwip- 
chandra Nandi’ and Bengal Provincial Ratlway Co. Lid. v. Rajaneekania De,? referred to. 

Own Dr. Savailal (plaintiff) owned a wada at Rajpipla and to the north of this one 
Manilal (defendant No. 1) owned a wada. In 1946, the plaintiff built a house with 
ita northern wall constructed on the extreme northern limit of his wada. The plain- 
tiff filed the present suit against defendant No. 1 alleging that beyond the northern 
wall of his house defendant No. 1 had dug a ditch in 1946-47 and that this ditch had 
diminished and materially affected the lateral support which his wall was entitled to 
receive from the land belonging to defendant No. 1. The plaintiff, on these facts, 
claimed a mandatory injunction against defendant No. 1 calling upon him not to 
use the ditch and to close it. 

The trial Judge decreed the plaintifi’s suit. On appeal, the District: Judge, con- 
firmed the decree of the trial Court and dismissed the appeal, observing, in his judg- 
ment, as follows :— 


‘The learned pleader for the appellant contends that the plaintiff has no cause of action. 
According to him, what the plaintiff claims is a natural right and not a right of easement. A 
perusal pf the plaint shows that the plaintiff does not base his claim on any prescriptive rights. 
So far as the natural rights are’concerned, the learned pleader for the appellant contends that 

* Decided, September 20, 1954. Second Civil- Judge (Junior Division), Rajpipla, | in 
appen No. 956 t 1952, from the decision of Regular Suit No. 267 of 1949, 
S. S. Malimath, District Judge st Broach, in 1 (1881) 6 App. Cas. 740.- 
Regular Civil Appeal No. 27 of 1950, con- 2 (1931) I. L. R. 59 Cal. 368. 
firming the order passed by J. U. Nahata, 8 (1985) I. L. R. 68 Cal. 441. 
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it does not extend to buildings. For this proposition of law, be relles on cl. oh of s. 60 at p. 250 
of Salmond’s Law of Torts (10th edn.), Clause (1) of the same section lays down that every piecé 
of land has a natural servitude of support from the adjoining land and also from subject land, 
when the surface and substratum belong to. different persons, Clause (8) of the same section 
on the next page lays down that ‘It is an actionable wrong to withdraw the support to which 
land or buildings are entitled, and thereby wilfully or negligently to cause a subsidence of the 
land or structural injury to the buildings’. As discussed above, it will be seen that there is every 
danger of subsidence of the plaintiff’s land owing to the defendant’s act. Hence, it cannot be 
said that there is no actionable claim for the plaintiff. 

The next contention for the appellant is that it is not shown. that there has been any actual 
damage to the plaintiff’s land or to the wall and that no injunction ought to be issued in plaintiff’s 
favour. It is true that there has been no actual damage yet caused to the plaintiff’s property, 
but there is every possibility of damage and the damage ¿f caused will be of an irreparable nature. 
It is, therefore, necessary to prevent the same by granting injunctions. For this proposition 
of law, reliance may be based on the case of Tamluk Trading and Manufacturing Company, Limited 
v. Nabadwipchandra Nandi (59 Cal. 868). It has been held in that case :— 

‘Every owner of land in its natural state has a right to lateral support of his land by the 
adjacent land of another land owner. Such a right is not an easement, but is a right of property. 

The court willinterfere by injunction to prevent irreparable damages to land when anything 
is done by the owner of the adjacent land in his own land so as to let the former land slip or go 
down or subside even if no actual damages are sustained by the former land.’ 

A suit for the establishment of natural right to lateral support to the plaintiff's land by the 
adjacent land of the defendant and for injunction is maintainable without the occurrence of any 
actual damage to the plaintiff’s land on account of the defendant excavating his land, 

This case is an authority both for the existence of an actionable claim for the plaintiff and 
also for the grant of an injunction. 

As regards the latter of the two points, there is an authority in the case of Ramkrishna v. 
Sitaram (87 Mad. 527). Relying on these authorities, I conclude that the plaintiff is entitled to 
the injunctions sought.” 

Dr. Rasiklal and others who were the heirs and legal representatives of defendant 
No. 1, appealed to the High Court. 


2 
A. G. Desai and M. H. Chhatrapati, with O. S. Trivedi, for the appellants. 
N.C. Shah, for M. B. Mehta, for the respondent. 


GAJENDRAGADKAR J. This is an appeal by defendant No. 1 and it raises a short 
question as to the plaintiff’s right to receive lateral support to the wall on his land 
from the adjoining land of the defendant. Both the Courts below have granted a 
mandatory injunction to the plaintiff because they came to the conclusion that the 
wall belonging to the plaintiff was entitled to raceive lateral support from the de- 
fendant’s adjoining wall and that the ditch which had been recently dug by defendant 
No. 1 on his land had materially affected this lateral support. 

The property in question is situated at Rajpipla. The plaintiff owns a wada to the 
south of which is a public gutter and to the south of the gutter is another residential 
house of the plaintiff. The defendant owns his wade to the north of the plaintiff’s 
wada and he too owns & residential house. In about 1945, the plaintiff built the house 
in question with its northern wall constructed on the extreme northern limit of his 
wada. In the present suit he alleged that beyond his wall the defendant had dug 
e ditch in 1946-47 and this ditch had diminished and materially affected the lateral 
support which his wall was entitled to receive from the land belonging to the defend- 
ant. That is the basis on which he claimed a mandatory injunction against 
the defendant calling upon him not to use the ditch and to close it at his cost.” It is 
this injunction which has been given by the Courts below. Both the Courts have 
found that the right which the plaintiff claims, and which in their opinion has been 
materially affected by the digging of the ditch, was a natural right available to the 
plaintiff in respect of his wall, and since this right had been impaired the plaintiff 
was entitled to the injunction. 

It is common ground that the defendant's land is on a higher level than the plain- 
tiffs land and there is no dispute that the plaintiffs land, unburdened and in its 
natural state, would be entitled to vertical and latata support by the subjacent and 
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adjacent sata the land belonging to the defendant. This position is not in doubt 
atatl. Section 7, sub-cl. (b) of the Indian Easements Act deals with the right of every 
.owner of immoveable property to enjoy without disturbance by another the natural 
advantages arising from. its situation ; and ill. (e) to this sub-section deals with this 
right; the right of every owner of land that such land, in its natural condition, 
shall have the support naturally rendered by the subjacent and adjacent soil of 
another person. That is why I have just stated that the right of the plaintiffs land, 
which is on a lower level, to receive support naturally from the subjacent and ad- 
jacent soil of the defendant is not, and cannot be, disputed. But the question is 
whether this right, which is regarded as a part of the natural rights of ownership, 
is available to a structure on open land. In the plaint it is not alleged that, by the 
ditch which.has been dug by the defendant, the right vesting in the unburdened and 
natural land of the plaintiff to receive support from the defendant’s land has been 
impaired or diminished. The sole basis of the plaint is that the wall which has been 
built by the plaintiff on the extreme north of his land is entitled to receive support 
from the adjoining plot of the defendant, and it is this right of the wall to receive 
support that has been impaired and diminished. The Explanation to ill.(e) under 
s. 7(b) of the Indian Easements Act is relevant on this point. This Explanation 
shows that land is in its natural condition when it is not excavated and 
not subjected to ‘artificial pressure, and that the “subjacent and adjacent 
soil” mentioned in this illustration means such soil only as in its natural 
condition would support the dominant heritage in its natural condition. In other 
words, the effect of the illustration read in the light of the Explanation is that the 
right which is referred to in s. 7(b) is applicable only to the land in its unburdened 
and natural state: it is not applicable to the structure built on the land. That is 
not to say that a similar right cannot be acquired by such structure. But it is nota 
natural right, and if the structure intends to claim such aright, it would be only bva 
process of prescription. If on his land the plaintiff had built his structure and the 
structure had stood for the statutory period of twenty years, then it may have been 
open to the plaintiff to allege that the right to receive support from the adjoining 
plot of the defendant had been acquired by the plaintiffs wall by prescription, and 
if in such a case the said right had been impaired or diminished, the plaintiff may 
have had a cause of action. But it is not even alleged in the plaint that the wall has 
acquired such a right by prescription. Indeed, on the allegations made in the plaint 
and on the evidence adduced in this case, it does not appear to be in doubt that the 
wall in question was built in 1945 and therefore there can be no question of prescrip- 
tive acquisition of the right in respect of the wall. Therefore, in my opinion, looking 
at s. 7(b) and ill.(e) and the Explanation appended to it, it is difficult to accept the 
conclusion of the Courts below that, because the plaintiffs land in its unburdened 
and natural state was entitled to receive support from the defendant’s land, the same 
right can be claimed by the wall which the plaintiff had bailt. 

This conclusion receives support from the statement of the law to be found in 
Halsbury on this subject. Dealing with the natural rights to support, Halsbury 
observes that (Vol. IT, p. 362) ‘every owner of land has ex jure natureae, as an incident 
of his ownership, the right to prevent such use of the neighbouring land as will with- 
draw the support which the neighbouring land naturally affords to his land”. The 
same principles apply, according to Halsbury, both to lateral or adjacent support from 
adjoining land, as also to the subjacent support of underlying strata where the sur- 
face of the land and the strata beneath it are different freeholds and belong to dif- 
ferent owners, and to the right of the owner of a subterranean stratum to the support 
of the farther strata beneath. Then Halsbury refers to the support for buildings by 
land and he observes that the owner of land has no natural right to support for 
buildings or of the additional weight which the buildings cause, and that support to that 
which is artificially imposed upon land cannot exist ex jure natureae because the thing 
supported does not itself so exist. Then itis added that though no natural right 
can be claimed in respect of artificial structures, that does not prevent the owners | 
of such artificial structures from acquiring such rights by the process of préscription: ` 

The judgment of the House of Lords in Dalton v. Angust, is always cited in this 


1 (1881) 6 App. Cas. 740. 
L.BR.—16, 
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context as the leading judgment on the subject. In this case, re Aer which 
arose directly for decision was whether a building can acquire a right to lateral $up- 
port from adjoining land by 20 years’ uninterrupted enjoyment andet was held that. 
such a right can be acquired by prescription. ile laying down the proposition that 
a right to receive lateral support may be acquired by a building by 20 years’ user in 
the manner required by law, thatisto say openly, continuously and without interrup- 
tion, Lord Penzance was at pains to emphasize that “at any time within twenty 
years after the house is built the owner of the adjacent soil may with perfect legality 
dig that soil away, and allow his neighbour’s house, if supported by it, to fall in ruins 
to the ground”. This will illustrate thé sharp distinction between the right which is 
natural and which is available in respect of land in its natural and unburdened form 
and a right which is acquired in respect of a structure built on the land. Whereas 
the right in respect of the land in its unburdened and natural form, is properly 80 
called, a natural right, the right in respect of the building is an artificial right which is 
acquired by the artificial process of prescription. A 

In Tamluk Trading and Manufacturing Company, Limited v. Nabadwipchandra 
Nandi}, the Calcutta High Court had to deal with a case where the plaintiff had alleged 
that his cadastral survey number was entitled to receive lateral support of the 
contiguous plots belonging to the defendant and that the defendant, by excavating & 
tank in his plot, had caused the lateral support of the plaintiff’s property to be dimi- 
nished and impaired ; and the question naturally arose before the learned J udges as 
to whether impairment or damage to the natural right of the plaintiff’s plot to receive 
lateral support having been proved, the plaintiff was entitled to the injunction claim- 
ed. Mr. Justice Mitter, who delivered the judgment of the bench, held that the right 
which was shown to have beenimpaired wasa natural right available to the plaintiff 
and its infringement by the structure created by the defendant justified the plantiff's 
claim for injunction. But in appreciating the effect of this judgment, it is necessary 
to bear in mind that this was a case where the right infringed or affected was a right 
in respect of the plaintiff’s open plot in its natural and unburdened state. This right 
was not attributed by the plaintiff to any structure of his own, and when it was found 
that this natural right to which the plaintiff's plot was entitled was threatened and 
had been impaired by the structure raised by the defendant, an injunction was issued 
in favour of the plaintiff. Both the learned Judges below have referred to this case 
in support of their conclusion that the plaintiff is entitled to an injunction on the facts 
before them. With respect, they seem to have lost sight of the fact thatthe right which 
was asserted by the plaintiff in the Calcutta case and which was upheld by thejudg- 
ment of the Calcutta High Court was a right which could be properly described as 
a natural right pertaining to the land in its natural and unburdened state. The 
Tight which the plaintiff in the present case has set out in his plaint is not at all such 
& natural right: it is a right in respect of a wall, and as I have already indicated, 
though a wall and any structure of like nature may acquire a right, it is an artificial 
right and it must be acquired by the process of prescription. In the absence of evi- 
dence that prescription has worked in favour of the structure of the plaintiff, it would 
be confusing the issues to regard the right set up in the plaint as a natural right which 
is recognised under the Indian Easements Act. This distinction has been effectively 
drawn by a subsequent decision of the Calcutta High Court in Bengal Provincial 
Railway Co. Lid. v. Rajaneekanta De2 Mr. Justice Mitter, who considered this point, 
has observed that there is a natural right of lateral support to one’s land in un- 
burdened and natural state from his neighbour’s land, but that there is no such right 
for land burdened with the additional weight of buildings thereon unless the same were 
acquired as an easement. In support of his conclusion, Mr. Justice Mitter has cited 
with approval the observations made by Clerk and Lindsell on Torts, 8th edn., p. 349. 
Here is what the learned authors Say < 

“Again the right of support, apart from any easement to have a greater degree thereof, $ limited 
to support afforded to land in its natural state, that is to say, to land on the one hand unburdened 
with the weight of buildings, reservoirs of water or other artificial erections which would tend 
to Increase the natural downward or lateral thrust...” i 


‘ ` ‘i 5 ® 
-L (1981) I. L. R, 59 Cal. 368, 2 (1985) I. L. R. 68 Cal. 441. 
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Therefore, in m opinion, the Courts below were in error in upholding the plaintiff’s 
claim*for injunctidn in the present case. Mr. Shah for the respondent tried to make 
out a case of prescriptive acquisition of the right in favour of the plaintiff. He 
mentioned the fact that along with the present suit the defendant’s suit for an in- 
junction against the present plaintiff was tried and the same has been dismissed ; 
and, according to Mr. Shah, that would suggest that there was a structure in existence 
on the plaintiffs portion of the land even before the present wall was built. I 
do not see how the dismissal of the defendant’s suit can help the plaintiff in the present 
appeal. In the present appeal I must proceed to deal with the case on the plaint as 
it has been filed, and in the plaint I do not see any reference whatever to any prescrip- 
tive acquisition of the right of easement in respect of the wall. Again it is not even 
alleged in the plaint that the ditch dug by the defendant has impaired the natural 
right of the plaintiff's plot to receive lateral support. Even if an allegation of this 
type had been alternatively made, it may have been another matter. Whoever 
drafted the plaint seems to have made no distinction between a natural right which is 
available to the land in its natural and unburdened form and a right which may be 
acquired by a structure on such land. Therefore, I do not see how the decree for 
injunction passed by the Courts below can be upheld having regard to the clear al- 
legations in the plaint and having regard to the facts found by the Courts below. 

In the result, the appeal must be allowed, the decree passed by the Courts below 
must be set aside, and the plaintiff’s suit dismissed. Mr. Desai fairly does not press 
for his costs. There will, threfore, be no order as to costs. 


” Appeal allowed. 





Before Mr. Justice Rajadhyaksha and Mr. Justice Chainant, 
THE STATE OF BOMBAY v. FAKIR UMAR DHANSE.* 

Land Revenue Code (Bom. Act V of 1879), Sec. 66—Agricultural lands—Erection of buildings 
without previous permission of Collector—Collector evicting occupant—Lviction, whether 
implies pomer to demolish butlding. 

Section 66 of the Land Revenue Code authorizes the Collector to summarily evict the 
occupant or any tenant or other person holding under or through him, if the land held by 
the occupant has been used for non-agricultural purposes without the permission of the 
Collector being first obtained under s. 65 of the Code, The word “evict” used in the section 
only means the physical removal of the person and not also of the buildings or other construc- 
tions put up by him. 

Tms appeal raised an important question about the interpretation of s. 66 of 
the Bombay Land Revenue Code. : 

The plaintiff purchased S. No. 145, Hissa No. 2 of Mahad in June 1941. The land 
was assessed and held for the purpose of agriculture. 

Under s. 65 of the Bombay Land Revenue Code, permission of the Collector was 
necessary if a land assessed and held for the purpose of agriculture was to be used for 
a non-agricultural purpose. 

On November 1, 1941, the plaintiff made an application to the Mamlatdar of Mahad, 
for permission to construct a motor shed for one year in his land. f 

On January 6, 1942, the Collector passed an order granting the permission asked 
for by the plaintiff. The Collector’s order was communicated to the plaintiff by the 
Mamlatdar on January 29, 1942. The order stated that permission had been granted 
to the plaintiff for building a shed for a period of one year. 

On June 17, 1942, the plaintiff made another application to the Collector for extend- 
ing the period of the permission granted to him by two years. On inquiries being 
made into the application, it was found that the plaintiff had put up a permanent 
structure, and that he had built within 20 feet from the boundary of a provincial 
road. The Collector asked the Mamlatdar by his order dated August 25, 1942, 
exh. 49, to inquire from the plaintiff whether he was willing to leave an open space of 
20 feet from the boundary of the road. In his statement recorded before the Mam- 


_*Decided, September 24, 1954.. First Appeal Karmarkar, Civil Judge, Alibag, in Regular 
No. 855 of 1950, from the decision of H. K. Civil Suit No. 81 of 1948. 


244 THE BOMBAY LAW REPORTER. . [voL ivi. 


latdar, the plaintiff stated that it was not possible for him to do so A he had built 
a pakka shed. On September 9, 1942, the Collector rejected the «pplication fnade 
by the plaintiff for the extension of the original permission gramted to him and 
directed the plaintiff to remove the building, which he had erected unauthorizedly 
within 20 feet from the road. The plaintiff applied to the Collector again and re- 
quested him to waive the condition of keeping an open space of 20 feet from the road. 
The request was turned down by the Collector. 

The plaintiff then again applied to the Collector that he should be allowed to remove 
only the offending portion of the building. The Collector agreed to the request 
and a notice was issued to the plaintiff on September 9, 1943, to remove the portion 
of the building which fell within the space of 20 feet from the road boundary. 

While this correspondence was going on, the plaintiff went on building and putting 
up one structure after another. These unauthorized structures were detected in 
March 1947 when the plaintiff was asked to stop farther work. 

On April 21, 1947, the plaintiff madeanother application to the Collector, in which 
he stated that he had erected a building after he had been granted permission for non- 
agricultural use of the land for one yearandthat under the impression that there was 
no objection to his putting up other structures, as he was paying non-agricultural 
assessment, he was constructing another building and he asked for permission to 
complete that building. The permission asked for was not granted. 

As the Collector took a serious view of the plaintiff’s conduct in putting up several 
structures without taking his prior permission, he reported the matter to Government 
and asked for sanction to evict the plaintiff under s. 66 of the Land Revenue Gode. 
It appeared that under the administrative orders, which were in force at that time, 
no occupant could be evicted from his land by the Collector without the prior sanction 
of the Government. On September 23, 1947, the Government passed the following 
order : 

“Sanction is accorded to the eviction of the occupant from Survey No, 145, H. No. 2 of 
Mahad, district Kolaba, under section 66, Land Revenue Code, and to the restoration of the same 
to the occupant after removing the objectionable structures and recovering the cost of removal 
from the occupant as nominal price for the restoration to him of the land.” 

After the receipt of the above order, on October 10, 1947, the Collector directed the 
Mamlatdar to evict the plaintiff from his land and to remove the objectionable 
structures. 

On October 19, 1947, the Mamlatdar served a notice upon the plaintiff. The 
plaintiff then appealed to the Bombay Revenue Tribunal, but his appeal was dis- 
missed 


On April 2, 1948, another notice was served upon the plaintiff calling upon him to 
remove the unauthorized structure. As he did not comply with the notice, he was 
evicted from the land and some of the structures were demolished. 

In August 1948, the plaintiff madean application tothe High Court on the Original 
Side for the issue of a writ of certiorari ora writ of prohibition against Government 
prohibiting it from executing the order passed on September 23, 1947. The High 
Court issued a rule nisi and also stayed the execution of the Government’s order. 
In execution of the High Court’s stay order the plaintiff obtained possession of the 
land. The petition filed by him in the High Court was then abandoned. 

‘On November 23, 1948, the plaintiff filed the present suit. He prayed for a decla- 
ration that the order of eviction passed by Government on September 23, 1947, was 
ultra vires, illegal, void, inoperative and of no effect, and for an injunction restraining 
the State of Bombay and its servants and agents from taking any action in pursuance 
of the said order. He also claimed Rs. 7,000 as damages in respect of his buildings 
which had been demolished. 

The defendant, the State of Bombay, in its written statement stated that as the 
plaintiff had put up several structures on his land without obtaining the prier permis- 
sion of the Collector under s. 65 of the Land Revenue Code, the order passed by 
Government for the eviction of the plaintiff and for the removal of the unauthorized 
structures was valid and that consequently the plaintiff was noe entitled to any 


relief. 
Tho trial Judge found that the buildings erected by the plaintiff on his land were 
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unagthorized, aghe had not obtained the Collector’s permission for their construction, 
as required by s.65 of the Land Revenue Code. He, however, cameto the conclusion 
that s. 66, under which the Collector purported to act, did not authorize him to demo- 
lish any buildings. He, therefore, granted the plaintiff a declaration stating that the 
orders of eviction passed by Government on September 23, 1947, and by the Collector 
on October 10, 1947, were ultra vires, void and inoperative. He also issued an in- 
junction restraining the defendant, his agents and servants from executing the said 
orders. He also directed thedefendantto pay Rs. 7,000 to the plaintiff as damages. 
Hig! Gow the decree passed by the trial Court the State of Bombay appealed to the 
i ourt, 


Y. 8. Desai, for the appellant. 
R. B. Kotwal, for the respondent, 


CHAINANI J. [After narrating the facts as above the judgment proceeded :] In 
order to appreciate the arguments, which have been advanced, in this appeal, it is 
necessary to mention the relevant provisions of the Land Revenue Code. Clause (11) 
of s. 3 of the Code states that ‘‘to hold land”, or to be a “landholder’’, or “holder” of 
land means to be lawfully in possession. of land, whether such possession is actual or 
not. Clause (12) defines “holding” to mean a portion of land held by a holder. Clause 
(20) defines the word “alienated” to mean transferred in so far as the rights of the State 
Government to payment of the rent or land revenue are concerned, wholly or partial- 
ly, to the ownership of any person. The word “occupant” is defined in cl. (16). 
This clause states that “occupant” means a holder in actual possession of unalienated 
land, other than a tenant: provided that where the holder in actual possession is a 
tenant, the landlord or superior landlord, as the case may be, shall be deemed to be’ 
the occupant. Incl. (17) “occupancy” is defined as meaning a portion of land held 
by an occupant ; while ol. (18) defines the expression ‘to occupy land” as meaning 
to possess or to take possession of land. Clause (19) states that “occupation” means 

ion. 

The Code, therefore, divides lands into two categories: (1) alienated lands, that is 
lands, the land revenue of which is wholly or partially transferred to the owner- 
ship of any person, and (2) unalienated lands, which are commonly known as Sarkari 
(Government) or Khalsa lands. When a person is lawfully in possession of unalienat- 
ed land, otherwise than as a tenant, he is called an occupant, and the land held by 
him is called an occupancy. 

The rights of an occupant are limited. Section 45 stateg that all land, whe- 
ther applied to agricultural or other purposes, and wherever situate, is liable to the 
payment of land revenue to the Government except such as may be wholly exempted 
under the provisions of any special contract with the Government or any law for the 
time being in force. Section 68 states : 

“An occupant is entitled to the use and occupation of his land for the period, if any, to 
which his tenure is limited, or if the period is unlimited, or a survey settlement has been extended 
to the land, in perpetuity conditionally on the payment of the amounts due on account of the 
land revenue for the same, according to the provisions of this Act, or of any rules made under this 
Act, or of any other law, for the time being in force, and on the fulfilment of any other terms or 
conditions lawfully annexed to his tenure... ” 

Section 73 provides : 

“An occupancy shall, subject to the provisions contained in section 56, and to any conditions 

lawfully annexed to the tenure, and save as otherwise prescribed by law, be deemed an heritable 
_ and transferable property.” 
The occupant is not entitled to mines and mineral products. The right to them vesta 
in Government under s. 69. The occupant is also not entitled to all the trees in his 
land. e trees, which have been reserved in the manner referred to in s. 40, vest 
in Government under s. 41. 

It will therefore be seen that even though an occupancy can be held in perpetuity 
and is transferable and heritable, its holder is only entitled to the use and occupation 
of aa He cannot also use the land in any manner he likes. Section 65 states 
inter alta ; 
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“An occupant of land assessed or held for the purpose of agriculture is entitled by himself, 
his servants, tenants, agents, or other legal representatives, to erect farm-buildings, construct 
wells or tanks, or make any other improvements thereon for the better culttvation of the land, 
or its more convenient use for the purpose aforesaid. 

But, if any occupant wishes to use his holding or any part thereof for any other purpose the 
Collector’s permission shall in the first place be applied for by the occupant. 

The Collector, on receipt of such application, 

(a) shall send to the applicant a written acknowledgment of its receipt, and 

(b) may, after due inquiry, either grant or refuse the permission applied for: 

Provided that, where the Collector fails to inform the applicant of his decision on the ap- 
plication within a period of three months, the permission applied for shall be deemed to have 
been granted; such period shall, if the Collector sends a written acknowledgment within seven 
days from the date of receipt of the application, be reckoned from the date of the acknowledg- 
ment, but in any other case it shall be reckoned from the date of receipt of the application.” 


Section 66 is in the following terms : 

“If any such land be so used without the permission of the Collector being first obtained, or 
before the expiry of the period prescribed by section 65, the occupant and any tenant, or other 
person holding under or through him, shall be liable to be summarily evicted by the Collector 
from the land so used and from the entire field or survey number of which it may form a part, 
and the occupant shall also be liable to pay, in addition to the new assessment which may be 
leviable under the provisions of section 48 for the period during which the said land has been so 
used, such fine as the Collector may, subject to the general orders of the State Government, 
direct. 

Any tenant of any occupant or any other person holding under or through an occupant, 
who shall without the occupant’s consent use any such land for any such purpose, and thereby 
. render the said occupant liable to the penalties aforesaid, shall be responsible to the said occupant 
in damages,” 


This section, therefore, authorizes the Collector to summarily evict the occupant and 
any tenant or other person holding under or through him, if the land held by the 
occupant has been used for non-agricultural purposes without the permission of tlie 
Collector being first obtained under s. 65. The learned trial Judge has found that the 
plaintiff had erected several structures without obtaining the prior permission of the 
Collector. That finding has not been challenged in appeal. The plaintiff was there- 
fore liable to be evicted under s. 66. The orders passed by Government and by the 
Collector, in so far as they directed the eviction of the plaintiff, were therefore legal 
and intra vires. This has not been seriously disputed by Mr. Kotwal, who has 
appeared on behalf of the respondent-plaintiff. 

The next question, which has been very ably argued by the learned advocates for 
the State and for the plaintiff, is whether the Collector was competent to remove the 
buildings, which had been unauthorizedly erected by the plaintiff. Section 66 does 
not give this power in specific terms. Mr. Desai has contended that under the Land 
Revenue system prevalent in theState of Bombay, the ownership of all lands vests in 
Government, that the holder of an unalienated land referred to in the Land Revenue 
Code as the occupant is only entitled to its use and occupation, that these rights of 
use and occupation cannot be exercised after the holder has been evicted from the land 
and that the necessary consequences of eviction therefore are that the holder’s rights 
are extinguished and that the land reverts to Government. He has urged that on 
reversion the land, together with the structures on it, vests in Government, who can 
thereafter deal with them in any manner it deems fit, and if it so deems fit, Government 
may restore the land to its original condition by removing the unauthorized buildings. 
Mr. Desai has also contended that even if the land does not vest in Government 
after its occupant has been evicted, the power given to the Collector to evict the 
occupant authorizes him not only to remove the occupant physically but also to re~ 
move all that he had brought on the land, including the buildings ereoted by him. 
Mr. Kotwal, on the other hand, has argued that the Land Revenue Code draws a 
distinction between forfeiture and eviction, that where the Legislature intended to 
extinguish the occupant’s rights in entirety, it has used the expression ‘‘forfeiture”’, 
that assuming that the rights of an occupant are limited to the use ard occupation of 
his land, he will not be able to exercise these rights so long as the order of eviction 
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remains in forod but that his rights are not altogether extinguished and that he there- 
fore continues td remain the owner of the land, Mr. Kotwal has also urged that where 
the Legislature intended to empower the Collector to remove the structures unautho- 
rizedly put up on the land, it has specifically conferred that power on the Collector 
as it has done in s. 61, thats. 66 does not give this power to the Collector and that 
tiie gio the Collector had no power to remove the buildings erected by the 
plainti 

The power to evict has been conferred upon the Collector by ss. 61, 66 and 79A of 
the Land Revenue Code. Section 79A is not material in the present case, Section 
61 states that 

“Any person who shall unauthorizedly enter upon occupation of any land set apart 
for any special purpose, or any unoccupied land which has not been alienated, and any person 
who uses or occupies any such land to the use or occupation of which by reason of any of the pro- 
visions of this Act he is not entitled or has ceased to be entitled shall” 
be liable to pay assessment and fine to be assessed by the Collector in the manner 
provided in the section. The section goes on to state : 

“The person unauthorizedly occupying any such land may be summarily evicted by the 
Collector, and any crop raised in the land shall be liable to forfetture, and any bulding, or other 
construction erected thereon shall also, if not removed by him after such written notice as the 
Collector may deem reasonable, be liable to forfesture, or to summary removal.” 

The words “or to summary removal” were added in 1919 by the Bombay Repealing 
and Amending Act, No. II of 1919. This amendment was made in s. 61 evidently 
because the Legislature thought that the: power previously given to the Collector 
to evict the person, who had unauthorizedly ocoupied government land, did not also 
authorize the Collector to remove any building or other construction put up on such: 
land and that it was therefore necessary to confer this power in specific terms. If 
Mr. Desai’s argument that under the power given to the Collector to evict a person, he 
can also remove a building erected by that person, was correct, this amendment made 
in s. 61 in 1919 was wholly unnecessary. The fact that the Legislature considered it 
necessary to amend s. 61 in order to enable the Collector to remove buildings or other 
constructions unauthorizedly erected therefore makes it clear that the word “evict” 
used in this section only means the physical removal of the person and not also of the 
buildings or other constructions put up by him.’ The ordinary rule of construction is 
to give the same meaning to the same word in different parts of a statute. The word 
“evict” should therefore be presumed to have been used in the same sense both in s. 61 
and 66. It would therefore follow that under‘s. 66, the Collector has no power to 
remove a construction ‘put up without his permission on the land. This section was 
not amended on the lines of s. 61 in 1919. An inference, which may therefore legiti- 
mately be drawn, is that the Legislature did not intend to empower the Collector 
to remove the buildings unauthorizedly erected on occupied lands. The Legislature 
evidently wanted to confer larger powers for protecting Government lands and did 
not consider that all those powers were necessary for preventing unauthorized use 
of occupied lands. 

The same conclusion is suggested by the provisions of s. 202. This section lays 
down the procedure to be followed in evicting a person. The relevant portion of the 
section provides : 

+ “Whenever it is provided by this, or by any other Act for the time being in force, that the 
Collector may or shall evict any person ih oe in pessession of land, such eviction shall be 
made in the following manner, viz :— 

by serving a notice on the person or parsons in possession requiring them within such time 
as may appear reasonable after receipt of the seid notice to vacate the land, and, 

; if such notice is not obeyed by removing or deputing a subordinate to remove any person 
who may refuse.to vacate the same.” 

Evictien therefore consists in physically removing the person to be evicted from the 
land. The section does not contemplate the removal of any building or structure as 
‘part of the process of-eviction. 

' Weare, therefore, unable to accept Mr. Deaai’s argument that under the powers given 
to the Collectct to evict a person from a land, he can also remove a building construct- 
ed on-that land. . . 
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The next árgument of Mr. Desai is that the legal effect of eviction isho vest the land 
in Government. There is no provision in s. 61, 66 or 79A or in anyother soctioh of 
the Land Revenue Code which states that the land, of which the océupant has been 
evicted, vests in Government. In this connection, it is necessary to consider the pro- 
visions of the Code which provide for forfeiture. Seotion 56 of the Code states : 

“Arrears of land revenue due on account of land by any landholder shall be a paramount 

charge on the holding and every part thereof, failure in payment of which shall make the occupancy 
or alienated holding together with all rights of the occupant or holder over all trees, crops, build- 
ings and things attached to the land or permanently fastened to anything attached to the land, 
liable to forfeiture, whereupon the Collector may levy all sums in arrears by sale of the occupancy 
or alienated holding, or may otherwise dispose ofsuch occupancy or alienated holding under rules 
made in this behalf under section 214, and such occupancy or alienated holding when disposed 
of, whether by sale as aforesaid, or by restoration to the defaulter, or by transfer to another person 
or otherwise, howsoever, shall, unless the Collector otherwise directs, be deemed to be freed 
from all tenures, rights, incumbrances and equities theretofore created in favour of any person 
other than the Government in respect of such occupancy or holding.” 
See also ss. 150 and 153 of the Land Revenue Code. There can be no doubt that the 
effect of forfeiture is to extinguish all the holder’srights and to vest the land in Govern- 
ment or the other person to whom it may be transferred (unless the Collector otherwise 
directs), “freed from all tenures, rights, incumbrances and equities created in favour 
of any person other than the Government”, Mr. Kotwal has relied on the provisions 
of these three sections and has contended that where the Legislature intended to take 
away all the rights of an occupant, the word “forfeiture” has been used and that 
consequently eviction cannot be held to have the same effect as forfeiture. Mr. Desai 
has, on the other hand, contended that those three sactions refer to both occupancies 
and, alienated holdings, that eviction would not result in the termination of all the 
rights of a holder, if he is an alienee not only of the land revenue but also of the soil 
and that consequently the word “forfeiture” has been used in those sections in pre- 
ference to the word “eviction”. There would be some force in this argument but for 
the fact that in s. 61 the Collector has bean empowered not only to evict the person 
who has unauthorizedly occupied any land but also to forfeit the crops raised on the 
land and also any building or other construction erected thereupon, if not removed 
by the person unauthorizedly occupying the land after due notice by the Collector. 
These provisions in s. 61 relating to forfeiture also show that the legal co. uences 
of eviction and forfeiture are not the same and that eviction does not vest in Govern- 
ment everything that stands on the land. 1 

It is true that an occupant has limited rights in his land and that he is, as stated in 
8. 68, only entitled to its use and occupation. He cannot exercise these rights after 
he has been evicted from his occupancy and so long as the order of eviction remains 
in force. But in the absence of anything more in the Code, we do not think that we 
will be justified in holding that his ownership of these rights is extinguished as soon 
as he is evicted. He may have created rights in favour of third parties before his 
eviction. If Mr. Desai’s arguments are accepted, these rights would also come to an 
end on the eviction of the occupant. In the case of forfeited lands, the Collector 
is empowered to dispose of such lands subject to the “tenures, rights, incumbrances 
and equities created in favour of any person other than the Government”, There 
is no similar provision in respect of lands of which the occupants have been evicted. 
It is not likely that the Legislature could have intended to cause greater hardship 
to innocent third parties for the unauthorized use of an occupied land than what 
might be caused to them on the forfeiture of the occupancy for non. payment of 
land revenue. 

Section 57 of the Land Revenue Code states that it shall be lawful for the Collector 
in the event ofthe forfeiture of a holding under s. 56 to take immediate possession 
of such holding and to dispose of the same according to the provisions of thiseAct or 
any other law for the time being in force. This section and s. 56 therefore empower 
the Collector to dispose of forfeited lands subject to rules made in this behalf under 
s. 214. Clause (e) of s. 214 empowers the Government to make rules regulating the 
disposal of land vesting in the Government, while under ol. (f)rules may be madere- 
gulating the disposal of forfeited lands. The rules for the disposal of forfeited lands 
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made by PAR ETA are contained in Chap. XVII. of the Land Revenue Rules. 
Thêre are no sifhilar provisions.in the Code or in'the rules regulating the disposal of 
lands the occupants of which have been evicted. Mr. Desai has contended that as 
such lands vest in the Government, they will be governed by the rules regulating the 
disposal of lands vesting in the Government and that consequently it was not 
necessary to make separate provisions for the disposal of such lands. But the same 
argument will apply to forfeited lands which after forfeiture vest in the Government. 
The last clause of s. 61 also contains provisions for the dieposal of crops and buildings 
forfeited under this section. The fact that neither the Code nor the rules contain an 
provisions regulating the disposal of lands, of which the occupants have been evicti 
or of the crops and the buildings standing thereon, also suggests that all the rights 
of an occupant are not extinguished on his eviction from his occupancy. 

Mr. Desai has invited our attention to the fact that the Code also contains no pro- 
visions as to what is to happen to the lands, of which the occupants have been evicted, 
in case the order of eviction remains in force permanently and is not cancelled. There 
is also no provision in the Code as to how the obligations of an occupant, such as the 
payment of land revenue or the repair of boundary marks, are to be discharged after 
his eviction. But the absence of provisions with regard to these matters will not 
warrant our giving the word “evict” a meaning which it does not legitimately bear. 

In Secretary of State v. Abdul Husen}, it has been observed that the Land Revenue 
Code is in the nature of a penal statute and therefore must be strictly construed in 
favour of the subject. It is also a settled rule of construction that provisions relating 
to forfeiture should be strictly construed, and that where the power to forfeit the rights 
of a subject is not given in express words, the power should not be inferred unless the 
words used by the Legislature are such as to show by necessary implication that it 
intended to confer that power. No such words are used in s. 66. On the other hand, 
as I have pointed out, there is no provision in this section or in any other part of the 
Land Revenue Code stating that the land, of which the occupant has been evicted, 
vests in Government after eviction of the occupant. 

Although therefore there is considerable force in Mr. Desai’s arguments, we feel 
that the better view will be to hold that the word “evict” used in s. 66 of the Land 
Revenue Code means to.remove the ocoupant and/or any person holding under or 
through him from the land and that even though the occupant would not be able to 
use and enjoy his Jand after he is evicted from it, his ownership of the land, that is, 
of his right to its use and occupation, is not extinguished on his eviction. The legal 
consequence of eviction, therefore, will be to deprive the occupant of his possession 
aid use of the land but not of his ownership or proprietary rights, which will continue 
to vest in him. As a corollary it must follow that the buildings erected by the occu- 
pant on the land will also continue to belong to him. We are also of the opinion that 
the power given to the Collector to evict an occupant does not include the power to 
remove a building erected by him. 

In our opinion, therefore, the Collector had no power to remove the buildings ereot- 
ed by the plaintiff on his land. The decree passed by the trial Court will accordingly 
be modified and the following decree will be substituted in its place : 

“It is hereby declared that the orders passed by the Government of Bombay on 
September 23, 1947, and by the Collector on October 10, 1947, (exh. 67), in so far as 
they directed the removal of structures erected by the plaintiff on his land, are ultra 
‘vires of 8. 66 of the Land Revenu Code and as such illegal, and inoperative. The 
defendant and his agents and servants are restrained from executing these orders in 
so far as they relate to the removal of buildings erected by the plaintiff. The de- 
fendant should pay Rs. 7,000 to the plaintiff as damages in respect of the plaintifi’s 
buildings which have already been demolished”. 

As each party has succeeded in part we direct that the parties should bear their own 
costs of appeal and ‘in the trial Court. 

The cross-objections are not pressed and are dismissed with costs. 


Decree modified : Cross-objections dismissed, 
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Before Mr. Justice Baodekar. 


BHAWANBHAI PREMABHAT v. BAT V. E 
Indian Evidence Act (I of 1872), Secs. 92, 91—Written document—Oral evidence’ to show that there 
was no contract at all—Whether such evidence is admissible. 

Section 92 of the Indian Evidence Act, 1872, has application when the terms of the contract, 
grant or other disposition of property among other things have been proved in accordance 
with s. 91. Section 91 makes inadmissible oral evidence of the terms of a contract, or of 

_ a grant, or of any other disposition of property, which have been reduced to the form of 
a document. Section 92 provides that when the terms are proved by the document, no evi- 
dence of any oral agreement or statement shall be admitted, as between the parties, to con- 
tradict or vary them. Neither s. 92 or s. 91 has got application unless in the first instance 
there is a contract, or a grant, or any other disposition of property. 

Tyagaraja Mudaliyar v. Vedathanni! and Pym v. Campbell®, followed. 

Inasmuch as the evidence which is referred to in ss. 91 and 92 is to be excluded upon the 
proof of a contract, grant or disposition, the evidence which is intended to show that there 
was no contract, grant or disposition of property does not offend against the provisions of 
either section. 

In India there is no difficulty, in spite of ss. 91 and 92, in leading evidence to show, notwith- 
standing the recital of payment of consideration in a document, that it was actually not 
paid. 


Sah Lal Chand v. Indarjit*, followed. 
Tsang Chuen v. Li Po Kwai,‘ distinguished. 
Lachman Das v. Ram Prasad®, dissented from. 

This is an appeal arising from a suit which had been filed by the respondent plaintiff 
for a declaration that certain so called oral and written transfers made by her in 
favour of her brother defendant No. 1 were void, and if necessary for obtaining actual 
possession of the properties conveyed by the deeds to him. In regard to two other 
properties, the plaintiff had also asked for their possession, on the footing that 
though the properties had been purchased in the name of defendant No. 1 they 
were actually purchased by her from her own moneys, and the sale deed was taken 
in the name of defendant No. 1 benami. Finally, the plaintiff claimed by her suit 
for recovery from defendant No. 1 ofa kanthi, (necklace) which she alleged had been 
lent to defendant No. 1 at the time of the marriage of his daughter defendant No. 3, 
or its price. 

Defendant No. 2 was the son of defendant No. 1, and defendants Nos 4 and 5 
were the plaintiff’s husband’s nephews. 

It was not in dispute that the properties in suit which the plaintiff contended were 
purchased by her benamiin the name of defendant No. 1 either belonged to the plaintiff's 
husband, or were acquired by her after his death from the income of the estate she 
inherited from him. The plaintiff conveyed out of these properties lands at Limla 
and Kavas to defendant No. 1 by a sale deed dated October 10, 1944, for a consideration 
of Rs. 3,999. Two other lands at Kavas were transferred at ‘the behest of the plaintiff 
in the name of defendant No. 1 on October 12, 1944, the mutations showing that 
the consideration of the two transfers were the sums of Re. 1,575 and Rs. 200 respecti- 
vely. A third piece of land was transferred by the plaintiff to defendant No. 2 gratis 
on January 30, 1947, by giving information to the village officers upon which an entry 
was made by them in the record of rights. 

The plaintiff contended that when her husband died, he had got no debts, and left 
a flourishing business which was carried on by her with the help of defendant No. 1. 
Defendant No. 1, however, persuaded her to convey her husband’s properties to him. 
‘In the plaint she said that she conveyed these properties in order that defendants 
Nos. 4 and 5 should not harass defendant No. 1 after her death. -At the trial, 
however, she said that she conveyéd these properties to defendant No. 1, because 
she wanted to save harassment of herself. The plaintiff said that even though 


*Decided, September 27/28, 1954. First Appeal . 2 11800) 6 El. & BL. 370. 
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she had executed a sale deed in-favour of defendant No. 1 she had received no con- 
sideration, tha$ there was an agreement between her and defendant No. 1, that the 
lands were to remain with her, and the sale deed was not to be acted upon against her. 
With regard to the properties which had been transferred by her without a sale deed 
to defendant No. 1, she said sho had actually not received any consideration for 
any of the transfers and that in any case the mutations were not sufficient for transferr- 
ing the title to defendant No. 1. 

The contesting defendants were defendants Nos. 1 to 3. Defendants Nos. 4 and 5 
seam to have taken the view that if the plaintiff succeeded in her suit, it would be 
better for them, and did not contest it. 

Defendants Nos. 1 to 3 contended that the plaintiff had transferred her properties 
in order to pay off the debts due by her husband, and it was not true that the pro- 
perties other than the one which was given away were transferred without any 
consideration. So far as the kanthi which the plaintiff alleged had been given by 
her to defendant No. 1, he denied its receipt. He also contended that it was not 
true that the plaintiff had acquired from her own funds but in his name the remaining 
two properties. 

The learned trial Judge held that the plaintiff had proved her case that she had 
transferred the properties benami to defendant No. land without any considera- 
tion ; that even though she had executed a sale deed in regard to them and gave a 
vardi to the village officers to transfer the properties to them, the agreement was 
that those transfers were not to be enforced against her. He held, further, that the 
plaintiff had proved that she had purchased benami the two pieces of lands in the 
name of defendant No. 1 and had given to him the kanthi at the time of defendant 
No. 3's iage. Hoe gave the plaintiff a decree for possession of the properties 
transferred by the plaintiff to defendants Nos. 1 and 2 and thetwo properties mentioned 
above which the plaintiff alleged she had purchased in defendant No. l’s name. 
He also gave her a decree for the price of the kantht and for mesne profits from the 
date of the suit. He further restrained defendant No. 1 from interfering with the 
plaintiff's possession of any of the pieces of land. After declaring that the transfers 
were fictitious and void, he gave the plaintiffs a decree for whatsoever lands were in 
the possession of defendant No. 1 and restrained defendant No. 1 from interfering 
with the plaintiff's possession of the remaining properties. 

' Defendants Nos. 1 to 3 appealed to the High Court. 


O. K. Shah, for the appellants. 
B. G. Thakore, for respondent No. 1. 


BavpuKEaR J : [His Lordship after narrating the facts proceeded.] The first point 
which is made by the learned advocate, who appears on behalf of the appellants, is 
that oral evidence was not admissible in order to show that the sale deed of October, 
1944, was a nominal transaction and thatthe agreement between the parties was that 
it was not to be enforced against the plaintiff. Now, it appears to me that this evi- 
dence was admissible in order to show that in spite of the fact that the plaintiff had 
executed a sale deed in favour of defendant No. 1, there was as a matter of fact no 
contract between the parties, and consequently no transfer either. Section 92 of the 
Indian Evidence Act has application when the terms of a contract, grant or other 
disposition of property among other things have been proved in accordance with s. 91. 
Section 91 makes inadmissible oral evidence of the terms ofa contract, or of a grant, or of 
any other disposition of property, which have been reduced to the form of a document. 
Section 92 provides that when the terms are proved by the document, no evidence of 
any oral agreement or statement shall be aduidi, as between the parties, to con- 
tradict or vary them. Then there are provisos to both s. 91 and s. 92; but it is 
obvioys that neither section has got application unless in the first instance there is a 
contract, or a grant, or any other disposition of property. That was what their 
Lordships of the Privy Council pointed out in Tyagaraja Mudaliyar v. Vedathanns', 
Now, the plaintiff’s case in this case was that as a matter of fact there was no contract 
nor any sale by her. The transaction was a benamis transaction. In order to explain 
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the necessity of going into the transaction, she said that the idea ws that her hus- 
band’s nephews, who were entitled to inherit her husband’s properties pon. her death, 
and who had got a right to challenge anything which she might have*done in regard 
to these properties even during her lifetime, should not harass her, according to her 
deposition, and her brother after her death,in accordance with the plaint.. But the 
fact remains that it was the plaintiff's case that as a matter of fact there was no 
contract for sale, nor was there any sale. Now, inasmuch as the evidence which is 
referred to in ss. 91 and 92 is to be excluded upon the proof of a contract, grant or 
disposition of property, the evidence which is intended to show that there was no 
grant, contract or disposition of property does not offend against the provisions of 
either section. Of course, We are concerned. in this case with our own Act, and in- 
asmuch as the law in England and the law in India is not always the same, English 
authorities are not asafe guidein determining the question of admissibility under the 
Indian Evidence Act; but the case which is mentioned by their Lordships of the 
Privy Counoil in Tyagaraja Mudaliyar v. Vedathanni! of Pym v. Campbell? shows that 
the law in England is tho same. Erle J., who gave the judgment in that case, dealt 
with the question as follows :— 

“| ..The point made is that this is a written agreement, absolute on the face of it, and that 
evidence was admitted to show it was conditional: and if that had been so it would have been 
wrong. But I am of opinion that the evidence showed that in fact there was never any apree- 
ment at all. The production of a paper purporting to be an agreement by a party, with his 
signature attached, affords a strong presumption that it is his written agreement; and, if in fact 
he did sign the paper animo contrahendt, the terms contained in it are conclusive, and cannot be 
varied by parolevidence:... but, if it be proved that in fact the paper was signed with the express 
intention that it should not be an agreement, the other party cannot fix it as an agreement upon 
those so signing. The distinction in point of law is that evidence to vary the terms of an agree- 
ment in writing is not admissible, but evidence to show that there is not an agreement at all is 
admissible.” 


I am pressed however very much on behalf of the appellants by the case of their 
Lordships of the Privy Council arising from another jurisdiction reported in Tsang 
Chuen v. Li Po Kwai’. In that case, one Li Po Kwai had assigned certain leasehold 
premises in Hong Kong to himself and his son as joint tenants. The deed stated that 
the property had been sold to them for 16,000 dollars, the receipt of which had been 
acknowledged. Subsequently in a suit between Li Po Kwai and the transferees from 
his son Li the former tendered evidence to show that the deed of assignment which 
was subsequently registered was a fictitious deed. He said that no consideration 
had been passed, and that even though it did not appear on the face of the transfer 
that one of the transferees was the same as the trasferor, that was a fact and he had 
made this arrangement in order to mark out the properties so that in case of his death 
the properties might go to his son. Their Lordships held that this evidence was 
inadmissible and ought not to have been received. 

Now, as I have already said, this case comes from another jurisdiction, and it is 
not quite clear whether there was in force in Hong Kong any enactment corresponding 
to ss. 91 and 92 of the Indian Evidence.Act and how it was worded. The reasons 
which were given for holding the evidence inadmissible were (p. 728) : 

. Perhaps the evidence of the respondent tendered and accepted may euphemistically 
be termed evidence to rebut the presumption of advancement and incidentally establish a result- 
ing trust, but it was in fact tendered to show that the deed of assignment, followed by its attested 
registration, was an elaborate make-believe with, so far as the operative provisions of the deed 
were concerned, no word of truth in it from beginning to end. There were no “purchasers”; 
there had been no sale to any one; no purchase money had either been paid or received; it 
was a mere assignment by the respondent to himself. It is unnecessary, however, to dwell on 
more than one of these contradictions—that which sought to deny the payment and receipt of 
purchase price acknowledged in the deed by the respondent and attested by his solicttgr.” 


Their Lordships then referred to the case of Rimmer v. Webster, and remarked that 
the evidence that the purchase money was never paid at all was inadmissible to 
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establish eitheda lien for unpaid purchase money or that there was a resulting trust 
for the vendor{ The case was consequently decided upon the footing that the evi- 
dence tendered contradicted the term of the sale deed which recited the payment 
and receipt of the purchase price, and where the other contradictions were referred to, 
for example, there being no purchasers, and there being no sale, they were referred to 
incidentally. Their Lordships did not go further into the question of those contradic- 
tions, because they thought that one about the payment and receipt of the purchase 
price acknowledged was sufficient. 


Now, in Rimmer v. Webster, Rimmer delivered to a stockbroker Hall a mortgage 
bond for £2000 with instructions to sell it. Induced by the false representation of 
Dhe broker, Rimmer executed two transfer deeds by which the mortgage bond was 
transferred to the broker in two portions of £1500 and £500 respectively. These 
transfers were expressed to be made in consideration of £ 1500 and £ 500 respectively 
paid by the broker to Rimmer. The broker borrowed £1000 from the defendant 
Webster, executed a sub-mortgage of the bond to him, producing the transfers as 
proof of title and absconded. In an action by Rimmer for retransfer of the deeds 
to him free from the mortgage to Webeter, the defendant relied upon the statement 
in the transfers that they were in consideration of £ 1500 and £ 500 respectively paid 
by Hall to Rimmer. It was held that as the owner had not only transferred property 
to an agent or trustee, but had acknowledged that the transferee had paid full con- 
sideration for it, he was estopped from asserting his equitable title against a person 
to whom the transferee had disposed of the property for value. The ratio of the 
case consequently was the principle of estoppel and the remarks quoted in Tsang 
Chuen v. It Po Kwai, were made when referring to Carritt v. Real and Personal 
Advance Company'. In Tsang Ohuen v. Li Po Kwai, their Lordships as a matter 
of fact based their decision on estoppel also. But it must be admitted that they 
also held the evidence inadmissible for the purpose of establishing a resulting trust. 
In any case, if the evidence was excluded as contradicting the document, it appears 
to me that this case has been decided upon provisions with regard to the admission 
of evidence which seem to be different from ours. It is not possible to say what 
exactly the law there is, but it is quite clear that so far as India is concerned, there 
-is no difficulty in spite ofss.91 and 92 in leading evidence to show, notwithstanding 
the recital of payment of consideration in a document, that it was actually not paid. 
That was what was nae as established law by their Lordships of the Privy Council 
themselves in Sah Lal Chand v. Indarjit.2. They observed (p. 97} : 

“...Their Lordships, agreeing with the High Court, regard it as settled law that, notwith- 
standing an admission in a sale deed that the consideration has been received, tt is open to the 
vendor to prove that no consideration has been actually paid. If it was not so, facilities would 
be afforded for the grossest frauds. The Evidence Act does not say that no statement of fact 
in a written instrument may be contradicted by oral evidence, but that the terms of the contract 
may not be varied, &c. The contract was to sell for Rs. 80,000, which was erroneously stated to 
have been paid, and it was competent for the respondent, without infringing any provision of 
the Act, to prove a collateral agreement that the purchase money should remain in the appellant’s 
hands for the purposes and subject to the conditions stated by the respondent.” 

In my opinion, therefore, the case of Tsang Chuen v. Li Po Kwai, which was decided 
probably under a law of evidence differing from ours, cannot be regarded as an 
authority in India, when the case of Tyagaraja Mudaliyar v. Vedathanni, states 
that such evidence is admissible. That, as a matter of fact, has been the view which 
has been accepted in India by a number of High Courte. The only dissenting voice 
was that of the Allahabad High Court in the case of Lachman Das v. Ram Prasad’. 
It has got to be remembered that in India especially it would lead to surprising results 
to hold otherwise, because in this country it is quite usual for persons to enter into 
two sorts of benamt transactions, one, where he buys property with his own money, 
but in the name of another person, and the other, where he transfers property belong- 
ing to him to the name of another person but without the intention to benefit the 
latter. Some of these latter deeds would be in the form of a sale deed. Some 
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may be fraudulent, but others are perfectly honest. A member off» joint Hindu 
family may, for example, purchase property from his own funds iq the name “of 
another or may transfer to another property so purchased, by him in own name 
in order to avoid a contention by other members of the joint family that it was 
joint family property which contention he may not be able to meet if made long 
afterwards. If it was held in cases where property was so conveyed to another in 
the form of a sale deed that evidence was not admissible to show that the transaction 
being a benami transaction the transferors would be at the mercy of transferees. 
The case of Hanif-un-Ntesa v. Fatz-un-Nissa,) was a casein which -the plaintiff 
claimed that a deed of sale dated September 27, 1889, executed by her in favour 
of the appellant and another was a fictitious deed. The defendants contended that 
the deed of sale was in reality intended by the executant to be a deed of gift. Evidence 
having been allowed to be given by both the sides in support of their case the Subordi- 
nate Judge held that natural love and affection was the real consideration and that 
it was not therefore fictitious, but “a real conveyance by which ownership with 
possession was transferred.” On appeal the High Court was of the opinion that 
the defendants were precluded by the provisions of s. 92 of the Evidence Act from 
giving oral evidence that the deed of sale was in reality intended by the executant 
to be a deed of gift. On appeal their Lordships held that the decision of the High 
Court could not be supported. The plaintiff’s case in that case was the same as the 
plaintiff’s case in this case, and if the defendants were allowed to lead evidence that 
the intention was to make a gift, it must be upon the footing that there was no animus 
contrahendi, no contract and hence no sale and no sale price. If there was a sale, 
price would be a term of the contract and evidence would be inadmissible to 
show that it was different from that mentioned in the deed. 
[The rest of the judgment is not material to this report.] 
In the result the appeal fails and it is dismissed with costs. 


Appeal dismissed. 





Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Shah, . 
V. A. RANSING v. SHANKAR VITHAL SAPE.* 

Bombay Primary Education Act (Bom. LXI of 1947), Sec. 6(2)+—District Judge—Jurisdiction to 
decide whether a candidate has necessary qualification to be nominaled—Returning Officer— 
Decision to accept nomination paper whether final—Electton laws. 

Under s. 6(2) of the Bombay Primary Education Act, 1947, the District Judge has juris- 
diction to decide the case of a person being elected without the necessary qualification or 
without being eligible to be elected. 

Narayan Maruti v. District Judge, Kolaba', referred to. 

There is nothing in the Act or in the rules framed thereunder which makes the decision of 
the Returning Officer accepting a nomination paper as final. 

It is a well-known principle of election laws that decisions of Returning Officers cannot 
be challenged while the election has still to take place. There are often provisions in the 


1 (1911) L L. R. 38 All. 840, district within which the election has been or 
s.c. 38 I. A. 85, should have been held for the determination 


s.c. 13 Bom. L. R. 801. 

‘Decided, September 28, 1954. Special Civil 
Application No. 1551 of 1954, from the decision 
of R. K. Ranade, Assistant Judge, West 
Khandesh, at Dhulia, in Election Petition 
No. 7 of 1958. 

+The relevant portion of the section runs 
thus :— 

6. (1) Ifthe validity of the election of a 
member of a school board is brough tin question 
by an unsuccessful candidate or by any person 
qualified to vote at the election, such person 
may, at any time within fifteen days after the 
date of the declaration of the result of the 
election, apply to the District Judge of the 


of such question. 

(2) An enquiry shall thereupon be held by a 
Judge not below the grade of an Assistant 
Judge and such Judge may, after such enquiry 
as he deems n , pass an order confirming 
or amending the declared result of the election 
or setting the election aside. For the pur- 
poses of the said enquiry, the sald Judge may 
exercise any of the powers of a civil Court, 
and his decision shall be conclusive. If he 
sets aside an election, a date shall forthwith be 
fixed, and the necessary steps taken for holding 
a fresh election. 

2 (1952) 55 Bom. L. R. 814° 
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‘id hoc finali The reason for that finality is that the election should not be held up by 
parties going &o civil Courts and getting their rights adjudicated. The law provides that 
the proper time to adjudicate upon these rights is by election petitions after the election 
has taken place. z 


Erscmon petition, 

On September 18,1953, an election wasmade to select a member of the Municipal 
School Board of the Dhulia Municipal Borough. Dr. H. B. Choudhary, the Pre- 
sident of the Municipality was the Returning Officer. V. A. Ransing (petitioner) 
was one of the candidates. _Vithal Shankar (opponent No. 1) was the other candi- 
date. Nomination papers ofboth candidates were duly filed. Thepetitioner raised an 

¥ objection that the nomination of opponent No. 1 was not in order because opponent 
No. 1 did not possess the necessary educational qualifications prescribed by ss. 4, 5 
and 7 of the Bombay Primary Education Act, 1947. The Returning Officer over- 
ruled the objection. The election was held. Opponent No. 1 was declared the 
successful candidate. 

On September 28, 1953, the petitioner presented an election petition to the Dis- 
trict Judge of Dhulia disputing the validity of opponent No. 1’s election. 

The Judge was of opinion that the petition was not maintainable under any of the 
provisions of the Bombay Primary Education Act, 1947, and dismissed it on the 
ground that he had no jurisdiction to entertain it, observing as follows :— 

“The powers of the Court for setting aside an election are limited and restricted. If on 
holding an enquiry the Judge finds that a candidate has for the purpose of the election committed 
a corrupt practice within the meaning of sub-s. (6) he shall declare the candidate disqualified both 
for the purpose of that election and of such fresh election as may be held under sub-s. (2), and shall 
set aside the election of such candidate if he has been elected. Sub-clause (7) of s. 6 specifically 
provides that if the validity of the election is brought in question only on the ground of an ir- 
regularity or informality which has not materially affected the result of the election or which has 
not been corruptly caused, the Judge shall not set aside the election. 

The nomination paper of opponent No. 1 was accepted by the Returning Officer and the 
petitioner, who is examined at exh. 50, statesthat he had put forward his objections to the nomi- 
nation of opponent No. 1, but that his objections were overruled by the Returning Officer. It 
is for the Returning Officer to see whether the nomination paper is validly presented and in doing 
80 he has to take into account whether the candidate possesses the necessary educational quali- 
fications. If the Returning Officer wrongly rejects the nomination paper r. 8 of the Bombay 
Primary Education Rules, 1949, provides that an appeal may be made to the Collector against 
an order of the Returning Officer rejecting a nomination paper within three days from the date 
of the order of the Returning Officer and that the decision of the Collector shall be final. The 
election rules framed under the Primary Education Act specifically provide an appeal to the 
Collector under the aforesaid rule for improper rejection of a nomination paper of a candidate, 
but they do not provide any appeal against the acceptance of any nomination paper. The 
scheme of the rules of the Primary Education Act betokens that the decision of the Returning 
Officer in accepting a nomination paper should not be challenged in an election enquiry. Regard 

- being had to the Bombay Primary Education Act and the rules framed thereunder it will be seen 
that the question relating to the validity or otherwise of the nomination paper is to be decided 
in the first instance by the Returning Officer and in the case of rejection finally by the Collector 
and that the Court has no power to enter into the merits of that question. 

. Section 6 of the Bombay Primary Education Act refers to election petition and an enquiry 
by a Judge in that respect. The corresponding sections are s. 15 of the Bombay Municipal 
Boroughs Act and s. 22 of the Bombay District Municipal Act. For the point in question there 
is no reported decision of the Bombay High Court so far as s. 6 of the Bombay Primary Education 
Act is concerned. It may be noted that in one case being Mise. Application No. 40 of 1949, 
Shri V. A. Naik who was then the District Judge of Dhulia has come to the conclusion that when 
a person does not possess the requisite educational qualifications required under the Primary 
Education Act and the Rules and when his nomination paper is accepted by the Returning Officer 
the Courf has no jurisdiction to enter into the merits of the question.” 

The petitioner applied to the High Court. 

K. B. Sukthankar, for the petitioner. ` 

. Vijaya R. Desai, with P. T. Borale, for opponent No. 1. 

_ V. N. Lokur, for opponent No, 2. F . 


rules where inp Teme of the Returning Officer is made final. - But the finality is only an 
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Cmacra C.J. This isa petition challenging the decision of the ant J 
Dhulia, dismissing the petitioner’s petition challenging tho election o acne 
as a member of the Municipal School Board of the’ Dhulis Municipa? Borough. The 
election took place on September 13, 1953, and the petitioner and opponent No. 1 stood 
for the election. At the time of the scrutiny of the nomination papers the pr ‘itioner 
objected to the nomination of opponent No. 1 on the ground that he did not possess 
the requisite educational qualification. That. objection was overruled and the 
Returning Officer accepted the nomination paper of opponent No. 1. .The election 
was held on September 13, 1953, and opponent No. 1 was declarod elected. . 

Now, under the Bombay Primary Education Act, s. 4 deals with the constitution of 
school boards and sub-s. (1) provides : 

“Each school board’shall consist of members not less than twelve andnot more than sixteen 

in number.” - 


Sub-section (2) provides : 
“Of these members not less than two andl not more than three in number shall be appointed 
by the State Government.’’. 


Sub-section (4) provides for the guaise of the members to be appointed by the 
State Government. Sub-section (5) provides that the members other than those 
appointed by the State Government shall be elected by the district local board or the 
authorised municipality, as the case may be; and sub-s.(7) deals with the quali- 
fications of the persons to be elected under sub: 8. (5), and the qualification is that. the 
members elected under sub-s. (5) shall have passed: the primary school certificate 
examination or shall possess such other equivalent or higher educational qualification 
as may bo prescribed. Now, it has been found by the learned Assistant Judge, and 
that finding is not disputed before us, that opponent No. 1 does not possess the educa- 
tional qualification required under sub-s. (7) of s. 4.-Then s. 5 deals with disquali- 
fication of members and it provides that no person shall be elected, appointed or 
nominated a member of a school board who does not either posses the qualification 
mentioned in that section or suffers from the’ disqualification mentioned in that 
section. Then s. 6 deals with the jurisdiction of the District Judge to determine 
the validity of an election, and sub-s. (2) lays down the ambit of his jurisdiction, 
and that ambit is that after proper inquiry the District Judge may pass an order con- 
firming or amending the declared result of the election or setting the election aside. 
Sub-section (5) containsa mandatory direction upon the District Judge while exercising 
his jurisdiction under sub-s.(2) to set aside the election if he finds that the candidate 
has committed a corrupt practice within the meaning of sub-s.(6) and he has also got 
to declare the candidate disqualified for the purposes of the election and of a fresh 
election. Sub-section (6) defines what a corrupt practice is, and again it is not disputed 
that no corrupt practice has been committed by opponent No. 1 within the meaning 
of this sub-section. Then sub-s. (7) contains a further direction to the District Judge 
while exercising his jurisdiction under sub-s. (2), and that direction is : 

“If the validity of the election is brought in question only on the ground of an irregularity or 

informality which has not materially affected the result of the election or which has not been 
corruptly caused, the Judge shall not set aside the election.” 
Then s. 7 deals with disqualification which arises subsequent to the election of the 
member and during the term of his office; and sub-s.(2) confers jurisdiction upon the 
State Government to decide any question with regard to a vacancy under that section. 
Section 9 confers the power upon the State Government to remove, either on its own 
motion or on the recommendation of the board supported by a resolution passed by a 
two-thirds majority, any member elected, appointed or nominated on the school 
board, if such member has been guilty of misconduct in the discharge of his duties or 
of any disgraceful conduct or has become incapable of ‘performing his enue as & 
member by reason of any physical or mental infirmity. 

Now, Mr. Desai’s contention on behalf of opponent No. I is that T N as the 
Returning Officer investigated the educational qualification of.his client and inas- 
much as he was satisfied that he had the requisite qualification and allowed him to be 
nominated, his decision became final and that decision. cannot be challenged by the 
District J udgo. In the first place, there is nothing in the Act or in the-Rules framed 
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under the Act which makes the decision of the Returning Officer accepting a nomina- 
tion*paper as It may be pointed out that the rules provide for an appeal if the 
Returning Officdt rejects a nomination paper, but there is no provision for appeal if he 
accepts a nomination. Mr. Desai wants us to infer from that fact that the decision 
of the Returning Officer becomes final as soon as it is given because the rules do not 
even provide for an appeal from his decision. It is a well known principle of election 
laws that decisions of Returning Officers cannot be challenged while the election has 
still to take place, and we often find provisions in rules where the decision of the 
Returning Officer is made final. But the finality is only an ad hoc finality. The 
reason for that finality is that the election should not be held up by parties going to 
civil Courts and getting their rights adjudicated. The law provides that the proper 
time to adjudicate upon these rights is by election petitions after the election has 
taken place. But here, as we have already pointed out, there is not even a provision 
giving an ad hoc finality to the decision of the Returning Officer. Therefore, it can- 
not be said that the jurisdiction of the District Judge has been ousted by the Legisla- 
ture making the decision of the Returning Officer final. 

It is then contended that the District Judge has no jurisdiction to consider the 
qualification of a member under s. 6 and it is pointed out that no corrupt practice has 
been established against opponent No. 1 undersub-s. (5) ofs. 6. Now, as we have had 
occasion to point out in Narayan Maruti v. District Judge, Kolaba!, when considering 
the analogous provision of the Bombay District Municipal Act, the jurisdiction of the 
District Judge under sub-s. (2) is a very wide jurisdiction and that jurisdiction is in no 
way limited either by sub-s. (5) or sub-s. (7), This is not a case where a disqualifica- 
tion attaches to an elected member after he has been elected. The contention of the 
petitioner is that opponent No. 1 was not eligible for being elected and it is difficult to 
understand why it could not be said that the election is not valid when the person who 
has been elected was not eligible to be elected at all. Therefore, what the petitioner 
sought before the District Judge was to challenge the validity of opponent No. 1’s 
election on the ground that he had no qualification required by the statute in order 
that he should be elected. Therefore, the disqualification relied upon by the peti- 
tioner was a disqualification which prevented opponent No. 1 from being eleeted. 
It was not a disqualification which brought about a vacancy by reason of a disqualifi- 
cation arising subsequent to the election. 

It is then pointed out that the jurisdiction of the District Judge may arise if the 
case were to fall under s. 5 which specifically deals with disqualification of members 
and which provides that no person shall be elected, appointed or nominated a member 
of a school board, and then various qualifications and disqualifications follow, and it is 
- urged that if the intention of the Legislature was to confer jurisdiction upon the 
District Judge, the educational qualification would have been provided for in s. 5 and 
not in s. 4. Now, the scheme of the Act seems to be fairly clear. Section 5 deals 
with eligibility of every member of the board. Section 4 deals with the eligibility 
of some of the members of the board. Section 4 (4) deals with the eligibility of the 
members to be appointed by the State Government, and s. 4(7) deals with the eligi- 
bility of members who are to be elected under sub-s. (5), and therefore it is clear that 
the eligibility of members who are elected under sub-s. (5) could not have been dealt 
with in s. 5 which deals with the eligibility of every member of the school board. 
If the District Judge had jurisdiction to entertain this election petition on the ground 
of opponent No. 1 not being eligible to be elected, then it is clear that although it me y 
not be a case of corrupt practice under sub-s. (5) it is a case of an illegality under sub- 
s8. (7) which has materially affected the result of the election. Nothing can be clearer 
than this that inasmuch as opponent No. 1 has been elected although he was not 
eligible to be elected, the result of the election has been materially affected by op- 
ponent No. 1 being elected and someone else who was qualified not having been 
elected. ¢ 

Strong reliance is placed on a judgment of this Court in Narayan Maruti v. District 
Judge, Kolaba?. In that case we were dealing with the scheme of the Bombay 
District Municipal Act which in material particulars differs from the scheme of the 
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qualifications for becoming a councillor, and sub-s. (1A) provides : 

“If any person is elected or nominated as a councillor in contravention of the provisions of 
sub-section (1) his seat shall, subject to the provisions of sub-section (1B), be deemed to be 
vacant.” 

Sub-section (2) of that section provides for disqualification arising subsequent to the 
election. Both under sub-s.(1)and sub-s. (2) the authority competent to decide whe- 
ther a vacancy has occurred isthe Collector. Itwasin the light ofthis section that we 
considered the jurisdiction of the District Judge before whom the election was 
challenged on the ground that the elected member did not possess the qualification 
mentioned in s. 15 and we pointed out that the jurisdiction to declare a vacancy on 
any of the grounds mentioned in s. 15 was exclusively conferred upon the Collector 
and therefore that jurisdiction could not be exercised by the District Judge. Now, 
when we turn to the Bombay Primary Education Act, as already pointed out, no 
machinery is provided for deciding whether a member elected was eligible to be elect- 
ed either under s. 4 ors. 5. It is only when we turn to s. 7, which deals with sub- 
sequent disqualification, that the Act expressly provides that the State shall decide 
any question as to a disqualification arising unders.7. It cannot possibly be suggest- 
ed that the defeated candidate or a voter should be without any right if a person has 
been elected to the school board without possessing the necessary qualification under 
s.4or under s. 5. In the absence of any jurisdiction conferred either upon’ the 
Collector or the State Government, it is clear that it is only the District Judge while 
dealing with an election petition who can decide whether a person was elected without 
his having the necessary qualification or without his being eligible to be elected. It 
is equally clear that acceptance or rejection ofa nomination paper is part of an election 
and therefore what the District Judge was doing in deciding that opponent No. 1 
did not have the educational qualification was really deciding that the election was 
not properly held as required by the law in that a nomination paper was improperly 
accepted and that a person was elected who was not qualified to be elected. The 
learned Assistant Judge has taken the view that he has no jurisdiction to go into the 
question of the validity of the nomination in view of s. 6 of the Primary Education 
Act. In our opinion that decision is clearly erroneous. As we have already pointed 
out, his jurisdiction arises under sub-s. (2) of s. 6 and that jurisdiction is wide enough 
to cover a case of a person being elected without the necessary qualification or without 
being eligible to be elected. On the facts he has held that opponent No. 1 did not 
have the requisite educational qualification required under s. 4. Surprisingly enough, 
having come to that conclusion he has taken the view that there was no material 
irregularity which affected the result of the election. As we have already pointed 
out, the learned Judge is clearly wrong when he holds that the result of the election 
is not materially affected when a person not qualified to be elected has been elected. 

We will, therefore, set aside the order of the learned Agsistant Judge who dismissed 
the petitioner’s potition and direct him to pass the necessary order for setting aside 
the election of opponent No. 1 in the light of this judgment. Rule absolute with costs 
against opponent No.1. No order as to costs of opponent No. 2. 


Rule made absolute. 


Bombay Primary Education Act. Under that Act s. 15 lays down (e general dis- 
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Before Mr. Justice Rajadhyaksha. 


THE amenp }pap MUNICIPAL CORPORATION v. KULINSINH MANIBHAT 
SETH.* 

Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Sec. 32—Levy of special water rate— 
Payable from earliest day in the current official year. 

A borough municipality prepared an assessment list for the imposition of a special water 

rate for the year 1946-47. After the commencement of the assessment year on April 1, 1946, 

it amended one of its rules which came into force on July 1, 1946, under which the 

assessee’s property became liable to the levy of special water rate. On March 24, 1947, 

the municipality issued a notice, under s. 82 of the Bombay Municipal Boroughs Act, 1925, 

to the assessee for amendment of the assessment list. The notice was served on the assessee 

on April 2, 1947. The assessee made objections, which were rejected by the municipality 

on January 12, 1948. The municipality then called upon the assessee to pay the special 
water rate from July 1, 1946, to March 81, 1947 :— 

Held, that the assessee was not liable to pay the special water rate for the period from 

July 1, 1946, to March 81, 1947, because if the assessment was made before March 81, 1947, 

it would have taken effect from July 1, 1946, which was the earliest day in the current official 

. year 1946-47, under s. 32 of the Bombay Municipal Boroughs Act, 1925. 
Subbappa Mallappa v. Bouni' and Sholapur Municipality v. Governor General,’ relied on. 


Taa facts are sufficiently stated in the judgment. 


R. M. Shah, for the applicant. 
‘ M. I. Patel, for D. V. Patel, for the opponent. 


RAJADHYAKSHA J. This application raises the question of the interpretation of sub- 
8. (3) of s. 82 of the Bombay Municipal Boroughs Act, 1925. The Ahmedabad 
Municipal Corporation, which is the applicant in the case before me, prepared an 
assessment list for the imposition of a special water rate for the year 1946-47, after 
following the regular procedure, After the assessment year commenced on April 1, 
1946, r. 336 of the Rules of the Ahmedabad Municipality was amended, and the 
amended rule came into force on July 1, 1946. Undertheamended rule, the property 
of Mr. Seth (the opponent) became liable to the levy of special water rate. But no 
such special water rate could be imposed upon the property of Mr. Seth until the 
assessment list was amended. For this purpose a notice for the amendment of the 
assessment list was given as required by s. 82 of the Bombay Municipal Boroughs Act, 
1925. It is not clear as to what was the precise period-which was mentioned in the 
notice before which Mr. Seth had to file his objections to the alterations proposed to be 
made in the assessment list. The notice for amendment of the assessment list was 
issued on March 24, 1947. But it does not appear to have been served upon Mr. Seth 
till April 2, 1947. Mr. Seth apparently did make objections to the alteration, and 
presumably they were made within the time fixed in the notice. But these objections 
were not adjudicated upon by the Standing Committee or other authorities mention- 
ed in s. 81 till January 19, 1948, when, it appears, the objections were rejected. It is 
presumbly on that date that the amendment was authenticated. Thereafter the 
Municipality presented a bill for the payment of the special water rate from July 
1, 1946, when the amended rule came into force, till March 31, 1947. When the bill 
was not paid, a notice of demand was issued on the March 19, 1948, as provided in 
sub-s.(3) of s. 104. Thereupon Mr. Seth appealed, against the claim included in the 
bill, to the Stipendiary Magistrate, Ahmedabad, in accordance with the provisions of 
8. 110 of the Bombay Municipal Boroughs Act. The appeal was allowed on March 18, 
1950, and the learned Additional Stipendiary First Class Magistrate, Ahmedabad, 
ordered that the Municipality should not recover the special water rate for the period 
from July 1, 1946, to March 31, 1947. Against that decision an application in re- 
vision was filed before the learned Sessions Judge, as provided for in sub-s. (3) of 
s. 110. e The learned Sessions Judge confirmed the decision of the learned Magistrate 


* Decided, September 30,1954. CivilRevision Shah, Additional Stipendiary Magistrate, First 
Application No. 881 of 1958, from the decision Class, at Ahmedabad, in Non Mill Appeal 
of P. J. Majumdar, Assistant Judge, at Ahme- No. 584 of 1948 (416/50). 
dabad, in MiscelManeous Application No. 66 of 1 pail 50 Bom. L. R. 701. 

1951, confirming the orders passed by C. V. 2 (1946) 49 Bom. L. R. 752. 
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and dismissed the revision application. Against that order the Mygnicipality has 
come in revision. . 

I have no doubt that the view taken by both the Stipendiary Magktrate and the 
learned Sessions Judge is correct. Section 82 of the Bombay Municipal Boroughs Act 
provides for the amendment of the assessment list. This list can be altered at any 
time, but before the list can be altered, the Municipality has to give a notice to the 
persons interested in the alteration of the list of a date not less than one month from 
the date of the service of such notice, before which any objection to the alteration 
can be made. Under sub-s.{2), the objections made by any person before the time 
fixed in the notice has to be disposed of in the manner provided by sub-s. (2) of s. 81 
which deals with the hearing of objections to the original assessment list. Then comes 
sub-s. (3) of s. 82 on which Mr. Shah for the Municipality has relied. It is in the 
following terms :— 

“An entry or alteration made under this section shall, subject to the provisions of section 110, 

have the same effect as if it had been made in the case of a building constructed, altered, added 
to or reconstructed on the day on which such construction, alteration, addition or reconstruction 
was completed or on the day on which the new construction, alteration, addition or reconstruction 
was first occupied, whichever first occurs, or in other cases, on the earliest day in the current 
official year on which the circumstances justifying the entry or alteration existed; and the tax 
or the enhanced tax as the case may be shall be levied in such year in the proportion which the 
remainder of the year after such day bears to the whole year.” 
It is the contention of Mr. Shah that once the alteration is made it takes effeot from 
the earliest day in the official year in which the circumstances justifying the entry 
or alteration exist. Mr. Shah argues that the circumstances justifying the alteration 
came into existence on July 1, 1946, when r. 336 of the Ahmedabad Municipal Rules 
was amended, and it is therefore argued that it is within the power of the Munici- 
pality, after the list is amended, tolevy the tax from July 1, 1946. If this submission 
is correct, then the presentation of the bill for special water rate for the period from 
July 1, 1946,to March 31, 1947, would be in order. But in my view this argument 
overlooks the importance of the word “current” in sub-s. (3) of s. 82. The liability 
to the payment of the tax is contingent upon the authentication of the list or amend- 
ment thereof, for under sub-s. (6) of s. 81, the entries in the assessment list are to be 
accepted as conclusive evidence of the valuation and the basis prescribed in the Rules. 
The alteration could be made at any time during the current official year, and under 
sub-s.(3) of s. 82 the amendment takes effect from the earliest day in that official 
year. Ifin the present case the amendment had been made before March 31, 1947, 
then it would have taken effeot from July 1, 1946, which is the earliest day in the cur- 
rent year 1946-47. when the liability for the imposition of special water rate arose 
by the amendment of r. 336. This is clear from the decision of Mr. Justice Dixit 
in Subbappa Mallappa v. Bonnit. At p. 705, the learned Judge observes : 

“ ,..Section 82(3) shows that although amendments are made in the course of the year 
they become effective from the commencement of the year.” 

In the present case even if the amendment had been made before March 31, 1947, 
it could not become effective from April 1, 1946, because the amendment of r. 336 
came into force on July 1, 1946. But what bas happened in this case is that the 
amendment was authenticated after hearing objections on January 19,. 1948, i.e. 
in the official year 1947-48 which was then current. Therefore it would come into 
effect only from April 1, 1947. The opponent would, therefore, be liable to the pay- 
ment of the special water rate for the A i commencing from April 1, 1947, but not 
for any period prior to that date. The crucial point of time is the date when the 
entry is authenticated in any particular official year, after hearing objections of the 
parties. This view gains support from the judgment of Mr. Justice Lokur in Sholepur 
Municipality v. Governor General?. In that case the Sholapur Municipality when 
preparing the assessment list for the year commencing from April 1, 1937, by a Mistake 
omitted certain buildings situated within its limits. The mistake was discovered in 
May 1939 and after giving proper notice to the plaintiff, the assessment list was 
corrected under s. 82 of the Act. The precise date when it was corrected does not 
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appear from the Report. But it was obviously in the official year 1939-40. There- 
after a bill wab sent to the plaintiff for the recovery of the arrears of tax for the two 
previous years, 1937-38 and 1938-39. It was held by Mr. Justice Lokur that 

“ ...under 8. 82(8) of the Bombay Municipal Boroughs Act, the corrected list must be 
deemed to have come into force from April 1, 1989 (Le., for the assessment official year 1989-40 
during which the amended list came into force), and, therefore, the Municipality could not recover 
the arrears for the years 1987-88 and 1988-89 according to the corrected list.” 


There is no warrant for the submission of Mr. Shah that whatever be the year in 
which the assessment list is corrected, the assessment list must be deemed to come into 
force from the date when the liability for the payment of the tax arose, although the 
assessment list may have been corrected several years thereafter. The liability can 
only arise after the assessment list is corrected, after hearing objections of the tax- 
payer, and the amended list can be deemed to come into force only from the first day 
of the official year current when the amendment comes into force. As in tho case 
before mé the amendment came into force on January 19, 1948, it must be deemed to 
come into effect from the earliest day in the official year 1947-48, i.e. from April I, 
1947. The opponent, Mr. Seth is therefore liableto pay the tax for the year 1947-48, 
but not for the year 1946-47 or to be more precise, from July 1, 1946, to March 31, 
1947, for which the bill has been presented. 

It seems to me that the view taken by both the learned Magistrate and the Sessions 
Judge is correct, and the rule must therefore be discharged with costs. 


Rule discharged. 


Before Mr. Justice Dixit and Mr. Justice Vyas. 


SABAVVA KOM HANMAPPA SIMPIGER v. BASAPPA ANDANEPPA 
CHINIWAR.* 

Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 28, 12, 13— 
Arbitration Act (X of 1940), Sec. 17—Civtl Procedure‘Code (Act V of 1908), O. XXIII, t. 8-—~ 
Dispute between landlord and tenant regarding rent and termination of tenancy referred to 
arbitration—Court empowered under Act to decide such dispute passing decree in terms of award 
given by arbitrators——-Whether Court has jurisdiction to pass such decree—Executabtlity of decree. 

The words “no other Court shall have jurisdiction to entertain any such suit, proceeding 
or application or to deal with such claim or question” in s. 28 of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947, exclude reference to arbitration of a dispute 
relating to recovery of rent or possession of premises to which provisions of Part II of the 
Act apply. 

A dispute regarding rent and termination of tenancy in respect of a shop was referred to 
arbitration by the plaintiff, who owned the shop, and the defendants to whom it was let out 
fora year. The arbitrators gave their award and thereafter the plaintiff made an application 
to the Court of the Civil Judge, Junior Division, at Muddebthal, where the shop was situated, 
for a decree in terms of the award. The Court treated the application as a suit and passed a 
decree in terms of the award of the arbitrators. The plaintiff sought to execute the decree 
and the defendants contended that the decree passed by the Court was without jurisdiction 
and that, therefore, the darkhast did not lie :— 

Held, that the decree passed by the Court was without jurisdiction and was not capable of 
execution, 

Muhammad Ibrahim Khan v. Ahmad Said Khan! and Mahadeo Prasad vw. Bindeshri Prasad,* 
referred to. 


Own Sabavva (plaintiff), who owned a shop at Muddebihal in Bijapur district, let 
out the shop to Basappa and Shanmukhappa (defendants), for a period of one year 
on a rent note which was to expire on November 10, 1950. The annual rent reserved 
was Hs. 450. The defendants did not vacate the shop after the expiry of the rent 


* Decided, September 30, 1954. Second Appeal Division, at Muddebihal, in Darkhast No. 180 
No. 1167 of 1954, from ‘the decision of D. S. of 1982. 
Lupane, Aasistant Judge, at Bijapur, iù Appeal 1 (1910) I. L. R. 32 AH. 508, 
Na 875 of 1952, reversing the order passec 8.C. 6 I. C. 219. 
by M. V. Yethinmani, Civil Judge, Junior 2 (1908) L L. R. 80 All. 137. 
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note and as a resulta dispute arose between the parties. The parthes referred ghe 
dispute to arbitration and the arbitrators gave an award on Novefaber 17, 1950. 
The plaintiff then filed a suit against the defendants for a decree in terms of the 
award and the Civil Judge at Muddebihal, on January 31, 1951, passed a decree 
which was in the following terms :— 

1. The defendants do make vahtwat of the suit shop that is, the shop situated in the town 
Muddebihal in the Hosa Pyati, on the side of the Almati-Talikoti road, taluka and sub-district 
Muddebihal, district Bijapur, bounded on the east by the shops belonging to Sangappa Nagthan 
and Murigeppa Nasi, on the south by the ‘Wakhar’ (godown) belonging to Nasi, on the west by the 
shop belonging to the Muslim community and on the North by the road—the shop thus enclosed 
within the above mentioned four boundaries—upto the Ist of Kartik Shuddha of the Shaka 
year 1874 (i.e. 19-10-1952 A.D.), as tenants on rent (and) thereafter deliver up possession of the 
plaintiff's shop to her. 

2. The defendants do pay to the plaintiff, on the below mentioned dates, rent at the rate 
of Rs. 225 half of the annual rent of Rs. 450. The particulars whereof are :-— à 

Rs. 225 On the date the 1-12-1950. 

Rs. 225 On the date the 1-6-1951. 

Rs. 225 On the date the 1-12-1951. 

Rs. 225 On the date the 1-6-1951 (? 1952) 

Payment to be made as stated above. 

8. Ifthe defendants fail to pay in time, the amount of any of the instalments as mentioned 
above, the plaintiff do recover at once the amount of the instalment in default and do take pos- 
session of the shop, at once, and do make vahiwat thereof as owner. 

4, Regarding costs no order is made. 

5. At the time of giving up (possession of) the shop the defendants are not to.raise any 
objections in any manner whatever. 


On October 22, 1952, the plaintiff filed a darkhast in execution of the award decree 
and asked for possession of the shop. The defendants inter alia contended that the 
term of the award decree which required them to vacate the shop was contrary to the 
Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, and, therefore, 
the executing Court was not bound to execute this part of the decree. The executing 
Court allowed the darkhast to proceed. The defendants appealed to the District 
Court and the Assistant Judge, allowed the appeal and dismissed the darkhast, 
observing in his judgment, as follows :— 

“ ...The concluding words of the section namely that ‘No other Court shall have jurisdiction 
to deal with such claim or question’ are very important. It has been pointed out by their Lord- 
ships of the Allahabad High Court in Mohammad Ibrahim Khan v. Ahmad Satd Khan (6 I. C. 219) 
that an arbitrator is a tribunal which is chosen by the consent of parties, and unless the law allows 
them to choose such a tribunal in respect of certain classes of cases, they have no power to do s0. 
Section 28 of the Act does not recognise such a tribunal. On the other hand, it discountenances 
any other tribunal, except those mentioned therein for the purpose of dealing with the question 
under consideration. In view of this implication of s. 28 of the Act, the reference to arbitration, 
the consequent award and the decree following upon it are all without jurisdiction. The award 
decree is, therefore, a nullity and the same can be ignored without setting it aside. Shri. K. R. 
Deshpande for the respondent fairly stated that if the reference to arbitration was held to be 
without jurisdiction, the award decree would follow suit and must be held to be a nullity. The 
conclusion reached, goes to the root of the matter and on this ground alone the appellants must 
succeed,” 


The plaintif appealed to the High Court. 


K.G. Datar, for the appellant. 
R. A. Jahagirdar, with N. M. Shanbhag, for the respondents. 


Dıxır J. This second appeal raises a question under s. 28 of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947. The circumstances giving rise 
to the execution application in which the question arises are these. 

One Sabavva Kom Hanmappa Simpiger, a resident of Muddebihal in the Bijapur 
District, is the owner of a shop situated in the Muddebihal town. The owner let out 
the shop to the two defendants upon a lease which commenced on November 11, 
1949. The period of the lease expired on November 10, 1950. The annual rent re- 
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segved was a sum of Rs. 450. Tho tenants did not vacate the shop in accordance 
with the te of the rent note and so a dispute arose between the parties. On 
November 16, 1950, the dispute was referred to arbitration and the arbitrators 
teen after hearing the contentions of the parties gave an award on November 

A proceeding was then taken to file the award in the Court and the proceeding 
came to be numbered as Civil Suit No. 455 of 1950 on the file of the Court of the Civil 
Judge of Muddebihal at Muddebihal. On January 31, 1951, the Court passed a decree 
in terms of the award and the material terms of the decree were as follows : 

“The defendants do make vahiwat of the suit shop ...up to the 1st of Kartik Shuddha of the 
Shaka year 1874 (i.e. 19-10-1952 A.D.), as tenants on rent (and) thereafter deliver up possession 
of the plaintiff’s shop to her.” 

Clause 2 of the decree then provides for the payment of the amount of the rent on 
certain specified dates. Clause 3 is also material and it runs as follows : 

“If the defendants fail to pay in time, the amount of any of the instalments as mentioned 
above, the plaintiff do recover at once the amount of the instalment in default and do take 
possession of the shop, at once, and do make vahiwat thereof as owner.” 

Clause 5 which is also material is in the following terms : 

“At the time of giving up (possession of) the shop the defendants are not to raise any objection 

in any manner whatever.” 
On October 22, 1952, the plaintiff-decree-holder filed an execution application to 
execute the decree and sought to recover possession of the property in suit. This 
application for execution was resisted by the defendants principally upon two grounds. 
Firstly, it was contended that the relief sought by the decree-holder for possession 
was contrary to the provisions of the Bombay Rent Control Act and, secondly, that 
the defendants-judgment-debtors were statutory tenants. The executing Court 
allowed the darkhast to proceed, holding that the decree was not contrary to law and 
that the judgment-debtors could not claim the benefit of s. 12(1) of the Bombay 
Rent Control Act. From this order the judgment-debtors appealed in the District 
Court, Bijapur, and the learned Assistant Judge allowed their appeal and dismissed 
the darkhast, holding that the decree passed by the Court on January 31, 1951, was 
without jurisdiction. From the appellate decree the plaintiff-decree-holder has come 
up in second appeal. 

Upon this appeal, Mr. Datar for the appellant contends that the Court below was 
wrong in holding that the decree sought to be executed was one without jurisdiction. 
At the outest, it may be observed that two points were raised in the lower appellate 
Court. One of these was one relating to the question of jurisdiction and the other 

_was about the judgment-debtors being contractual tenants. This latter question 
was rejected by the lower appellate Court and has not been repeated in this Court. 
.The only question for decision, therefore, is whether the lower appellate Court was 
right in holding that the decree passed by the Court on January 31, 1951, was one with- 
out jurisdiction. 
__-Now, the question turns upon the proper interpretation of a part of s. 28 of the 
Bombay Rents, Hotel and Lodging House Rates Control Act, 1947. As the question 
is one of interpretation, it would be convenient, I think, to reproduce the material 
part of the section. It runs as follows: 

“Notwithstanding anything contained in any law and notwithstanding that by reason of the 
amount of the claim or for any other reason, the suit or proceeding would not, but for this provision, 
be within its jurisdiction,.... 

(b) elsewhere, the Court of the Civil Judge (Junior Division) having jurisdiction in the 
area in which the premises are situate or, if there is no such Civil Judge, the Court of the Civil 
Judge (Senior Division) having ordinary jurisdiction, 

shall haVe jurisdiction to entertain and try any suit or proceeding between a landlord and a tenant 
relating to the recovery of rent or possession of any premises to which any of the provisions of 
this Part apply and to decide any application made under this Act and to deal with any claim or 
question arising out of this Act or any of its provisions; and, subject to the provisions of sub- 
section (2), no ofher court shall have jurisdiction.to entertain any such suit, proceeding or applica- 
tion or to.deal with such claim or question.” . 
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One obvious comment upon the section is to say that the section has a very yide 
connotation. Under thesection certain Courtsnamed in that sectionfhave been given 
the power to entertain and tryasuit ora proceeding between a landlord and a tenant 
and those Courts also have been given the power to decide an application made under 
the Act, as also to deal with any claim or question arising out of the Act or any of its 
provisions. There is no dispute as regards the first part of the section. The part 
of the section which has given rise to the controversy between the parties is that 
part which is “no other Court shall have jurisdiction to entertain any such suit, pro- 
ceeding or application or to deal with such claim or question”. To my mind, the 
concluding part of s. 28(1) presents two aspects. It either means that it is only the 
particular Courts mentioned in the section which have been given jurisdiction to 
entertain the matters specified in the section and no other Court has been given such 
jurisdiction. The other aspect is that what the section prohibits is the entertaining 
of any suit or proceeding only by any other Court and it has no reference whatever 
to a proceeding initiated by way of an arbitration. Mr. Datar appearing for the 
plaintiff-decree-holder contends for tha latter view. The first aspect has been 
supported by Mr. Jahagirdar appearing for the judgment-debtors and the question 
for decision is which of the two possible views is the correct view. 

Now, the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, was 
passed in order to regulate the relations between a landlord and a tenant, aa also to 
control the rents and to provide for repairs of certain premises, as also to provide for 
rates of hotels and lodging houses and to make provisions for evictions. To the 
extent to which this is a special piece of legislation, it undoubtedly modifies the law of 
the land. The provisions relating to a lease are enacted in s. 105 and the following 
sections in the Transfer of Property Act, 1882, and the intention being, therefore, 
to regulate the relations between a landlord and a tenant, it is obvious that s. 28 was 
enacted in order to confer jurisdiction upon certain Courts and not upon.others. 
An indication of the intention of the Legislature in making special provisions with 
respect to the relations between a landlord and a tenant may be had by reference to 
ss. 12 and 13 of the Act. Section 12 (1) provides that 

“A landlord shall not be entitled to the recovery of possession of any premises so long as the 

tenant pays, or is ready and willing to pay, the amount ofthe standard rent and permitted increases, 
if any, and observes and performs the other conditions of the tenancy, in so far as they are con- 
sistent with the provisions of this Act.” 
Section 12(2) prohibits the institution of a suit by a landlord against a tenant on 
grounds specified in that sub-section. Section 12(3)(a) prescribes the circumstances 
under which the Court may pass a decree for eviction in a suit for recovery of posses- 
sion. Section 12(3)(5) is important and it provides that : 

“ ,,.no decree for eviction shall be passed in any such sult if, on the first day of hearing 
of the suit or on or before such other date as the Court may fix, the tenant pays or tenders in 
Court the standard rent and permitted increases then due and thereafter continues to pay or 
tender in Court regularly such rent and permitted increases till the suit Is finally decided and also 
pays costs of the suit as directed by the Court.” s 
Therefore, under s. 12(3)(b) it would not be open to a Court to pass a decree for eviction 
where on the first day of hearing of the suit the tenant pays or tenders in Court the 
standard rent and permitted increases then due and thereafter continues to pay or 
tender in Court regularly such rent and permitted increases. This benefit is also 
extended to a tenant who does not pay the amount of the rent in the trial Court but 
pays itin appeal. Then there iss. 13 and it sets out the circumstances under which a 
landlord will be entitled to recover possession of the premises and the circumstances 
are set out in ols. (a) to (l) of the section. Section 13(2) is important. It provides 
that : 

“No decree for eviction shall be passed on the ground specified in clause (g) of sub-section(Z) 
if the Court is satisficd that, having regard to all the circumstances of the case including the 
question whether other reasonable accommodation is available for the landlord or the tenant, 
greater hardship would be caused by passing the decree than by refusing to pass it.” 

It is clear, therefore, that s. 13(2) prohibits a Court from passing a decre for eviction, 
if the balance of convenience is in favour of the tenant and is against the landlord. 
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Then there is s. 13(3) which sets out the circumstances in which the Court may pass 
a decree on groupids specified in cl. (A) or (4) of sub-s.(Z) only in respect of a part of the 
premises and finally s. 13(34) sets out the circumstances under which a decree for 
eviction will not be passed on grounds specified in cl. (A/) of sub-s. (1). It is obvious 
that a perusal of s. 12 and s. 13 shows that certain benefits are conferred upon a tenant, 
and whether or not a tenant is entitled to those benefits will depend upon the satis- 
faction of the Court which is called upon to pass a decree for possession in favour of the 
landlord and against the tenant. 

It is with this background that one has now to consider the effect of arbitration and 
the award following it which has led to the passing of the award decree. Now, the 
arbitration took place under the Arbitration Act, 1940, without the intervention of 
the Court and an award was made by the arbitrators (panchas) and under s. 17 the 
Court has to pass a decree. Section 17 provides that : 

“Where the Court sees no cause to remit the award or any of the matters referred to arbitra. 

tion for reconsideration or to set aside the award, the Court shall, after the time for making an 
application to set aside the award has expired, or such application having been made, after refusing 
it, proceed to pronounce judgment according to the award, and upon the judgment so pronounced 
a decree shall follow and no appeal shall lie from such decree except on the ground that it is in 
excess of, or not otherwise in accordance with, the award.” 
The only impediment is the one afforded by s. 30 and s. 30 enumerates the grounds 
for setting aside the award. If, therefore, the application for setting aside the award 
does not succeed or if no application is made, then under s. 17 the Court has to proceed 
to pronounce judgment according to the award, and upon the judgment so pronounced 
a decree is to follow. In the present case the Court of the Civil Judge, Muddebihal, 
passed a decree in terms of the award on January 31, 1951, and the decree provided 
for, inter alia, possession of the property to be given to the plaintiff and by the de- 
fendants in circumstances mentioned in cl. 1 of the decree. The question which then 
arises is : Is the decree passed by the Court a decree passed by it after applying its 
mind to the provisions of the Act or is it merely a decree following a decision made by 
an arbitrator ? In other words, is it the decision of the arbitrator and not the deci- 
sion of the Court which had ended in the decree ? Now, the expression “no other 
Court” as occurring in s. 28 may either mean that it is any other Court that is pro- 
hibited from entertaining a suit or it may mean a Court other than the Court men- 
tioned, which may include an arbitrator. The expression ‘‘Court” means ‘a tribunal 
empowered to hear and determine issues between parties, upon pleadings either oral 
or written, and upon evidence to be adduced under well-defined and established rules, 
according to settled principles of law’ (See The Law Lexicon of British India by 
Ramanatha Aiyar, 1940, p. 254). The expression “arbitrator” is also defined in the 
same book at p. 81. It is as follows: 

“The arbitrator is the person to whose attention the matters in dispute are submitted—a 

judge of the parties’ own choosing, whose functions are judicial and whose duties are not those 
of a mere partisan agent, but of an impartial judge, to dispense equal justice to all the parties, 
and to decide the law and facts involved in the matters submitted, with a view to determining 
and finally ending the controversy.” 
The expression “Court” is defined in the Indian Evidence Act. It says that ‘Court’ 
includes all Judges and Magistrates, and all persons, except arbitrators, legally 
authorised to take evidence”. This shows that the expression “Court” as used in the 
Indian Evidence Act does not include an arbitrator. Besides, it is well settled that 
an arbitrator is not bound by technical rules of evidence. 

Mr. Datar contends that the expression “‘Court’’ occurring in “no other Court” in 
8. 28(1) can only mean the Court as ordinarily understood and will not include an 
arbitrator. Mr. Jahagirdar contends forthe opposite view and he says that although 
it is not correct to say that an arbitrator is a Court, an arbitrator is for all purposes 
in the p8sition of a Court. Ifthe expression “no other Court” as occurring in s, 28(1) 
is construed literally, Mr. Datar would seem to be right. But in this case we 
have to answer ourselves a further question which is, what is the true effect 
of s. 28(7) when it says that “no other Court shall have jurisdiction to 
entertain any such suit, proceeding or application or to deal with such claim or 
question ?”’ As I said in an earlier part of this judgment, the intention of the Legis- 
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lature is to constitute certain Courts which have been given power to deal with oertain 
specified matters as enacted in the Act. ‘If, therefore, it is the exchhsive jurisdiction 
of such Courts to entertain a suit, a proceeding or an application and to deal with any 
claim or question arising out of the Act, surely it is that special Court and that special 
Court alone which will have power to deal with these matters, and although s. 28(Z) 
does not, in express terms, exclude an arbitrator, it must be held that, by necessary 
implication, an arbitrator is prevented from dealing with matters which arise under 
the Act. This may seem to be an extra-ordinary result because this, in effect, would 
supersede the law of arbitration. It would be entirely for a party to choose its own 
tribunal. A party may elect to go to an ordinary Court or a party may choose its 
own tribunal for the settlement of a dispute, and to hold that the expression “no other 
Court” includes an arbitrator would, in effect, amount to saying that the law of arbi- 
tration cannot apply to a proceeding under s. 28 of the Act. This result, though it 
may, at first sight, seem to be startling, is implicit in the meaning of s. 28(1). An 
indication of the mind of the Legislature as to why any other Court should be pre- 
vented from having jurisdiction can be gathered from the provisions of s. 12 and 13. 
Tf, therefore, the Court is called upon to gives decision not in the light of the provisions 
contained in ss. 12 and 13 but merely called upon to give effect to an award which is 
nothing but a decision of an outside agency, it would be impossible to carry out the 
provisions of the Act. While, therefore, it may be conceded that there is a good deal 
of force in the contention of Mr. Datar for the appellant, I am not satisfied that it 
would be a reasonable view to take that in spite of the mandatory, and if one may say 
so, almost imperious provisions contained in s. 28(Z), an arbitrator should be allowed 
to deal with matters falling under the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947. Mr. Datar says that if a dispute arising under the Bombay 
Rents, Hotel and Lodging House Rates Control Act is not referred to arbitration, then 
it would virtually amount to rendering the law of arbitration nugatory. If such a 
result follows, it-is, I think, inevitable. According to s. 12 if a defendant pays the 
amount of the rent on the first day of hearing of the suit, the Court cannot in that 
event pass a decree for possession. Again, according to s. 13 the Court has to 
look to the balance of convenience of the parties and then to make an order for 
possession. If arbitrators appointed by parties decide in a manner contrary to the 
provisions of ss. 12 and 13, the result will be that the provisions of ss. 12 and 13 will 
be rendered nugatory. But that surely is not the intention of the Legislature. Mr. 
Datar also urged that it may result in making the provisions contained in O. XXIII, 
r. 3, of the Code of Civil Procedure nugatory. In my opinion, Mr. Datar is not right 
in his contention. In the latter case the suit will be filed in a Court contemplated by 
the Act. The Court will have to consider whether the terms of compromise are law- 
ful, and if satisfied thatthey are lawful, then the Court has no option but to pass a 
decree in terms of the compromise.’ This is a different thing from saying that the law 
of arbitration is not affected by the provisions contained in s. 28(1). 

This view has some authority in its favour. The learned Judge relied upon a deoi- 
sion reported in Mohammad Ibrahim Khan v. Ahmad Satd Khan! which is the same 
case as reported in Muhammad Ibrahim Khan v. Ahmad Said Khan*. Briefly stated, 
that was a case where there was 4 reference to arbitration in a case involving a public 
charity, the charity being a Wagf. One Ghulam Ghishti Khan created a Wagf and 
was the first mutawalli. He died and his son became mutawalli. On the death of the 
son, disputes arose about the succession between two other sons of the original 
founder and another person who was the son’s son. This dispute was referred to 
private arbitration and an award was made in favour of one of the sons of Ghulam. 
He applied to have the award filed in Court. The application was contested and the 
application was refused by the Court and from that order an appeal was brought in 
the ne Court. The learned Judges, dealing with the matter, said as follows 
(p. 513) : = 

“| ..A party canrefera matter ofa private ind{vidual right of a civil nature-to arbitration, 
but he has no power to refer a matter which is not purely of a private civil character....” $ 


Now, under s. 92 of the Civil Procedure Code the question is one in whieh the direction 
1 (1910) 6 I. C. 219. ; 2 (1910) L L. R. 82 All. 508. 
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of the Court becomes necessary for the administration of the trust. If, therefore, in 
such a case the matter was left for decision of an arbitrator without the intervention of 
the Court, it would result in the trust not being administered properly and according 
to the intention of the founder. It was for that reason that the High Court held 
that if the question is.one of a private individual right, the matter may be referred to 
arbitration. But if the dispute relates to something more than that, then in that 
event it would not be*open to the parties to refer the dispute to arbitration. The 
danger of allowing.a dispute to be referred to arbitration is strikingly set out at page 
513 of the report. This is what is said after quoting certain remarks of a judgment 
in Mahadeo Prasad v. Bindeshri Prasad! (p. 513) : : 
““ ,.. These remarks, in our opinion, apply with greater force to an attempt to have the right 
of succession to the trusteeship of a public charity settled by arbitration. If that were allowed, 
a very wide door for collusion, misfeasance and malfeasance in respect of trust property would 
be opened.” 
The other case to be referred to is Mahadeo Parasd v. Bindeshri Prasad in which it 
was held that the appointment of a guardian to a minor, not being a matter of private 
right as between parties, is not a question which can be settled by reference to ar- 
bitration. Now, in a matter arising under the Guardians and Wards Act, it is the 
welfare of the minor with which the Court is concerned and it is only from the point 
of view of the welfare of the minor that a guardian is to be appointed by the Court, 
subject of course to the principles laid down in the Act. Now, if such a question 
was referred to arbitration, then it may well be that the interest of the minor which is 
the upper-most consideration in such a case may not be properly considered by the 
arbitrator. It is only from this point of view that the Allahabad High Court held 
that the question was not one which could be settled by reference to arbitration. It 
seems to me, with respect, that there is sound principle in support of this view. In 
the case of a public charity, the question is not one pertaining to an individual. In 
the case of a minor whose guardian is to be appointed the question is not merely one of 
choice between two individuals. The question rests upon the welfare of the minor and 
it is for the Court to decide what is best in the interest of the minor. The principle 
of the two Allahabad cases, therefore, seems to be that where there is sound principle 
on the basis of which Legislatures have constituted Courts for specific purposes, it 
would not be right to allow arbitrators to decide those questions, when those questions 
are to be decided in the manner laid down in the Act. This being the position, it 
seems to me that the decision which was embodied in the award was a decision of an 
arbitrator, and even though a decree followed in terms of the award, it remained to be 
a decision of the arbitrator and not a decision of a Court. Under s. 28(1) it is the 
Court mentioned in the Act that has to deal with the question arising under the Aot, 
and if that Oourt instead of satisfying itself as to what form the order should take 
merely accepted the decision of an arbitrator, it would be surrendering its own judg- 
ment in favour of the arbitrator. From this point of view, it seems to me that the 
decree which followed the award is one which is passed without jurisdiction. 

But Mr. Datar contends that even if the decree is passed without jurisdiction, this 
is a question which cannot be taken up in execution. Now, the principles relating to 
the powers of an executing Court are well settled. An executing Court has to execute 
a deoree as it finds it. It cannot question the validity, the legality or the correctness 
of a decree. If the decree is invalid, is not legal or is not correct, it is a matter which 
must be takeriin appeal. Itis, therefore, well settled that in such a case the executing 
Court cannot refuse to execute the decree merely on the ground that the decree is 
invalid or the decree is illegal or the decree is incorrect. But it is equally well settled 
that if the Court which passed the decree had no jurisdiction to pass it, the question 
is one which the executing Court can decide and the executing Court on being satisfied 
that the Court which passed the decree had no jurisdiction to pass it can refuse to 
execute Ti, Mr. Datar for the appellant relies upon Karashiddayya Shiddayya v. 
Shree Gajanan Urban Co-operative Bank, Lid.2. That was a case where an award was 
made between a society and a person who was not a member of the society. Ob- 
viously, an awad between a society and a non-member would be wlira vires and a 


1 (1008) L L. R. 80 All. 187. - 2 (1942) 45 Bom. L. R. 558. 
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nullity. The award made in that case was executed as a decree.of the Court gnd in 
the proceedings following execution a sale was held and jt was cohfirmed.. At that 
stage the plaintiff filed a suit claiming a declaration that the sale of the property 
in execution of the award was null and void and the purchaser got no title to the pro- 
perty under the sale. The trial Court held that the award was void, but that the suit 
was barred by estoppel and also barred by limitation. The trial Judge, therefore, 
dismissed the suit and the decree was confirmed in first appeal. From the appellate 
decree an appeal was brought in this Court and Mr. Justice Broomfield, who delivered 
the judgment of the Court, allowed the appeal, observing as follows (p. 560) : 

“ ...There was nothing on the face of the award decree to indicate that it was without 
jurisdiction. It was only after a suit brought for the purpose and after a consideration of the 
provisions of the Co-operative Societies Act that it has been found to be a nullity. The case 
therefore is governed by the decision of our own High Court in Hari Govind v. Narsingrao Konher- 
rao,! and the validity of the decree was not a matter which the executing Court was competent 
to go into. Clearly, therefore, it would have made no difference whether the plaintiff had raised 
the point in the execution proceedings or not and the argument based on the principle of res 
judicata falls to the ground.” 


Now, in the first place, the question arose in a suit and not in proceedings in execution. 
In the second place, the case is also an authority for the proposition that all proceed- 
ings taken in execution of a decree which has been found to be a nullity are null and 
void and a deoree which is a nullity is incapable of execution. In our opinion, this is, 
with respect, the correct principle. In the present case although the decree is passed. 
by the civil Court, the decree embodies a decision not of the Court but of the arbi- 
trator. As, in our view, an arbitrator has no jurisdiction to deal with a matter arising 
under the Act, the decree passed by the Court is one without jurisdiction. It is 
obvious, therefore, that the executing Court is entitled to refuse to execute the decree. 
If any authority is necessary, it is afforded by the decision in Sadashiv Mahadeo v. 
Mahomed Yakub?. 

On these grounds, I think, the view taken by the lower appellate Court is right. 
The appeal, therefore, fails and the same will be dismissed with costs. 


Vyas J. [agree. Ashort butan interesting point oflaw which has arisen for decision 
inthis appeal is whether, ina matter relating to the recovery of rent or possession of 
premises to which the provisions of Part IT of the Bombay Rents, Hotel and Lodging 
House Rates Control Aot, 1947, apply, the Court under s. 28 of the Act has jurisdiction 
to pass a decree in terms of the award made by the arbitrators chosen by the parties. 
The facts leading up to this Second Appeal have been stated by my learned brother in 
his judgment. Upon a dispute arising between the plaintiff and the defendants about 
the rent and termination of tenancy of a certain shop, the parties on November 16, 
1950, referred the dispute to the arbitration of the two Panchas, Malkajappa and 
Sangappa ; and the arbitrators gave their award on November 17, 1950. The 
plaintiff's contention was that, according to ths terms of the lease, the defendants were 
to vacate the shop on November 10, 1950, and she claimed possession on the ground 
that the shop was reasonably and bona fide required for occupation by herself. Al- 
though the arbitrators cameto the conclusion that the shop was bona fide required by 
the plaintiff for her personal use, they allowed the defendants to remain in possession 
thereof till October 19, 1952, on condition that the defendants paid Rs. 225 to the 
plaintiff as rent on each of the undermentioned dates : 

December 1, 1950; June 1, 1951 ; December 1, 1951 and June 1, 1952. 

The arbitrators gave the award accordingly and that was done, asI said, on 
November 17, 1950. Thereafter, the plaintiff made an application to the 
Court of the Civil Judge, Junior Division, Muddebihal, praying that a decree 
be passed in terms of the award. The .said application was treated as suit 
No. 455 of 1950. In that suit, on January 30, 1951, a decree wgs passed 
by the Civil Judge, Junior Division, Muddebihal, in terms of the award of 
the arbitrators. On October 22, 1952, the decree-holder filed a darkhast to execute 
the decree against the judgment-debtors. The judgment-debtors opposed the dar- 


1 (1918) I. L. R. 88 Bom. 194, 2 (10948) 45 Bom. L. R.877. 
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1954. le SABAVVA HANMAPPA V. BASAPPA (A.C.J.)—Vyas J. 269 


khast and contended that the award was a nullity as the arbitrators had no jurisdiction 
‘under the Bombay Act LVIT of 1947 to entertain and deal with any claim or question 
arising out of the Act or any of its provisions. Their further contention was that, as 
the decree was based. on the award which was a nullity, the decree also was without 
jurisdiction. The Civil Judge, Junior Division, Muddebihal, rejected the contentions 
ofthe judgment-debtors and directed that the darkhast should proceed. On appeal, the 
learned Assistant Judge, Bijapur, held that the provisions of the Bombay Act LVII 
of 1947 did not recognise recourse to the law of arbitration, did not recognise tho 
tribunal of arbitrators and that, therefore, the reference to arbitration, the award and 
the decree based on the award were all without jurisdiction. He accordingly allowod 
the appeal of the judgment-debtors and dismissed the darkhast. Thereupon, tho 
decree-holder has come to the High Court in second appeal. 

On behalf of the plaintiff-decree-holder, Mr. Datar contends that, in so far as the 
plaintiff's application which was treated as suit No. 455 of 1950 asked for a decreas for 
the recovery of rent and possession of the shop, i.e. the premises let out for trade within 
the meaning of s. 6(1) of the Act, it was a proceeding under s. 28 between a landlord 
and tenant and, therefore, the Court under s. 28 had jurisdiction to try that proceed- 
ing and decide it. It is contended thatthe Court of the Civil Judge, Junior Division, at 
Muddebihal, which passed the decree in suit No. 455 of 1950, was competent to pass a 
decree which it did pass ; and, says Mr. Datar, simply becausethe decree was passed in 
terms of the award, it could not be said that the Court which was competent under 
8. 28 to pass a decree in a suit or proceeding relating to recovery of rent or possession 
and which did pass the decree in pursuance of that competence, did not have jurisdic- 
tion to pass it. It is argued for the appellant that what is expressly excluded by s. 28 
is the jurisdiction of a Court other than the Court mentioned in cls. (a) and (b) of the 
said section and it is said that an arbitrator is not a Court and therefore not excluded 
by the words “‘no other Court shall have jurisdiction to entertain any such suit, pro- 
ceeding or application or to deal with such olaim or question” in s. 28. In short, 
Mr. Datar’s submission is that, for the purpose of dealing with and deciding a suit or 

proceeding under s. 28, the law of arbitration is not excluded, abrogated or superseded 
and arbitration is not forbidden. Therefore, says Mr. Datar, even in the matter of a 
suit or proceeding relating to recovery of rent or possession of premises to which the 
provisions of Part IT of the Act apply, the parties can go to arbitration, the arbitrators 
can validly arbitrate and give an award, and when the award is given and a party 
files a suit or a proceeding to obtain a decree on the basis of it, a Court under s. 28 
can competently pass a decree in terms of the award. It is contended that to hold 
that a recourse to arbitration is forbidden or excluded by s. 28 is to render nugatory 
the law of arbitration in matters relating to recovery of rent, ejectments etc. We are 
told that the Legislature could not have intended to create such a position. 

Mr. Datar’s contention is opposed to the plain language of s. 28 which makes the 
intention of the Legislature amply manifest. Section 28 opens with the words 
“Notwithstanding anything contained in any law”? and there is no doubt that the 
Legislature intended to include in other laws the law of arbitration when they used 
the words “‘in any law”. These opening words of the section clearly suggest, I think, 
that though under the law of arbitration it would be open to parties at dispute re- 
garding rights of a civil nature to refer the dispute to an arbitration, so far as the dis- 
pute is between a landlord and a tenantandso far as it relates to the recovery of rent 
or possession of premises to which the provisions of Part II of the Act apply, the 
Legislature intended to lay down and in terms laid down that the jurisdiction to decide 
the dispute shall vest in the Court mentioned in ols. (a) and (b) of the section and in 
“no other Court”. When the Legislature creates a special Court for entertaining, 
dealing with and deciding certain specified matters, the jurisdiction of other Courts, 
tribunals and bodies of persons, which they might under the ordinary law possess to 
entertainer deal with the said matters, is ousted or taken away by necessary implica- 
tion ; otherwise, the creation of a special Court becomes meaningless ; for, the parties, 
if they are inclined to do so, can easily contract out of the provisions of s. 28 and can 
defeat the intention of the Legislature, namely that certain matters shall be entertain- 
ed and dealt with only by certain Courts, by having recourse for instance to the law of 
arbitration. In my view, the words “no other Court shall have jurisdiction to enter- 
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tain any such suit, proceeding or application or to deal with such claim or question” 
exclude resort to arbitration by necessary implication. Notwithstanding the cre&tion / 
of a special Court for the purpose, if landlords and tenants choose arbitrators for 
dealing with and deciding the disputes regarding recovery of rent and possession 
of premises, the special Court would become a mere award-recording machine. 
I do not think the Legislature intended to create such a result. 

There is no doubt that a reference to arbitration is excluded by s. 28 of the Act and 
that becomes clear in this way also. If arbitration is not excluded, then if parties go 
to arbitration and if the arbitrators give an award and if the award directs that the 
tenant must deliver possession to the landlord on or before a certain date and if the 
Court has to pass a decree in terms of the award, what would happen in a case in 
which on the very first date of hearing before the Rent Court, before whom the award 
is filed for obtaining a decree in terms thereof, the tenant tenders rent in Court ? 
Section 12(3)(6) of the Act provides that r 

‘**... no decree for eviction shall be passed in any such suit if, on the first day of hearing of 

the suit or on or before such other date as the Court may fix, the tenant pays or tenders in Court 
the standard rent and perniltted increases then due and thereafter continues to pay or tender in 
Court regularly such rent and permitted increases till the suit is finally decided and also pays 
costs of the suit as directed by the Court.” 
If the award directs eviction and if the Rent Court is obliged to pass a decree in terms 
of the award, it is clear that the purpose of enacting s. 12, sub-s.(3), ol.(0), will be frustra- 
ted. The Legislature could not have intended to enact provisions which could be 
by-passed or easily defeated. Thus, the provisions of s. 12(3)(6) also point to the 
exclusion of arbitration from the purview of s. 28 of the Act. 

While dealing with and deciding a dispute between a landlord and a tenant, the 
special Court created under s. 28 has to consider whether the tenant pays or is ready 
and willing to pay the amount of the standard rent and permitted increases (s. 12(Z) 
ofthe Act). It has also got to consider whether the tenant has committed any of the 

sts mentioned in cls. (a) to (f) of s. 13. It has also got to determine whether the 
premises are reasonably and bona fide required by the landlord for the purposes speci- 
fied in cls. (g), (h) and (+) of 8.13 and hasto see whether a particular case falls under 
cls. (j), (k) and (2) of 8.13. These duties of a special Court cannot be transferred to 
any Court or tribunal at the will or option of the parties. They cannot also be delegat- 
ed by the special Court to any other Court or tribunal. If the functions under the 
Act which are to be discharged by the special Court created by the Act are discharged 
by some other Court or tribunal and if a deoree results, it is not a decree under the 
Act and a special Court created under the Act has no jurisdiction to pass a decree 
which is not a decree under the Act. 

In Muhammad Ibrahim Khan v. Ahmad Said Khant, it was contended by the ap- 
pellant’s learned advocate that whenever a’ party could institute a suit of a civil 
nature in a Court, that party could also refer that matter to arbitration. It was ob- 
served by the Court that no authority had been cited in support of this proposition 
and in the opinion of the Court it was not a universal proposition that, whenever a 
suit could be instituted in a civil Court, the subject-matter of that suit could also be 
referred to arbitration. An arbitrator is a tribunal chosen by the consent of parties, 
and unless the law allows them to choose such a tribunal in respect of certain classes 
of cases, they have no power to do so. We have seen that s. 28 which opens with the 
words “notwithstanding anything contained in any law” and goes on to say “‘.,.no 
other Court shall have jurisdiction to entertain any such suit, proceeding or application 
or to deal with such claim or question,” forbids by necessary implication the parties 
from referring their dispute to arbitration. Clearly, therefore, the arbitrators had no 
jurisdiction or power to give the award. 

Mahadeo Prasad v. Bindeshri Prasad? was a case in which a question arose for the 
appointment of a guardian to a minor and it was held that that was not asquestion 
which could be settled by reference to arbitration. The principle of the case is that, 
where a special Court, i.e. a District Court, is created by the Legislature and is in- 
vested with power to appoint a guardian to a minor, parties cannot contract out of the 
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provisions of the statute and have the matter sottled by arbitration. 

MP. Datar says that the exclusion of jurisdiction intended by the words “‘no other 
Court shall have jurisdiction to entertain any such suit, proceeding or application 
or to deal with such claim or question” is in relation to “other Court” and has no 
reference to the jurisdiction of arbitrators under the Arbitration Act. It is to be 
noted however that the arbitrator is the person to whose attention the matters in 
dispute are submitted. He is a judge of the parties’ own choosing ; his functions are 
judicial and his duties are not those of a mere partisan agent, but of an impartial 
judge. He has to dispense equal justice to all the parties and to decide the law and 
facts involved in the matters submitted, with a view to determining and finally 
ending the controversy. (Aiyar’s Law Lexicon, p. 81). In my view, therefore, the 
words “no other Court shall have jurisdiction to entertain any such suit, proceeding 
or application or to deal with such claim or question” in s. 28 exclude reference to 
arbitration of a dispute relating to recovery of rent or possession of premises to which 
provisions of Part I of the Act apply. 

Mr. Datar has then contended that even if the decree, which was passed by the 
learned Civil Judge, Junior Division, Muddebihal, in terms of the award was without 
jurisdiction, the executing Court could not go behind the decree and must execute the 
decree. Mr. Datar’s contention is that, s0 long as the decrée is not set aside by having re- 
course to a legal proceeding, it must be given effect to and must be executed. In 
support of his contention, Mr. Datar has invited our attention to a decision of this 
Court reported in Karashiddayya Shiddayya v. Shree Gajanan Urban Co-operative 
Bank, Litd.1 It is to be noted however that in that case there was nothing on the 
face of the award decree to indicate that it was without jurisdiction. As Mr. Justice 
Broomfield pointed out, it was only after a suit was brought for the purpose and 
after a consideration of the provisions of the Co-operative Societies Act that it had 
been found to be a nullity. In that view of the matter, Mr. Justice Broomfield said 
that the case was governed by the decision of this High Court in Hari Govind v. 
Narsingrao Konherrao*. The facts before us in this appeal are, however, entirely different. 
This is a case in which the decree which has been passed by the learned Civil Judge, 
Junior Division, Muddebihal, appears on the face of it to have been passed by a 
Court which had no jurisdiction to pass it, and the reason for this conclusion is ob- 
vious. There is no provision in the Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947, for passing a decree in terms of an award. The decree with which 
we are dealing is undoubtedly a decree which was passed in terms of the award. 
Therefore, on the face of it, the decree was passed by a Court which had no jurisdiction 
to pass it. That being so, the case upon which Mr. Datar has relied will not help him. 

Tho next case to which Mr. Datar has drawn our attention is the case of Hari 
Govind v. Narsingrao Konherrao®. But it is to be noted that the said decision was 
overruled by this Court in Sadashiv Mahadeo v. Mahomed Yakubt, where the various 
authorities on the subject were reviewed and carefully considered. 

In the result, therefors, I agree with my learned brother that the deoree passed by 
the Civil Judge, Junior Division, Muddebihal, is without jurisdiction and is not 
capable of execution. The appeal, therefore, fails and is dismissed. 


Appeal dismissed. 


-~ 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 


NAGESH JANARDAN KULKARNI v. JINNAPPA SHIDDAPPA SAMAYI.* 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 70, 85+—Mamlatdar— 
Jurisdiction to decide whether a person is a tenant, perpetual or permanenit—Civil Court has 
no jurisdiction to decide the question—Land Revenue Code (Bom. Act V of 1879), Sec. 83— 
Presumption as to permafent tenancy. 
Under s. 70 of the Bombay Tenancy and Agricultural Lands Act, 1948, it is the Mamlat~- 
dar alone who has the jurisdiction to determine the issue whether a person is or is not a 
tenant, the duration of whose tenancy is perpetual or permancnt. 
Per Curiam. The question whether a person is or is not a tenant under a written docu- 
ment is a very simple one ; but when a tribunal is called upon to consider whether a person 
is a tenant by reason of the presumption arising under s. 88 of the Land Revenue Code, 1879, 
entirely different considerations come into play, and we are sure that the Legislature never 
intended that such difficult and intricate questions should be decided by the Mamlatdar. 
We therefore hope that the Legislature will take the earliest opportunity to amend the law 
and to make it clear to what extent the jurisdiction of the Mamlatdar should be circumscrib- 
ed and to what extent the jurisdiction of the civil Court should be ousted. 


Surt for declaration. 

The land in dispute belonged originally to a joint family consisting of defendants 
Nos. 1 to 3. There was a partition in the family, at which the suit lands fell to the 
share of Bapu (defendant No. 2). The plaintiff Jinnappa claimed to be in possession 
of the lands as a permanent tenant by virtue of the presumption arising under s. 83 
of the Land Revenue Code, 1879. The case of defendant No. 2 was that the plain- 
tiff was not a permanent tenant of the Jands in suit, but was only an ordinary 
tenant, that he had surrendered possession of the lands to defendant No. 2, and 
that he (defendant No. 2) had leased the lands to defendant No. 5 on April 11, 1938. 

The plaintiff therefore initiated proceedings before a magistrate under s. 145 of 
the Criminal Procedure Code, 1898, against defendants Nos. 2 and 5. The magis- 
trate declined to pass any order on merits, referred the parties to settle their 
disputes in a proper Court, and attached the properties on March 8, 1941. The 
magistrate, however, appointed a receiver of the lands, and the receiver leased 
the lands to defendant No. 4. 

On June 20, 1949, the plaintiff filed a suit to have it declared that he was a perma- 
nent tenant of the suit lands and to recover possession of the lands. 

The trial Judge granted the declaration sought and decreed possession of the 
lands to the plaintiff. 

Defendant No. 2 appealed to the High Court. 


K. G. Datar, with H. B. Datar, for the appellants in both appeals. 
A. A. Adarkar, for the respondent in both appeals. 


Cuacia C. J. This appeal arises out of a suit filed by the plaintiff for a 
declaration that he is a permanent tenant of defendant No. 2, and the suit came to 
be filed by the plaintiff under the following circumstances. The land in question 
is survey No. 184 of Yemakanmardi and the landlords were defendants Nos. 1, 2 
and 3, and on partition between them the land in question went to the share of de- 
fendant No. 2. Defendant No. 2 denied the permanent tenancy of the plaintiff and 


* Decided, July 29, 1954. First Appeal 
No. 688 of 1950 (with First Appeal No. 689 
of 1950), from the decision of N. V. Ranasubhe, 
Civil Judge, Senior division, Belgaum, in 
Special Civil Suit No. 90 of 1949. 

t The relevant portions of the sections run 
thus :-— 

70. For the purposes of this Act, the follow- 
ing shall be the duties and functions to be 
performed by the Mamlatdar— 

(a) to decide whether a person is an agri- 
culturist ; 

(b) to decide whether a person is a tenant or 
a protected tenant ;... 

85. (1) No Civil Court shall have jurisdiction 
to settle, decide or deal with any question which 


is by or under this Act required to be settled, 
decided or dealt with by the Mamlatdar or 
Tribunal, a Manager, the Collector or the 
Bombay Revenue Tribunal in appeal or re- 
vision or the State Government in exercise 
of their powers of control. 

(2) No order of the Mamlatdar, the Tribu- 
nal, the Collector or the Bombay Revenue 
Tribunal or the State Government made under 
this Act shall be questioned in an civil or 
criminal court. 

Eeplanation.—For the p ses of this 
section, a Civil Court shall include a Mamlat- 
dar’s Court constituted under the Mamlat- 
dars’ Courts Act, 1906. 
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hisecase was that the plaintiff was an ordinary tenant and the tenancy was surren- 
dered by the plaintiff in 1938, and that being done, defendant No. 2 gave the tenancy 
to defendant No. 5 on April 11, 1938. The plaintiff instituted proceedings before 
a Magistrate under s. 145 of the Criminal Procedure Code. The Magistrate did not 
give any decision and left the parties to agitate their rights in a competent Court. 
The Magistrate however appointed a receiver of the land in question and the receiver 
let out the land to defendant No. 4. Tho learned trial Judge has held that the 
plaintiff is a permanent tenant. He has also held that the plaintiff was in possession 
of the property till the property was attached by the Magistrate under s. 145, and 
that the defendants’ plea that the plaintiff’s suit was barred by limitation had not 
been established. A further question also arose before the learned Judge and that 
was whether defendant No. 4 had acquired the right under the Tenancy Act to hold 
possession of the property as a tenant for ten years from 1946, and that contention 
of defendant No. 4 was negatived by the learned Judge. The learned Judge there- 
fore gave a declaration as sought by the plaintiff and also passed a decree for possession 
against defendants Nos. 1 to 5. It is from that decision that defendants Nos. 2 
and 5 have appealed, which is appeal No. 688 of 1950. Defendant No. 4 has also 
appealed, which is appeal No. 689 of 1950. 

Mr. Datar, who appears for these appellants, contends that the civil Court has no 
jurisdiction to try the issue with regard to whether the plaintiff was a permanent 
tenant or not. Our attention is drawn to s. 70 of the Tenancy Act which confers 
upon the Mamlatdar the jurisdiction to decide whether a person is a tenant or a 
protected tenant, and it is pointed out that under s. 85 the jurisdiction of the civil 
Court has been barred with regard to all matters which are to be settled, decided 
or dealt with by the Mamlatdar under the Act. Mr. Adarkar contends that the power 
of the Mamlatdar under s. 70 does not extend to deciding a question whether a 
` person is a permanent tenant or not. Mr. Adarkar says that his client’s contention 
is not that he is a tenant, but that he is a permanent tenant, and Mr. Adarkar says 
that permanent tenancy is a concept of law different from that of tenancy. A 
permanent tenant enjoys rights which are higher and in a certain sense different from 
rights enjoyed by a tenant, and the Legislature never intended that the Mamlatdar 
should decide complicated questions that would arise in determining the question 
as to whether a person is a permanent tenant or not. In this particular case the 
plaintiff’s case is that he is a permanent tenant by reason of the provisions of s. 83 
of the Bombay Land Revenue Code ; in other words, he is not in a position to rely 
on any grant or lease, but he relies on the presumption of law that arises by reason 
of the antiquity of his tenancy. Now strictly there is no distinction between a 
tenant in whose favour a lease is executed in perpetuity and a tenant who is a perma- 
nent tenant by reason of a lost grant. The Transfer of Property Act in terms pro- 
vides for a perpetual lease. In that sense our law is different from English law which 
does not recognise a perpetual tenancy. But whether a tenant is a permanent tenant 
by reason of an express lease or an express grant or he is a tenant by reason of the 
antiquity of his tenancy, he is a tenant on a lease and the duration of the lease is 
perpetuity, ns 

Now, in this particular case the contest between the plaintiff and defendant No. 2 
is this. Defendant No. 2 contends that the plaintiff is not a tenant at all and that 
his tenancy came to an end in 1938. Therefore, according to defendant No. 2, the 
plaintiff is a trespasser. Therefore the Court will have to decide whether the plain- 
tiff is a trespasser as alleged by defendant No. 2 or he js a tenant as alleged by the 
plaintiff. Therefore in substance what the civil Court is called upon to decide is 
the question of the status of the plaintiff. Is he a trespasser or is he a tenant? It 
seems to us that that is the very question which the Legislature has left for the 
decision of the Mamlatdar. It would not be correct to say that the plaintiff is con- 
tending that he is a permanent tenant and is not contending that he is a tenant. 
A permanent tenant is also a tenant. The expression “permanent” merely em- 
phasises the duration of the tenancy. But where a question of status arises, the 
contradistinction is not between a tenant, the duration of whose tenancy is a parti- 
cular period, and a tenant the duration of whose tenanay is some othor period, but 
the contradistinction arises between a tenant on the one hand and a trespasser on the 

L. R,—18, 
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other. Therefore it does seem, looking to the language used in s. 70(0) and s. 85, 
that the Legislature did intend to oust the jurisdiction of the civil Court where 
the question arose as to whether a person was a tenant in order to repel the conten- 
tion of the other side that he was a trespasser. 

It is urged by Mr. Adarkar that the Bombay Tenancy and Agricultural Lands Act 
was not passed to protect permanent tenants, and therefore it is urged that under 
s. 70 the duties of the Mamlatdar are to be performed only for the purposes of the 
Act, and if a permanent tenant is not within the ambit and purview of the Tenancy 
Act, then the Mamlatdar cannot discharge the duties imposed upon him under s. 70. 
In our opinion, it is not possible to take the view that the Bombay Tenancy Act 
does not apply to permanent tenants. It may be that a permanent tenant does 
not need the protection which the law has now given to an ordinary tenant and a 
protected tenant, but the definition of “tenant” in s. 2.is wide enough to cover a 
case of a permanent tenant, and there can be no doubt that with regard to the mach- 
inery provided by the Act for taking possession, that machinery would apply as 
much to a permanent tenant as to a protected or an ordinary tenant. Take for in- 
stance 8. 29(1). That provides for the manner in which a tenant who is entitled to 
possession can obtain possession, and he can only do so provided he applies to the 
Mamlatdar. If the plaintiff was dispossessed and he wanted possession back, he 
could only get possession provided he followed the procedure laid down in s. 29(7), 
and in order that he should get possession the Mamlatdar would have to decide 
whether he is a tenant or not. The question as to the duration of hig, tenancy might 
be only relevant for the purpose of deciding whether he is a tenant. Therefore, in 
our opinion, it cannot be said that the Mamlatdar has not to decide questions indi- 
cated in s. 70 where the party concerned is a permanent tenant. 

It is then urged that this being a declaratory suit, no question of possession arises, 
and therefore the civil Court is competent to give the relief for declaration and 
decide all issues necessary for giving that relief. Now, the very basis of a daclara- 
tory suit is that the party seeking the declaration is entitled to some right, and the 
right for which the plaintiff contends in this case is that he is entitled to possession 
as a permanent tenant or by reason of the fact that he is a permanent tenant. In 
this particular case he has not only obtained a declaration, but he has got a decree 
for possession. Mr. Adarkar says that he will be quite content with a mere declara- 
tion. But the declaration is intended as a means to the ultimate end of obtaining 
possession. In this particular case, if he gets the declaration he wants to get posses- 
sion from the Magistrate who has attached the land. But the Tenancy Act says 
that the only way he can get possession is by making the necessary application 
under s. 29. Therefore, the plaintiff wants to be armed with the declaration given 
by the civil Court in order to get the possession which he seeks. Now, if we were 
to accede to the contention of Mr. Adarkar, the result may be that the declaration 
which the civil Court makes would not be binding upon the Mamlatdar when he 
hears.the application made by the plaintiff for possession. Surely that is not the 
result to which we should be driven. If civil Court gives a decision it must be a 
decision which must be respected and obeyed, and therefore it is clear that the 
Legislature now has debarred the civil Courts from deciding all questions which have 
a bearing upon a person’s right to be in possession as a tenant, and in substance 
what the plaintiff really seeks isa decision from the Court that he is entitled to be in 
possession as a tenant, the duration of his tenancy being perpetual. That is the 
very question which the Legislature has left the Mamlatdar to decide under s. 70. 
We must frankly confess that the question is not free from difficulty. As we have 
had occasion to point out in the past, the Bombay Tenancy and Agricultural Lands 
Act like the similar legislation in the Bombay Agricultural Debtors Relief Act does 
from time to time present conundrums for the solution of the Court. But in this 
particular case we are fortified by a decision given by a Division Bench c&nsisting 
of Mr. Justice Gajendragadkar and Mr. Justice Vyas in Dhondt Tukaram v. Dadoo 
Piraji}, and that decision takes the same view with regard to a permanent tenancy 
as we are taking in this case. 
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Bat the view we tako does not mean that the civil Court has no jurisdiction to 
entertain the suit. As a matter of fact, it is only the civil Court that can entertain 
a declaratory suit. Al that our decision means is that a particular issue as to whether 
the’ plaintiff is or is not a tenant, the duration of whose tenancy is perpstual or 
permanent, is an issue which can only be tried by the Mamlatdar, and the ultimate 
decision of the Court whether to grant the relief to the plaintiff or not must be based 
on the decision of the Mamlatdar with regard tothatissue. Therefore, as far as Appeal 
No. 688 is concerned, we must hold that the Court had no jurisdiction to try the 
issue as to whether the plaintiff was a permanent tenant of the suit land. : 

With regard to appeal No. 689, the position is even simpler and Mr. Adarkar 
does not seriously contest that position, because the issue as to whether defendant 
No. 4 was a tenant protected under the Tenancy Act obviously cannot be tried by 
the civil Court but must be tried by the Mamlatdar. Therefore we will set aside the 
decree of the trial Court, send the matter back to the learned Judge, and direct him 
to refer the two issues, viz. issues Nos. 1 and 4 which he has raised, to be determined 
by the Mamlatdar and the learned Judge will decide the suit according to law after 
he has received the decision of the Mamlatdar on these two issues. The trial Court 
will give directions as to the time within which the necessary decision should be 
obtained from the Mamlatdar on the two issues which are being referred to herein. 

We should like to point out that as already indicated the Legislature could not 
possibly have intended that matters so difficult and so complex as those of permanent 
tenancy should be left to be decided by a Revenue Officer who can never have the 
training or an equipment of a Judicial Officer. Cases of permanent tenancy arising 
under s. 83 have been responsible for judgments of this Court and even of the Privy 
Council. The question as to whether a person is or is not a tenant under a written 
document is a very simple one, but when a tribunal is called upon to consider whether 
a person is a tenant by reason of the presumptiqn arising under s. 83 of the Land 
Revenue Code, entirely different considerations come into play, and we are sure that 
the Legislature never intended that such difficult and intricate questions should be 
decided by the Mamlatdar. We, therefore, hope that the Legislature will take the 
earliest opportunity to amend the law and to make it clear to what extent the juris- 
diction of the Mamlatdar should be circumscribed and to what extent the jurisdiction 
of the civil Court should be ousted. 

There will be no order as to costs in Appeal No. 688. The respondent will pay the 
costs of the appeal in Appeal No. 689, but costs of the suit will be costs in the cause. 


Order accordingly. 


Before the How ble Mr. M. C. Chagla, Chief Justice. 
USHADEVI BALWANT MANTRI v. DEVIDAS SHRIDHAR JOSHI.* 
Civi Procedure Code (Act V of 1908), Sec. 11—Res judicata—Plea of want of jurisdiction—-Court 
passing decree—Constructive res judicata. 

The plea of want of jurisdiction of the Court passing the decree cannot be entertained 
at a later stage of execution proceedings if it was not raised in the earlier stage when an 
altogether different point was taken and decided. 

Sundaresan v. Venkatestah!, doubted. 


EXECUTION proceedings. f 

Devidas (opponent) filed an ejectment suit on February 6, 1947, against his tenant 
Ushadevi (petitioner) in the Court of Civil Judge, Junion Division, at Poona. It ended 
on September 16, 1950, in a compromise decree, by which the petitioner agreed to 
vacate the premises on or before January 31,1952. On the due date the petitioner 
failed to deliver possession as agreed. 

On FeBruary 1, 1952, the opponent applied to the Court of the Civil Judge, Junior 
Division, at Poona, to execute the decree. The petitioner resisted execution on the 


* Decided, December 9, 1954. Civil Re- ‘ing the orders passed by V. R.?Phadke, Civil 
vision Applicatiom No. 1978 of 1954, from the Judge, Junior Division, Poona, in Darkhast 
decision of V. S. Bakhle, District Judge, Poona, No. 164 of 1958. 
in Civil Application No. 594 of 1054, confirm- . 1 [1949] A. I. R. Mad. 196. 
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ground that the compromise decree created a fresh contract which was goveryed 
by the Bombay Renta, Hotel and Lodging House Rates Act, under which she could 
not be evicted. That contention was overruled by the executing Court and by the 
District Court on appeal. The High Court in revision reached the same conclusion. 
The execution proceedings wero ordered to go on. Thereafter the petitioner again 
resisted the procedings now on the ground that the Court which passed the decree 
had no jurisdiction to pass it. That contention was negatived by the Courts below. 


The petitioner applied to the High Court in revision. 


` V. 8S. Desai, for the petitioner. 
V. M. Tarkunde, for the opponent. 


Cuaaia C. J. There was a compromise decree between the opponent, the land- 
lord, and the petitioner, the tenant, on September 16, 1950. By this compromise 
decree the petitioner agreed to vacate the premises in suit on-or before January 31, 
1952. As she failed to do so, the opponent applied for execution on Fébruary 1, 1952, 
and the executing Court ordered posséssion. The petitioner contended that the 
compromise decree had created a fresh tenancy and that tenancy was protected by 
the Rent Act. That contention was rejected by the executing Court. Against that 
decision the petitioner appealed to the District Court. The District Court dismissed 
the appeal. She came to this Court in revision and the revision application was also 
dismissed, and the High Court directed the executing Court to give effect to the 
warrant of possession which it had already issued. As the warrant of possession 
had expired, a fresh warrant of possession was issued by the executing Court and at 
that stage the petitioner contended that the decree was a nullity as the Court that 
passed the decree had no jurisdiction. The trial Court rejected the contention of 
the petitioner. The petitioner appealed to the District Court. That appeal was 
dismissed and she has now come in revision. 

The first question that has got to be decided in limine is whether the petitioner is 
entitled to raise this contention at this stage. Now, it is clear that it open to 
the petitioner to raise the contention that thedecree was a nullity when she put for- 
ward the contention that the decree had created a new tenancy. She was challenging 
the execution proceedings taken out by the opponent and the clear challenge to this 
execution proceedings would have been want of jurisdiction in the Court which passed 
the decree. The petitioner did not choose to challenge the darkhast on that ground. 
She appealed from the decision of the executing Court to the District Court and 
there also she did not put forward this contention. She came to the High Court and 
in the revision application also her challenge to the execution proceedings was limited 
to one ground, viz. that the compromise decree had created a tenancy which was 
protected by the Rent Act. Now, it is well settled that s. 11 of the Civil Procedure 
Code is not exhaustive and the principle of res judicata applies to proceedings other 
than suits referred to in s. 11. It is equally well settled that the principle of res 
judicata applies to execution proceedings. The principle underlying res judicata is 
that there must be a finality to litigation and the finality is arrived at not only by 
Court actually deciding the issue but also by the law taking the view that the 
Court has constructively decided the issue. The law does not only not permit a 
party to raise a contention which has already been decided, but it also prevents a 
party from raising a contention which he could have raised and has failed to raise. 
It is not disputed that if the principle of constructive res judicata were to apply, the 
petitioner would not be able to challenge the execution proceedings on a ground 
which she could have put forward earlier and which she failed to do. What is urged 
by Mr. Desai is that the principle of constructive res judicata does not apply when the 
question of jurisdiction has been raised. I fail to understand on what principle an 
exception can be made to the principle of constructive res judicata when.we are 
dealing with an issue of jurisdiction. Mr. Desai says that if the Court that passed 
the decree was without jurisdiction, the decree is a nullity and the executing Court 
cannot execute that decree, and if thereis inherent want of jurisdiction in the executing 
Court, that contention can be raised at any stage. Now, it cannot be disputed that 
if the High Court had held that the Court had jurisdiction, there would have been 
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a finality as far as that decision went and it would not have been open to the peti- 
tioner again to raise that contention. It is difficult to understand why a similar 
finality cannot be given by the fact that the petitioner failed to raise that contention 
and the High Court constructively decided that the Court had jurisdiction to execute 
the decree. Nobody suggests that if the executing Court had no jurisdiction to 
execute the decree, the consent of the parties could have conferred such jurisdiction. 
But the position is that there is a decision not actual but constructive and that 
decision is that the executing Court has jurisdiction to execute the decree. There- 
fore in the eye of the law the Court has already decided that the executing Court is 
a Court with jurisdiction, and if that is the position, I see no reason why the petitioner 
should be allowed to raise that contention over again in this revision application. 
I can understand a case where a suit has been decreed and the defendant does not 
raise the question of jurisdiction at the trial and when the decree is sought-to be 
executed he raises the question of jurisdiction and contends that the decree is a 
nullity. It could not then be urged against him that because he did not raise the 
question of jurisdiction at the trial he is barred from raising it in execution proceed- 
ings. The position there would be that he is for the first time challenging the decree 
itself, and if the executing Court has no jurisdiction, the mere fact that he did not 
challenge the maintainability of the suit before the Court which disposed of that suit 
should not prevent him from raising the question in execution proceedings. But 
here the constructive decision is in execution proceedings itself. As I said before, 
in the eye of the law it must be deemed that the petitioner raised the question of 
jurisdiction and that question was decided against her. What the petitioner really 
wants is that she should be allowed to challenge the execution proceedings piece- 
meal. She challenged it on one ground on the last occasion, she failed, and she 
now wants to challenge it on another ground. The principle of finality at least in 
this country should have greater weight in execution proceedings than even in a 
trial of a suit, It is notorious how long and wearily execution proceedings are 
dragged on, and if the Court refuses to give effect to the principle of res judicata, it 
would be open to a judgment debtor to raise the issue of jurisdiction at any stage of 
anes proceedings realising that the other objections that he has taken have 
iled. 

Now, the only direct decision to which my attention has been drawn is the decision 
in Sundaresan v. Venkatesiah1 That is a judgment of a single Judge Mr. Justice 
Horwill. The learned Judge there held that an order passed without jurisdiction in 
an earlier proceeding or at an earlier stage in the same proceeding would not operate 
as res judicata in a subsequent proceeding or at a later stage of the same proceeding. 
Now, with respect to this learned Judge, even he has not laid down that an order 
passed without jurisdiction cannot become res judicata in the same proceeding at 
the same stage. In other words, the learned Judge has not held that if at the same 
stage of the execution proceedings a contention is not raised with regard to jurisdic- 
tion, that contention could be raised later. Now, on the facts before me, the stage 
of the execution proceeding in which the first objection was taken by the petitioner 
is the same as the present stage where the objection as to jurisdiction is taken by 
the petitioner. The stage was and is when a warrant of possession has been ordered. 
That warrant of possession was challenged in the first proceedings and it is being 
challenged now. According to Mr. Desai if his contention was right, even at the 
same stage in an execution proceeding it is open to the judgment debtor to challenge 
the jurisdiction of the executing Court although he did not do so earlier when he had 
an opportunity of doing so and could have done so. In effect and in substance it 
really comes to asking this Court to review its decision on the earlier civil revision 
application, because when one analyses the situation, what the petitioner really wants 
this Cougt to do is that although this Court on the last revision application held that 
the execution proceedings were proper and maintainable, I should now hold on 
another civil revision application that those execution proceedings were not proper 
because the executing Court had no.jurisdiction to execute the decree. In my 
opinion, therefgre, even if the decision of Mr. Justice Horwill is right, it does not go 
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.a8 far as Mr. Desai would want me‘to hold. It would only apply to a case whera the 
stages of execution proceedings were different and the question may well arise then 
whether the judgment of Mr. Justice Horwill should be followed. As far as the 
present case is concerned, it is unnecessary to decide the correctness of the judgment 
of Mr. Justice Horwill. 

I, therefore, hold that as this objection is being taken at the same stage of the execu- 
tion proceedings and as this objection was not taken earlier when it could have been 
taken by the petitioner, it is not open to the petitioner to do so now. In view of 
this, it is unnecessary to consider whether on merits Mr. Desai is right when he con- 
tends that the execution proceedings should have been filed in the Small Causes Court 
at Poona and not in the Court of the Junior Civil Judge. His contention is that 
under the Rent Act the only exclusive Court in which the execution proceedings 
could be maintained is the Small Causes Court at Poona and not the Court of the 
Junior Civil Judge. 

The result is that the revision application fails. Rule discharged with costs. 
Writ to be sent down to the executing Court forthwith. 

Rule discharged with costs on the stay application. 

Rule discharged. 


CRIMINAL APPELLATE. 


Before Mr, Justice Chainant and Mr. Justice Vyas. 
STATE v. JAMNABAI MANJI KESHAVJI.* 

Bombay Municipal Corporation Act (Bom. LE of 1888), Secs. 274(1), 260A(e),t 471—Whether term 
“fittings” in expression “cisterns and fittings” in s. 274(1) means fittings in relation to cisterns 
or is used independently of the word “cisterns” —Applicability of the doctrine of ejusdem generis 
—Construction. 

The words “cisterns” and “fittings” in the expression “cisterns and fittings” in s. 274(Z) 
of the Bombay Municipal Corporation Act, are used independently of each other and that, 
therefore, the word “fittings”? must be given a meaning which is assigned to it by its de» 
finition in s. 260A (e) of the Act. 

Unless there is a genus or category, there is no room for the application of the ejusdem 
generis doctrine, The mention of a single species does not constitute a genus. 

United Towns Electric Co. Lid, v. Att.-Gen. for Newfoundland, referred to. 

Onm Jamnabai (accused) owned certain premises at Walkeshwar in Bombay, 
consisting of a ground floor and two upper floors. One Vora occupied a room on 
the ground floor of the premises and this room had no water tap in it. Vora re- 
quested the Bombay Municipality to provide him with a tap in his room but he was 
asked to obtain the consent of the accused. The accused refused to give her consent 
to the provision of the tap and some correspondence ensued between the accused 
and the Municipality. As the accused persisted in her refusal, the Municipal Com- 
missioner, on September 18, 1953, issued a notice under s. 274(1)of the Bombay Munici- 
pal Corporation Act, to the accused calling upon her 

“To take a $” branch with a §” tap from the existing 4” connection feeding the ground floor, 
in the room occupied by Shri D. V. Vora”. 


* Decided, December 38, 1964. Criminal cisterns and fittings of such size, material, 


Appeal No. 1159 of 1954, against the order of 
acquittal passed by R. M. Malkani, Presidency 
Magistrate, 24th Court, Bombay. 

t The relevant portions of the sections are 
as under :— 

274(1) The Commissioner may, whenever it 
shall appear to him to be necessary, by written 
notice require the owner of any premises 
furnished with a private water supply from 
any municipal water-work to provide such 
premises within a reasonable period which 
shall be prescribed in the said notice, with 


quality and description and placed in such 
position and with such safe and easy means 
of access as he thinks fit. 

260A (e) ‘fitting’ includes a pipe, coupling, 
flange, branch, bend, stop, ferrulep stop tap, 
bib tap, spring tap, pillar tap, globe tap, ball 
coek, boiler, pump, meter, hydrant and any 
other apparatus or article used for the purpose 
of conveying or storing water supplied by the 
corporation. . 

1 [1989] 1 AU E. R. 428, 428. 
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The accused failed to comply with the notice and thereupon she was prosecuted 
for an offence unders. 274 (1) ofthe Act. The trying Magistrate acquitted the accused 
observing, in his judgment, as follows :— 

“athe only question that requires consideration is whether the word ‘fittings’ should be 
interpreted independent of the word ‘cisterns’ or efusdem generis along with the word ‘olsterns.’ 
To my mind taking into consideration the marginal note and juxtaposition of the word cistern 
in the section [274(1) ], fittings must necessarily be such which have close relation to the cisterns. 
In my opinion therefore the Municipal Commissioner has no power under s. 274{1) to ask the acc- 
used to carry out the requisttion in question.” 


The State of Bombay appealed. 


Y. V. Chandrathud, Additional Assistant Government Pleader, for the State. 
R. A. Jahagirdar, with C. K. Shah, for the opponent-accused. 


Vyas J. This is an appeal by the State of Bombay from a judgment of the learned 
Presidency Magistrate, 24th Court, Bombay, acquitting the respondent Jamnabai 
Manji Keshavji who was charged with having committed an offence under s. 471 
of the Bombay Municipal Corporation Act, 1888, upon an allegation that she refused 
to comply with a notice given to her by the Municipal Commissioner for Greater 
Bombay, by which notice she was required to provide a tap in the room occupied 
by Mr. Vora in the premises belonging to her. 

The facts of the case are that there are certain premises belonging to the respon- 
dent. The said premises consist of a ground floor and two upper floors. On the 
ground floor, there are two tenements, one of which consists OF one room only and 
the other has seven rooms. The ocupant of the one-room tenement is one Mr. Vora. 
This room has no water tap in it. The prosecution case is that the area of this room 
is 390 sq. ft. On the other hand, the respondent’s contention is that the area of 
this room which is in the occupation of Mr. Vora is 260 sq. ft. Mr. Alkonde, Inspector 
of the D Ward, has deposed to the effect that the area of this room is 390 sq. ft. In 
the compound of the respondent’s premises, there is a water tap. It is situated some 
distance away from the room occupied by Mr. Vora. The prosecution says that 
there is a distance of only 25 paces between Mr. Vora’s room and the water tap in 
the compound. On the other hand, the respondent’s contention is that this distance 
is about 100 ft. Mr. Vora approached the Municipal Corporation with a request 
that the room in his occupation may be provided with a water tap. The Municipality 
advised Mr. Vora to obtain a consent of the respondent, since the respondent is the 
owner of the premises. The respondent refused to give her consent to the provision 
of a tap in Mr. Vora’s room.. A certain amount of correspondence ensued between 
the respondent and the Municipality. The respondent persisted in her refusal to 
let Mr. Vora have a tap in his room. Thereupon, the Municipal Overseer inspected 
the respondent’s premises and submitted his report to the Hydraulic Engineer. 
Thereafter, the Municipal Commissioner issued a notice under s. 274, sub-s. (1), of the 
Bombay Municipal Corporation Aot to the respondent, calling upon her 
“to take a one-half-inch branch with a 8/8” tap from the existing one-half-inch connection feed~ 
ing the ground floor, in the room occupied by Mr. Vora.” 

The respondent was told that, in case she failed to comply with the requisition, she 
would render herself liable to the penalty prescribed in that behalf under s. 471 of 
the Act. The respondent failed to comply with the notice. Thereupon, she was 
prosecuted for an offence under s. 274, sub-s. (1), of the Act, The prosecution ended 
in her aes This is an appeal by the State of Bombay against that order of 
acquittal, 

resisting the charge against her, the respondent contended that if she were to 
consent to Mr. Vora having a separate tap in his room, her other tenants would also 
make £ similar request and this would involve her in considerable expenditure. 
She also said that Mr. Vora’s request for a tap in his room, if acceded to, would result 
in‘ the digging of the floor of her premises and defacing of her walls. These 
objections of the respondent did not appeal to the learned Magistrate and he rejected 
them. But the learned Magistrate upheld the respondent’s contention that, under 
s. 274, sub-s. (1), of the Bombay Municipal Corporation Act, the Municipal Commis- 


an 
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sioner had no power to issue a requisition to her, requiring her “to take one-half- 
inch branch with a 3/8” tap from the existing one-half-inch connection feeding the 
ground floor, in the room occupied by Mr. Vora.” Accordingly, he acquitted the 
respondent of the charge under s. 471 of the Act. 

Now, the contention which was taken by the respondent, namely, that the Munici- 
pal Commissioner had no power to require her to provide Mr. Vora’s room with a 
branch connected with the main municipal water supply which was feeding the 
ground floor of her premises, was taken on the ground that the expression ‘‘cisterns 
and. fittings” in s. 274, sub-s. (1) of the Bombay Municipal Corporation Act meant 
“fittings of cisterns” and did not mean fittings in a wider sense as defined in s. 260-A 
(e). According to the respondent, the Municipal Commissioner, under s. 274, sub- 
s. (1), could call upon her to put up a cistern for storing water and provide the said 
cistern with fittings, but be could not ask her to provide fittings to connect a tene- 
ment in her premises with the pipe line conveying water from the Municipal water 
works. Therefore, the point of law which falls to be determined in this appeal 
is whether the term “fittings” in the expression ‘‘cisterns and fittings”, in s. 274, 
sub-s. (1), is used in a restricted sense and means fittings in relation to cisterns or 
whether it is used independently of the word “cisterns” and has a wider meaning 
as defined in s. 260-A(e). The learned Magistrate dealing with this point has said 
in his judgment : 

“The only question that requires consideration is whether the word ‘fittings’ should be interpreted 
independently of the word ‘cisterns’ or ejusdem generis along with the word ‘cisterns’.”’ 

It is clear that the learned Magistrate has failed to appreciate that the doctrine of 
ejusdem generis has no application in construing the words “‘cisterns and fittings.” 
It is not Mr. Jahagirdar’s contention either that the ejusdem generis doctrine applies 
to the construction of the expression “cisterns and fittings’. Unless there is a 
genus or category, there is no room for the application of the ejusdem generts doctrine. 
(Maxwell on Interpretation of Statutes, 10th edn., p. 338.) The mention of a single 
species does not constitute a genus. (United Towns Electric Co. Lid. v. Att.-Gen. 
for Newfoundland) Thus, the mention of a single species, for example cisterns, 
does not constitute a genus and, therefore, there is no scope for the application of the 
ejusdem generis doctrine in construing the word “fittings” in the expression ‘‘cisterns 
and fittings” in s. 274, sub-s. (1). The general principle is that the terms are to 
receive their plain and ordinary meaning and Courts are not at liberty to impose on 
them limitations not called for by the sense or the objects of the enactment. (Max- 
well on Interpretation of Statutes, p. 337). Clearly the object of the provisions of 
Chap. X. of the Bombay Municipal Corporation Act is to make an equitable distribu- 
tion of the municipal water supply amongst the members of the public, and ss, 270-A 
to 277 provide for making private water supply of the owners of premises available 
to the occupants of the various tenements in those premises. Where such is the 
object of a statute, Courts must lean towards putting upon its wording a construction 
which is more beneficent to a subject. We must remember that in construing the 
wording of this statute in s. 274, sub-s. (1), we must have regard to the generality 
of premises and not restrict our consideration merely to the premises which have 
got cisterns installed upon them. Now, if we construe the term “fittings” in the 
expression “‘cisterns and fittings’ in a limited sense as meaning only the fittings of 
cisterns, it would be open to the Municipal Commissioner to call upon the owner of 
premises to put up a cistern upon his premises and ask the owner to connect it 
with the tenements in his premises by means of fittings. On the other hand, if the 
words “cisterns” and “fittings” in the expression “cisterns and fittings” are to be 
construed independently of each other and in their ordinary sense, in other words 
if the term “fittings” is to be construed as defined in s. 260-A(e), it would be compe- 
tent to the Municipal Commissioner to call upon the owner of premises to do one of 
the two things. The owner may be called upon to put up a cistern upon his Premises, 
in which case the cistern may further be required to be connected with the tenements 
by means of fittings, or the Municipal Commissioner may require the owner to con- 
nect the tenements in his premises directly with the pipe line, conveying water from 
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the Municipal water works, by means of fittings, in which case the term “fittings” 
must be given the meaning assigned to it by the defining s. 260-A(e). There is no 
doubt that as between the two constructions, the latter construction is a more bene- 
ficent and less onerous construction to a subject, and in our view that is the cons- 
truction towards which the Courts should lean in interpreting the wording of the 
statute, the object whereof is to provide for equitable distribution of private water 
supply amongst the occupants oft the various tenements. As I have said above, the 
general principle of construction of the wording of a statute is not to impose restrictions 
upon the plain meaning of words. 

We aro assisted in this construction by the marginal note against s. 274, sub-s. (1) 
of the Act, which marginal note also, be it remembered, is the creation of the Legis- 
lature itself. That marginal note reads : “Provisions as to cisterns and other fittings 
etc., to be used for connections with water works.” The word “other” which occurs 
after the words “cisterns and” and before the word “fittings” in the marginal note 
clearly shows that the term “‘fittings” in the expression “‘cisterns and fittings” in 
8. 274, sub-s. (1), is not to be read in relation only to the word ‘‘cisterns”, but is to 
be construed independently of “cisterns”. If it is to be interpreted independently 
of the word “‘cisterns’”’, it must be given a wider meaning as assigned to it by its 
definition in s. 260-A(e). Mr. Jahagirdar says that we should not look to the marginal 
note for construing the section, and in support of his contention, he has invited our 
attention to a decision of the Privy Council in Thakurain Balraj Kunwar v. Rae 
Jagaipal Singh. In that case, their Lordships of the Privy Council observed (p. 142) : 
“It is well settled that marginal notes to the sections of an Act of Parliament cannot be referred 

. to for the purpose of construing the Act. The contrary opinion originated in a mistake, and it 
bas been exploded long ago. There seems to be no reason for giving the marginal notes in an 
Indian Statute any greater authority than the marginal note in an English Act of Parliament.” 


This decision was considered by a division bench of this Court in State v. Heman 
Alreja,* where the learned Chief Justice said (p. 854) : 

“In this particular case (the learned Chief Justice was referring to Thakurain Balraj Kunwar v. 
Ras Jagatpal Singh) their Lordships were construing Act I of 1869 and the construction which 
commended itself to their Lordships gave a meaning to every part of the sections under consi- 
deration. It is perfectly true that if the sections by themselves make the meaning of the words 
used by the Legislature plain and explicit, marginal notes cannot be invoked for the purpose of 
adding to, subtracting from or altering the words used by the Legislature. But when the words 
are ambiguous, there should be no objection to looking at the marginal note in order to under- 
stand, to use the language of Collins M. R., the drift of the section.” 

There is also another decision of this Court in Emperor v. Fulabhat Josht®, where 
also it was held : . 

“Generally a marginal note cannot be looked at for interpreting the provisions of a section ; but 
where a possibility of ambiguity may arise by the words of a section, it could be used to clear 
it.” 

Therefore, in this case, where the contention of the State is that the words “cisterns” 
and “fittings” in the expression “cisterns and fittings”? must be read independently 
of each other and where Mr. Jahagirdar for the respondent submits that the word 
“fittings” should be read in relation to “cisterns”, we are entitled to look at the 
marginal note to understand the drift of s. 274, sub-s. (1), of the Act. 

Furthermore, in our view, if the Legislature had intended to say that the term 
“fittings” should have relation to “Cisterns’, it would have used the phraseology 
“cisterns and fittings thereof.’ We are fortified in this view by turning to as. 270-A 
to 277.° Seotions 270-A to 277 occur under the same heading, namely, the heading 
“Private water supply”. Now, sub-s. (2) of s. 272 lays down: . 

“In every case where a new connection with a municipal water-work is made or an exis- 
ting conneétion requires renewal, all necessary communication-pipes and fittings thereon, shall 
ete, ete.” 

The word “thereon” is used in this sub-section because the term “fittings” in the 
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sub-section is used in relation to communication-pipes. Let us turn now to subg. (3) 
of s. 272 which also says : 

“every such comrfunication-pipe and fittings thereon shall vest in the corporation and be 
maintained at the charge of the municipal fund as a municipal water-work.”” 
Here again, the word “thereon” is used for a similar reason as stated above. There- 
fore, if the intention of the Legislature, while enacting s. 274, sub-s. (1), had been to 
use the word “fittings” in relation to “cisterns”, we have no doubt that they would 
have used the words “with cisterns and fittings thereon” instead of the expression 
“cisterns and fittings”. 

For the abovementioned reasons, we are of the view that the words “cisterns” 
and “fittings” in the expression “cisterns and fittings” in s. 274, sub-s. (1), are used 
independently of each other and that, therefore, the word “fittings” must be given 
a meaning which is assigned to it by its definition in s. 260-A(e). Accordingly, it 
would be an offence on the part of the respondent not to comply with the requisition 
issued to her by the Municipal Commissioner which, in our view, was a valid requisi- 
tion under s. 274, sub-s. (1), of the Act. The order of acquittal passed by the learned 
Magistrate in favour of the respondent must, therefore, be set aside and the appeal 
filed by the State of Bombay must be allowed. The respondent is convicted of an 
offence under s. 274, sub-s. (1), of the Bombay Municipal Corporation Act and is 
sentenced to pay a fine of Rs. 10. 

The learned advocate Mr. Jahagirdar has contended before us that, if the res- 
pondent is called upon to supply the room occupied by Mr. Vora with a water tap, 
Mr. Vora’s instance would be followed by several other tenants of hers, and if she 
is called upon by the Corporation to furnish the rooms occupied by all the tenants 
with water taps, it would involve her in heavy expenditure and put her to considerable 
inconvenience. It is open to the respondent to make these representations to the 
Municipal Commissioner and we have no doubt that, if such representations are 
made to him, they will be taken into consideration. 

Appeal allowed 





CRIMINAL REVISION, 


Before Mr. Justice Diæit. 
YESHPAL JASHBHAI PARIKH v. RASIKLAL UMEDCHAND PARIKH.* 
Cross-ezamination--Whether Court can impose time limit upon cross-eramination—Unnecessary, 
irrelevanti and rambling cross-examination, Court’s control over. , 

As a general rule, the Court would not be justified in imposing a time limit upon the cross- 
examination of a witness. But the Court may, in the course of a trial, come to the conclusion 
that the cross-examination has been unnecessary or irrelevant or even rambling, and in such 
a case the Court has power to control the cross-examination of a witness by counsel of the 

+ opposite party. Such power should be exercised in a reasonable way. 

Vassiliades v. Vassiliades', Raj Kumar Sen Chowdhury v. Ram Sundar Shaha’, Emperor 

v. Rahimatalli*, Queen-Emp. v. Sayad* and William Smallman‘, referred to. 


Ons Rasiklal had filed against, Yeshpal (accused) a complaint for an offence of 
defamation under s. 500 of the Indian Penal Code. The case was tried by the Chief 
Presidency Magistrate, Bombay, and on November 23, 1954, the cross-examination 
of the complainant was commenced when the applicant himeelf cross-examined the 
complainant for four hours. On November 24, 1954, the cross-examination of the 
complainant was continued, by the counsel appearing for the acoused and this took 
two hours and forty minutes. The cross-examination of the complainant by the 
counsel was again continued on November 25 and 26, 1954, and it lasted for six and 
a half hours. In all the cross-examination of the complainant lasted for over thire 


‘* Decided, December 17, 1964. Criminal 1 [1945] A. I. R. P.C. 88. 
Revision Application No. 1427 of 1954, from 2 (1931) 84 Bom. L. R. 526, P.C. 
orders passed by K. J. Khambata, Chief 8 (1919) 22 Bom. L. R. 166. 

. Presidency Magistrate, Bombay, in Case 4 (1887) Unreported Cr. C. 844, 
No. 167/W of 1964, 5 (1914) 10 Crim. App. R. 1, 3. 
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teea hours and’at the end of the day’s hearing on November 26, 1954, the trying 
magistrate asked the counsel for the accused as regards his estimate of time in con- 
-cluding his cross-examination of the complainant. The counsel stated that he would 
take three weeks more, from 11 a.m.-to 5 p.m. The trying magistrate, thereupon 
on November 30, 1954, when the case came up for trial again, made an order that 
the cross-examination of the complainant would not be allowed to be carried on after 
5 p.m. on that date, observing as follows :— 


“In all, therefore, the complainant has been cross-examined for over 18 hours. This cross- 
examination has taken up nearly 48 closely-written foolscap pages. The cross-examination by 
Mr. Dalal has been mostly rambling and irrelevant. His attention was drawn, more than once, 
to the fact that the trial is on the three specific charges which have been framed. Mr. Dalal, 
however, has not yet touched the fringe of these charges. 

On November 26, when Mr. Dalal was insisting on putting a question which had been already 
answered, he, Mr. Dalal, made an observation to the effect that the witness would have to be 
in the box ad infinitum. 

At the end of that day’s hearing, and before fixing the next date, the Court asked Mr. Dalal 
as regards his estimate of time for concluding the cross-examination of this witness, viz. the 
complainant. Mr. Dalal then stated that he would take three weeks more, from 11 a.m. to 5 p.m, 
He added that he was not stating this in any spirit of levity. 

From these two observations made by Mr. Dalal, it is apparent that the cross-examination 
has been conducted, and is intended to be further conducted, not so much with the bona fide 
object of defence, as with the object of tiring out the complainant and keeping him in the witness- 
box day after day. 

Whilst an acoused person and his advocaté@ are entitled to all reasonable indulgence in the 
matter of cross-examination, I think that the witness also ought to be protected against any 
vexatious or improper use of the right of cross-examination. It is the duty of the Court to ex- 
ercise proper control on cross-examination where it assumes an inordinate length, or is protracted 
beyond reasonable limits. The Court has a discretion as to how far it may go, or how long it may 
continue. f 

Having regard to the nature of the case and the scope of the charges, and to the time already 
taken up in asking questions of a general nature, I think tbat it would be a reasonable discretion 
for the Court to limit the further duration of the cross-examination. I, therefore, direet that the 
cross-examination of the complainant should be completed by 5 p.m. to-day. This would leave 
nearly four more hours in the hands of the accused’s learned advocate, which I think is more 
‘than sufficient time to cross-examine the complainant on the material matters on which he may 
yet want to cross-examine. Mr. Dalal is accordingly informed that the cross-examination of 
this witness will not be allowed to be carried on after 5 p.m. today.” 


The accused applied in revision to the High Court. 


I. C. Dalal, for the applicant-accused. 
H. P. Desai, with K. M. Shah, for the complainant. 
H. M. Chokshi, Government Pleader, for the State. 


Doar J. The opponent, who is the Home Minister of Saurashtra, has filed against 
the applicant, an author and publisher, a complaint for an offence of defamation 
under s. 500 of the Indian Penal Code. The learned Chief Presidency Magistrate is 
trying that case and in the course of trial the opponent has been examined-in-chief, 
The cross-examination of the opponent was commenced on November 23, 1964, 
when the applicant himself cross-examined the opponent for four hours. The cross- 
examination was continued on November 24, 1954, and Mr. I. C. Dalal appearing 
for the accused-applicant cross-examined the opponent for two hours and fort 
minutes on that day. The cross-examination was then continued on the next day 
i.e. on November 25, 1954, and the cross-examination lasted for two hours. The 
cross-exgmination was again continued on November 26, and it went on for four 
and a half hours. It appears that, in all, the cross-examination has lasted so far for 
13 hours. At the end of the day’s hearing on November 26, 1964, the learned 
Magistrate asked Mr. Dalal as regards his estimate of time in concluding the cross. 
examination of the opponent and Mr. Dalal then stated, as appears from the order, 
that he would take three weeks more, from 11 a.m. to 5 p.m. The learned Magis- 
trate, therefore, made an order, telling Mr. Dalal that the cross-examination of the 

x vr 
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witness would not be allowed to be carried on after 5 p.m. on November 30, 1994. 

The applicant has taken exception to this order and his contention is that the 
learned Chief Presidency Magistrate was not entitled to impose a time-limit as regards 
the cross-examination of the opponent and that there was nothing either in the 
Indian Evidence Aot or in the bode of Criminal Procedure to do so. Now, Mr. 
Dalal appearing for the applicant contends that the learned Magistrate was wrong 
in directing that the corss-examination of the opponent should be completed on 
November 30, 1954, by 5 p.m. As a ganeral rule, it may be conceded that the Court 
would not be justified in imposing a time limit upon the cross-examination of æ 
witness. But if the suggestion is that the Court has no discretion in the matter or 
that the Court has no control over the cross-examination, I am not prepared to 
assent to that suggestion. The object of cross-examination is to test the story of a 
witness given by him in the examination-in-chief and there are several sections in 
the Indian Evidence Act which allow an advocate to cross-examine the witness, with 
respect to matters other than those brought out in the examination-in-chief. But 
Mr. Dalal contends that even so, considerable latitude should be given to an advocate 
appearing for a party and that in such a case the Court has no disoretion in the matter. 
T am prepared to agree that it would be futile to impose a time limit as regards the 
cross-examination of a witness, but the Court may, in the course of trial, come to 
the conclusion that the cross-examination has been unnecessary or irrelevant or 
even rambling and in such a case the Court has undoubtedly power to control 
the cross-examination of a witness by counsel of the opposite party. In this parti- 
cular case, the cross-examination of the opponent went on admittedly for a period 
of 13 hours. The caso is one of defamation. The applicant himself cross-examined 
the opponent for four hours on November 23, 1954. Mr. Dalal appearing for the 
applicant has himself cross-examined the opponent for at least nine hours, so that 
it cannot be suggested that indulgence has not been shown or latitude has not been 
given to the applicant or his advocate for the effective cross-examination of the 
opponent. The cross-examination has been, in part, rambling and according to 
the learned Magistrate again, Mr. Dalal appearing for the applicant has not even 
touched the fringe of the charges. IfI may say so, with respect, that only shows 
that the cross-examination has been, at least in part, a rambling crosa-examination. 
If an advocate is not in a position to effectively cross-examine a witness for 13 hours, 
I doubt if he would at all be able to cross-examine the witness after a period of 13 ° 
hours. I quite agree that the length of the crogs-examination may depend upon 
the matters in issue. The case may be a simple one. In such a case the oross- 
` examination may not be long. But there may be cases in which there would be 
vast materials and in such a case it may well be that the cross-examination may 
take a long time to be completed. 

However that may be, the principle is, I think, indisputable that the Court has, 
and should have, a discretion in controlling the oross-examination, and while the 
Court will allow reasonable latitude to an advocate or counsel to cross-examine a 
party or a witness, it should always be remembered that the Court has an undoubted 
control and a discretion in the matter of controlling the cross-examination of a party 
by counsel of the opposite party. 

This principle is not new and its soundness has been recognised in several decisions, 
both of the Privy Council and of this Court. In the first place, there is a decision 
of the Privy Council reported in Vassiliades v. Vassiliades,!, and the principle laid 
down in that case will be found set out at p. 41. This is what the Privy Council 
Says : 
eno doubt] cross-examination is one of the most important processes for the elucidation 
of the facts of a case and all reasonable latitude should be allowed, but the Judge bas always a 
discretion as to how far it may go or how long it may continue. A fair and reasonable exercise 
of his discretion by the Judge will not generally be questioned by an appellate Court.” As Lord 
Sankey L. C. said in Mechanical and General Inventions Co. and Lehwess v, Austin and the Austin 
Motor Co.* 

t.a protracted and irrelevant cross-examination not only adds to the cost of litigation, but 
is a waste of public time’.” : 

1 [1945] A. I. R. P. C. 38. 2 [1985] A. C. 846, 350. 
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This, principle has been put in another form in a judgment of the Privy Council 
reported in Rat Kumar Sen Chowdhury v. Ram Sundar Shaha'. 

“The Court should check abuses in the cross-examination of witnesses on commission, when 
such examination is unduly protracted and is wholly irrelevant to the issues raised in the suit.” 


This ruling again says that the Court has control over the cross-examination of 
witnesses and the Court has got power to control the cross-examination if such 
examination appears to the Court to be unduly protracted and wholly irrelevant. 
Then there are two judgments of this Court reported in Emperor v. Rahimatalli® 
and Queen-Emp. v. Sayad This is what Mr. Justice Shah observed in the former 
case (p. 178).: 

“,,.Making due allowance for all these circumstances the arguments before us have left on 
my mind the impression that the length of the proceedings could have been and should have been 
appreciably reduced by the exercise of a more judicious contro] on the part of the Court over 
the proceedings before it consistently with the statutory rights of the parties to be heard and 
to examine and cross-examine witnesses under the Code of Criminal Procedure and the Indian 
Evidence Act and by a more active desire on the part of counsel on both sides to save the time 
of the Court by avoiding questions and arguments which could have at best a remote bearing 
on the points arising in the case, and the omission whereof could involve no detriment to their 
respective cases”, 

Mr. Justice Hayward expressed his view in similar terms by pointing out that (p. 184): 

“,,.Counsel must exercise their right of audience in a reasonable manner. They have their 
obligations no less than their privileges. They have no right of unlimited argument or examina- 
tion of witnesses but only so much as would be reasonably necessary in the particular matter,” 
The observations in the latter-case are more pertinent and I can do no better thau 
quote a part of the head-note in that case : 

“It is the duty of a Judge to control the cross-examination, so as to prevent any gross abuse 
and to protect a witness from being unfairly dealt with. The authority given by section 152 
of the Indian Evidence Act ought to be exercised whenever the occasion arises; nor ought a 
counsel or a pleader to be allowed to terrify or browbeat a witness by vociferations or gratuitous 
suggestions of falsehood, calculated rather to crush a weak man or to enrage an irascible one, 
than to elicit the truth. A witness giving evidence is, prima facie, performing a public duty. 
The degree to which he may properly be pressed depends on circumstances, but it is subject to 
the general principle that the purpose in view is to get out the truth, not to force on the witness 
admissions that confuse or distort it.” 

Mr. Dalal has referred to a decision reported in William Smallman‘ and the obser- 
vations upon which he relies are set out at p. 3. This is what the learned Chief 
Justice said : 

“...We shall not attempt to lay down any. definite principle on which the Court should act 
in checking or preventing crogs-examination on the accused’s behalf except to say that great 
latitude should be allowed, and that care should be taken not to stop a cross-examination which, 
although it may appear lengthy and wide of the point, may subsequently prove to be of value.” 

There can be, I think, no dispute or doubt about the principle. While the Courts 
will not interfere with the proper exercise of the right of cross-examination, the 
Courts must have and should have the power and the authority to control the cross- 
examination of a witness if the Court is satisfied that the cross-examination has been 
irrelevant or has been rambling. As I have pointed out earlier, it is quite true that 
neither the Indian Evidence Act nor the Code of Criminal Procedure contains any- 
thing which would justify a Court of law in imposing a particular time limit. But 
if the Court has a discretion and has control over the proceedings, surely the Court 
must be presumed to have the power, apart from the Indian Evidence Act or the 
Code of Criminal Procedure. 

In the present case the record shows that the opponent has been cross-examined 
go far ford, period of 13 hours and that the applicant has been given a further period 
of four or five hours within which to complete the cross-examination of the oppon- 
ent. Ifthe grievance is that the applicant has not been given a proper opportunity, 
I must say that that grievance is entirely unfounded. If it is suggested that not 


1 an 84 Bom. L. R. 526, P. 0. 8 ary Unrep. Cr. C. 844. 
2 (1919) 22 Bom. L. R. 166. 4 (1914)flojCrim, App. R. 1. 
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even the fringe of the case has so far been touched, it would not be unfair to say hat 
the right of the cross-examination has not been properly exercised and in this parti- 
cular case I am satisfied that the learned Magistrate, who is a Magistrate of ex- 
perience, has, looking to the record of the case, justifiably asked counsel for the 
applicant to complete the cross-examination by 5 p.m. on November 30, 1954. 
While, therefore, I quite agree that the Court should not as a rule impose a particular 
time limit as regards the oross-examination of a party or a witness, I am unable to 
assent to the proposition that the Court hasno discretion or control in such a matter. 
Obviously, the Court must have such power. Otherwise, the work of the Court 
would be impossible. On the whole, therefore, I am satisfied that the order made 
by the learned Magistrate is not open to any exception and that there is no ground 
to interfere with that order. 

Mr. Dalal has pointed out that the evidence which has been led in the case is, in 
part,. inadmissible. He has also urged that the learned Magistrate was not right 
in characterising the cross-examiuation as rambling. I am not for the moment 
concerned with these questions. All I am concerned with is to decide the question 
of principle, and on the question of principle, I am quite clear that while latitude has 
to be shown to the counsel in matter of cross-examination, the Court has a discretion 
and has control over the proceedings and the Court must and should exercise tht 
power in a reasonable way. In this particular case, I cannot say that the power 
has not been exercised in a reasonable way, and, therefore, I see no adequate grounds 
to interfere with the order of the Court below. 

In passing, I may point out that if the grievance of the advocate for the applicant 
is that he would be unable to complete the cross-examination by 5 p.m. on November 
30, 1954, after availing himself of the opportunity given by the learned Magistrate, 
I have no doubt that the learned Magistrate would have given such further time as 
would, in his opinion, be reasonable to complete the oross-examination. But to 
suggest that the cross-examination has been stifled or interfered with, is obviously 
wrong and I cannot assent to this suggestion. 

On these grounds, I think, the order made by the learned Magistrate is right and 
the rule will be discharged. ' : 
Rule discharged. 


APPEAL FROM ORIGINAL CIVIL. 


‘Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 


DARBAR SAHEB SURANGWALA OF JETPUR v. THE NEW INDIA ASSUR- 
ANCE CO. LTD.* 
Civil Procedure Code (Act V of 1908), Secs. 87-B, 133—Suit filed by ex-Ruler of Indian State— 
Claim by him that his evidence be taken de bene esse—Whether such claim sustainable. 
An ex-Ruler of a former Indian State who had filed a suit against the defendant in the 
High Court took out a chamber summons for examination on commission of himself and his 
wife on the ground that he being an ex-Ruler of an Indian State, he and his wife enjoyed the 
privilege of not appearing in Court, which privilege was guarantecd by cl. 12 of the covenant 
entered into by the Government of India with him when his State merged with India :— 
Held, that in the absence of a notification by Government under s. 188 of the Civil Procedure 
Code, 1908, the ex-Ruler could not in law claim the exemption of not appearing in Court. 
Under s, 87-B of the Civil Procedure Code, 1908, Rulers of former Indian States have been 
given an exemption against being sued except on the satisfaction of certain conditions, but 
the Code makes no provision with regard to any rights of privileges of an ex-Ruler who 
files a suit in a Court in any State in India. 


Tue plaintiff, Darbar Saheb Surangwala of Jetpur, who was an aie of the 
State of Jetpur in the Saurashtra State, filed a suit on September 7, 1950, in the 
High Court against the New India Assurance Co. Ltd. (defendants), to recover a 
certain amount of money paid in respect of a policy effected by the defendants. 


* Decided, February 2, 1955. O.C.J. Appeal No. 10 of 1955: Suit No. 1285 of 1950. 
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On November 27, 1954, the plaintiff took out a chamber summons for taking 
evidence of the plaintiff and his wife Rani Premkumari Saheba on de-bene-esse. 
Desai J. who heard the summons on December 18, 1954, made no order on it, and 
against this decision the plaintiff appealed. 


G. N. Joshi, with M. P. Amin, Advocate General, for the appellant. 
M. M. Jhaveri, for the respondents, 


Cuaca C.J, The plaintiff is the ex-Ruler of the State of Jetpur in the Saura- 
shtra State and he filed a suit in this Court against the defendants claiming a sum 
of Rs. 25,000 paid in respect of a policy effected by the defendants on the ground 
that the policy had been effected by misrepresentation and that the plaintiff was 
entitled to avoid that policy. After the suit was filed he took out a chamber sum- 


© mons for examination on commission of himself and his wife. On that summons 


the learned Judge made no order, and it is against that decision that this appeal 
is preferred. 

Mr. Jhaveri has taken two preliminary objections to the maintainability of this 
appeal. The first is that the decision of the learned Judge does not constitute a 
judgment within the meaning of cl. 15 of the Letters Patent and therefore the appeal 
does not lie, and the second objection is that the appeal is barred by limitation. 
As in our opinion the question that has been raised on merits is of considerable 
importance, we will proceed to deal with that question without deciding these 
two preliminary points. 

Now, this is not a case where the plaintiff seeks to have himself and his wife 
examined on commission on any ground which is usually urged when an application 
for commission is made. It is not the case of the plaintiff that he or his wife are 
incapacitated from being present in Court and giving evidence in the suit. Com- 
mission is sought on the ground that the plaintiff being an ex-Ruler of an Indian 
State he and his wife enjoy the privilege of not appearing in Court and that privilege 
has been guaranteed by the covenant entered into by the Government of India 
with the plaintiff when his State merged with India. Now, what is relied upon 
is cl. 12 of the Covenant and that is in the following terms : 

“The Rulers of each Covenanting State, as also the members of his family shall be entitled 
to all the personal privileges, dignities and titles enjoyed by them, whether within or outside the 
territories of the State, immediately before the 15th day of August 1947.” 

Now, before the plaintiff can rely on this clause he must satisfy us that this personal 
privilege was enjoyed by him prior to August 15, 1947. Perhaps Mr. Joshi is 
right when he contends that it is not necessary that the privilege must have been 
actually enjoyed by the plaintiff so long as he had the right to enjoy that privilege. 
As far as the Civil Procedure Code is concerned, the only privilege of exemption 
that has been conferred upon a person is to be found in s. 188 and that enables 
the State Government to exempt from personal appearance in Court any person 
whose rank in the opinion of such Government entitles him to the privilege of 
exemption. No notification has been issued exempting the plaintiff or his wife, 
and therefore obviously they cannot claim exemption under s. 188. Indeed 
Mr. Joshi contends that s, 188 has no application and that the privilege claimed by 
the plaintiff is independently of this section and by virtue of cl. 12 of the Covenant. 
Now, Mr. Joshi has failed to satisfy us that a privilege such as claimed by the 
plaintiff was ever enjoyed by him or that he had any right to enjoy such a privilege. 
Mr. Joshi says that before August 15,1947, Rulers in India did not file suits and 
therefore the question of claiming such a privilege did not arise. In our opinion 
the matter is really very simple. Unders. 87-B of the Civil Procedure Code Rulers 
of former Indian States have been given an exemption against being sued except 
on the sftisfaction of certain conditions, but the Civil Procedure Code makes no 
provision with regard to any rights of privileges of an ex-Ruler who files a suit in 
a Court in any State in India, and no such provision is made for very obvious 
reasons, If the Ruler files a suit in a Municipal Court, he submits to the juris- 
diction of that Court and he must be governed by the ordinary procedure regula- 
ting the proceedings in that Court. When a Ruler is sued, he has not sought the 
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jurisdiction of the Court; he is dragged to that Court by the plaintiff; and clgarly 
therefore some protection may be afforded to him. But no protection can be 
afforded to a Ruler who voluntarily invokes the jurisdiction of a Municipal Court, 
files a suit in that Court, and then contends that he would not be bound by the 
procedure regulating that Court but will claim certain personal privileges. As 
soon as the plaintiff filed a suit in the High Court, he permitted himself to be govern- 
ed in all respects by the Civil Procedure Code which regulates the procedure of 
the Court, and the only exemption he can claim under the Civil Procedure Code 
is the exemption which is to be found in s. 188. It would be open to the Govern- 
ment, if they can legally do so, to issue a notification exempting the plaintiff by 
reason of his rank from appearing in Court, but so long as such a notification is 
not issued, the plaintiff cannot in law claim exemption. Mr. Joshi rather faintly 
urged that the ex-Rulers in India understood that they would never have to appear 
in the Courts of this country and that was an understanding which should be res- 
pected and they should not be dragged to Court. We find it very difficult to ap- 
preciate that argument. It is an argument of prestige which argument we should 
have thought should no longer have any force in our country which is governed 
by a Constitution which sets up a democratic and egalitarian State. But even if 
prestige were to be respected, we do not understand why there is no loss of prestige 
in filing a suit in this Court and there is loss of prestige in appearing in this Court 
as a witness. In our opinion the learned Judge was right in refusing commission 
to examine the plaintiff and his wife on the grounds set out by them. 

The result is that the appeal fails and must be dismissed with costs. 

Suit to be not heard till Tuesday, February 8, 1955. 

The Advocate General says that he wants to apply for leave to appeal to the 
Supreme Court and he undertakes to file a formal petition. We refuse leave and 
dismiss the petition. 

Appeal dismissed. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dizit. 
STATE OF BOMBAY v. R. M. D. CHAMARBAUGWALLA.* 

Bombay Lotteries and Prize Competitions Control and Taz Act (Bom. LIV of 1948), Secs. 2(1)(d), 
12A, 12t—Bombay Lotteries and Prize Competitions Control and Tax (Amendment) Act (Bom. 
XXX of 1952}—Bombay Lotteries and Prize Competitions Control and Taz Rules, 1952. Form 
H-—Bombay Prevention of Gambling Act (Bom. IV of 1887}—Constitution of India, arts. 245, 
246(8), 276, 301, 304, 255, 19(1)(£) & (g), 19(8) Seventh Schedule, List I, entries 42, 40 ; List 
II, entries 26, 33, 34, 62—Government of India Act, 1935 [25 & 26 Geo. V Ch. 42), Sec. 297—Com- 
petency of Legislature to enact Bom. Act LIV of 1948—Whether Act deals with betting and 
gambling—Interpretation of expression “gambling”—Competitions referred to in first category 
of s. 2(1)(d) of Act whether competitions in which success does not depend to substantial degree 
upon skill—Construction of Statule—Whether permissible to import qualifications in ejusdem 
generis clause in section inio preceding clauses of section—Circumstances under which Court 
can pronounce legislation ultra vires of Constitution—Entertainment or amusement or luxuries 
contemplated by entries 83 & 62 in List II, what are—Whether tax under 8. 124 of Bom. Act 
LIV of 1948, a tax on betting or gambling, or a tax on business—Whether such tax contravenes 
provtsions of Constitution—Form H prepared under Rules framed under Act whether ultra vires 
of Legislature—Whether, apart from articles inPartIV of Constitution, other articles justiciable 
— Ambit of art. 301 and construction of art. 304—Fundamental rights under Constitution whether 
guarantesd to corporation—Academic opinion expressed by Court when pariy not aggrieved by 
action of Legislature or executive, relevancy of. 

The State Legislature was competent to enact the Bombay Lotteries and Prize Competi- 


* Decided, January 12, 1955. O. C. J. 8) picture prize competition, 
Appeal No. 72 of 1954: Misc. No. 365 of 1952. (i number prize competition, & 
+ The relevant sections run as under: } any other prize competition, ior which 
2. Definitions. (1) In this Act, aas the solution is or is not prepared beforehand 
there is anything repugnant in the ject by the promoters or for which the solution 
or context— is determined by lot or chance ; 
(d) “prize competition’’ includes— (it) any competition ‘in which prizes are 
(i) _ (1) cross-word. prize competition, offered for forecasts of the results either of a 
(2) missing word prize competition, future event or of a past event the result of 
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tions Control and Tax Act, 1948, which deals with betting and gambling, under entry 34 
of List IT of the Seventh Schedule to the Constitution of India. 

The interpretation of the expression “gambling” is that Parliament was given the compe- 
tence to deal with lotteries organised by the Government of India or the Government of a 
State under entry 40 of List I and with regard to all other types of lotteries competence was 
conferred upon the State Legislature under entry 34 of List IT. 

e competitions referred to in the first category of s. 2(1)(d) of the Bombay Lotteries 
and Prize Competitions Control and Tex Act, 1948, are only those competitions the success 
in which does not depend to a substantial degree upon the exercise of skill. 

It is contrary to all canons of construction to import from the ejusdem generis clause in 
a section of an Act of the Legislature, the qualifications laid down in that clause into the 
clauses which precede the ejusdem generis clausc. The proper canon of construction is the 
opposite. 

In construing an Act of the Legislature not only must the Court be extremely reluctant 
to invalidate an Act, but the Court must always presume that a Legislature knows what its 
legislative competence is and what are the limitations upon its competence. It is only if 
there are clear unequivocal words in the statute which go to show that the Legislature has 
over-stepped its competence or has travelled outside the limitations laid down in the Consti- 
tution that the Court will pronounce a legislation to be ultra vires. 

Fram Nusserwanji Balsara v. State of Bombay, Hall v. Cox?, Scott v. Director of Public 
Prosecutions’, Coles v. Odhams Press Lid‘, Moore v. Elphick’ and State v. Heman Alreja*, 
referred to. 

The entertainment and amusement contemplated by entry 88 of List II of the Seventh 
Schedule to the Constitution of India with regard to legislation and entry 62 of List IT with 
regard to taxes is not the subjective entertainment or amusement which a person may receive 
by solving a crossword puzzle or by indulging in any other mental or intellectual] pleasure. 
The entertainment or amusement contemplated is something objective outside the person 
amused or entertained, and with regard to the tax on entertainment and amusement, the 
tax also is on the spectator who witnesses some amusement or entertainment. The luxurics 
in respect of which a tax can be imposed under entry 62 of List II is a tax on certain articles 
or goods constituting luxuries and not legislation controlling an activity which may not be 
a necessary activity but may be unnecessary and in that sense a luxury. 

The tax under s. 12A of the Bombay Lotteries and Prize Competitions Control and Tax 
Act, 1948, is not a tax on betting or gambling, but it is a tax on business which falls under 
entry 60 of List II of the Seventh Schedule to the Constitution of India and it is bad on the 


which is not yet ascertained or not yet generally 
known; and 
(iii) any other competition success in which 
does not depend to a substantial degree upon 
the exercise of skill; 
12A. Levy of tax on lotteries and prize 
competitions in newspapers and publications 
prinied and published outside State.—Notwith- 
standing anything contained in section 12, 
there shall be levied in respect of every lottery 
or prize competition contained in a newspaper 
or publication printed and published outside 
the State, fot which a licence has been obtained 
under section 5, 6 or 7, a tax at such rates as 
may be specified by the State Government in 
a notification in the Official Gazette not excecd- 
ing the rates specified in section 12 on the sums 
specified in the declaration made under section 
15 by the promoter of the lottery or prize 
competition as having been received or due in 
respect of such lottery or prize competition 
or in a lump sum having regard to the circu- 
lation or distribution of the newspaper or 
publicationgin the State. 
12. Ledy of taw on lotteries and prize com- 
petitions. — 
(1) There shall be levied,— 
- (a) in respect of every lottery for which a 
- licence has been obtained under section 5 or 6, 
a tax at the rate’ of 25 per cent. of the total 
sum received or due in respect of such lottery ; 


L.R.—19, 


and 

(b) in respect of every prize competition 
for which a licence has been obtained under 
section 7, a tax at the rate of 25 per cent. 
of the total sum received in respect of such 
competition. The tax shall be collected from 
the promoter of such lottery or prize competi- 
tion, as the case may be. 

(2) Notwithstanding anything contained 
in clause (b) of sub-section (1), the State 
Government may, by notification in the Official 
Gazette, direct that the tax to be levied in 
respect of a prize competition shall be at such 
rate not exceeding 50 per cent. of the total sum 
received or duc in respect. of such prize compe- 
tition as may be specified in the notification. 
Such rate may be different in the case of 
different prize competitions, having regard to 
the total sum received in respect of such compe- 
titions as disclosed from the statements sub- 
mitted to the Collector under section 15 for 
the period of twelve consecutive months 
immediately preceding the date of the noti- 
fication under this sub-section. 

(1950) 52 Bom. L. R. 799, F B. 
Cn 1 Q. B. 198. 

1914] 2 K. B. 868. 

1986] 1 K. B. 416. 

fis} 2 All. E. R. 155. 

1951) 58 Bom. L. R. 887. 
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ground that it contravenes the provisions of art. 276(2) of the Constitution. The tax under 
s. 12A of the Act, even assuming it is a tax on betting, cannot be justified because it floes 
not fall under art. 804(5) of the Constitution. 

Form H prepared under the Bombay Lotteries and Prize Competitions Control and Tax 
Rules, 1952, framed under the Bombay Lotteries and Prize Competitions Control and Tax 
Act, 1948, is ultra vires of the Legislature, as the restrictions contained in the Form though 
reasonable and in public interest, suffer from the infirmity of not having been assented to 
by the President as required under the proviso to art. 804 (b) of the Constitution. 

Apart from articles which fall in Part IV of the Constitution of India, every other article 
in the Constitution must be given its legal and constitutional effect. Every other article 
is justiciable, and if any right flows under any article other than the Articles in Part IV, the 
Court must give effect to that right and grant adequate relief to the person who is entitled 
to that right. 

The legislative competence of Parliament and the State Legislature must be read subject 
to art. 801 of the Constitution of India. Neither Parliament nor the State Legislature can 
legislate so as to interfere with the freedom of trade, commerce and intercourse throughout 
India. Article 801 is not a restriction on any one or other entry in the Seventh Schedule ; 
it is perfectly general and every legislation under whichever topic it may fall must be subject- 
ed to the overriding provisions of art. 801, which makes trade, commerce and intercourse 
throughout the territory of India free. 

Article 801 of the Constitution is an overriding article both with regard to restrictions and 
taxation. 

The State of Bombay v. The United Motors (India) Ltd,! referred to. 

Article 804 of the Constitution in terms deals with art. 801 and constitutes a non-obstantat 
provision to art. 801. 

The fundamental right guaranteed to every citizen under art. 19(1)(f) and (g) of the Consti- 
tution is guaranteed as much to a citizen as to a corporation. 

Chiranjitlal Chowdhuri v. The Uunion of India.? 

Quaere: What must be the constitution of a corporation before it could be said that it 
is a citizen ? ` 

The Court does not express academic opinion when nobody is aggrieved by any action on 
the part of the Legislature or the executive. 

One R. M. D. Chamarbaugwalla (petitioner No. 1), who was a citizen of India, 
prior to August 1948, was carrying on the trade and business of prize competitions 
in Bombay. After August 1948, petitioner No. 1 and R. M. D. C. (Mysore) Ltd., 
(petitioner No. 2), of which petitioner No. 1 was the founder and managing director, 
promoted and conducted prize competitions in the State of Mysore under licence 
granted by the State. The registered office of the petitioners was situated in 
Bangalore and they owned and ran a weekly newspaper called the “‘Sporting Star” 
which was printed and published in Bangalore. The ‘‘Sporting Star” contained 
a cross-word prize competition called the “R. M. D. C. Crosswords” for which 
entries were received from various parts of India including the State of Bombay. 
The petitioners had agents and depots in various places in the territory of India 
including the State of Bombay to collect entry forms and fees for forwarding these 
to the petitioners at Bangalore. The petitioners’ prize competitition was ad- 
vertised in various newspapers and other publications in the territory of India 
including the State of Bombay. The shareholders and directors of petitioner No. 2 
were nationals and citizens of India and were domiciled in India. 

On November 20, 1952, the Province of Bombay amended the Bombay Lotteries 
and Prize Competitions Control and Tax Act, 1948, by the Bombay Lotteries and 
Prize Competitions Control and Tax (Amendment) Act, 1952. The petitioners 
filed the present petition for a writ of mandamus against the State of Bombay 
. ordering it to forbear from enforcing or taking any steps in pursuance of the Act 
of 1948, as amended, contending inter alia that all the provisions of the Act of 
1948 as amended and the rules made thereunder (the Bombay Lotteries And Prize 
Competitions Control and Tax Rules, 1952) in so far as they purported to extend 
and apply to prize competitions contained in newspapers and other publications 
printed and published outside the State of Bombay were ultra vires, void and in- 


1 [1958] S. C. R. 1069, 2 [1950] S. C. R. 869. ' 
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operative in law and that the aforesaid provisions of the Act providing for taxation, 
restriction and control of prize competitions and the rules and provisions under the 
Act limiting the amount which can be distributed by way of prizes and the number 
of competitions to be held, were bad, ultra vires, void and inoperative in law, parti- 
cularly in relation to prize competitions contained in newspaper and other publica- 
tions printed and published outside the State of Bombay. 


The petition was heard by Desai J. who issued a writ of mandamus against the 
State of Bombay delivering the following judgment on April 22, 1954 :— 


-Desar J. This is a rule obtained at the instance of the petitioners, calling upon 
the State of Bombay to show cause why a writ of mandumus should not issue 
ordering it to forbear from enforcing or taking any steps in pursuance of certain 
provisions of the Bombay Lotteries and Prize Competitions Control and Tax Act, 
1948, as now amended by Amending Act XXX of 1952. Petitioner No. 1, who is 
a citizen of India, was, prior to August 1948, carrying on the business of a prize 
competition in the State of Bombay. He is the founder and managing director 
of petitioner No. 2 company. Since August 1948 petitioners have been carrying on 
their business in the State of Mysore. They are promoters of prize competitions 
conducted in the State öf Mysore under a licence granted by that State. In their 
petition the petitioners state that their trade and business in other parts of the 
territory of India is ancillary and incidental to the trade and business carried on 
by them in the State of Mysore. The registered office of the petitioners is situated 
in Bangalore in the State of Mysore where they own and print and publish a news- 
paper called ‘‘The Sporting Star’. That newspaper contains a crossword compe- 
tition called “R. M. D.C. Crossword” for which entries are received from various 
parts of India and some foreign countries. The petitioners go on to state that they 
have agents and distributors in various places in the territory of India, including 
the State of Bombay, to collect entry forms and fees from competitors. The 
competition conducted by the petitioners is advertised in various newspapers 
and other publications in the territory of India including the State of Bombay. 
The shareholders and directors of petitioner No. 2 company are all nationals and 
citizens of India. ^ f 

On November 15, 1948, the then Province of Bombay enacted an Act called the 
Bombay Lotteries and Prize Competition Control and Tax Act, 1948, to control 
and levy tax on lotteries and prize competitions in the Province of Bombay. 
That Act, as originally enacted, did not extend or apply to prize competitions 
contained in any newspaper printed 'and published outside the Province of Bom- 
bay. That Act was amended by Act XXX of 1952. By the Amending Act the 
words “‘but does not include a prize competition contained in any newspaper 
printed and published outside the Province of Bombay” which appeared in the 
definition of “‘prize competition” as laid down in s. 2(1)(d) of the original Act were 
deleted: The effect of the amendment was that the scope and application of the 
Act was extended to prize competitions contained in any newspaper printed and 
published outside the State of Bombay. 


The petitioners challenge certain provisions of the Act and Rules made there- 
under by the respondent in so far as they purport to extend and apply to prize 
competition contained in newspapers and other publications printed and published 
outside the State of Bombay as ulira vires, void and inoperative in law. In parti- 
cular the petitioners challenge the provisions of that Act providing for taxation, 
restriction and control of prize competitions conducted outside the State of Bombay. 
They also challenge the Rules framed under that Act so far as they touch prize 
competitions conducted outside the State of Bombay. 


The Met repealed the provisions of an earlier Act, the Bombay Prize Compe- 
tition Tax Act, 1939, which was intituled ‘‘an Act to regulate and levy tax on. prize 
competitions in the Province of Bombay.” That Act did not apply to any prize 
competition contained in a newspaper or periodical printed and published outside 
the Province of Bombay. The impugned Act is intituled “an Act to control and 
to tax lotteries and prize competitions in the Province of Bombay.” 
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Clauses (d) and (dd) of sub-s. (1) of s. 2, as amended are as follows : . 


“(d) “prize competition” includes— 

(i) (1) cross-word prize competition, 

(2) missing word prize competition, 

(8) picture prize competition, 

(4) number prize competition, or 

(5) any other prize competition, for which the solution is or is not prepared beforehand by 
the promoters or for which the solution is determined by lot or chance ; 

(tt) any competition in which prizes are offered for forecasts of the results either of a future 
event or of a past event the result of which is not yet ascertained or not yet generally known ; 
and 

(iii) any other competition success in which does not depend to a substantial degree upon 
the exercise of skill; 

(dd) “promoter” includes a proprietor, manager, organizer or any person having the control 
or directing the conduct of a lottery or prize competition and in the case of a lottery or a prize 
competition conducted through a newspaper, includes the publisher of such newspaper” : 


Section 8 lays down that subject to the provisions of the Act all lotteries and 
prize competitions are unlawful. Section 4 imposes certain penalties and punishes 
certain offences in connection with lotteries and prize competitions. Sections 7, 
8 and 9 which relate to licenses are as follows: 


“7, A prize competition shall be deemed to be an unlawful prize competition unless a 
licence in respeot of such competition has been obtained by the promoter thereof : 

Provided that a licence may be granted for more than one such competition conducted by 
the same person: 

Provided further that the State Government may grant exemption in respect of a prize 
competition contained in any newspaper or publication printed and published outside the State 
if the State Government is satisfied that the promoter has no intention of promoting the prize 
competition within the State. 

8. Without prejudice to his liability, if any, to be proceeded against under the preceding 
provisions of this Act relating to lotteries or prize competitions, whoever contravenes the pro- 
visions of section 7 shall, on conviction, be punishable with imprisonment for a term which may 
extend to three months or with fine or with both. 

9. Every licence granted under this Act shall be granted by the Collector on payment of 
such fees and subject to such conditions and shall be in such form as may be prescribed.”’ 


Sections 10 and 11 which relate to the power of State Government to issue orders 
pertaining to licenses and empower the Collector to suspend and cancel licenses 
granted under the Act are as follows: 

“10. Notwithstanding anything contained in this Act or any rules made thereunder, it shall 
be lawful for the State Government by gencral or special order to— 

(a) prohibit the grant of licences in respect of a lottery or prize competition or class of lot- 
teries or prize competitions throughout the State or in any area; 

(b) prescribe the maximum number of licences which may be granted in any area; 

(c) direct that no licences specified in such order shall be granted without the previous ap- 
proval of the State Government ; 

(d) issue such other instructions in any matter pertaining to the grant or otherwise of licences 
under the Act as the State Government may deem proper. 

11. The Collector may suspend or cancel a licence granted under this Act— 

(1) if there is any breach of any of the conditions subject to which the licence is granted ; or 

(2) if the holder of such licence contravenes any of the conditions specified in section 5 or 
8; or 

(3) if any tax payable under section 12 is not duly paid by the promoter; or 

(4) if the holder of such licence contravenes any of the provisions of section 15; or 

(5) for any other reason, for which the suspension or cancellation of the licence is, in the 
opinion of the State Government, necessary in the public interest.” \ 

Sections 12 and 12A which levy a tax on lotteries and prize competitions.in the 

State of Bombay and outside the State of Bombay respectively are as follows: 

“12. (I) There shall be levied,— 

(a) in respect of every lottery for which a licence has been obtained under section 5 or 6, 
a tax at the rate of 25 per cent. of the total sum received or due in respect of such lottery; and 
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e (2) in respect of every prize competition, for which a licence has been obtained under section 
7, a tax at the rate of 25 per cent. of the total sum received in respect of such competition. 

The tax shall be collected from the promoter of such lottery or prize competition, as the case 
may be. 

(2) Notwithstanding anything contained in clause (b) of sub-section (1) the State Govern- 
ment may, by notification in the Official Gazette, direct that the tax to be levied in respect of 
a prize competition shall be at such rate not exceeding 50 per cent. of the total sum received or 
due in respect of such prize competition as may be specified in the notification. Such rate may 
be different in the case of different prize competitions, having regard to the total sum received in 
respect of such competitions as disclosed from the statements submitted to the Collector under 
section 15 for the period of twelve consecutive months immediately preceding the date of the 
notification under this sub-section. 

12A. Notwithstanding anything contained in section 12, there shall be levied in respect 
of every lottery or prize competition contained in a newspaper or publication printed and published 
outside the State, for which a licence has been obtained under section 5, 6 or 7, a tax at such rates 
as may be specified by the State Government in a notification in the Official Gazette not exceeding 
the rates specified in section 12 on the sums specified in the declaration made under section 
15 by the promoter of the lottery or prize competition as having been received or due in respect 
of such lottery or prize competition or in a lump sum having regard to the circulation or distri- 
bution of the newspaper or publication in the State”. 

Section 15 requires the promoters of lotteries and prize competitions to kee 
and maintain accounts and submit statements and make declarations as ud 
under the conditions of the licence. Section 16 imposes a penalty for failure to 
keep accounts, to submit statements, to make declarations, or for keeping, sub- 
mitting or making false accounts, statements or declarations. 

Section 16A provides for forfeiture by the State Government of newspapers 
and publications containing unlawful lotteries or prize competitions. 

Section 25 relates inter alia to offences by corporations. 

In exercise of the powers conferred by s. 81 of the Act the respondent made 
Rules called the Bombay Lotteries and Prize Competitions Control and Tax Rules, 
1952. Under r. 8 the petitioners are required to submit an application to obtain 
a licence in accordance with a specified form to the Licensing Officer. Under 
r. 4 the licence has to be granted in Form “H”. Some of the conditions introduc- 
ed in the license are as follows : 

“I. The licensee shall not offer in respect of any one prize competition prizes of the total 
value of Rs. 80,000 in the State of Bombay. 

2. The licensee shall not hold more than one prize competition in a period of two weeks and 
in the aggregate he shall not hold more than seventeen such competitions in a year in the State 
of Bombay. - 

8. In any prize competition— 

(i) The licensee shall not offer or allow any free entry coupons ; 

(ii) fees payable in respect of all entries offered or allowed by the licensee shall be at uniform 
rates ; 
(iii) the licensee shall not give any rebate or offer a concession whatsoever to any class of 
competitors; 

(iv) the licensee shall not entertain more than eight entries from any one competitor in the 
State of Bombay.” 

Rule 10 (d) provides for the mode in which books of account are to be kept in 
cases of prize competitions conducted outside the State of Bombay. The rule 
also requires that the books of account kept by a licensee under s. 15 shall con- 
tain the following particulars : 

“@) the number of tickets or chances sold in this State in respect of every lottery ; 

(ši) the number of coupons submitted by persons from this State. 

(iii) the amount received from this State in respect of such lottery or prize competition. 

(iv) the tax paid in respect of such lottery or prize competition”. 

It is the case of the petitioners that these sections and rules are ultra vires, 
void and of no effect. The petitioners also urge that it would be impossible for 
them in a commercial sense and from a practical point of view to carry on their 
business in the territory of Indie if they are required not only to comply with the 
conditions and restrictions imposed by the State of Mysore but also the various 
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conditions and restrictions imposed by the State of Bombay and other States in 
the territory of India. The petitioners point out in their petition that they 
cannot apply for a license under the impugned sections since they give in prizes 
amounts exceeding Rs. 30,000 in respect of one competition, and hold more 
than 17 competitions in a year as permitted by the State of Mysore. Therefore, 
the effect of the application of the Act and the Rules on the petitioners according 
to them is that the petitioners cannot carry on and are prohibited from carrying 
on their activities in respect of their prize competitions in the ordinary course of and 
incidental and ancillary to their business carried on in the State of Mysore. It is 
particularly the case of the petitioners that the provisions of the impugned Act 
and the Rules made thereunder providing for taxation, restriction and control 
virtually amount to prohibition of their prize competition. 

In opposition to the rule the State in an affidavit filed on its behalf by the 
Collector of Bombay have denied the correctness of the contentions raised by the 
petitioners. A number of defences relating to the maintainability of the petition 
were raised in that affidavit but they were not pressed before me. 

One of the principal contentions raised in the affidavit filed on behalf of the 
` respondent is that prize competitions are opposed to public policy and, therefore, 

there can be no ‘business’ in promoting prize competitions, and, therefore, the 
petitioners are not entitled to invoke the fundamental right contained in art. 19(1)(g) 
of the Constitution. Another contention of a similar nature is that prize competi- 
tions being opposed to pues policy, there can be no question of violation of the 
` provisions of art. 801 of the Constitution, and, therefore, no question arises of the 
alleged incompetence of the State Legislature on the ground of violating the freedom 
of inter-State trade, commerce and intercourse. Another plea raised by the 
affidavit is that petitioners No. 2 being a corporation, it has no right independent 
of petitioner No. 1 and no question arises of any violation of a fundamental right 
of the petitioners. This plea was founded on the contention that a corporation 
cannot be regarded as a citizen within the meaning of art. 19 of the Constitution. 
Another contention raised in the affidavit of the Collector of Bombay is that the 
restrictions imposed under the impugned provisions of the Act and the Rules are 
reasonable and in the interest of the general aoe and are, therefore, unassailable. 
The respondent has also contended that as the petitioners desire to promote their 

rize competition in the State of Bombay, it is incumbent upon them to obtain a 
icense as required by the provisions of the Act. A further contention raised 
before me by Mr. Seervai, learned counsel for the respondent, was that the prize 
competition conducted by the» petitioners was a lottery. Intimation that this 
contention would be raised was given by the respondent’s attorneys to the peti- 
tioners’ attorneys prior to the hearing of the petition. I would have allowed that 
contention to be urged before me in any event since the contention, though not in 
express terms, was in fact impliedly urged in the affidavit of the Collector. 

Now it is clear that the keystone of the petitioners’ case is that they carry on their 
business in the State of Mysore and that their business in other parts of the territory 
of India is only in the course of and ancillary and incidental to their trade and 
business carried on in the State of Mysore, and that no taxes or. restrictions can 
be imposed by the State of Bombay on their trade, business and intercourse 
with persons in other States in the territory of India, except those permissible 
under art. 804. They invoke the guarantee contained in art. 801 of the Constitu- 
tion and impugn the legislation before me on the ground that it raises inter-Btate 
barriers and is altogether outside the legislative competence of the respondent. 
Now freedom of inter-State trade, commerce and intercourse without any frontiers 
between State and State has been recognised in Part XIII of the Constitution. 
The Constitutional guarantee is contained in art. 801 in that Part. Ingxtricably 
allied to the question of undesirability of State barriers is the question of freedom 

.of every citizen to trade with any part of the territory of India. Restrictions 
.imposed on the petitioners by the Amendments already referred to by me are 
principally assailed on the ground that they are not in public interest and are 
unreasonable, Considerable stress was laid by Mr. Manecksha, on the inter-State 
aspect of the petitioners’ case. Equally stressed was the argument that in any 
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event s. 12A of the Act which laid the impost of 25 per cent. of the total sum 
received in respect of any licensed competition and authorised the State Govern- 
ment by notification to direct the tax to be levied in respect of a prize competition 
at any higher rate upto 50 per cent. or in a lump sum was wlira vires the State 
Legislature. This argument was founded on the submission that the tax in ques- 
tion could only be regarded as a tax on trade, or calling and was covered by 
art. 276 and item 42 of the Union List of the Constitution. Therefore, so it was 
urged, the tax could not exceed two hundred and fifty rupees per annum. 

The spindle on which the case for the State has turned is that the petitioners in 
substance and in reality carry on an activity which is not ‘business’, but is a lottery 
in disguise. Therefore, so the argument has developed, the petitioners cannot 
claim any fundamental right and are also not entitled to claim shelter under “the 
Commerce Clause” in Part XIII of the Constitution. The case for the State, so 
far as it related to the taxing provisions contained in s. 12A of the Act, was also 
sought to be laid on the territorial nexus basis, the uncertainties and difficulties 
connected with which have in the past presented some lively problems to the 
highest tribunals. 

Considerable emphasis was laid by learned counsel on either side on what was 
stated to be the correct meaning of “lottery” and there was essential divergence 
in the rival submissions on the point. A number of cases were cited atthe Bar on 
behalf of the petitioners to show what “lottery” means. These were in their 
turn distinguished and commented upon by learned counsel for the State. On 
the one hand it was stated that a competition can be regarded as a lottery only 
when the result was made wholly dependent upon chance. On the other hand 
it was urged that a prize competition which did not involve substantial skill 
amounted to gambling and should be regarded as a lottery. It has, therefore, 
become necessary for me to consider the meaning of “‘lottery’’ before I proceed 
to examine the evidence on the record of the case. 

“Lottery” as ordinarily understood is a scheme for distribution of prizes by 
chance, the plan being generally to have a certain number of prizes and a much 
greater number of tickets, the prizes being allotted according as the drawing of 
numbered tickets from a suitable receptacle shall decide. Any distribution of 
prizes depending upon chance by any contrivance or device is a lottery. There 
is no uniform pattern adopted by those who run lotteries. There are varied and 
numerous methods of deciding the chance upon which the distribution of prizes 
in any scheme may depend. This is so, because there have always been clever 
persons who have exercised considerable skill and ingenuity in the matter or 
originating new schemes in attempts—not always successful—to keep clear of 
laws intended to suppress lotteries. 

To turn to the accepted definition of lottery, there is a catena of cases where it 
has been said that “ʻa lottery is a distribution of prizes by lot or chance.” To 
refer to only one such case this was precisely what Hewart C. J. observed in 
Coles v. Odhams Press Ld.1 when he put to himself the question, ‘‘what is lottery?” 
That was a case of a crossword competition in a newspaper for money prizes. 
The solutions were determined beforehand by the Competition Editor. an. 
examination of the scheme in its entirety the view was expressed that the scheme 
before the Court was a lottery. In his judgment—described in a later case by 
Humphreys J. as principally interesting as a delightful judgment of the late Lord 
Hewart—the Lord Chief Justice observed (p. 424) : 

“It seems to me that there is all the difference in the world between a case where persons 
engaged in a literary competition allow somebody else to pick out the best of their efforts and agree 
to abide by his decision, and a case where persons undertake to make a series of shots at some- 
thing a y decided behind their backs, not on the terms that anybody shall exercise judgment 
in deci which is the best and most skilful of the competitors’ efforts, but on the terms that 
somebody shall perform the task of deciding which comes nearest to a secretly fixed standard.” 


I shall have occasion to refer to this case later on in my judgment. 
_ The difficulty which the Courts have sometimes found themselves faced with, 


` 
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as would appear from the reported cases, was not as to what was the legal meaying 
of “lottery”, but as to whether success in the particular scheme or device under 
consideration was really a matter of chance or not. In Hall v. Cog, a decision 
relied on by Mr. Manecksha, the Court of Appeal in England expressed the view 
-that to constitute a lottery it must be a matter. dependent entirely upon chance. 
It was held that in the prize competition before the Court the skilled knowledge of 
the competitor was an ingredient in the matter. Some other decisions were also 
cited before me by learned counsel on either side. They were on different facts 
and with respect to different types of competitions. Obviously, findings of fact 
as to the existence or otherwise of the ingredient of skill arrived at in those cases 
from their own facts and sets of circumstances cannot be said to establish any legal 
principle. 

A multipartite agreement or competition in which a number of persons partici- 
pate, their object being to secure a prize or prizes, may be illegal as a lottery 
if in such a case the winner or winners are to be determined by a chance. A 
competition may be illegal either because it involved no skill at.all, or because, 
although it involves some scope for skill, yet the selection or determination of 
winners depends essentially upon chance. Now there can be a competition where 
the result Rcnentis entirely or mainly upon chance and there is little or no scope 
for special knowledge, skill or judgment. That such a competition must be 
regarded as a lottery seems obvious. Equally obvious seems the proposition 
that a competition cannot be said to be a lottery if the result depended not wholly 
or mainly upon chance but upon skill, special knowledge or judgment. Then 
there is the competition where both the elements of skill and chance may be present. 
In most of these competitions there is bound to be a certain element of chance. 
Each case must turn on its own facts and the set of circumstances relating to the 
same and it would be impossible for the Court to say with any precision as to what 
was the percentage of chance or skill involved in a particular competition. The 
only question which seems to me material in such cases is: Is this a competition 
in which skilled knowledge or judgment of the participant can be said to be a real 
ingredient in the matter of selecting the successful competitor? The competition 
must be looked at as a whole to see whether it involves real element of skill or 
judgment, and if it does appear that this was so, the circumstance that there was 
also an element of chance involved which was more than negligible the competition 
will not be regarded as a lottery. The Court will-examine the real nature of the 
competition. A scheme which may not ostensibly be a lottery will yet be regarded 
as one if the Court is satisfied that the invitation to the participant to use his skill 
or judgment was merely a cloak or a clever disguise to cover up the real nature 
of the scheme, and extraneous evidence is admissible to show that it was a case of 
sheep’s clothing. The Court concerns itself not merely with what may appear 
on the surface but as it is often said goes deeper than that. If after an examination 
of the scheme as a whole and the way it is conducted it appears that chance was 
the predominant factor and was its real feature, then the scheme must fall within 

. the definition of lottery. 

An interesting case under this head, and one discussed at length before me, was 
Dloore v. Elphick? Humphreys J., after stating in his judgment that the accepted 
definition of “lottery” was, and had for many years been, “‘distribution of prizes 
by lot or chance”, went on to observe (p. 156) : 

“To that definition, I think, should be added that the merit or skill must be real skill which 

« has some effect. It must be something more than a scintilla of skill, so that it can fairly be said 

that the distribution of the prize, the allocation of the prize, in the particular case, was due to two 

* Causes, not one cause with possibly a scintilla of some other cause added to it, but two separate 
causes, one being skill and the other being chance.” : 

I am not prepared to assent to a rigid definition of ‘‘lottery’ and I An of the 
opinion that in the case before me I should apply the observations I have ventured 
to make and be guided by what Humphreys J. said in the passage quoted above. 

. -To turn to the evidence led before meon behalf of the petitioners, Dennis Macdo- 
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nald was examined as a witness on their behalf. He is the Competition Editor 
.of petitioners No. 2. Since 1988 he has been compiling clues for crossword 
competitions. He began to work in that year for The People” of England, 
a paper which has for many years been running crossword competitions, and 
which, according to the witness, was the first newspaper in the field. After the 
war he rejoined ‘“The People”. in 1945 and worked as its Assistant Competition 
Editor. He was there employed till the end of 1958 and joined respondent No. 2 
in February 1954 as their Competition Editor. Since 1950 he has supplied clues 
to petitioners No. 2. He stated in his evidence that he has experience of crossword 
competition, both as a compiler and as a manager. He was asked in his evidence 
certain questions the answers to which could have only been his opinion on questions 
to be decided by me and were also otherwise inadmissible. Those questions were 
disallowed by me. He produced a copy of the Rules and Conditions governing 
the competition of petitioners No. 2. These Rules had come into effect in 
October 1951. The witness added that there was at all material times an adjudi- 
cation committee which adjudicated upon the clues contained in the crossword 
competitions of the petitioners. The committee consisted of six members four of 
whom were independent persons. He produced the list of the members of the 
adjudication committee with their qualifications. The adjudication committee 
is the sole judge of the entries and decides the award of prizes. When asked about 
the factors on which success in the petitioners’ competitions depends he stated 
that those are, application of knowledge, ability to reason, reference to authorities, 
e.g. dictionaries etc., command over the English language and experience gained 
from taking part in previous competitions. Referring to the procedure followed 
by the adjudication committee the witness stated that about seven days before 
the competition closed the clues were submitted to the adjudication committee. 
A week’s time was given to the members to study the clues and apply their mind 
to the same.: The adjudication committee met soon after the competition closed 
and then they gave their views on the clues. After discussing all points of views 
the committee selected nine out of the thirteen clues which they considered 
- strongest. What he meant by this was explained by him in his cross-examination. 
He stated that what he meant by “‘strongest’”’ was the solutions to which highest 
` percentage of correctness could be ascribed by the committee. The adjudication 
committee then adjourned. ‘Thereafter the nine clues selected by them as strongest 
were sent to the checking department. On checking all the entries those which 
contained correct answers to these nine selected clues were set apart. A standard 
checking sheet was maintained for the purpose of checking the answers. The 
checking sheet does not show the names of any competitors. When the checking 
sheets are completed the adjudication committee meets again for the purpose of 
deciding the solution of the remaining seven clues. The committee then select 
their own solution but with one limitation, which is more apparent than real, viz. 
that they cannot select a solution in case of any of the seven clues which is not 
to be found in any of the entries sent out by the competitors. Later on in his 
cross-examination the witness stated that in fact he was not aware of any occasion 
when the adjudication committee had for the purpose of their decision to accept 
a solution in respect of any clue which was not the solution preferred by the 
adjudication committee itself. The purpose of this system according to the witness 
was that the competition was between the competitors themselves and not between 
the competitors and the promoters. I think this limitation is really nominal and 
do not propose to attach’any particular importance to the same. At the same 
time I do not mean to be understood to say that the competition conducted by 
the petitioners is a competition between the promoters and the competitors. In 
any competition conducted bona fide and in which the result is fairly adjudicated 
upon by’ an adjudication committee the competition must be regarded as one 
between the competitors themselves and not between the competitors and the 
promoters of the competition. 
The witness went on to say that it was always assumed in their crosswords by 
the competitors that one of the two alternative answers to the clue was more apt 
than the other and the competitors were asked to select the solution which in 
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their opinion was the more apt. He denied that there was any umpu on 
the part of the promoter or the editor that one word was more apt than the other. 
That according to the witness was entirely the responsibility of the adjudication 
committee. He admitted the possibility that of the two alternatives one may be 
as apt as the other but added thathe could say ofhis own opinion asa compiler that 
he did not think that in respect of any clue both the alternatives furnished equally 
apt solutions. He also added that to his knowledge the adjudication committee 
had in no case found that one alternative was as apt as the other. Then he was 
asked whether having regard to the procedure adopted by the committee it would 
be possible that a competitor who had sent fifteen out of sixteen answers correct 
in the opinion of the adjudication committee may not get the prize and the prize 
may go to one who had solved only fourteen out of 16 clues correctly, in the opinion 
of the committee. The witness stated that such a situation could never arise, 
and explained his answer by saying.that all the entries were checked at one stage 
or another. The witness also stated that the highest standard of accuracy and 
aptness must be that what the committee considered as the most meritorious entry. 
It was put to thé witness in his cross-examination that from the procedure described 
by him it followed that in some cases the reasons given by the committee would be 
bogus. The witness did not agree to this suggestion. Then he was asked as to 
why it was necessary that nine strongest clues should be found out in the first 
instance at the first meeting of the adjudication committee and it was suggested 
to him that the highest standard reached by the competitors could be found out 
only after examining all the 16 clues. The witness answered that it was impossible 
to follow the system envisaged in the question put to him as nearly seventy to 
seventy-five thousand entries were’ received in every competition and that the 
system adopted by the petitioners was a good one from the practical point of 
view. He denied the correctness of the suggestion that from the point of view 
of the promoter it would be more desirable that a large prize should go to one 
competitor than that the first prize should be divided between several competitors. 
He stated that he had found in his experience that the first prize of Rs. 50,000 

- had been divided between several competitors each of whom got a thousand rupees 
only. He admitted that it was the policy of the petitioners to give the largest 
prize for the smallest entry fee. The witness did not consider the crossword 
competitions as an amusement or a pastime, but looked upon them as an examina- 
tion. Then there was some further cross-examination of the witness with a view 
to showing that in case of some of the answers selected by the adjudication com- 
mittee one was as apt as the other. Cross-examination was also conducted to 
show that in three or four cases the solutions selected by the adjudication committee 
were less apt than the rejected alternatives. The witness denied that the adjudi- 
cation committee had taken the wrong view in case of any selections made by them. 
It is not necessary for me to set out that part of the evidence, but I shall make 
some reference to the same later on in my judgment. In his further cross- 
examination allowed by me after the witness was recalled he stated that it would 
be impossible to analyse 75,000 coupons before the adjudication committee 
decided upon their final selections because of the short time between the receipt 
of the entries and the declaration of the results, He added that it would ‘not 
be fair to the competitors to allow a long time to elapse between the receipt of the 
entries and the publication of the results. 

Ratanshaw M. D. Chamarbaugwalla was the next witness examined by 
Mr. Manecksha. He is the managing director and a shareholder of petitioner No. 2 
company who are a private limited company. He produced a list of the share- 
holders and directors of the company and stated that all the shareholders and 
directors were citizens of India. He produced the licence given by the State of 
Mysore in respect of the crossword competition of the petitioners. “He stated 
that in the beginning the State of Mysore had imposed a tax of 15 per cent. on the 
ee receipts of the competitions conducted by the petitioners but that the tax 

ad been later on reduced to 12} per cent. He went on to say that entries were 
received by the petitioners directly through post from a number of competitors in 
the State of Bombay. He also stated that under the license given to him by the 
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State of Mysore there was no restriction about the amount of the prize money to 
be paid, nor any restriction on the number of competitions that may be conducted 
in any one year, nor on the number of entries which may be received from any 
one competitor. In his cross-examination he produced a statement showing the 
number of free entries allowed in different competitions held by the petitioners in 
1951-52. He admitted that his competitions were widely advertised. He also 
admitted that they were advertised in journals published by professional solutionists 
and that some of those journals had large circulation. He went on to state that 
he did not himself take any part in the management of the clues-side of the paper 
but left it to the Competition Editor and the adjudication committee. The 
witness stated that the principal object of his paper the Sporting Star was to run 
the competition and that his paper was the official organ of the R. M. D. C. Cross- 
words. He also stated that competitions were run by the petitioners every week 
except during the Christmas week. Further cross-examination of the witness 
was directed with a view to showing that the petitioners spent lavishly on advertise- 
ments. The witness stated that it would be impossible for the petitioners to get 
the volume of business that they did without very wide publicity. 


Hola Narsingpur Ramrao, the accountant of the petitioners, was the next witness 
examined on their behalf. He stated that he held an accountant’s degree from 
England. He produced the balance sheet and profit and loss account of petitioner 
No. 2 company for the six months ending September 80, 1952. He also produced 
a statement showing certain heads of income and expenditure for that period. 
He went on to state that there was day to day audit of petitioner No. 2’s accounts. 
He stated that the petitioners had their own press where their paper was printed. 
A detailed statement of the various heads of expenditure was produced by the 
witness as asked for by learned counsel for the State. The witness stated that the 
accounts of the petitioners were maintained on the footing that the Sporting Star 
was merely a vehicle for the petitioners’ crossword competition. On the evidence 

_ before me there can be no doubt that the principal business of the petitioners is 
to conduct the crossword competition and that the newspaper Sporting Star is 
merely a vehicle for their business as deposed to by the witness. There was some 

_ further cross-examination of the witness about certain items of expenditure shown 
in the detailed statement furnished by him. It is not necessary for me to examine 
those figures in any detail. I shall, however, refer to certain aggregate items in 

_ the accounts of the petitioners a little later in my judgment. 


The rules and conditions for the competition conducted by the petitioners 
have been exhibited before me. I need refer only to some of these rules. One 
of the rules says that the competitor is required to mark in each small square 
corresponding to the numericalnumber of the clue one of the figures indicating the 
answers he considers the most apt that will agree with the official all-correct solution, 

.Le. the solution which in the opinion of the adjudication committee contains the 
most apt answer to the clue. Rules 7(a)and 7(c) which relate to the“‘winning line” 
are as follows :— 


““Y(a) This contest is a test of skill and knowledge. The official solution will be determined 
by an Adjudication Committee appointed by the Promoters. The official all-correct solution 
will be that solution which in the opinion of the majority of the members of the adjudication 
committee present at the meeting, contains the best set of answers to the clues. Aptness and 
accuracy form the sole standard of their judgment. The decision of the majority of the Ad- 
judication Committee present at the meeting shall be binding and not liable to be questioned by 

. any competitor. Such official solution shall be printed in the issue of the Sporting Star on the 
Sunday following the closing date, in the form of a wining line, with the figures 1 and 2, as the 
„case may be, in accordance with these Rules and Conditions... 

(c) The first prize will be awarded to the competitor who enters a solution which agrees 
with the official all correct solution. Failing an all-correct entry the first prize will be awarded 
‘to the nearest correct entry. In the case of a tie or ties, the first prize will be divided equally 
and for the purpose of any such division, nett cost of any prize in kind will be divided in lieu of the 

. prize itself in kind being awarded”. 
A list showing the names of the competition journals in which the petitioners 
advertise was tendered in evidence. It shows that the petitioners advertise their 
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competition in 22 competition journals. The circulation of these journals varies 
between a thousand copies to six thousand copies, most of them being below 
three thousand copies, Circulation of five of these journals éxceeds five thousand 
copies, the largest being a journal called “Psycho” the circulation figures of which 
have been given as ten thousand copies. 

The profit and loss account of the petitioners tendered in evidence shows that 
during that period of six months a little of Rs. 16,00,000 was collected as entry 
fees while a sum of about Rs. 5,86,000 was paid out as prizes. Postal expenses 
were about Rs. 1,25,000. Advertisement charges aggregate to Rs. 1,84,000. 
Printing charges were Rs. 2,387,000 which included the cost of paper, of which 
Rs.16,000 were shown as printing charges for the newspaper Sporting Star. This 
was explained by the witness on the footing that the Sporting Star was merely a 
vehicle for the crossword and that its circulation was only 10,000 copies. The 
figure shown was justified by the fact that most of the printing was done in con- 
nection with the crossword coupons. The competition tax and the license fee 
paid by the petitioners during that period came to Rs. 2,41,000. Establishment 
charges are shown as a little over Rs. 3,18,000 of which Rs. 8,08,000 are shown as 
establishment charges incidental to the ‘crossword business. Here also the figures 
were justified on the ground that the real business of the petitioners was 
crosswords and that the expenses incurred related to the same. The nett profit 
for the period shown in that profit and loss account is about Rs. 78,000. The 
percentages of these items have been worked out by the accountant of the 
petitioners. It appears that about 81 per cent. of the amount received as entry 
fees, is paid out in prizes. The tax paid to the State of Mysore comes to 14 per 
cent. Advertisement charges come to 7.85 per cent. The expenses of printing 
and the establishment charges come to a little over 82 per cent. 

In support of his argument that the so-called business of the petitioners was no 
‘business’ but an activity which must be regarded as a lottery Mr. Seervai stressed 
a number of features which it was said emerged from the evidence led before me. 
It was urged that the whole scheme was calculated to foster and encourage among 
the members of the public a spirit of gambling. It was also urged that a number 
of competitors must be relying on the solutions selected by professional solutionists 
and that even those solutionists themselves differed as to the more apt of the 
two alternatives, which were furnished by the promoters. Strong criticism was 
directed to certain items in the accounts exhibited by the petitioners, and it was 
stated that the expenditure of 7.85 per cent. incurred by the petitioners on advertise- 
ments could only result in encouraging a spirit of gambling amongst the members 
of the public. Two or three items of expenditure were pointed out as lavishly 
incurred. It was also stated that the fact that professional solutionists had come 
on the scene itself showed that the element of skill and judgment on the part of 
the participants themselves was absent. It was further stressed that the procedure 
followed by the adjudication committee as deposed to by McDonald, the com Ra 
tion editor of the petitioners, was not published in the rules and conditions o 
competition, It was also urged that the procedure as deposed to by that S 
differed materially from what was stated in r. 7(a) of the rules of the competition. 
The feature of free entries permitted by the petitioners was also relied on by learned 
counsel, It was pointed out that out of four to five lacs of coupons sent out by the 

etitioners only seventyfive thousand coupons were used by the competitors. 

e submission was that this was not a case of any real business but of running 
a lottery in disguise. 

The fact that a number of participants in a competition choose to rely either 
entirely or to some extent on the opinions of others including professional solutionists, 
cannot, in my judgment, affect te real nature of the as alee Such competi- 
tors when they rely on the skill or experience of others or of professional sblutionists 
may at the highest be said to have availed of the brains and skill of an agent. 
If there is in the competition a real ingredient of skill or judgment, the mere fact 
that there is a possibility that some competitors participating in the competition 
do not, or cannot, exercise their skill or judgment cannot affect the true nature of 
the competition, A similar contention urged in Moore v. Elphick did not find 


1955.je STATE OF BOMBAY YV. CHAMARBAUGWALLA (0.0.5.)—Desat J. N 801 


favous with the Court. It was observed in that case that if an agent used his 
brains and skill, then it cannot be stated that the prize which comes to the compe- 
titor through his skill is a lottery at all so far as the participant is concerned. 
The contention was based upon the principle of the Latin tag, Qui facit per alium 
facit per se: what you do by your agent you do by yourself. For myself I think 
that the assistance of a professional solutionist is an undesirable element in a prize 
competition, but I do not regard myself free to interpret that as introducing an 
element of chance which goes to render the competition a lottery. Nor am I able 
to see anything seriously objectionable in the advertisements given by the peti- 
tioners, for after all it is for those who conduct their competitions to decide what 
percentage of their total receipts they should spend on advertisements. It is not 
uncommon in modern commercial world that many businesses thrive and in some 
cases even owe their existence to advertisement. The two or three items pointed 
out to me as lavishly incurred cannot be regarded as of any importance in deciding 
the point with which I am concerned. As to the criticism levelled against the 
procedure followed by the adjudication committee, I do not think it was necessary 
for the petitioners to publish the whole procedure in the rules and conditions 
of their competition. The rules do refer to the adjudication committee and say 
that the decision of the adjudication committee shall be binding in all cases. I 
do not think that the procedure followed by that committee differs in any material 
particular from what has been stated in r. 7(a) of the competition. Nor on the 
evidence before me is it possible for me to accept the contention that the whole 
scheme was calculated to foster and encourage the spirit of gambling amongst the 
members of the public. 

There is no evidence before me that the competition was not bona fide or was 
conducted in an unfair manner. All the entries are scrutinised before the final 
declaration of the names of the successful competitors. The adjudication com- 
mittee applies its mind to every clue and after full discussion reaches its conclusion 
in respect of every clue. That they do this in two sittings does not in my judgment 
make any difference, as there is nothing on the record of the case to show that their 
judgment is not exercised independently and fairly or to show that it is in any way 
affected by any knowledge on their part as to who, or how many person or persons, 
would be getting or sharing the first prize. I have fully considered the comments 
made on behalf of the State on a number of selections made by the adjudication 
committee. It is not possible to take the view that the standard of skill or judg- 
ment required of the participants is of a poor degree. I have myself examined a 
number of clues from the competitions of the petitioners which have been exhibited 
in this case. In the case of a small number of them I might have thought that the 
rejected alternative words would have been almost as appropriate, or even as 
appropriate, or perhaps more appropriate, than those selected by the adjudication 
committee. Again in case of some clues I might not be satisfied or convinced 
with the reasoning of the adjudication committee in respect of the same. As to 
the rest I must observe that the selected words can be said to be the more apt 
than the rejected words. Again as to these the reasons given by the adjudication 
committee for their selections have substance in them. It is not suggested, nor 
is there evidence before me to show, that anything underhand or of an objectionable 
nature is done in the conduct or decision of the competition by anyone concerned 
or interested in it. It was said that there was no particular standard by which to 
determine to which of the alternatives preference should be given and that two or 
three decisions were erroneous. In case of a small number of selected solutions it 
can be said that the Court would disagree with them, but in doing so it would be 
adopting the role of an umpire. Insomecases opinions are bound to differ as these 
are not problems with precise solutions. The real point is that there is an adjudica- 
tion committee which follows a procedure to which, in my judgment, noreal objection 
can be taken, and which I must assume arrives at its selections after the bona fide 
exercise of its own judgment. I am unable to accept the contention that the 
clues composed under the scheme of the petitioners are such that a competitor 
would have practically equal chance of obtaining prizes one being as apt or 
appropriate as another. If this had been established, I should have had no hesita- 
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tion in holding that the distribution of prizes was merely by chance since in¢hat 
ease the adjudication would not have been on merits but on the fancy or on the 
capricious and arbitrary decision of the adjudication committee. On the evidence 
before me there is little scope for this contention. 

It was said that there was evidence to show that in case of some of the selections 
made by the adjudication committee the correctness of which as the more apt of 
the two alternatives can be seriously challenged, and, therefore, that by itself was 
a factor which introduced a substantial element of chance in the competition. The 
judgment of no adjudication committee can be right in respect of every clue if 
examined. The result must of necessity be to a large extent dependent on the 
knowledge and ability of the persons constituting the committee. Moreover the 
very fact that this is a competition in which the point is not that one alternative 
is right and the other is wrong, but which is the more apt of the two. The decision 
of the committee in respect of every clue cannot always find favour with those 
who in their turn would sit in judgment over the same. In a competition of this 
nature some person or committee of persons must decide which is the best solution 
when there are more than one possible or even probable solutions. Therefore, 
in my opinion, although this is a feature of the competition which must be regarded 
as introducing some element of chance in the scheme, it is an element which must 
be inherent in any such competition, however fairly it may be conducted. But it 
is not an element of chance which can be said to be predominant in the distribution 
of prizes amongst the competitors. A somewhat similar though not the same 
consideration was present before the Court in Moore v. Elphick! where it was pointed 
out that in the arrangement under consideration it was obvious that as to eight 
out of the twelve items the result depended on bare chance. In disposing of 
the argument Humphreys J. said (p. 159) : 

“Be it so. Supposing that as to two-thirds of the matches it is chance, but as to one- 
third it is skill, is that a lottery ? The answer must be ‘No’, if one pays attention to the definition 
of Lush J., of a lottery. Itis clearly not. One-third is a very substantial portion-of the whole...” 

Reliance was also placed by learned counsel for the respondent on a decision 
of the Court of Appeal in England in Coles v. Odhams Press Ld.* to which I have 
already, made some reference in the earlier part of my judgment. In that case a 
newspaper published an advertisement of a crossword competition with money 
prize for which a competitor entered by posting his solution along with a specified 
fee to the office of the newspaper. The puzzle was so constructed that in a number 
of instances a clue could be satisfied by only one word having no alternative, while 
in other instances the clue suggested two or more alternative words which might 
not all be equally appropriate. The competition editor had prepared beforehand 
a test solution of the puzzle, and the prize was to be awarded to the competitor 
whose solution happened to correspond most closely to that of the competition 
editor, although, if all the solutions sent in were examined and compared on their 
merits, the solution of that competitor might not be found to be intrinsically 
the best. It was held that this was a lottery. It would appear from the judgment 
of Lord Hewart in this case if read in close connection with its facts that the-case 
before me is clearly distinguishable on facts. What seems to have weighed with 
the Court in that case was the element that what the competitor undertook was 
to make a series of shots at something already decided behind his back on terms 
that somebody was to perform the task of deciding which came nearest to a 
secretly fixed standard. At page 426 of the report the learned Chief Justice 
observed as follows : 

“I have read the scheme again and again, and there is nothing in it to suggest, much less 
to undertake, that the solution adjudged to be correct will be intrinsically, or will even be thought 
to be, the best solution. There is nothing to suggest, much less to undertake, that the‘competition 
editor will seek to find or to describe the best solution. There is no clue at all to the qualifica- 
tions of the editor, or to the frame of mind in which he will act, or has already acted at the mate- 
rial time. There is no clue to the criterion, if any, by reference to which the standard has been fixed. 
The solution which is te be adjudged to be correct is not to be picked out of the efforts of the 
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compgtitors in competition with each other. It is to be the solution that is found, on examination, 
to coincide most nearly with a set of words chosen beforehand by somebody not known, by a 
method, if any, not stated, that person being perfectly at liberty to act in an arbitrary, capri- 
cious, or even mischievous spirit. In other words, the competitors are invited to pay a certain 
number of pence to have the opportunity of taking blind shots at a hidden target.” 

Now the facts before me are clearly distinguishable from the facts of that case 
on which Mr. Seervai has placed some reliance. It is not necessary to rehearse 
even briefly the facts of the present case, to show that this is so. 

On a consideration of all the features of the petitioners’ competition pointed 
out to me by Mr. Seervai, and after considering them both separately and together, 
I have reached the conclusion that the competition in question, considered on its 
facts, on legal principle, as also in light of the authorities cited before me, is not a 
lottery but a competition in which skill, knowledge and judgment on the part of 
the competitor is a real ingredient in the distribution of prizes. I would have 
arrived at the same conclusion on the facts of this case by applying the test which 
Mr. Seervai has asked me to do. 

I now come to the second stage of Mr. Seervai’s arguments. It was on the 
footing that the respondent succeeds in the contention that the competitions of the 
petitioners were a lottery in disguise. Mr. Seervai argued that this business of the 
petitioners was a lottery, and there was, therefore, no question of art. 801 coming 
into operation. That article, so the argument proceeded, could not apply to the 
business of a lottery, or any business the carrying on of which was opposed to 
public policy. Learned counsel relied on two decisions of the High Court of Australia, 
The King v. Connare; Ex parte Wawn and The King v. Martin, Ex parte Wawn,* 
for the proposition that the freedom of trade, commerce and intercourse could not 
be claimed by anyone if his business itself was something contrary to law, e.g. 
running a lottery. I believe I would be right in stating that the argument was 
that the Constitutional guarantee given by art. 801 about inter-Sta trade, 
commerce and intercourse is only for the protection of one who carries on a legiti- 
mate business and not for him who carries on an anti-social or illegal business, or 
any business the carrying on of which was contrary to public policy. The decisions 
relied on do lend support to the argument inso far as it was confined to a lottery. 
In the first cited of those cases an information was laid against the defendant 
alleging that he was guilty of an offence under s. 21 of the Lotteries and Art Unions 
Act of New South Wales, in that he offered for sale a ticket in a foreign lottery 
conducted in the State of Tasmania. Section 92 of the Constitution of Australia, 
so far as relevant, is in the following terms : 

“On the imposition of uniform duties of customs, trade, commerce, and intercourse among 
the States, whether by means of internal carriage or ocean navigation, shall be absolutely free.” 
Section 21 of the Lotteries and Art Unions Act was impugned before the High Court 
by the defendant who was convicted under the section. It was held that the 
section did not contravene s. 92 of the Constitution, and, therefore, the applicant 
was properly convicted. I do not, however, propose to examine those cases in 
any detail because of some essential differences between the facts of those cases 
and of this case and also because of the difference in the nature of the legislation 
impugned in those cases and because the power of the States and of the Commonwealth 
of Australia in cases of inter-State commerce is concurrent under the Constitution 
of that country. Besides there was considerable and sharp divergence of opinion 
among the learned Judges of that Court who decided those cases. On one hand 
was expressed the view by Latham C. J. in the first of the two cases relied on by 
Mr. Seervai that since lotteries were conducted on a large scale in New South Wales, 
Queensland and Tasmania with support of, and to an extent under the active 
management of, the Government, moral sentiments should not be the basis 
of a judgment in support of a State legislation directed towards suppression of 
inter-State intercourse. I may here observe that one of the arguments urged 
before me by Mr. Manecksha was that the Act before me does not make even 
private lotteries unlawful per se, but on the contrary makes only those lotteries 
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unlawful which are conducted without obtaining a license. The learned Chief 
Justice in the case under consideration also observed (p. 610) : f 

‘“...Whatever my opinion as to the social and economic effect of lotteries may be, I find 

myself unable, in this state of Australian legislation, to justify as a judicial act the condemnation 
of all lotteries as a moral pestilence so as necessarily to remove the sale of lottery tickets from the 
category of legitimate trade and commerce and to place it in a separate legislative compart- 
ment.” 
On the other hand Evatt J. expressed the view that the State Legislature was not 
precluded by s. 92 of the Constitution from giving full effect to a policy of suppres- 
sing and controlling lotteries and that it was not for the Court to lay down that 
such a legislative policy could not be fully enforced when the Court perceived the 
ground and reasoning of the legislation. This view of the learned Judge, which 
was the view of the majority of the Judges who decied that case, seems also based 
on the trite saying ‘‘ratiocination is good but commonsense is necessary.” In 
support of his judgment the learned Judge also quoted the observations of Holmes J. 
in Lochner v. New York! (p. 76): 

“At times the decision will depend on a judgment or intuition more subtle than any arti- 
culate major premises”. 1 
Evatt J. also stated in his judgment that the view he was inclined to take was 
dominated alike by commonsense and by a sound knowledge of what was aimed 
at by the founders of the Commonwealth of Australia. 

Legislation on, the part of States, in Unions and Federations governed by 
Constitutions guaranteeing freedom of inter-State trade and commerce, to suppress 
inter-State intercourse in matters of lottery are not unknown. Legislation of this 
type is usually founded on the maxim salus poluli est suprema lex and the question 
arises whether in case of such Constitutional guarantee there can be an implied 
limitation based on public policy. Referring to a similar guarantee contained in 
the Constitution of Australia their Lordships of the Privy Council in James v. 
Commonwealth of Australia,® observed as follows (pp. 624-5) : 

“At is certainly difficult to read into the express words of section 92 an implied limitation 

based on public policy... But the question whether in proper cases the maxim ‘salus populi 
est suprema lex’ could be taken to override section 92 is one of great complexity.” 
These observations of their Lordships of the Privy Council were referred to in 
some of the judgments in the decisions of the High Court of Australia already 
referred to by me. The majority view that ultimately prevailed in both those 
cases was that although the transactions under consideration were of inter-State 
character the Constitutional guarantee relating to inter-State trade, commerce and 
intercourse laid down in s. 92 of the Constitution gave no protection to inter- 
State lotteries. It was held that conducting a lottery was not ‘‘trade or commerce” 
and that the Constitutional guarantee could not be invoked to prevent either the 
suppression or restriction in the public interest of gambling or investing in such 
lotteries. 

In support of the petitioners’ case it was argued by Mr. Manecksha that even 
apart from his case that the competition ran by the petitioners should not, on the 
evidence before me, be regarded as a lottery, the petitioners were entitled to rely 
on the guarantee given by the Constitution under art. 801. It was urged that 
the evidence relating to the modus operandi adopted by the participants in the 
State and the petitioners who condueted the competition from a place outside 
the State established that there was inter-State intercourse in the matter of the’ 
petitioners’ business. Reliance was placed on a decision of the Supreme Court of 
United States to show what is inter-State commerce and intercourse. In 
Champion v. Ames,” (generally referred to as the Lottery case) it was held that 
the carriage of lottery tickets from one State to another by an express company 
engaged in carrying freight of packages from State to State is inter-State commerce, 
which the Congress, under its power to regulate may prohibit by making it an 
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‘offgnce against the United States to cause such tickets so to be carried. The 
argument ran that even if it be held that the petitioners conducted a business of 
running a lottery, they would yet be entitled to claim protection of the guarantee 
given by art. 801 of the Constitution. The argument sought support from and was 
indeed based on the decision of the Supreme Court of United States referred to 
‘by me. It was strongly urged that even if the competition conducted by the 
-petitioners were held to be a lottery, the petitioners could yet be regarded as carrying 
on a trade or commerce, and the State of Bombay had no power to tax or impose 
any restrictions on them save those permitted by art. 804 of the Constitution. 
Now very strong views are entertained by many people on the subject of lotteries 
and its demoralising influence. What may be tolerated or permitted or even 
recognised in one country because of the native,genius and temperament and ideas 
of sport of the people and the prevailing economic conditions may be regarded as a 
pestilence deserving of total suppression in another country. ‘That the inevitable 
- effect of a lottery is to beget a spirit of speculation and gambling which is often 
-productive of disastrous effects and serious evils particularly among the poor and 
Uliterate is easily understandable. A sufficient reason or ground for the policy 
of lottery suppression was expressed in Douglas v. Commonwealth of Kentucky,+ 
where the Supreme Court of the United States said (p. 496) : 

“This court had occasion many years ago to say that the common forms of gambling were 
comparatively innocuous when placed in contrast with the widespread pestilence -of lotteries ; 
that the former were confined to a few persons and places, while the latter infested the whole 
community, entered every dwelling, reached every class, preyed upon the hard earnings of the 
poor, and plundered the ignorant and simple... 

Is a state forbidden by the supreme law òf the land from protecting its people at all 
times from practises which it conceives to be attended by such ruinous results? Can the legis- 
lature of a state contract away its power to establish such regulations as are reasonably necessary 
from time to time to protect the public morals against the evils of lotteries ?”’ 

The Legislature in a welfare State may well desire to control any intercourse in a 
business or activity which it regards as opposed to public policy. The effect of 
such legislation is often ‘bound not merely to restrict but even prohibit inter-State 
intercourse. Where the objection and opposition is to any business or activity 
which is contra bonos mores or per se illegal, the legislation in question would be 
on a stronger foundation than when it is based merely on some supposed policy 
of ‘the law. The question is too important to justify an endeavour on the part 
of the Court to lay down any rule of general applicability and each legislation has 
to. be examined on its own provisions and other relevant material. Public policy 
varies from time to time aye many transactions are upheld now which in an esrlier 
generation would have been avoided as contrary to public policy. Public policy is 
often an unsafe and at times even treacherous ground for legal decision. For all 
these reasons I prefer not to extend my consideration to the wider ground of public 
.policy, as contended by the respondent, but to confine it to the ground that the 
impugned legislation seeks to control that which the Court is asked to regard 
as illegal’ and, outside ‘the pale of commerce and trade i.e. on the ground that it is 
not trade at all. The view has been taken in numerous cases that the Courts 
of this country do not exist for the purpose of helping gambling and wagering 
transactions and they have resolutely set their faces against any attempt of that 
sort. And lotteries have always been regarded as a form of gambling. I do not, 
therefore, see any difficulty in reaching the conclusion that lottery must be regarded 
as extra commercium and altogether outside the range of inter-State commerce. 
Therefore, if I had reached the conclusion on the evidence before me that the 
competition run by the petitioners was a lottery, I should have felt no difficulty in 
accepting the view that neither art. 801 nor art. 19(1)/g) of the Constitution 
throws its aegis of protection on any business or activity of the nature of a lottery. 

_ So much for the objection to the petitioners’ case that as persons carrying on 
trade and commerce they are entitled to seek protection under art. 801 of the 
Constitution- and claim the fundamental right to carry on their occupation, trade 
and business guaranteed by art: 9()(g) of-the Constitution even if that occupation’ 
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was the business of running a lottery. Reverting to the arguments urged by 
Mr. Manecksha, the two questions-that immediately arise for my determination 
under the head of inter-State commerce and intercourse are: Does the impugned 
legislation—that part of it which affects persons carrying on business outside the 
State of Bombay—interfere with the petitioners’ freedom to carry on any occupation, 
trade or business in the Stateof Bombay? and; Are the restrictions imposed by 
the impugned Act and the Rules made thereunder reasonable restrictions required 
in the public interest ? 


To take the first question first. It may be observed that there is some overlap- 
ping between art. 19(Z)(g) and art. 801. It would seem that the former contemplates 
the right of occupation, trade or business at rest and the latter contemplates 
the right of trade, commerce and intercourse in motion or transit. The restrictions 
imposed upon a person in carrying on any occupation, trade or business would be 
an interference with his freedom whereas the restrictions imposed upon his trade 
or business with reference to movement from one place to another would be in - 
infringement of art. 801. The restriction or prohibition must of course be against 
inter-State trade or commerce as such. Articles 801 and 804 of the Constitution 
are as follows : 


“801. Subject to the other provisions of this Part, trade, commerce and intercourse through- 
out the territory of India shall be free. 

804. Notwithstanding anything in article 801 or article 808, the Legislature of a State may 
by law— 

(a) impose on goods imported from other States any tax to which goods manufactured or 
produced in that State are subject, so, however, as not to discriminate between goods so imported 
and goods so manufactured or produced ; and 

(b) impose such reasonable restrictions on the freedom of trade, commerce or intercourse 
with or within that State as may be required in the public interest : 

Provided that no Bill or amendment for the purposes of clause (b) shall be introduced or 
moved in the Legislature of a State without the previous sanction of the President.” 


It was argued on behalf of the petitioners that the words “trade, commerce and 
intercourse throughout the territory of India shall be free” in art. 301 mean free 
from tax and any restriction except those permitted in art. 304(a) and(b) respectively. 
For the purpose of showing that no tax can be levied by tho State on any person 
carrying on Faine outside the State in any inter-State transactions of that business 
learned counsel stressed the word “‘free’”’ in art. 801 and leaned heavily on the 
provision contained in art. 304(a) which permits only a restricted impost on 
goods imported from other States (with a view to avoiding discrimination). The 
argument proceeded that art. 301 should be read with art. 304 and that what 
was enacted in art. 304(a) was engrafting an exception on the general rule that 
inter-State commerce shall be free of any tax. Empahsis was laid on the words 
“subject tojthe other provisions of this Part”, at the commencement of art. 301 
and the words “Notwithstanding anything in article 301...” at the commencement 
of art.304. Obviously if the true interpretation of art. 301 and art.304 read together 
is as submitted on behalf of the petitioners, the provisions of s.12A of the impugned 
Act would be beyond the legislative competence of the respondent. I shall revert 
to this a little later in my judgment. Learned counbel for the petitioners relied on. 
the following observations of Hughes C. J. in Minnesota v. Blasius!. 

“The States may not impose direct burdens upon inter-state commerce, that is, they may not 
regulate or restrain that which from its nature should be under the control of the one authority 
and be free from restriction save as it is governed in the manner that the national legislature 
constitutionally ordains. This limitation applies to the exertion of the State’s taxing power as 
well as to any other interference by the State with the essential freedom of intere-state commerce... 
either by laying the tax upon the business which constitutes such commerce or the tle of 
engaging in it, or upon the receipts, as such, derived from it.” 


Two arguments were put forward by Mr. Seervai directed firstly to show that art. 804 
(a) should not be read as inanyway emphasizing the ambit of art. 301, and secondly, to 
Show that the Constitutional guarantee in art.301 did notin any way control or affect 
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the principle of territorial nèxus. Very great stress was laid on the sovereign and 
plenary powers of the State. It was urged that the construction of art. 301 pressed 
on behalf of the petitioners should not be accepted by the Court. It was also urged 
that art. 304(a) must be read as enacted ex majore cautela. It was stated that there 
was highest authority in support of this latter submission. Reference was made to 
the case of The State of Bombay v. The United Motors (India) Ltd., where it was said 
that the Supreme Court had construed similar legislation and had in interpreting a 
clause of a like nature to that in art. 304(a) held that it must be regarded as merely 
explanatory of an earlier clause. Learned counsel relied on the following obser- 
vations of Patanjali Sastri C. J. (p. 1083): f 

. “Nor can the non-obstante clause be understood as implying that, under the general law 
relating to the sale of goods, the passing of the property in the goods is the determining factor in 
locating a sale or purchase. Neither the Sale of Goods Act nor the common law relating to the 
sale of goods has anything to say as to what the situs of a sale is, though certain rules have been 
laid down for ascertaining the intention of the contracting parties as to when or under what condi- 
tions the property in the goods is to pass to the buyer. That question often raises ticklish pro- 
blems for lawyers and courts, and to make the passing of title the determining factor in the loca. 
tion of a sale or purchase would be to replace old uncertainties and difficulties connected with 
the nexus basis with new ones. Nor would the hardship of multiple taxation be obviated if two 
States were still free to impose tax on the same transaction. _In our opinion, the non-obstante 
clause was inserted in the Explanation simply with a view to make it clear beyond all possible 
doubt that it was immaterial where the property in the goods passed, as it might otherwise be 
regarded as indicative of the place of sale”, 


So the argument rested so far as it touched the effect of art. 304(a) in its relation 
to the ambit and scope of art. 301. At page 1079 and those following of that Report 
the learned:-Chief Justice set out the provisions of the Constitution under discussion 
in that case and-expressed the view that a non-obstante clause contained in art. 286— 
which was the article under consideration—was inserted in the Explanation simply 
with a view to make it clear beyond all possible doubt and not to affect the scope of 
art. 286 -itself. It is difficult for me to see how these observations made in an 
altogether different context can guide me in interpreting arts. 301 and 304. I have 
carefully read the judgment of the learned ChiefJustice but I am unable to see any- 
thing in it which would even by parity of reasoning suggest—always an unsafe path 
to tread except in cases of provisions which are in pari materia—that art. 304 was 
enacted ex abundante cautela. Now a non-obstante clause may be inserted simply 
with a view to make something clear and to say beyond all possible doubt the inten- 
tion of the law-maker. Language is not a perfect vehicle and legal draftsmanship 
does not claim infallibility nor does human expression make any pretence to perfec- 
tion. Even in the case of an enactment stated in simple terms it may be felt that 
an added explanation may bedesirable. It is well-known that simplicity of language 
in a legal enactment does not necessarily evoke clarity of thought. The law-maker, 
although he is generally of the opinion that the law enacted is plain and admits of 
only one moaning, and has a firm faith inthe maxim absoluta sententia ewpostiore non 
indiget, does at times take care to insert an Explanation with a view to further 
clarity. I cannot see my way to read art. 304(a) as merely explanatory and am of 
the opinion that it does go to show that it is an exception carved out from the general 
rule that a State cannot impose burdens upon inter-State commerce and that such 
commerce must remain free. 

The real point of controversy is this: Can the State Legislature—indubitably en- 
joying sovereign and plénary powers in its own domain—tax inter-State commerce by 
levying any tax upon the business which constitutes such commerce or the privilege 
of engaging in it or upon receipts, as such, derived from it by confining the tax only 
to receipts from any person within the State ?-Limiting my present considerations 
to the inter-State aspect of the case I may observe that inter-State trade and com- 
merce find express mention in the Union List, and is’ fully and exclusively within 
the legislative powers of the Parliament. Here the position of the Parliament is 
dominant, It is true that blind adherence is not expected of Courts on this subject 
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on the strictly verbal interpretation of the words used in that List. That theebusi- 
ness of the petitioners involves inter-State intercourse, although not conceded, can- 
not be seriously questioned. And it is only necessary to look at the Amending Act 
of 1952 to.say that the provisions of an’ intra-State legislation were sought to be 
extended to persons carrying on business of running prize competitions outside the 
State. The principal provision of the Amending Act is s. 12A which imposes a tax 
on such business. I permit myself one further observation that this is a very far- 
reaching provision. The short question, therefore, that arises on the present aspect 
of the case is as to the meaning and effect of art. 301 so far as it, can be said to embrace 
the taxing power of the State. I shall, therefore, immediately turn to Part XTIT 
of the Constitution and art. 301 which confers the constitutional guarantee relating 
to the freedom of trade, commerce and intercourse. This Constitutional guarantee 
is subject to the other provisions in this Part. It is subject to restrictions imposed. 
by Parliament in the-public interest. It is also subject to the right of Legislature 
of a State to impose any tax on goods imported from other States where that can be 
done without any discrimination. It is also subject to restrictions imposed by a 
State in the public interest. There are other restrictions on the application of art. 301 
and they affect the laws existing at the time of the coming into operation of the Con- 
stitution and there are also some other minor restrictions in Part XIII of the 
Constitution. - ; ; 

This is a fasciculus of articles headed ‘“Trade, Commerce and Intercourse within the 
Territory of India”. The cardinal law is to be gathered from this Part and it is from 
these articles that one would expect the power of taxation of the State Legislature 
to tax any business carried on in another State or the receipts as such, derived from 
it. Now these articles do not purport to grant the State Legislature any such power 
in this domain of Union Legislature except that in art. 304 (a) is inserted an express 
provision of an enabling nature, which as I read it, is a power carved out in favour of 
the State Legislature with a view to ensure that no State shall be compelled to give 
discriminatory exemption from tax on goods imported from other State when it levies a 
tax on the manufacture of such goods within the State and the tax levied is with- 
in its legislative competence. It is here that in my opinion the respondent fails 
on this aspect of the case. In effect the respondent claims the right to tax a business 
carried on by the petitioners outside the State of Bombay simply on the ground that 
it has the power to tax that business in respect of receipts derived by that business 
from persons within the State of Bombay. This in my judgment is not within the 
competence of the respondent. I base my conclusion on the cardinal law which has 
been laid down in art. 301 and Part XIII of the Constitution read as a whole. In 
thus stating the application and purview of Part XIM of the Constitution I should 
like to guard myself by saying that the law enacted in art. 301 is one of those cases 
where the rule of Jaw is easily stated, but care has always to be taken that it is read 
in its own place and confined to its own domain. The prohibition contained in Part 
XIII is against inter-State commerce and intercourse as such.’ The mere fact that a 
tax imposed by State under its general powers of taxation, in some manner and inci- 
dentally affects a business or a person carrying on business outside the State does not, 
render it one imposed in contravention of the freedom of inter-State trade and com- 
merce. In the case before mo, however, the tax is sought to be levied on a ‘business 
carried on outside the State of Bombay and the principle that a State Legislature 
cannot pass a taxation statute which would be binding on any other part of India 
outside the limits of the State admits of no dispute. - 

For the reasons given, the challenge to s. 12A must succeed unless it can be shown 
that the power to levy the impugned tax has been conferred by any other article 
of the Constitution as happened in the Sales Tax cases decided by the Supreme Court 
or can be supported by some overriding principle of taxation recognised by the 
Constitution or, some binding authority governing the case before me. The case is 
not governed by authority. f 
- But at this point there arise some further considerations as Mr. Neervai in support’ 
of the taxing provisions contained in s. 12A of the Act has sought to rely on the ground 
of territorial nexus. This was of course on the assumption that the impugned ‘tax 
was within the general taxing powers of the State under art. 246 read with the State 
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List., I shall have to deal with that question later on in my judgment. It was said 
that the petitioners had agents in Bombay, and therefore, there was sufficient terri- 
torial nexus. It was added that the tax was levied only on that part of the petitioners’ 
business which related to the receipt of entry fees-sent from Bombay. Before I 
consider the facts on which the territorial nexus is said to exist it will be convenient 
to examine the legal arguments on this vexed question. Reliance was placed on 
certain observations of their Lordships of the Privy Council in Wallace Bros. & Co. 
Ltd. v. Comr. of I. TZ But before I refer to those observations it would be con- 
venient to state the occasion on which they were made. The appellants before their 
Lordships were a company incorporated, and the control of the management of its 
affairs were situated exclusively in the United Kingdom. It was a momber of the 
firm of Wallace & Co. which carried on business in Bombay—in fact, it was a sleeping 
partner in that firm. In the previous year for the purpose of income-tax the income 
of the company arising in British India was a little over Rs. 17,85,000 and the in- 
come without British was about Rs. 4,85,000. -The income-tax authorities assessed 
the company to income-tax on the whole of the income. On appeal it was held by 
the Privy Council that the company was properly assessed to income-tax on the 
whole of the income. In examining the contention of the appellant company that 
the legislation in regard to income-tax having an extra-territorial application was 
ultra vires the Central Indian Legislature and that the impugned legislation had no 
such operation, their Lordships of the Privy Council observed as follows (pp. 485-6) : 

‘There is no rule of law that the territorial limits of a subordinate legislature define the 
possible scope of its legislative enactments or mark the field open to its vision. The ambit of the 
powers possessed by a subordinate legislature depends upon the proper construction of the statute 
conferring those powers. No doubt the enabling statute has to be read against the background 
that only a defined territory has been committed to the charge of the legislature. Concern by a 
‘subordinate legislature with affairs or persons outside its own territory may therefore suggest a 
query whether the legislature is in truth minding its own business. It does not compel the con 
clusion that it is not. The enabling statute has to be fairly construed... 

Where Parliament has conferred a power to legislate on a particular topic, it is permissible 
and important in determining the scope and meaning of the power to have regard to what is 
ordinarily treated as embraced within that topic in the legislative practice of the United King- 
dom: see Croft v. Dunphy®. The point of the reference is emphatically not to seek a pattern 
to which a due exercise of the power must conform, The object is to ascertain the general con- 
ception involved in the words used in the enabling Act... 

The result is that the validity of the legislation in question depends on the sufficiency for 
the purpose for which it is used of the territorial connection set forth in the impugned portion of 
the statutory test. Their Lordships propose to confine themselves to that short point and do not 
propose to lay down any general formula defining what territorial connection is necessary. In 
their view the derivation from British India of the major part of its income for a year gives to a 
company as respects that year a territorial connection sufficient to justify the company being 
treated as at home in British India forall purposes relating to taxation on its income for that year 
from whatever source that income may be derived. If it is so at home in British India, it is a 
person properly subject to the jurisdiction of the Central Indian Legisla’ 


Mr. Seervai also relied on the decision of the State of Bombay v. United Motors Lid., 
to show that our Constitution tacitly recognised territorial connection or nexus bet- 
ween the person sought to be charged and the State seeking to tax him. It was said 
that support for this proposition could be derived from the language used by the 
framers of the Constitution in art. 286 of the Constitution. Learned counsel also 
drew my attention to the following observations from the judgment of Patanjali 
Bastri C. J. in The State of Bombay v. The United Motors (India) Lid. (pp. 1078-79): 

“Before considering whether the appellant State has made a law imposing, or authorising 
the imposition of, a tax on sales or purchases of goods in disregard of constitutional restrictions 
on its legislative power in, that behalf, it is necessary to ascertain the scope of such power and the 
nature and the extent of the restrictions placed upon it by article 286. The power is conferred by 
article 246 (8) read with entry 54 of List II of the Seventh Schedule to the Constitution. The 
Legislature of any State has, under these provisions, the exclusive power to make laws ‘for such 
State or any part thereof? with respect to ‘taxes on the sale or purchase of goods other than news- 
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papers’. The expression ‘for such State or any part thereof’ cannot, in our view, be taken to 
import into entry 54 the restriction that the sale or purchase referred to must take place within 
the territory ofthat State. Allthatit means isthat the laws which a State is empowered to make 
must be for the purposes of that State. As pointed out by the Privy Council in the Wallace Brothers 
case in dealing with the competency of the Indian Legislature to impose tax on the income arising 
abroad to a non-resident foreign company, the constitutional validity of the relevant statutory 
provisions did not turn on the possession by the legislature of extra-territorial powers but on the 
existence ofa sufficient territorial connection between the taxing State and what it seeks to tax. 
In the case of sales-tax it is not necessary that the sale or purchase should take place within the 
territorial limits of the State in the sense that all the ingredients of a sale like the agreement to 
sell, the passing of title, delivery of the goods, etc., should have territorial connection with the 
State. Broadly speaking, local activities of buying or selling carried on in the State in relation 
to local goods would be a sufficient basis to sustain the taxing power of the State, provided of 
course, such activities ultimately resulted in a concluded sale or purchase to be taxed. 

In exercise of the legislative power conferred upon them in substantially similar terms by the 
Government of India Act, 1985, the Provincial Legislature enacted sales-tax laws for their res- 
pective Provinces, acting on the principle of territorial nexus referred to above ; that is to say, 
they picked out one or more of the ingredients constituting a sale and made them the basis of 
their sales-tax legislation. Assam and Bengal made among other things the actual existence-of 
the goods in the Province at the time of the contract of sale the test of taxability. In Bihar 
the production or manufacture of the goods in the Province was made an additional ground. 
A net of the widest range perhaps was laid in Central Provinces and Berar where it was sufficient 
if the goods were actually “found’’ in the Province at any time after the contract of sale or pur- 
chase in respect thereof was made. Whether the territorial nexus put forward as the basis of the 
taxing power in each case would be sustained as sufficient was a matter of doubt not having been 
tested in a court of law. And such claims to taxing power led to multiple taxation of the same 
transaction by different Provinces and cumulation of the burden falling ultimately on the con- 
suming public. This situation posed to the Constitution makers the problem of restricting the 
taxing power on sales or purchases involving inter-State elements, and alleviating the tax burden 
on the consumer. At the same time they were evidently anxious to maintain the State power of 
imposing non-discriminatory taxes on goods imported from other States, while upholding the 
economic unity of India by providing for the freedom of inter-State trade and commerce. In 
their attempt to harmonise and achieve this somewhat conflicting objectives they enacted articles 
286, 801 and 804.” 

I have set out these observations in extenso because I shall have occasion to refer to 
some of them a little later in my judgment. Mr. Seervai strongly relied on the 
following observations of Mukherjea J. in another Sales Tax case decided by their 
Lordships of the Supreme Court, Poppatial Shah v. The State of Madras! (p. 682): 

“The entry in the Provincial List that is relevant for our purpose is Entry No. 48 and that 
speaks of ‘taxes on the sale of goods and on advertisements’, The entry does not suggest 
that a legislation imposing tax on sale of goods can be made only in respect of sales taking place 
within the boundaries of the province; and all that section 100(8) provides is that a law could 
be passed by a Provincial Legislature for purposes of the, Province itself. It admits of no dispute 
that a Provincial Legislature could not pass a taxation statute which would be binding on any 
other part of India outside the limits of the province, but it would be quite competent to enact 
a legislation imposing taxes on transactions concluded outside the province, provided that there 
was sufficient and a real territorial nexus between such transactions and the taxing province. 
This principle, which is based upon the decision of the Judicial Committee in Wallace Bros, etc. 
Company v. Commr. of Income-tax, Bombay, has been held by this Court to be applicable to sale 
tax legislation, in its recent decision in the Bombay Sales Taz Act case andits propriety is beyond 
question.” : 

The proposition pressed for my acceptance on behalf of the State was that even 
though a transaction had all the elements of inter-State commerce and was business 
carried on outside the State and fell within the purview of art. 301 (and art. 304(a) 
had no application), if it could beshown that there was some territorial connection or 
nexus between the State and that business the State was competent to levy a tax 
provided the matter of taxation was to be found in the State List (List IT) of the 
Constitution. On behalf of the petitioners it was urged that art. 301 is absolute in 
its operation except as to the extent that it is controlled by me apaau articles 


1, [1958] S. C. R. 67% 


1955] STATH OF BOMBAY v. OHAMARBAUGWALLA. (0.0.3.)—Desat J. $11 


in Part XIIT and that the theory of territorial nexus or connection only applies to 
income-tax cases. As to the Sales Tax cases learned counsel urged that the decisions 
„of their Lordships of the Supreme Court in those cases did not turn on the theory 
of territorial nexus. It was further stated that if the position was different, other 
States would tax the business of competitions of the nature before me simply on the 
ground that the entry fees were sent from the State seeking to impose the tax. In 
my opinion the submissions made both on behalf of the petitioners and the respondent 
are based on extreme propositions which are not supported by the rule laid down by 
their Lordships of the Supreme Court. : 

It is true that the Supreme Court has in clear 4nd unmistakable terms said that it 
was quite competentto a Provincial Legislature to enact a legislation imposing tax on 
transactions concluded outside the province provided there was sufficient and real 
territorial nexus between such transactions and the ing province. It is also 
true that this principle of territorial nexus has been held by the Supreme Court to be 
applicable to the sales tax legislation,and as Mukherjea J. observed, in the Madras 
Sales Tax case, its propriety is beyond question. But I fail to read anything in any 
of the passages from thejudgments of the Supreme Court that might lend support to 
the extreme ad laa urged for my acceptance on behalf of the State. 

T have carefully studied the decisions of the Supreme Court and the Privy Council 
on which the State rests the present aspect of its case. It clearly emerges from the 
judgment of the Chief Justice in the Bombay Sales Taz case that the framers of the 
Constitution while enacting art. 286 were anxious to maintain the State power of 
impoging non-discriminatory taxes on goods imported from other States while up- 
holding the economic unity of India by providing for freedom of inter-State trade and 
commerce and also in doing so aimed at avoiding multiple taxation of the same 
transaction by different States. It is also abundantly clear from the judgments 
in the Sales Tax cases that the Constitution does not encourage the concept of the 
same transaction being liable to be taxed by several States, and with a view to avoiding 
any such result has laid down in art. 286 the law, that in case of a transaction of sala 
which might otherwise have been regarded as of inter-State commerce the transaction 
should be treated for the purpose of taxation as if it were an intra-State transaction. 
This was dono by a legal fiction deliberately incorporated in the Explanation to art. 286. 
It is indeed significant to note that the contention based on the theory of territorial 
nexus that both the State of delivery and the State in which the property in goods 
sold passes were empowered to tax was discountenanced by the Supreme Court when 
it was urged by the State of Bombay. The true view of the matter seems to me to 
be that while it cannot be said that there is any absolute law that simply because there 
is some element of inter-State trade or commerce in any transaction the State Legis- 
lature is not to touch the matter. The matter in question, if it falls within the 
legislative competence of the State under the State List, may be a propersubject- 
matter of taxation and the tax may operate on all transactions relating to it if in 
reality and in substance the transactions can be regarded as ofan intra-State charac- 
ter. It is only in such cases that the inter-State element of the transaction will be 
subordinated and even disregarded and the taxation will be upheld. In my judgment 
it is only to this limited extent that the Constitution may be said to recognise the 
doctrine of territorial nexus. There is abundant intrinsic evidence of this in the 
Constitution itself, and art. 286 as now interpreted by the Supreme Court furnishes 
the best argument in support of the view I have ventured to express. The true view 
of the matter may alsọ be gathered from certain observations of the learned Chief 
Justice in the Bombay Sales Tax case. Referring to the Explanation to art. 286 his 
Lordship observed (p. 1086) : 

“As already stated, the Explanation envisages sales or purchase under which out-of-State 
goods are imported into the State. That is the essential element which makes such a transaction 
inter-State in character, and if it is turned into an intra-State transaction by the operation of the 
legal fiction which blots out from view the inter-State element, it is not logical to say that the 
transaction, though now become local and doemstic in the eye of law, still retains its inter-State 
character. The statutory fiction completely masks the inter-State character of the sale or pur- 
chase...” ' 

These are very weighty observations, In deliberately adopting this terse and com- 
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pressed form, their Lordships of the ara Court were obviously fully awarg of 
the fact that whatever be the merits and convenience of the principle of territorial 
nexus, if was nevertheless fraught with many uncertainties and difficulties. __ 

After very anxious consideration I have reached the conclusion that a limited 
operation of the theory of territorial nexus has been recognised by the Constitution. 
The Supreme Court has accepted the principle by stressing the substance of the ques- 
tion and not any abstract theory. The connection between the transaction or the 
business sought to be taxed and the taxing State must be sufficient and real. It 
must be of such a nature that the transaction or business can be said to have become 
local and domestic in the eye of the law. Or to put it differently the testing point 
should be: Can it be said that there exist such elements of intra-State character in 
the transaction or business sought to be taxed which may be ‘‘sufficient to blot out 
from view the inter-State element’? Now this nexus is to be gathered from the pro- 
visions and the effect of the impugned legislation itself. No doubt facts of the parti- 
cular case would be relevant for the determination of the question whether the case 
was within or without the ambit of the statute. In the case before me there is evi- 
dence that the petitioners have agent and depots in various places in the territory 
of India including the State of Bombay to collect entry forms and fees and to 
. forward them to the petitioners at Bangalore. There is also evidence to show that 
many entry forms and fees are sent by the competitors within the State to the 
petitioners directly by post. Statements were tendered in evidence to show that the 
petitioners received substantial amounts from competitors living in the State of 
Bombay. This is the connection between what takes place within the State and the 
business of the petitioners relied upon by the State. I must confess my inability 
to understand how the legal question of territorial nexus urged in support of the 
respondent’s competence can be a matter of evidence.’ As I see this theory of terri- 
torial nexus, it must be shown from the impugned legislation itself that there is this 
territorial connection between, the taxing State and that which it seeks to tax. This 
part of the present contention must, therefore, be negatived. I would have taken 
the same view even if this were a point on which evidence should be considered. 
The stage where evidence has to be considered is a later stage. I may add that in 
the case of Wallace Bros. Lid., a very limited application of this principle was re- 
cognised and their Lordships declined to lay down any general formula. - 

When I turn to the impugned legislation for the purpose of testing the present 
argument I find that every prize competition is deemed to be unlawful unless a 
license to conduct the same has been obtained by the promoter. The only exception 
to this rule is made by the proviso to s. 7 which enables the State Government to 
grant exemption in connection with prize competitions conducted in any newspapers 
printed and published outside the State if the State Government is satisfied that the 
promoter has not the intention to promote prize competitions within the State. Sec- 
tion 12A has beenrendered applicable to every prize competition contained in a news- 
papor or publication printed and published outside the State for which license has 

een obtained under the preceding sections and levies a tax at such rates as may be 
specified by the State Government and not exceéding the rate mentioned in s. 12. It 
also empowers a lump sum being levied having regard to the circulation and distribution 
of the newspaper in the State. Section 16A deals with forfeiture of newspapers and publi- 
cations containing prize competitions for which no license has been obtained in cases 
where the newspaper or publication may have been printed or published outside the 
State. The only territorial connection between the State and that which it seeks to 
tax appears clearly to be that the newspaper or publication though printed and pub- 
lished, outside the State conducts through it a prize competition and by its entry and 
circulation within the State invites persons in this State to participate in that compe- 
tition. The territorial nexus or connection on the basis of which the provisions of the 
Act are sought to be applied to persons and businesses spe outside the State do 
not in my opinion show any sufficient and real nexus. Therefore, in any view of the 
applicability and extent of the theory of territorial nexus the conclusion must be 
that there is no sufficient and real nexus to justify the applicability of the Act to any 
person or business outside the State of Bombay. The challenge to the validity of 
8. 12A must, therefore, succeed. Upon the whole matter, therefore, and for the 
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reasgns indicated by me s. 12A must be held to be ulira vires the State of Bombay. 

` I now turn to the petitioners’ case that the restrictions imposed upon their business 
are not justifiable under art. 304(b) of the Constitution. The petitioners have con- 
tended thet the restrictions imposed by various provisions of the impugned legisla- 
tion and the Rules framed thereunder are not ressonable and are not in public 
interest. The restrictions that may be imposed under art. 304(b) of the Constitution 
may be on various grounds e.g. safety, health, peace and order, or morals of the 
citizens of the State. The principles on which these restrictions may be imposed 
have been. considered in numerous decisions of the Supreme Court of the United States 
of America and do furnish some guidance in dealing with cases under art. 304 (b). 
In Robbins v. Taxing District of Shelby County, the opinion of the Court on this 
point was presentcd in a nutshell as follows (p. 696): i 

. “Another established doctrine of this Court is that, where the power of Congress to regulate 
is exclusive, the failure of Congress to make express regulations indicates its will that the subject 
shall be left free from any restrictions or impositions ; and any regulation of the subject by the 
States, except the matters of local concern only, as hereafter mentioned, is repugnant to such 
freedom.... 

It is also an established principle, as already indicated, that the only way in which com- 
merce between States can be legitimately affected by state laws is when, by virtue of its police 
power, and its jurisdiction over persons and property within its Hmits, a State provides for the 
security of the lives, limbs, health and comfort of persons and the protection of property ; or when 
it does those things which may otherwise incidentally affect commerce, such as establish- 
ment and regulation of highways, canals, railroads, wharves, ferries and other commercial 
facilities ; the passage of inspection laws to secure the due quality and measure of products and 
commodities ; the passage of laws to regulate or restrict the sale of articles deemed injurious to 
the health or morals of the community ; the imposition of taxes upon persons residing within the 
State or belonging to its population, and upon avocations and employments pursued therein, not 
directly connected with foreign or interstate commerce or with some other employment or busi- 
ness exercised under authority of the Constitution and laws of the United States; and the imposition 
of taxes upon all.property within the State, mingled with and forming part of the great mass of pro- 
perty therein, But in making such internal regulations a State cannot impose taxes upon per- 
gons passing through the State, or coming into it merely for a temporary purpose, especially if 
connected with interstate or foreign commerce, nor can it impose such taxes upon property im- 
ported into the State from abroad, or from another State, and not yet become part of the common 
mass of property-therein ; and no discrimination can be made by any such regulations, adver- 
sely to the persons or property of other States ; and no regulations can be made directly affecting 
interestate commerce. Any taxation or regulation of the latter character would be an unauthoris- 
ed interference with the power given to the congress over the subject. 

For authorities on this last head it is only necessary to refer to those already cited. . 

In a word, it may be said that in the matter of interestate commerce the United States are 
but one country, and are and must be subject to one system of regulations, and not to a multi- 
tude of systems. The doctrine of the freedom of that commerce, except as regulated by con- 
greas, is so firmly established that it is unnecessary to enlarge further upon the subject.” 

In that case the question that arose for the determination of the Supreme Court 
was whether it was competent for the State by insisting on a license to levy a tax or 
impose any other restrictions upon the citizens or inhabitants of other States for selling 
or seeking to sell their goods in such State before they were introduced therein. It 
was held that in case of “drummers” who solicit orders in one State for sellers or 
manufacturers in another State, the commerce is inter-State so that the State can- 
not license them. It was observed by Bradly J. who delivered the opinion of the Court 
that if such a right to tax by insisting on a license could exist,it would apply equally 
as well to a principal as to his agent and to a single act of sale as to a hundred acts. 
The contention that the tax in question could not be regarded as an interference with 
inter-State commerce was negatived by the’Court. 

The restrictions in the case before me so far as they affect persons carrying on 
business of prize competitions outside the State relate to the necessity of obtaining 
a license, the amount that they can distribute in prizes in one competition, the number 
of competitions which they can hold in any one year, and the number of entries that 
they can receive from a competitor who may send them by post or through a collect- 
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ing agent in the State. There are other restrictions also complained of by, the 
petitioners. I have set out all these in the beginning of my judgment. In my 
opinion none of those restrictions can be justified under art. 304(6) of the Constitution. 
They cannot be said to be reasonable or in the public interest. It was also urged 
that the impugned legislation and the Rules in question were brought into existence 
from an indirect motive viz. that of suppressing the business of these competitions. 
I am not satisfied that this was done alto intuitiu. 

A more serious contention and one that requires very careful consideration was 
that the tax imposed was a tax on the business or calling of the petitioners and that 
even apart from the question of inter-State commerce or territorial nexus the res- 
pondent had no power to levy a tax of more than Rs. 250 per annum on any person 
carrying on such business whether within or without the State. This controversy 
relates to the nature of the tax imposed by ss. 12 and 12A of the impugned legisla- 
tion, and the competence of the respondent to impose the same. The impugned Act 
was enacted in 1948 and came into force in that year. It has been contended that 
the tax in question levied by s. 12 of the Act was ultra vires the Province of Bombay. 
It was urged that the tax was a tax on the trade, calling or employment of the 
petitioners and that such a tax could only have been imposed under s. 142A 
of the Government of India Act, 1935, read with the Provincial List (List IL), entry 
No. 46. The relevant part of that section and that entry were as under : 

“142A. (1) Notwithstanding anything in seotion 100 of this Act, no provincial law 
telating to taxes for the benefit of a Province or of a municipality, district board, local board 
or other local authority therein in respect of professions, trades, callings or employments shall be 
invalid on the ground that it relates to a tax on income. 

(2) The total amount payable in respect of any one person to the Province or to any one 
municipality, district board, local board, or other local authority in the Province by way of taxes 
on professions, trades, callings and employments shall not,jafter the 8lst day of March 1989, 
exceed Rs. 250 per annum.” 


Entry No. 46, List Il, Schedule VIZ, Government of India Act. : 


“Taxes on professions, trades, callings and employments, subject however, to the provisions 
of section 142 of this Act.” 


This entry reproduced the identical words used in s. 142A of that Act. Turning 
to the Constitution it was said that art. 276 in express terms provides for taxes on 
professions, trades, callings and employments, and that the State List (List I), 
entry No. 60, empowers the State Legislature to impose taxes on professions, callings 
and employments. The relevant part of that article and that entry are as under :— 

“276.- (1) Notwithstanding anything in article 246, no law of the Legislature of a State 
relating to taxes for the benefit of the State or of a municipality, district board, local board or 
other local authority therein in respect of professions, trades, callings, or ee shall be 
invalid on the ground that it relates to a tax on income, 

(2) The total amount payable in respect of any one person to the State or to any one muni- 
cipality, district board, local board or other local authority in the State by way of taxes on, pro- 
fessions, trades, callings and employments shall not exceed two hundred and fifty rupees per 
annum,”’ 

Entry No. 60, List II, Sch. VII of the Constitution : 

“60. Taxes on professions, trades, callings and employments.” 

- The argument proceeded that neither under the Government of India Act nor 
under the Constitution could. a person carrying on business of conducting a prize 
competition be taxed anything more than the amount mentioned in the provisions 
set out above. It was said that what the petitioners were doing was trade, calling 
or employment. It was not questioned before me that this was so, but what was 
contended on behalf of the State was that the tax in question was not a tax on any 
trade, calling or employment. I shall presently examine that argument advanced 
on behalf of the State. The argument stressed by Mr. Manecksha was that the tax 
in question could only be regarded as a tax on the business of prize compotition carried 
on by the petitioners, and that this was plain from the language asad by the Legis- 
Tature itself in s. 12 and s. 12A of the Act. 

The validity of the tax was maintained on behalf of the State on the ground that 
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the tax was not levied under art. 276 read with entry 60 in List II but was a tax 
levied under entry No. 62 of that List which empowers the State Legislature to impose 
taxes on “luxuries including taxes on entertainments, amusements, betting and 
gambling.” It was pointed out that there was a similar item contained in List IT, 
entry 36, of the Government of India Act, 1935, relating to “betting and gambling”. 
The argument proceeded that in respect of each one entry in the List the Legisla- 
ture’s powers are sovereign and plenary and cannot be cut down by powers sovereign 
in respect of another entry. It was said that in any one List each entry is to be 
construed in the widest terms and the entries are cumulative. To put it differently 
the argument was that the widest import should be given to the words “betting and 
gambling” in entry No. 36 of List IT of the Government of India Act and entry No. 60 
of List II of the Constitution. The argument ran that it was now well established 
that in considering under which of the two entries in a List the impugned legislation 
fell, it would be unnecessary to consider what the pith and substance of the Act was: 
for that. question did not arise unless the Court was inquiring whether a particular 
Act fell within one Legislative List or another. The soundness of none of these sub- 
missions may be questioned. But the question must yet remain whether the entry 
relating to “betting and gambling” or the entry relating to “Taxes on luxuries 
including taxes on entertainments, amusements, betting and gambling” can be re- 
garded as comprehensive enough to embrace prize competitions. Here the argument 
was primarily founded on the assumption that prize competitions were lotteries and 
therefore gambling. To revert to the argument for the State, learned counsel 
referred to the now very well-known observations of Sir Maurice Gwyer C. J. in 
The United Provinces v. Atiqa Begum}. They are as follows (p. 134-5) : 

` “The subjects dealt with in the three Legislative Lists are not always set out with scientific 
definition. It would be practically impossible for example to define each item in the Provincial 
List in such a way as to make it exclusive of every other item in that List, and Parliament seems 
to have been content to take a number of comprehensive categories and to describe each of them 
by a word of broad and general import....I think however that none of the items in the lists 
is to be read in a narrow or restricted sense, and that each general word should be held to extend 
to all ancillary and subsidiary matters which can fairly and reasonably be said to be comprehend- 
ed init. I deprecate any attempt to enumerate in advance all the matters whch are to be in- 
cluded under any of the more general descriptions ; it will be sufficient and much wiser to deter- 
mine each case ag and when it comes before this Court.’’ 


Then it was said that history of legislation in England prior to the Government of 
India Act, 1935, afforded guidance in the matter of the comprehensive character of 
List Il, entry 36, relating to “Betting and Gambling”. After referring to old legisla- 
tion on the subject of lotteries in England and the Report of the Royal Commission 
on Lotteries and Betting published in 1933 Mr. Seervai drew my attention to certain 
provisions in the Betting and Lotteries Act, 1934, (24 & 25 Geo. V co. 58). That 
statute following the pattern of the number of earlier statutes on thesubject of lotteries 
in England does not define “lottery”. Part I of that Act contains a number of pro- 
visions relating to “Betting”. Part IT deals with “Lotteries and Prize Competitions”, 
Section 26 lays down inter alia as follows :— 

“26. (1) It shall be unlawful to conduct in or through any newspaper, or in connection 
with any trade or business or the sale of any article to the public— 

(a) any competition in which prizes are offered for forecasts of the result either of a future 
event, or of a past event the result of which is not yet ascertained or not yet generally known ; 

{b}. any other competition success in which does not depend to a substantial degree upon the 
exercise of skill :” 

: The effect of this provision was to render unlawful the conduct in or through any 
newspaper of any crossword competition, success in which does not depend to a sub- 
stantial degree upon the exercise of skill. The argument proceeded that the provi- 
sions of this Act and particularly s. 26.must have been present to the mind of the 
makers of the Government of India Act, 1935, and, therefore, the item, entry No. 36 
in List I relating to “Betting and Gambling” in that Act, should be understood to 
include all crossword competitions in which success did not depend to a substantial 
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degree upon exercise of skill. J agree that it is competent to this Court, as legislative 
history, to assume that the makers of the Government of India Act, 1935, were aware 
of the provisions of the English Betting and Lotteries Act, 1934, but, I am unable 
to accept the contention which goes to the length of asking me to accept that 
here is a reliable guide to the comprehensiveness of the entry under consideration. 
It is to be noted that the effect of s. 26 of the English Act is not toregard all oross- 
word competitions as lotteries. Mr. Seervai conceded that most of the recommenda- 
tions of the Royal Commission on Lotteries and Betting published in 1933 on the 
question of prize competitions do not find any placa in s. 26 of that Act which is the 
only section in that Act which lays down restrictions on certain prize competitions. 
I would, therefore, prefer not to attach any particular importance to that aspect of 
the argument, which dealt with legislative history prior to 1935. 

The whole contention certainly requires careful consideration. Here I find my. 
task rendered easy because: very readily I intend to apply the following observations 
of Sir Maurice Gwyer from the passage relied on by Mr. Seervai and quoted by me 
above (p. 134): ' f 

“I think however that none of the items in the Lists is to be read in a narrow or restricted 
sense, and that each general word should be held to extend to all ancillary or subsidiary matters 
which can fairly and reasonably be said to be comprehended in it.” 


_ It is extremely difficult for me to assent to the proposition that a prize competition 
is per se an ancillary or subsidiary matter which can fairly and reasonably be said to 
be comprehended in the general word “gambling”. After giving my best consideration 
to the whole contention, I do not feel myself entitled to extend the meaning of the 
words “Betting and Gambling” to prize competitions. If this is to be done’ in a 
general way from the ordinary nature of prize competitions legality must be presumed, 
and it would be impossible to hold that these are comprised in the general words. 
If evidence is to be considered, my finding in the case of the petitioners before me 
is that their competition is not a lottery. Besides no a priors assumption is safe in 
construing a statute. 

In the course of the argument for the State I put it to learned counsel whether prize 
competitions could have been taxed by the State under the same entry No..60 in 
List IT of the Constitution, as entertainments or amusements. It did not seem, 
however, that therespondent sought to maintain the validity of the tax on that ground. 
Presumably there was not much scope for any such submission. I need not, therefore, 
examine the impugned tax from that point of view. I must add that some arguments 
were advanced by Mr. Manecksha to show that the tax could not be justified under 
that head. : 

The cardinal proposition pressed before me on behalf of the petitioners was that 
the tax was a tax which fell under entry 60 of List I read with art. 276 and did not 
fall under any other entry. As I have already said I am unable to accept the con- 
tention urged on behalf of the State that it should be held to be a tax on betting 
and gambling. The conclusion I have reached is that the tax is of the nature con- 
tended for by the petitioners. This appears to me to be the direct and natural con- 
clusion from the words of the Act. Ib also appears to me to be the only conclusion 
possible on the material before me, on general principle and in the light of the 
cases to which my attention was drawn. 

However much I may desire to disclaim any intention in this case to confine my 
decision to the petitioners’ contentions founded on the fact that they carry on busi- 
ness outside the State of Bombay it has become necessary to consider the validity 
of both ss. 12A and 12 of the impugned legislation. The constitutional validity of 
both these taxing provisions has been seriously questioned and the conclusion I have 
reached is that the impugned taxes are beyond the legislative competence of the 
respondent. A technical objection was raised that even if the Court were to take this 
view, the stage is not yet reached when the petitioners can come to Court to challenge 
the same. It was urged by Mr. Manecksha that the technical objection that a taxing 
statute can only be challenged when the tax is sought to be levied on the petitioners 
themselves can have no application to the case before me. Hoere obtaining of a 
license precedes taxation and the conditions of the license make it impossible for the 
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petitioners to apply for the same. The technical objection cannot prevail in a case 
of the nature before me. 

There remains for consideration the contention of the State that the petitioners 
cannot invoke in their favour the fundamental right of freedom to carry on any 
occupation, trade or business guaranteed by art. 19 (Z)(g) of the Constitution to all 
citizens because petitioners No. 2 being a company cannot be regarded as a citizen. 
Reliance was placed on art. 5 of the Constitution and it was urged that a company 
cannot fit in anywhere in that article. On the other hand it was urged that art. 19 
which applied to every citizen should equally well apply to any group or combination 
of citizens. Reliance was also placed on the fact that there was evidence on the re- 
cord of this case to show that all the shareholders and direotors of petitioners No. 2 
who are a private limited company were citizens of India. Some decisions were cited 
and learned counsel on either side relied on certain passages from Willis on Constitu- 
tional Law. Now this is one of those cases which may be approached, so to speak, 
from very different angles, and according as you approach it from one angle or another, 
a different conclusion may seem to be the one that is right to follow. I can only say 
that after the best consideration I could give it, my opinion is that the angle from 
which I should approach it is not first to turn to art. 5 and then look at art. 19 to 
say that a company is shown notto fall under art. 5 and therefore any article of the 
Constitution which refers to a citizen must immediately be held to be inapplicable to 
® company. To my mind the primary consideration is that art. 19 guarantees 
“seven freedoms” to all citizens. There can be individuals aud there can also be 
different types of groups of persons who as such may have occasion to claim one or 
the other of these freedoms. Petitioners No. 2 are a private limited company and 
it is not unusual to refer to such a company for certain purposes as no different from 
a partnership with limited liability. I would, therefore, first turn to art. 19 itself and 
see whether there is anything in it which might suggest that it can only apply to an 
individual citizen and not to citizens who for some legitimate purpose have availed 
of the right of carrying on any activity or business in combination. The fact that 
the combination itself is in the eye of the law a juridical person does not affect the 
present consideration. I have no doubt that the makers of the Constitution could 
not have intended that a company was to be denied the fundamental right to acquire, 
hold and dispose of property, or to carry on any occupation, trade or business. Nor 
am I able to take the view that this is an instance of casus omissus. The words “All 
citizens” at the commencement of the article should, in my judgment, be given a 
sufficiently wide and comprehensive meaning to include a company. It seems to 
me that it is possible to arrive at this conclusion without doing any violence to the 
language of the makers of the Constitution, or disregarding any cardinal rule of inter- 
pretation. It is always permissible to the Court to approach such a fundamental 
law with the concept that “Equality” is all along emphasized by the makers of the 
Constitution and that discrimination has all along been disclaimed in the Constitution 
itself. Although an incorporated company is a legel person separate and distinct 
in the eye of the law from its individual members it is an association of a number 
of individuals who, because they are numerous and because of the policy of the law 
are given recognition only after incorporation. This is however for special reasons 
not necessary here to discuss. But there is always the inherent and underlying con- 
cept that it is an association. Iam not aware of any principle or authority why that 
concept should be negatived, for all purposes. I am not prepared to agree to any 
doctrinaire approach to this question and am of the opinion that it must be taken 
that the makers of the Constitution when they recognised the seven freedoms in 
art. 19(Z)(g) were fully alive to the fact of the existence of such a person as an in- 
corporated company. In laying down these fundmental rights they were dealing 
with all persons and recognised the same to belong to every citizen. Therefore, 
in the absence of any overriding reason to be found in the particular article itself the 
word “citizen” would apply to an incorporated body as well as to an individual. 
In my opinion this construction accords both with the spirit and intendment of the 
Constitution and can be collected from the natural meaning of the words “all citizens”. 

I have preferred to consider this question on art. 19 alone without reference to 
authority, but I am far from anxious to put my judgment on a mere ipse divit and 
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T shall, therefore, analyse my own reasons to see if they are supported by authority. 
I am fortified in the view I have taken by the following observations of Mukherjea 
J. in Chiranjiilal Chowdhuri v. The Union of Indiat. In considering art. 32(¢) of the 
Constitution which guarantees to everybody the right to move the Supreme Court 
by appropriate proceedings for enforcement of fundamental rights his Lordship 
observed (p. 898) : 

“...Thus anybody who complains of infraction of any of the fundamental rights guaranteed. 
by the Constitution is at liberty to move the Supreme Court for the enforcement of such rights and 
this Court has been given the power to make orders and issue directions or writs similar in nature 
to the prerogative writs of English law as might be considered appropriate in particular cases. 
The fundamental rights guaranteed by the Constitution are available not merely to individual 
citizens but to corporate bodies as well except where the language of the provisions or the nature 
of the right compels the inference that they are applicable to natural persons. An incorporated 
company, therefore, can come up to this court for enforcement of its fundamental rights and so 
may the individual shareholders to enforce their own ;...” 

Tt is true that art. 32 does not in terms refer to “a citizen” or “a person”. The 
Constitution itself in some articles refers to “a person” and in some to “a citizen’’. 
But these observations of his Lordship are made while considering the scope of art. 32 
which without referring either to person or to citizen says that “the right to move the 
Supreme Court by appropriate proceedings for the enforcement of the rights conferred 
by this Part is guaranteed.” I read the observations quoted above as of considerable 
guidance to the Court in a case falling under art. 19 of the Constitution and as furnish- 
ing a useful test to be applied in deciding whether in a particular article the word 
“citizen” includes, or does not include, a corporate body. The test suggested is to 
examine the language of the provision or the nature of the right conferred and see 
whether it is applicable only to natural persons. , 


The point was raised in a distinct manver in a case decided by the High Court of 
Rajasthan in Maharaj Kissangarh Mills Lid. v. The State of Rajasthan*. It was 
held that the fundamental right guaranteed in art. 19 was available to a corporation. 

I now come to a case which is undoubtedly to the opposite effect. In Jupiter 
General Insurance Co. Lid. v. Rajagopalan? the High Court of Punjab denied this 
fundamental right to a corporation. That case does not, however, contradict any 
of my general observations. But what is more important is that the attention 
of the learned Judges was not drawn to the observations of Mukherjea J. in, the 
decision of the Supreme Court quoted above. I may also add that this case was 
dissented from by the learned Judges of the Rajasthan High Court in the decision 
to which I have already made a reference. Considerable stress was laid by the learn- 
ed Judges who decided this case on the provisions contained in art. 5 of the Constitu- 
tion. Reference was made by Harnam Singh J.to Corpus Juris Secundum, Vol. 18, 
p. 389, where it is stated that a corporation is not a citizen within s. 2(7) of art. 4 
and s. 1 of art. 14 of the Constitution of the United States of America. Now it is 
true that the American Constitution is altogether silent upon the subject of corpora- 
tions, but it has to be noted that the “Fathers” of that Constitution, a document of 
1787, could not give the matter of corporations any thought. Reports of the decisions 
of the Supreme Court of the United States contain numerous decisions and corpora- 
tions are protected to-day, as observed by Willis in his Constitutional Law in most 
respects as much as natural persons and in some respects more than natural persons. 

Reliance was placed by learned counsel on either side on certain passage from 
Willis’ Constitutional Law. Tt is not necessary to set out those passages. I may 
only observe that as pointed out in that treatise the Supreme Court of the United 
States has more and more extended the protection of the Constitution to corporations 
and adopted a liberal theory in the matter. The opinion has also been expressed by 
the learned author that there is no reason why all the constitutional provisions should 
not apply to a corporation the same as to a natural person. The contention that no 
fundamental right can be claimed by petitioners No. 2 because they are an incorpo- 
rated body must, therefore, fail. 


1 pipso] S. C. R. 869. 8 [1952] A. I. R. Punj. 9. 
2 [1938] R. L. W. 669. . 
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> E not referred to one or two minor points urged before me. One of these re- 
lated to lump sum taxation provided for at the end of s. 12A. That would obviously 
.be discriminatory and no serious attempt was made to support the same. ` 
Strongest objection was taken of some features of crossword competitions on behalf 
of the State. I have already considered them and expressed the view that it is not 
possible to regard this competition as lottery. In support of the case for the State 
it was-urged on one part of it that even if these competitions could not be regarded 
as lotteries, the State had full power to control and tax persons conducting these com- 
‘petitions outside the State, which contention also has been negatived by me. I 
have been mainly concerned in this competition with certain legal aspects and have 
been. called upon to deal with the features criticised as undesirable only in so far as 
they are relevant for determination of some points raised in the petition. Strong 
opinions may be held both for and against these newspaper competitions. Some may 
regard them as affording an interesting form of entértainment to readers. Some 
` others may regard it as a mild form of gambling. The Court may not entirely approve, 
` and may even disapprove, of some features of these competitions. 


But it is not for the Court to setitself up as a general censore morum. Itmay be felt 
that control is necessary on inter-State business and intercourse in respect of prize 
competitions in which thousands of persons of very moderate means must be parti- 
cipating because there are present the elements of skill and judgment as well as of 
chance. Parliament, if applied to, will undoubtedly make such reasonable regulations 
as the case may demand. Newspaper competitions for large prizes may not represent 
a wholesome influence. The assistance of professional solutionists is not a parti- 
cularly desirable feature of any competition even though success in it may require 
skill, knowedge, judgment and experience. Then there is also the danger which 
cannot be ruled out of such competitions in some cases being conducted in an unfair 
manner by unscrupulous promoters or ingenious adventurers. But these are all 
considerations for the Parliament, for it is obvious to me that Parliament alone can 
tax and impose effective restrictions on competitions which are conducted in different 
States and attract participants from various States. I have no doubt that some 
reasonable regulations and controls are absolutely necessary. 

In my judgment it is not competent to the respondent to impose any tax on persons 
carrying on. these competitions outside the State of Bombay. Nar is it competent 
to the respondent to impose any of the restrictions in question on such persons, be- 
cause in my opinion they are not reasonable and not in public interest. Section 12A 
of the impugned Act as also all the provisions of that Act and the Rules framed 
thereunder so far as they affect persons carrying on the business of these compe- 
titions are ultra vires and invalid. Section 12 of the impugned Act also is ultra vires 
the State Legislature. On a review of the whole matter, and for the reasons I have 
indicated, the petition must succeed. There will issue a writ of mandamus against 
the respondent in terms of prayers (a) and (b) of the petition. 

. The rule will be made absolute with costs ; costs will be taxed costs. 


The State of Bombay appealed. 


H. M. Seervat, with M. P. Amin, Advocate General, for the appellants. 
M. L. Manekshaw, with N. A. Palkhivala, for the respondents. 


Cuaca ©. J. Petitioners No. 2 carried on the ‘activity of running a crossword 
competition in Bombay prior to August 1948. After August 1948 they transferred 
their activity to the State of Mysore and they carried on that activity after obtaining 
the necessary license from that State. The registered office of the petitioners is 
situated in Bangalore. They own and run a weekly newspaper called the Sporting 
Star. This paper is printed and published in Bangalore and it contains a crossword 
prize competition called the R. M. D. C. Crosswords for which entries are received 
from various parts of India including the State of Bombay. The petitioners have 
agents and depots in various places in the territory of India, including the State of 
Bombay, to collect entry forms and fees for being forwarded to the petitioners at 

ore. The petitioners advertise their crossword prize competition in various 
publications in various places in India including the State of Bombay. The Legis- 
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lature of the State of Bomibay passed the Act, being Act XXX of 1952, which amended | 
Act LIV of 1948, by which they purported +o fax the gross receipts of petitioners 
No. 2 from the residents of Bombay who had submitted entries for the ctossword 
competition, and by this Act ‘also the’ Legislature imposed certain restrictions 
upon the manner in which petitioners Nò.. 2 should carry on their activity in the 
State of Bombay. The petitioners by this petition contended that the provisions 
in the Act taxing petitioners No. 2 and also imposing réstrictions upon their activity 
was ultra vires of the State Legislature. The petition was heard by Mr. Justice 
Desai who held that certain provisions of the Act were ulira vires. ithe State of 
Bombay has now come in appeal. 

Several questions of the utmost importance both to the citizen and to the State 
have been agitated at the Bar. It may be that it is possible to dispose of this appeal 
on & very narrow ground, but both Mr. Seervai on behalf of the State of Bombay and 
Mr. Manekshaw on behalf of the petitioners have asked. us to decide the various 
questions which were raised in the Court below, because both parties are. anxious 
that they should get a final and authoritative opinion on questions of this import- 
ance. We are told thai the matter will ultimately be agitated before the Supreme 
Court and it is desirable that the Supreme Court should have the view of this Court 
on these various questions that have been discussed before us. Ordinarily we would 
have been most reluctant to decide questions which do not directly arise for’ our 
determination. A Court like an individual should only cross a hurdle when it reaches 
it and there is always time enough to decide questions as and when they directly 
arise for our determination. But in view, as we said, of the importance of the 
questions and in view of the desire of both the petitioners and the State, we have 
departed from the ordinary principle which we follow in these matters and we have 
heard arguments ‘at some length and we also propose to give our opinion on the 
various questions raised at the Bar. 

The first question that arises for our consideration is with regard to the legislative 
competence of the State Legislature to enact this Act. In our opinion, the correct 
principle which should be applied in order to ascertain whether the State Legislature 
is competent to pass an impugned piece of legislation is in the first place to look at 
the Lists annexed to the Seventh Schedule of the Consti:ution in order to determine 
whether the Legislature has legislated upon a topic within its competence. If it has 
legislated upon a topic not within its competence, then the legislation is olearly 
ultra vires and no further question arises. But even if it has legislated upon a topic 
within its competence, the next question that must arise is whether there is a terri- 
torial nexus between the subject matter and the State. The competence of the State 
Legislature arises by virtue of the provisions of art. 245 and art. 246(3) of the Con- 
stitution, and the State Legislature has the competence to make laws mentioned in ` 
the relevant Lists for the whole or any part of the State. Therefore not only is the 
legislative competence confined to the topics mentioned in the Lists, but it is also 
confined to legislating with regard to the whole or any part of the State. If the 
Legislature legislates in respect of a topic mentioned in the relevant list and the 
legislation goes beyond the State, then it would not be competent legislation, because 
then the Legislature is not legislating for the whole or any part of the State but it 
is legislating beyond its jurisdiction. If therefore a person affected by the legislation 
were to challenge it on the ground that he is affected by the legislation, although 
he or his business or the transaction in which he is engaged has no connection with 
the State at all, then it would be open tothe Court to say that the legislation is extra- 
territorial in its effect. If then these two tests are satisfied that the legislation is 
competent in the sense that it is covered by a topic mentioned in the relevant list 
and also it is not extra-territorial, then the third question to be considered is whether 
the Constitution has placed any restrictions upon the power of the Legislature to 
legislate on that particular topic, because, as we shall presently point out, the schome 
of the Constitution is with regard to many topics that after conferring legislative 
competence upon the State EEN it has placed certain restrictions upon it 
contained in various articles of. the Constitution. 

Now, in order to decide the legislative competence with regard to ‘the impugned 
Act we must first look at the Act itself and-consider what the scheme of the Act is 
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and what is the subject mattar with which the Act is dealing. Perhaps it will be 
` betfer if we first trace the legislative history of this legislation. The first Bombay 
‘Act which dealt with prize competitions was Act XI of 1939. That Act sought to 
levy tax on prize competitions and also.provided that a prize competition shall not 
be conducted without æ license. But it is pertinent to note that the Act excluded 
from its ambit a prize competition contained in a newspaper or periodical printed 
and published outside the Province of Bombay. Then we have Act LIV of 1948 
which is the principal Act under challange. That Act dealt both with lotteries and 
prize competitions. But as originally passed it excluded from its ambit, as the Act 
XI of 1939 did, a prize competition contained in a newspaper printed and published 
outside the Province of Bombay. Finally we come to Act XXX of 1952 which 
extended the ambit of Act LIV of 1948 to competitions which were printed and pub- 
lished in newspapers outside the Province of Bombay. 
. Turning to the Act as amended, in the definition section, which is s. 2, there is an 
inclusive definition of “prize competition” and that definition is under three different 
heads. The first head consists of crossword prize competition, missing word prize 
competition, picture prize competition, number prize competition, or any other 
prize competition for which the solution is or. is not prepared beforehand by the 
promoters or for which the solution is determined by lot or chance, The second 
head is, “any competition in which prizes are offered for forecasts of the results either 
of a future event or of a past event the result of which is not yet ascertained or not 
yet generally known.” The third head is, “any other competition success in which 
does not depend to a substantial degree upon the exercise of skill.” “Promoter” 
is also defined and it includes a proprietor, manager, organizer or any person having 
the control or directing the conduct of a lottery or prize competition, and in the 
case of a lottery or a prize competition conducted through a newspaper, includes the 
publisher of such newspaper, and with regard to a lottery or prize competition con- 
tained in a newspaper or publication printed and published outside the State, the 
manager or agent of the publisher of such newspaper or publication in charge of 
its circulation or distribution is deemed to be a promoter of the lottery or prize compe- 
tition for the purposes of the Act. Section 3 renders all lotteries and all prize compe- 
titions unlawful subject to the provisions of the Act. Section 4 constitutes an offence 
the promoting of a lottery or a prize competition which is made unlawful by the 
provisions of the Act. Section 7 provides that a prize competition shall be deemed 
to be an unlawful prize competition unless a license in respect of such competition 
has been obtained by the promoter thereof. Section 8 provides for penalty for 
contravention of s. 7. Section 9 provides for the license which shall be granted by 
the Collector on payment of such fees and subject to such conditions and shall be 
im such form as may be prescribed. Section 12 deals with the levy of tax on lotteries 
and prize competitions and the tax provided for prize competition is a tax at the 
rate of 25 per cent. of the total sum received in respect of such competition. Sub- 
section (2) ofs. 12 provides for arate higher than 25 per cent., but not exceeding 50 per 
cent. and it also gives the power to the State to impose tax at differant rates having 
regard to the total sum received in respect of a competition. Then comes s. 12A 
which is the main section challenged by the petitioners, and that deals with the 
levy of tax on lotteries and prize competitions in newspapers and publications printed 
re | published outside the State, and that section provides for a tax at.a rate not 
exceeding the rate specified in s. 12 and it is on the sums specified in the declaration 
made under s. 15 by the promoter of the lottery or prize competition as having been 
received or due in respect of such lottery or prize competition, and it also provides 
for an alternative form of taxation which is a lump sum having regard to the circula- 
tion or distribution of the newspaper or publication in the State. It is not disputed 
that having regard to the rules and the Ba. tha tax under s. 12A is only payable 
on the amounts received by petitioners No. 2 in respect of the entries sent by resi- 
dents of the State of Bombay. In other words, s. 12A levies a tax upon the gross 
receipts in the hands of petitioners No. 2 from the moneys received as admission fee 
for entering the crossword competition by the residents of the State of Bombay. 
Section 31 empowers the State Government to make rules for the purpose of carrying 
out the provisions of the Act, and s. 33 repeals s. 204A of the Indian Penal Code. -:. 
LR. al. 
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The contention of the State is that this is a legislation dealing with ‘betting and 
gambling, and it falls within entry 34 of List I in the Seventh Schedule of the Uon- 
stitution. According to the State, the legislation also falls under entry 62 in the same 
List which deals with taxes on betting and gambling. It may be noticed that the 
Act in question has two separate and independent aspects. It seeks to control prize 
competitions and also lotteries and it also seeks to impose tax on both these acti- 
vities. To the extent that the Act levies a tax, the contention of the State is that 
its competence to levy this tax arises by reason of entry 62. To the extent that the 
legislation deals with prize competitions and lotteries, by insisting upon a license and 
laying down conditions of the license and controlling these activities, the contention 
of the State is that it is legislation dealing with the topic of betting and gambling 
in entry 34. Very learned arguments were advanced before us as to what is the 
proper connotation of the expression used by the Constituent Assembly in the 
Constitution in the Seventh Schedule, viz. betting and gambling. It maybe pointed 
out that the parent Act was passed when the Government of India Act was in force 
and the amending Act was passed when our Constitution had been enacted. But 
as far as the question of legislative competence is concerned, the language used both 
in the Government of India Act and the Constitution is the same, viz. betting and 
gambling. 

Mr. Manekshaw has urged that an Aot dealing with prize competitions—and we 
are only concerned here with the provisions relating to prize competitions and not 
the provisions relating to lotteries—is not an Act which could be said to fall within 
the topic described in the Seventh Schedule as betting and gambling. Mr. Manek- 
shaw says that these words must receive from us their strict legal connotation, and 
if we look at the legislative history it would be clear that prize competition is neither 
betting nor gambling. Tt is nobody’s case that this legislation can be described as 
legislation dealing with betting, and the only expression which calls for our consi- 
deration is the expression “gambling”. Mr. Manekshaw says that we had in Bombay 
an Act dealing with gambling and that was the Bombay.Prevention of Gambling 
Act, 1887, and we must look at that Act in order to decide what gambling really means 
in the eye of the law. Mr. Manekshaw is right that if a prize competition were to be 
judged by the definition given in Bombay Act IV of 1887, then it would clearly not 
come within the purview of that Act. But it is rather significant to note that 
although the Act is called “The Prevention of Gambling Aot”, “gambling” is no- 
where defined in the Act at all. What is really defined is “gaming” and s. 3 which 
defines “gaming” expressly provides that gaming will not ‘include a lottery. Mr. 
Manekshaw says that even if prize competitions are looked upon as lotteries, they 
would not come within the ambit of entry 34, because a lottery is neither betting nor 
gambling. He points out that the only legislation in India which dealt with lotteries 
was the Indian Penal Code and s. 294A penalized the drawing of lotteries unless 
they were authorized by the State. Mr. Manekshaw also says that both Parliament 
and the Constituent Assembly were familiar with the topic of lottery, because in the 
Government of India Act in List I to the Seventh Schedule entry 48 dealt with 
State Lotteries, and in our own Constitution entry 40 in List I deals with lotteries 
organized by the Government of India or the Government of a State. Therefore 
it is argued that if either Parliament or the Constituent Assembly wanted to confer 
legislative competence upon the State Legislature with regard to lotteries, there was 
nothing to prevent them from expressly so providing in the relevant entries. The 
absence of the expression “lottery” from these entries clearly, according to Mr. 
Manekshaw, leads to the inference that the State Legislature is not competent to 
legislate with regard to lotteries. It is also: pointed out that there is good reason 
why the general topic of lotteries, apart from lotteries organized by the Government 
of India or the Government of a State, was not dealt with in any of the Lists, and 
the reason is, as already pointed out, that the subject of lotteries was dealt with 
by the Indian Penal Code and that could well have been looked upon as a subject 
of criminal law falling in the Concurrent List.. The correct approach for the con- 
struction and interpretation of the various entries in the Seventh Schedule has been 
laid down in a decision of this Court reported in Fram Nusserwanjt Balsara v. State 
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of Bombayt. The relevant passage is at p. 815: 

“Now, in construing the various entries in this List, certain basic facta have to be borne 
in mind. The Government of India Act gave to India a Federal Constitution with well defined 
legislative powers for the Centre and the Provinces and also a field of legislation with concurrent 
powers for both.’ The Provincial Legislature within the ambit of its own powers was sovereign 

. and the powers conferred were to be construed as plenary powers. As far as possible an attempt 
was to be made to reconcile the various entries inthe List, and in interpreting any particular entry 
the widest import was to be given to the language used by Parliament. The attempt of Parlia- 
ment was to exhaust all spheres of legislative activity by enumerating all conceivable topics of 
legislation in the three Lists. It was the duty of the Court to make every effort, when a piece 
of legislation came up before it for consideration, to find that power to legislate had been conferred 
upon the appropriate Legislature under one or the other entry in one of the three Lists.” 
Therefore we must give to the expression “gambling” used in entries 34 and 62 of 
List II the widest interpretation. Both Parliament and the Constituent Assembly 
advisedly used an expression which is strictly not a legal expression but more a popular 
expression. The object of using this expression was to cover every activity which 
from every aspect could be considered as gambling. 

Now, “gambling” has been defined in the latest edition of the Encyclopaedia 
Britanica to which Mr. Seervai has drawn our attention. At page 11, Vol. X, 
the learned author points out that the expression “gaming” is archaic except in 
law and a wager (synonymous with bet) may be promoted by knowledge, 
opinion or conjecture as well as by reliance of chance and that -unless other- 
wise qualified, however, these terms all imply gambling which has become 
the comprehensive term to denote any gaming, wagering or undertaking (whe- 
ther or not lawful or respectable) whose determination is controlled or in- 
fluenced by chance or accident and which is undertaken ‘with consciousness 
of risk.” Therefore, if we come across any activity or undertaking whose determi- 
nation is controlled or influenced by chance or accident and which undertaking is 
undertaken or activity entered into with consciousness of risk, then the definition 
of “gambling” would be satisfied. Therefore “gaming” in the sense used in the 
Prevention of Gambling Act, or wagering or lottery whether in the sense used in the 
Indian Penal Code or in the wider sense to which we shall presently refer, all are 
illustrations of gambling ; the element of gambling is present in each one of these 
activities. The State in the present case was concerned to satisfy the Court below 
that this particular prize competition with which we are concerned was a lottery. 
We are really not strictly concerned whether it is a lottery in the strict sense of the 
term, nor are we concerned whether it is a lottery in the wider sense in which it has 
been decided by the English Courts. All that we are concerned with is whether it 
is gambling in the wide sense in which that expression is used in entry 34. 

Now, “lottery” has been defined in Halsbury, Vol. XV, page 525. A lottery has 
been described as a scheme for distributing prizes by lot or chance. Therefore, if 
there is a scheme under which prizes are to be given and the winner of the prize 
does not get it by reason of skill exercised by him, but obtains it merely by chance or 
by the drawing of lots, then that scheme would be a lottery as understood in the 
English law and would constitute gambling. The definition given by Halsbury 
requires perhaps a slight alteration or amendment as the English authorities them- 
selves point out, with which we shall presently deal. It is not necessary to con- 
stitute a scheme a lottery that the prize should be distributed wholly by chance. 
In order to take the scheme out of the category of lottery it is essential that there 
must be a substantial element of skill, although that element may not be the pre- 
ponderating element. If, as the authorities have pointed out, a mere scintilla 
of skill is displayed in order to enable the person competing for the prize to obtain 
the prize, then it would still be a lottery and would constitute gambling. As far as 
India is concerned, as we have pointed out, the only legislation with regard to lott- 
eries was the one found in the Indian Penal Code where the definition was the old 
definition of what one might call a mechanical lottery where lots were drawn and 
obviously the result was determined by chance. But the world has progressed 


1 (1950) 52 Bom. L, R. 799, F. B. 
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since then, or perhaps one might say retrograded since then, and more ingenjous 
devices have been introduced in order to award prizes which on the face of them 
are not by lots but still the element of chance is the preponderating element,.and the 
English Courts have been concerned in recent years to decide whether these new 
ingenious schemes introduced did or did not constitute lottery. It may be pointed 
out that it is difficult to-believe that both Parliament and the Constituent Assembly 
should have totally omitted from the Seventh Schedule the subject of lottery as 
understood by the English Courts. If Mr. Manekshaw’s contention were to be 
accepted, the result would be this that except for the topic of State lotteries, other 
lotteries were not dealt with either by Parliament or the Constituent’ Assembly in 
the Seventh Schedule. As we pointed out in the decision just referred to, the Court 
must always be reluctant to come to the conclusion that a particular topic of logis- 
lation has not been dealt with and therefore it falls into the residue. We are, there- 
fore, of the opinion that the better and the more proper interpretation of tho ex- 
pression “gambling” is that Parliament was given the competence to deal with lot- 
teries organized by the Government of India or the Government of a State under 
entry 40 of List I, and with regard to all other types of lotteries competence was 
conferred upon the State Legislature under entry 34. Therefore in our opinion the 
State Legislature is competent to deal with the subject of lotteries in the sense in 
which we have indicated, and if the present legislation with which we are concerned 
is a legislation dealing with lotteries in that wider sense, then that legislation would 
-be within the competence of the State Legislature. 

In this connection we might consider what is a lottery as judicially understood and 
interpreted. Various cases were referred to at the Bar, but it will be sufficient if 
we point out the leading cases which have clearly indicated what is the proper test 
to apply to determine whether a particular scheme is a lottery or not and what are 
the real elements of a lottery. 

The first case is Hall v. Coz.1-That was a case of a prediction of the number of 
births and deaths in London aing a named week, and Lord Justico Smith in his 
judgment stated that the result no doubt depended largely on chance, but not en- 
tirely, and the cases show that to constitute a lottery it must be a matter depending 
entirely upon chance. This decision is relied upon in order to contend that if there 
is any element of skill at all, then the scheme would not be @ lottery. To the extent 
that Lord Justice Smith suggested that any skill, however trivial or however in- 
substantial, would be sufficient not to convert a scheme into a lottery although 
substantially the result would depend upon chance and not skill, the decision does 
not seem to have been followed or approved in subsequent decisions. 

The next is a decision reported in Scott v. Director of Public Prosecutions.2 That 
was a case where certain amount of literary skill was involved in the competition, 
and Mr; Justice Lush points out (p. 877): 

. The distinction is a very plein one between a person who buys a ticket for a lottery 
anda person who competes even in a scheme like this. Nothing that the former does or can do 
can affect the result. He only awaits the result of the drawing of lots.” 

It is rather interesting to note how perturbed Mr. Justice Lush was even as far back 
as 1914 with the growing number of ‘prize compas and at page 878 the learned 
Judge says : 

“I wish to add that I have realised that the consequences of these competitions where the 
sums offered are very large and the degree of skill is very small may be, and probably are, mis- 
chievous, and that in many cases the real incentive to the readers of the newspapers to take part 
in them is something not far removed from the spirit of gambling.” 

And Mr. Justice Atkin says (p. 880): 

- Ido not agree that literary skill is essential. Any kind of skill or dexterity, whether 
Wi or meftal, in which persons can compete would prevent a scheme from, being a lottery if 
the result depended partly upon such skill or dexterity.” 

The third case which is similar to the facts of this case is Coles v. Odhams Press 
Ld. That was a caso of a crossword puzzle competition. The puzzle was so con- 


1 [1899] 1 Q. B. 198. 8 [1986] 1K. B. 416. 
2 [1914] 2 K. B. 868. . ; 
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structed that in a number of instances a clue could be satisfied by only one word 
having no alternative, while in other instances the clue suggested two or more 
alternative words which might not all be equally appropriate. The competition 
editor had prepared beforehand a test solution of the puzzle, and the prize was to be 
awarded to the competitor whose solution happened to correspond most closely to 
that of the competition editor, although, if all the solutions sent in were examined 
and compared, on their merits, tha solution of that competitor might not be found 
to be intrinsically the best ; and the English Court of Appeal held that this cross- 
word puzzle. competition was a lottery. Lord Hewart O. J. compared this case with 
the case of Scott v. Director of Public Prosecutions and he says (p. 424): 

“... It seems to me that there is all the difference in the world between a case where persons 
engaged in a literary competition allow somebody else to pick out the best of their efforts and 
agree to abide by his decision, and a case where persons undertake to make a series of shots at 
something already decided behind their backs, not on the terms that anybody shall exercise 
judgment in deciding which is the best and most skilful of the competitiors’ efforts, but on the 
terms that somebody shall perform the task of deciding which comes nearest to a secretly fixed 
standard.” 

.At page 426 the Lord Chief Justice observes : 

“s... The solution which is to be adjudged to be correct is not to be picked out of the efforts 
of the competitors in competition with each other. It is to be the solution that is found, on ex- 
amination, to coincide most nearly with a set of words chosen beforehand by somebody not known 
by a method, if any, not stated, that person being perfectly at liberty to act in an arbitrary, capri- 
cious, or even mischievous spirit. In other words, the competitors are invited to pay a certain 
number of pence to have the opportunity of ‘taking blind shots at a bidden target.” 


And Mr. Justice Humphreys went to the length of suggesting in his judgment that 
if the Judges who decided Scott v. Director of Public Prosecutions had the knowledge 
gained from cases which have been decided since that case, they might have come 
to a different conclusion, and the passage at page 429 is rather significant and also 
pertinent having regard to the facts of the present case to which we shall advert : 

. When there are alternative solutions of such a puzzle as this the difficulty arises that the 
competitor who is the person to be considered, is invited to decide which of two or more alter- 
native solutions will be selected by some person whom he does not know, and by some method 
which is not indicated.” 


And again at the same page the learned Judge says that the competition was an 
invitation to persons to guess what will be the view of some unknown person who is 
called the competition editor as to the correct answer to give to a question connected 
with a crossword, puzzle. 

Finally, there is the decision in Moore v. Elphick.1 That was a case of a football 
pool and the appellant helped the competitors to enter the competition for forecast- 
ing the result of football matches. The appellant, who had carefully studied the 
result of football matches for a number of years, selected out of a total of twelve 
matches played in a particular week; four teams which he considered to be likely 
winners. For the remaining eight teams he made varying entries, worked out on 
a mathematical basis of permutation and combination ; and it was held that as far 
as the forecast with regard to the result of the four matches was concerned, the 
‘appellant undoubtedly used his skill. Mr. Justice Humphreys in his judgment at 
-page 156 deals with the case of Scott v. Director of Public Prosecutions and quotes 
the judgment of Mr. Justice Lush (p. 874): 

“... If merit or skill plays any partin determining the distribution, there has been no 
‘lottery and there is no offence.” 
And the learned Judge goes on to say (p. 156): 

. To that definition, I think, should be added that the merit or skill must be real skill 
which has some effect. It must be something more than a scintilla of skill, so that it can fairly 
be said that the distribution of the prize, the allocation of the prize, in the particular case, was 
due to two causes, not one cause with possibly a scintills of some other cause added to it, but two 
separate causes, one being skill and the other being chance,” 


1 [1945] 2 AL. E. R. 155. 
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It is also necessary: to observe what the learned Judge says that the Court willenot 
merely look on the face of the scheme, but will go deeper than that into the real 
scheme as it emerges from æ close examination. And Mr. Justice Humphreys 
winds up his judgment by putting this question : “Does the skill, if skill is proved, 
really affect the result ee And that according to the learned J udge is the real test 
which must be applied in order to determine whether prize was given by chance or 
-by skill. Mr. Justice Cassels in a brief judgment points out (p. 162): 

... A scheme must be looked at as a whole. If chance predominates and is the one out- 
standing feature, then it comes within the definition of a lottery as laid down by the cases, For 
instance, it has been decided that it is mere chance that a person will solve a puzzle, of which 
there are several solutions, in exactly the same way that someone else has already solved it.” 

It is in the light of these judgments that we have, in the first place, to consider 
whether the impugned legislation deals with lotteries, and in the next place to consi- 
der whether on the facts of this particular case the scheme promoted by the petitio- 
ners is a lottery. Turning to the Act for this purpose, what is urged.by Mr. Manek- 
shaw is that even in its wider sense this legislation does not merely deal with gamb- 
ling, but it also deals with activities which in no sense of the term could be character- 
ized as gambling, and our attention is drawn to the definition of “prize competition” ~ 
As we have already poihted out, the definition consists of three categories, and what 
is urged is that as far as the first category is concerned, in which the case of the 
petitioners fall, viz. crossword prize competition, the Legislature has not indicated 
at all that in such a competition the prize must necessarily be one by chance and not 
by the display of skill. Mr. Seervai relies on the third category which deals: with 
any other competition, success in which does not depend to substantial degree 
upon the exercise of skill, and Mr. Seervai wants us to import into the first category 
the qualifications of the competition laid down in the third category. Mr. Seervai 
says that everyone of the competitions referred to in the first category must be a 
competition in which success does not depend to a. substantial degree upon the 
exercise of skill. We find it rather difficult as a puré matter of construction to accept 
Mr. Seervai’s submission. The third category is obviously an ejusdem generis 
clause and it deals with competitions not dealt with in the first and second cate- 
gories. It may be that the competition referred to in the third category must be 
of the same genus as referred to in the first and second categories. But it will be 
contrary to all canons of construction to import from the ejusdem generis clause the 
qualifications laid down in that clause into the clauses which precede the ejusdem 
generis clause. The proper canon of construction is the opposite. In construing 
the expression “other”? one must look to the characteristics or qualifications con- 
tained in the earlier clauses to decide what the Legislature was thinking of in using 
the expression “other” in the ejusdem generis clause. Therefore it is clear that as 
a matter of pure construction in the first category we have all crossword prize compe- 
titions, whether they involve skill or not, and similarly all the other competitions 
mentioned in that category would be the same, and it is only in the third category 
that the Legislature, having enumerated certain competitions in the first and second 
categories, resorted to the ejusdem generis phraseology in order to deal with those 
competitions which it has not already dealt with, and with regard to these compe- 
titions the Legislature qualified them by saying that i in those competitions, in order 
that they should come within the definition of “prize competition”, success should 
not depend to a substantial degree upon the exercise of skill. In construing an 
Act of the Legislature, there is another important principle which must constantly 
be kept in mind. Not only must the Court be extremely reluctant to invalidate an 
Act, but the Court must always presume that a Legislature knows what its legis- 
lative competence is and what are the limitations upon its cometan: It is only 
if there are clear unequivocal words in the statute which go to show that the Legis- 
lature has over-stepped its competence or has travelled outaide the limitations laid 
‘down in the Constitution that the Court will pronounce a legislation to be ultra vires. 

This principle was considered and applied by us in State v. Heman Alreja In 
that case Bombay Act IT of 1950 dealt with requisitioning for any purpose, and on 


1 (1951) 58 Bom. L., R. 887. 
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a plain construction of the Act that purpose would include both the purpose of the 
State and of the Union. -Tf the Legislature attempted to legislate with regard to 
- the purposes of the Union, the legislation would have been clearly ulira vires, and 
therefore in construing that expression “purpose” we limited it to the purpose of 
the tate and not to the purpose of the Union, and at page 856 the Court observed : 

. It must always be presumed that'a Legislature knows the Hmits of its competence and 
that it. is acting within the limits set up by the Constitution ‘and not outside those limits. If 
possible a construction should be placed upon a statute which would put it within the limits of 
the competence of the Legislature rather than outside those limits,” 


And in this judgment we referred to the well known decision of Sir Maurice Giwyer 
on the Hindu Women’s Rights to Property Act [In re The Hindu Women’s Rights 
to Property Act] where a limited construction was placed upon the expression 
“property” in order to bring it within the competence of the Legislature, and the 
iparned Chief Justice observes in that judgment (p. 26): 

. The question is thus one of construction, and unless the Act is to be regarded as wholly 
nia ie and ineffective, the Court is bound to construe the word ‘property’ as referring 
only to those forms of property with respect to which the legislature which enacted the Act was 
competent to legislate ; that is to say property other than agricultural land.” 


Now, if we were to accept the construction suggested by Mr. Manekshaw, the 
result would be that to.the extent that the Legislature has legislated with regard to 
prize competitions which are not lotteries or do not constitute gambling, they have 
not dealt with the topic of gambling at all, and Mr. Manekshaw seems to be right 
when he suggests that to that extent the legislation is with regard to the topic of 
trade and commerce mentioned in entry 26 of List II of the Seventh Schedule, and 
it is therefore that Mr. Manekshaw is in a position to argue that the competence of 
the State Legislature with regard to trade and commerce is confined to trade and 
commerce within the State, and if it legislates with regard to trade and commerce 
outside the State, it has over-stepped its limits, because inter-State trade and com- 
merce is within the competence of Parliament as provided by entry 42 of List I. 
Mr. Manekshaw has sought to draw a distinction between the case we have before 
us and the case on the Hindu Women’s Rights to Property Act.. Mr. Manekshaw 
says that in that case if Sir Maurice Gwyer had not given a limited interpretation to 
‘the expression “property”, then the legislation could not have fallen under any other 
entry, and it was because of that and to bring the legislation within the only topic 
which was possible that Sir Maurice Gwyer put a rather strained construction upon 
the expression “property”. Mr. Manekshaw says no such difficulty arises in this 
case because if the crossword competition does not constitute gambling as defined 
by the Legislature, although the legislation may, not fall under entry 34, it would 
still fall under entry 26. In our opinion the distinction drawn by Mr. Manekshaw 
is not one of substance, because although the legislation may fall under entry 26, it 
could. only fall to the extent that the Legislature is dealing with trade and com- 
merce within the State. To the extent that it is dealing with trade and commerce 
outside the State, it would not fall within the competence of the Legislatura under 
any entry in, List II of the Seventh Schedule. Therefore the principle laid down 
by Sir Maurice Gwyer in the case of the Hindu Women’s Rights to Property Act 
and re-affirmed and reasserted in State of Bombay v. Heman Alreja is that we must 
presume against a Legislature legislating on a topic which is not within its compe- 
tance, nor must we assume that the Legislature puts upon the statute-book a piece 
of legislation which is ulira vires. In this case the Legislature had already passed, 
Act LIV of 1948 which did not deal with prize competitions outside the State. It is 
only by the amending Act XXX of 1952 that prize competitions outside the State 
were brought within the ambit of the Act. We are therefore asked to presume that 
the Legislature when it passed Act XXX of 1952 advisedly legislated on trade and 
commerce outside the State. Now, if it is possible to avoid such a conclusion and 
if it is possible to acquit the Legislature of ignorance of its own powers and limita- 
tions; we should do so. In our opinion, the prize competitions included in the first 
category of the definition are competitions which may either involve skill or may 
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not substantially involve skill, and we must interpret and construe the competitions 

referred to in the first category of s. 2(1)(d) as only those competitions, the 

‘success in which does not depend to a substantial degree upon the exercise of skill. 

In other words, we must presume that the Legislature was aia under the topio 
gambling” and not under the topic “trade and commerce” 


Mr. Manekshaw has relied on the English Act, the Botting and Lotteries Act of 
1934, and he has pointed out that the scheme of that Act was very different from the 
Act in question. That Act dealt separately with betting and lotteries, and s. 21 
made all lotteries subject to the provisions of Part IT unlawful. When we come to 
the prize competitions, they are not defined by that Act as our Act defines them, 
but s. 26 provides that— 

“It shall be unlawful to conduct in or through any newspaper, or in connection with any trade 
or business or the sale of any article to the public— 

(a) any competition in which prizes are offered for forecasts of the result either of a future 
event, or of a past event the result of which is not yet ascertained or not yet generally known ; 

(b) any other competition success in which does not depend to a substantial degree upon the 
„exercise of skill.” 


Mr. Manekshaw says and rightly that our Legislature has given a much wider defini. 
tion of prize competitions, that they have not confined prize competitions to compe- 
titions in which success does not depend to a substantial degree upon the exercise 
of skill, and therefore it would be erroneous to consider our Act as in part materia 
with the Betting and Lotteries Act. As we said before, if the matter really rested 
upon the construction of our Act and no question of the constitutionality of the Act 
arose, then very likely we would have been inclined to accept the construction 
suggested by Mr. Manekshaw. Butnot only are we construing our Act but construing 
it so as to determine its constitutionality, and as we have already observed, different 
considerations and vitally different considerations arise when the question is merely 
of construction of an Act independently of its constitutionality and when the question 
is of the construction of an Act which involves its constitutionality. 


The next question to be considered is whether the scheme promoted by the petito- 
ners comes within the ambit of the Act and whether it satisfies the definition of a 
prize competition as just construed -by us. In order that the Aot should apply to 
the petitioners, it must be established that the scheme which they have promoted 
is a lottery as understood by the English decisions or it constitutes gambling within 
the meaning of the expression used in the Constitution. In order to decide this 
question we must briefly point out what are the essential elements of the scheme. 
Certain rules have been framed by the petitioners for regulating this scheme and we 
will point out the material rules, Rule 2(a) describes the nature of this compe- 
tition : 

“The Entry Forms in this competition comprise a form which will have 18 or more clues and 
two given answers for each clue; each answer is indicated by figure 1 or 2. Below the form of 
‘clues and answers is another form made up of 40 vertical columns of small squares numerically 
indicated to correspond with the 18 or more clues and their answers. A competitor is required 
to mark in each small square, corresponding to the numerical number of the clue, one of the 
figures indicating the answers he considers the most apt that will agree with the official all correct 
solution, that is, a solution which in the opinion of the Adjudication Committee, contains the 
most apt answer to the clue,” 

Then r. 7(a) proudly proclaims that : 

“This contest is a test of skill and knowledge. The official solution will be determined by an 
Adjudication Committee appointed by the promoters. The official all correct solution will be 
that solution which, in the opinion of the majority of the members of the Adjudication Committee, 
present at the meeting contains the best set of answers to the clues. Aptness and accuracy 
form the sole standard of their judgment.” 

Then sub-r. (6) says: 

j “(b) For the purpose of the prize award, entries will be checked on the error basis and not 
on the points basis. Every answer. submitted by a competitor to any particular clue which 
differs from that of the winning line will count as one error, whether or not the incorrect answer 
for that clue is marked 1 or 2.” i 5 
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‘Theft sub-r. (c) says : 

“(c) The first prize will be awarded to the cotupeltios who enters a solution which agrees 
owith the official all correct solution. Failing an all correct entry, the first prize will be awarded 
to the nearest correct entry.” 

Now, the evidence in our opinion clearly establishes that the two clues furnished 
‘to the competitors are in most cases equally apt and equally appropriate. It seems 
to us—and we hope we are not being unfair-to the petitioners—that the whole 
object of this competition is to make the clues so apt and so appropriate that the 
competitor should be induced to send in as many entries as possible. It is because 
the competitor realises that one or the other solution is equally possible that he must 
take-his chance to win the priza by een as many.entries as possible. It is 
said that the solution is not previously-prepared, that the solution is not arrived at 
by any chance, but the solution is the, result of the careful deliberations of an ad- 
judication committee. Not only the adjudication committee gives the solution, 
but subsequently publishes its reasons for arriving at those solutions, and there- 
fore it is said that the competitor is expected to exercise his skill in order to satisfy 
the solution ultimately given by the adjudication committee which adjudication 
is based upon judgment and not merely upon chance. We have very carefully 
considered this argument, but it seems to us that the adjudication committee is 
nothing else than a facade. What we have to look at is the structure behind the 
facade, and if we are satisfied that the main structure is based upon chance and not 
upon skill, the mere presence of a facade which suggests skill will not take the schema 
out of the category of a lottery. It may be pointed out that the rules do not suggest 
who the members of the adjudication committee would be, but it was also said that 
the evidence shows that it was open to any competitor on application to know the 
names of the menibers of the adjudication committee, and we are prepared to assume 
-—and there is no reason not so to assume—that the members of the adjudication 
committee are able, competent and honest men, and we ara also prepared to assume 
that the decisions given by them are given after careful consideration and are the 
best according to their own lights. But having looked at some of these solutions 
we must say that however impressive the reasoning might be of the adjudication 
. committee in coming to a particular solution, equally impressive reasoning could 
have been put forward for arriving at the alternative solution. Therefore, the 
position on the facts is this. The competitor ordinarily does not know the con- 
stitution of the adjudication committee, he does not know the reasgqns which will 
guide the adjudication committee in coming to one or the other of the two equally 
adequate and appropriate solutions. Therefore, in our opinion, what the compe- 
titor does is to take his change that the, solution which he mentions in the entry is 
the solution which will conform to the decision given by the adjudication committee. 
What he doeg is exactly what Chief Justice Hewart said in Ooles v. Odhams Press 
Lid. that he will be taking a blind shot at a hidden target. The target in that case 
might have been a result prepared by the competition editor beforehand. The 
hidden target here is the decision that the adjudication committee will give subse- 
quently even though after considering the matter and giving reasons for its decision. 
But what is apt to be overlooked isthatthe skill that is contemplated according to the 
decisions is not the skill of the members of the adjudication committee, but the skill 
displayed by the competitor or the entrant; and the question that we have to consideris 
whether any skill is displayed or can be displayed looking to the nature of this 
scheme. It may also be pointed out that even though the competitor may exercise 
skill in the sense that he may look at dictionaries and he may study encyclopae- 
dias in order to decide which of the two alternative is the proper alternative, that 
skill displayed by him is not ultimately tested by the adjudication committee, nor 
does it in any way: contribute to the result which is the awarding of the prize. Mr. 
Palkhivala said that even in the case of the football -competition the skill of the 
appellant who prepared the forecasts with-regard to four matches did not contribute 
to the result iw the sense that the matches were not won or lost by reason of the 
skill exercised by‘the appellant. But that is not the meaning of the skill affecting 
the result. What is meant by that expression is that ifa competitor exercises skill 
he would have a better chance of winning the prize than a person who does not 
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exercise skill or who exercises less skill. In the football case the appellant whe had 
knowledge of football matches and who worked at the result of the four matches 
had a better chance of giving a correct forecast of the results than a person who did 
not have either the competence, the knowledge, or the skill. 
Therefore, what we have to consider is whether if the candidate exercised skill 
“heo would be in a better position of winning the prize than another who did not show 
any skill at all or showed less skill. In our opinion the skill of the candidate will 
have no bearing -whatsoever on the awarding of the prize. He is really probing 
into the dark trying to hope for the best that his solution will ultimately conform to 
the hidden target. No amount of research, no amount of ratiocination, no amount 
of the knowledge of the subtleness of the English language or English idiom will 
help the competitor to decide how the adjudication committee will consider the 
matter or what result they might arrive at. It is precisely because of this that all 
that the competitor has got to do is to put in No. 1 or 2. He does not even write 
the word. It is said that this is merely done for the sake of convenience and to 
avoid words being written out in thousands of entries. But on the other hand it is 
also possible for a completely uneducated person whose knowledge is confined to 
the knowledge of numerals to enter this competition and just put in 1 or 2 and take 
his chance of winning the prize. The very fact that a compatitor can send in an 
entry indicating permutations in various items, the very fact that free coupons are 
allowed if the competitor submits certain number of entries, all go to show that the 
basis of the competition is that a large number of entries should be submitted by 
the competitor in order to have any chance whatsoever of winning the prize. As 
Mr. Justice Humphreys said inthe casereferred to, we must not look at the face of 
the scheme. The face of the scheme is very pleasant. As we said before, it sets 
up an adjudication committee; it requires the committee to give a judgment and 
award prizes in accordance with those results. This may bring about an honest 
and bona fide result and may make dishonesty or chicanery impossible. But we are 
not concerned in this case with deciding whether the scheme is honest. What we 
are concerned in deciding is whether the scheme is a lottery ; and a lottery may be 
an honest lottery and yet be hit by the law. Mr. Palkhivala urged that not only 
are the reasons given for the solutions by the adjudication committee, but these 
reasons are published so that a competitor could study the process of the mind of 
the members of the adjudication committee and seek guidance and enlightenment 
from the reasons. We find it difficult to understand how the reasoning applied by 
the adjudication committee with regard to the solution of a partioular clue can be 
of much help in the solution of an entirely different clue. The competitor would be 
as much groping in the dark with regard to the solution of an entirely new puzzle, 
whether he had the benefit of the reasons of the adjudication committee with regard 
to æ previous solution or he had no such benefit. 
There is one other feature of this competition which should be pointed out. It 
seems from the evidence that in order to determine who should get the first prize 
procedure is followed which is not mentioned, in the rules at all, and that procedure 
has been deposed to by Mr. McDonald, the competition editor.of the petitioners. 
Now, unless a person is an expert in prize competitions, which we do not claim to 
bo, it is rather difficult to follow the intricacies of this evidence. But what emerges 
broadly from what Mr. McDonald has said with regard to this aspect of the matter 
is that in selecting the winner for the first prize the adjudication committee first 
decides which are the most obvious and the only possible answers with regard to 
nine of the thirteen or more clues and then a scrutiny is made of the entries submitted 
by all the competitors and out of these competitors only those are selected who have 
given correct answers to these nine clues. The rest are eliminated for the purpose 
of the first prize. Then with regard to the persons so selected a table of permutation 
and, combination is prepared and this table shows what answers each one of these 
selected candidates has given to the other clues, and if it is found that no compe- 
titor out of these selected has given a particular answer with regard to a particular 
clue, then in giving its solution the adjudication committee rules out that answer 
altogether. In other words, if it is found with regard to the remaining six or eight 
clues that none of the persons selected for the consideration of the first prize has 
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take& the view that a particular solution is a possible solution, then in that sense the 
adjudication committee surrenders its judgment -to the judgment of these persons 
selected for consideration of the first prize. It may be that this does not happen: 
very often and it may be also, as the evidence suggests, that subsequently the com- 
mittee points out that a particular solution was arrived at and not the other one 
because no selected competitor had given the other solution. But even so those 
who compete for the first prize do not know from the rules published that this parti- 
cular method would be resorted to in order to determine who is to win the firat 
prize, and it seems to us that the petitioners should make it clear in their rules what 
procedure they are going to follow so that a person takes his chance at least with 
his eyes open. Not only have we caréfully considered the arguments advanced by 
Mr. Palkhivala on this question, but we have also considered the view of the learned 
Judge below who has taken the view that it is not a lottery. With respect to the 
learned Judge, we are unable to come to the conclusion that a substantial element 
of skill is required from the competitors in order to enable them to win a prize in 
this competition. In our opinion the result must largely and substantially turn 
se chance and the element of this chance in this case is not the mechanical element 
of drawing lota but is the chance of a particular competitor giving solutions which 
conform to the ultimate decision of the adjudication committee more than other 
competitors. : : 

Therefora, in our opinion, the impugned legislation deals with lotteries, and the 
scheme promoted by the petitioners is a lottery, and therefore the Act is applicable 
to them. i 


In this view of the case perhaps it would be unnecessary to consider the alternative 
submissions made by Mr. Seervai that even if the topic of legislation was not betting 
and gambling, it was entertainment or amusement or in the further alternative 
luxuries. If we are wrong in the view that we take that this legislation deals with 
the topic of betting and gambling, then we are not prepared to accept the contention 
of Mr. Seervai that this legislation deals with entertainment and amusement or 
with luxuries. The entertainment and amusement contemplated by entry 33 of 
List I with regard to legislation and entry 62 of List II with regard to taxes is not 
the subjective entertainment or amusement which a person may receive by solving 
& orossword puzzle or by indulging in any other mental or intellectual pleasure. 
The entertainment or amusement contemplated is something objective outside the 
person amused or entertained, and with regard to the tax on entertainment and 
amusement, the tax also is on the spectator who witnesses some amusement or enter- 
tainment. Therefore, although it may be said that a person who solves a crossword 
puzzle is amusing himself or entertaining himself, this is not the amusement which 
the Constitution contemplates in placing the topic of entertainments and amuse- 
ments in the relevant entries. With regard to luxuries it is significant to rote that 
the plural and not the singular is used, and the luxuries in respect of which a tax 
can, be imposed under entry 62 is a tax on goods or articles which constitute luxuries, 
and it is again significant to note that the topic of luxuries only is to be found in 
entry 62 in the taxation power and not in either entry 33 or 34. That clearly shows 
that what was contemplated was a tax on certain articles or goods constituting lux- 
uries and not legislation controlling an activity which may not be a necessary activity 
but may be unnecessary and in that sense a luxury. 


But the more important and serious question that arises with regard to the tax 
imposed by the Act under s. 12A is what is the nature of that tax, and in order to 
justify this tax the State contends that this is a tax on gambling and falls within 
entry 62. On the other hand, the petitioners’ case is that this is not a tax on betting 
and gambling, but it is a tax on trade and calling falling within entry 60. Now, 
a tax on betting and gambling must in its very nature be a tax which is imposed 
upon the person who bets or gambles. The revenue which the State derives under 
this tax is from the activity of the bettor or the gambler. Tf this scheme of the 
petitioners is a lottery or gambling, as we have held it to be, there are two aspects 
toit. The person who bets or gamblesis the competitor who pays four annas as entrance 
fee. It is not suggested that the petitioners bet or gamble.. As far as they are 
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concerned, they are carrying onanactivity or doing a business—and we will use that 
expression here without for the moment considering whether the business is a legal 
business or not. Therefore, in order to fall within entry 62 the Legislature must 
tax the activity of the competitor and not the business or trade of the petitioners. 
The nature of the tax imposed under 8. 12A is a tax on the gross receipts from the 
entry fees paid b y the people in the State of Bombay. It is suggested by Mr. Seervai 
that the mode of collection of a tax cannot affect the nature of the tax. In 

that submission he is perfectly right. It would be open to the Legislature to impose 
a gambling or betting tax and to provide a aralar mode for its collection. For 
instance, it would be open to the Legislature to tax the competitor and to provide 
that that tax should be collected not from him but from the petitioners, and what 
Mr. Seervai says is that in effect and in substance what s. 12A does is that instead 
of asking the competitor to pay the tax, the tax is paid by the petitioners on the 
gross return. When we analyse the nature of this tax, it is impossible for us to 
accept the contention that the tax is on the betting or on the person who lays the 
bet, and the permi merely act as the collecting agents of the State. If the 
legislation had provided that each competitor shall pay a certain percentage of his 
entrance fee as tax or that he shall pay so muchamountas tax per entry, and if the 
legislation had further provided that the tax shall be collected fom the petitioners, 
then undoubtedly it would have been a tax on betting and gambling and the peti- 
tioners would merely have been collecting it for Government. But what is taxed 
here is openly and obviously the gross proceeds in the hands of tha petitioners. What 
is taxed is what the petitioners have realised in the course of their business as a result 
of their activity. At one stage it was suggested by Mr. Seervai that this tax could 
be passed on by the petitioners to the competitors. If that could have been done, 
perhaps we would have taken the view that the tax was really on the competitors 
and on the betting and not on the business of the petitioners. But it is difficult to , 
understand how this tax could be passed on to the competitors, because if the compe- 
titors were to be asked to pay more by the petitioners, the tax would be levied not 
upon the original entrance fee but the tax would be levied on the entrance fee. plus 
the tax which would be passed on to the competitor. This very fact clearly osta- 
blishes that the tax is not upon the bettor or the gambler, that the tax is not on 
betting or gambling, but the tax is on the gross earnings of the petitioners, which 
earnings are the result of their business activity. 

Now, it noed hardly be said that the expression “‘trade and calling” used in entry 
60 must be given the widest im poe and anya elle a the purpose of earning profit, 
which activity is permitted A w, would be a o or calling within the meaning of 
this entry, and therefore it is ctadonbbedliy true that what the petitioners are doing 
is carrying on the trade of promoting crossword prize competition. Mr. Seervai 
has further contended that in no view of the case could it possibly be said that this 
is a tax ona trade. He says that the nature of the tax on trade, profession, calling 
or employment contemplated by entry 60 is the tax paid for carrying on a profession 
or a trade and it is paid by each practitioner or sack trader and is paid irrespective 
of whether he earns profit or not. In other words, it is really a tax for the license 
given by the State to practice a profession or carrying on a trade, and Mr. Seervai 
says that when they tax gross receipts of a trader or a business man, it cannot possibly 
be considered a tax on a trade. A tax on a profession:or a trade may be imposed in 
various ways. Let us take the case of a profession. A lawyer may be charged a 
certain fixed sum every year because he is carying on a profession, and it is correct 
that he may have to pay this tax whether he receives any briefs and whether he has’ 
any income or not. But he may also be charged on the amount of fees that he re- 
ceives without taking into consideration his expenditure, his outgoings, etc., and 
that this is so is made amply olear- by the limitation that the Constitution has put upon 
the power of the State Legislature to impose a tax under entry 60, which limitation 
is to be found in art. 276(2). But before we come to that limitetion, it ia necessary 
to look at art. 276(1) which makes it clear what the nature of this tax is, and that 
article provides : 

“Notwithstanding anything in article 248, no law of the Legislature of a State relating to 
taxes for the benefit of the State or of a municipality , district board, local board or other lacal 
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authogity therein in respect of professions, trades, callings or employments shall be invalid on 
the ground that it relates to a tax on income.” : a9 

It is precisely because the Constituent Assembly wished to give power to the State 
Legislature to tax the income arising out of a trade or profession that it made clear 
under art. 276(7) that the validity of that tax should not be called into question 
merely on the ground that it is a tax on income because it is Parliament which has 
been given the exclusive power to impose tax on income. And art. 276(3) again 
makes the position clear and this is in relation to the power of the Legislature. It 
Says : 

“The power of the Legislature of a State to make laws as aforesaid with respect to taxes on 
professions, trades, callings and employments shall not be construed as limiting in any way the 
power of Parliament to make laws with respect to taxes on income accruing from or arising out of 
profeasions, trades, callings and employments.” 

But for this article it might have been argued that if the State Legislature has impos- 
ed a tax on income in respect of a particular trade of business, Parliament could 
not tax income arising out of the same profession or trade. But if both the Btate 
Legislature and Parliament could tax the-income of a profession or a business, dif- 
ficult as the position of any practitioner or tradesman already is, it would become 
more difficult, and therefore a limitation upon the power of the State Legislature has 
been imposed by art. 276(2) which prescribes the total amount of tax which can be 
imposed upon any profession, trade, calling or employment, and that limit is Rs. 250 
per annum. Therefore when Mr. Seervai suggests that a small amount is usually 
charged to a practitioner under this power of taxation, the smallness is not due to any 
incapwity arising by reason, of entry 60, but the smallness is due to the incapacity 
arising out of art. 276(2), and it is because only-Rs. 250 can be charged that the 
Legislature does not obviously attempt to impose any tax on the income of any trade 
or profession. But strictly constitutionally, there should be no difficulty in the 
Legislature saying that a tax of so much per cent.shall be charged on the income of ẹ 
particular trade or profession so as not to exceed Rs. 250. That will be perfectly 
within the competence of the Legislature so long as the amount of Rs. 250 is not 
exceeded. 

It is then suggested by Mr. Seervai that the tax on income referred to in art. 276(1) 
and (3) can never.be taxed on gross income, but must be taxed on net income. It is 
perfectly true that the income-tax which a resident in India pays is tax on income as 
computed according to the provisions of the Income-tax Act. But that does not 
mean that if Parli: ment so thought fit—and we sincerely hope it will never so think fit 
—to tax gross income, it would not have the competence to do so. Mr. Seervai says 
that it would be ulira vires the Parliament dnd also of the State Legislature to tax 
gross income, and therefore he wants us to infer that what is taxed in the hands of 
the petitioners is not gross income, but if at all it is a tax on net income. As it hap- 
pens, the petitioners have pointed out in this case that they are paying 15 per cent, 
tax to the Mysore State, and that if they were to pay 25 per cent. tax as imposed by 
s. 12A, they would have to suffer a loss. Therefore in that sense the State is taxing 
the gross income in the hands of the petitioners irrespective of what their expenses 
may be, what their outgoings may be and whether they make profits or not. 

Therefore, in our opinion, the tax imposed by the State under s. 12A is not a tax 
on betting or gambling, It is a tax on the business of the petitioners, andif it is tax 
on the business of the petitioners, itis bad onthe ground that it contravenes the 
provisions of art. 276(2). 

Assuming we sre in error on this aspect of the case and assuming this is a tax on 
betting and gambling, it is urged by the petitioners that even so the tex is ultra vires 
the State Legislature in that it contravenes the provisions contained in Part XIT of 
the Constitution with regard to trade, commerce and intercourse within the territory 
of India. Before we deal with Part XIT we must dispose of another contention 
urged by the State, and that contention is that the provisions of Part XIII cannot 
apply to the activity of the petitioners because it is an activity which is against public 
policy and therefore it is not a business of which the Constitution would take any 
cognisance. lt is undoubtedly true that no one can claim any rights with regard to 
his business which is against publio-policy. He cannot assert any fundamental 
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rights, he cannot complain that his business is being interfered with by the Legisjature 
of any State, contrary to the provisions of Part XIL. All the fundamental rights 
which can be claimed with regard to a business must be with regard to an activity 
which is not against public policy, and therefore, if we may repeat, under the defi- 
nition we suggested earlier, only that activity can be considered to be a business 
which can claim any rights under the Constitution which is an activity carried on for 
the purpose of earning profit and which is permitted by law. For a moment we 
thought that the proper expression would be not “prohibited by law”, but Mr. Seervai 
rightly pointed out that there may be cases where a Législature may find itself help- 
less and may not prohibit it but yot it may look upon it with disfavour, although 
without actually prohibiting it. But where an activity is actually permitted by the 
Legislature, then it is difficult to undertstand why such activity should not claim 
the rights which are guaranteed to a business under.the Constitution. 

Now, it is said that gambling is a very evil thing, that the petitioners induce poor 
people to part with their hard earned money and to run after the will-o’-the-wisp 
of a highly doubtful prize which they may get, and the larger the.amount of the prize 
advertised the greater the temptation and the more waste of hard earned money on 
the pert of the poor people. These are all very proper submissions and we are en- 
tirely with Mr. Seervai in taking the view that the State would be perfectly justi- 
fied in saving the poor people from themselves, sefeguarding their hard earned money, 
and preventing temptations being offered to them to make easy money without any 
work. Ifthe Legislature had prohibited this particular business of lotteries or made 
it illegal, then we could have understood the righteous indignation of Mr. Seervai. 
But it hardly lies in his mouth to take up this moral attitude, when the Legislature 
by this Act nob only legalises the business, not only permits the business to be run, 
but actually wishes to make money out ofthat business. It is true that s. 3 of the Act 
says: “Subject to the provisions of this Act, all lotteries and all prize competitions 
are unlawful.” But if the prize competitions comply with the provisions of the Act, 
if they obtain a license, if they carry out the conditions of the license, and they pay 
the tax imposed by the provisions of the Act, then the State, far from looking with 
disfavour upon this type of activity, permits it and, as we said before, makes money 
out of it. How it could possibly be alleged that an activity is against public policy 
which the Legislature not only tolerates but expressly permits, itis difficult to under- 
stand. E 

Mr. Seervai relied on an Australian case reported in The King v. Connare; Ex 
parte Wawn' where Mr. Justice Evatt at page 622 cites with approval the judgment of 
the Supreme Court of the United States in Douglas.v. Commonwealth of Kentucky? 
(p. 496) : 

“This court had occasion many years ago to say that the common forms of gambling were 
comparatively innocuous when placed in contrast with the widespread pestilence of lotteries ; 
that the former were confined to a few persons and places, while the latter infested the whole 
community, entered every dwelling, reached every class, preyed upon the hard earnings of the 
poor, and plundered the ignorant and simple. 

Is a State forbidden by the supreme law of the land from protecting its people at all times 
from practices which it conceives to be attended. by such ruinous results? Can the legislature of 
a state contract away its power to establish such regulations as are reasonably necessary from. time 
to time to protect the public morals against the evils of lotteries ? ” 

And at page 628 the same learned Judge dealing with lottery tickets says : 

< “. If they are goods or commodities they belong to a very special category, so special 
that in the interests of its citizens the State may legitimately exile them from the realm of trade, 
commerce or business. The indiscriminate sale of such tickets may be regarded as causing business 
disturbance and loss which, on general grounds of policy, the State is entitled to prevent or at 
least minimise.” 
Now, these sre very noble sentiments and very ably given expression to, but they 
must be read and appreciated in the context of the decision on which reliance is plac- 
ed. The Act impugned prohibited gelling or offering of foreign lottery and the Act 
was challenged on the ground that it contravened the provisions of s. 92 of the 
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, Australian Constitution on the ground that it interfered with trade and commerce. 
Thetefore, when the learned Judges protected this legislation on the ground of public 
policy and on the ground that the State Legislature was putting down an evil, the 
law they were considering did not permit the business of lotteries, nor did the State 
attempt to make revenue out of lotteries. Therefore these sentiments and these opi- 

-nions can have no bearing on a legislation which permits a particular business. In- 
deed, it would be wrong on our part to take a view contrary to the view which the 
Legislature has taken thet this particular activity is not against public policy. 

Therefore, we must grant to the petitioners’ business all the rights to which they 
are entitled under the Constitution as much as to any other business. No distinction 
can be made between the business of the petitioners because it is a business of promot- 
ing lotteries and any other business which has the attributes of a more correct and 
virtuous activity. . 

Now, what is contended by the petitioners is that in imposing a tax, even assuming 
it is a gambling tux, and in imposing restrictions upon their activites, the Legislature 

. bas contravened the provisions of art. 301 of the Constitution which provides : 
“Subject to the other provisions of this Part, trade, commerce and intercourse throughout 
the territory of India shall be free.” 

It is not disputed by the State that the activities of the petitioners do constitute 
intercourse between the State of Mysore and the State of Bombay because, as we 
pointed out, tha business. of the petitioners is situated in Mysore and they invite 
entries in Bombay and they collect. moneys in Bombay for the purpose of their busi- 
ness which is carried on in Mysore. Before we deal with art. 301 and the other 
provisions in Part XIII, we might in the first place dispose of one particular aspect 
of this case. We hava already dealt with the question of territorial nexus and we 
pointed out that for the competence of a legislation not only it must fall within one of 
the topics in the relevant List, but it also must not be extra-territorial. In this case 
there can be no doubt that the legislationis not extra-territorial. What the Logisla- 
ture has sought ta tax are moneys received in Bombay or moneys paid by the re- 
sidents of the State of Bombay, and it is difficult to understand how it could possibly 
be contended that there is no nexus whatsoever between the tax and the subject- 
matter of the tax, and even with regard to the other aspect of the legislation with 
regard to the restrictions imposed by the Legislature upon the particular activity 
‘carried on by the petitioners, there is clearly a territorial nexus because the residents 
of the State of Bombay are involved in those activities and it is at least avowedly 
for the purpose of protecting those residents that restrictions have been put upon the 
business of the petitioners. But as we pointed out before, even though there may be 
territorial nexus, the question still remains whether there is any restriction imposed 
by the Constitution upon the legislative competence of the State Legislature, and it is 
from that point of view that we must now turn to Part XILI of the Constitution. 

It is suggested by Mr. Seervai that art. 301 is merely a declaration by the Constitu- 
tion makers and that it does not constitute any restriction upon the legislative com- 
petence of the Legislature. According to him the restriction is to be found in art. 
303 alone and not under any other article. We refuse to look upon art. 301 as merely 
declaratory. If art. 301 was intended to be merely a directive for the guidance of 
Parliament and the State Legislature, then it would have found a place in Part IV 
which contains various directive principles of State policy which are not justiciable. 
Apart from articles which fall in Part IV, every other article in the Constitution 
must be given its legal and constitutional effect. Every other article is justiciable, 
and if any right flows under any article other than the articles in Part IV, the Court 
must give effect to that right and grant adequate relief to the person who is entitled 
to that right. Therefore, whatever the proper interpretation of art. 301 may be, in 
our opinion it is entirely untenable to suggest that it was inserted by the Constituent 
Assembly in the Constitution as merely a pious resolution not intended to be given 

. effect to. Therefore, if it is intended to be given effect to, it constitutes a clear 
restriction upon the legislative competence both of Parliament and of the State Legis- 
lature, because it should be noted that art. 301 is only made subject to the other pro- 
visions of this Part, which is Part XIII, and not subject to the other provisions of 
the other Parts of the Constitution. Therefore the legislative competence of Parlia- 
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ment and the State Legislature must be read subject to art. 301. In other words, 
neither Parliament nor the State Legislature can legislatate so as to interfere with the 
freedom of trade, commerce and intercourse throughout India. It is a clear error 
to suggest that art. 301 is a restriction on any one or other entry in the Seventh 
Schedule. Article 301 is perfectly general and every legislation under whichever 
topic it may fall must be subjected to the overriding provisions of art. 301 which makes 
trade, commerce and intercourse throughout the territory of India free. 


Then we come to art. 302 which provides : 

“Parliament may by law impose such restrictions on the freedom of trade, commerce or 
intercourse between one State and another or within any part of the territory of India as may be 
required in the public interest.” n . : 
Therefore, having placed an absolute limitation or restriction upon the powers both 
of the State Legislature and of Parliament, art. 302 relaxes that restriction quae 
Parliament tothe extent contained in this article, and power is given to Parliament 
to impose restrictions on freedom of trade provided the restrictions are in public 
interest. Then we come to art. 303 and it may straightaway be stated, with all respect 
to the fathers of the Constitution, that it may have been better drafted, because al- 
though the non-obstantat clause refers to art, 302 which as pointed out only deals 
with the power of Parliament, art. 303 deals both with Parliament and a State 
Legislature, and what art. 303(1) provides is: 

“Notwithstanding anything in article 802, neither Parllament nor the Legislature of a State 

shall have power to make any law giving, or authorising the giving of, any preference to one 
State over another, or making, or authorising the making of, any discrimination between one 
State and another, by virtue of any entry relating to trade and commerce in any of the Lists in 
the Seventh Schedule.” . 
Therefore, having relaxed the restriction in respect of Parliament under art. 302 a 
restriction is put upon that relaxation to the effect that Parliament shall not have 
the power of discriminating, as it were, between one State and another or giving pre- 
ference to one State or another. Now, in art. 303(Z) a ban having been put upon 
Parliament, perhaps the Constituent Assembly felt, lest it should be suggested that 
there was no such ban on the State rape that the Legislature of a State should 
also be included in art. 303(Z). Article 303(2) again carves out an exception to the 
restriction placed under art. 303() and that empowers Parliament to give preference 
or to discriminate between State and State if it is necessary to do so for the purpose of 
dealing with a situation arising from scarcity of goods in any part of the territory 
of India. This exception only applies to Parliament and there is no exception to 
the restriction put upon the State Legislature under art. 303(1). Then comes art. 304 
which is a non-obstantat clause both to art. 301 and urt. 303 and it empowers the 
Legislature of a State under cl. (æ) to impose on goods imported from other States any 
tax to which similar goods manufactured or produced in that State are subject, so, 
however, as not to discriminate between goods so imported and goods so manu- 
factured or produced, and under cl. (b) to impose such reasonable restrictions on the 
freedom of trade, commerce or intercourse with or within the State as may be re- 
quired in the public interest. There is a proviso to cl. (b) and that proviso is that no 
Bil or amendment for the purposes of cl. (6) shall be introduced or moved in the 
Legislature of a State without the previous sanction of the President. 


Now, the first contention of Mr. Seervai with which we must deal is that even 
assuming art. 301 is not merely a declaration as he suggests, the freedom of trada and 
commerce and intercourse with which it deals has nothing whatever to do with 
taxation. Mr. Seervai says that art. 301 deals with restrictions other than taxation 
and taxation does not fall within the ambit of art. 301 at all. We find it rather 
difficult to understand how it could be ssid that trade or commerce is free between 
Bombay and the State of Mysore if Bombay imposes tax on the goods coming from 
Mysore or on any other activity carried on in Mysore with the residents of Bombay. 
It seems to us that implicit in the conception of free trade is freedom from taxation. 
Fortunately it is not entirely a matter of first impression because although the ques- 
tion has not yet directly arisen before any other High Gourt or the Supreme Court, 
there are observations inthe judgment of theSupreme Courtin the Sales Tax Act case 
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which clearly suggest that art:301 is an overriding article both with regard to restric- 
tions and taxation. In The State of Bombay v. The United Motors (India) Itd., 
the Supreme Court was considering the competence of the State Legislature to impose 
sales tax, and what the Supreme Court held was that under the Explanation to art. 
286(2).a sale which was inter-State sale and which could not have been legislated 
upon by the State Legislature, by a legal fiction created by the Explanation was 
converted into an intra-State sale with regard to which the "Legislature had com- 
potence to impose a tax. It is in relation to this decision and the view taken by the 
Supreme Court that the observations in the judgment of the learned Chief Justice 
should be looked at. At page 1087 the learned Chief Justice Patanjali Sastri says : 

- “.. As we-have seen, in our Constitution the principle of freedom of inter-State trade 
and commerce is made to give way before the State-power of imposing non-discriminatory taxes on 
goods imported from other States.” 
neh he refers to art. 286(2) and says (p. 1087) : 

. Now, article 286 (2) is but one phase of the protection accorded to inter-State trade 

and commerce from the fettering power of State taxation.” 
Now, if article 301 did not deal with taxation at all and freedom of inter-Stato trade 
and commerce did not imply freedom from taxation, then it is difficult to understand 
how the learned Chief Justice could have said that the principle of freedom of inter- 
State trade and commerce wae made to give way before the State power of imposing 
non-discriminative taxes. 
., It is next contended by Mr. Seervai that the provisions of Part XTII are identical 
with the provisions of s. 297 of the Government of India Act, and it has been held that 
those provisions only constitute a restriction with regard to the entry in the Seventh 
Schedule relating to trade and commerce and does not constitute a restriction in 
respect of any other entry. In other words, Mr. Seervai contends that if the Legisla- 
ture is legislating under entry 60 and imposing a tax on gambling, the inter-State 
trade and commerce provisions of the Constitution do not constitute a restriction on 
the legislative activity of the State Legislature. It is only when the subject-matter 
of the legislation is trade and commerce that Part XIII constitutes a restriction just 
as 6.'297 of the Government of India Act. In our opinion s. 297 of the Government 
of India Act was much narrower in its application than the provisions contained in 
Part XII of the Constitution, and the Government of India Act did not enact free- 
dom of trade throughout the territory of India. Turning to that section, it in terms 
imposes a restriction on a Provincial Legislature or Government and it provides : 

(1) No Provincial Legislature or Government shall— 

(a) by.virtue of the entry in the Provincial Legislative List relating to trade and commerce 
within the Province, or the entry in that list relating to the production, supply, and distribution 
of commodities, have power to pass any law or take any executive action prohibiting or restrict- 
ing the entry into, or export from, the Province of goods of any class or description; or 

(b) by virtue of anything in this Act have power to impose any tax, cess, toll, or due which, 
as between goods manufactured or produced in the Province and similar goods not so manufac- 
tured or produced, discriminates in favour of the former, or which, in the case of goods manu- 
factured or produced outside the Province, discriminates between goods manufactured or pro- 
duced in one locality and similar goods manufactured or produced in another locality.” 

It is pointed out that with regard to s. 297(Z)(a) the Federal Court in Bhola Prasad v. 
The King Emperor®, and in Miss Kishori Shetty v. The King, have construed s. 297 
()(@) to mean that the restriction contained in that sub-section only relates to the 
entry of trade and commerce or production, supply and distribution of commodities, 
and this view has been taken by the Federal Court by reason of the fact that s. 297 
(1)(a) expressly refers to those entries and uses the expression ‘“‘by virtue of”, and 
the Federal Court took the view that if the State Legislature was dealing with “ex- 
cise’, any restriction that it may impose against any State would not come within the 
mischief of s. 297(Z)(a), because it was not dealing with trade or commerce. This 
decision is requisitioned in order to support the argument that there is no general 
restriction embodied in Part XIII of the Constitution, but the restriction is only with 
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regard to certain topics of legislation. That submission is obviously untengble 
because there is no provision in the Government of India Act corresponding to art. 301. 
If our view is right as to the interpretation of art. 301, then a new, additional and 
important right has been conferred by the Constitution, which right did not exist in 
the Government of India Act, and that right is the right of trade, commerce and inter- 
course throughout the territory of India being free. Therefore it is erroneous to 
suggest that in construing art. 301 we should look to the language of s. 297 of the 
Government of India Act which is in entirely different language. Tt is equally er- 
roneous to suggest that we must construe art. 301 inthelight of s. 297 of the Govern- 
ment of India Act, when we must bearin mind, as wesaid before, that s. 297 was of 
a limited application whereas art. 301 deals with a very important and wide subject, 
viz. freedom of trade. 

It is next urged by Mr. Seervai that the only article which we must look at for the 
purpose of determining what are the restrictions upon the legislative competence 
of the Legislature is art. 303 and that article merely prevents the State Legislature from 
passing any law of a discriminatory or preferential character. In our opinion, to 
accept that submission would be totally to ignore art. 301. It would also be to ignore 
art. 304 because art. 304 partly removes the restriction imposed upon the competence 
of the State Legislature by art. 301. It was rather faintly suggested that art. 304 
was marely enacted ex majore cautela. Undoubtedly there are articles in the Con- 
stitution which the Constituent Assembly may well have thought of enacting for 
greater cautior, but looking to the language of art. 304 it is impossible to accept that 
contention. Article 304 in terms deals with ert. 301 and constitutes a non-obs- 
stantat provision to art. 301. It is also important to note that art. 304 is not a 
restriction upon the legislative competence of the Legislature strictly understood. 
The language of art. 304, which empowers the Legislature of a State to make laws 
falling under cl. (a) or (b), clearly shows that power having been taken away by art. 
301 a limited power is then conferred under art. 304. Therefore we must really 
construe art. 304 in order to decide whether the present legislation comes within the 
provisions of art. 304, because in our opinion unless the legislation falls under art. 
304 it would be prohibited under art. 301. 

Now, the power conferred upon the State Legislature under art. 304, cl. (a) is to 
impose tax on goods imported from other States. This power is also a conditional 
power and it is limited by the following conditions: The goods on which tax is im- 
posed must be goods of a kind similar to which are also manufactured or produced in 
the taxing State, and the nature of the tax must be such as not to discriminate bet- 
ween goods manufactured or produced in the taxing State and the goode imported. 
In other words, the principle underlying art. 304(a) is that goods imported from out- 
side the State should not receive better treatment or preferential treatment to the 
goods in the State itself. And the power conferred upon the State Legislature under 
el. (6) is to impose reasonable restrictions which may be required in the publio in- 
terest. But these restrictions can only operate provided the previous sanction of the 
President has been obtained. It was contended by Mr. Seervai that art. 304(a) is 
the only limitation upon the taxing power of the State and which only operates when 
goods are produced or manufactured in the State and similar goods are imported 
from another State, and says Mr. Seervai that the taxing power of the State is un- 
affected if similar goods are not manufactured or produced in the State and goods 
areimported from another State. To accept that contention would again involve our 
reading art. 304 as containing a restriction upon the legislative competence of the 
Legislature. If that were the correct reading of art. 304, then Mr. Seervai would be 
right. But as we have already pointed out we look upon art. 301 as the main and 
principal restriction and art. 304(a) as an exception which expressly empowers the 
State Legislature to pass laws limited to the case coming under art. 304(a). Mr. Seer- 
vai expressed some surprise that the Constitution makers should have prevented a 
State Legislature from imposing tax on goods imported from other Statea where no 
question of discrimination or preference arose and where similar goods were not 
manufactured or produced in the State itself. If the underlying principle of the 
Constitution is free trade, then States should be prevented from raising, as it were, 
custom barriers preventing goods from other parts of India coming into the State. 


? 
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Onegnust not overlook the fundamental feature of our Constitution which emphasises 
the unity of India, and nothing is more conducive to unity than free trade and the 
absence of custom barriers. If goods are made or produced in a State, then the State 
is perfectly competent to levy tax in order to raise revenue. Ifthen other goods come 
within the State, then it is clear that the reason for permitting the State Legislature 
to impose tax on those goods also is, as pointed out, to prevent undue preference to 
the imported goods. But if the State were to tax goods coming from all over India 
in order to raise revenue, then the doctrine of free trade would be reduced to a mock- 
ery and different States in India would not be constituent parts of India but would 
be in the position of independent foreign States dealing with goods coming from other 
States as if they were coming from foreign countries. Turning to cl. (b) of art. 304, 
the question has been agitatedasto what is the proper meaning to be attached to the 
expression “reasonable restrictions.” Mr. Manekshaw suggested that the restrictions ` 
contemplated by cl. (b) wererestrictions other than taxation. In our opinion, look- 
ing to the scheme of the whole part, it is impossible to accept that contention. If 
Mr. Manekshaw is right that tax is a restriction on free trade, then there is no reason 
why a different meaning should be given to the expression “restriction” in art. 304(d). ° 
Therefore, whereas art. 304(a) is limited to one subject-matter only, viz. tax on im- 
ported goods under the conditionslaid down in that clause, cl.(6) is much wider and 
refers to any restriction that the State Legislature may impose upon freedom of trade 
provided three conditions are satisfied, viz. the restrictions must be reasonable, 
they must be in public interest, and they must receive the previous sanction of the 
President. In the case before us the State Legislature has both imposed tax which 
is a tax which does not fall under art. 304(a) and it has also imposed restrictions 
attempting to control the business of the petitioners. Those restrictions could only 
be justified under art. 304(6). With regard to the tax, the imposition of the tax is by 
the Act itself and the amending Act, although it did not receive the previous sanction 
of the President, did receive his subsequent assent after it was passed on Novem- 
ber 11, 1952. It has been urged by Mr. Manekshaw that the proviso requires the 
previous sanction and not the subsequent assent. The object of the proviso is that 
the President, who has to look after the interest of India as a whole, must apply his 
mind to any restriction imposed by a Legislature of an individual State upon free- 
dom of trade. But even assuming the previous sanction was not given by the Pre- 
sident, if the Act is again submitted to him for his assent, it would still be open to 
him to consider the provisions of the Act. -But the matter is set at rest by the express 
provision in the Constitution contained in art. 255 which provides : 


“No Act of Parliament or of the Legislature of a State specified in Part A or Part B of the 
- First Schedule, and no provision in any such Act, shall be invalid by reason only that some recom- 
mendation or previous sanction required by this Constitution was not given, if assent to that Act 
was given— 
(a) ... by the President.” 


Mr. Manekshaw has drawn our attention to a recent decision of the Supreme Court 
reported in Saghir Ahmad v. State of U. P41. At page 742 Mr. Justice Mukherjea, 
as he then was, points out in considering the impugned Act, which was in that case 
the U. P. State Road Transport Act, that the question of reasonable restrictions could 
not also arise in the case, ag the bill was not introduced with the previous sanction of 
the President as required by the proviso to art. 304(b). Then the learned Judge 
adds (p. 742) : 

“It is true that the consent of the President was taken subsequently but the proviso 
expressly insists on the sanction being taken previous to the introduction of the bill”. 


Now, with very great respect to the learned Judge, the provisions of art. 255 were 
overlooked and they have not been considered at all. Mr. Justice Mukherjea makes 
it clear in the last paragraph of his judgment that the Court has only indicated the 
points that could be raised and the possible views that could be taken, but they did 
not desire to express any final opinion on the points as it was unnecessary for the 
purpose of the case, because this was not a final or considered view of the Supreme 
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Court, and again with very great respect it is difficult to understand how that Yew 
could be maintained in view of the provisions of art. 255. . 

The next question then is whether the tax can be looked upon as a reasonable 
restriction in public interest. It was pointed out in the case to which reference has 
just baen made, when the Supreme Court was dealing with art. 19(6), that the burden 
is upon the State to satisfy the Court that a case falls under art. 19(6). In other 
words, it is for the State to justify the restriction and to establish that the restriction 
is reasonable and in public interest. What is true of art. 19(6) is equally true of 
art. 304(b), and therefore if the State Legislature imposed restrictions upon free trade, 
it would be for the State to satisfy us that those restrictions are reasonable and in 
public interest. No attempt has been made by the State to justify this tax as a 
reasonable restriction in public interest except by pointing out that the tax is for the 
purpose of reising revenue, that the revenue is raised for the public of the State of 
Bombay, and that every imposition of tax is per se in public interest. If that con- 
tention were to be accepted, then it would be impossible to state that under art.301 
the State cannot restrict free trade by imposition of tax. Ifa tax was always justi- 
fiable on the ground that it isin public interest and it is a reasonable restriction, then 
art. 301 must be read to mean that the freedom of trade contemplated by art. 301 
is a freedom apart from imposition of taxation by the State Legislature. We have 
already pointed out that we are unable to take that view of art. 301, and if we are 
right in the view we take of art. 301, then a tax cannot be justified per se but it must 
be justified on some other ground than the ground of raising of revenue. As the 
State, as we have pointed out, failed to point out any consideration justifying the 
tax in the sense in which we have indicated, we must hold that the impugned Act does 
not satisfy the conditions laid down in art. 304(6). 

Turning to the other restrictions, they are to be found in Form H which has been 
prepared under the Rules framed under the Act, and this Form lays down the condi- 
tions which a licensee has to satisfy, and the main conditions are: (1) That the 
licensee shall not offer in respect of any one prize competition prizes of the total value 
exceeding Rs. 30,000 in the State of Bombay; (2) the licensee shall not hold more 
than one prize competition during the period of two weeks and in the aggregate he 
shall not hold more than 17 such competitions in a year in the State of Bombay ; 
and (3) the licensee shall not offer or allow any free coupons. These are the main 
conditions which are complained of by the petitioners. 

The Supreme Court in two cases hes leid down what is the test of a reasonable 
restriction. In Mohammad Yasin v. The Town Area Committee, Jalalabad’, the 
Supreme Court held the restrictions not to be reasonable which were imposed by 
the by-laws dealing with sale or purchase of vegetable or fruit on the ground that 
they brought about a total prohibition of the business in a commercial sense and 
from a practical point of view. In Chintaman Rao v. The State of Madhya Pradesh? 
Mr. Justice Mahajan, as he then was, says (p. 763) : 

“The phrase ‘reasonable restriction’ connotes that the limitation imposed on a person in 

enjoyment of the right should not be arbitrary or of an excessive nature, beyond what is required 
in the interests of the public. The word ‘reasonable’ implies intelligent care and deliberation, that 
is, the choice of a course which reason dictates. Legislation which arbitrarily or excessively 
invades the right cannot be said to contain the quality of reasonablencss and unless it strikes a 
proper balance between the freedom guaranteed in article 10(1)(g) and the social control permitted 
by clause (6) of article 19, it must be held to be wanting in that quality.” 
Therefore, the attempt of our Constitution is not only to protect freedom of the indi- 
vidual, but also to advance the interest of society by empowering the Legislature to 
restrictindividual freedom if that restriction constituted social control for the benefit 
of the public, and it is from this point of view that we must look at the restrictions 
imposed by the State. 

Now, we refuse to accede to Mr. Manekshaw’s argument that because the business 
of the petitioners is interfered with, or that because it may be extremely inconvenient 
or difficult for him to carry on his business if he were to comply with these conditions 
imposed by the State, the restrictions are unreasanable although these restrictions 
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may be in the interest of the public and may have been imposed in order to protect 
the public from the evil effects of temptation to indulge in gambling on a large soale. 
We have carefully looked at these restrictions and we are satisfied that these rertric- 
tions are necessary to protect the poor man who may be induced to part with his hard 
earned income in pursuit of a remote and hypothetical gain. Take the first restriction. 
As far as Bombay is concerned, the petitioners cannot give a prize exceeding 
Rs. 30,000. This seems to us to be very necessary because if large prizes are ad- 
vertised, the temptation to gamble is all the greater. A human being is so credulous 
that he will not be deterred by the difficulties in his way if he has some chance of 
becoming rich quickly and without effort, and there wlll be less temptation to enter 
into a competition if the prize is a small one than if itis a large one. It is only from 
this point of view that the State has imposed this restriction and we see no reason why 
the State should not impose it. With regard to limitation upon holding prize com- 
petitions, it is again imposed from the same point of view. If there was no such 
restriction, there would be nothing to prevent the petitioners from having a crossword 
competition every day of the year. Every day thousands of people may take their 
chance of earning large prizes. The third restriction with regard to prohibition of free 
coupons is again intended to prevent competitors from spending money on many 
entries in order to earn a fow free entry coupons. Therefore, looking at all these 
three restrictions, the common intention seems to be that the interest of the poor 
man who enters this competition should be protected and that he should not be in- 
duced to spend any large amount. 

Even though we may look upon these restrictions as reasonable and in the public 
interest, there is a serious difficulty in the way of the State, and Mr. Seervai has fairly 
conceded that if we take the view of art. 301 and art. 304 that we are taking, then 
it is not possible for him to get over that difficulty. As we have pointed out, art. 304 
(b) is subject to the proviso. Therefore, there must not only be a legislative fiat with 
regard to these restrictions, but there must also be a Presidential fiat. Not only the 
Legislature must apply its mind, but also the President. These restrictions were in- 
troduced by rules which came into force on December 8, 1952, after the President 
had given his assent to Act XXX of 1952. Therefore it is clear that the President 
never gave either his previous sanction or his subsequent assent to these rules or to 

-Form H which contains the restrictions. It is also clear that the Legislature never 
gave its fiat to these restrictions because these restrictions do not form part of the Act 
itself. We do not suggest that in every case the Legislature must frame all the rules 
and cannot delegate the rule-making power to Government. But if the Legisleture 
had indicated its policy and given a mandate to Government and pursuant to that 
mandate the Government had framed its rules, thenit could have been said that the 
President had already applied his mind to the policy underlying the rules. But 
when we turn to the Act, all that s. 31(Z) provides is that the State Government may, 
by notification in the Official Gazette make rules for the purposes of carrying out the 
provisions of this Act ; and sub-s.(2) deals with the subjects which may be dealt with 
under these rules, and ol. (+) of that sub-section is: 

“the form of licence and the fees on payment of which and the conditions subject to which a 
licence shall be granted under section 9.” 
But there is no indication anywhere in the Act as to what the conditions should be 
subject to which the license should be granted. Therefore, these restrictions, al- 
though in our opinion they fall under art. 304(b) and are reasonable and in public 

‘interest, suffer from the infirmity of not having been assented to by the President. 
Under the circumstances we must come to the conclusionthat Form H and the restric- 
tions complained of are ultra vires of the Legislature. 

The next question to which wemust turn our attention—and it is also a question of 
considerable importance and of no little difficulty——is the position of corporation guae 
fundamental rights. If the case falls under art. 304(b) no difficulty arises, but it 
has been argued in the alternative by Mr. Manekshaw that even if art. 304(b) does 
not apply, the petitioners are entitled to complain of these restrictions under art. 19 
(1)(g), and what is urged, is that the petitioners are entitled to carry on their trade or 
business and that these restrictions are not such as fall within the ambit of art. 19(6). 
Now, as we have pointed out, petitioners No. 2 are a limited company. Petitioner 
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No. 1 is the managing director of petitioner No. 2 company. Petitioner No. 1,is a 
citizen, but Mr. Manekshaw admits that the rights which are claimed are by the cor- 
poration, and the mere fact that petitioner No. 1 ison the record and happens to be a 
citizen cannot affect the question as to whether petitioner No. 2 corporation can 
claim fundamental rights under art. 19(1)(g). Our Constitution makes a distinction 
between fundamental rights guaranteed to all persons, whether they are citizens or 
not, and only to citizens, and art. 19(Z) is one of those articles by which the rights 
enumerated in it are guaranteed only to citizens. Therefore it is clear that a person 
who is not a citizen cannot claim the benefit of art. 19(1). The question therefore is, 
can it be said in the first place that a corporation can ever be under any circumstances 
a citizen, and if it can be so said, what must be the constitution of the corporation. be- 
fore it could be said that it is a citizen ? “Citizen” has not been defined by the Con- 
stitution and the only provision which is relevant is the provision contained in art. 5. 
But that article only deals with the citizenship at the commencement of the Constitu- 
tion and it lays down who was a citizen at the commencement of the Constitution. 
Every person domiciled in India and who satisfied any one of the three conditions can 
be @ citizen. He should have been born in the territory of India, or whose parents 
were born in the territory of India, or who was ordinarily resident in the territory 
of India for not less than five years immediately preceding the commencement of the 
Constitution. It is a curious omission in the Constitution that no provision is 
made as to citizenship after the commencement of the Constitution. Article 11 
provides : 

“Nothing in the foregoing provisions of this Part shall derogate from the power of Parliament 

to make any provision with respect to the acquisition and termination of citizenship and all 
other matters relating to citizenship.” 
But Mr. Seervai has informed us that Parliament has not passed any legislation under 
this article. We agree with Mr. Seervai that although domicile is a question of private 
international law, rights and acquisition of citizenship is a creation of municipal law, 
and it is only Parliament by municipal law that can determine who is a citizen. It 
would be perfectly competent to Parliament by legislation to provide that a corpora- 
tion satisfying certain conditions should be deemed to be a citizen for the purpose of 
art. 19(Z), but Parliament has not done so. But the very curious anomaly that arises 
is that when we turn to some of the provisions of art. 19(Z) it is impossible to contend 
that it could ever have been the intention of the Constituent Assembly that the rights 
guaranteed by those provisions were not to apply to corporations but only to indivi- 
dual citizens. Take two of the rights guaranteed under art. 19(1)(f) and (g). Can 
it be suggested that a corporation which, let us assume, is Indian in every sense of its 
term—its shareholders are Indians, its directors are Indians, its capitalis Indian—that 
such a corporation should not have the right under ol. (f) to acquire, hold and dispose 
of property, or under cl. (g) to practise any occupation, trade or business ? Mr. Beer- 
vai says that it is an unfortunate omission, but we are not legislating and we ought not 
to make good the omissions in the Constitution or the omissions resulting from failure 
on the part of Parliament to pass the necessary legislation under art. 11. The tempta- 
tion on the part of Courts to legislate is always very great, but great asthe tempta- 
tion is, it ought to be not given effect to and should be controlled. But without 
attempting to legislate it would be our duty if we could do so, even at the risk of 
straining the language, not to create a situation which would result in grave injustice 
and hardship to Indian corporations. 

Now, in this case petitioners No. 2are a privatelimited company and all the share- 
holders are citizens. That fact is not disputed. Therefore, every one of these share- 
holders, if he was carrying on business, would be protected by art. 19(1)(g). But the 
contention is that if these individual citizens choose to form a company and get it 
incorporated, the rights which each one of them had are lost by reason of the in- 
corporation. Mr. Seervai is perfectly right in enunciating the legal proposition that 
a shareholder is distinct from the company, that the company is a legal persona, 
and that legal persona should not be confused with the shareholders. He is equally 
right that the position of a company is very different from that of a ‘partnership which 
is merely a compendious expression describing the partners who carry on the business. 
But at one stage of the development of the law in the United States, the Supreme 
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Coyrt was confronted with the same difficulty and it got over thezdifficulty with a 
certain amount of courage and boldness. As pointed out in Willis, a case arose in 
1809 in which all the stockholders of a corporation were citizens of the same State 


. where the corporation was incorporated and the plaintiff was a citizen ofanother State, 


and the question was with regard to diversity of citizenship and the jurisdiction of the 
Federal Court, and the Supreme Court looked behind the corporate veil to the stock- 
holders and held thatthe Federal Court had jurisdiction. And what Mr. Manekshaw 
asked us to do is to tear apart the corporate veil and to look behind it and to notice 
the fact that all the shareholders of this corporation are citizens and not to deny to 
this corporation the fundamental rights which each of the shareholders undoubtedly 
has under art. 19(1)(g). 
Mr. Manekshaw also relies on Chiranjilal Chowdhurt v. The Union of India# 
In the judgment of Mr. Justice Mukherjea at page 898 the learned Judge says : 
“...the fundamental rights guaranteed by the Constitution are available not merely to 
individual citizens but to corporate bodies as well except where the language of the provision 
or the nature of the right compels the inference that they are applicable only to natural persons.” 
[t is true that the Supreme Court was not dealing with the question we are considering, 
but we are unable to accept Mr. Seervai’s suggestion that Mr. Justice Mukherjea was 
only thinking of those fundamental rights which are guaranteed to every person and 
not fundamental rights which are guaranteed to a citizen. What Mr. Justice Mukher- 
joa emphasises is that we must look atthe content of the fundamental right and if you 
find that the nature o that right is such that it is not possible to confine it merely to 
natural persons, then the Court must come to the conclusion thata corporation is as 


‘much entitled to that right as an individual citizen. If that be the true test, as we 


have already pointed out, the content of the freedom contained in art. 19(Z)(f) and (g) 
far from inducing us to come to the conclusion that this freedom can only be enjoyed 
by natural persons, leads us to the conclusion that this is a freedom which can be 
enjoyed as much by a corporation as by æ natural person. 

Therefore, in our opinion, the fundamental right guaranteed to avery citizen under 
art. 19(Z)(f) and (g) is guaranteed as much to a citizen as to a corporation. We are 
conscious of the difficulty to which Mr. Seervai has very rightly drawn our attention 
as to the constitution of a corporation and under what circumstances and in which 
cases we would hold that a corporation is a citizen and a corporation is not a citizen. 
Sufficient. unto thé day is the constitutional difficulty thereof, and I think itis suffi- 
cient to decide this case on the facts before us where all the shareholders are Indian 
citizens, and all the directors are Indian citizens. If a case arises where the share- 
holders are not citizens or the directors are not citizens, then the Court may well con- 
sider whether the particular corporation is a citizen or not. 

There are one or two minor matters to which reference might be made. The pro- 
visions of s. 12A were slso challenged under art. 14 and the challenge arises in this 
way. As the section stands, it would be open tothe State Legislature to i impose a tax 
higher than the tax under s. 12. In other words, a resident of Bombay may in con- 
ceivable cases pay & smaller tax than a non-resident. Mr. Seervai hes pointed out 
that in the notification issued the same rate of tax has been imposed both under s. 12 
and s. 12A, and Mr. Seervai concedes that if the State were to exercise its power to 
impose a higher tax under s. 12A, such higher tax would not be justified and would fall 
within the mischief of art. 14. Section 12A also empowers the State Legislature, 
instead of imposing a tax at a particular rate, to.impose a tax in a lump sum having 


i regard to the circulation or distribution of the newspaper or publication in the State. 


This tax would be different from the tax imposed under s. 12 because there is no 
provision in s. 12 for the imposition of a lump sum taxation, and here again Mr. Seer- 
vai with his usual fairness has admitted that such a lump sum taxation would offend 
against art. 14. Of course, Mr. Seervai says that the object of this Legislature in 
providing this alternative was for the benefit of the petitioners themselves. But the 
petitioners are wrong headed enough not to appreciate the advantage conferred upon 
them and have challenged this provision. If it offends against art. 14, then it is 
clear that the State cannot exercise the power under this part of s. 12A. As the power 
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has in fact not been exercised, no question of our iii any writ or order or direction 
in respect of this arises. 


The learned Judge has also held in his jadeient that s. 12 of the TERN Act 
is ultra vires of the State Legislature. That section deals with business within the 
State and the petitioners are in no way affected by that section. Whether as a result 
‘of this judgment s. 12 can be looked upon as having been properly or competently 
enacted is another matter. But the challenge to s. 12- cannot be made by the peti- 
tioners who are in no way affected by it. The Court does not express academic 
opinion when nobody is aggrieved by any action on the part of the Legislature or the 
executive, and therefore with respect to the learned Judge it was unnecessary for him 
to have pronounced upon the validity of s. 12. 


Mr. Seervai wanted us to make a note in the judgment that he wanted to rely on the 
report of the Indian Taxation Committee 1924-25, Vol. I; for the purpose of satis- 
fying us that the impugned tax under s. 12A was a tax on gambling and not a tax 
on business. We do not understand how we can be helped or guided in construing the 
provisions of the Act by the report of the Indian Taxation Committee. We are al- 
ways prepared to be helped and guided. ` To the extent that anybody can help us or 
guide us our burden becomes less onerous. - But after all guidance and help can only 
come from authorities whom the law permits to guide a Court of law, and we-are not 
aware of any principle laid down by any Court which makes the opinion of a Taxation 
Committee relevant in construing whether a particular tax falls in a particular cate- 
gory or in a different category. The farthest the Supreme Court has gone is that when 
you are considering the reasonableness of a legislation you may look at the statement 
of aims and objects, you may even look at the speeches made in the Legislature, be- 
cause the statement of aims and objects and the speeches may furnish material upon 
which the Court can decide whether a particular legislation is reasonable or not. 
But here we are not dealing with the reasonableness of any legislation, and even if we 
were dealing with it, the only relevant materials would be what trangpired in the Le- 
gislatureitself. The mere opinion of a committee may or may not prevail with the 
Legislature. The Legislature may accept that opinion or it may take the view that 
the opinion was not worth anything, and therefore we have not permitted Mr. Seervai 
to rely on this report. 


The result thorefore is that we must differ from the learned Judge below, with 
respect, on the view that he has taken that there is no legislative competence in the 
Logislature to enact this legislation. We have held that the topic of legislation is 
gambling and the Legislature is competent to legislate under entry 34 of the State 
List. Wo have agreed with the learned Judge that the tax under s. 12A is not a tax 
on gambling, but it is a tax which falls under entry 60. There is legislative com- 
petonce in the Legislature to impose that tax, but as we have pointed out, the tax is 
bad because it does not comply with the restrictions contained in art. 276(2) of the 
Constitution, and we have also taken the view that the tax, even assuming it is a tax 
on betting, cannot be justified because it does not fall under art. 304(6). We have 
differed, with respect, from the learned Judge when he finds as a fact that the scheme 
in question is not a lottery, and therefore we have come to the conclusion that the Act 
applies to the scheme promoted by the petitioners. Butthe petitionérs have succeed- 
ed in challenging the impugned provisions because, as akeady pointed out, the 
restrictions contained in the Act controlling the business cannot be justified because 


they do not satisfy the proviso to art. 304(6) and the tax imposed on them cannot be ' 


justified on the grounds already indicated. We have agreed with the learned Judge 
that the petitioners’ business is 4 business which is entitled to the rights guaranteed 
to them under the Constitution and also the view that he has taken with regard to the 
provisions contained in Part XIII of the Constitution. The learned Judge has taken 
the view that if the petitioners’ business or activity was a lottery, then the provisions 
of Part XIII would not apply to this activity. We have pointed out that although 
the activity of the petitioners is @ lottery, it is not an activity which is against public 
interest and therefore the provisions of Part XIII apply tò their business. 


Thorefore the result that we must come to, although in some respects on different 
grounds from those accepted by the learned Judge, is that the State of Bombay must 
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be prevented from enforcing this Act against the petitioners. The result is that the 
appeal fails and must be dismissed. 

With regard to costs, the petitioners have won substantially both in the Court 
below and before us. Therefore as far as the costs of the petition are concerned 
they will be entitled to the general costs of the petition. But Mr. Seervai points out 
that a specific issue of fact arose as to whether the scheme promoted by the petitioners 
was a lottery or not and on that issue, although they succeeded in the Court below, 
they have failed here. ‘Therefore in our opinion the fairest order to make with re- 
gard to costs of the petition would be that the petitioners would be entitled to 
-general costs of the petition less the costs of the issue with regard to the question as 
.to whether the scheme promoted by the petitioners was a lottery or not. 

With regard, to the costs of the appeal, various points were agitated and it is true 
that the petitioners have succeeded in getting the order of the trial Court confirmed 
and, getting the order they sought against the State of Bombay. But it is equally 
-true that on some important questions the State of Bombay has succeeded. Mr. 
Manekshaw is right that it is difficult to apportion time between various arguments 
advanced by counsel. If the appellant has succeeded on some of his contentions it is 
not unusual for the Court of appeal to apportion costs of the appeal. We think, in 
our opinion, thati the fairest order to make with regard to costs of the appeal would 
be that the State of Bombay should pay to the petitioners three-fourths of the costs 
of the appeal. 

Liberty to the respondents’ attorneys to withdraw the sum deposited in Court for 
security of costs. 

Appeal dismissed. 

Solicitors for the appellants: Litle & Co. 

Solicitors for the respondents: Gagrat & Co. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 
THE BANK OF INDIA v. JOHN BOWMAN.* 

Bombay City Land-Revenue Act (Bom. I of 1876), Secs. 13,t 11, 87—Revenue Recovery Act (I of 
1890), See. 5—Bombay Land Revenue Code (Bom. V of 1879), Sec. 187—Constitution of India, 
arts. 13, 14, 372(1)—Contractual debt due to Government—Sum payable by debtor recoverable 
under agreement as arrears of land revenue-—Default in payment by debtor—Collector issuing 
warrant of attachment against debtor's property under s. 13 of B.C.L-R. Act and giving notice 

` of sale—-Petitioners, creditors of debtor, obtaining decree of Court and warrant of attachment 
and sale against property of debtor attached by Collector— Whether Collector entitled to sell pro- 
perty of debtor—Practice—Claim made by State for payment of its debts tn priority to debt of 
judgment-creditor, practice to be followed by executing Courts in such case—Eapression “‘re. 
coverable” in 8. 5 of Revenue Recovery Act, 1890, meaning and application of—Contracting 
parties whether can affect rights of third parties not parties to contract—Common law—Principle 
of Common law regarding State’s priority of debts over competing creditors whether preserved 
under Constitution of India—Whether such law inconsistent with fundamental rights embodied 
in Constitution. 

Under an agreement the Government of Bombay agreed to advance a certain sum to a 
Company for a stated period. The advance was guaranteed by the directors of the Com- 
pany, including the respondent, and the extent of his guarantee was specified. Under the 
agreement the respondent along with the other directors of the Company agreed that the 


*Decided, Detember 2, 1954. O. C. J. Appeal 
No. 108 of 1954: Miscellaneous Application 
No. 289 of 1954. 

t The relevant section runs thus :— 

18. Notice of demand may be served after 
arrears due-If any land-revenue is-not paid, 
at, or within, the time when it becomes payable 
the Collector may, on or after the day following 
that on which the arrears accrue due, cause a 
notice of demand to be served-on the superior 
holder or on the person in possession, or on 
both. : ‘ 

Fees chargeable in respect of notice of demand. 


—Eivery person to whom any such notice is 
issued shall be chargeable in respect thereof 
with a fee not exceeding two rupees calculated 
according to the rates specified on this behalf 
in the table in-Schedule A: 

Provided that in no case shall the fee 
chargeable for any notice exceed the amount 
of the Jand-revenue in respect of which the 
said notice is issued. 

On default of payment, defaulter’s property 
may be attached and sold.—If the superior 
holder or person in ion, as the case may 
be, shall, for the space of twenty days after 
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sum paydble by them was recoverable by Government as arrears of land revenue. There 
was default in payment of the amount and the Seoretary to Government requestdii the 
Collector of Bombay to recover a certain amount from the respondent. The Collector issued 
a warrant of attachment against three immovable properties of the respondent under s. 18 
of the Bombay City Land-Revenue Act, 1876, and thereafter gave notice of the date of the 
sale of the properties by public auction. The petitioners filed a petition challenging the 
attachment levied by the Collector and requesting the Court to prevent the Collector from 
selling the properties under attachment. The petition was filed under the following circum- 
stances. The petitioners had advanced a sum of money to the aforesaid Company and the 
respondent had guaranteed this loan. The petitioners filed a suit in the High Court to 
realise this loan-and a consent decree was passed in the suit whereby the respondent along 
with the other directors of the Company made himself liable to pay the decretal amount. 
The petitioners in execution of the decree obtained from the High Court a warrant of attach- 
ment of the selfsame three immovable properties of the respondent and this was followed 
up by a warrant of sale of the properties. The petitioners made an 6” parte application 
for stay of sale by the Collector, but this was refused by the trial Judge who issued an in- 
junction against the Collector restraining him from getting the sale confirmed :— 

Held, that it was only the High Court that had authority to sell the respondent’s properties 
as a consequence of the properties being’ attached by the petitioners by order of the Court, 

that the Collector could not disturb that attachment nor could he take the properties out 
of the custody of the Court, 

that, therefore, the Collector could not proceed with the confirmation of the sale, and 

that the proper procedure for Government to follow would be to make an application to 
the executing Court for payment of the amount due to it in priority to the debt of the petitio- 
ners. 

Where a claim is made by the State in cases like this for payment of the amount due to 
it in priority to the debt of a judgment-creditor, the practice which should be followed is 
that notices must be given by the executing Court to all parties concerned. If the debt 
is undisputed or indisputable, the Court will allow the claim of the State. If not, the Court 
will have to adjudicate upon the debt claimed by the State. If the claim requires an ela- 
borate and lengthy investigation, the Court may refer the State to a suit, and pending the 
disposal of the suit the Court may safeguard the property or the sale proceeds of the property. 

Once a valid order of attachment has been made by a civil Court, the revenue authority 
has no right to sell the property in enforcement of its own attachment so long as the attach- 
ment of the civil Court continues, unless a case falls under s, 11 of the Bombay City Land- 
Revenue Act, 1876. The property must be sold by the Court and it is only in execution 
proceedings in the civil Court that the question of the right of the State to claim its debts 
in priority to those of the judgment-creditor can arise and can be decided and determined. 

The expression “recoverable” in s. 5 of the Revenue Recovery Act, 1890, means the right 
to recover. Whether the right to recover a sum arises out of statute or out of contract, s. 5 
of the Act is equally applicable. 

Bhagwandas Narottam Divecha v. The State of Bombay', followed. 

It is not open either to private parties or even to the State contracting with a private party 
to deprive a third party of his rights under the law. That is the function only of the Legis- 
lature and it is only the Legislature that can affect or prejudice the rights of third parties. 
The doctrine that parties sui juris can contract to do or perform anything subject to its 
not being against public policy cannot apply to the contracting parties affecting the rights 
of third parties who are not parties to the contract. 


service of written notice of demand of payment. 
fail to discharge the revenue due, it shall be 
lawful for the Collector to levy the same by 
attachment and sale of such portion of the 
land on which the revenue is due or of such 
* portion of my other property, moveable or 
ovable, of the defaulter, as may be re- 
quired to satisfy the demand. 

Salès how held.—Such sales shall be by public 
auction, and shall not take place until at least 
fifteen days after notice thereof shall have 
been published in the Official Gazette. 

Defaulters may be arrested and confined.—If 
the sale of the defaulter’s property shall not 

roduce satisfaction of the demand, it shall be 
wful for the Collector to cause him to be 


apprehended and confined in the civil jail 
under the rules in force at the Presidency for 
the confinement of debtors, for which purpose 
a certificate of demand under the Collector’s 
signature sent with the defaulter shall be the 
sheriff’s sufficient warrant, equally with the 
usual legal, process in ordinary cases of arrest 
in execution of judgment for debt : 

Provided, however, that such Imprisonment 
shall cease at any time m payment of the 
sum due, and that it shall in no case exceed 
one day for each rupee of the sald sum. 

1 (1954) O. C. J. Appeal No. 87 of 1954, 
decided by Chagla C. J. and Dixit J., on 
April 7, 1954 (Unrep.). 
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The principle of Common law of England that the State has priority over all competing 

“creditors if the debts are of the same quality, which law was in force in India immediately 

before the commencement of the Constitution of India, has been preserved under art. 872(1) 
of the Constitution. 

Secy. of State for India v. Bombay Lending and Shipping Co.1, Secretary of State v. Vedavyas*, 
In re Henley & Co.?, New South Wales Taxation Commissioners v. Palmer,’ The King v. Wells.® 
and Manickam Cheitiar v. I. T. Officer, Madras, referred to. 

The Common law of England with regard to priority of debts due to the State is not in 
any way inconsistent with the fundamental rights embodied in Part ITI of the Constitution 
of India. 

On January 5, 1954, the Bank of India Ltd. (petitioners) filed a suit in the High 
Court against the National Tubewells Ltd., Bhagwandas Narottam Divecha (respon- 
dent No. 3) and others, to recover a sum of Rs. 2,56,315-11-0 which was lent to the 
National Tubowells Ltd. by the petitioners. On February 23, 1954, a consent decree 
was taken whereby the defendants in the suit were ordered to pay to the petitioners 
the sum of Rs. 2,58,176-8-0. Thereafter the petitioners applied for the execution of 
the consent decree by attachment of the immoveable properties belonging to respon- 
dent No. 3. The High Court issued a warrant of attachment on April 23, 1954, and 
these properties were attached under O. XXI, r. 54, of the Civil Procedure Code, 1908. 
On June 10, 1954, the Courtissued a warrant of sale under O. XXII, r. 61 of the Code 
ordering the sale by public auction of the properties. . 

Respondent No. 3 was a director of the National Tubewells Ltd. On November 1, 
1951, this Company had entered into an agreement with the State of Bombay (respon- 
dent No. 2) to drill 400 tubewells in certain districts. Under the agreement the 
tubewells had to be completed by March 31, 1953, but as the Company was unable to 
complete the work on that date, the Company requested respondent No. 2 for an 
extension of the time stipulated in the agreement and for a loan of Rs. 9,775,000. 
Another agreement dated June 12, 1953, was accordingly made between the Company 
and respondent No. 2 whereby respondent No. 2 agreed to grant to the Company 
extension of time upto March 31, 1955, anda loan of Rs. 9,75,000 repayable by a certain 
date. This loan was guaranteed by the directors of the Company including respondent 

` No. 3, and one of the clauses of the guarantee was to the following effect :— 

“ Tt shall be lawful for the Government to recover all such sums from us personally and the 
same shall without prejudice to any other rights or remedies of the Government be recoverable 
from us as arrears of land revenue but so that the joint and several liability of each one of us the 
said Jaichandra Tarachand Sheth, Dhirajlal Nemchand Shroff shall in no event exceed the sum 
of Rs, 5,12,250 and the several liability of each of us and the said Bhagwandas Narottam Divecha 
[respondent No. 8] and the said Krishnaraj Narottam Purshottam shall in no event exceed the 
sum of Rs, 2,56,125 each.” 

On October 7, 1953, respondent No. 2 demanded the sum of Rs. 2,56,125, from 
respondent No.3, and as there was default in payment of that amount, the Collector 
of Bombay (respondent No. 1) issued a warrant of attachment on December 10, 
1953, against the immoveable properties of respondent No. 3 under s. 13 of the Bome 
bay City Land-Revenue Act, 1876. On April 30, 1954, a notice was issued by res- 
pondent No. 1 stating that as respondent No. 3 had failed to pay the amount of 

. 2,586,125, the properties belonging to ondent No. 3 would be sold by public 
auction for the recovery of the amount on May 25, 1954. This sale was postponed 
to June 22, 1954, by another notice issued on May 21, 1954. 

On June 21, 1954, the petitioners presented the present petition for a writ in the 
nature of prohibition or a direction, order or appropriate writ under art. 226 of the 
Constitution of India inter alia prohibiting respondent No. 1 from proceeding with 
the sale of the properties of respondent No. 3 by public auction. the petition was 
heard by Coyajee J., who dismissed it on September 15, 1954, delivering the following 
judgment :— 


Coyvaszu J. In this petition the petitioner bank asks for an order in the form of a 
writ in the nature of prohibition or direction under art. 226 of the Constitution of 
1 is 5 Bom. H. C. R. (0.0.J.) 28, 4 lst) A. C. 179. 

1 


2 s 88 Bom. L. R. 267. & (1812) 16 East. 278. 
8 878) 9 Ch. D. 469. 6 938] A. L R. Mad. 860. 
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India prohibiting the respondents from proceeding with the sale of certain propgrties 
by public auction in the following circumstances. It appears that the petitioner 
bank’ had advanced moneys to Bhagwandas Narottam Divecha, respondent No. 3, 
and filed a suit against him to recover the amounts due on January 5, 1954. On 
February 23, 1954, æ consent decree was passed and thereafter the bank appropriated 
the deposit of Rs. 25,000 against the decree which was for the sum of Rs. 2,58,000. 
On April 23, 1954, a warrant of attachment in pursuance of that decree was issued 
against three immovable properties belonging to respondent No. 8andon June 10, 
1954, a warrant of sale was thereafter issued. 

Now it appears that on June 12, 1953, an agreement was arrived at between the 
National Tubewells Ltd., and the State of Bombay whereby the State of Bombay 
advanced a sum of Rs. 9,75,000 to the company and under the agreement the direc- 
tors individually undertook to be personally Jiable as guarantors for certain amounts 
and agreed to guarantee the repayment of the said Joan and agreed not to alienate 
any of the properties belongingtothem. One of the clauses in the guarantee was as 
follows :— 

“It shall be lawful for the Government to recover all such sums from us personally and the 

same shall, without prejudice to any other rights or remedies of the Government, be recoverable 
from us as arrears of land revenue but so that the joint and several liability of each one of us shall 
in no event exceed the sum of Rs, 5,12,250, namely of Jaichandra Tarachand Sheth, and Dhirajlal 
Nemchand Shroff and the several liability of each of us and Bhagwandas Narottam Divecha and 
Krishnaraj Narottam Purshotam shall in no event exceed the sum of Rs. 2,56,125 each”. 
It appears that thereafter on November 24, 1953, an order was made by the Court 
winding up the said limited company. On December 10, 1953, the Collector of 
Bombay issued a warrant of attachment which is annéxed as exh. D to the petition, 
and on December 10, 1953, the notice, exh. No. 1 to the petition, was pasted on the 
properties. On April 30, 1954, a notice was given by respondent No. 1 directing sale 
of the attached properties on May 25, 1954, which sale owing to certain technical 
difficulties stood over until June 22, 1954. ' 

In these circumstances the petitioners have challenged the validity of the action 
taken by the respondents, by this petition. Inasmuch as respondent No. 3 had 
failed, after due notice, to pay the amount which he was bound to pay as surety, the 
Collector of Bombay contended thet he was authorised by virtue of powers given to 
him under s. 13 of the Bombay City Land-Revenue Act, No. IT of 1876, as amended 
by 8-4 of Bombay Act IIT of 1900, to enter into and take possession of land and other 

. property and he issued the warrant of attachment and notice of sale referred to above. 

Tt is common. ground that actual possession of these three properties has not been 
taken by respondent No. 1 and the petitioners say that respondent No. 3 continued to 
be in possession of the said properties as before which was admitted by respondent 
No. 3 in the witness box. i 

In the petition it is stated that it is the petitioners’ submission that respondent No. 1 

„has no jurisdiction to attach the said immoveable properties for recovering a con- 
tractual debt of respondent No. 3 under the provisions of the Revenue Recovery Act, 
1890, and that s. 5 of thesaid Act has no application to the facts and circumstances of 
this particular case. It is the case on behalf of the petitioners that to the extent that 
the ssid s. 5 or any other provision of law enables a party by contract to confer on the 
State a right to recover a contractual debt by a special procedure in derogation of the 
ordinary procedure applicable for the recovery of contractual debts and in derogation 
of the rights of other creditors of the party it is void and inoperative in law as violat- 
ing the fundamental rights guaranteed under art. 14 of the Constitution of India. 
On facts also the petitioners contest the position of the respondents and say that the 
properties have not been validly attached and that there is no attachment of the said 
properties by respondent No. 1 under the provisions of the said Act. 

I may say that the contention set out in para. 18 was for obvious reasons not pressed 
it being conceded that there was no attachment by two Courts one superior and one 
inferior falling within the provisions of s. 63 of the Civil Procedure Code as it has now 
been held and covered by authorities that the Collector acting as a Revenue Officer 
is not a Court for.the purposes under the provisions of the Civil Procedure Code. 

At the outest it may be said that certain contentions that would. have been made 
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and gubmissions set out on the face of this petition would have been agitated in this 
Court, but as those propositions which I shallimmediately set out have been the subject- 
matter of a decision of this Court in Bhagwandas N. Divecha v. The State of Bombay’, 
it was not open as frankly conceded by Mr. Seervai for the petitioners to make those 
submissions here in this Court. It appears that respondent No. 3, Bhagwandas 
Divecha, filed a Miscellaneous Application No. 53 of 1954, for having it declared that 
the action of the Collector was illegal and that the contract which he had entered into 
as set out above by me, was illegal and/or void. That position was negatived bythe 
trial Court, the judgment having been delivered by Mr. Justice Tendolkar. Against 
that judgment dismissing the petition the appellant preferred an appeal, and a 
judgment was delivered by the learned Chief Justice on April 7, 1954. It was con- 
tended, as set out in the judgment of the learned Chief Jus*ice, by the appellant that 
the power that was sought to be exercised by the Collector was not a power conferred 
upon him by the City Land-Revenue Act nor by any other law for the time being in 
force and in the circumstances in exercising or purporting to exercise the power under 
8. 18, the Collector was acting in excess of his jurisdiction. The learned Chief Justice 
pointed out that the answer given by the State of Bombay was that the power of the 
Collector arose by reason of s. 5 of the Revenue Recovery Act, and the two sections 
that were discussed for this purpose were s. 13 of the Bombay City Land-Revenue 
Act, 1876, and s. 5 of the Revenue Recovery Act No. 1 of 1890, and they are > as 
follows :— 

Section 18: “If any land-revenue is not paid, at, or within, the time when it becomes payable 
the Collector may, on or after the day following that on which the arrears accrue due, cause a 
notice of demand to be served on the superior holder or on the person in possession, or on both. ” 

Section 5 of the Revenue Recovery Act, 1890 : “Where any sum is recoverable as an arrear of 
land revenue by any public officer other than a Collector or by any local authority, the Collector 
of the district in which the office of that officer or authority is situate shall, on the request of the 
officer or authority, proceed to recover the sum as if it were an arrear of land revenue which has 
accrued in his own district, and may send a certificate of the amount to be recovered to the 
Collector of another district under the foregoing provisions of this Act, as if the sum were payable 
to himself.” 
The learned Chief Justice thereafter proceeded to consider the argument on behalf of 
the Government, namely, that the contract was thatthe sum was to be recovered as if 
it were arrears of land revenue and therefore the Collector had proceeded to recover 
the same as if it were an arrear of land revenue under s. 13 of the Bombay City Land 
Revenue Act. 

The learned Chief Justice stated as follows :— 

“the whole controversy centres round the proper effect to be given to the expression 
‘recoverable’ used under s. 5 of the Revenue Recovery Act.” 
Thereafter the learned Chief Justice considered the arguments advanced on behalf 
of the petitioner-appellant namely that the public officer must have the power to 
recover a particular sum as arrears of land revenue under some law or some statute 
and that it is only when he has such power that he can request the Collectcr to exer- 
cise powers on his behalf and then the Collector would be entitled to proceed under 
8. 13 of the Bombay City Land-Revenue Act, the contention being that the word 
“recoverable” must be construed as meaning recoverable under some law or by reason 
of some statute. The learned Chief Justice held that it was necessary to give a liberal 
construction to the expression “recoverable” under s. 5. The learned Chief Justice 
observed that the word “recoverable” in the context in which it was used meant the 
right to recover in contradistinction to the power to recover, and that when the officer 
who has the right to recover a certain sum as arrears of land revenue lacks the power 
to recover it, fe must then request the Collector to recover it and that such a right 
need not necessarily arise under a statute. He held that the foundation of that right 
certainly was the contract entered into between the State of Bombay and the peti- 
tioner and that contract gave the Government the right to recover the debt and it was 
clearly a contractual right and not a statutory right and observed as follows :— 

“whether the right is contractual or statutory, if the Court is satisfied that there is a clear 
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right in the officer to recover a certain sum, then it is open to that officer to recover that ampunt 
as arrears of land revenue, not through his own instrumentality but through the instrumentality 
of the Collector to whom he must make the request as provided by s. 5.” 

The learned Chief Justice thereafter observed that the construction that was there 
indicated of s. 5 of the Revenue Recovery Act was consistent with the scheme of the 
different laws placed on the statute book with regard to therecovery of amounts and 
he pointed out the provisions of s. 187 of the Land Revenue Code, and the learned 
Chief Justice observed that it would be surprising that a remedy which in terms as 
provided for under s. 187 in the mofussil should be denied to the authorities in the 
city of Bombay and he pointed out and referred to s. 38 of the Bombay City Land- 
Revenue Act and he thereafter observed : 

“_..We see no reason whatever either in principle or on authority to come to the conclusion that 
the city of Bombay should be exempt from these salutary provisions which apply to the rest of 
the State and that a person who incurs a contractual lability to the Government should be 
absolved from payment of that amount although in terms he agrees to pay that amount as if it 
were arrears of land revenue”. 

In these circumstances the Court of Appeal held that the agreement fell within the 
provisions of the Acts referred to above and that this was an enforceable contract 
under those provisions. ‘ 

Thereafter the next question canvassed before the Appeal Court was that the con- 
tract entered into between the Government and the petitioner was void because it 
constituted a restraint on legal proceedings, and that contention was negatived. The 
third contention put forward was that the contract was against public policy. The 
learned, Chief Justice observed that it was rather difficult to understand that argu- 
ment and that the argument was based on the ground that the petitioner had made 
himself liable to a very severe penalty under s. 13 of the Bombay City Land-Revenue 
Act as that section gives the power to the Collector to apprehend and confine to a 
civil jail a defaulter. Apart from making an observation that the State Government 
might do away with the penal side of that section the argument on behalf of the 
petitioner-appellant was negatived. 

In the above circumstances Mr. Seervai conceded that the points which were argued 
and canvassed before the Court of Appeal could not be contested here in this Court, 
but he pointed out that what was not brought to the notice of the Court of Appeal 
wasthat in that particular circumstance sucha contract might havea very derogatory 
effect on the rights and contentions of third parties and that here the contract inter- 
feres with the rights of third parties, namely to avail themselves of the provisions of 
the Civil Procedure Code. He also pointed out that he was attacking the position 
on the ground that the contract as such was an attempted legislation and therefore 
void. . 

I shall, therefore, consider these two questions that were argued very fully by 
counsel appearing for the respective parties. 

For the purpose of establishing his proposition that the contract in this case am- 
ounts to an attempted legislation Mr. Seervai referred me to the Bombay City Land- 
Revenue Act, IT of 1876, and he pointed out that the preamble to the Act showed that 
it was an Act for the purpose of amending the law relating to land revenue in the city 
of Bombay. It was pointed out by him that this was in connection with the city 
of Bombay and it was limited as compared with the Bombay Land Revenue Code and 
therefore the provisions for the city of Bombay were necessarily different from the 
provisions made applicable under the Land Revenue Code to the mofussil. For 
instance, it was pointed out, that there is no definition of “land revenue” under the 
Bombay Land Revenue Code of 1879 whilst the City Act defines “find revenue” 
specifically by s. 3, sub-s.(2), which says 

“the words ‘land-revenue’ signify any sum of money legally claimable by the State Govern- 
ment from any person on account of any land, or interest in or right exercisable over, land held 
by or vested in him, under whatever designation such sum may be payable.” 

In other words it is emphasized that this limits the debt to be such debt as would arise 
only in connection with land and rights arising out of land as Government is owner of 
all land. Thereafter s. 10 says: ‘ 
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“The superior holder of land, or, in his absence, the person actually in possession, shall be 
Hable in person and property for the. land revenue due upon the holding”. . 


Then s, 11 is pointed out which says that the claim of Government to any moneys 
recoverable under this Act 

 “, shall have precedence over any other debt, demand or claim whatsoever whether in respect of 
mortgage, judgment, decree, execution, attachment or otherwise howsoever, against any land, or 
the superior holder thereof,” 
and therefore my attention was drawn to s. 87 of the Bombay City Land-Re- 
venue Act, which is urder Chap. X and Chap. X refers 6xpressly to levy of house- 
rent, fees, penalties, <te., and s. 37 runs as foliow: :— 

“All arrears of rent payable by any person in respect of the occupation of any house the 
property of Government, and all fees, fines and penalties chargeable under this Act, and all 
moneys leviable under the provisions of this Act on account of the value of any land, or on account 
of the alteration, removal, renewal, or repair of survey-boundary-marks, or on account of the 
abatement or removal of an encroachment, shall be realised inthe same manner as other revenue- 
demands, under the provisions of section 18 of this Act.” 


which refers to dues leviable as revenue demands and also to s. 38 which refers to 
power granted to the Collector of Bombay to assist other Collectors in realization of 
dues. It is pointed out that the scheme of the Bombay City Land-Revenue Act 
is definitely one for a specific purpose and restricts the purpose to recovery of revenue 
arising out of dues to be paid on account of holdings and interest arising out of land 
and nothing more. To emphasize this the learned counsel on behalf of the petition- 
ers referred me to the Bombay Revenue Code which gives no definition of “land- 
revenue” and the preamble to this Code talks of consolidating and amending the law 
relating to revenue officers and to the assessment and recovery of land revenue in the 
Presidency of Bombay. It applied only to Chap. XA and Chap. III to the City of 
Bombay and it is argued that in these circumstances the other provisions were clearly 
not applicable, especially Chap. XI which refers to the realization of land revenue and 
other revenue demands and s. 137 forms part of Chap. XI which provides for claims 
of Government to have precedence over all others, namely it gives precedence in 
favour of Provincial Government of claims on behalf of such Government and speaks 
of priority of Government claims over any other debt, demand, or claim, whether in 
respect of mortgage, judgment-decree, execution or attachment or otherwise howsoever 
against any land or the holder thereof. Before Igo to the other sections incidentally 
I may mention that under s. 151 of the Land Revenue Code the processes indicated may 
be employed for the recovery of arrears of former years as well as of the current year, 
but it lays down that the preferences in favour of Government given by s. 137 shall 
only epply to demands for the current year, so thatthe priority indicated here is not an 
absolute priority but they confer priority under s. 137 only in respect of arrears for 
the current year as set out in the following cases, namely, in the case of Balmukund 
v. Collector, Ahmednagar, where it was held that ifthe provision giving priority to 
Government constitute a rule for the recovery of land revenue, then s. 137 and s. 151 
should be read together, and they confer priority only in respect of arrears for the 
current year and not for arrears of past years, and if public moneys due to in default 
are not in respect of current year, they cannot get priority over other debts. This 
was also laid down in the case of the Secretary of State v. Vedavyas* where it was held 
that under s. 137 of the Land Revenue Code the priority given to the claim of Govern- 
ment is much more extensive than that given by Common law since it creetes on 
behalf of the Government a right to priority over all debts of every kind whether 
secured or unsecured and that section must be read with s. 151 of the Code, which 
confines the preference given or declared in favour of Government by s. 137 to de- 
mands for the current year and restricts in terms what was the Common law pre- 
rogative of the Crown. 

Following up the argument on these sections learned counsel on behalf of the peti- 
tioners then turned to s. 187 of the Land Revenue Code and it was pointed out that 
under s. 187 all sums due on account of land revenue, all quit-rents, nazaranas, 
succession duties, transfer duties and forfeitures, and all cesses, profits from land, 
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emoluments, fees, charges, penalties, fines, and costs payable or leviable undeg this 
. Act or underany Act for the time being in force and also all moneys due by any con- 
tractor for the farm of customs duties, or of any other duty, or tax and also all sums 
declared by this or any other Act or Regulation for the timo being in force or by any 
contract with the Government to be leviable as an assessment, or as a revenue demand, . 
or as an arrear of land revenue, shall be levied under that Chapter. It has been argu- 
ed that in fact the words “dues under any contract”? were inserted at a subsequent 
stage and deliberately done so for the specific purpose of making such dues recoverable 
as arrears of land revenue. - 

On the discussion of the relevant sections set out above, it was argued that am- 
ounts due under contracts do not fall under the Bombay Land Revenue Act of 1876 
at all and must be deemed to have been excluded therefrom. It was argued that 
different considerations apply in the city and different in the mofussil as is apparent 
from the provisions of the Transfer of Property Act in connection with the creation of 
equitable mortgages. It was also emphasized that s. 187 of the Bombay Land Re- 
venue Code as it originally stood did not contain the liability under a contract and the 
statute was amended for the purpose of including such a liability. It was argued on 
behalf of the respondents that as far as s. 187 is concerned, if the Act had not been 
amended, it would have not necessarily followed that liability arising under a con- 
tract could not be enforced under that Chapter, because as the section stood even 
before the amendment it was possible to argue that it did include such a liability and 
it was meroly for the purpose of clearing any doubt on the subject that the phrase 
“liability under a contract” was added in that section. 

On the face of this position as presented on behalf of the petitioners it was argued 
in a two-fold manner, onethat to recover under £ particular process prescribed by law 
if it is to be applied to liability arising under these processes by a contract between the 
parties, that can, only be conferred by statute as illustrated by s. 187 as amended in 
1920 and that in the light of s. 187 in the mofussil such an objection otherwise valid 
would on grounds of public policy fail, but that here the transaction being in the 
city of Bombay and the Act applicable namely the Land Revenue Act, being applica- 
ble in the city of Bombay, such a contract really brings on the statute book a provision 
not expressly inserted by Legislature therein and therefore it amounts to attempted 
legislation and therefore it was also argued that in the absence of such an authority 
this is a clear attempt to legislate, and clearly contrary to the provisions of the Bom- 
bay Land Revenue Act of 1876. 

This is the first part of the attack made by the petitioners on the position, namely 
making these recoveries by the Collector under s. 6 of the Revenue Recovery Act. 

On the other hand, it was argued on behalf of the respondents that the preambles to 
the two Acts do not necessarily lead to any such indication as contended for and that 
the provisions as regards liability arising out of contract to be recovered as arrears 
of land revenue were added in s. 187 of the Land Revenue Code only for greater 
caution, and there was no need to add these words in the City Act as there were 
no words of limitation as were to be found in s. 187 which talks of quit-rents, naza- 
ranas, succession duties, transfer duties, forfeitures, cesses, profits from land, emo- 
luments, fees, charges, penalties, fines and costs. It was argued and rightly argued 
that on failure to perform the contract respondent No. 3 became liable to pay 
and the agreement was that on that liability arising he was to allow the Government 
to recover the said amount by a special machinery. Under s. 13, if any land revenue 
is not paid at or within the time when it becomes payable, the Collector may, on or 
after the day following that on which the arrears accrue due, cause a notice of demand 
to be served and on default of payment the defaulter’s property may be attached and 
sold. Therefore it is argued that the machinery that comes into operation is merely 
the mode prescribed by s. 13 of the Bombay City Land-Revenue Act read with s. 5 
of the Revenue Recovery Act of 1890. Section 5 of the Revenue Recovery Act of 
1890 runs as follows :— 

“Where any sum is recoverable as an arrear of land-revenue by any public officer other than 
a Collector or by any local authority, the Collector of the district in which the office of that officer 
or authority is situate shall, on the request of the officer or authority, proceed to recover the 
sum as if it were an arrear of land-revenue which has accrued in his own district, and may send 
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a cerfificate of the amount to be recovered to the Collector of another district under the foregoing 
provisions of this Act, as if the sum were payable to himself.’ . 
Now this section talks of any sum recoverable as arrear of land revenue by any public 
officer, and what is meant by “recoverable” has been indicated in Bhagwandas N. 
Divecha v. The State of Bombay, which I have referred to in detail above. The very 
same contract was construed by the Court of Appeal and it was held that the word: 
“ ‘Recoverable’ in the context in which it is used means the right to recover in contradistinction 
to the power to recover...and the right that a public officer may have to recover a certain sum as 
arrears of land revenue need not be a right that must necessarily arise under a statute.” 


This clearly indicates, beyond any doubt, that there can be a contract dehors the statute 
itself but that the recovery ofsuch amount may be made by application by agreement 
between the parties of the special machinery provided for the same, namely by 8. 13 
of the Bombay City Land-Revenue Act read with s. 5 of the Revenue Recovery Act 
of 1890. In my opinion there is no case made out for legislation by agreement be- 
caure the transaction itself does not fall under the provisions of the Bombay City 
Land-Revenue Act and the agreement is only an agreement prescribing a certain 
machinery for recovery of the amount due in the event of a liability arising. Such a 
contract it was held by the Court of Appeal is not contrary to and does not offend 
against the provisions of s. 23 of the Contract Act nor is it contrary to any statute or 
personal law or any law of the land and it has not been demonstrated that itis. The 
only argument advanced evidently is that the word “contract” is thereby read into 
the provisions of s. 37 of the Bombay City Land-Revenue Act. If it is only a machi- 
nery for recovery of the amount due that is made applicable, to my mind it is not 
a question of adding any words to s. 37 which only deals with dues loviable as revenue 
demands. It is not the contention ofthe Government or any of the respondents that 
this is a due leviable as revenue demand, but if a party agrees that any liability arising 
under a contract shall be recovered in the same manner as dues are recovered which 
-aro leviable as revenue demands, then the operation of not 8. 37, but s. 13 of the City 
Act and s. 5 of the Revenue Recovery Actalone come into operation, because neither 
of these sections, namely s. 13 or s. 5,has anything to do with the contract or the 
nature of the liability. The argument -advanced on behalf of the petitioners is 
that really speaking the contract read with s. 13 and s. 5 referred to above amounts 
to importing into-the Bombay City Land-Revenue Act s. 187 of the Bombay Land 
Revenue Code. I am unable to accept this argument and in my view it is clear that 
the only agreement between the parties was that the recovery shall be made in the 
event of a default by the machinery provided for which is applicable to the recovery of 
arrears of land revenue. In these circumstances it cannot be contended that this 
virtually amounts to attempted legislation. It is perfectly true that the Government 
in entering into this contract stood in the same position as a private citizen would. 
Nonetheless as regards the recovery of this amount the Government is a party to it 
and as such it can make terms namely that the recovery of any amount due shall be 
made as provided for under s. 5 of the Revenue Recovery Act and s. 13 of the Bom- 
bay City Land-Revenue Act is only invoked for the purpose of prescribing the machi- 
nery ultimately calling into operation s. 5 of the Revenue Recovery Act. 

I now turn to the second part of the argument and the second part of the argu- 
ment shortly put is as follows: that such an agreement was an infringement of or in 
restraint of the ordinary legal procedure and thereby depriving third parties of the 
legal procedure prescribed under the Civil Procedure Code for attaching and selling 
a debtor’s property and that this exclusion of the ordinary procedure laid down under 
the Civil Procedure Code makes the transaction void. It must be remembered that 
in the particular circurhstances of this case it is clear that no such infringement can 
be complained of. Prior to the attachment by.the Collector of Bombay the peti- 
tioners only had a money claim. In fact if-one looks at the dates I have set out above, 
it is clear that the warrant of attachment. was served evidently on December 12 
at the latest, although there is a doubt whether that is on December 10th or 12th. 
The petitioners filed their suit 'on January 5, 1954, and a decree was obtained on 
February 23, 1954. In these circumstances the contention of the learned Advocate 
General is that the money claim under the decree arose after the attachment namely 
when the rights of the Government had crystallized into anattachment of the property 
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itself. If this is bad in principle as infringing the powers of the Court to execute its 
decrees, so wouldit be bad on a plain reading of s. 187 of the Land Revenue Code. 
In fact it has been held clearly that s. 63 of the Code of Civil Procedure only applies 
as between civil Courts of different grades or as between revenue Courts of different 
grades. It cannot apply where the conflict is between a civil Court on the one hand 
and a revenue Court on the other. Hence where the same property was attached in 
execution of a civil Court decree and also in execution of a revenue Court decrea, but 
was actualy sold in execution of the latter, it was held that the auction-purchaser 
was entitled to retain possession non obstante the decree of the civil Court and the 
attachment thereunder. See Roshan Lal v. Muhammad Mashkur Ali Khan}. That 
such a result would follow is certainly inherent in the provisions of s. 187 of the Land 
Revenue Code itself and therefore to my mind the contention that this is an agreement 
to deprive third parties of their rights under the Civil Procedure Code is not sustain- 
able. It is argued that it must not be taken on the facts of this case but the position 
in law is to find out what would be the tendency and the effect of auch a contract and 
not how this particular contract would be worked out on its own merits. Tomy mind 
even taking that into consideration the contract at the date when it was made was 
simply ono that the debt if arising shall be recovered in a certain manner, and if that 
is held legal, then to my mind that the claims of third parties to resort to process of law 
may be ultimately frustrated is not in fact an attempt to infringe the rights of third 
parties or the right of the Court itself to implement its decrees and therefore there is 
no attempt that ousts the jurisdiction of the Court to issue process in execution of a 
decree. In these circumstances this point does not avail the petitioners. 

The third point made was that in fact this was not, on the evidence before me, a pro- 
per and valid attachment at all. On that certain amount of oral evidence was led on 
behalf of the petitioners as well as on behalf of the respondents. The essence of the 
evidence comes to this that a duly accredited agent ofrespondent No. 1, the Collector 
of Bombay, called upon the debtor and there is definite evidence of that party that 
he showed the warrant of attachment to respondent No. 3, Divecha, and that Divecha 
read the warrant. It is common ground that the amount was demanded when that 
warrant was taken and it is common ground that Divecha said that he was unable to 
pay. Further it is common ground that the Collector’s agent intimated to Divecha 
that he would attach his properties in the circumstances and asked for details of the 
properties which were given after which notices of sale pursuant to the attachment 
were fixed on the properties. It was argued on the bare statement of Divecha that 
he did not see the attachment warrant itself but only saw a list of properties. The 
list was necessarily attached to the warrant itself and I am unable to accept the 
evidence of Divecha that no warrant was seen by him or shown to him. In fact there 
is no question of the Collector’s agent going to Divecha unless he went there to serve 
the warrant, and in my opinion the evidence of Ramalingam that he took the warrant 
and Divecha asked for Ramalingam’s name and thereafter stated that he could not 

ay, is to my mind true evidence Ipoking to the circumstances and the reasons why 

amslingam had gone to Divecha. Divecha admits that after and during this talk 
Ramalingam said that he would attach Divecha’s properties pursuant to the orders he 
had received from the Collector. It is true that in his cross-examination Ramalin- 
gam says that he did not go to serve the warrant on Divecha nor did he serve such a 
warrant and the report of the process server exh. Bis there. Now itis argued on this 
evidence that in fact there is no attachment and that no possession of the property 
has been taken and that Divecha ie in possession of the property. The notice of sale 
itself according to the contention postulates a proper prior attachment and there was 
no warrant served or pasted and therefore there was no attachment. It is obvious 
that there are no express rules laid down as regards attachment by the Collector 
of Bombay, but my attention has been'drawn to s. 36 of the Bombay City Land- 
Revenue Act and my attention has been drawn to the judgment in the case of Multan 
Chand Kanyalal v. Bank of Madras*. In that case a judgment-creditor obtained a 
warrant of attachment which was executed by affixing it to the outer door of a ware- 
house in which goods belonging to his judgment-debtors were stored. The door was 
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not bgoken open, nor was physical possession taken of the goods inside. It was held 
that this in effect was actual seizure of the goods within the meaning of s. 269 of the 
Code of Civil Procedure which is equivalent to O. XXT, r: 43, of the Civil Procedure Code. 
In my opinion the process server did go and show the warrant to the debtor and de- 
manded the payment of the amount due to the Government which admittedly was 
refused. I am satisfied that the debtor did read the warrant and in pursuance of his 
failure the properties were notified to be sold pursuant to that warrant. There are 
no express rules as regards the service of warrant and in these circumstances to my 
mind nothing further could be done than to inform the debtor on his refusal to pay 
that the properties are being attached. The notice states that in pursuance of the 
attachment and non-payment of Government revenue under s.'43 of the Bombay Act 
II of 1876 the property would be sold by auction. In these circumstances to my mind 
there is no sufficient cause shown by the petitioners under this head. It cannot be 
contended that there was no attachment of the property in the light of the evidence 
set out above. Reliance was placed on behalf of the petitioners in this connection 
on the ground that there was no effective ettachment and therefore the sale if at all 
is a nullity on the authority of Muthiah Chetti v. Palaniappa Ohettit. Their Lord- 
ships of the Privy Council observed that the instances cited by them at p. 261 showed 
that attachment is real thing with a variety of applications suited to the nature of 
the property to be attached and under the Code where it is immoveable property 
it is to be attached by ‘actual seizure’ and differently where it is agricultural produce 
and so on and in the case of negotiable instruments the attachment is to be by actual 
seizure of the instrument which is to be brought into Court. Their Lordships ob- 
served that these instances show that under the Code of Civil Procedure in India the 
most anxious provisions are enacted in order to prevent a mere order of a Court from 
effecting attachment, and plainly indicating that the attachment itself is something 
separate from the mere order and is something which is to be done and effected before 
attachment can be declared to have been accomplished. I am fully aware of the 
effect of such observations and it comes to this that where attachment is carried out 
pursuant to an order of the Court, there must be an overt act for the purpose of levy- 
ing the attachment, and the mere issue of an attachment order does not effect an 
attachment. In this instance this is an attachment not under an order of the Court, 
but under an executive order of a revenue Court and there are, as far as I can see, no 
express rules for the manner in which attachment is levied. But the overt act is 
clear to my mind namely Ramalingam showing the warrant of attachment which was 
read by Divecha calling upon him to pay and intimating to him that his properties 
are being attached and notice of sale was thereafter pasted. In these circumstances 
I am not prepared to accept the contention that all the meticulous rules of attachment 
which are necessary under the Civil Procedure Code as laid down in the observations 
of the Privy Council, are applicable to this case, because as the Privy Council pointed 
out at p. 261 there is a fasciculus of clauses beginning atr.41 of O. XXI which shows in 
detail the different manner in which attachments are to be carried out. That itself 
shows that these observations would be applicable to attachments carried out in 
pursuance of orders made by Court under the Civil Procedure Code. I am, therefore, 
not prepared to accept the position that there was no effective attachment effected 
on behalf of the Collector of Bombay. 


The last question raised for determination is that this act on the part of the res- 
pondents namely the State of Bombay in entering into such a contract is contrary to 
the provision of art. 14 of the Constitution which says that the State shall not deny 
to any person equality before the law or the equal protection of the laws within the 
territory of India. In my opinion this question is not capable of being pressed with 
any effect. The question has been raised in para. 15 of the petition where it is con- 
tended that to the extent that s. 5 of the Revenue Recovery Act or any other pro- 
vision of law enables a party by contract to confer on the State a right to recover a 
contractual debt by a special procedure in derogation of the ordinary procedure 
applicable for the recovery of contractual debts andin derogationlofthe rights of other 
creditors of the party it is void and inoperative in law as violating the fumdamentel 
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rights guaranteed under art. 14 of the Constitution of India. 

I may say that as regards the contentions on the merits of this petition it was Sat all 
times contended that respondent No. 2, the State of Bombay, entered into this con- 
tract on the footing as if it were in the place of any subject of the State and not 
higher. Ifthat position is maintained, then there is no question of any discrimination 
that can arise at all. But taking it on the other footing that here the State has enter- 
ad into this transaction as and on behalf of the authority of the State, even then to my 
mind this question cannot be answered in favour of the petitioners. The preamble 
- to the Revenue Recovery Act, 8.5 of which has been referred to so often, says “that 
whereas it is expedient to make proper provision to recovering certain public demands; 
it is hereby enacted af follows’, and the heading of the Act is an Act to make proper 
provisions for recovering certain public demands. If so, one may now refer to entry 
43 in the Concurrent List No. III which talks of the powers of a State in connection 
with other public demands apart from those specified in the Entry. Entry 43 talks 
of recovery by a State of claims in respect of taxes and other public demands inolud- 
ing arrears of land revenue and sums recoverable as such arrears arising outside that 
State. It is argued that this item only refers to public demands specified therein and 
demands recoverable as arrears of land revenue outside the State and therefore does 
not cover taxes and public demands recovered under s. 5 of the Revenue Recovery 
Act, It is further argued that even if authority of law were there, it would be contrary 
to art. 14. In my opinion it is not possible to support the petitioners’ contention 
on these heads. I have held that this is a contractual obligation to which a special 
machinery or procedure was by agreement applied and every authority or citizen is 
entitled to come to an arrangement with his debtor for the purpose of charging his 
property in a certain manner. In my opinion on the findings I have arrived at it 
cannot be contended that there is any violation of the provision of art. 14. Mr. 
Bhabha has drawn my attention to a decision in the case of Nasrullah v. State?. 
That is only on the second point namely that it is well established that where the 
Legislature confers some special benefit or treats the State differently from the treat- 
ment it offers to other individuals, there is a classification and the classification is not 
unreasonable. But to my mind here there is no classification and the question of 
classification has been dealt with by the Supreme Court in the case of State.of Bombay 
v. F. N. Balsara? the relevant discussion being at pp. 993 and 994. To my mind 
there is no question of any discrimination in favour of the State, and if there were 
any, that would be under a classification which could only be described as reasonable. 
But as stated above this is an arrangement between the State on the one hand and the 
citizen on the other in which the State has come to a contractual arrangement which 
the State could as if it were in the position of an ordinary citizen validly enter into. 

In these circumstances the last contention on behalf of the petitioners as stated 
above also fails. The petition must, therefore, stand dismissed with costs. 

It is agreed between counsel appearing for the petitioners and for the respondents 
that neither will take any steps in connection with the recovery of the amount due 
either in pursuance of the warrant of attachment or under the decree for two weeks 
from now. 

The costs will betaxed costs between the petitioners and respondents Nos. I, 2and 4 
except the Attorney General. There will be no directions as regards the costs of the 
Attorney General. 


The petitioners appealed. 


H. M. Seervai and R. J. Josht, for the appellants. 
M. P. Amin, Advocate General, with M. M. Desai, for respondents Nos. 1, 2 and 4. 
G. N. Joshi and R. N. Dalal, for respondent No. 5. 


Cmaara C.J. This is a petition by the Bank of India challenging an attachment 
levied by the Collector of Bombay under s. 13 of the Bombay City Land-Revenue 
Act, 1878, and also requiring the Court to prevent the Collector from selling the pro- 
perties under attachment. 

It appears that the Bank of India, the petitioners, advanced to the National Tube 
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Welle Company a sum of Rs. 2,50,000 on February 14, 1953. Respondent No. 3 
guaranteed this loan. On November 1, 1951, a contract was arrived at between the 
State of Bombay and the National Tube Wells Company with regard to the National 
Tube’ Wells Company erecting 400 tube wells in the State of Bombay. Under this 
contract the tube wells had to be completed by March 31, 1953. On June 12, 1953, 
another agreement was arrived at between the State of Bombay and the Na- 
tional Tube Wells Company. By this agreement the Government agreed to 
advance a sum of Rs. 9,75,000 to the Company. This advance was guaranteed 
by the various directors of the National Tube Wells Company including respondent 
No. 3 and the extent of the guarantee of respondent No. 3 was Rs. 2,56,125. Time 
for the.performance of the contract was extended to March 31, 1955. The contract 
provided that the amount advanced by Government was to be repaid by a certain 
date. There was default in payment of that amount. Now, under the agreement of 
June 12, 1953, respondent No. 3 along with the other directors had agreed that 
the sum payable by them was recoverable by the State as arrears of land revenue. 
On October 7, 1953, the sum of Rs. 2,56,125 was demanded by the State. On Decem- 
ber 10, 1953, the Collector of Bombay issued a warrant of attachment against three 
immoveable properties of respondent No. 3 under s. 13 of the Bombay City Land- 
Revenue Act. On the same day notices intimating the date of the ssle were pasted 
on these properties. On January 5, 1954, the Bank of India filed a suit in this Court 
to realise the loan advanced by them on February 14, 1953, and in this suit a consent 
decree was passed on February 23, 1954. By this consent decree respondent No. 3 
along with others made himself liable to pay the decretal amount. On February 16, 
1954, respondent No. 3 filed a petition challenging the warrant of attachment and 
the threatened sale by the Collector. The petition was dismissed by Mr. Justice 
Tendolkar. Respondent No. 3 appealed to this Court and this Court upheld the 
decision of Mr. Justice Tendolkar and concurred with him in dismissing the petition. 
This was on April 7, 1954. On April 23, 1954, the Bank of India, in execution of the 
decree they had obtained, obtained a warrant of attachment from this Court. On 
April 30, 1954, the Collector gave notice that he would sell the property on May 25, 
1954. This sale was postponed to June 22, 1954. On June 10, 1954, the Bank of 
India obtained a warrant of sale in their execution proceedings. On June 21, 1954, 
the Bank of India presented the present petition from which this appeal arises. The 
trial Judge on an ex-parte application made by the bank refused to stay the sale, 
but issued an injunction against the Collector restraining him from getting the sale 
confirmed. The result was that the sale has taken place, but the sale has not been 
confirmed., On the merits of the petition the learned Judge came to the conclusion 
that the attachment and the sale held by the Collector were valid and in accordance 
with law and that the execution proceedings taken out by the Bank of India could not 
in law prevent the Collector from realising the dues from respondent No. 3. It is against 
this decision of the learned Judge that this appeal is preferred. 

Now, very strong realiance has been placed by the Advocate General on the de- 
cision of the Appellate Court in respondent No. 3’s petition, and what has been argued 
by the Advocate General is that in that decision we held that the contract between the 
State arid respondent No. 3, by which respondent No. 3 agreed. to his debt being realis- 
ed as arrears of land revenue, was a valid contract. We also held that the State was 
entitled to proceed against respondent No. 3 under s. 13 of the Bombay City Land- 
Revenue Act and therefore that decision is binding upon us, and if it is binding upon 
us, it is not open now to the Bank of India to bring into issue the very questions that 
were decided by the Court of Appeal on the earlier petition. Now, there are two 
important aspects of that judgment to which attention must be drawn. The con- 
testing parties on that petition were the State of Bombay on the one hand and res- 
pondent No. 3 on the other. The contest was between the debtor and the creditor 
and the primary question that arose for our consideration was whether the debtor was 
bound by the contract which he had solemnly entered into with the State of Bombay. 
The second important aspect of the matter which is clearly referred to in our judgment 
is that we expressed the opinion that whatever the legal rights of the petitioner might 
be we were not inclined to give him relief under our special jurisdiction under art. 226 
of the Constitution. We pointed out that the petitioner had no defence on the merits 
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and he had agreed to the particular procedure by which his debt should be realised 
and justice did not demand that this Court should give any relief to the petitioner. 
Now, in our opinion, the position that arises on this petition is entirely different, and 
the position that arises is whether the contract between the State and respondent 
No. 3, even though it be a valid contract, can be enforced against the petitioners who 
were not parties to that contract. In our opinion it is open to the Bank of India to 
contend that however valid the contract may be, as between the State and respondent 
No. 3, and whatever our view might have been about the contractual rights and liabi- 
lities of the State and respondent No. 3, as far as the Bank of India is concerned that 
contract cannot be binding on them and cannot be enforced against them. It is on 
this aspect of the case that we have decided that the Bank of India is entitled to put 
forward its contentions notwithstanding the judgment delivered in Bhagwandas Narot- 
tam Divecha v. The State of Bombay?. 

Now, let us try and understand what is the position of the Bank of India before us. 
The petitioners, the Bank of India, have obtained a decree.of this Court. They have 
attached the properties of the judgment- debtor and they propose to proceed to sell 
those properties and appropriate the sale proceeds in satisfaction of their judgment- 
debt. The properties admittedly belong to the judgment-debtor. Admittedly the 
judgment-debtor at the date of attachment had the disposing power over those pro- 
perties. The State by attaching those properties not through any process of a civil 
Court asserts its right to sell those properties and defeat the attachment and execu- 
tion proceedings taken out by the petitioners, and the real question that arises for 
our determination is whether there is anything in law which permits the State to 
claim that a debt due to it under a contract can be preferred to the decree obtained 
against its debtor by another creditor and whether that claim can be preferred eyen 
to the execution proceedings taken out by the other creditor in due process of law 
through a civil Court. If this is the real issue we have to determine, it will be imme- 
diately noticed that that is a question which was never considered in Bhagwandas 
Narottam Divecha v. The State of Bombay. : 

Now, in order to decide this question we must first look at the Bombay City Land- 
Revenue Act of 1876. The olaim put forward by the State is that it is entitled to 
levy attachment and sell respondent No. 3’s property under s. 13 of the Act because 
respondent No. 3 has failed to discharge his contractual debt to the State. This Aot 
was put on the statute book primarily for the purpose of enabling the State to collect 
land revenue in the city of Bombay. In that sense it corresponds to the Land 
Revenue Codə which deals with the collection of land revenue in the State of Bombay 
outside the city, and ss. 8, 9 and 10 of Part III deal with assessment and collection 
of land revenue. Then comes s. 11 and that section provides : 

“The claim of the Provincial Government to any moneys recoverable under the provisions 

of this Act shall have precedence over any other debt, demand or claim whatsoever, whether in 
respect of mortgage, judgment, decree, execution, attachment or otherwise howsoever, against 
any land, or the superior holder thereof.” 
Therefore, this saction gives precedence to the State Government in respect of any 
claim which is recoverable under the provisions of this Act. But unless the claim 
arises under the provisions of this Act the State cannot claim the precedence given 
to its claims under this section. The moneys recoverable under the provisions of 
this Act are either moneys recoverable for arrears of land revenue or they are moneys 
recoverable under s. 37 of the Act, and that section provides : i 

“All arrears of rent payable by any person ip respect of the occupation of any house the 
property of the Crown, and all fees, fines and penalties chargeable under this Act, and all moneys 
leviable under the provisions of this Act on account of the value of any land, or on account of 
the alteration, removal, renewal or repair of survey-boundary-marks, or on account of the abate- 
ment or removal of an encroachment, shall be realised in the same manner as other revenue- 
demands, under the provisions of section 18 of this A 
Therefore, either there must be arrears of land revenue due under the provisions of 
this Act or there must be moneys due under s. 37 of the Act which would come within 
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the ambit of s. 11 and which would have precedence as set out ins. 11. It will be 
noticed that the precedence given. by s. 11 is complete and absolute. It is precedence 
over mortgage, judgment, decree, execution, attachment or otherwise howsoever. 

Now, the Advocate General has fairly conceded that he cannot possibly urge that the 
contractual debt due by respondent No. 3 is a claim that can come within the purview 
of s. 11, and he has also conceded that he cannot claim precedence for this claim of the 
State over the decree or execution of the petitioners. It may be urged that if s. 11 
has no application and if the oe of the State does not fall under that section, then 
the State cannot rely upon s. 13 of the Act which is a procedural section. That section 
provides, thatifland revenue is not paid, the Collector has got to give a notice of de- 
mand. Then the fourth paragraph of that section provides that if the superior 
holder or person in possession does not discharge the revenue due for 20 days after 
service of the notice of demand, it shall be lawful for the Collector to levy thè same by 
attachment and sale of such portion of the land on which revenue is due or of such 
portion of any other property, moveable or immoveable, as would be required to 
satisfy the demand. The next paragraph provides that the sale shall be by public 
auction and shall not take place until at least 15 days after notice thereof shall have 
been published in the Official Gazette. The next paragraph contains a penal clause 
that the defaulter may be arrested and confined to civil jail, provided however that 
such imprisonment shall cease at any time upon payment of the sum due, and shall 
in no case exceed one day for each rupee of the said sum. Now, it is clear that s. 13 
is a procedural section and it can only apply as far as this Act is ‘concerned to default 
in payment of land revenue and to the dues mentioned in s. 37 because s. 37 in terms 
provides that the dues mentioned therein are to be realised in the same manner a8 
other revenue demands under the provisions of s. 13. It is because of this that the 

Advocate General has placed reliance on z. 5 of the Revenue Recovery Act. That 
section provides : 

“Where any sum is recoverable as an arrear of land-revenue by any public officer other than 
a Collector or by any local authority, the Collector of the district in which the office of that 
officer or authority is situate shall, on the request of the officer or authority, proceed to recover 
the sum as if it were an arrear of land-revenue which has accrued in his own district, and may 
send a certificate of the amount to be recovered to the Collector of another district under the 
foregoing provisions of this Act, as if the sum were payable to himself.” 
Now, what happened in this case was that the Secretary to Government, Public 
Works Department, Mr. Dravid, requested the Collector to recover from respondent 
No. 3 a sum of Rs. 2,56,125 and acting on that request the Collector proceeded to 
recover it as if it were an arrear of land: revenue and put into operation the machinery 
provided in s. 13 of for the arrears of land revenue. Now, s. 5 of the Revenue Re- 
covery Act can only apply provided, a sum is recoverable by the State as an arrear 
of land revenue, and Mr. Seervai’s contention is that s. 5 is only procedural and the 
right to recover is not conferred upon the State by this section. In the judgment re- 
ferred, to-in Bhagwandas Narottam Divecha v. The State of Bombay wo have pointed 
out that in our opinion “recoverable” means the right to recover and we have drawn 
a distinction between the right to recover.and the power to recover. We adhere to 
‘the view we took in that decision, but even so it is clear that the whole of this Aot, the 
‘Revenue Recovery Act, is a procedural Act and it does not purport to confer any sub- 
stantive right upon the State or its public officers. Therefore we must find the right 
to recover in some other statute or in some other provision of the law. 

It is pointed out that as far as the Land Revenue Code is concerned, the right to 
recover contractual debts is expressly conferred by s. 187. It is also pointed out that 
this provision was embodied in the Land Revenue Codeby Act IV of 1905, and when 
by Act IV of 1913 s. 1(2) of the Land Revenue Code was amended, this particular 
section was not extended to the city of Bombay although parts of Chap. XA were made 
applicable to the city. Therefore it is urged that the Legislature advisedly did not 
confer upon the State the right to recover contract debts in the city of Bombay, 
whereas it did confer such a right in the districts. It is said that this may have been 
done out of policy because Bombay isa large industrial and commercial centre, and if 
‘Government were, given the right to claim priority with regard to contract debts, it 
may seriously impede commercial and industrial activity in the city of Bombay. 
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We are not really concerned with the policy of the State, but the undoubted faat re- 
mains that the provision of the Land Revenue Code under s. 187 with regard to the 
Government’s right to recover contract debts as if they were arrears of land revenue 
has not been made applicable to the city of Bombay. As a matter of legislative 
curiosity it may be pointed out that it is only after we delivered our judgment in 
Bhagwandas Narottam Divecha v. The State of Bombay that the Bombay Legislature 
has amended the Bombay City Land Revenue Act and has brought it into line with 
s. 187 of the Land Revenue Code. But the question that we have to address our- 
selves to is whether the right to recover any sum by the State is confined to a right 
arising out of a statute or whether s. 5 of the Revenue Recovery Act also contemplates 
a right arising out of contract. We considered this very question in Bhagwandas 
Narotiam Divecha v. The State of Bombay and we came to the conclusion that there 
was no reason why we should give a narrow restricted interpretation to the expression 
“recoverable” used by the Legislature in s.'5, and our view was that whether the 
right to recover a sum arose out of statute or out of contract, s. 5 was equally applica- 
ble. Adhering to that view it follows that the State had the right to recover the 
amount due from respondent No. 3 under a contract and by reason of that right a 
certain sum became recoverable within the meaning of s. 5 of the Revenue Recovery 
Act, andifthatsum became recoverable by any public officer—in this case it was Mr. 
Dravid—then the Collector of Bombay on the request of that public officer was given 
the power to proceed to recover that sum as if it were an arrear of land revenue. If 
that be the true position, then in our opinion the State of Bombay could justify the 
conduct of the Collector in proceeding against the debtor under s. 13 of the Bombay 
City Land Revenue Act as he has done. 

It has been urged by Mr. Seervai that the contract between the State and res- 
pondent No. 3 is bad on more than one ground. In the first place it is said that it is 
not open to parties to legislate by means of a contract, nor is it open to the parties 
to decide that debts would be recoverable in a manner other than the manner pro- 
vided by law. It is said that a debt can only be recovered in law by a suit being filed, 
a decree obtained, and the decree being executed. What according to Mr. Seervai 
the State and respondent No.3 have done by this contract is to override the provisions 
of the Civil Procedure Code and to substitute for the provisions of the Code a special 
law, as it were, dealing with their own contractual rights and liabilities. The answer 
to that contention in our opinion is simple. Parties who are sui juris can enter into 
any contract provided it is not opposed to public policy,and we see no reason why it 
was not open to respondent No. 3 to agree with the State of Bombay that his debt 
should be recovered by a particular mode. We are now only dealing with this con- 
tract so far only as it affects the rights of the debtor. A coercive machinery was 
available to the State and the debtor agreed that that machinery should be availed of 
by the State instead of the State having to recover its debt by the long and dilatory 
process of going to a civil Court. Therefore, to the extent that it did not affect the 
rights of the bank there seems to be no reason whatsoever why we should take the 
view that the State and respondent No. 3 were not competent to enter into a con- 
tract of this nature. 

It is then suggested that this contract is void because it is against public policy. 
Now, there is no topic in the law of contract which has given greater difficulty to 
Courts and Judges than the question of what is and what is not public policy. In the 
first place, it is stated that this contract has incidence attached to it which would . 
justify the Court in characterising itas—to use the language of the English Courts—a 
servile contract, and it is said that by this contract respondent No. 3 agreed to have 
this property sold by the coercive machinery of the State and which provided for 
imprisonment for an indefinite period and therefore jeopardized both his person and 
property, and Mr. Seervai says that a Court will not countenance a contract of so 
servile a nature. Now, it is very difficult to take the view that a contract is against 
public policy when the Legislature itself countenances such a contract and permits 
the State to enter into such a contract. It is difficult to accept the position that if a 
contract was opposed to the best interests of the public, the Logislature would put 
on the statute book legislation which would permit the State to enter into such a 
contract, because admittedly under s. 187 the Legislature has permitted the State 
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to exter into a contract by which the debtor might agree to have his debt realised 
as if it was an arrear of land revenue. Evens. 13 of the Bombay City Land-Revenue 
Act permits the Government to recover at least the arrears of land revenue and the 
dues by the mode laid down ins. 13. Therefore we refuse to be appalled by what 
Mr. Seervai suggests are the barbarous incidents of this contract mildly and meekly 
entered into by respondent No. 3. Wh-n we analyse it, all that it means is that the 
debtor has agreed to have his property, sold if he fails to pay his debt and also to 
submit himself to imprisonment in a oi il jail. We had occasion to point out in 
Bhagwandas Narottam Divecha v. The State of Bombay that the period of imprisonment 
contemplated in s. 13 was one which no humane Legislature would possibly contem- 
plate. We also pointed out that no Collector in these modern times would ever 
think of exercising his power under that section, and we are glad to know that our 
Legislature has immediately acted on our suggestion and has amended that part of 
s. 13 which gave the Collector the power indefinitely to imprison a defaulting debtor. 

It is then urged that the principle of public policy requires that we must judge of 
the tendency of the transaction at the time when the contract was entered into and it 
is said that the tendency of the contract when it was entered into by Government was 
to defeat the rights of third parties and therefore on that ground also the contract 
must be held to be against public policy. Now, it is rather difficult to appreciate 
this argument. Either the contract binds third parties, in which case no question 
of public policy arises, or the contract does not bind third parties, in which case also no 
question. of public policy: arises, and the view we are inclined to take in this case, 
which we shall presently point out, is that this contract though valid between res- 
pondent No. 3 and the State cannot deprive the Bank of India of their rights under 
the law. If that be the true position, then it ir difficult to understand how the con- 
tract entered into by Government had any particular tendency which is repugnant 
either to good morals or to the interests of the public, In our opinion there is not 
much substance in the contention that the contract is against public policy and there- 
fore it should be held void. - We may point out that this very argument was also 
advanced in perhaps different form in Bhagwandas Narottam Divecha v. The State 
of Bombay and we rejected that contention there also. 

Therefore, if the contract between the State and respondent No. 3 is a valid con- 
tract and if respondent No. 3 is bound by that contract and if under s. 6 of the Revenue 
Recovery Act the amount due under the contract becomes a debt recoverable by the 
State and the State has legally and properly taken action under s, 13 of the Bombay 
City Land-Revenue Act, what is the position of the Bank of India and what are the 
rights of the Bank in this matter. We agree with Mr. Seervai that it is not open 
either to private parties or even to the State contracting with a private party to de- 
prive a third party of his rights under the law. That is the function only of the Legis- 
lature and itis only the Legislature that can affect or prejudice the rights of third parties. 
The doctrine that parties sui juris can contract to do or perform anything subject 
to its not being against public policy cannot apply to the contracting parties affecting 
the rights of third parties who are not parties to the contract. Therefore, even if 
the State and respondent No. 3 purported to override the provisions of the Civil Pro- 
cedure Code to the extent that those provisions could be availed of by a third party, 
such an attempt would be entirely futile. It would not be open to the debtor to 
contract with the State that not only will the State recover its dues by the procedure 
laid down in s.13 of the Bombay City Land-Revenue Act, but that the State wil] have 
priority over any decree obtained by a third party against the debtor or any execution 
taken out by the third party against the debtor. Now, this in effect is the claim of 
the State. When we decided Bhagwandas Narottam Divecha v. The State of Bombay 
the claim of the State was restricted to the process taken out by it against its own 
debtor and we upheld the action of the State because contractually fhe debtor had 
bound himself to discharge the debt in the manner provided under the contract. 
But in this petition the claim of the State is not against its debtor, the claim of the 
State is against a third party, the Bank of India, and the claim of the State amounts 
to this that its claim against respondent No? 3 must have precedence and priority over 
the decree obtained by the Bank and the execution taken out by the Bank. The 
claim of the State would have been justified if the claim had been put forward under 
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s. 11 of the Bombay City Land-Revenue Act, but as we have already pointed ontpthe 
Advocate General has conceded that its claim does not come within the ambit of that 
section, and therefore we had to ask the Advocate General to point out to us any 
provision of the law by which the claim of the State must be preferred to the decree 
passed by a competent Court and the execution taken out by a competent Court, 
and again the Advocate General fairly conceded that there was no provision in any 
law, but what he relied on was the Common law doctrine that if the debts due to the 
Crown are of equal degree to the debts due to a private citizen, then the Crown must have 
priority in recovering those debts as against the private citizen, and this takes us to 
the very interesting question that has been debated at the Bar as to what are the 
rights of the State after the Indian Constitution was enacted. . : 
Now, as far as the English law is concerned, the learned author in Halsbury enun- 
ciates the law very succinctly in 2nd edn., Vol. VI, at p. 584, and this is how the law 
is enunciated. ; 
“Where the Crown’s right and that ofa subject meet at one and the same time, that ofthe Crown 
is in general preferred, the rule being detur digntori.”’ 
It was urged by Mr. Seervai that a Crown has priority only where there was a judg- 
ment-debt in favour of the Crown and that judgment-debt was competing with the 
judgment-debt in favour of a private individual. Mr. Seervai says that it may also 
be true that without there being a judgment-debt, if there was a specialty-debt in the 
sense of the debt due to the Crown under a statute, the Crown might have priority 
over the debts due to a private individual. But Mr. Seervai contested the position 
that where the debt due to the Crown was s contractual debt which had not been ory- 
stallised intoajudgment-debt, the Crown could claim priority over the judgment-debt 
in favour of the private individual. It is true that as far as our High Court is con- 
cerned, the question has been considered in a very early decision reported in Secy. of 
State for India v. Bombay Landing & Shipping Co., and the bench consisting of 
Couch ©. J. and Westropp J. held that the judgment-debt due to the Crown is in 
Bombay entitled to the same precedence in execution as a like judgment-debt in 
England, if there be no special legislative provision affecting that right in the parti- 
cular case. It is true that the Court was only considering a judgment-debt due to the 
Crown, but it will be noticed that priority was conceded to the Crown not by reason 
of any legislative provision but by reason of the position obtaining in law in England, 
and far from the Court requiring any legislative provision in favour ofthe Crown what 
was held was that unless there was a legislative provision to the contrary the Crown 
was entitled to this privilege. This case came to be considered in a later judgment 
reported in Secretary of State v. Vedavyas*, and the divisional bench consisting of 
Mr. Justice Barlee and Mr. Justice N. J. Wadia points out at p. 275 that it is not 
disputed that the Crown is given priority by Common law, and a reference is made to 
Secy. of State for India v. Bombay Landing & Shipping Co. and the comment made is 
that the Common law priority is confined to unsecured debts. But it is rather 
interesting to note that these learned Judges took the view that the priority given to 
the Crown was by Common law of England. But with respect to the bench that 
decided the case in Secy. of State for India v. Bombay Landing & Shipping Co, 
it is clear from English decisions that the priority claimed by the Crown is not con- 
fined to judgment-debts. It is sufficient to refer to two judgments on this point. 
One is the case reported in In re Henley & 00.3. Itistrue that the actual case the 
Court was considering was the case of a property tax due to the Crown, and what was 
held was that the Crown had a right to payment in full of a debt due from the com- 
pany for property tax before the commencement of winding up in priority to the other 
creditors, but what is of interest is the observation made by the learned Judges. 
At p. 481 Lord Justice James says : 
.. Whenever the right of the Crown and the right of a subject with respect to the payment of a 
debt of equal degree come into competition, the Crown’s right prevails,” 
Therefore, the priority given to the Crown is not on the basis of its debt being a 
judgment-debt or a debt arising out of statute, but the principle is as enunciated by 
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Halsbury that if the debts are of equal degree and the rights of the Crown and the 
subject are equal, the Crown’s right will prevail over that of the suiletys Lord 
feiing Brett at p. 482 enunciates the same proposition : 

..in the administration of the assets of the company the Crown comes into competition 
with the other simple contract creditors, and then the other prerogative to which I have alluded 
comes in, namely, that in competition -with subjects the right of the Crown must prevail,” 


Perhaps we might notice the expression “prerogative” used by Lord Justice Brett, 
because we have had a very able argument advanced by Mr. Seervai on this aspect 
of the case with which we shall have to deal a little later. The Privy Council in New 
South Wales Taxation Commissioners v. Palmer! approved of the decision in In re 
Henley & Co. At page 185 Lord Macnaghten who delivered the judgment of their 
Lordships quoted with approval the remarks of Macdonald C. B. in The King v. 
Wells? that the prerogative of the Crown rested upon a principle (p. 282) : 
“perfectly distinct...and far more general ; determining a preference in favour of the crown in 
all cases and touching all rights of what kind soever, where the crown’s and the subject’s right 
concur, and so come into competition.” 

In that case in the administration of the assets gf a bankrupt the Crown was claiming 
preferential payment over all other creditors in respect of amounts due for land and 
income-tax and fines. It is true that this was also a case of a specialty debt, but the 
observations of the Privy Council are sufficiently wide to cover also contractual debts 
due to the Crown. 

The Indian High Courts have also accepted the same position here. There is a 
judgment of a full bench of the Madras High Court reported in Manickam Chettiar 
v. I. T. Officer, Madura’. There also it is true that the debt due to the Crown was a 
debt due under a statute, viz. the Income-tax Act, and the facts which were rather 
significant were that a decree passed in favour of a private individual was being execut- 
‘ed, that moneys were realised in the execution of the decree, and the Income-tax 
Officer applied that he should be paid the income-tax dues by the debtor in preference 
to the judgment-creditor, and what the full bench held was that the Court had in- 
herent jurisdiction under s. 151 to recognise the prior claim of the Crown and to dis- 
charge the debt of the Crown although the procedure laid down in the Income-tax 
Act under s. 46 had not been followed, and it is in this connection that certain obser- 
vations have been made by the learned Chief Justice Leach which are of some in- 
terest: At p. 363 the learned Chief Justice says : 

“The learned advocate forthe petitioner then contends that as a private person cannot enforce 

payment without first obtaining a decree; the Crown is in the same position. The argument is 
that a private person is governed by the provisions of the Civil P. C. and as there is nothing in 
the Code which places the Crown in a different position the procedure there contemplated must 
be followed. I am unable to agree. This argument ignores the special position of the Crown, 
the special circumstances and the Court’s inherent powers. It cannot be denied that the Crown 
had the right of priority in payment of debts due to it. It is a right which has always existed 
and has been repeatedly recognized in India. If the Crown is entitled as it is, to prior payment 
over all unsecured creditors, the position of secured creditors does not arise., I see no reason why 
the Crown should not be allowed to apply to the Court for an order directing its debt to be paid 
out of moneys in Court belonging to the debtor, without having to file a suit. Of course it must 
be a debt which is not disputed or is indisputable. In this case the debt represents money due 
to the Crown under the Income-tax Act and the demand of the Income-tax Officer is not open 
to question.” 
Therefore, in the opinion of the ee Chief Justice it had never been disputed in 
India that the Crown had priority with regard to its debts over all unsecured debts. 
No question arose of the debts being judgment-debts or otherwise.’ If the other 
competing debts were unsecured, then the right of the Crown to priority or precedence 
arose. 

_ Mr. Seorvai has contended that the English principle of the debts of the Crown hav- 

ing priority is based upon the prerogative of the Crown, and that principle would not 
app y to India. In our opinion, whatever may have been the historical origin of the 
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principle which gives priority to the debts due to the Crown, when the English ote 
came to consider this question the principle had become a part of the Common law 
of Hoagland. It is not so much because the Crown has any special privileges in 
England that this principle has been upheld, but it is because the State in England 
has taken the place of the Crown and the English Courts have continued the privi- 
lege which was once the privilege of the King and have afforded the same privilege 
to the State because they have realised that the State has certain rights and privi- 
leges which cannot be overlooked. Mr. Seervai says that to uphold the King’s pre- 
rogative in India after 1950 would be to go counter to the basic structure of our Con- 
stitution. It is true that our Constitution sets up a democratic socialist rgpublic 
and we would be loath to give effect to any principle of law which was inconsistent 
with the democratic or socialistic principles which we have acceptedin our Constitu- 
tion. But it would be an exaggeration even to suggest that the England of today 
is not democratic or socialistic, and if the English Courts have upheld this principle, 
they could not have done so if they had realised that it was no longer consistent with 
the modern trends of constitutional theory prevailing in England today. Even in a 
democracy and even under socialism the State must have certain rights and privileges. 
The State has to govern, the State has to find money to be used for socialistio princi- 
ples, and the Courts have always given every facility to the State to realise moneys 
which are not collected for any private purpose but are intended for the public coffer 
and which are ultimately intended for the public need. This principle which has 
been enunciated in the English Courts and which has been accepted by our Courts 
18 not a principle which is peculiar to British jurisprudence. As far back as Secy. 
of State for India v. Bombay Landing & Shipping Co., Mr. Justice Westropp, as he then 
was, pointed out at p. 48 that this principle was no novelty in Indis, and he refers to 
Hindu jurists’ who have laid down that a debtor shall be forced to pay his creditors 
in the order in which the debts were contracted, after first discharging those of a priest 
or the King. Fortunately, under our Constitution the priest does not play any part, | 
but the King undoubtedly does, not the King of the old days in his personal dicta- 
torial capacity but the King in the form and shape of the State. The learned Judge 
also points out that Muslim Rulers in India were not prone to waive or abandon such 
royal prerogatives as they found existing in India, and he also points out that 
though this royal prerogative has been recognised in many statutes it does not follow 
that where there is no statutory recognition of this prerogative the prerogative should 
not be upheld as forming part of the Common law of England. If this principle 
formed part of the Common law of England, then that law has been preserved nador 
art, 372(1) of the Constitution. This was the law in force in India immediately before 
the commencement of the Constitution and it must continue in force until altered or 
repealed or amended by a competent Legislature or other competent authority. 

It has then been urged by Mr. Seervai that this part of the Common law is in- 
compatible with art. 14 of the Constitution and by reason of art. 13 as it is inconsis- 
tent with the provisions of Part III it must be declared to be void. Now, it is not 
true to say that the State is denying equality before the law to any person by claim. 
ing this special privilege. Article 14 would only be offended against if the State made 
a discrimination between one creditor and another or between one class of creditors 
and another. The principls of Common law is that the State has priority over all 
competing creditors if the debts are of the same quality, Mr. Seervai says that the 
competition here is between two creditors and one creditor cannot be preferred to 
another, and if that was done, there would not be equality before the law under art. 14. 
The answer to that submission is that the State here is not claiming as a creditor. 
It may be a creditor, but the right which it claims is in its capacity as the State and 
its contention is that as it is the custodian of public welfare, as moneys which it is 
claiming belong to the coffers of the State and are to be used in public interest, it 
should be given precedence over private creditors who have not to discharge the 
duties or responsibilities of the State. In our opinion, therefore, the Common law 
with regard to priority of debts due to the State is not in any way inconsistent with 
the fundamental rights embodied in- Part III of the Constitution. yin 

But even if we come to the conclusion that the State has priority with regard to 
this contractual debt over the debt due to the Bank of India, the two debts being of 
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equal degree, even so the State has no right to override a decree of a competent Court 
or an execution taken out in respect of a decree unless recy empowered by law. 
Section 11 of the Bombay City Land-Revenue Act is an illustration where the Legis- 
lature has empowered the State to override decrees, judgments and executions of a 
Court. It is also an instance where the Legislature has given precedence to the am- 
ount claimed by the State under the provisions of that Act over not only ordinary 
debts but judgment-debts and secured debts. But the Advocate General has not,been 
in a position to draw our attention to any provision in the law where in respect of a 
contract debt, such as we have before us today, any precedence has been given to the 
State by the Legislature. 

The position therefore that we find in this case is that the property of the judgment- 
debtor, respondent No. 3, has been attached by the Bank of India in execution of the 
decree obtained by the bank against him, and once the property is attached, the pro- 
perty is in the custody of the Court. Therefore to the extent that the Collector 
asserts his right to sell that property he is clearly in the wrong. It is only the Court 
that has the authority to sell the property as a consequence of the property being 
attached by the judgment-creditor. The Collector cannot disturb that attachment, 
nor can he take the property out of the custody of the Court. There is another aspect 
of the case which Mr. Seervai has emphasised and in our opinion rightly empahasised. 
All the cases to which our attention has been drawn bave one significant feature and 
that is that the State always made an application to the civil Court to establish its 
precedence with regard to its debts over the debts claimed by private parties, and 
even in the full bench case to which reference has been made the Madras High Court 
exercised its inherent jurisdiction under s. 151 of the Civil Procedure Code in order to 
direct the executing Court to pay to the State in preference to the judgment-creditor. 
Therefore, in our opirion, inasmuch asthe property of respondent No. 3 has been law- 
fully attached by the Bank of India andinasmuch asthat property is in the custody 
of the Court, the proper procedure for the State to follow is to make an application 
to the executing Court for payment of the amount due to it in priority to the debt of 
the judgment-creditor, the Bank of India. We understand that as a metter of fact 
the State has taken out a summons. Therefore it would be on that summons that 
the eur will have to decide whether the State should be paid in priority to the execut- 
ing creditor. . 

ow, it is just as well that we should lay down the practice which should be fol- 
lowed in cases like this because this is a novel case, and as far as Bombay is concerned, 
it has arisen for the first time. Ifa claim like this is made by the State. notices must 
be given by the executing Court to all parties concerned. If the debt is undisputed 
or indisputable, the Court would undoubtedly allow the claim of the State. If not, 
the Court will have to adjudicate upon the debt claimed by the State. It may even 
be that if the claim requires an elaborate and lengthy investigation, the Court may 
refer the State to a suit, and pending the disposal of the suit the Court may safeguard 
the property or the sale proceeds of the property. 

Mr. Seervai has raised a rather interesting question as to whether if respondent No. 3 
admits the claim of the State, it is open to the bank to challenge that claim in the 
executing Court. It would be for the executing Court, if and when such a contention 
is raised, to decide whether it is tenable. We may point out in fairness to the Ad- 
vocate General that he did argue that once the revenue authority attached the pro- 
perty the civil Court cannot question the attachment. Now, it may be, as we held in 
the earlier appeal, that the debtor may not be able to challenge the attachment be- 
cause he is bound by the contract which he has entered into with the State. But 
the.bank, as we have already pointed out, is not a party to the contract and therefore 
the bank cannot be bound by the terms of. the contract. The bank would only be 
bound by some law or some provision in any law, but as we have already said the 
Advocate General has failed to draw our attention to any law or any provision in any 
law by which the bank would be bound by.this attachment issued at the instance of 
the Collector. Therefore it is clear that once a valid order of attachment has been 
made by a civil Court, the revenue authority has no right to sell the property in enfor- 
cement of-its own attachment so long as the attachment of the civil Court conti- 
nues, unless a case falls under s. 11, and it is also clear that the property must besold 
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by the Court, and it is only in execution proceedings in the civil Court that the ques- 
tion of the right of the State to claim its debts in priority to those of the judgment- 
creditor can arise and can be decided and determined. i 

Now, it has also been argued by Mr. Seervai that there is no valid attachment in 
this case and therefore no question of the right of sale by the Collector can arise. 
It is true that under s. 13 of the Bombay City Land-Revenue Act the Collector can 
levy fhe revenue due under that Act by attachment and sale, and therefore before the 
Collector can sell the property of the defaulter that property has to be attached, and 
the question that falle for determination is whether there was a proper attachment 
in this case. Now, the Privy Council in dealing with attachments under the Civil 
Procedure Code has laid down that the attachment is the real thing and that attach- 
ment itself is something separate from the mere order of attachment. The Civil 
Procedure Code contains elaborate rules as to how an attachment is to be effected. 
When we turn to the Bombay City Land-Revenue Act no procedure is laid down as to 
how an attachment is to be effected, and therefore in order to come to the conclusion 
that there is an attachment under the provisions of that Act all that we have to be 
satisfied about is that the provision with regard to attachment has been substantially 
complied with. 

Now, Mr. Soervai in the first place draws our attention to the warrant of attach- 
ment. That warrant is issued to three process servers, one of them being Ramalin- 
gam who was a witness in the Court below, and he is authorised by the Collector to 
enter into and take possession of the land and other property moveable or immoveable 
as mentioned in the accompanying Schedule and to continue in such possession. 
Mr. Seervai says that if the attachment was to be effected by possession of the pro- 
perty, then Ramalingam should have taken possession of the property, the possession 
being such as the nature of the property was capable of, and as this property was 
tenanted, Ramalingam should have asked the tenants not to pay rent any further to 
respondent No. 3,theirlandlord. But Mr. Seervai says that it is common ground that 
no possession was taken of this property either physically or constructively and res- 
pondent No. 3 continued in possession of the property. Therefore Mr. Seervai’s 
contention is that the mode of attachment was laid down in the warrant of attach- 
ment itself, that that mode was not complied with, and therefore there was no at- 
tachment of the property at all. Mr. Seervai also draws our attention to the evi- 
dence of Ramalingam who admits in cross-examination that he did not go to serve 
the warrant of attachment on respondent No. 3 nor did he serve such a warrant. 
So, says Mr. Seervai, there is not even a service of the warrant of attachment upon the 
debtor. 

Now, as we have pointed out that no procedure is laid down in the Bombay City 
Land-Revenue Act with regard to the mode of attachment, what we have to consider 
is what is the object of attachment. The object of an attachment is to give notice to 
the debtor and to the public that they should not deal with the attached property and 
also to give notice to the debtor that the property is liable to be sold if he does not 
discharge his debt. Now, when we look at the evidence, we are satisfied that that 
object has been amply achieved and the debtor had notice of the attachment, the 
public had notice of the attachment, that everybody concerned knew that the debtor 
had defaulted, and that his property would be sold unless he paid up his dues. In 
the first place, the Advocate General rightly points out that the warrant of attach- 
ment does not in terms say that the attachment is to be effected by Ramalingam 
going into possession of the property. This warrant authorises him to enter into 
possession, and the mere fact that he does not act upon this authority does not mean 
that in law there was no attachment. There is the evidence of respondent No. 3 
himself that Ramalingam came to him and demanded the moneys trom him, whereupon 
respondent No. 3 informed him that he was unable to pay. He then told him that 
Government would attach his properties and he produced a piece of paper and asked 
for details of his properties which were set out on that piece of paper. Although 
respondent No. 3.denies the fact that the warrant of attachment was shown to him, 
the learned Judge below has accepted the æ idence of Ramalingam on this point waen 
he says that he showed respondent No,» the warrant of attachment and told him 
that if he did not pay the amount his ‘properties would be attached. He has.also 
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giveg evidence that after showing respondent No. 3 the warrant of attachment he 
‘went to the property and he pasted there the notices of sale and that was done with a 
beat of battaki. This evidence, therefore, clearly establishes that the real purpose for 
which the attachment is made was carried out by what Ramalingam did in connection 
with this warrant of attachment. It may be that service was not effected as required 
by the Civil Procedure Code. It may be that the attachment was not effected with 
the formality required by the Code. But the Bombay City Land-Reverue Act does 
not provide for service of the order of attachment, nor does it priovide that the for- 
malities laid down in the Code should be complied with. In our opinion there is no 
substance in this contention and we must hold that there was a valid attachment by 
the Collector. 

The result, therefore, is that the petition must succeed. The order of the learned 
Judge below will be set aside and we will issue an order and direction upon the Col- 
lector not to proceed with the confirmation of the sale, and we will also direct the 
Court below to proceed with the execution application of the Bank of India in ac- 
cordance with law. 

We think that the fair order to make with regard to costs would be that the State 
of Bombay, respondent No. 2, should pay half the costs of the petition in the Court 
below and half the costs of this appeal. There will be no order as to costs of res- 
pondents Nos. 1, 3, 4 and 5 of the petition or of the appeal. Costs of the petition and 


of the appeal to be taxed. 
Petition allowed. 


Attorneys for appellants: Mulla & Mulla: Craigie Blunt & Caroe. 
Attorneys for respondent: Little æ Co.: Divecha & Co. 


x 
Before the Hon'ble Mr. M. O. Chagla, Chief Justice, and Mr. Justice Digit. 


THE COMMISSIONER OF LABOUR ». THE ASSOCIATED CEMENT COM- 
PANIES, LTD.* 

Industrial Employment (Standing Orders) Act (XX of 1946), Secs. 3, 4, 5, 15—Draft standing orders 
submitted to Certifying Officer—Such orders not in conformity with model standing orders-— 
Certifying Officer and appellate authority whether have jurisdiction to alter or amend draft standing 
orders—-Whether these authorities can insist upon employer conforming to model standing orders 
—Obligation cast upon employer to conform draft standing orders to model standing orders 
whether subsists in case of employer who has settled conditions of serotce of his employees— 
Preamble of an enactment—Whether preamble can qualify or cut down the enactment—Con- 
struction of statute—Circumstances under which Court may look at debate in Parliament or in 
Legislature to construe an Act. . 

The Certifying Officer and the appellate authority under the Industrial Employment 
(Standing Orders) Act, 1946, have jurisdiction to alter or amend the draft standing orders 

. submitted to the Certifying Officer under s. 8 of the Act which are not in conformity with 
the model standing orders. It is incumbent upon these authorities to insist upon the standing 
orders conforming to the model standing orders, unless the employer can satisfy them that 
it is not practicable for him to do so. 

Section 8(2) of the Industrial Employment (Standing Orders) Act, 1946, casts an obli- 
gation upon the employer to see that the draft standing orders which he submits shall as 
far as practicable conform with the model standing orders. The section in casting this 
obligation upon the employer makes no distinction whatever as to whether there are existing 
conditions of service or there are not. The obligation has been cast upon every, employer, 
and the section cannot be construed so as to make an exception in the case of an employer 
who uae settled certain conditions of service which should apply to his employees. 

E. W. Union v. U. P. Electric Supply Co., dissented from. 
Baktavatsalu v. Chrome Leather Co.,* referred to. 

. It is erroneous to judge of the mischiefs aimed at by the Legislature merely from the fact 
that only some of the mischiefs are enumerated in the preamble of an enactment and not all 
of them. If the language of the enactment is clear and that language leads the Court only 

* Decided, December 2 1964. O. C. J. Appeal 1 1049] ATR. All. 504. 


No. 122 of 1954: Miscellaneous Application 2 [1961] A.I.R. Mad. 856. 
No. 267 of 1954. 
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to one conclusion that the Legislature was aiming to remove other mischiefs ‘besides the 
mischiefs referred to in the preamble, then the Court must give effect to the clear language: 
of the enactment and help the Legislature to remove the mischiefs indicated. 

Powell v. Kempton Park Racecourse Company}, referred to. 

If it is relevant and material to consider the circumstances under which an Act was passed 
and the reasons which necessitated it, then the Court may, with great caution, look at the 
debate in Parliament or in the Legislature. But this principle would only apply where 
a question arises for the decision of the Court de hors the Act or statute. 

Chiranjitlal Chowdhurit v. The Union of India and The State of West Bengal v. Subodh 
Gopal Bose,’ referred to. 


THE ASSOCIATED Cement COMPANIES LTD., Dwarka Cum™unt Worxs and the 
Associated Cement Companies Ltd., Sevalia Cement Works (petitioners) submitted 
certain draft standing orders to the Commissioner of Labour, Bombay, in bis capacity 
of Certifying Officer under the Industrial Employment (Standing Orders) Act, 1946, 
for certification. The Commissioner of Labour certifiedsthe draft standing orders 
with certain modifications. The petitioners objected to the modifications made by 
the Commissioner of Labour and appealed’ to the Industrial Court, Bombay. The 
standing orders which were the subject-matter of the appeal included inter alia (1) 
portions of standing order No. 9 as certified, being portion of standing order No. 3 
of the original draft as submitted by the petitioners, concerning notice to be given in 
case of closure of a shift which according to the draft standing order should have been 
fourteen days and which the Commissioner had altered to one month in accordance 
with model Standing Orders prescribed under the Act; and (2) portion of standing 
order No. 16 inthe original draft concerning atriking work without giving fifteen dave 
previous notice to the company which was included under the heading of acts or 
omissions constituting misconduct but which was deleted by the Commissioner 
in his certified standing order No. 22 because‘no such conduct was contemplated by 
the model Standing Orders as an act or omission that. should be treated as miscoa- 
duct. The Industria! Court confirmed the decision of the Cemmissioner of Labour 
holding that the Commissioner had jurisdiction to insert or delete clauses in the draft 
standing orders so as to bring them in line with-the model Standing Orders. 

The petitioners applied to the High Court for a writ of certiorari against the orders 
passed by the Commissioner and the Industrial Tribunal. The petition was heard 
by Coyajee J., who, on September 30, 1954, quashed the orders of the Commissioner 
and the Industrial Tribunal, delivering the following.judgment :— ; 


Corasue J. The petitioners are a limited company carrying on business as Dwarka 
Cement Works at Dwarka and Sevalia Cement Works at Sevalia in the district of 
Khaira. Respondent No. 1 is a member of the Industrial Court, respondent No. 2 
is the Commissioner of Labour and respondent No. 3 is the General Secretary of 
Dwarka Cement Works Employees Union. Respondent No. 4 is sued on behalf of 
all the other workmen employes by Dwarka Cement Works. . 

In this petition the petitioner company complains of certain orders made under the 
Industrial Employment (Standing Orders) Act, 1946, together with the Bombay 
Industrial Employment (Standing Orders) Rules, 1948. The orders were made by 
Certifying Officer under the said Act and the orders were confirmed by the Appellate 
Authority under the Act. The petitioners complained that in accordance with the 
provisions of this Act they had forwarded their standing orders for the approval 
of the Certifying Authority and the Certifying Authority has altered the said orders 
contrary to the provisions of this Act and thereby exceeded the jurisdiction vested 
in the Certifying Authority. 

It is necessary for the purpose of understanding this contention to see what is the 
scheme of the Act. Shortly put, on a persual of the several relevant sections it is clear 
that the Act is framed for the purpose of crystallising the different heads of terms bet- 
ween the emplover and the employees, so that no friction may arise as to what those 
terms and conditions were which should be made known to the employees by such 
standing ordersin writing exhibited on a board, and under s. 12 it is stated that oral 


1 [1899] A.C. 143, - e 8 [1954] S.C.R. 587, 627- 
2 [1950] S.C.R. 869, 879. ‘ 
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evidence in contradiction of standing orders is not admissible, namely that no oral 
evidence having the effect ofadding to or otherwise varying or contradicting standing 
orders as finally certified under this Act shall be admitted in any Court. 

Under s. 2(g) “standing orders” are defined and s. 2(g) saye “ ‘standing orders’ means 
rules relating to matters set out in the Schedule” and a schedule is given at the end of 
the Act which is headed ‘Matters to be provided in Standing Orders under this Act.” 
In other words the schedule gives classification of workmen, manner of intimation 
to workmen as regards hours of work, holidays, pay-days and wage rates. It also 
provides for shift working, attendance and late coming, and amongst other condi- 
tions are suspension or dismissal for misconduct, and acts or omissions which consti- 
tute misconduct for the purpose of suspension or dismissal. 

Section 3, sub-s.(2), read withs. 4, sub-s.(b), are the relevant sections for the purpose 
of determining this question. Under s. 3, within six months from the date on which 
this Act becomes applicable to an industrial establishment, the employer shall submit 
to the certifying officer five copies of the draft standing orders proposed by him for 
adoption in his industrial establishment, and thereafter sub-s.(2) runs as follows :— 

“Provision shall be made in such draft for every matter set out in the Schedule which may 

be applicable to the industrial establishment and where mode] standing orders have been prescrib- 
ed, shall be, so far as is practicable, in conformity with such model.” 
Section 4 talks of the conditions for certification of standing orders and sub-s. (a) 
states that provision is to be made in the standing orders for every matter set out in 
the Schedule which is applicable to the industrial establishment, and sub-s.(b) says 
that the standing orders are otherwise to be in conformity with the provisions of this 
Act and further says that it shall not be the function of the Certifying Officer or ap- 
pellate authority to adjudicate upon the fairness or reasonableness of the provisions 
of any standing orders. 

Then s. 5, sub-s.(2), says that the Certifying Officer shall decide whether or not any 
modification of or addition to the draft submitted by the employer is necessary to 
render the draft standing orders certifiable under this Act and shall make an order 
- accordingly. 

Under s. 15 power is granted to the Government to make rules and the appro- 
priate’ Government may make rules and in making such rules may (a) prescribe ad- 
ditional matters to be included in the Schedule and the procedure to be followed in 
modifying. standing orders certified under this Act in accordance with any such ad- 
dition and (b) set out model standing orders for the purposes of this Act. 

Although this is a long petition and counsel on behalf of the petitioners addressed 
the Court at great length the question to be answered is an exceedingly narrow one 
which does not present difficulty in answering the question. What has happened 
is that the Government have made rules under s. 15 and have prescribed a model 
standing order as they are empowered to do under s. 15, sub-s.(b). The petitioners 
complain that the Certifying Authority has no power to deal with the reasonableness 
or fairness of any item in the standing orders and the change made by the Authority 
in the standing orders submitted by the petitioners is not warranted under the powers 
granted to the Certifying Authority under this Act. If one looks at exh. C under the 
draft standing orders submitted, it is stated that a notice of 14 days shall be given in 
the event of the discontinuance of a shift." Under the model standing orders it is 
stated that where a permanent workman is discontinued from service or discharged 
a notice of one month will be given, and in the standing ordersas certified in appeal 
by the Appellate Certifying Authority it is stated that the workman is to be discharg- 
ed only after a notice of one month is given 

The question is whether the Certifying Authority and the Appellate Certifying Au- 
thority have a right to adjudge upon such an item and alter the term itself. It is 
argued that the only authority vested in the Certifying Authority is to see that the 
draft standing orders submitted are in accordance with the model standing orders as 
far as the items therein are concerned and it is not for the Certifying Authority to 
deal with the fairness or reasonableness of the item itself. If one now turns again to 
the standing orders one will see that items 1 to 11 are set out in the model standing 
orders and it would be the duty of the Certifying Authority to see that all these items 
are as far as practicable included in any standing orders submitted for certification, 

L, Rate 
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but it is not, as contended on behalf of the petitioners, the function of the Certifying 
Authority to adjudge upon the fairness or reasonableness of any particular item as 
ae ee the terms between the employer and the employees. 

ow, it is contended on behalf of therespondents that s. 3, sub-s.(2), makes it abun- 
dantly clear that the duties cast upon the Certifying Authority are to see that pro- 
vision is made in such draft for every matter set out in the Schedule which may be 
applicable to the industrial establishment and where model standing orders have been 
prescribed the section says that it shall be “so far as is practicable in conformity with 
such model”. It is argued by Mr. Seervai on behalf of the respondents that the con- 
tention on behalf of the petitioners may be presentable in cases where no model stend- 
ing orders are prescribed under the Act, but once the Government entered the field 
by prescribing model standing orders it is incumbent upon the Certifying Authority 
to see that the orders submitted for certification shall be in conformity with the model 
with the only limitation set outin s. 3, sub-s.(2), namely “sofaras is practicable.” It 
is argued on the other hand that s. 4, sub-s.(6), clearly defines the power of the Certify- 
ing Officer and the Appellate Authority namely that it shall not be the function of the 
Certifying Officer or Appellate Authority to adjudicate upon the fairness or reasonable- 
ness of the provisions of any standing orders. 

Now, as stated above, it is quite clear on reading s. 3, s. 4 and s. 12 together and 
looking at the preamble that the object of the Act is to require employers in industrial 
establishments to define with sufficient precision the conditions of employment under 
them and to make the said conditions known to workmen employed by them. Now 
once these conditions which are a matter of contract between the employer and the 
employees are set out, it is laid down by s. 12 that once they are laid down in the form 
of standing orders no oral evidence shall be led to have the effect of adding to or 
otherwise varying the same. In other words the object is clear to my mind and that 
is that the workmen should know clearly what their terms of engagement are and what 
is their liability. The model standing orders on the other hand necessarily include 
certain items namely the items set out in the Schedule and they are items 1 to 11 in 
the Schedule. It may be that certain items in the Schedule are not and cannot be 
applicable to certain types of industry and therefore a provision is made in s. 3, 
sub-s.(2), that these items shall beincludedso far asis practicableand in so far as they 
are practicable they shall be in conformity with the model. . 

The whole question is whether the Certifying Authority should be allowed to travel 
beyond what { haveindicated above, namely to see whether all the items as set out in 
the model standing orders are also in terms set out in the draft standing orders sub- 
mitted to him. To allow the respondents’ contention would be to allow the Certify- 
ing Authority to travel beyond the jurisdiction vested in him under s. 4, sub-s.(6), 
and that to my mind is a provision necessarily madesoasto prevent Certifying Officers 
and. Certifying Authorities from imposing a contract on the parties. To hold otherwise 
would be that the Act should be read as if the Certifying Officer and the Appellate 
Certifying Authority are empowered to impose any terms on the contracting parties 
or to vary the terms of contract already existing between the parties, which could not 
ee be the intention of this Act, because if that were so the words “it shall not 

e the function ofthe Certifying Officer or Appellate Authority to adjudicate upon the 
fairness or reasonableness of the provisions of any standing orders” would not have 
been there at all, and to construe otherwise would amount to wiping out this 
provision from the Act. 

From this point of view a further point made by counsel on behalf of the petitioners 
is worth mentioning and that is this that if this Act were to be read as anything more 
than this that the object of the Act was to allow workmen to know the terms and 
conditions of service and once they are made part of the standing orders no oral avi- 
dence to the contrary is adduced so that the employers do not resile from their con- 
tract. Therefore to allow the certifying officer or the appellate certifying authority 
to tinker with any particular item or items of the standing orders would be tanta- 
mount to empowering them to enter upon an adjudication in an industrial dispute. 
It is perfectly true that under the Act both the employers and the Union representing 
the employees are to be heard by the Certifying Authority before he delivers.the final 
draft, but that is to my mind oly for the purpose of ascertaining which of the items 
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in the model standing orders should be embodied in the standing orders submitted 
and that as far as practicable as set out in s. 3, sub-s.(2). 

This construction of the Act is the only construction I am prepared to accept, be- 
cause if the Certifying Authority is allowed to be beyond what I have indicated above 
it is as if he is authorised to take upon himself the functions that are for an adjudi- 
cator to discharge under the Industrial Disputes Act. In fact if disputes arises bet- 
ween employers in industries and employees represented by their Union on the terms 
and conditions of their work that to my mind is expressly provided for under the 
Industrial Disputes Act and that is the Act under which such questions must be 
resolved and that is why to my mind it is expressly laid down under s. 4 that it shall 
not be the function of the certifying officer or appellate authority to adjudicate 
upon the fairness or reasonableness of the provisions of any standing orders. 

On the above construction of the relevant sections.I am of the opinion that the 
function of the certifying authority and the appellate certifying authority is limit- 
ed to seeing whether the items set out in the model standing orders are included in 
the draft standing orders submitted in so far as they are practicable and that is all 
and it is not the function or within the jurisdiction of the certifying authority or the 
appellate certifying authority to decide upon the nature of any particular term or 
condition between the employer and the employees. 

On that finding I hold that the petition is properly brought and rightly presented 
and that an order must be made issuing a writ under art. 226 of the Constitution 
against respondents Nos. 1 and 2 in the nature of a writ of certiorari quashing the 
orders made, dated May 21, 1954, and May 5, 1953. There will be no order ag re- 
gards costs, 


The Commissioner of Labour appealed. 


H. M. Seervai, for the appellant. 
8. D. Vimadalal, for respondents Nos. 1 and 2. 
D. H. Buch, for respondent No. 4. 


Cuacta C. J. A short question has been raised in this appeal which however 
interesting is really not capable of very great elaboration. The petitioners, which 
are two limited companies, submitted certain draft standing orders to the Commis- 
sioner of Labour and the Commissioner certified them with certain modifications. 
The petitioners objected to the modifications made by the Commissioner and appealed 
against his decision. The Appellate Authority confirmed the decision of the Com- 
missioner of Labour, and the petitioners applied for a writ of certiorari against the 
decision of the appellate authority, and Mr. Justice Coyajee quashed the order of the 
appellate authority, and the Commissioner of Labour has come in appeal. 

In order to decide the rights of the parties we have to consider and construe a very 
short, and in our opinion a very simple Act passed by the Indian Legislature being 
the Industrial Employment (Standing Orders) Act (XX of 1946). The Act is entitled : 

“An Act to require employers in industrial establishments formally to define conditions of 
employment under them.” 
The preamble of the Act is in the following terms: 

“Whereas it is expedient to require employers in industrial establishments to define with 
sufficient precision the conditions of employment under them and to make the said conditions 
known to workmen employed by them.” 


Section 1 deals with the application of the Act. Section 2 is the interpretation sec- 
tion, and the only relevant definition which may be referred to is in cl.(g) which defines 
“standing orders” as rules relating to matters set out in the Schedule, and when we 
-turn to the Schedule it deals with 11 matters which have got to be provided in the 
standing orders under this Act. Then comes s. 3 and sub-s.(Z) casts an obligation 
upon every employer. ofan industrial establishment to whom the Actis made applicable 
to.submit to the certifying officer, who in this case is the Commissioner of Labour, 
five copies of the draft standing. orders proposed by him for adoption in his industrial 
‘establishment. Sub-section (2) deals with what provision has got to be made in this 
draft, and it lays down: 

“Provision shall be made in such draft for every matter set out in the Schedule which may 
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be applicable to the industrial establishment, and where model standing orders have been pres- 
cribed, shall be, so far as is practicable, in conformity with such model.” 


It is clear from the language used by the Legislature that a duty and obligation is 
cast upon the employer to make provision for every matter embodied in the Schedule, 
and slso where model standing orders have been prescribed, to bring this draft in 
conformity with such model, the only qualification being that the conformity with 
the model should be so far as is practicable. In other words, unless it is impracticable 
it is incumbent upon the employer to prepare a draft which is in conformity with 
the model prescribed. Then s. 4 deals with conditions for certification of standing 
orders. Two conditions are laid down which it is necessary to comply with in order 
that the standing orders should be certified. The first condition is that provision 
is made therein for every matter set out in the Schedule which is applicable tothe 
industrial establishment, and the second condition is that the standing orders are 
otherwise in conformity with the provisions of this Act. It will be noticed that really 
s. 4(a) deals with the first obligation cast upon the employer under s. 3(2) which is to 
deal with every matter set out in the Schedule, and s. 4(b) deals with the second 
obligation cast upon the employer and which is to have the draft conform to the 
model. Section 4(b) requires the standing orders to be otherwise in conformity with 
the provisions of this Act and one of the clear provisions of the Act is that the standing 
orders shall, so far as practicable, be in conformity with the model standing orders. 
Then there is a proviso to s. 4 which lays down that it shall not be the function of the 
certifying officer or appellate authority to adjudicate upon the fairness or reasonable- 
ness of the provisions of any standing orders. If the draft submitted by the em- 
ployer complies with the two conditions laid down in ols.(a) and (b), then the certify- 
ing officer cannot sit in judgment upon that draft and investigate it from the point 
of view of reasonableness or fairness. But the proviso only comes into operation 
after the two conditions laid down in s. 4 have been complied with. It would not 
be open, for instance, to tho certifying officer to say that although the standing orders 
conform to the model, in his opinion even so the standing orders are not fair or reasons- 
ble. The Act does not permit the employee to challenge a standing order on the 
ground of its being unfair or unreasonable, but an employee can challenge the stand- 
ing orders either on the ground that there is an omission in them with regard to any 
matter included in the Schedule or, which is more important, that any one of the 
standing orders does not conform to the model standing orders. If the challenge is 
made by the employee, that challenge can be repelled by the employer if the em- 
ployer satisfies the certifying officer that he has not complied with the model standing 
orders because it was not practicable to do so. 

Section 5 deals with the procedure that the certifying officer has to follow on receipt 
of the draft standing orders. He has got to send a copy to the trade union, and where 
there is no trade union, to the workmen in such manner as he may prescribe. Sub- 
section(2) of s. 5 confers the power upon the certifying officer after hearing the em- 
ployer and the employee to decide whether or not any modification of or addition to 
the draft submitted by the employer is necessary to render the draft standing orders 
certifiable under the Act and shall make an order in writing accordingly. Therefore 
the certifying officer has been given the jurisdiction to modify or add to the draft, 
but his jurisdiction is limited to seeing that the draft complies with the conditions 
laid down ins. 4. It is only for that limited purpose that he has the jurisdiction to 
amend or modify the draft. Therefore, if he finds that a draft does not conform to the 
model and if he also finds that it is not impracticable to conform to that model, then 
it is open to him under this sub-section to amend, or modify the draft in order to bring 
it in conformity with the model standing orders. Sub-section (3) of s. 5 provides for 
the certifying officer certifying the draft standing orders after making the modifica- 
tions referred to in sub-s.(2) and to sending copies of it to the employer and to the 
trade union or other prescribed representatives of the workmen. 

The next relevant section is s. 8 wHich provides for the register of standing orders 
and a copy of all standing orders as finally certified by the certifying officer has to 
be filed in a register. Section 9 provides for the posting of standing orders-as finally 
certified. The posting is to be done by the employer on special boards to be maintain- 
ed for that purpose at or near the entrance through which the majority of the work- 


ioss4 COME. OF LAB. V. ASSOCIATED CEMENT ĠOMPANIES (0.0.3.)—Chagla C. J. 378 


men*enter the industrial establishment. Section 10 deals with the duration and 
modification of standing orders. Under sub-s.(1) except by agreement between the 
employer and the workmen, the finally certified standing orders shall not be liable 
to modification until the expiry of six months from the date on which the standing 
orders came into operation. Sub-section (2) gives the right to the employer who de- 
sires to modify his standing orders to apply to the certifying officer, and sub-s.(3) 
provides that the provisions of the Act shall apply in respect of an application for 
modification as they apply to the certification of the first standing orders. Section 
11 confers upon the certifying officer the powers of a civil Court and these powers are 
of receiving, administering oaths, enforcing the attendance of witnesses and compel- 
ling the discovery and production of documents, and the certifying officer is to be deem- 
ed to be a civil Court within the meaning of ss.480 and 482 of the Criminal Procedure 
Code. Section 12 is somewhat similar to s. 92 of the Evidence Act. It introduces 
a Tule of evidence and excludes oral evidence which may add to or otherwise vary or 
contradict standing orders as finally certified under the Act. In other words the 
only repository of the standing orders is the register which contains the standing 
orders as certified by the certifying officer and no other evidence. Section 13 deals 
with penalties and procedure and s. 15 confers the power upon Government to make 
rules with regard to various matters referred to in that section, and the two important 
subjects are : (a) prescribe additional matters to be included in the Schedule, and the 
procedure to be followed in modifying standing orders certified under this Act in 
accordance with any such addition; and (b) set out model standing orders for the 
purposes of this Act. 

ow, under this power to make rules the Government has framed model standing 
orders. The submission of Mr. Vimadalal is that this Act has an extremely narrow 
and limited objective and that objective is to compel the employer to define with pre- 
cision the existing conditions of service, to make these conditions known to the 
workers, and to prescribe a rule of evidence embodied in s. 12. It is seriously urged 
by Mr. Vimadalal that if an employer had settled certain conditions of service and 
those conditions applied to his employees before the Act was applied to him, his only 
obligation under the Act would be to submit a draft of AE orders embodying 
those existing conditions and the certifying officer would have no jurisdiction to alter 
or amend those standing orders even though they may not conform to the model 
standing orders. Itis urged that it was not the intention of the Legislature to standar- 
dize conditions of service. It is further urged that the only right to alter or amend 
the standing orders is conferred upon the employer, but it does not thereby mean that 
the employee is without a remedy. According to Mr. Vimadalal the only remedy that 
the employee has, if he is dissatisfied with any existing condition, isto raise an in- 
dustrial dispute under the Industrial Disputes Act. It is further pointed out that 
there is an express injunction upon the certifying officer against his going into the 
question of unreasonableness or unfairness of the standing orders and it is said that 
if the certifying officer wero to insist upon the employer submitting standing orders 
which are in conformity with the model standing orders he would really be going 
into the question of unreasonableness or unfairness. 

It is then urged that the State Government has not been given the power to legis- 
late with regard to what the standing orders should be and by their rule-making 
power conferred upon them under s. 15 the Government cannot insist upon a stand- 
ardization of conditions of service and cannot impose upon the employer the obliga- 
tion to fix conditions of service which are different from the conditions which existed 
at the time when the Act came into force. Now, there is one patent and salient 
fact about this Act which no amount of retiocination or argument can get over, and 
that is that the Legislature in clear and explicit terms under s. 3(2) has cast an 
obligation upon the employer to see that the draft of the standing orders which he 
submits shall as far as practicable conform with the model standing orders. It is 
difficult to understand in face of this clear mandatory provision how it is even possible 
to argue that the employer is not bound, if the existing conditions of service were 
different, to comply with this obligation. Realising the obligatory nature of the 
language used by the Legislature, Mr. Vimadalal was driven to suggest that when 
there are no existing conditions ofservice it may be that the employer would be bound 
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to submit draft standing orders which should be in conformity with the model st&nd- 
ing orders. Now, that argument really amounts to re-writing s. 3(2) of the Act. In 
other words, if Mr. Vimadalal’s contention were to be accepted, we should alter and 
amend the clear mandate of the Legislature by providing that the employer need 
not conform to that mandate except when conditions of service do not exist at the 
date the Act came into force. Now, in casting this obligation upon the employer, 
the Legislature has made no distinction whatever as to whether there are existing 
conditions of service or there are not. The obligation has been cast upon every em- 
ployer, and it is futile to suggest that we should so construe s. 3(2) as to make an 
exception in the case of an employer who has settled certain conditions of service 
which should apply to his employees. It may be pointed out that the case of the 
two companies in the petition is that they had, prior to-the Act coming into force, 
prepared certain standing orders which would apply to the employees of both the 
companies and therefore according to them there were existing conditions of service 
by whioh the employees were bound. 

Mr. Vimadalal wants us to look at the preamble of the Act and he wants to 
satisfy us that the Legislature in passing Act XX of 1946 had a very limited 
objective in mind, and according to him that limited objective was merely 
to compel the employers to set out the conditions of service with precision and to 
enable the employees to know what were the conditions of service by which they 
were governed. Mr. Vimadalal says that the Legislature never intended to alter 
or amend the existing conditions of service, nor to improve them by bringing into 
line with the model standing orders. According to Mr. Vimadalal that is the 
function of the Industrial Disputes Act, a separate piece of legislation, where the 
employee has a right to challenge a standing order on any ground, even including 
the ground that the standing order is not reasonable or fair. Now, if ever there 
was one canon of construction which has been universally accepted, it is this that 
when you are construing an Act you must first go directly to the Act and construe 
the language used by the Legislature. If the language is clear, explicit and un- 
ambiguous, then the duty of the Court is to give effect to the intention of the 
Legislature expressed in the Act and not anywhere else. It is elementary to say 
that the intention of the Legislature must be gathered from the language of the 
Act itself. It is only when there is ambiguity and when an expression used by 
the Legislature is capable of more than one meaning, that it is permissible to the 
Court to look at the preamble, even to look at the title of the Act, in order to find 
out what was the object with which the Legislature put the legislation upon the 
statute book or what was the mischief which the Legislature was out to remedy. 
We find it really difficult to understand what is the ambiguity in s. 8(2) which 
requires us to resolve that ambiguity by looking to the preamble. The language 
used in the Act is very simple ; the word ‘‘shall’”’ can have only one meaning; the 
direction to the employer that the draft standing orders must conform to the 
model standing orders as far as practicable can also have only one meaning. 
There are statutes which use abstruse language, which use words of equivocal 
meaning, but it is difficult to come across a provision of law which has been ex- 
pressed in simpler, clearer and more emphatic language. It is said that the 
ambiguity arises by reason of the fact that it is difficult to reconcile s. 8(2) with the 
proviso to s. 4. We do not understand what the difficulty is in reconciling these 
two provisions. As we have pointed out, in s. 8(2) no question of fairness or 
reasonableness arises. The only question to consider under s. 8(2) is whether the 
draft submitted by the employer conforms to the model standing orders or not. 
What the proviso to s, 4 deals with is an entirely different subject-matter and the 
Legislature has issued an express injunction against the certifying officer from 
sitting in judgment over the draft standing orders submitted by the employer on 
the ground that any. of the orders are not fair or reasonable. If the employer 
complies with the model standing orders and he has dealt with every matter set 
out in the Schedule, it will be incumbent upon the certifying officer to certify the 
standing orders. If the employer has not complied with the model standing 
orders, the certifying officer can take the employer to task, but even so the employer 
may still satisfy the certifying officer that try as he would he could not for practical 
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reas@ns conform to the model standing orders. If the certifying officer is satisfied 
with the explanation given by the employer, he must again certify the standing 
orders. Now, it is difficult to understand where in all this the question of reason- 
ableness and fairness comes in. It is not open to the employer to suggest that 
he cannot comply with the model standing orders because they are unfair or un- 
reasonable, nor is it open to the certifying officer to insist upon the employer 
conforming with the model standing orders on the ground that they are fair and 
reasonable if it is not practicable for the employer to conform to the model. 
Therefore, whether from the point of view of the employer or the certifying officer, 
the question of reasonableness and fairness of the standing orders does not arise 
at all. It may also be pointed out that wide powers are conferred upon the certi- 
fying officer under s. 11, and the only answer that Mr. Vimadalal can give as to 
under what circumstances the certifying officer can exercise these powers is that 
he must consider under s. 4(a) whether the standing orders have dealt with every 
matter set out in the Schedule and also whether any existing condition of service has 
been omitted from the standing orders if the employee makes a grievance about it. 
It is difficult to understand why, if an issue can arise before the certifying officer 
with regard to s. 4(a), no issue can arise with regard to s. 4(b) The certifying officr 
has as much the right to investigate into the question of every matter set out in 
the Schedule being included in the standing orders as to see that the standing 
orders conform to the model standing orders referred to in s. 8(%) of the Act. 

On the question of the preamble Mr. Vimadalal has referred us to certain author- 
ities, but as we said before, the position in law is perfectly clear and it would be 
sufficient to refer to the well known authority, Craies on Statute Law at page 188, 
where the learned author cites the Earl of Halsbury in Powell v. Kempton Park 
Racecourse Company! and the learned Law Lord lays down two propositions which 
he says are quite clear, one that a preamble may afford useful light as to what a 
statute intends to reach, and the other that if an enactment is itself clear and un- 
ambiguous, no preamble can qualify or cut down the enactment. The learned 
author also sounds a very useful note of warning and at the same page he says : 
“...There is, however, another rule or warning which cannot be too often repeated, that you must 
not create or Imagine an ambiguity in order to bring in the aid of the preamble or recital.” 
We are afraid that Mr. Vimadalal in this case has been creating or imagining an 
ambiguity when no such ambiguity exists, in order forcibly to bring before us the 
terms of the preamble so that we should construe sections not in the light of their 
own language, not according to the intention used by the Legislature and ex- 
pressed in the sections, but in the light of the preamble. But even when we turn 
to the preamble, there is not much in that preamble which helps Mr. Vimadalal. 
It is true that it refers to only two objects which the Legislature wants to achieve 
by passing this Act. One is to require employers in industrial establishments to 
define with sufficient precision the conditions of employment under them, and the 
second is to make the said conditions known to workmen employed by them. 
It will be noticed in the first place that the preamble does not use the expression 
“existing conditions of employment”. It is rather curious that although Mr. 
Vimadalal throughout his argument has laid emphasis on existing conditions of 
service, Act XX of 1946 neither in the preamble nor in any section thereof has used 
that expression at all. But as Maxwell on Interpretation of Statutes, 10th 
edn. at p. 46, rightly points out: 

“.. It is not unusual to find that the enacting part is not exactly co-extensive with the preamble.”’ 
The learned author says that in many Acts of Parliament, although a particular 
mischief is recited, the legislative provisions extend beyond it. Therefore, even 
though the particular mischief which is recited in the preamble is that employers 
do, not define with precision the conditions of employment and the employees do 
not know the conditions, when we turn to the enactment the Legislature has 
proceeded to deal with another important mischief and that is that the terms of 
service given to the employees are not such as the Legislature thinks in modern 
times the employee is entitled to, and that is why the Legislature has prescribed 
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model standing orders and has insisted upon the employer coriforming to that 
model unless it is not practicable to do so. Therefore it would be wholly errone- 
ous to judge of the mischiefs aimed at by the Legislature merely from the fact 
that only some of the mischiefs are enumerated in the preamble and not all of 
them. If the language of the enactment is clear and that language leads the Court 
only to one conclusion that the Legislature was aiming to remove other mischiefs 
besides the mischiefs referred to in the preamble, then the Court must give effect 
to the clear language of the enactment and help the Legislature to remove the 
mischiefs indicated. 

Mr. Vimadalal also at one time threatened to enlighten us by what the Law 
Member had said in introducing this Bill in the Legislature. With all respect to 
the Law Member, we prefer to construe an Act of Parliament of the Central 
Legislature by the language used by the Legislature and not by what the Minister 
introducing the Bill thinks the Legislature is going to do or should do. Mr. 
Vimadalal told us that he had the high authority of the Supreme Court in support 
of this proposition. When we turn to the Supreme Court, the passage relied upon 
this Chiranjitlal Chowdhuri v. The Union of India! and Mr. Justice Fazl Ali says 
t 

.-On the other hand, how inportant the doctrine of burden of proof is and how much 
harm « can be caused by ignoring it or tinkering with it, will be fully illustrated, by ‘referring to 
the proceedings in the Parliament in connection with the enactment of the Act, where the circum- 
stances which necessitated it are clearly set out. Iam aware that legislative proceedings cannot 
be referred to for the purpose of construing an Act or any of its provisions, but I believe that 
they are relevant for the proper understanding of the circumstances under which it was passed 
and the reasons which necessitated it.” 

Now, it is perfectly true that if it is relevant and material to consider the circum- 
stances under which an Act was passed and the reasons which necessitated it, 
then the Court may, with great caution we may add, look at the debate in Parlia- 
ment or in the Legislature. But this principle would only apply where a question 

arises for the decision of the Court de hors the Act or the statute. For instance, 
if the Court is considering art. 19 of the Constitution and the question that it has 
got to decide is whether the restriction imposed by the Legislature is a reasonable 
restriction or not, the Act passed by the Legislature can throw no light on that 
question. Therefore it would be open ‘to the Court not only to consider the 
affidavits made by Government to explain what the nature of the restriction was, 
not only to consider the affidavits made by the petitioner challenging the restric- 
tion as unreasonable. but to look also at the speeches made in Parliament which 
would go to show why the Act was necessary and under what circumstances it 
was passed. This is also what is said in a later case of the Supreme Court in 
The State of West Bengal v. Subodh Gopal Bose?. In that case Mr. Justice Das 
expressly says that the High Court did not consider many matters which would 
have helped it to come to the right conclusion as to the reasonableness of the 
restrictions imposed by the impugned section, and he says that the statement of 
objects and reasons should have been placed before the High Court. 

Reliance is placed on two decisions of two High Courts which have taken the 
view contended for by Mr. Vimadalal. The first is a judgment of the Allahabad 
High Court and it is a judgment of a single Judge Mr. Justice Wanchoo. The 
case is reported in E. W. Union v. U. P. Electric Supply Co.” Mr. Justice hbo eauee 
accepted the a ent of the employer that the provision in s. 8(2) is merel 
help and guide the employers as to how they should frame the draft standing or an 
it has nothin ing to do with the power of the certifying officer to substitute the model 
standing orders for the draft standing orders. With great respect to the learned 
Judge, he has overlooked the language of s. 8(2) which is imperative i in its character. 
He has also overlooked the provisions of s. 4(b) which requires that every draft 
standing order shall be in conformity with the provisions of the Act which in- 
cludes s. 8(2). The learned Judge also observes that the certifying | officer cannot 
make any changes in the provisions of the draft, where those provisions are clear, 
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on the ground that the provisions made in the draft are not reasonable and fair 
and that other provisions which may have been provided in the model standing 
orders should be substituted for them. - Again, with very great respect, the ap- 
proach of the learned Judge, in our opinion, is erroneous. When the certifying 
officer insists upon the employer bringing his draft standing orders in accordance 
with the model, he does not do so on the ground that the draft standing orders 
submitted by the employer are unreasonable or unfair; he does so in order that 
the statutory obligation upon the employer under s. 8(2) should be discharged by 
him. In other words, he insists upon the draft standing orders being amended 
in order that it should be in conformity as far as practicable with the model stand- 
ing orders, which is exactly what the Legislature has provided in s. 3(2). We are, 
therefore, unable to agree with the view of the provisions of the Act taken by the 
learned Judge of the Allahabad High Court. 

The other decision relied upon is the decision of the Madras High Court reported 
in Baktavatsalu v. Chrome Leather Co.1 The question with regard to the construc- 
tion of this Act did not directly arise before the Madras High Court. The question 
that really arose was whether an employee was entitled to raise an industrial 
dispute with regard to a standing order which gave effect to the existing right of 
the employee, and it was in this connection that the Madras High Court looked 
at the provisions of the Act which we are considering, and Mr. Vimadalal has relied 
on the judgment of Mr. Justice Horwill where the learned Judge says (p. 861): 

, “...It is thus seen that the purpose of this Act is very circumscribed and has, for its sole 
purpose, the clarification of the existing contract between the parties & affords no machinery 
at all for the changing of existing conditions in pursuance of an industrial dispute.” 

We may point out, again with respect to the learned Judge, that in expressing 
this opinion the learned Judge has not referred to s. 8(2) of the Act at all. We 
are sure that if the learned Judge had referred to that section, he would have 
come to the conclusion that the purpose of the Act was not so circumscribed as 
the learned Judge thought it to be 

. There is only one other minor matter to which reference might be made and 
that is that the decision of the Commissioner of Labour, the certifying authority, 
which has been confirmed by the appellate Court, has also been challenged on a 
slightly different ground from the one on which the other changes made by the 
Commissioner is challenged by the petitioner. It seems that the model standing 
orders in cl, 22 set out the acts or omissions on the part of an employee which will 
amount to misconduct and one of the acts is going on an illegal strike or abetting, 
inciting, instigating or acting in furtherance thereof. The draft standing orders 
submitted by the petitioners added a further act which would constitute mis- 
conduct on the part of the employee and that act was striking either singly or 
with other workers without giving 15 days’ previous notice. The intention of the 
employer by introducing this new ground was to make even a legal strike mis- 
conduct on the part of the employee if he did not give 15 days’ previous notice. 
Both the Commissioner of Labour and the appellate Court have struck out from 
the draft this particular additional act of misconduct, and Mr. Vimadalal’s con- 
tention is that this is not a case of not conforming to the model standing orders 
but this is a case where the standing orders are silent and it is open to the employer 
to deal with a matter which has not béen dealt with by the model standing orders, 
and according to Mr. Vimadalal in rejecting this additional ground of misconduct 
the Commissioner of Labour has really held that it is not fair or reasonable on' the 
part of the employer to make a legal strike on the part of the employee a ground of 
misconduct. Mr. Vimadalal would be right if the decision of the Labour Com- 
missioner or of the appellate authority turned upon the question of fairness or 
reasonableness, As we have already pointed out, the certifying officer and equally 
the appellate authority had no jarvediction to go into the question of fairness or 
reasonableness of any standing order. But in our opinion it is clear that when the 
model standing orders laid down certain specific acts or omissions as constituting 
misconduct and if the employer adds to those cases, he is clearly not conforming 
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to the model standing orders. It was open to the employer to point out tocthe 
authorities that it was not practicable in his case to conform with regard to those 
matters to the model standing orders. But noattempttodo so has been made and 
the only ground taken up by the employer is that the decision of the authorities 
is without jurisdiction. 

In our opinion, therefore, both the decision of the Commissioner of Labour and 
the appellate authority was a decision with jurisdiction. It may hardly be said 
that we are not concerned with the merits of the decision. The ground on which 
Mr. Justice Coyajee quashed the order of the appellate authority was that it was 
an order without jurisdiction. Mr. Vimadalal has attempted to support the order 
of the learned Judge also on the same ground, and his contention really has been 
that it is not competent to the certifying officer or the appellate authority to 
alter or amend the draft standing orders submitted by the em ver if those stand- 
ing orders embody the existing conditions of service even though they do not 
conform to the model standing orders. The view we take is that not only the 
certifying officer and the appellate authority has jurisdiction to alter or amend 
the standing orders which are not in conformity with the model standing orders, 
but it is incumbent upon these authorities to insist upon the standing orders 
conforming to the model standing orders unless the employer can satisfy them 
that it is not practicable for him to do so. 

The result, therefore, is that the order of the learned Judge below will be set 
aside and the petition will be dismissed and the appeal will be allowed. The 
learned Judge below has made no order as to costs of the petition. We see no 
reason why we should interfere with that order. With regard to the costs of the 
appeal respondents Nos. 1 and 2 must pay the costs of this appeal both of the 
appellant and of respondent No. 4. 

Appeal allowed. 

Attorneys for appellant: Litile & Co. 

Attorneys for respondents: Payne & Co.: Bhatshanker Kanga & Girdharlal. 


Before the How ble Mr. M. C. Chagla, Chief Justice, and Mr, Justice Distt. 
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Indian Companies Act (VLI of 1913), Secs. 202, 170—Leiters Pateni, Cl. 1§—Civil Procedure Code 
(Act V of 1908), Secs. 96, 104, O. XLIUI—Petition for winding up of company—Company 
Judge on Original Side of High Court making order under 8. 170 of Indian Companies Act ad- 
journing petition after hearing it on merits—Whether such order appealable under 8. 202 of 
Indian Companies Act—Right of appeal whether provided under 8.202 against procedural order 
or decision—Construction of 8. 202—Petttioners, presenting winding up petition, making out 
case for winding up of company and satisfying Court that company insolvent and tis substra- 
tum gone—Whether motive of petitioners in presenting application relevant for consideration 
of Court—-Whether order of winding up to be made or not. 

An order made under s. 170 of the Indian Companies Act, 1918, by the Company Judge on 
the Original Side of the High Court on a petition to wind up a company, refusing to wind up 
the company and adjourning the petition after hearing it on merits to a future date, is an 
order which is appealable under s. 202 of the Act. 

Under s. 202 of the Indian Companies Act, 1918, a right of appeal is not provided against 
any procedural order or decision which in no way affects the rights or liabilities of parties, 
The order or decision given by the Court in its winding up must be such as would in any way 
deprive or affect the right of a party, which would make the party aggrieved by that order, 
and which would make him desire to come to a higher Court for getting the order passed by 
the trial Court rectified. Therefore when an order is made by the Company Judge under 
s. 170 of the Act refusing to pass an order of winding up but postponing the petition to a 
later date when he might consider whether an order for winding up should be made or not, 
it is not a procedural order but it is an order which affects the rights of the petitioner. 

The first part of s. 202 of the Indian Companies Act, 1918, confers a substantive right 
upon a party aggrieved by an order made or a decision given by a Company Judge in winding 


*Decided, December 17, 1964. O. C. J. Appeal No. 127 of 1954: L C. No. 94 of 1954. 
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wp. The second part of s. 202 of the Act does not in any way cut down or impair the sub- 
stantive right already conferred by the first part of s. 202. The second part which deals 
with the manner and the conditions in which an appeal may be preferred only refers to the 
procedural aspect of an appeal and the forum to which the appeal would lie. 

Madan Gopal Daga v. Sachindra Nath Sen}, In the Matter of the Hast India Cotton Mills, 
Ltd., K. B. Roy Chowdhury v. Burma Loan Bank, Lid.,* and Vishwapal v. Brijendrapal, 
not agreed with. 

Sansar Chand v. Punjab Industrial Bank, Lid.,* and Chockalingam v. Official Liquidator’, 
agreed with, 

Nowroji Cooper v. Official Assignee, Bombay’ and Mahomed v. Shaikh Abdul Rahman’, 
referred to. 

If the petitioners in the petition to the Court have made out a case for the winding up of 
a company and if they have placed materials before the Court which satisfies the Court 
that the company is insolvent and its substratum is gone, the Court should consider whether 
on the materials placed before it a case has been made out or not for the winding up of the 
company. The Court in such a case should not take into consideration the motive of the 
petitioners in presenting the application for winding up of the company. 

Messrs. Baocsuaras Facrorrs Lro. (petitioners), who were debenture holders 
in the Hirjee Mills Ltd., on June 11, 1954, presented a petition in the High Court 
for winding up the mill company under the provisions of the Indian Companies Act, 
1913, and for the appointment of the Court Liquidator as liquidator. Certain share- 
holders of the company opposed the petition. The petition came on for hearing be- 
fore Coyajee J., who after hearing the petition on merits adjourned it till March 15, 
1955, 80 as to the enable these shareholders to file a suit for a declaration that the 
debentures issued in favour of the petitioners were not valid in law. His Lordship 
delivered the following judgment on October 6, 1954 :— 


Coyasnz J. This is a petition, presented by the petitioners who are creditors in 
the sense that they are debenture holders to the extent of Rs. 8,00,000 in the company, 
namely Hirjee Mills Ltd. and they are asking for an order that the Hirjee Mills Ltd. 
be wound up under the provisions of the Indian Companies Aot and they are ask- 
ing also for the appointment of the Court Liquidator as liquidator. 

Before I go to the details set out in the petition and in the affidavit I may make 
certain preliminary observations. The first is that in fact the petitioners are not the 
only secured creditors and there are other debenture holders who have not come be- 
fore the Court and made any submissions either way nor have the Bank of Baroda 
Ltd. who are mortgagees and the first mortgagees come before this Court to make any 
submissions on this petition. The petitioners are supported by two very small 
creditors, one to the extent of Rs. 1,400 odd and another to the extent of Rs. 700 odd. 
On the other hand this petition is opposed by the company as well as by four Bhadanis 
who are depositors to the extent of Rs. 26,00,000 and there is another party Dev- 
narian Shivnarain who is a creditor to the extent of Rs. 5,00,000 holding debentures 
to the tune of Rs. 3,00,000 out of the sum of Rs. 5,00,000. There are over a hundred 
unsecured creditors who are also opposing this petition whose debts amount to 
Bs. 30,00,000. The only shareholders are 16 shareholders represented by Mr. K. K. 
Desai. These shareholders have come to this Court at the eleventh hour and pre- 
sented their affidavit only at this hearing. They oppose the petition on an altogether 
different ground. According to these shareholders they propose to challenge the 
validity of the debentures in favour of the petitioners on the ground that these deben- 
tures were issued for a consideration which is not valid in law namely in connection 
with certain forward contracts entered into by the mills which forward contracts 
were illegal under the several notifications issued at the relevant time. I may say 
that as far as the merits of the petition are concerned and the affidavits in reply I do 
not propose to take this application of Mr. Desai into consideration. According to 
Mr. Desai his clients propose to file a suit at an early date for a declaration that these 
deberttures are invalid in law. I shall only indidentally refer to this when I come to 


1 (1927) I. L, R. 55 Cal. 262. 5 (1929) L L. R. 10 Lah. 806, F. B. 
2 1948] 2 Cal. 508. 6 [1944] Mad. 540. 

8 (oas L L. R. 14 Ran. 15. 7 ma 38 Bom. L. R. 578. 

4 [1952] A. L R. All 228. 8 (1915) 17 Bom. L. R. 989, 
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my conclusion on the arguments advanced on the merits of the petition. Inciden- 
tally I may also state before I go to the merits that in fact some of the debenture 
trustees have filed a suit on behalf of all the debenture holders and in that suit a 
Receiver was appointed by the Court. That was on a notice of motion when an order 
was made by my brother Mr. Justice Shah appointing the Court Receiver receiver. 
The respondents, the Bank of Baroda Ltd. who are the first mortgagees in that suit, 
preferred an appeal against that order and that order was vacated by the Court of 
Appeal on September 27, 1954, the Court observing that the Receiver has been ap- 
pointed by the Court at the instance of the second mortgagees and the appoint- 
tent of the Receiver by the Court in the suit by the second mortgagees cannot 
possibly be used to prejudice the right of the first mortgagees to enter into possession 
under the terms of their own mortgage. In these circumstances on that footing 
the order appointing Receiver was vacated and the Receiver was ordered to hand over 
the property to the first mortgagees the Bank of Baroda, but that was done on certain 
terms and conditions against the Bank of Baroda as set out in the order namely 
payment of insurance, payment of taxes, keeping the mills in proper state of repairs 
and in working order, employing a skeleton staff in working the mills and that they 
will not work the mills themselves or lease the mills to any one else without the pre- 
vious sanction and application to the Court. In other words the mortgagees are now 
holding this property subject to the directions of the Court. 

Having indicated above the surrounding circumstances and the nature of the 
opposition I will now proceed to consider the basis on which the petition is presented. 
According to the petitioners in fact a prior application was made for winding up of this 
very company and in that petition No. 1 of 1953 a scheme for re-organization 
of the company was put forward, that scheme was sanctioned by the Court 
on May 13 and that at that time the claim of the petitioners was to the extent 
of nearly Rs. 14,00,000 which was scaled down to Rs.8,10,000, that pursuant to that 
scheme debentures were issued to the creditors, but that on account of financial 
difficulties the company closed down the mills on February 10,1954, and that the 
Mills have ceased working ever since then and thet charges are being incurred namely 
& bill has to be met every month to the tune of Rs. 4,00,000 for wages and salaries. 
In these circumstances they say that the debentures fell due on March 1, 1954, and 
the company having neglected to redeem the debentures and failed to pay any in- 
terest thereon, the trustees filed a suit on March 26, 1954, which was filed for administer- 
ing and selling the mortgaged premises under the direction of the Court. The peti- 
tioners state in para. 18 that the creditors’ total is to the tune of Rs. 1,41,50,000 whereas 
the value of the property and assets of the company is much less than that figure and 
that the company’s liability to pay interest comes to about Rs. 50,000 a month. In 
these circumstances it is alleged that the company is unable to pay its debts and the 
company is in insolvent circumstances and therefore an order for winding up should 
be made. This is the whole of the petition. A very lengthy affidavit has been filed 


on behalf of the company. The petitioning creditors are Bachharaj Factories Ltd. . 


There is another cor pany called Bachharaj & Company Ltd. and they were the 
guarantors and financiers of this company. There is also a third company called 
Baroda Industries Ltd. It is alleged that all these companies have common directors 
and in any event one Fatehchand Jhunjhunwala is a director in all these three 
companies. It is alleged that in fact Bachharaj & Co., Ltd. have with ulterior 
motives inspired this petition through their sister concern Bachharaj Factories 
Ltd. and it is alleged that in the course of their conduct as guarantors of these funds 
and having power to operate upon the account of the company a certain dead-lock 
was deliberately brought about by Bachharaj & Co.. Lid. which I shall refer 
to in detail whereby the company was deliberately brought to this condition, the sole 
object being ultimately to acquire these mills at an auction sale at a rock-bottom 
price. I may say at once that this allegation has been clearly denied in the affi- 
davit in rejoinder made on behalf of the petitioners. The gravamen of the chatge is 
as follows : It is said that during the time when the company was attempted to be re- 
constructed under a scheme the scheme itself shows that the company was to enter 
into finance borrowings through Bachharaj & Company whereby capital to the extent 
of Rs. 30,00,000 would be borrowed which would be utilised for the purpose of rein- 
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statjng the company, the object being to repay this loan through the profits of this 
mills spread over five years. It is alleged that in breach of this clear recital in the 
scheme itself which is annexed to the affidavit Bachharaj & Company borrowed from 
the Bank of Baroda a sum of Rs. 27,00,000 on the mortgage of ali the assets of the 
company and contrary to the scheme the m ortgage was only for the limited period 
of one year with a further proviso that in certain circumstances the loan under this 
mortgage could be recalled at an earlier date. The suggestion clearly is that this 
was deliberately done to cripple the company and to set at naught the scheme under 
which the company would have revived. It is further alleged that the nomination 
of directors by Bachharaj and Company and the other debenture holders was such 
that it was a packed body giving a clear majority to Bachharaj and Company through 
its different allied concerns whereby they would have complete control over the 
future of the company. It is further alleged that in pursuance of this scheme at a 
certain stage Bachharaj and Company induced the directors to repay the amount of 
Rs. 1,00,000 to the allied company Baroda Industries Ltd. under the representation 
that if that loan was repaid first they would put their signature on the cheques for 
drawings to be made by the company, that having received one lakh ‘of rupees which 
. Was paid to the allied concern the directors of Bachharaj and Company point blank 
refused to sign the cheques which had to be signed both by the director of the com- 
pany as well as by the director of Bachharaj and Company the financiers jointly ; 
that having refused to sign these cheques the company was brought to its knees in 
February 1954 and in the absence of any accommodation for carrying on their nor- 
mal work from month to month the company was thereby brought to this position. 

I have given a gist of the allegations made. I may say that all these allegations 
have been denied, but I may say that certain statements made in the affidavit in 
reply in paras. 20 and 21 which are rather important have not been in terms contradic- 
ted in the affidavit in rejoinder, although an effort is made to indicate a general denial 
of the allegations made. In para. 21 it is said that on February 9, 1954, the said 
Fatechand Jhunjhunwala represented that on checking accounts a large amount 
would be found due and payable by the mills to Baroda Industries Ltd. and asked the 
mills to pay a sum of Rs. 1,00,000 to them and that the mills had no funds to pay the 
same nor for the pay day onthe next day. It is said that Fatechand Jhunjhunwala 
represented that if the mills could somehow or other pay this sum of Rs. 1,00,000 
to Baroda Industries Ltd. he would exercise his influence with the board of Bachharaj 
and Company Ltd. to see to it.that the cash credit account was again operated upon 
and the mills would thereby be in a position. to work again, and that relying upon this 
representation the mills drew a sum of Rs. 1,00,000 against the cash credit account by 
hypothecating further goods and that this cheque for Rs. 1,00,000 was signed and 
handed over to Fatechand Jhunjhunwala himself on behalf of the Baroda Industries 
Ltd. Having secured that it is alleged that Fatechand went back upon the said 
assurance given by him and refused to sign further cheques. In this connection I 
may say that Fatechand Jhunjhunwala has made no affidavit in connection with 
these allegations which would be untrue to his own personal knowledge. Mr. Nath- 
wani has stated that for the last one month or so Fatechand Jhunjhunwala has been 
ill and out of Bombay and that in these circumstances the affidavit is not forthcom- 
ing. Accepting that he has been ill for a month I may say that this affidavit in reply 
-was affirmed on Setpember 17, 1954, but no application was made to me at any stage 
by the petitioners that they wanted any reasonable time for the purpose of obtaining 
‘an affidavit from Fatechand Jhunjhunwala and there is no affidavit or medical certi- 
ficate before me to show that although he is ill he is not in a position to affirm an 
affidavit at the place where he is now. In these circumstances without accepting 
the entire truth of the allegations made in para. 21 of the affidavit in reply 
it cannot be denied that these statements and allegations for the time being stand 
uncontradicted by Fatechand Jhunjhunwala and therefore these allegations to my 
mind have to be given a certain amount of weight even if they are not accepted as 
entirely true at their face value. It is then stated in this affidavit in para. 33 that 
as a result of the said acts of omission and commission on the part of Bachharaj and 
Co., Ltd, the mills remained entirely closed from February 10, 1954. 

Tt is alleged that there are surrounding circumstances which also indicate that the 
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contentions taken up by the company are right. It is to be noted that after the 
Receiver was appointed, the Receiver attempted to lease out the mills to a certain 
party at a figure of Rs. 30,000 per month and that appointment or the assigning of the 
mills on a lease was bitterly opposed by the Bank of Baroda, and the innuendo is that 
the Bank of Baroda which has taken no part before me in these proceedings were 
inspired to do so by Bachharaj and Oo., Ltd. and the petitioners with the object they 
have in view. 

The next point is this that as a result of this according to the company they say 
in para. 34 that from the inspection of the scheme of reorganisation the motive of 
Bachharaj and Co., Ltd. and the petitioners was to put themselves in such a position 
in which they could have a complete control of the management and affairs of the 
company and to manoeuvre so that the assets of the mills could be put up for forced 
auction sale as early as possible without any blame in the least being placed upon them 
and without there being any proper investigation. Now it is alleged that the inabi- 
lity of the mills to pay the wages from day to day which is complained of by the peti- 
tioners was in fact not only due to the wrongful conduct of Bachharaj and Co., Ltd. 
but it was done with the object indicated above and therefore they should not be 
allowed through the petitioners to make capital out of their own sins of omission and 
comission and they forced the petitioners and their managing agents to close down 
the mills inasmuch as the agreement under which reconstruction of the mills was 
attempted was not suitable to Bhachharaj and Co., Ltd. I may say that the final 
crash as indicated on the face of this affidavit is due to Bachharaj & Co., Ltd. creat- 
ing a position whereby the cash credit account of the mills could no longer be operat- 
ed upon and Jhunjhunwala as the director on behalf of Bachharaj and Co., Ltd. 
refusing to sign cheques. Ihave pointed out above that that has not been contradiot- 
ed in terms by Fatechand Jhunjhunwala. 

This really is the position under which I have to consider whether it is proper that 
the winding up order should be made. First of all under s. 174 of the Indian Com. ' 
panies Act it is laid down that the Court may as to all matters relating to a winding 
up have regard to the wishes of the creditors or contributors as proved to it by any 
sufficient evidence. Now it has been held that this applies to orders made by the 
Court not only after the order of winding up is r ade but this section could be invoked 
at a time when the Court is asked to make an order for winding up of a company. 
As far as the wishes are concerned to my mind there is overwhelming evidence to the 
effect that in fact the majority of the unsecured creditors who are before me are en- 
tirely against any winding up order and supports the company. It is still more im- 
portant to note that a substantial part of the secured creditors namely the Bank of 
Baroda, the first mortgagees, and the other debenture holders have not come forward 
to support this petition. It is further to be noted that as far as securing the assets 
of the company is concerned the Court of Appeal has placed the first mortgagees in 
possession in preference to the Receiver on the only ground namely that in law the 
first mortgagee could not be deprived of his contractual rights to go into possession 
in default of payment of his interest and his capital. Mr. Nathwani has indicated 
to me that in law in fact the mere fact that a Receiver has been appointed does not 
disentitle a secured creditor, namely a debenture holder, from approaching the Court 
to wind up the company. That proposition is there and cannot be denied. In 
Palmer’s Company Precedents at p. 437 it is stated that a secured debenture or 
debenture stockholder to whom the company is indebted can in default present a 
petition and this remedy he is entitled to pursue whether he be the registered holder 
of a debenture or the holder of a debenture to bearer, and the mere fact that as a 
debenture holder hehas obtained a Receiver does not preclude him frow applying, in 
his capacity of an ordinary creditor, for a winding up order. Accepting this position 
it comes to this that the mere fact that a Receiver has been appointed at the instance 
of another debenture holder or of a mortgagee or at the instance of the petitioner 
himself would not disentitle the petitioner from maintaining a petition, that is to say, 
the maintainability of the petition is not affected by the appointment of a Receiver 
and nothing more. 

Therefore the question is whether in these circumstances I should proceed to make 
a winding up order. The section is s. 170 under which an application for an order is 


1954] BACHHARAJ FACTORIES LTD. V, HIRJEE MILLS LTD. (0.0.3.)—Coyajee J. 383 


to hp made for this purpose and that is in the same terms as the equivalent section 
under the Indian Companies Act, namely that on hearing the petition the Court may 
dismiss it with or without costs or adjourn the hearing conditionally or uncondi- 
tionally, or make any interim order as it deems just, but the Court shall not refuse to 
make. winding up order on the ground only that the assets of the company have been 
mortgaged for an ar ount equal to or in excess of those assets or that the company 
has no asset. Mr. Nathwani has very strongly impressed upon me that the company 
is insolvent, in other words the company is not commercially solvent and he has 
relied upon the decision of the Chief Justice in In re Cine Industries æ Recording Co., 
Lid.', where it is said that the substratum of a company for the purpose of winding it up 
is deemed to be gone when the subject-matter of the company is gone or the object 
for which it was incorporated has substantially failed,—these two do not apply,—and 
thirdly when it is impossible to carry on the business of the company except at æ loss 
which means that there is no reasonable hope that the object of trading at a profit 
can be attained and next the existing and possible assets are insufficient to meet the 
existing liabilities. Now taking these propositions it must be remembered that it is 
not for the Judge to sit and gauge the prospects of the company as to whether it can 
be run at & profit or not, and the learned Chief Justice observed this (p. 393) : 

“In the language of Lord Justice Cairns in In-re. Suburban Hotel Company’, this petition 

seems to have been presented for the object of evoking a judicial decision as to the probable 
success or non-success of this company as a commercial speculation. Following the example 
of the distinguished Lord Justice I refuse to be tempted into giving any such decision.” 
To my mind there is one answer to this. A Judge cannot be entitled to speculate on 
that, but when a large body of unsecured creditors who are creditors of this company 
having supplied goods and materials to them come and support the company in 
opposing this petition, J would rather rely upon the hard-headed and common 
sense men of the world like commercial men than on my own intuition as to whether 
this company can or cannot be run at a profit. In this connection I may point out 
one allegation which may look insignificant in one of the affidavits, but to my mind 
it has an important bearing and that is an allegation in the affidavit in reply to the 
effect that during the material years this is the only millin Bombay that did not show 
profit.and showed loss and I am unable to. find any contradiction of that statement in 
the affidavit in rejoinder. 

At a late stage of the hearing of this petition Mr. Mathalone tried to put before me 
an affidavit showing that three important financiers‘ were-prepared to finance this 
concern and allow a scheme for reconstruction of this company whereby the mills 
could be reinstated to its original position of a profit making concern. Iam unable 
to accept the reliability of that affidavit nor have I information about the credentials 
of the parties supporting this application for guaranteeing the working of the mills. 

Therefore I am inclined to the view that taking into consideration the manner in 
which the mills suddenly came to a stand still, the fact that this is the only mill that 
showed no profits, the fact that a suit has been filed by the trustees on behalf of all 
the debenture holders wherein a Receiver was appointed and now the first mortgagees 
‘are appointed by theCourt to be in charge of the assets of the company and further 
looking to the fact that Mr. K. K. Desai’s clients are anxious to file a suit for the pur- 
pose of a declaration that the debentures in favour of the petitioners are not valid in 
law, this particular petition should stand over for a reasonable time, because in the 
meanwhile Mr. K. K. Desai’s clients may be able to file a suit. The suit of the de- 
_benture holders may go further and some results may be obtained. As far as I can 
see there can be no prejudice at all to the interests of the petitioners as long as the 
assets are not in the hands of the company but in the hands of the first mortgagees. 

In these circumstances in my opinion the proper order would be that the petition 
should stand over until March 15, 1955, and in the meanwhile Mr. K. K. Desai’s 
clients will undertake to file a suit with all expedition. I am making this order be- 
cause if the mortgage of the bank is disputed and is held invalid, the bank will only 
stand as an unsecured-creditor. If the debentures in favour of the petitioners are 
held to be invalid, they do not stand as creditors of the n ills atall and by that secured 


Y (1941) 44`Bom. L. R..887. . 2 (1867){L. R. 2 Ch. App. 787, 781. 


384 THE BOMBAY LAW REPORTER. [vou. tvi í 


debt of the company as shown on the record today would be reduced by about 
Rs. 40,000,00, taking the claim of the Bank of Baroda and the potitioners together. 
If the secured debt is reduced tothe extent of Rs. 40,000,00, in my opinion there will 
be no difficulty in finding financiers to reinstate this company and make it run on a 
profit-making basis. Therefore my direction on this petition is that it will stand 
over a8 above. Costs of all parties to the petition upto date reserved. 


The petitioners appealed against the order passed by Coyajee J. 


P. P. Khambata, with N. P. Nathwani, for the appellants. f 

R. Mathalone, with K. A. Somjee and F. S. Nariman, for the respondents. 

M. L. Manecksha, with D. H. Buch, for the Rashtriya Mills Mazdoor Sangh and 
two employees. 

K. K. Desai, for the shareholders of the company. 

M. M. Vakil, for four debenture holders. 

N. P. Nathwani, for three supporting creditors. 

Y. B. Rege, for the Bank of Baroda. 


Cuaaua C. J. This is an appeal against an order passed by Mr. Justice Coyajee 
adjourning the petition for winding up the Hirjee Mills till March 15, 1955, in order to 
enable certain shareholders to file a suit for the purpose of a declaration that the de- 
bentures issued in favour of the petitioners were not valid in law, and the first con- 
tention that has been urged in limine is that the appeal is not maintainable. 

Section 202 of the Indian Companies Act deals with appeals from orders made or 
decisions given in the matter of the winding ` up of a company, and it is not dis E 
that this particular order was made in the matter of the winding up of the 
Mills. That order was made under s. 170 of the Companies Act and that ari pi 
provides that on hearing the eee the Court may dismiss or adjourn the hearing 
conditionally or unconditionally or make any interim order or any other order it 
deems fit. What is urged is that although this is an order under s. 170 and although 
this is an order in the matter of the winding up, inasmuch as the order was made by 
Mr. Justice Coyajee on the Original Side of the High Court, this order does not con- 
stitute a judgment within the meaning of cl. 15 of the Letters Patent and therefore 
no appeal lies. It is contended that the right of appeal under s. 202 is conferred sub- 
ject to the conditions to which appeals may be had from any order or decision of the 
Court in cases within its ordinary jurisdiction, and it is said that the condition sub- 
ject to which an appeal lies from a decision of a Judge on the Original Side of the 
High Court is that the decis’on must constitute a judgment within the meaning of 
cl. 15 of the Letters Patent. It is therefore said that as that condition is not satis- 
fied, the appeal is not maintainable. 

Now, before we turn to the authorities let us look at the scheme of the Indian 
Companies Act and also consider what is the substantive right of appeal conferred by 
8. 202. It is rather significant to note that the Indian Companies Act provides for 
specific appeals against various orders and the provisions of these appeals are to 
be found in various sections. But s. 202 is general in its nature and it provides for 
appeals against any order or decision made or given in the matter of the winding up 
of a company. Therefore the first fact which strikes one is that the Legislature 
attached particular importance to the winding up of a company and made orders, 
made in the course of the winding up, subject to appeal. Another important fact 
that must be borne in mind in construing s. 202 is that it is not only any order in the 
matter of the winding up which is madeappealable butevery decision in the matter of 
the winding up, and the importance of its being made appealable can be realised from 
the fact that under s. 199 the Act provides that all orders made by a Court may be 
enforced in the same manner in which decrees of such Court made in any suit pending 
therein may be enforced. Therefore the Legislature knew the distinction between an 
order and a decision, and whereas s. 199.talks of how an order should be enforced, 
8. 202 does not limit the right of appeal merely against an order but also confers that 
right of appeal against a decision. In our opinion the right conferred js not only 
a substantial right but a very valuable right and the Court must be anxious not in 
any way to cut down or impair that right. Itis true that.under s. 202 a right of appeal 
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is not provided against any procedural order or decision which in no way affects the 
rigifts or liabilities of parties. The order or decision given by the Court in its winding 
up must be such as would in any way deprive or affect the right of a party, which 
would make the party pele by that order, and which would make him desire to 
‘come to a higher Court for getting the order passed by the trial Court rectified. 

There is a very serious difficulty in accepting the contention put forward that the 
order of Mr. Justice Coyajee is appealable only provided it is a judgment within the 
meaning of cl. 15. The Courts which can deal with winding up petitions are not 
merely the High Courts but also the District Courts. Unders. 3 the Court having 
jurisdiction under the Act shall be the High Court having jurisdiction in the place at 
which the registered office of the company is situate, and the proviso to that section 
confers the power upon the Central Government now, and in the past upon the local 
Government, to empower any District Court to exercise all or any of the jurisdiction 
by this Act conferred upon the Court. Now, what is suggested is that if an order is 
made by a District Court, that order would be subject to conditions of appeal in the 
sense that that order would only beappealable if it is appealable under the Civil Pro- 
cedure Code. If an order is made by a Judge on the Original Side of the High Court, 
then it would be appealable provided it is a judgment within the meaning of cl. 15 
of the Letters Patent. If this argument were to be accepted, it would result in a very 
extraordinary situation. Under the Civil Procedure Code under s. 96 an appeal lies 
only against a decree, and a decree is defined by the Code. Under s. 104 of the Code 
certain orders are made appealable. Therefore if the Civil Procedure Code were to 
be applicable to orders made or decisions given by a District Court, then an appeal 
would only lie against an order of the District Court in the winding up provided the 
order is a decree within the meaning of the Civil Procedure Code or it is an order made 
appealable under O. XLIIT. Ido not think it is suggested that any order made in the 
winding up oan fall within the ambit of O. XLITI. Therefore only those orders pass- 
ed by the District Court would be appealable which are decrees within the mening £ 
the Civil Procedure Code. , The definition given to the expression “judgment” in 
cl. 15 is much wider. Therefore the position would be this that an order m ude by a 
District Court may not be appealable because it does not satisfy the conditions laid 
down in the Civil Procedure Code, yet that very order made by a Judge on the Origi- 
nal Side would be appealable because it may constitute a judgment within the meaning 
of ol. 15. Therefore, if we were to accept the contention put forward by Mr. Mathalone 
on behalf of the company, although the Companies Act confers an identical juris- 
diction under the Companies Act upon the High Court and the District Court and s. 202 
in conferring the right of appeal makes no distinction whatever between an order 
passed by the District Court and an order passed by the High Court, yet in certain 
cases an identical order passed by the District Court would not be appealable and 
an order passed by the High Court would be appealable. In our opinion it would be 
erroneous to put a construction upon s. 202 which would result in a situation which 
the Legislature could never have contemplated. 

Therefore, in our opinion, the proper construction to put upon s. 292 is this. The 
first part of that section confers a substantive right upon a party aggrieved by an 
order mide or a decision given by a Company Judge in winding up. The second part 
of s. 232 does not in any way cut down or impair the substantive right already con- 
ferred by the first part of s. 2)2. The second part which deals with the manner and 
the conditions in which an appeal may be preferred only refers to the procedural 
aspect of an appeal and the forum to which the appeal would lie. If the question is 
what is the period of limitation, then one must consider what would be the period of 
limitation if an appeal was preferred from the District Court or from a Judge sitting 
on the Original Side of this Court. If the question is what procedure has to be com- 
plied with before a Court can entertain the appeal, then one must look to the Civil 
Provedure Code or the High Court Rules depending upon which Court has made the 
order.. With regard, to the forum, if the District Judge makes the order, the Civil 
Procedure Code constitutes the Appellate Side of the High Court the forum of appeal. 
If the order is made by a Judge on the Original Side of the High Court, equally so 
under the Letters Patent the forum is a division bench of this High Court. But to 
Suggest an argument that the right of appeal conferred under the first part of s. 202 
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must be construed and interpreted by the second part, which deals with marely the 
procedural implications of the appeal, would be in many cases practically and sub- 
stantially to deny the right of appeal to a party affected by an order made in the 
winding up. 

Mr. K. K. Desai has urged that if that is the interpretation we put upon s. 292, 
then we must hold that every order; even if it is purely procedural in character, should 
be appealable, because otherwise we would be importing the considerations of ol. 15 
of the Letters Patent or of the Civil Procedure Code in taking the view that procedural 
orders are not appealable. Now, in deciding that only such order or decision is ap- 
pealable under s. 2)2 which affects the rights or liabilities of parties we are not import- 
ing any extraneous consideration into the interpretation of s. 202. What we have 
to construe is the expression “‘order or decision” used by the Legislature, and in our 

inion in its context and in the juxtaposition in which the two words “order” and 
“ecision” have been used, the Legislature clearly intended that that order or deci- 
sion should be subject to appeal which was not purely procedural in character but 
which affected the rights or liabilities of parties. It is then said that even on that 
view the present order made by the learned Judge is a procedural order. Itis point- , 
ed out that all that the learned Judge has done is to adjourn the petition and he has 
not passed any substantive or effective order on the petition. When we look at the 
judgment of the learned Judge it is clear that after considering the various as- 
pects of the matter he has come to the conclusion on merits that he should not pass an 
order of winding up on the petitien, but he should adjourn it till March 15, 1955. This 
is not a case of an ordinary adjournment where a Court for convenience either of the 
Court itself or of the parties postpone the hearing of the matter. This is a case 
where the Court after hearing the petition and considering its various implications 
comes to the conclusion that for reasons recorded it was not a fit case for the passing 
of an order of winding up, but it was a case for an adjournment. In our opinion, 
when an order is made by the Company Judge under s. 170 refusing to pass an order 
of winding up but postponing the petition to a later date when he might consider 
whether an order of winding up should be made or not, it is not a procedural order 
but it is an order which affects the rights of the petitioner. It was stated by Mr. K. K. 
‘Desai that no party has a right to get an order from a Court at any particular time, 
that he has no claim or right to the time of the Court, and the Court has every dis- 
cretion not to grant relief to a party at a particular date but postpone the granting of 
the relief to a future date. In our opinion that is not the correct way to look at the 
matter. The petitioners came to Court claiming the relief of a winding up order and 
according to them if the learned Judge considered the merits of the matter they were 
entitled to that relief. The learned Judge having considered the merits held that the 
petitioners were not entitled to that relief and that the proper order that he should 
pass was to adjourn the petition. Therefore, the petitioners being deprived of the 
relief which they sought were being deprived of a substantial right. It is hardly 
necessary to point out what serious consequences a decision refusing to pass an order 
of winding up may have in certain ciroumstances. A company may go on function- 
ing, it may go on frittering away its assets, it may go on adding to its liabilities, and 
serious and irreparable damage may be caused to creditors and even to shareholders. 
Therefore, to look upon the order passed by Mr. Justice Coyajee as merely a proce- 
dural order is really to ignore the serious consequences which that order may have. 

Turning to the authorities, Mr. Mathalone has reminded us that this Court in Sarup- 
chand Hukumchand In re! has taken the view that when considsring an all-India 
statute we should fall into line with the view taken by the other High Courts unless 
wo conscientiously felt that it was not possible to do so, and Mr. Mathalone says that 
the consensus of opinion of the various High Courts is that s. 202 must be construed 
to mean that the appeal is subject to limitations contained in cl. 15 of the Letters 
Patent when the order is passed or a decision given by a Judge on the Original Side. 
For this purpose he has first relied on two decisions of the Calcutta High Court— 
Madan Gopal Daga v. Sachindra Nath Sen#, and In the matter of East India Cotton 
Mills, Lid. Turning to the first decision, that is a judgment of a division bench 
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consisting of Mr. Justice Ghose and Mr. Justice Buckland. In that case an appeal 
-was preferred against a judgment of a Judge on the Original Side under s. 195 of the 
Indian Companies Act directing that two persons who were directors of the company 
should appear before the Court for examination as to their dealings in respect of the 
affairs of the company, and the division bench held that as there was no determination 
.or any right or liability in the matter the order did not amount to a judg-tont within 
the meaning of cl. 15 of the Letters Patent and it was not appealable. When we turn 
to the judgment, Mr. Justice Ghose with respect assumes that the order made in the 
matter of the winding up of a company to be appealable must come within the meaning 
of the word “judgment” as used in cl. 15 of the Letters Patent. Again with respect, 
there is no warrant for this assumption. That is the very question that we have to 
consider. Again, the learned Judge points out that he was not unmindful of the con- 
tention which was advanced on behalf of the appellant that the words “sams minner” 
and “same conditions” used in s. 202 of the Indian Companies Act meant that the pro- 
cedure as regards appeals from orders made in the winding up of a company by the 
Court must be the same as in the case of orders made in cases within the ordinary 
jurisdiction of the Court and that nothing further was intended or indicated. Now, 
instead of dealing with that argument the learned Judge says, “That may or may not 
be so”, and then he reiterates his view that an order mde in the winding up in order 
to be appealable under s. 202 must satisfy the requirements of cl. 15 of the Letters 
Patent. With respect, therefore, this judgment is not of much assistance to us in 
construing s. 202. a 

Turning to the second judgment, it is a judgment of a single Judge Mr. Justice Das, 
as he then was, and undoubtedly his views are entitled to the highest respect. The 
question that really came up for decision before the learned Judge was a very different 
question. What happened in that case was that an order for winding up was made 
by a Company Judge on the Original Side. Subsequently another petition was 
presented to another Judge on the Original Side for setting aside the order of winding 
up, and what the learned Judge was really concerned to decide was'whether under 
s. 202 an order having been made by one Judge on the Original Side another Judge on 
the Original Side could re-hear the matter. But undoubtedly there are observations 
with regard. to the construction of s. 202 in the judgment of the learned Judge, and 
those are to be found at p. 513. The learned Judge says (p. 513) : 

cit appears’ to me that the expression ‘manner’ indicates the procedure and the ex- 
pression ‘conditions’ connotes the essential requirements for maintaining the appeal.” 
Then the learned Judge confines himself to the proceedings on the Original Side of the 
High Court and he says that it is quite clear that an order of the High Court in a case 
within its ordinary jurisdiction is appealable if it is a judgment within the meaning of 
cl. 15 of the Letters Patent. With respect to the learned Judge, he did not consider 
how anomalous the situation would be if the order had been made by a District Judge. 
If the Original Side of the High Court had exclusive jurisdiction in company matters, 
then perhaps it would have been possible to give to s. 202 the interpretation that the 
learned Judge has given. But when we have to deal not only with orders made in ` 
company matters by a Judge on the Original Side, but also by District Courts, the 
construction placed by the learned Judge in our opinion, with respect, is not correct. 

The third is a judgment of the Rangoon High Court K. B. Roychowdhury v. Burma 
Loan Bank, Lid which again, with respect, is not very illuminating. That was again 
a case of an order made by a Judge of the High Court and the judgment assumes that 
only an order which is a judgment within the meaning of cl. 15is appealable, and what 
the learned Judges of the Rangoon High Court held was that where a company Judge 
orders the public examination of a person under s. 196 of the Companies Act, that 
order is not a judgment within the meaning of cl. 15. 

Finally there is a judgment of the Allahabad High Court reported in Vishwapal 
v. Brijendrapal*. That is a judgment of Chief Justice Malik and Mr. Justice Bhargava, 
Again, the learned Judges were dealing with an order made by the High Court. The 
Jearned Chief Justice in his judgment says (p. 224): i 

“... Appeals to this Court under its ordinary jurisdiction lie only against decrees or against 
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such orders as are appealable under 0.48, Civil P. C. Appeals also lie to a Division Bench from 
a ‘judgment’ of a learned single Judge. It is now well settled that ‘judgment’ means nof an ex- 
pression of opinion on a pojnt that was argued before a single Judge but an order which finally 
determines the rights of the parties so far as the single Judge is concerned.” 

So the learned Chief Justice was more concerned to define what was the meaning of 
the expression “judgment” than to consider how O. XLIT of the Civil Procedure Code 
could be fitted in with the scheme of s. 202. The learned Chief Justice would have 
realised the difficulty of the situation if he had considered orders made by the District 
Court in the winding up of a company. But fortunately there is not a consensus of 
opinion on this matter among all the High Courts in India and therefore we have not 
to appeal to our conscience to decide whether we should agree with the judgments of 
the Calcutta High Court and the Allahabad High Court or not. 

In the first place there is a recent judgment of the full bench of the Lahore High 
Court reported in Sansar Chand v. Punjab Industrial Bank, Lid.. That was a case 
-—and the first case we are noticing—where the order was made by a District Judge, 
and the question submitted to the full bench was whether a party aggrieved by a 
order passed in`the course of proceedings in liquidation by the District Judge i 
exercise of his jurisdiction under the Indian Companies Act was entitled to appeal 
to the High Court irrespective of the provisions of the Civil Procedure Code which 
restrict the right of appeal to specified orders, and what the full bench held was that 
s. 202 was wide enough to cover appeals against any order made in the matter of the 
winding up of a company, provided such an order finally decided a dispute between 
the parties or deprived the appellant of a substantial and important right and is not 
a mere formal or interlocutory order. At page 813 Mr. Justice Broadway rightly 
points out that reference was made to s. 104 and O. XLIII of the Civil Procedure Code 
and it was pointed out that practically no order could be passed-by a liquidation Court 


` Sees, 


- so 


that could fairly fall within the provisions of that section and Order. The learned . 


Judge also notices the further coritention that was urged before him that there were a 
large number of orders that may be passed under the Indian Companies Aot which 
were not in the contemplation of the Civil Procedure Code and that therefore it was 
obvious that in enacting s. 202 the Legislature intended to give a general right of 
appeal, restricted as to the exercise of that right by the procedure laid down for the 
guidance of the Court inits ordinary jurisdiction. The conclusion to which the full 
bench came therefore was that wide interpretation must be given to the language 
used in s. 202 and the only limitation which should be imposed upon the right of 
appeal should be that the order must finally decide a dispute between the parties or 
deprive the appellant of a substantial and important right and should not be a mere 
formal or interlocutory order. i 
There is also a judgment of the Madras High Court which seems to have taken the 
same view as the Lahore High Court and that judgment is in Chockalingam v. Oficial 
Liquidator’. That again was an order passed by a District Court and the order was. 
that the appellant and other directors-showd be examined in liquidation. A pre- 
liminary objection was taken before a division bench of the Madras High Court con- 
sisting of Mr. Justice Lakshmana Rao and Mr. Justice Horwill that no appeal lay. 
It is true that the learned Judges give no reason for their decision, but they do hold 
that the terms of s. 202 are very wide and they were not prepared to say that they 
were not wide enough to cover the order which was under appeal. If the test of 
“judgment” had been applied to this order or if the test laid down in the Civil Pro- 
cedure Code had been applied, then clearly this order would not have been appealable. 
There is a judgment of our own Court which, though not directly in point, is of 
considerable assistance in construing this section, and that is a judgment reported in 
Nowrojt Cooper v. Oficial Assignee, Bombay®. In that case Sir John Beaumont, 
Chief Justice, andMr. Justice Rangnekar were considering the right of appeal under 
_ 8. 8(2)(b) of the Presidency Towns Insolvency Act. Now, the language of that section 
though not identical is very similar and that section provides that an appeal from an 
order made by a single Judge in the exercise of the jurisdiction conferred by this Act 
shall lie in the same way and be subject to the same provisions as an appeal from an. 
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order made by a Judge in the exercise of the ordinary original civil jurisdiction of the 
Court. It is pointed out to us that this section does not use the expression “subject 
to the same conditions”, but we fail to understand why the expression “provisions” 
is not wide enough to cover “conditions”, Provisions of the law could not only cover 
conditions but any other matter that the law might provide for, and therefore in our 
opinion although this judgmant is not on s. 232, it is in pari materia and the cons- 
traction placed by this bench upon s. 8(2)(5) is of considerable assistance to us in 
properly construing s. 202. Sir John Beaumont points out (p. 577): 

. The appeal is to be subject to the same provisions as an appeal from an order made by 
a Judge in the exercise of ordinary original civil jurisdiction. But that presupposes a proper 
appeal from such an order, that is to say, an appeal from an appealable order. Unless you pre- 
suppose & proper appeal from an order made by a Judge in the exercise of original jurisdiction, 
‘you have no standard of comparison for the order appealed against in insolvency. It is of course 
plain that an order made in insolvency does not fall within Order XLITI, r. 1, which does not deal 
with orders made in insolvency, and it would be very rare that an order made in insolvency, 
which usually does not settle any question between parties, would fall within the definition of 
j ‘judgment’ adopted in this and other Courts.” 


l Now, this argument nee in its very terms to the question that we.have to consider 
here. What we are asked to do is to adopt the standard either of O. XLII, r. 1, 
or of the expression ‘“judgmont”’ used in cl. 15 of the Letters Patent in order to decide 
whether an order passed and a decision given undors. 202 is appealable, and using the 
language of the learned Chief Justice we can say that neither cl. 15 nor O. XLUT is. 
an adequate or proper standard to decide whether an order is appealable or not under 
B. 202. 

Roference might be made to an earlier-jadgment which is referred to by Sir John 
Beaumont in that case, and that is Mahomed v. Shaikh Abdul Rahman'. That again 
was a case that arose under the Presidency Towns Insolvency Act and the sam > sec- 
tion came up for consideration before Sir Basil Scott, Chief Justice, and Mr. Justice 
Batchelor. The learned Chief Justice construes the two expressions ‘‘in the sam? way” 
and “‘subject to the sams provisions” and he says that “in the same way” would refer 
inter alia to the filing of a msmorandum of appeal in the Prothonotary’s office and: 
8o forth, as provided by the Original Side Rules, and ‘‘subject to the same provisions” 
would be subject.to the law of limitation and other statutes enacting adjective law. 
Ho also puts the samo limitation upon the appealability of an order as the Lahore 
High Court has done, because he says (p. 992) : 

; . Of course, there may be orders which are merely orders regulating procedure for the 

convenience of the Court or for the convenience of the parties. Such orders, we take it, are not 
affected by these provisions. The orders made must be Judicial orders intended to decide some 
point judicially.” 
‘With respect, we do-not understand what the learned Chief Justice means by a judi- 
cial order, because even a procedural order is a judicial order. But what the learned 
Chief Justice really meant was that it must be an order which must decide some point 
judicially. 

Therefore, in our opinion, the order made by Mr. Justice Coyajee refusing to wind 
up the company and adjourning the petition after hearing it on merits to a future 
date is an ord2r which is appealable under s. 202 of the Companies Act. 

Now, turning to the morits of the matter, it is necessary to state a few facts. The 
Hirjee Mills were incorporated in 1930 with an authorised capital of Rs. 40,00,000. 
The issued capital was Rs. 11,659,000 out of which 11,000 shares of Rs. 100 each were 
issued as fully paid. On May 1, 1953, a creditor of the Mills, Bhagwati Cotton Trad- 
ing Company, presented a petition for the winding up of the company. On April 
39, 1953, an agreemont was arrived at between the company and the other creditors. 
One of the terms of this agreement was that the various creditors mentioned in the 

antagreed to scale down the amounts due to them and to accept debenturesin 
respect of these amounts, and the agreement mentions the debt due to the present 
appellants as Rs. 14,56,000 and this debt was scaled down to Rs. 8,10,000, and in this 
agreement the company admits this debt and the appellants agreed to accept the smaller 
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amount in the form of debentures. This agreemont came up for the sanction of the 
Court and the Court. sanctioned the scheme embodying this agreement on May 13, 
1953, and the schem>s mentions the various creditors including the appellants and. 
recites that the company having admitted the claims of the aforesaid creditors the 
company proposes to pay off the said creditors by issue of second mortgage deben- 
tures. Pursuant to this scheme a sum of Rs. 25,00,000 was borrowed from the Bank 
of Baroda on August 21, 1953, on the first mortgage of the properties of the Mills and. 
also pursuant to this agreement second mortgage debentures were issued to the vari- 
ous creditors including the appellants in the sum of Rs. 32,55,000. On February 10, 
1954, the Mills were closed as they were not in a position to carry on owing to lack 
of finances. On March 26, 1934, the trustees of the debenture holders instituted a. 
suit, suit No. 418 of 1954, for realising their debentures and a Court Receiver was. 
appointed in that suit. On May 12, 1954, two shareholders and two creditors filed. 
@ suit, suit No. 1012 of 1954, challenging the mortgage in favour of the bank: The 
Bank of Baroda applied in suit No. 418 of 1954 for being put in possession as the firat 
mortgagee. That application was refused, the bank came in appeal and the Ap- 
pellate Court held that the appointment of a Receiver in suit No. 418 of 1954 cannot 
prejudice the right of the bank to go into possession under the terms of its mortgage 
deed. It is not disputed that the interest on the debentures has not been paid as pro- 
vided in the debenture trust deed and the principal amount of the debentures has. 
become due. The present position of the Mills, which is not disputed by the Mills, 
is this. The liabilities of the Mills are set out in the petition and at the date of the. 
petition they were Rs. 26,00,000 due to the Bank of Baroda under its mortgage, 
Rs. 14,50,000 also due to the Bank under its cash credit account, which account has. 
been operated on a hypothecation of the goods belonging to the Mills, Rs. 40,00,000 
due under the second debentures, and Rs. 20,00,000 due to the employees of the Mills.. 
With regard to the employees of the Mills the position is not only serious but tragio. 
Ever since January of this year nothing has been paid to the er ployees of the Mills, 
and Mr. Maneckshaw who appears for them tells us that today about Rs. 36,00,000- 
are due to these poor people and every month the pay bill is increasing by Rs. 4,00,000. 
Then there is a liability of Rs. 12,00,000 to the income-tax authorities, Rs. 6,00,000 
are due to other creditors, and Rs. 23,00,000 are due to the depositors. So at the date- 
of the petition the debt amounted to Rs. 1,41,50,000, and as we said before this is 
not disputed by the Mills. The bank has gone into possession under an order of this. 
Court and it has got to discharge certain liabilities. The monthly expenditure which 
has got to be incurred apart from Rs. 4,00,000 due to the employees is about Rs. 25,000. 
Rs. 1,33,000 are due to the Municipality for municipal bills between April 1, 1953, 
and September 30, 1954, and it n ed hardly be said that every anna that the bank 
pays in discharging the liabilities of the Mills is added on to its mortgage debt. As. 
rei this rather gloomy picture the only assets which the Mills can claim is the value: 
of the Mills and that at the highest has been put by the Mills themselves at Rs. 
60,00,000. Sv the simple balance sheet is a liability of about Rs. 1,41,50,000 as: 
against assets of Rs. 6),00,000. Apart from this probable asset, because one does not. 
know what the sale of the Mills will realise, there is not a sou which the company 
has in the way of cash or any other asset. 

Now, before we consid>r what is the proper value to attach to these facts in decid- 
ing whother an ordor of winding up doala or should not have been mide by the 
learned Judze, we m 19t doal with another preliminary objection which has been raised. 
by Mr. Mvthalone and that objection is that the only privity that exists with regard. 
to the petitioners’ claim is between the company and the debenture trustees and thore- 
fore the petitioners are not the creditors of the company and they cannot maintain. 
this petition. In support of this objection reliance is placed on a judgment of the. 
English Court reported in Dinderland Iron Ore Company, Limited, In ret In 
that case a trust deed for securing debenture stock was made between the company 
and the trustees for the stockholders. There was a certificate delivered to these stock- 
holders stating the rate of interest and dates of payment, and that certificate cer- 
tified that the stockholder was the registered holder of the stock which was issued. 
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subjapt to the provisions contained in the trust deed. The stockholders whose in- 
terest was in arrear presented a petition for the winding up of the company and 
Mr. Justice Swinfen Hady held that they wore not entitled to maintain the petition. 

Now, the judgment of the learned Judge turned on this important fact that the certi- 
ficate of stook which was issued to the petitioners did not contain any direct covenant 
with the stockholder to pay any interest, and the learned Judge, with respect, 

rightly held that as the covenant was only with the trustees, the petitioners were not the 
creditors of the company and no debt was due by the company to the petitioners. 

Now, in the case before us we have debentures and not a stock certificate issued to the 
debenture holders including the appellants, and when we turn to the debentures 
they contain a personal covenant by the Mills to pay to the debenture holders. There- 
fore the reason which led Mr. Justice Swinfen E.dy to hold that the petition was not 
m intainable iu the case before him is not present in this case, and that is mado clear 


. in two other English dacisions to which our attention has been drawn by Mr. Manek- 


shaw. Ons is the case in In re Borough of Portsmouth (Kensington Fratton and 
Southsea) Tramwrys Company'. There a debenture holder, as in the case before us, 
presented, a petition for the winding up of a company. That debenture-holder had 

filed an action to enforce his security and notwithstanding that the Chancery 
Court held that the exercise of his remedy as a debenture-holder did not deprive him 
of his right as an ordinary creditor to present a winding up petition and that he was 
entitled to the order. There is another case also to the same effect reported in In re 
Olathe Silver Mining Company®. There the English Court held that the holder of 
some of the debentures, the interest on which was overdue, was entitled to petition 
for the winding up of the company. 

The principle that emerges from these cases has been clearly stated in Buckley on 
the Companies Acts (p. 465) : 

“A holder of debenture stock constituted by trust deed in the ordinary form, under which 
the debenture stock certificates do not contain any direct covenants with the stockholders to 
pay the principal or interest of the stock to them, is not, either as to principal or interest, a 
creditor, either legal or equitable, of the company, so as to be entitled to present a winding up 
petition, his right of action being only through the trustees. 

But where the obligation to debenture-holders was direct by the company to pay the bearer, 
the bearer could present a petition.” 

Our case clearly falls in the latter part of the enunciation of the law by Buckley. 
Palmer’s Company Precedents, Part IT, 16th edn., also states the law in the same 
terms (p. 437): 

“A secured debenture or debenture stockholder to whom the company is indebted in a sum 
presently due can demand payment of bis debt, and if default be made can present a petition 
and obtain an order—subject to what is said below—for the winding up of the company, and 
this remedy he is entitled to pursue whether he be the registered holder of a debenture or the 
holder of a debenture to bearer.” 

In our opinion, therefore, there is no substance in this obj ection. 

So now we come to the real merits of the matter and we are afraid that there is not 
much that can be said on the merits. The two grounds on which the winding up is 
sought by the petitioners are that the company is unable to pay its debts and it is 
just and equitable thatthe company should be wound up. Now, I took the view in In 
re Cine Industries d& Recording Company, Limited, that the insolvency contemplated 
by the Companies Act was that the company should be commercially insolvent, not 
in any technical sense but plainly and commercially insolvent, that is to say, that 
its assets and existing liabilities must be such as to make the Court feel satisfied that 
the existing and probable assets will be insufficient to meet tho existing liabilities. 
Tt is difficult to conceive of a stronger case than this where the Mills are not only 
commercially insolvent but hopelessly insolvent, however the expression “insolvent” 
may be construed or interpreted. There was not even a suggestion before the learned 
Judge below as to how the company proposed to meet its liabilities of Rs. 1,41,50,000 
with assets at the most aggregating to Rs.60,00,000. No scheme was proposed, no sugges- 
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tion was made, no financier came forward to salvage the Mills. Even on the ofher 
ground that it is just and equitable that the winding up order should be made, what 
the petitioners have to satisfy us is that the substratum of the company has disappear- 
ed. In that very case I laid down four tests to decide whether the substratum of the 
company was gone. Two of the tests are clearly satisfied in this case. One was 
that it was impossible to carry on the business of the company except by a loss, which 
meant that there was no reasonable hope that the object of trading at-a profit could 
be attained ; and the second was that the existing and possible assets are insufficient 
to me >t the existing liabilities. It is true that in that case I emphasised the fact that 
it is not for the Judge to speculate as to whether if a company carried on its business 
it would mvke profit or not ; that should be left to hard-headed business men who 
were in the minagem st of the company. But even these hard-headed business man— 
and I take it that the managing agents of the Mills are hard-headed business men—have 
not placed any materials before the Court which would entitle the Court to say that 
there was some hope, however remote, however vagué, that the object of trading at a 
profit, which can be the only object of running the Mills, could be achieved. 
Therefore both on the ground of inability to pay debts and also on the ground that 
it is just and equitable that the winding up order should be made, a clear and em- 
phatic case has been made out by the petitioners for the winding up of the company. 

Now let us see how the shareholders and the creditors are arrayed on this question. 
The Mills are managed by managing agents belonging to the family of Bhadani. 
They are resisting the petition. Mr. K. K. Desai who appears for 16 shareholders 
also resists the petition. All these shareholders also belong to the family of Bhadani. 
Mr. Bhabha who appears for the depositors aggregating to Rs. 23,00,000 also opposes 
the petition. These depositors are also of the same clan, the Bhadani clan. He 
also appears for creditors to the value of Rs. 3,00,000 who are not connected with 
this family. As against this there is the imposing array of all the debenture holders 
of the value of Rs. 37,00,000 supporting the petitioners and asking the Court to 
pass a winding up order. The Bank of Baroda whose debts amount to Re. 60,00,000 


also supports the petitioners, and the particular class for whom we must have the. 


greatest sympathy, the class of poor labourers whose debts amount to Rs. 36,00,000, 
strongly support the petitioners and want us to pass a winding up order. Mr. Nath- 
wani appears for some creditors to the value of Rs. 12,000 and he says that these 
petty creditors actually have supplied goods to the Mills, bills have been submitted, 
registered notices have been sent, and they have not been paid. It is true and 
this must be said in fairness to the learned Judge below—that most of the parties 
who are now appearing before us with- special leave did not appear in the Court 
below and it may be that that was ono of the factors that weighed with the learned 
Judge in declining to make an order of winding up. . But as we read the judgment 
of the learned Judge, the main reason which has weighed with him is that the peti- 
tioners have not come to this Court with clean hands, and Mr. Mathalone wanted 
to satisfy us that the motive of the petitioners in closing down the Mills was selfish, 
that they were largely responsible for bringing about an impasse in the affairs of 
the Mills, and the Court will not make an order at the instance of a party which is 
guilty of mala fides. Woe have not permitted Mr. Mathalone to go into the merits. 
of these allegations about the mala fides of the petitioners because in our opinion 
these allegations are entirely irrelevant. If the petitioners have made out a case 
for the winding up of the company, if they have placed materials before the Court 
which satisfy the Court that the eompany is insolvent, if they have placed materials 
before the Court which satisfy the Court that the substratum of the company is 
gone, it is diffisult to understand what the motive of the petitioners has got to do 
with the question whether an order of winding up should be made or not. If the 
petitioners were to stand to benefit by the order, undoubtedly the Court would say 
that a party cannot derive benefit by its own wrong. But when an order of winding 
up is made and the liquidator is appointed, the Court passes that order in the interest 
of the company, in the interest of the shareholders, and in the interest of the creditors, 
and except for the rather doubtful benefit that ordinarily the petitioners’ solicitors 
are in conduct of the proceedings no benefit whatever accrues to the petitioners. 
Therefore, in our opinion, what the learned Judge should have considered was whether 
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on the materials placed before him by the petitioners—and the materials in this case 
are overwhelming and they are indisputable—a case had been made out or not for 
the winding up of the company. The learned Judge should not have taken into con- 
sideration how wicked the petitioners were or how evil their actions had been. 

The other factor that weighed with the learned Judge was that Mr. K. K. Desai 
on behalf of the shareholders at the very last-moment made an application that the 
petition should be adjourned and no winding up order should be made becanse they 
were contemplating filing a suit to challenge the debentures. The learned Judge at 
‘one place does say that he has not considered the merits of Mr. D3sai’s application 
‘because it was presented at a very late stage, and yet in the final order that he has 
passed he stands over the petition to March 15, 1955, in order to enable Mr. Desai’s 
clients to file a suit with expedition. Now, we do not wish to pre-judge any suit that 
Mr. Desai’s clients may file, but it is worthy of note that the debt covered by the 
petitioners’ debentures, as we have already pointed out, was solemnly admitted 
‘by the company and certified by this Court, and under s. 153(2) of the Companies 
Act every compromise or arrangement sanctioned by the Court is binding on all the 
creditors or class of creditors, or members or class of members, as the case may be, 
and also on the company, or, in the case of a company in the course of being wound 
up, on the liquidator and contributories of the company. Therefore, this compromise 
which was sanctioned by the Court is binding on the company and on the share- 
holders. It is pertinent to note that no action has been taken to challenge the 
sanction given by the Court on the ground that the sanction was brought about 
by fraud or by any other illegality. Therefore, prima facie, it is difficult to conceive 
of a more hopeless suit than the one that Mr. Desai’s clients are contemplating and 
to enable whom to file the suit this petition was adjourned by the learned Judge. 

The learned Judge also gives other reasons why he has refused to make this order. 
He first takes into consideration the manner in which the Mills suddenly came 
toa standstill. As we said before, they came to a standstill in February 1954. There 
is not the slightest possibility of the working ever being resumed under the present 
dispensation. We take it that the learned Judge was thinking of the allegations of 
the company that the Mills suddenly came to a standstill because of the machinations 
of the petitioners. But the stark truth remains, for which there is no answer or no 
explanation, that the Mills have no money whatsoever which would enable them to 
be run. Then the second fact is that these are the only Mills that have showed 
no profits. If anything, this circumstance should be in favour of the winding up 
of the company rather than against it. If the affairs of the Mills had been so 
mismanaged that although other Mills in the State of Bombay were earning profits 
‘these Mills should not earn profits, that itself should be a ground for winding up and 
taking away the management from the hands of the present managing agents. 
The third ground is that a suit has been filed by the trustees on behalf of the debenture 
‘holders wherein a receiver was appointed and now the first mortgagees are appointed 
by the Court to be in charge of the assets of the company. But this does not take 
away the jurisdiction of the Court to pass a winding up order and appoint a liquidator. 
What would be the relations between the liquidator and the Court Receiver is another 
matter altogether with which the Company Judgeisno’ concerned. The final ground to 
which we have already referred is the anxiety of Mr. Desai’s clients to file a suit for 
the purpose of a declaration that the debentures in favour of the petitioners wore 
not valid. With very great respect to the learned Judge, we are of the opinion that 
none of the grounds mentioned by him is of any value in deciding whether a winding 
up order should be made or not. 

“Mr. Mathalone impressed upon us that in refusing to pass a winding up order 
the learned Judge has exercised a discretion and we should not interfere with that 
discretion. Normally we are always loath in appeal to interfere with the discretion 
exercised by the lower Court, but this is a case where, as we said before, there is no 
answer whatever by the company to the allegations made by the petitioners, and if 
these allegations are admitted, the only order that can be made is an order of winding 
ap. One further thing might be stated with regard to the charges of machinations 
and mismanagement on the part of the petitioners. Of course this only applies to a 
director of the petitioners who is also a director of the Mills. It would be open to the 
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liquidator, nay, it would be his duty, to investigate into any charges that the company 
might make against this director, and we would direct that if he is satisfied he should 
take out a misfeasance summons against the director and take out a misfeasance 
summons against any other director who has been responsible for bringing the Mills 
into this sorry plight. In view of what has been alleged against the director of the 
petitioners, we feel that perhaps it would be best if the order of liquidation is made in. 
favour not of the appellants but of some other creditor whom we can substitute as a. 
petitioner in place of the appellants. Dinkar Sambhaji Tavde is an employee of the: 
Mills and admittedly more than Rs. 500 are due to him for wages. We therefore: 
substitute Dinkar Sambhaji Tavde in place of the appellants as the creditor and 
we will make an order of winding up of the company. The Court Liquidator appoint- 
ed official liquidator with all powers under s. 179. Powers under s. 179 to be exercised 
by the Court Liquidator without the sanotion of the Court required under s. 180. 

. The appeal will, therefore, be allowed and we will set aside the order of the learned. 
Judge below. 

With regard to costs of the appeal, the appellants must get their coste out of tho- 
assets of the Mills. The company must also get its costs out of the assets. With. 
regard, to the creditors, Mr. Manekshaw who appeared for the employees has appeared. 
through the same solicitors as the solicitors of the petitioning creditors. The principle. 
is well settled that if shareholders or creditors appear through the same solicitors. 
as the successful petitioners, then they are not entitled to costs because they choose: 
to brief separate counsel. But this is the ordinary principle which should be followed. 
The position here is different. Allegations of mala fides were made against the 
petitioners and therefore it was desirable that this Court should have support to the 
petition of creditors against whom no allegation whatever was made. Therefore 
under these circumstances Mr. Manekshaw along with the other creditors would be 
entitled to one set of costa. Mr. Bhabha and Mr. Desai having failed in their 
opposition, no order for costs will be made in their, favour. 

With regard to the costs of the petition, the petitioners would be entitled to the 
taxed costs of the petition. The company also will be entitled to taxed costs of the 
petition. Although Mr. Nathwani appeared on the petition for two creditors, as he 
appeared through the same solicitors I think that the ordinary rule of costs should 
prevail and the creditors will not be entitled to any costs. We will certify counsel 
on the petition. 

Liberty to the petitioners’ attorneys to withdraw the sum’of Rs. 500 deposited 
for security of costs. 

Prothonotary and Liquidator to act on the minutes of the order. ; 
Appeal allowed. 
Attorneys for appellants: Bhaishankar, Kanga & Girdharlal. j 
Attorneys for respondent ; Jani & Merchant: Vakil Dadabhoy & Bharucha. ` 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Digit. 
SAWALDAS MADHAVDAS ». ARATI COTTON MILLS, LTD.* 

Civil Procedure Code (Act V of 1903), Sec. 151—Court-fees Act (VII of 1870)—Court-fees (Bombay 
Amendment) Act, (Bom. XTI of 1954)—Suits in High Court—Court-fees payable on fixed basis 
—Increase of Court-fees on ad valorem scale—Sutt filed upon amendment—Whether increased 
Court-fees payable on appeals filed after date of amendment—Application for review—Set off— 
Counter claim. à 

The Court-fees Act of 1870 was amendedon April 1, 1954, by which the Court-fees leviable. 
on suits filed in the Bombay High Court was enhanced on ad valorem basis instead of fixed. 
fees leviable under the. unamended Act. The plaintiff filed a suit in the High Court before 

‘ April 1, 1954, and paid Court-fees on the old scale.. The suit ended in a decree in plaintiff's 
favour. The defendant appealed against the decree after April 1, 1954, and paid Court- 


"Decided, November 24, 1964. O. C. J. 1274 and 407 of 1958. 
Appeals Nos. 89 and 96 of 1954: Suits Nos. 
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| fees on the memorandum of appeal.on the new scale. Subsequently he applied to the Ap- 

+ peal Court for refund of the excess Court -fees paid by him— 

Held, that the appellant was entitled to a refund of the excess of Court-fees paid by him : 

Reference under sec. 5, Court-fees Act}, followed. 
Civil Reference No. 2 of 1886", distinguished. 
Madras High Court Ruling, ‘Appellate Side’, dissented from. 

There is a vitat distinction between an applieation for review and an appeal. An appeal 
is a vested right and that right is a substantive right. There is no vested right in a litigant to 
prefer an application for review. Hence, when an application for review is filed, it is an 
independent proceeding which is initiated by the litigant. The Court-fees which are payable 
on an application for review are the Court-fees which are Jeviable in law on the date when 
that application for review is filed. 

Punya Nahako, tn ret, distinguished. 
There is no distinction between the case. of a plaintiff and the case of a defendant. 
The right of appeal vests both in the plaintiff and in the defendant at the date when the 
‘ proceedings are initiated or the suit is filed. Whether the right of appeal is exercisable by 
_ the plaintiff or the defendant would depend upon the decision of the suit, and the right 
accrues dr arises at the date of the suit. Although the written statement might be filed 
after the date on which the fees are enhanced and even though the decree might be passed 
after that date, the relevant date to consider is when the suit was filed out of which the 
appeal arises. 
; ‘The position as ious a set off or a counter-claimisthis. A set off or a counter-claim must 
‘be looked upon as a fresh suit, and the Court-fees leviable upon a set off or a counter-claim 
would be such as was leviable at the date when a set off was filed. An appeal arising out 
of the suit or the counter-claim would also be liable to pay the Court-fees which were leviable 
` at the date when the suit or counter-claim was filed. 

_Applications for refund of Court-fees. : 

There were two appeals filed in the High Court from decrees passed in suits filed 
in the same Court. 

Suit No. 407 of 1953 was filed on April 16, 1953 by Sawaldas Madhavdas lea 
Arati Cotton Mills, Limited, in the Bombay "High Court torecover a sum of mon 
- The plaint bore Court-fees stamps of Rs. 31, which were payable on a reduced s 
in the High Court. The suit ended in a decree passed by Coyajee J. on July 22, 
1954, in favour of the plaintiff for Rs. 1,91,091-9-0. 

On September 9, 1954, the defendants appealed. The memorandum of appeal 
bore Court-fees stamps on ad valorem scale as prescribed by the Court-fees 
(Bombay Amendment) Act, 1953, which had come into force on April 1, 1954. 

The facts in suit No. 1274 of 1954 were that it was filed by Rasiklal & Co., Ltd. 
against Chandulal J. Shah and others in the Bombay High Court on Dacembor 19, 
1953, to recover Rs. 43,525-6-0 from Supreme General Film Exchange Limited 
(defendant No. 3). The plaint bore a stamp of Rs. 33 which was payable under the 
Court-fees Act upon its amendment on April 1, 1954. On May 11, 1954, Dosai J. 
passed a decree in favour of the plaintiffs for Rs. 44,551-12-0. 

On July 20,1954, defendant No. 3 appealed, and paid on the memorandum of ap- 
peal Court-fees on the ad valorem scale as prescribed by the amended Court-fees Act. 

Subsequently the appellants in both appeals applied for a refund of the excess am- 
ounts of Court-fees paid on their memoranda, contending that they were only liable 
to pay the amounts of Court-fees as were leviable on the plaints in their suits. 


Appeal No. 89 of 1954. 


B. B. Ashthana, for the appellant. 
M. P. Amin, Advocate General, with M. M. Desai, for the State of Bombay. 


Appeal No. 96 of 1954. 


- 8. J. Sorabji, for the appellant. 
- M. P. Amin, Advocate General, with M. M. Desai, for the State of Bombay. 
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“Cuacia C. J. These are two applications which claim a refund of Court-fees paid 
on appeals filed on the Original Side of this Court and the refund is claimed under 
8. 151 of the Civil Procedure Code on the ground that the higher Court-fees were paid 
by mistake or inadvertance. It is also stated in these applications that the applicants 
were not liable in law to pay the higher Court-fees which in fact they have paid. 

Now, the suits from which these appeals arise were filed before April 1, 1954. In 
both cases the appeals are by the defendants and the Court-fees which the appellants 
paid were the Court-fees regulated by the amendment to the Court-fees Act which 
came into force on April 1, 1954. As it is well known, on that date the whole system 
of charging Court-fees in the High Court on the Original Side was altered and 
instead of a fixed fee to be payable on the plaint ad valorem fees became leviable asin . 
the districts. The contention of the applicants is that at the date when the suits were 
filed the Court-feo leviable was a fixed fee. At that date they had a vested right of 
appeal and that vested right has been impaired by a higher burden being thrown upon 
them for preferring an appeal to this Court. It is urged that if they had paid the 
Court-fees on the basis of the fees payable when the suit was filed, the amount would 
have been much less than what it is today, and therefore in increasing the burden 
the right of appeal has been impaired. It is, therefore, urged that the Court-fees Act 
should not be given a retrospective effect and the amended Court-fees Act should 
only apply to appeals which are preferred in suits filed after April 1, 1954. 

An indentical question came up for consideration before me in Reference under 
sec. 5, Court-fees Act. That question arose on the Appellate Side, but the 
contentions there raised by the appellants and the manner in which the contentions 
were sought to be resisted are the same as the contentions raised here by the appli- 
cants and the manner in which those contentions have been sought to be resisted by 
the Advocate General on behalf of the State. In that case a partition suit was filed 
in the district and at that time a certain fixed amount was payable on the plaint in a 

rtition suit. After the decree was passed in the partition suit, the amended Court- 

ees Act of April 1, 1954, also iricreased the Court-fees payable on partition suit and 
when the appellant preferred the appeal here the new Act was in force, and therefore 
the question that arose was whether the appellants were liable to pay increased Court- 
fees on the appeal in accordance with the amendment or they were only liable to pay 
the Court-fees which they would have been liable to pay if the Court-fees had been 
payable under the old law. It will be noticed that the question raised in that Civil 
Referance and the question raised in these applications is identical. In both cases 
the question was whether a retrospectivé effect should be givento the amended 
‘Court-fees Act and also whether the additional Court-fees constituted a burden 
upon the appellant which impaired his right of appeal. 

- Now, we have heard the elaborate arguments of the Advocate General and we 
aro of the opinion that the decision given in Reference unter sec. 5, Court-fees Aci. 
should stand. We will only refer to two or thrée new authorities that have been 
cited by the Advocate General. It is unnecessary in our opinion to set out in full 
all the arguments and our views on those arguments because they are all to be 
found in the judgment in Reference wider sec. 5, Court-fees Act. 

The first decision to which the Advocate General has referred is a decision of this 

igh Court in Civil Reference No. 2 of 1886.2 It is a judgment of Sir Charles Sargent 

Mr. Justice Nanabhai Haridas and a judgment which undoubtedly is entitled to 
the highest respect. There a notification was issued in 1880 by which Government 
under s. 35 remitted the fees payable on plaints under s. 16 of the Dekkhan Agricul- 
turists’ Relief Act. A subsequent notification of 1881 also remitted the fees payable 
on documents filed in suits under the Dekkhan Agriculturists Relief Act. Then 
came the notification which came up for ‘consideration which was in 1885 and that 
notification provided that the Court-fees in respect of both plaints and documents 
should be reduced to one half. An appeal was filed after this notification came into 
force and a reference was made by the District Judge of Satara to which this notifi- 
cation was applied as to whether the Court-fees payable on this appeal should be go- 
verned by the notification of 1885 or whether it should be governed by 


1 (1054) 57 Bom. L. R. 180.- 2 (1886) P. J. 25. 


1984.] ‘SAWALDAS MADHAVDAS .0. ARATI COTTON MILLS (0.0.3.)—Chagla C.J. 397 


thp earlier notification, inasmuch as when -the suit was filed from which this 
-appeal arose, the earlier notification was in operation, and the learned Chief Justice 
and Mr. Justice Nanabhai Haridas held that the object of the notification of 1885 
was to deprive the district of Satara of the benefit conferred by the earlier notification 
of 1881,.and had there been any intention to reserve the benefit of that notification to 
documents in suits preferred before December 1, 1885, when the notification came 
into force, they would have expected to find a distinct reservation to that effect. 
Now, the Advocate Ganeral argues that this decision is directly in point, and although 
at the date when the suit was filed the plaintiff would have had the right of appeal 
without paying any Court-fees at all, when he actually came to file the appeal he 
became liable to pay half the Court-fees, and the Court decided that his liability must 
be adjudicated as at the date when the appeal was preferred and not as at the date 
when the suit was filed. Now, the very simple answer to this decision is that this was 
a case of remission of Court-fees under s. 35 of the Court-fees Act. It was a concession 
granted to a litigant or a benefit conferred upon a litigant and it cannot be suggested 
that a litigant has any right to a concession or a benefit. Section 35 itself provides 
that any order with regard to remission or reduction of Court-fees may be cancelled 
by Government, and therefore all that happened was that a benefit or a concession 
‘which was given at a particular time was cancelled at a later date and therefore 
the litigant: could not say that he. had a right to that concession when he filed the 
suit. Our High Court was not considering a case of the payment of Court-fees which 
‘is a legal obligation cast upon the litigant, and the question of increasing that legal 
obligation by additional Court-fees. 

The next judgment undoubtedly is more to the point and that is an earlier judgment 
of the Madras High Court reported in Madras High Court Rulings, Appellate Side, 

The question that was considered in that case was the valuing of an appeal pre- 
ferred since the introduction of Act VII of 1870 (Court-fees Act), the original suit 
from which the appeal was preferred having been filed under Act XXVI of 1867, and 
‘the High Court of Madras in a very brief judgment say (p. xliv) : 

“The High Court are of opinion that the valuation of an appeal must be according to the 

Act in force at the time of its presentation, and that the original valuation under a law obsolete 
at the period of appeal can have no influence on the decision.’” 
With very great respect, we are unable-to agree with this opinion. It is not.a reason- 
ed decision, and it seems to us that it is in conflict with the decision of.the Supreme 
Court which is referred to in Reference under sec. 5, Court-fees Act. Dealing with 
what tho Madras High Court calls the obsolete law, the Supreme Court points out 
that the old law continued to exist for the purpose of supporting the pre-existing 
tight of appeal and the old law must govern the exercise or enforcement of that 
tight of appeal, and relying on that observation of the Supreme Court (Hoos-in 
Kasam (India) Lid. v. The State of Madhya Pradesh*), I have said in this judg- 
ment that (p. 185): 
“|. Therefore, the unamended Court-fees Act continues to exist for the purpose of supporting 
the right of appeal of the appellant which existed prior to the coming into force of the new law.” 

The third judgment referred to by the Advocate General is a judgment again of the 
Madras High Court in Punya Nahako, In re’. The question that Mr. Justice Odgers 
and Mr. Justice Wallace had to consider in that case was: What were the proper 
Court-fees payable on a petition for review of a decree ? And the Court-fees payable 
under Sch. I, arts. 4 and 5 of the Court-fees Act were either the whole or half of the 
fees leviable on the plaint or memorandum of appeal. Now, when the appeal was 
filed, certain Court-fees were levied, when the application for review was made the 
Court-fees had, been increased, and the question was whether on the application for 
review the Court-fees should be on the basis of the Court-fees payable on the appeal 
when the appeal was filed or payable on the appeal at the date when the application 
for review was filed, and Mr. Justice Wallace in his judgment points out at p. 492 
that the Court-fee will be the Court-fee payable as if, on the date when the review 
application was put in, the applicant was filing a plaint or memorandum of appeal for 
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the same relief, i.e. in the present case the Court-fee leviable will be the Court-feo 
which falls to be levied under the amended Court-fees Act calculated as ifthe applica- 
tion for review were a plaint or memorandum of appeal for the relief sought for. 
In our opinion there is a vital distinction between an application for review and an 
appeal. An appeal is a vested right and that right is a substantive right. There is no 
vested right in a litigant to prefer an application for review, and therefore when an 
application for review is filed, it isan independent proceeding which is initiated by the 
litigant and therefore the Court-fees which are payable on an application for re- 
view are the Court-fees which are leviable in law at the date when thatapplication for 
review is filed. 

The question has also been discussed as to what is the position of a defendant who 
files an appeal against a decree which has been passed against him. It was suggested 
by the Advocate General that whatever the position of the plaintiff may be, the posi- 
tion of the defendant is different. According to the Advocate General the right of 
the defendant to prefer an appeal only arises when the decree is passed. . Now, in 
both the applications decrees were passed after April 1, 1954, and therefore the Ad- 
vocate General contends that at least in these two cases the appellants are liabl to 
pay Court-foes leviable on April 1, 1954. ` In our opinion there is no distinction bet- 
ween the case of ə plairtiff and the case of a defendant. The right of appeal vests 
both in the plaintiff and in the defendant at the date when the proceedings are initiat- 
ed or the suit is filed. "Whether the right of appeal is exercisable by the plaintiff or 
the defendant would depend upon the decision of the suit, but the right accrues or 
arises at the date of the suit, and therefore although the written statement might be 
filed after April 1, 1954, and even though the decree might be passed after April 1, 
1954, the relevant date to consider is when thesuit was filed, out of which the appeal 
arises. The position with regard to a set off or a counter-claim does not present any 
difficulty. A set off or counter-claim must be looked upon as a fresh suit and the 
Court-fees leviable upon a set off or counter-claim would be such as was leviable at 
the date when the set off or counter-claim was filed, and an appeal arising out of the 
set off or the counter-claim would also be liable to pay Court-fees which were leviable 
at the date when the set off or counter-claim was filed. It is unnecessary to point 
out that the right of appeal in respect of a set off or counter-claim would not be re- 
gulated by the date of the suit. The set off or counter-claim must be looked upon 
as a fresh suit. Therefore no difficulty arises with regard to a question of set off or 
counter-claim. : 

The result is that in both these applications we will make an order under s. 151 and 
direct that any excess paid by the appellants over and above the Court-fees payable 
on these appeals when the respective suits from which these appeals were filed should 
be refunded. No order as to costs of these applications. The excess Court-fees 
- paid not to be refunded till January 10, 1955. 


Attorneys for appellant: Khanderao Laud & Co. 
Attorneys for respondent: Khanderao & Chhotalal: Amarchand & Mangaldas. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice. 


LAXMAN PANDU v. CHIEF ee A ENGINEER, WESTERN RAIL- 
AY.* 
Payment of Wages Act (IV of 1936), Sec. 17(1) (a}—-Award by Authority—-Employer—Right of 
appeal. l 
Under s. 17 (1) (a) of the Payment of Wages Act, 1936, the employer gets a right of appeal 
only if the order of the Authority under the Act awards payment of an amouńt of Rs. 800 
or more in respect of a single individual worker. The right does not exist if the order 
awards a sum exceeding Rs. 300 collectively to an unpaid group of workers, every one of 
whom gets an amount under Rs. 300. 
Union of India v. S. P. Nataraja', dissented from. 

Tam facts were that 99 employees of the Western Railway made a joint applica- 
‘tion to the Authority under the Paymént of Wages Act, for recovering house rent as 
‘part of their wages. The Authority awarded Rs. 9,255 cumulatively: None of the 
employees got a sum exceeding Rs. 300 out of the amount awarded. ; 

Against this decision the Railway appealed to the Small Causes Court of Bombay, 
with the result that the Chief Judge reversed the decision and disallowed the sum 
awarded by the Authority. . 

The employees applied to the High Court in revision on the ground that the appeal 
to the Small Causes Court at Bombay was not competent under s. 17 of the Payment 
of Wages Act, as none of the employees got a sum of Rs. 300 or more. 


`N. D. Vakharia, for the petitioners. 
M. M. Mujumdar and D. 8S. Parikh, for the opponent. 


Cuacta C. J. A rather important question arises on this civil revision applica- 
tion as to the right of appeal by an employer under s. 17 of the Payment of Wages 
Act. It appears that a joint application of certain employees totalling about 99 of 
the opponent railway was made to the Authority under the Payment of Wages Act. 
Their claim was that they were entitled to houserentas part of their wages, that that 
part had not been paid, and therefore there was delay in payment of wages. The 
Authority upheld the contention of the employees and gave a direction that a sum 
of Rs. 8,775 plus Rs. 9,165 should be deposited by the railway authority in Court to 
be paid to the various employees in the amounts mentioned in the schedule to the 
-ordsr. Against this decision the railway went in appeal to the Small Causes Court at 
.Bombay and the learned Chief Judge reversed the decision of the Authority, alowed 
‘the appeal, and dismissed the application of the workers. It is against that order that 
-this revision application is preferred, and the first contention urged by Mr. Vakharia 
on behalf of the employees is that the Small Causes Court had no jurisdiction to enter- 
‘tain the appeal. f 
Now, turning to the relevant provisions of the Act, s. 15 deals with the jurisdiction 
-of the Authority and his authority is to direct the refund to the employed person of 
‘the amount deducted or the payment of the delayed wages together withthe payment 
-of such compensation as the Authority may think fit, not exceeding ten times the am- 
-ount deducted in the former case and not exceeding ten rupees in the latter. Sec- 
-tion 16(2) enables the employed persons belonging to the same unpaid group if they 
-are borne on the same establishment and if their wages for the same wage-period or 
-periods have remained unpaid after the day fixed by s. 5, to present a single applica- 
:tion instead of each employee belonging to such a group having to present separate 
applications. Sub-section (3) authorises the authority to treat as a single applica- 
‘tion any number of applications made by various employees if they belong to the same 
unpaid group. Then we come to s. 17 which deals with the right of appeal, and the 
‘right of appeal is given against a direction made under sub-s.(3) or sub-s.(4) of s. 15, 


“Decided, October 1, 1954, Civil Revision 1951, reversing the order passed by B. C. 
Application No. 861 of 1953, from an order Patil, Authority under the Payment of Wages 
-passed by M. D. Lalkaka, Chief Judge, Small Act, Bombay, in Application No. 111 of 1950. 
‘Causes Court, Bombay, in Appeal No. 15 of 1 [1952] A. I. R. Mad. 808. 
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and in this case we are only concerned with the direction given under sub-s. (3) of 
s. 15. Clause (a) of s. 17(Z) gives the right of appeal to the employer and it provides : 

“by the employer or other person responsible for payment of wages under section 3, if the total 
sum directed to be paid by way of wages and compensation exceeds three hundred rupees.” 
And cl.(b) confers the right of appeal upon an employed person if the total amount of 

wages claimed to have been withheld om him or from the unpaid group to which he 
belonged exceeds fifty rupees. j 

Now, the argument of the employer, briefly put, is that inasmuch as the order made: 
by the Authority against the employer for payment of wages exceeded Rs. 300, the 
employer had a right of appeal under s. 17(Z)(a), and it is this argument which Thave- 
got to consider and examine. In my opinion, s. 16(2) is purely procedural. Instead. 
of various employed persons who belong to the same unpaid group being compelled. 
to file separate applications and to pay separate Court-fees, the Legislature has con- 
ferred upon them the facility of presenting a single eee and paying a single 
Court-fee. But what must be borne in mind is that although the application is one, 
the claims are made by various employees and those claims are separate and dis- 
tinct, and in my opinion the direction which the authority has to give under s. 15(3) 
is not in respect of the group as a whole, but it must be in respect of each individual 
employee. It is said by Mr. Parikh that in this case the direction of the Authority 
is that a sum far exceeding Rs. 300 should be paid by the employer to the persons in 
the unpaid group. I do not look upon the order ofthe Authority in that light. The 
order of the Authority in substance is that the employer should pay to each employes 
the amount mentioned in the schedule, and the mere fact that the Authority aggre- 
gates those amounts and the result is a sum exceeding Rs. 300 does not lead to the 
inference that the order made was a composite order against the employer in respeot- 
of payment of a composite sum, but the direction clearly is to the employer to satisfy 
the separate individual claims of each employee mentioned, in the schedule to the 
order. If I were to accept Mr. Parikh’s contention, it would result in this curious 
situation that by the Legislature’s desire to confer a facility upon the employees the 
right of appeal given to the employer was expanded. Admittedly, if these employees. 
had made separate applications, theemployer would have had no right of appeal, 
but merely because they combine in one application in order to save Court-fees and to 
avail themselves of the facility provided by the Legislature, it is suggested that the 
employer obtained a right of appeal. In my opinion, such an interpretation of the 
statute should be avoided if it is possible. 

But let us look at.it from the point of view ‘of the discretion conferred upon the 
Authority under sub-s.(3) of s. 16. Several persons may make an application who- 
may belong to the same unpaid group. The Authority by exercising ite discretion 
and combining those applications in one application may, by the exercise of that- 
discretion, confer a right of appeal upon the employer if Mr. Parikh’s submission were- 
to be accepted. Ifthe applications of those employees continued to remain separate, 
the employer would have no right of appeal, but if for procedural reasons the Autho- 
rity thought it more convenient to treat those applications as a single application, 
straightway the employer would get a right of appeal. Now, a right of appeal is 
both an important right and in certain circumstances it may impose a disability, and 
I do not think that pure procedural provisions should be read or construed as either 
conferring thatright orimposing that disability. In this very case all the employees 
would have been saved from the legal ingenuity of their employer in the Court of 
Appeal if they had presented separate applications and they would have been paid the 
amount directed by the Authority. But because they chose a procedural facility 
given to them by statute, a serious disability has been imposed upon them in that the 
decision in their favour is subject to challenge by the employer in the Court of Apreal,. 
and in this case the challenge has been successful. 

There ie one further indication in s. 17 which to my mind clearly shows that with 
regard to unpaid groups a distinction was deliberately sought to be made by the 
‘ Legislature between the right of the employer and the right of the employes. When 
we turn to s. 17(27)(6) which deals with the right of appeal by an employed person, 
& very wide right of appeal is given to him because he can appeal if the wages with- 


19549] :, LAXMAN PANDU 2. WESTERN: RAILWAY (A.c3.}—Chagla C. J. 401 


held from him individually exceeds Rs. 50 and he can also appeal if he is one of the 
hnpaid group and if the total amount of wages withheld with regard to the whole of 
that unpaid group exceeds Rs. 60. But when we turn to the provision of the right 
bf the employer in cl. (a) of s. 17(Z), the Legislature advisedly has not referred to an 
unpaid group in that clause, and in my opinion the absence of the words ‘ paid 
group” in cl. (a) are significant and can only point to one conclusion. 

- Mr. Parikh has drawn my attention to the serious anomaly that may result if my 
‘interpretation was.to be accepted. He says that in an unpaid group there may ba one 
employee who may be awarded a sum exceeding Rs. 300. According to my. inter- 
pretation the employer could only appeal against the direction in favour of that in- 
dividual employee, but he could not appeal against the direction in respect of the 
whole of the unpaid group.if the wages awarded to the other employees did not ox- 
ceed Rs. 300, and Mr. Parikh says that the Court of Appeal with regard to that parti- 
‘cular employee on the appeal of the employer may reverse the decision of the Autho- 
rity and the result of such a reversal would be that whereas various employees form- 
ing part of the unpaid group would receive wages according to the direction of the 
Authority, the one individual whose wages awarded exceed Re. 300 would be deprived 
öf: the ‘benefit.of. the direction of the Authority under the Payment of Wages Act: 


__ Now, Iseo.the force of that contention, but the answer is clear. The same anoma. 


lous situation would arise if two employees made applications on an indentical ground 
to the authority under the Act and in one case the employee is awarded a.sum of 
Ra. 300 and in the other case he is awarded a sum less than Rs. 300. It is not suggest- 
ed that the employer could appeal against both. because the decision of the authority 
turned on the same ground. His right.of appeal would only be against the employee 
who received wages exceeding Rs. 300. The anomaly which Mr. Parikh apprehends 
is really no anomaly at all, because when one carefully considers the principle under- 
lying the Payment of Wages Act, the principle is that poor employees who are awarded 
wages in small amounts should not be further harassed by being dragged to the appel- 
Jato Court by'thé all powerful employer. The intention of the Legislature was that 
the decision of the authority should become final and conclusive when it awards small 
wages to poor humble workers. That is the principle which underlies the whole of 
the Act and every section of it, and it is the duty of the Court to give effect, to that 
intention ‘of the Legislature. 

My attention has been drawn to a decision of the Madras High ‘Court in Union 
of India v. S. P. Nataraja! which is the judgment of Mr. J ustice Subbarao. In that 
case a petition for a writ was applied for by the employer against the decision of the 
Authority under the Payment of Wages Act and the learned Judge refused to grant 
the writ on the ground that the employer had a right of appeal and he should, exercise 
that right and not come to Court for a writ under art. 226 of the Constitution. I 
agree with Mr. Parikh that there the question directly arose as to whether under the 
circumstances of that case the employer had a right of appeal and I also agree with 
him that the circumstances of that case are similar to the circumstances of this case 
and on the facts that case is not distinguishable. But with very great respect to 
Mr. Justice Subbarao, I am unable to agree with the reasoning which led that Judge 
to hold that an employer had a right of appeal under s. 17(Z)(a) if the total amount of 
wages directed to be paid by the Authority to an unpaid group exceeds-Rs. 300. 
The reason which led the learned Judge to come to the conclusion that he did was that 
there was no reason why a distinction should be made in the case of an employed 
person under s. 17(1)(b) and in the case of an employer under s. 17(1)(a). The loarn- 
ed Judge says that if an employed person can have a right of appeal if the amount 
claimed exceeds Rs. 50 whether individually or collectively in the unpaid group, there 
was no reason why the employer should not have a similar right of appeal under s. 17 
(1)(a). With respect again to.the learned Judge, he has overlooked the principle 
which I have just adverted to underlying the Act. The Legislature wanted to make 
a distinction batween the rights of an employer and an employee and therefore it is 
not a matter‘of surprise that the employees should be differently treated undor s. 17 
a) ©) from the manner in which the euplo yenar mated under 8. me )(a), nor is there 


"4 [1952] A. I R. Mad. 308. 
LR.—28 


402 wot THE BOMBAY LAW REPORTER. [vont vI. 


anything unreasonable in treating the employer and the employee differently. Again, 
in my opinion, the learned Judge has failed to attach the importance which he should 
have attached to the absence of the words “unpaid group” in s. 17(1)(a). 

For these reasons I have come to the conclusion that the Small Causes Court had 
no jurisdiction to entertain the appeal which it did. Therefore, no question arises 
as to whether the decision of the Small Causes Court Judge was right on merits. 

The result is that the revision application will be allowed, the order of the learned 
Chief Judge will be set aside, and the order of the Authority under the Payment of 
Wages Act will be restored. Rule absolute with costs. 

The amount directed by the Authority to be paid should be deposited within two 
weeks from today in the Court of the Authority under the Payment of Wages Act. 
If any further Court-fees are payable they should be paid by the employer. 


Rule made absolute. 


; Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Diwit. 

GOKULPRASAD PODDAR v. RAMRIKHDAS PARASRAMPURIA & CO.* 

Civil Procedure Code (Act V of 1908), O. XXXVI, r. 2, as amended by the Bombay High Court— 
Suit on hundis—Summary sutt—Leave to defend—When can such leave be given uncondition- 
ally. 

The plaintiffs filed a summary suit to recover a sum of money due on hundis drawn by 
them at the request of the defendant. The defendant got lenve to defend the ruit condi- 
tional upon his depositing in Court a sum of Rs. 5,000. He failed to make the deposit, and 
the Court passed a decree in favour of the plaintiff. On appeal to the High Court the 
defendant contended that the suit could not be tried summarily as the plaintiff relied on 
an oral contract between the parties which required evidence to be Jed at the trial, and that 
the leave to defend should have been given unconditionally :— 

Held, (1) that, under O.XX XVII, r. 2,as amended by the High Court of Bombay, the 
ease fell in the category of a debt or liquidated demand in money payable by the defendant 
with or without interest arising on the contract express or implied, 

(3) that inasmuch as the amounts of the hundts which were paid by the plaintiffs were 
admitted to be received by the defendant, the trying Judge was justified in not granting uncon- 

. ditional leave. : : 
A summary suit would lie when plaintiff's claim is not based upon any written agree- 
ment but is baséd upon an agreement in order to prove which evidence would: have to be 
` given by the plaintiff. 
‘ —— Parmanand Maneklal v. Special Land Acquisition Officer, Ahmedabad! and Hirachand 
‘  Parsaram v. Lachmandas Parsaram,’ re-considered. 

When a plaintiff is relying on an oral agreement which is denied by the defendant on 
affidavit, ordinarily the Court should grant unconditional leave, but there may be cases where 
the Court may hold the contract established after perusing the affidavits. It may be held 

‘to be established by surrounding circumstances or it may be held to be established from the 
© gonduct of the defendant. But where affidavits do not clearly establish the oral contract 
relied upon by the plaintiff, it may be that the Court should grant unconditional leave in 
order that the plaintiff should establish the contract by oral testimony to be tested by the 
. ` Court. 

SUMMARY SUTT. 

` The plaintiffs, Ramrikhdas Parasrampuria & Co., filed a summary suit against the 
defendant Gokulprasad Rampuria in the City Civil Court at Bombay, to recover a 
sum of Rs. 14,886-15-6 as due on huncies drawn by them at the request of the de- 
fondant, under O. XX XVII of the Civil Procedure Code, 1908. f 

- On Mirch 12,1953, the trying Judge gave leave to the defendant to defend the suit 
conditional on his depositing in Court @ sum of Rs. 5,000. The defendant failed 
to deposit the amount in Court. 


 *Decided, November 17, 1954. First Appeal decided by Chagla C. J. and Shah J., on 

No. 387 of 1933, from the decision of R. B. December 8, 1954 (Unrep.). 

Mehta, Judge, City Civil Court; Bombay, in 2 (1953) Civil Revision Application No. 586 

Summary Suit No. 2499 of 1951. of 1958, decided by Chagla O, J., on December 
1 (1954) First Appeal No. 2499 of 1953, . 11, 1958 (Unrep.). 


at 
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Ox June 18, 1953, the Court passed a decree in favour of the plaintiffs, 
` The defendant appealed to the High Court. 


J. L. Nain and Miss A. Gupta, for the appellant. 
K. K. Desai, with Motichand and Devidas & Co., for the respondents. 


Cmaara O. J. This is an appeal against a decree passed by a Judge of the City 
Civil Court on a summary suit. A summons for judgment was taken out by the 
plaintifis and conditional leave to defend was granted to the defendant, who is the 
appellant before us. The appellant failed to comply with the conditions on which he 
could defend the suit. Therefore the suit was placed on board for a decree and a 
decree was passed. It is against that decree that this appeal is preferred. 

The first contention of Mr. Nain on behalf of the appellant is that the suit is based 
on three oral agreements and therefore it was not maintainable as a summary 
suit. Now, the two agreements are referred to in the plaint and these two agree- 
ments are that the defendant saw Ramrikhdas a partner of the plaintiffs at Muttra 
and it was then agreed between the parties that the plaintiffs should accept and honour 
.hundis drawn by the defendant against the plaintiffs and that the defendant should 
pay to the plaintiffs on demand the amounts of the said hundts with interest thereon 
from the dates of payment at the rate of 6 per cent. per annum, and para. 3 of the 
plaint goes on to state that in pursuance of the said agreement and under instructions 
from the defendant, the plaintiffs honoured and paid three hundis respectively 
dated April 9, 1950, April 10, 1950, and April 10, 1950, for the respective sums of 
Rs. 5,000, Re. 5,000 and Rs. 2,000 drawn by the defendant against Messrs. Ramrikh- 
das Chiranjilal Parasrampuria in favour of the Punjab National Bank Ltd. The 
hundis are annexed to the plaint and they show that they were not drawn in favour 
of the plaintiff-firm but they were drawn upon Ramrikhdas Chiranjilal Parasram- 
puria. In the affidavit in support of the summons the plaintiffs stated that in the 
plaintiff-firm Ramrikhdaes and Chiranjilal are partners and the hundis were drawn 
upon Ramrikhdas Chiranjilal pursuant to the instructions of the defendant, and 
therefore Mr. Nain says that really in this affidavit the plaintiffs are relying on a third 
agreement which is that the plaintiffs were liable for hundis not drawn upon the 
plaintiff-firm but upon the individual Ramrikhdas Chiranjilal Parasrampuria. 

Now, the question raised by Mr. Nain is of considerable importance because this 
question often arises where leave to defend is either refused or conditionally granted. 
‘The question we have to consider is whether a summary suit would lie when the 
plaintiffs claim is not based upon any written agreement but is based upon an agree- 
ment in order to prove which evidence would have to be given by the plaintiff. It 
seems that a view was taken in Parmanand Maneklal v. Special Land Acquisition 
Officer, Ahmedabad), by myself and my brother Mr. Justice Shah and also in Hirachand 
Parsaram v. Lachmandas Parsaram® by me sitting singly that where the plaintiff 
has got to prove an oral agreement, he could not enforce that agreement by a summary 
suit. It seems to us that that view should be reconsidered on a more careful consi- 
deration of the rule framed by us with regard to the filing of a summary suit. Now, 
the High Court has amended O. XXXVI, r. 2, and the amended rule to the extent 
that it is material runs as follows : 

_ “All suits upon bills of exchange, hundis or promissory notes and all suits in which the 
plaintiff seeks only to recover a debt or liquidated demand in money payable by the defendant 
with or without interest, arising on contract express or implied, or on an enactment where the 
sum sought to be recovered is a fixed sum of money.”  ' 

Now, this case falls in the category of a debt or liquidated demand in money payable 
by the defendant with or without interest arising on the contract express or implied. 
‘Therefore the rule itself assumes thatthe contract on which the plaintiff is suing need 
not be a contract in writing. It may even be an implied contract. But so long as 
there is a dəbt or liquidyted dəmand which becomes payable under such a contract, 
the plaintiff is entitled to sue for the amount due under the contract. This amended 


+ 1 (1954) First Apveal No. 16 0°1958, decided 2 (1958) Civil Revision Application No. 586 
by Chagla C. J. and Shah J., on December 8, of 1958, decided by ChaglaC. J., on December 
1054 (Unrep.). 11, 1953 (Unrep.). 
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rule has been borrowed from the corresponding English ralein O. ITI, r. 6, of tha: Rules 
of the Supreme Court and we find at p. 18 of the Annual Practice a commentary on 
the expression “‘debt or liquidated demand”, and this i is what the learned Comments 
tor Bays : 

“In order to come within the definition ‘liquidated demand’ a claim on a contract‘must (a) 

state the amount demanded, or be so expressed that the ascertainment of the amount is a mere 
matter of calculation ; and (b)-must give sufficient particulars of the contract to disclose its nature, 
It is the nature of the contract on which the claim is based, as well as the fact that a specific sum, 
is claimed, which brings the claim, or fails to bring it, within the definition.” 
Now, here a specific.sum is demanded by the plaintiffs which is the amount of the 
hundis honoured by the plaintiffs under an agreement with the defendant. There- 
fore there can be no doubt that on this interpretation of the rule the plaintiffs are 
suing on a debt or liquidated demand which arises on an express contract although 
the contract is, oral and not in writing. In our opinion, therefore, a summary suit 
would be maintainable although it,is based on an oral agreement or contract. It 
would ‘be maintainable even if the contract or agreement is not admitted by the 
defendant.. It may be said that if that were so the plaintiffs would be bound to lead 
oral evidence to prove the contract. But the scheme of filing a summary suit is that 
when the summons isserved upon the defendant which contains the cguse of action— 
in England it is a specially endorsed writ—ifhe does not answer to the summons, ho ig 
deemed to admit the averments contained in the plaint, and thereforetf the plaintiff 
relies on an oral contract and the defendant does not appear in answer to the summons, 
the Court would pass a decree in such a suit because the defendant has admitted the 
claim of the plaintiff by failing to appear in answer to the summons, When the de- 
fendant does appear and files an affidavit and the matter is to be decided upon by 
affidavits by the Court, then the question that.hae to be considered is not with regard 
to the maintainability of the suit, but with regard to the question as to whether un-. 
conditional leave should be granted to the plaintifis.. Now, we do feel that there is 
considerable force in Mr. Nain’s argument that when a plaintiff i is relying on ən oral 
agreement which is denied by the defendant on affidavits, ordinarily the Court should 
grant unconditional leave ; buttheremay be cases where the Court may hold the con.. 
tract, established after perusing the affidavits. It may be held to be established by 
surrounding circumstances or it may be held to be established from the conduct of the 
defendant. But where the affidavits do not clearly establish the oral contract relied 
upon by the plaintiff, it may well be that the Court should grant unconditional] leave. 
in order that the plaintiff should establish the contract by oral testimony to be tested, 
by the Court. 

Now, in this case the position seems to us to be very clear. The amounts of the 
three hundis which were paid by the plaintiffs areadmitted to have been received by 
the defendant. So he has received consideration in respect of the three hundis, on 
which in a sense this suit is based. Hisonly defence seems to be that the hundis were 
to be drawn in the name of the plaintiffs, according to the agreement pleaded by the 
plaintiffs, whereas in fact the hundis were drawn in the name of a partner in the 
plaintiff-firm. To that the answer given by the plaintiffs is that they honoured the 
hundis although they were drawn in the name of a partner under instructions given 
by the defendant. It seems to us that there is hardly any defence to the suit when 
the defendant clearly and unequivocally admits the receipt of the monies on the kun- 
- dis; nor does the defendant deny the contract. All that he says is that the hundis 
were not drawn pursuant to the contract, andin respect of that it was open to the 
Court to consider the conduct of the defendant and the averment of the plaintiff 
that the hund‘s were honoured under instructions from the defendant. Therefore, 
it seems to us that the learned Judge of the City Civil Court was justified in taking the 
‘view that this was not a case where unconditional leave should be granted, but that 
the defendant should have the right to defend the suit only on his depositing the sum 
mentioned in the order on the summons for judgment. 

* There is not much force in the other contention raised by Mr. Nain that the cause 
of action mentioned in the summons is different from the cause of action in the plaint. 
The cause of action in the summons really sets out the three hundis and mentions that 
they were drawn on Ramrikhdas Chinranjilal Parasrampuria. Mr. Nain’s quarrel 
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Withsthis is that in the plaint according to the agreement the hundis should have-been 
drawn on the plaintiff-firm and not on ‘Ramrikhdas Chiranjilal Parasrampuria, but 
the summons states the actual fact and the cause of action is not altered by the sum- 
mons stating that the hundis were drawn not on the plaintiff-firm but on the in- 
dividual mentioned in the summons. -< In our opinion, there is not much substance 
in this ap 

The result is that the appeal fails and must be dismissed with costs. 


Appeal dismissed. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice. 


: GANPAT LAXMAN VAITE v. LIONEL HOLLAND.* 
Payment of Wages Act (IV of 1936), Secs. 3, '15-+Factories Act (LXIL of 1948), Secs. 2 (n), 7(5)— 
“Employer” whether means person responsible for poyment-of wages when wages accrue or when 
_ application for wages made—-Construction. ` 
- The expression “employer” in s. 8 of the Payment of Wages Act, 1986, means the person 
V who is the employer at the date: when the application for- wages was filed under g. 15(2) of 
the Act. ‘ 
. The material date to consider is not who was responsible tor payment of wages when the 
<” wages accrued, but the material date to consider is who was the person responsible for the 
payment of wages at the date when the application is made. 


Ons Lionel Holland (opponent) owned a factory known as Holland and Company. 
On January 7, 1947,-Caultield Holland Ltd.-was incorporated as a limited company in 
England and the business of Holland and Company was taken over by Caulfield 
‘Holland Ltd., and on January 16, 1947, under an agreement, the opponent was ap- 
pointed the managing director of tlie company and put in charge of tho company’s 
‘business. On September 6, 1951, the opponent gave notice to the-employces-of the 
factory of closure of business and their services were terminated on Ssptember 21, 
1951. A notice was also served on one Hudson, who was the local manager- of thé 
factory, terminating his services from September 21, 1951. 

” On October 15, 1951, Ganpat and others (petitioners), ahd were the employees 
‘of the factory, filed an application against the opponent under s. 15(2) of the Payment 
of Wages Act, 1936, for arrears of wages from January 1, 1950, to Ssptember 21, 
1951. The opponent contended that he was not liable to pay’ this amount of wages. 
‘The Payment of Wages Authority ordered the opponent to pay the amount, holding 
that he was the ‘occupier’ of the factory within the meaning of the term in s.2(n) 
of the Factories Act, 1948, and was liable under s. 3 of the Payment’ of Wages Act. 
On appeal by the opponent to the Small Causes Court, Bombay, the Chief Judge held 
that there was no liability upon the opponent to pay the amount and allowed the 
Appeal, observing, in his judgment, as follows :— 
nS ..In the present case it is not disputed that Mr. Hudson was ane as the manager of the 
factory during the whole of the relevant period till September 21, 1951, and that he managed the 
‘factory till that date, so that it is only after September 21, 1951, that for the purposes of the Act 
the ‘occupier’ as defined by s. 2(n) could be taken ag the manager of‘the factory. However, 
evén with regard to the period after September 21, 1951, the ‘occupier’ can be taken to be the 
manager only for the purposes of all the liabilities cast upon the manager by the Factories Act 
-of 1948, but be cannot be held to be the person ‘named as manager” of the factory under s: 7(7) 
(J) of the Factories-Act, 1948 (which has replaced s. 9 (1) (e) of ahe Factories Act, 193+). In 
consequence, the appellant, even if he is taken to be the ‘occupier’ after September 21, 1951, 
_ ‘wher Mr. Fluason ceased to be the manager, cannot be held to be the person responsible for the 
payment of the wages of the respondent-workers under proviso (a) to s. 3 of the eee of 
Wages Act, even for the period after September 21, 1951.” 


The petitioners applied in revision to the High Court. 


eria December 10, 1954. Civil Revision reversing the order passed by B. C. Patil, 
lication No. 680 of 1958, from the decision Authority under the Payment of Wages Act, 
rar D. Lalkaka, Chief. Ju Small Causes Bombay, in Application No. 1128 of 1951. 
Touri, Bombay, in Appeal o. 2 of. 1952, Te: 7 


w 
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F. 8. Desai, for the petitioner. i son 
D. M. Parulekar and B. K. Sonar, for the opponent. 


Camaata C. J. This revision application arises out of an application filed by the 
petitioners under s. 15(2) of the Payment of Wages Act for arrears of wages for a. 
period January 1, 1950, to September 21, 1951, and also in the case of some workers 
for bonus for the years 1947-48. It appears that the factory which employed the 
petitioners was owned by the opponent up to January 7, 1947. On that date a 
limited company was incorporated in England in the name of Caulfield Holland & Co., 
which took over the business of the opponent’s factory which was being run in the: 
name of Holland & Co. By an agreement dated January 16, 1947, the opponent was 
appointed the managing director of the company and was put in charge of the com- 

pany’s business which was being done previously by Holland & Co. A man by the 
name of Hudson was the local manager of this factory and under the Factories Act 
he was named as the manager. On September 6, 1951, the opponent gave notice to- 
the employees of closure of business and their services were terminated on September 
21, 1951, when tho factory closed down its business. It may be pointed out that the 
notice was also served on Hudson and Hudson ceased to be in the employ of the factory 
from September 21, 1951. : 

Now, it is not disputed that the amount of wages and bonus is due to the petitioners. 
The contention of the opponent is that he is not liable to pay this amount. The 
Payment of Wages Authority ordered the defendant to pay this amount. The op- 
ponent appealed to the Small Causes Court and the learned Chief Judge has held that 
there is no liability upon the opponent to pay this amount, and the petitioners have 
now come in revision. 

When we turn to the Payment of Wages Act, s. 3 provides that every employer: 
shall be responsible for the payment to persons employed by him of all wages re- 
quired to be paid under this Act. Thereis a proviso to this section and we are con- 
cerned with sub-cl.(a) of that proviso which lays down that in the case of persons em- 
ployed in factories, if a person has been named as the manager of the factory under 
cl. (f) of sub-s.(Z) of s. 7 of the Factories Act, 1948, then he shall be responsible for 
such payment. ‘Therefore, in the case of a factory the person responsible for the pay- 
ment of wages and who is looked upon as an employer is the person named as the 
manager. Then we come tos. 15 and sub-s. (2) deals with the application to be made: 
by the employee for delayed wages or for deduction from wages, and sub-s. (3) pro- 
vides that when any application under sub-s.(2) is entertained, the Authority shall 
hear the applicant and the employer or other person responsible for the payment of 
wages under s. 3. 

Now, the question that I have to consider is whether the opponent was the employer 
within the meaning of the Payment of Wages Act responsible for the payment of 
wages of the petitioners. The view taken by the learned Chief Judgo is that the per- 
son who was named as the manager was Hudson and therefore the liability to pay 
wages is upon Hudson and not upon the opponent. Now, i in construing s. 3 and de- 
ciding what meaning has got to be given to the expression “employer” one must look 
at s. 15(3) of the Act. Th Authority has got to hear the employer when an applica- 
tion is made by the employee, and it is clear thatthe person who has got to be heard is. 
the person who is the employer at the date when the application for wages has been 
mado. The employees are only concerned with getting their wages and the Act 
provides for the machinery which entitles them to get those wages. The machinery 
furnishes a speedy remedy and the object of the Act is to fix the responsibility for the. 
payment of wages upon some person who is in the position of an employer at the date 
when the application is made. Therefore, in my opinion, the material date to con- 
sider is not who was responsible for payment of wages when the wages accrued, but 
the material date to consider is who was the person responsible for the payment of 
wages at the date when the application is made. Unless I give this eee 
to the expression “‘employer” usedins. 3, the whole machinery set up by the Legisla- 
ture under the Payment of Wages Act would become unworkable. Tiko this very 
case. There is a limited company in England which has appointed a managing 
director. That managing director is responsible for the working of the factory 


- 


of the lower appellate Court. 
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mes-& PRAS as required under the Factories Act. He quietly dismisses the 
eal dismisses the manager, closes the factory, does not pay the wages, and 
when an a opr for delayed wages is made by the employees, he turns round upon 
them and says “you must proceed against the manager who has disappeared or you 
must proceed against the limited company which is situated in England”. Therefore 
the law requires that there must be some one responsible at the date when the applica- 
tion is made for the payment of wages to the employees who have made the applica- 
tion. The only question that the Authority has got to consider is, who is the person 
responsible at that date ? 

Now, in this case two views are possible. If it is suggested that the case falls under 
sub-cl.(a) of the proviso to s. 3 inasmuch as employees were employed in the factory, 
then at the date when the application was made Hudson was no longer the named 
manager because his services had already been dispensed with, and when we turn 
tos. (5) of the Factories Act, it provides that during any period. for which no person 
has been designated as manager of the factory or during which the person designated 


. doos not manage the factory, any panan found acting as manager, or if no such person 


is found, the occupier himself, shall be doomed to be the manager of the factory for 
the purposes of this Act. Now, “occupier” is defined as a person who has ultimate 
control over the affairs of the factory. If there was no named manager of this factory 


' at the date when the application was made, then the occupier would be deemed to be 


the manager of the factory, and there can be no doubt that on the facts of this case 
the opponent is the occupier of the factory. Hoe is in ultimate control of the affairs 
of this company. Mr. Parulekar says that under this definition the occupier would be 
the limited company in England and not the opponent. Iam not prepared to accept 
that contention. The person who is in ultimate control must be a person in India 
who can be got at under the Factories Act, andas faras this country is concerned, the 
person who was in ultimate control was the opponent and not the company incorporat- 
ed in Kagland. The other possible view is that there was no factory existing at the 
date when the application was made and therefore the provieo would have no applica- 
tion, in which case we must construe the main s. 3 itself and under that section what 
we have to consider is whether the opponent was the employer. Now, the expression 
“employer” has not been defined in the Act, but in my opinion the widest meaning 
should be given to that expression. In this case, again, there is no difficulty in com- 
ing to the conclusion that the opponent was the employer within the meaning of s. 3. 
It was he who actually discharged the employees and therefore he had the authority 
to dispense with their services. It is only an employer who can dismiss servants em- 
ployed for a particular purpose, and I do not understand how the opponent can possibly 
contend that he is not the employer of the petitioners when he exercises the most 
important power of an employer to dispense with their services. Therefore from 
that point of view also the opponent would be liable to pay the wages under sB. 15. 
Tho fellaoy, with respect, into which the learned Chief Judge has fallen is that he has 
considered the material date to be the date at which the wages accrued to the peti- 
tioners and because at that date Mr. Hudson wasthe employer and not the opponent, 
he has taken the view that the opponent cannot be made responsible for the payment 
of the wages of the petitioners. But as I have pointed out, the opponent was un- 
doubtedly the employer within the meaning of s. 3 at the date when the petition was 
presénted-by the petitioners and it is he who under the Payment of Wages Act is 
responsible for the payment of wages. 

In my opinion, therefore, the decision of the learned Chief Judge cannot stand. 
Tho result is that the rule will be made absolute with costs and the decision of the 
Payment of Wages Authority will be restored. The petitioners will also get the costs 


Rule made absolute. 





408 - THE BOMBAY LAW-REPORTHR,- . °° ` © [voni tvu. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dizit. 


MAHADEO DHONDU JADHAV v. THE LABOUR APPELLATE ‘TRIBUNAL 
OF INDIA-AT BOMBAY-* 


Industrial Disputes (Appellate Tribunal) Act (XLVI of 1950), Secs. 22, 23 Industrial Disputes 
Act (XIV of 1947), Secs. 33, 8334—Ambit of jurisdiction of Appellate Tribunal under s. 22 
of Act XT.VIL of 1950—Whether Appellate Tribunal should give its permission under 3.22 
after adjudication of dispute between employer and employee—Difference in ambit of jurisdiction 
conferred upon Appellate Tribunal under s. 22 and 8. 23—What Appellate Tribunal should 
consider before granting permission under 8, 22 Coniiruchiim of statute—Construction fi ee 
legislation, i 

The ambit of the jurisdiction conferred upon the Appellate Tribunal under's. 22 of the 
Industrial Disputes (Appellaté Tribunal) Act, 1950, is different and more limited than the 
ambit of the jurisdiction’ conferred upon the Appellate Tribunal under 8.'28 of the Act. 
Section 22 does not require the Appellate Tribunal before granting permission to treat the 
application of the employer as if it were an appeal; nor does it require the Appellate Tribunal 
to pronounce its decision upon that appeal, nor does it apply the provisions of the -Act to 

’ the decision of the Appellate Triburial.- All that s. 22 lays.down is that the Appellate Tribu- 

nal may or may not give its permission to the application made by the employer. 

~~ 2 All'that is necessary to consider before permission is granted under that section is whether 
‘a prima facie case has been made out on merits, then it is further incumbent upon the Tribu- 
nal to consider whether the action taken by.the employer is a bóna fide action. If the 
Tribunal comes to the conclusion that the action of the employer was not-the result of the 
.fequirement of the situation or did not proceed from a consideration, of the merits, but was 
actuated by an indirect motive or want of good faith, then the Tribunal would refuse to 
grant permission under s. 22 of the Act. ’ j 

Atherton West & Co.-Lid. v. Suti Mill Mazdoor Union, applied. 
” Batik v. Surat Municipality? and Eugene Fernandes v. Lab. App. Tribunal, discussed. ` 
The Court should not, unless it is compelled to do so by the clear language used by the 
Legislature, put any construction upon any provision of labour legislation which ‘will in any 
_, way prejudicially affect the rights or welfare of labour. 

One Mahadeo (petitioner) was an employee working in the Ring Frame Depart- 
ment of the New China Mills Ltd. (respondent No. 2) at Bombay. On January 21, 
1964, respondent No. 2 gave a notice of change under s. 42(7) of the Bombay Indus. 
trial Rolations Act, 1947, to introduce a system of four sides of ring frames to a tenter 
in the Ring Frame Dopartment, On January 28, 1954, conciliation proceedings were 
commenced,-and on September 9, 1954, a report was published that those proceedings 
before, the Conciliator had failed. An appeal concerning consolidation of dearness 
alluwance with wages was pending betore the Labonr Appellate Tribunal (respondent 
No. 1) anid, therefore, respondent No. 2; on September 22, 1954, filed an ap lication 
under s. 22 of the Industrial Disputes (Appellate Tribunal) Act, 1950; see res- 
pondent No. 1’s permission to alter the service conditions of the petitioner and other 
workers by introducing the change proposed by the aforesaid notice of change, 
On Octoker 15, 1954, respondent No. 1 granted permission to respondent No. 2 to 
introduce the change. 

The petitioner applied to the High Court under art. 227 of the Constitution of India 
to quash the order passed by AED No. 1. 

The application was heard. 


D. 8. Nargolkar, for the petitioner. . 
` M. P. Amin, Advocate General, with B. Narayan Swami, with Kanga & Co. for 


respondents. ' . 


Cuacta C.J. This petition raises a rather important, n as to. the ambit of 
the jurisdiction of the Industrial Disputes Appellate Tribunal under s. 22 of Act - 
XLVIII of 1950. On January 21, 1954, respondents No. 2, the New China Mills, 
gave a notice of change under s. 42 of the Bombay Industrial Relations Act with re- 
gard to change in items 1 and 4 of Sch. IV to that Act, and in substance the change 


* Decided, January 19, 1955. Special 2 (1952) 54 Bom. L. R. 922. 
Civil Application No. 2567 of 1954, 8 (1953) 56 Bom. L. R. 291. 
1 [1958] S. C. R. 780. 
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Wwhiph the mills‘intended to bring about was that instead of the workers attending to 
two sides of ring frames in the-Ring Department, ‘the workers had to attend to four 
tides.’ Conciliation proceedings were commenced on January 28, 1954, and on Septem- 
ber 9. 1954, thesd proceedings failed.and a report to that, effect was made by the 
Conciliator. On September 22, 1954, an application was made by the mills for per- 
mission to bring about this‘ change under s. 22 of the Industrial Disputes (Appellate 
‘Tribunal)-Act and -on October 18. 1954, the Appellate Tribunal gave its permission 
to the mills. It is this order that is challenged by the petitioner. 
Tùrning to the relevant section, it provides that— 
‘. “During the period of thirty days allowed for the filing of an appeal under section 10 or 
Suring the pendency of any appeal under this Act, no employer shallK— . 

~ « (a) alter, to the prejudice of the workmen concerned in such appeal, the conditions of service 
applicable to. them immediately before the filing of such appeal or...save with the expresi per- 
mission in writing of the Appellate Tribunal.” 


We are not concerned with-cl. (b) of that section in- this postition, It is not disputed 
that the potitioner was concerned in an-appeal-which was pending before the Appellate 
‘Tribunal, and therefore if the entployer wanted to alter to the prejudice of the work- 
men any condition of service, hehad fo obtain the saprei permupaion in writing of the 
‘Appellate ‘Tribunal. 


. Now, what is contended by Mr. Nargolkar is that when an application under s. 22 
ig mad by the employer, the Appellate Tribunal should only: give its permission 
after an adjudication of the dispute between the employer and the employes. It is 
fontended that s. 22 confers upon the Appellate Tribunal the same jurisdiction that 
6. 23 does. For the purpose of this argument it is necessary to look at the provisions 
of s. 23, That section ‘confers certain important right upon the employee and the 
right. ig that if an employer contravenes the provisions of s. 22,then the employee 
Agerieved by such contravéntion may ‘make a complaint in writing to the Appellate 
‘Tribunal and on receipt of such complaint: the Appellate Tribunal has been given the 
Jurisdiction to decide the complaint as if it were an appeal pending before it in ao- 
cordance with the provisions of the Act, and it is incumbent upon the Appellate 
‘Tribinal to pronounce its decision upon the complaint and the provisions of the Act 
shall apply accordingly. Therefore, as far as the construction of s. 23 is concerned, 
there.can be nó doubt that ona’ complaint made by the employee with regard to the 
sontrayention of s. 22 not only has the Appellate Tribunal to consider whether an 
&otion has been taken by the employer unders. 22 without the permission in writing 
of the Appellate Tribunal, but also the merits of the dispute between the employer 
and the employee. What'is suggested is that whereas s. 23°gives the right to the em- 

loyée to have an indugtrial dispute adjudicated, a similar right is-conferred upon 
pio employer under s. 22, and if the employer goes for permission to the Appellate 
‘Tribunal, he can only get the permission after the Appellate Tribunal has adjudicated 
upon the dispute, and only after the Appellate Tribunal has come to the conclusion 
that tho dispute must be decided in favour of the employer that the Appellate Tri- 
bunal should give the requisite permission under 8. 22. “Apart from authorities and 
Apart from any other argument advanced by Mr. Nargolkar with which we shall pre- 
#ently deal, it is clear on the language itself of the' two sections, viz. ss. 22 and 23, 
that t the ambit of the jurisdiction conferred upon the Appellate Tribunal under 8. 22 
is diffsrent and more limited than the ambit of the jurisdiction conferred upon the 
Appellate Tribunal under s. 23. Sistion 22 does not require the Appellate Tribunal 
before granting permission to treat the application of the employer as if it were an 
appeal, nor does itrequire the Appsilate Tribunal to pronounce its decision upon that 
appeal, nor does it apply the provisions of the Act to the decision of the Appellate 
Tribunal. All that s. 22 lays down is that the Appellate Tribunal may or may not 
give its permission to’ the application made-by the employer. Tt is equally clear that 
an employer can only apply for permission to alter the conditions of service of the 
workmen provided he could have altered those conditions without the permission 
of the Appellate Tribunal. In other words, the pendency of the appeal imposes a ban 
upon the employer and he is prevented from doing’ that which he could have done but 
for the pendency of the appeal. It is therefore in order to remove that ban that he 
has got to approach the Appellate Tribunal and get its express permission. 
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Now, we may look at parallel legislation which is to be found in the Industrial 
Disputes Act and the corresponding sections are sz. 33 and 33A. Section 33 i& in 
terms indentical with s. 22 and it requires the employer to take the express permission 
of the conciliation officer, Board or Tribunal, ae the case may be, during the pendency 
of any conciliation proceedings or proceedings before a Tribunal in respect of any 
industrial dispute, nor alter the conditions of service or, as in the case of s. 22(b), 
dismiss or discharge or punish any workmen concerned in such dispute. Saction 
33A corresponds to s. 23 and there again we notice that the Legivlature has conferred 
upon the Tribunal the jurisdiction to adjudicate upon the complaint made by the 
employee when the employer contravenes the provisions of s. 33, and it has also made 
clear that the adjudication must be as if the complaint were a dispute referred to or 
pending before it, and s. 33A also requires that the Tribunal shall submit its award. 
to the appropriate Government and the provisions of this Act shall apply accor. 
dingly. Therefore the Législature has made it amply clear that when a complaint- 
is made by the employee under s. 33A, that complaint must be adjudicated upon as 
if it were an industrial dispute and an award must be made upon that complaint. 
As in the case of s. 22 the language used by the Legislature under s. 33 is entirely 
different and no question arises under s. 33 or can arise of the Appellate Tribunal 
ee upon the application made by the employer for permission either under 
ol. (a) or (b). “3 

Now, we have really failed to understand the grievance made by Mr. Nargolkar 
that such an interpretation upon s. 22 will seriously prejudice the rights of the work- 
ers. We have had occasion to say it before and we will say it again that we are al- 
ways most reluctant to put any interpretation upon labour legislation which is likely 
to prejudice the rights or welfare of labour. We are fully conscious of the fact that 
our Legislature has put labour legislation on the statute book primarily for the purpose 
of redressing the balance between employers and employees and that we should not, 
unless we are compelled to do so by the clear language used by the Logislature, put 
any construction upon any provision of labour legislation which will in any way pre- 
judicially affect their rights. Therefore we have heard Mr. Nargolkar at some length. 
in order to understand what exactly is the suggestion that the interpretation put 
upon s. 22 which limits the ambit of the jurisdiction of the Appellate Tribunal would. 
affect any rights of workmen. As we have already said, under s. 22 an employer can- 
not be permitted to do something which he could not otherwise have done. There- 
fore s. 22 does not confer any new right upon the employer. On the contrary s. 22 
limits the right of action of the employer by reason of the pendency of the appeal. 
In this very case, after the conciliation proceedings failed and the Conciliator made his. 
report, it would have been open to the employer to carry out the change within two 
months of the making of that report. If no appeal had beerfpending, he could have 
done so suo motu without approaching any authority or any person for permission 
or sanction. But because the appeal was pending his right of action was restricted. 
and he could not proceed to do what he would otherwise have done and had to ap- 
proach the Appellate Tribunal for permission. It is difficult to understand how a 
provision like this under s. 22 prejudicially affects the rights of the workers. We 
should have thought that far from prejudicing them in any way the Legislature ad- 
visedly imposed this limitation upon the action of the employer in the interest of the 
employees and the reason is obvious. If an appeal is pending, an employer should not 
be permitted to do anything which may be in the nature of victimization or which 
might be the result of want of good faith on his part. In order that the hearing of 
the appeal should not be in any way prejudiced by the employer holding out any 
threats against the employees who are involved in that appeal, the Logislature has. 
provided that the express permission of the Appellate Tribunal must be obtained be- 
fore the employer can act to the prejudice of the employees. Therefore, in our 
opinion, all that is necessary to consider before permission is granted under that- 
soction is whether a prima facie case is made out by the employer. If a prima ficie 
case has heen made out on merits, then it is further incumbent upon the Tribunal to 
consider whether the action taken by the emplpyer is a bona fide action. If the 
Tribunal comes to the conclusion that the action of the employer was not the result 
of the requirement of the situation or did not proceed from a consideration of the 
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mozits, but was actuated by an indirect motive or want of good faith, then undoubt- 
edly the Tribunal would refuse to grant permission under s. 22. 

It is then suggested that a decision of the Appellate Tribunal under s. 22, which 
decision is arrived, at without a proper adjudication, would prejudice the employees 
in raising an industrial dispute with regard to that change. Now, that contention 
also is without any basis. It is clear that if the Appellate Tribunal is not adjudicating 
upon the industrial dispute under s. 22 and if it is not making any award with regard 
to that dispute, the rights of the workers to raise an industrial dispute with regard 
to any change made by the employer in the conditions of service of the employees 
remains entirely unaffected. atever rights the workers have under the Bombay 
Industrial Relations Act to raise a dispute with regard to this matter are not in any 
way altered or affected, or prejudiced by the decision given by the Appellate Tribunal 
that a prima facie case has been made out by the employer for a change in the 
vonditions of service, that the application is made bona fide, and therefore permission 
should be granted. It was anita by Mr. Nargolkar that the change that the employer 
sought to make constituted a breach of the contract between the employee and the 
employer. He says that the employees agreed to serve the milla on certain conditions - 
of service and one of the conditions was that they should attend to two sides of the 
ring and not to four sides, and Mr. Nargolkar says that it is not open to the Appellate 
Tribunal to pormit the employer to violate the Common law rights of the employees. 
Now, no one for a moment suggests that labour legislation in any way affects the 
contractual rights of the employees. There is no compulsion upon the employees 
to serve the mills if they are not satisfied with the new terms offered by the employer, 
but the Bombay Industrial Relations Act doas not prohibit the employer from chang- 
ing the conditions of service provided he has followed the necessary procedure. 
If by doing so he infringes any contractual rights of the employee, the civil Court is 
always there for the employee to assert his rights and to obtain such relief as the 
civil Court might be able to award to him. But we are not concerned here with 
Common law rights of the employees. We are only concerned with labour legislation 
and the relations between the employee and employer regulated by labour laws, and 
if the labour legislation does not prohibit the employer from making a change in the 
conditidn of service of the employee, s. 22, far from adding to the rights of the 
employer or taking away the rights from the employee, imposes a limitation upon 
the right of action of the employer and introduces a ban which the employer has 
to get removed before taking an action which he could have taken if an appeal had 
not been pending. Therefore, there is no substance in Mr. Nargolkar’s contention 
that the employees will be prejudiced by the decision given by the Appellate Tribunal 
that the employer should have the permission to alter the conditions of service of 
the workers. 

Turning to the authorities, there is e decision of this Court reported in Batuk v. 
Surat Municipality', which undoubtedly contains certain observations which help 
Mr. Nargolkar. In that case myself and Mr. Justice Gajendragadkar ware concerned 
with construing s. 33A and curiously enough Mr. Phadke who appeared for the 
workers in that case contended bofore us that under s. 33A there cennot be an ad- 
judication binding between the employers and the employees, What was urged was 
that when there is a complaint under s. 33A all that the Tribunal can do was to 
consider whether there had been a contravention of the provisions of s. 33, but the 
Tribunal could not go into the merits of the dispute. We rejected, that contention 
and pointed out that the language of s. 33A was clear and was not capable of the 
construction which Mr. Phadke sought to put upon it. In considering s. 33A we 
also looked at the provisions of s. 33 and the tentative conclusion we came to, as is 
apparent from what we said at page 926, was that 5.33 and 334 are complementary 
to each other and that it was open to the employer to get an adjudication on the 
question of the change that he proposes to make under s. 33 by applying to the Tribunal 
for permission. Now, this case cannot be looked upon as an authority on the inter- 
pretation ofs. 33 because that question did not arise beforeus. It will also be noticed 
that woe did not consider the marked difference in language used in s. 33 and the 
language used in s. 33A. 
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The next decision on which reliance hasbeen placed is one reported in Hugene 
Fernandes v. Lab. App. Tribunal,! and there the question was whether the Appellate 
‘Tribunal had rightly interfered with the decision of the Industrial Tribunal which 
‘had held that an-application made by. the employer under s. 33.for permission for 
-dismissing the employee should not be granted, and it was in that connection that we 
‘had, to consider the jurisdiction of the Industrial Tribunal under s. 33, but in that 
qademont we pointed out at page 307 that as it was not suggested by the Appellate 
-Tribunal that the Industrial Tribunal had travelled outside the ambit of s. 33, strictly 
the question of construction of s. 33 did not arise, but we went on to point out that 
‘even assuming the construction of s. 33 did arise, the Industrial Tribunal had got to 
decide whether a prima facie case was made out for the discharge or dismissal of 
the workman. It was in this connection that we referred to the decision of the 
Supreme Court. reported in Atherton West &-Co. Lid. v. Suti Mill Mazdoor Union? 
and although that decision had no direct bearing upon the question we were considering 
‘in that case, it has a direct bearing on the question before us in this petition. . There 
the Supreme Court was construing cl. 23 of a notification issued by the Uttar Pradesh 
Government regarding the constitution of Regional Conciliation Boards and Indust. 
rial Courts, and cl. 23 was in identical terms with s. 33 of the Industrial Disputes Act 
and s. 22 of the Industrial Disputes (Appellate Tribunal) Act.. There the permission 
of the Regional Conciliation Officer or the Assistant Regional Conciliation Officer . 
had to be obtained before an employer could discharge or dismiss any workman during 
the continuince of an inquiry or an appeal, and in the case before the Supreme Court 
the necessary permission was obtained to dismiss the respondents. The respondents 
then raised an industrial dispute and an award was given by the Industrial Court in 
favour of the respondents-holding that their dismissal was wrongful, and before thé 
Supreme Court it was contended that in view of the’ fact that permission had been 
granted under ol. 23 by the Regional Conciliation Officer the award was without 
jurisdiction. What was urged was that after the permission was granted it was not 
open to the workmen to contend that the dismissal was wrongful nor could they raise 
an industrial dispute with regard to the subject-matter of the permission. This 
‘contention was rejected by the.Supreme Court, and Mr. Justice Bhagwati at page 786 
in his judgment points out that cl. 23 imposed a ban on the discharge or dismissal of 
any workman pending the inquiry of an industrial dispute before the Board or an 
appeal before the Industrial Court and the employer, his agent or manager could only 
discharge or dismiss the workman. with the written permission of the Regional 
Conciliation Officer or the Assistant Regional Conciliation Officer concerned, and the 
only effect of such permission would be to remove the ban against the discharge 
‘or dismissal of the workman during the pendency of .those proceedings; and 
Mr. Justice Bhagwati discussing the scope of the inquiry before the Regional Concilia» 
tion Officer says that the effect of the permission was not to validate the discharge 
‘or dismissal but merely to remove the ban on the powers of the employér to discharge 
or dismiss the workman during-the pendency of the proceedings. These remarks, 
with respect, can be applied to the construction of s 33 or s. 2% of the relevant Acts. 
‘The effect of the permission granted by the Appellate Tribunal is not to validate the 
change brought about by the employer, but is merely intended to remove the bari 
imposed by the two sections, and Mr. Justice. Bhagwati also points out that not- 
‘withstanding the permission the dismissed workman could raise an industrial dispute 
and get an adjudication on that dispute. Mr. Nargolkar has pointed out that the 
Supreme Court was considering the case of a Conciliation Officer who could not 
possibly have adjudicated upon the dispute, whereas we are concerned with a Tribunal 
which has the jurisdiction to adjudicate upon disputes between the employer and 
the employee. Undoubtedly that distinction does exist in the case before us and 
the case before the Supreme Court, but although the Appellate .Tribunal has the 
jurisdiction to adjudicate upon disputes, the question that we have to consider is 
not whether it could have exercised that jurisdiction but whether the Legislature 
has conferred that jurisdiction upon the Appellate Tribunal. If the Legislature 
had conferred the jurisdiction, undoubtedly. the Appellate Tribunal could have 
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exesised it abit does éxorcise the jurisdiction of adjudication under s. 23. Therefore: 
the correct approach to the’ ‘qnestion is not to consider what is the general jurisdiction 
of the Tribunal, but what is the special jurisdiction conferred upon it with relation 
to the subject- matter that comes before it under s. 22. 
C Now; turning to the ‘decision of the Appollate Tribunal in this case, they have 
held a prima facie inquiry into the merits of the matter and they have ‘come to the 
conclusion that the change will not impose an undue strain on the workmen, They 
have also held that the change was not inspired by any wrong motive and they have 
also observed in their order that but for the fact that there was an appeal pending the 
employers would have beer entitled to go ahead with the proposed change. Under 
the circumstances we are of the opinion that the permission granted by the Appellate, 
Tribunal cannot be challenged on the ground that it was granted in the absence’ 
of jurisdiction or that the‘ jurisdiction was’ not properly exercised as required by 
8. 22 of the Act. 

The result is oat te ponio fails aig a be dismissed. No order as to costs. 


` Pettiton dismissed. 


t 


` Before the Hon'ble Mr. M. C. Chagla, Chief Justice. 
SAIPANSAHEB WD. DAWOODSAHÉB v. LAXMAN VENKATESH NAIK.*: 
Bombay Rents, Hotel. and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 6(10)(b)(i), 
11-——Whether Court has jurisdiction to fix rent different from rent prescribed under s.5(10)(b)(i} 
where there ts dispute regarding amount of standard rent—Standard rent, how to be fixed. 
Under 8. 5(10) (b)(i) of the Bombay Rents, Hotel and Lodging House Rates’ Control Act, 
1947, the rent at which the premises were let on’ September 1, 1940, does not automatically 
become the standard rent, but it becomes standard rent subject to the provisions of 8.:11 
* ofthe Act, and, therefore, the Court has jurisdiction to fix a rent different from the rent pre- 
scribed under s. 5(10)(b)(4) where a case falls- under s. 11(1)(e) of the Act. 
Clause (e) of 8. 11(1) of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, does not ‘refer to the iepure as to amount of zent, but the dispute i as to the amount 
of standard rent. 
: -In fixing the standard rent the correct approach should be, what is the net return which 
' a landlord should be reasonably allowed on his investment. 


‘One Laxman (plaintiff), who owned certain property, leased it to Saipansaheb 
and others (defendants) on November-8, 1947, for a period of three years on an 
annual rent of Rs. 1,500. The entire rent of‘Rs.' 4,500 for that period was paid 
to the plaintiff in advance. Under the lease after the expiry of the period of three 
years the defendants were to vacate the premises. The defendants were called 
upon to vacate the premises on the expiration of this period, but they refused to 
do so. The defendants were then asked to pay the rent of Rs. 1,500, but on their 
failure to do so, the plaintiff filed the present suit to recover possession of the pre- 
tnises from the defendants and Rs. 1,500 as damages for unlawful use and occupa- 
tion of the premises. The defendants contended that the standard rent was only 
Rs. 600 and that they were ready and willing to pay the standard rent. The trial 
Judge decreed the plaintiff’s suiton January 11,1952. On appeal by the defendants 
the District Judge dismissed the suit for possession of the premises and awarded 
the standard rent of Rs. 1,080 fixed by him, observing in his judgment as follows :— 
` eit ig argued for the appellants that the rent which was payable on September 1, 1940, 
must be held to be the standard rent, that the said rent was Rs. 600 per year and that therefore 
nothing more than Rs. 600 can be held as standard rent. But I do not think, I am bound to 
declare that rent as standard rent. No doubt under s. 5(10)(6)(7), standard rent is that for which 
fhe premises were let on September 1, 1940. But there can be no doubt that the said provision 
is controlled by s. 11 of the Rent Restriction Act, as the expression, ‘subject to the provisions of 
section 11’ mentioned in s. 5(10)(b) of the ‘Act, would show. The same conclusion follows if 


. *Decided, January 21, 1965. Civil Revision the decree passed by V. R. Talasikar, Joint 
Application No. 829 of 1958, from the decision Civil Judge, Junior Division, Bijapur, in 
of N: S. Shrikhande, District, Judge, Bijapur, . Civil Suit No. 1014 of 1950. 
in Regular Civil Appeal No. 57 of 1952, varying :. . . = 
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we read s. 10(0)(4) which is one of the disjunctive clauses of s. 10(8) and which is couched inthe 
following terms: “In any of the cases specified in section 11 the rent fixed by the Court.” So 
it is clear that in spite of s. 5(10)(b)(1) the Court has powers of determining standard rent under 
8B. 11. 

Section 11(Z) consists of five disjunctive cls, (a) to (e). We are not concerned with cls, (a) 
to (d). Clause (e) runs as follows: ‘Where there is any dispute between the landlord and the 
tenant regarding the amount of:standard rent.’ In the cases mentioned in cls, (a) to (e) 
the Court may Ox standard rent at such amount having regard to the provisions of this Act and 
the circumstances of the case as it deems just. In this case there is obviously a dispute between 
the landlord and the tenant regarding the standard rent; and so there can be no doubt that 
under s. 11 the Court has power to determine the standard rent, irrespective of what the rent 
was in the month September 1940.” 


The defendants applied in revision to the High Court. 
The application was heard. 


K. G. Datar, for the petitioners. 
ER. A, Jahagirdar, with Mr. R. R. Jahagirdar, for the opponent. 


Cacia C. J. The question involved in this revision application is in regard 
to the fixation of standard rent. The property with which we are concerned was 
leased out by the opponent to the applicants on November 8, 1947, for a period 
of three years and the rent reserved was Rs. 1,500 a year. The trial Court fixed 
the standard rent on the basis of this contractual rent. In appeal the learned 
District Judge has reduced it to Rs. 1,080 and this decision is challenged by the 
tenant. 

Now, Mr. Datar’s contention is that it is established as a fact that this property 
was let out on September 1, 1940, atthe rent of Rs. 600. As a matter of fact it 
was let out to this very tenant who has been on the premises ever since then, and 
Mr. Datar says that once the rent at which the premises were let on September 1, 
1940, is determined, the standard rent can only be that rent and no other rent, 
and therefore according to Mr. Datar, the learned District Judge should have fixed 
the standard rent of these premises at Rs. 600 and not Rs. 1,080. Now, there is 
one important fact to which attention might be drawn. It has beeh proved that 
between 1942 and 1945 the landlord spent Rs. 4,000 on the improvement over the 
building and this is the fact that the learned District Judge has taken into considera- 
tion in fixing the standard rent at Rs. 1,080. Mr. Datar says that even though 
the landlord may spend any amount on ‘the improvement of the building, if the 
rent on September 1, 1940, was a certain amount, that amount only can be the 
standard rent and not the amount increased by any further amount out of consi- 
deration for the improvements made by the landlord. 

Now, let us turn to the scheme of the Rent Act with regard to the fixation of 
standard rent. ‘‘Standard rent” is defined under s. 5(70) and under cl. (a) standard 
rent is the rent fixed by the Court or the Controller—that does not apply to the 
present case—and cl. (b) provides: ‘“‘Where the standard rent is not so fixed’— 
and the material part of the clause is—‘‘The rent at which the premises were let 
on the Ist day of September 1940.” Now, if the sub-section stood thus, Mr. Datar 
would be on very strong ground and all that the Court would have to do is to 
determine what was the rent on September 1, 1940, and fix it as the standard rent. 
But the Legislature has made this subject to the poe of s. 11, and therefore 
it is not as if the rent at which the premises were let on September 1, 1940, automa- 
tically becomes the standard rent. It becomes e rent subject to the pro- 
visions of s. 11 and s. 11 gives very wide jurisdiction to the Court and the operative 
part of s. 11(Z) is: 

“In any of the following cases the Court may, upon an application made to it for that pur- 

pose, or in any suit or proceeding, fix the standard rent at such amount as, having regard to the 
provisions of this Act and the circumstances of the case, the Court deems just—” 
So the Court has to exercise the discretion not only having regard to the provision 
of the Act but also having regard to the circumstances of the case, and then follows 
the various cases in which s. 11 comes into operation, and the one with which we 
are concerned is cl. (e) which provides: 
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«Where there is any dispute between the landlord and the tenant regarding the amount of 
‘standard rent.” 


Mr: Datar says that this sub-section only applies where the landlord or the tenant 
‘disputes the amount of the rent at which the premises were let on September 1, 
1940. According to Mr. Datar if there is no dispute with regard to that amount, 
then cl. (e) has no application. That contention is obviously untenable because 
cl, (e) does not refer to the dispute being about the amount of rent but the dispute 
‘is with regard to the amount of standard rent. In other words, if the jandlord 
says that notwithstanding the fact that the premises: were let on September 1, 

1940, at the rent of Rs. 600 I still dispute that Rs. 600 should be fixed as the 
standard rent, then cl. (e) applies and the Court has jurisdiction to fix the standard 
rent as provided for by s. 11(Z). Unless this construction is adopted, no explana- 
tion can be given as to why the Legislature made the rent at which the premises 
were let on September 1, 1940, subject to the provisions of s. 11. If the Court 
had no discretion but to fix the standard rent at the amount at which the premises 
were let on September 1, 1940, then it was unnecessary to provide that that fixation 
was subject to the provisions of s. 11.. If s. 11 was only to be requisitioned if 
there was dispute as to the amount of the rent at which the TER were let 
-on September 1, 1940, then the Legislature could have so provided in clear language. 

But as I have pointed out, cl, (e) does not refer to the annie as to the amount of 
the rent, but the dispute is as to the amount of standard rent, and even on principle 
the Legislature had to give wide jurisdiction te the Court with regard to the fixation 
of standard rent. Various circumstances may have to be considered apart from 
the fact that the premises were let at a particular rent on September 1, 1940. Take 
this very case where the landlord has spent Rs. 4,000 before the Rent Act came 
into force. Surely that is an important circumstance which must be taken into 
consideration in fixing the standard rent. The tenant cannot say that he should 
be asked only to pay the rent which he paid on September 1, 1940, although he 
is receiving many more amenities from the landlord. Mr. Datar says ‘that if I were 
to adopt that interpretation, then I would be making the provision that the standard 
rent should be the rent at which the premises were let on September 1, 1940, a 
‘dead letter, and Mr. Datar says that the Court may ignore this pro rovision altogether, 
and as soon as the landlord disputes the standard rent, the Court would fix any 
standard rent irrespective of the rent at which the premises were let on September 
1, 1940. Now, I do not think that that is likely to happen because s. 11 lays down 
that the Court has to fix a standard rent which it deems just having regard not 
only to the circumstances of the case but also the provisions of the Act, and theye- 
fore if the Court has a case before it where the premises were let on September 1, 

1940, then that fact has to be kept in mind by the Court as indicating the policy 
laid down by the Legislature that normally the standard rent should be the rent 
at which the premises were first let on September 1, 1940. But if over and above 
that fact there are other circumstances of the case, then the Court should not 
‘ignore those circumstances and should take them also into consideration. There- 
fore, in my opinion, there is no difficulty in permitting the Court to consider all 
the circumstances if the landlord disputes the standard rent. If the dispute of 
the landlord is not bona fide or is flimsy or is based on considerations which have 
no foree, then undoubtedly the Court will fix the standard rent at an amount at 
which the premises were let on September 1, 1940. But if there is force in the 
‘considerations put forward by the landlord, then there is no reason why the Court 
should omit to consider those considerations. Therefore, in my opinion, the 
learned District Judge was right in taking the view that he had jurisdiction to 
fix a rent different from the rent prescribed under s. 5(10)(b)(#) and that the case 
fell under cl. (e) of s. 11(2). 

Mr: Datar then contends that the learned Judge in fixing the standard rent 
aat Rs. 1,080 has practically allowed the landlord 10 per cent. interest on his invest- 
ment of Rs. 4,000. Now, unfortunately, the learned Judge has not clearly indicated 
how he came to fix Rs. 1,080 as the standard rent. (The correct approach to this 
question should be, what is the net return which a landlord should be reasonably 
allowed on his investment. A landlord having invested Rs. 4,000 it was for. the 
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District Judge to consider what return he should allow him on his investment of 
Rs. 4,000. But I do not find that the learned District Judge has approached; 
the matter from that point of view at all, and with respect to him it-seems that 
he has arrived at the figure of Rs. 1,080 in a rather-arbitrary fashion. ' 

I would therefore send the matter back to him:and direct. him to consider in 
fixing the standard rent what net return the landlord should be entitled to on 
his investment of Rs. 4,000. He will take into consideration what the outgoings 
of the landlard were in September 1940, when he received the rent of Rs. 600, 
and he will consider how much more were his outgoings on November 8, 1947, 
when the property was leased to the tenant, and he will fix the net return after 
giving credit for all the outgoings which‘the landlord is bound to discharge in laws 

No order as to costs. 


Case sent. iak: 
t ri 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice. : Pct 
VASANT SHAMRAO KHOT v. JAGANNATH GANESH JAMBOTKAR.* sas 
Civil Procedure Code (Act V of 1908), Sec, @0-—Decree—Execution attachment—Recetver, appoint- / 
ment of—Equitable execution—Salary of employee in private service—Portion of salary as 
and when it becomes due. 
It is not competent to an executing Court to appoint a receiver of the salary of an employee 
in a private undertaking of the portion of the salary, which is attachable under s. 60-of the 
Civil Procedure Code, 1908, as and when it becomes due. The sppointmént of a receiver 
is in substance and in effect an order of attachment. 
Secretary of State for India v. Bai Somi, followed. 


` EXECUTION proceedings. i 

Jagannath Ganesh (opponent) was an employee of the Burma Shell Company, 
drawing a monthly salary between Rs. 400 and Rs. 500. ” 

On January 20, 1941, Vasant Shamrao (petitioner) obtained a money- -decree 
for Rs. 1,600 against the opponent in the Court of the Joint Subordinate Judge’ 
at Belgaum. 
_ The petitioner applied ‘to execute the decree in the Belgaum Court, but with- 
out success. He had the execution ‘proceedings transf to the Bombay Court; 
of Small Causes, in which he applied. to execute the decree by appointment of æ 
receiver of the attachable portion of the salary payable to the opponent as and 
wlien it became due. 

The trial Judge (T. B. Desai) rejected the application, remarking as follows:— 

“In execution of the decree obtained by him the plaintiff has applied for the appointment. 
of a receiver of the salary of the defendant becoming due to him in future. Under s. 60, explanation 
I, Civil Procedure Code, the’ pay of the defendant becomes attachable only ofter it is actually 
payable and that too only a portion of it. It cannot be attached before it becomes payable. Na 
receiver can be appointed of any property which cannot be attached. Secretary of State Va 
Bai Somi, 85 Bom. L. R. 61.” 


The petitioner applied to the High Court in revision. 


K. G. Datar, for the applicant. 
S. R. Dalal, for the opponent. 


Cuacia C. J. The applicant is a decree-holder and he obtained -the decree on 
January 20, 1941, for Rs. 1,600. The judgment-debtor is an employee in the 
Burma Shell Company and is drawing a salary between Rs. 400 and Rs. 500, and 
the judgment-creditor epplied for the appointment of a Receiver of the salary 
of the debtor to the extent that it is permissible under s. 60 of the Civil Procedure 
Code. This notice was discharged by the Small Causes Court Judge, and. the. 
decree-holder has come in revision. 


*Decided, February 3, 1955. Civil Revision Bombay, in Mofussil suit No. 810 of 1940. 


Application No. 1017 of 1958, from the decision 1 (1988) I. L. R. 57 Bom. 607, 
of T. B. Desai, Judge, Small Causes Court, . - #8.c.85 Bom. L. R. 615.. 
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Now, under s. 60 the salary to the extent of the first hundred rupees and one 
half of the remainder is not subject to attachment and even with regard to the 
salary of an employee who is not a Government servant or a servant of a railway 
company it is exempt from attachment until it is actually paid. Now, in effect, 
what the decree-holder wanted was to attach the salary as and when it became 
due and payable. Therefore by means of this equitable mode of execution the 
decree-holder wanted to deprive the judgment-debtor of the protection granted 
to him under s. 60. Mr. Datar says that although it may not be open to him to 
attach the salary, there is no reason why this equitable relief which is not 
attachment should not be granted. Now, the appointment of a Receiver is 
one of the modes of execution recognised by s. 51, and it is difficult to take 
the view that when there is a legal bar against attaching a property belong- 
ing to the judgment-debtor, that legal bar can be got over by resorting to an equi- 
table relief which is as much a mode of execution as attachment itself. Mr. Datar 
has relied on the decision of the Privy Council in Rajindra Narain Singh v. Sun- 
dara Bibit, where the Privy Council seems to have taken the view that although 
a tight to future maintenance would not be attached, a Receiver can be appointed 
in respect of this maintenance. This decision was carefully considered by a 
division bench, of this Court in Secretary of State for India v. Bai Somi?, and Sir 


' John Beaumont has explained that decision and he has pointed out that the Courts 


s 


in England have always refused to sanction any form of equitable execution over 
property not liable to attachment at all. He has also taken the view that the 
appointment of a Receiver is in substance and in effect an order of attachment. 
Therefore, in my opinion, the learned Judge: below was right in the view that he 
took. 

Mr. Datar rightly points out that it is hard on the decree-holder that he cannot 
get his decree satisfied although his judgment-debtor is drawing a very fat salary. 
I must confess that I do not see any reason why special protection should be given 
to a private employee when such protection is refused to a Government servant 
or a railway servant. I can understand the policy of the Legislature in keeping 
a portion of a judgment-debtor’s salary beyond the reach of his creditor. But 
to the extent that the Legislature thinks that a part of the salary at least should 
be utilised in satisfying his decretal debts, the Legislature must provide a proper 
remedy to the decree-holder to get hold of that part of the salary. As the law 
stands it is only if the decree-holder can attach the salary at that point of time 
when it becomes payable and has not yet been paid that he can succeed effectively 
in getting hold of the attachable portion of the salary. In a majority of cases it 
would be almost impossible for the decree-holder to attach the salary at that 
precise moment of time and therefore Mr. Datar rightly says that although the 
Legislature has made part of the salary attachable, yet in effect by not providing 
a proper remedy has practically made the whole of the salary unattachable. This 
is a matter for the Legislature to consider and I can only say that I agree with 
Mr. Datar that some amendment to the law is necessary. 

The result is that the revision application fails, Rule discharged with costs, 





Rule discharged, 
` 
1 (1925) L. R. 52 I. A. 282, 2 (1988) LL.R. 57 Bom. 507, 
8.0. 27 Bom. L. R. 848. s.c. 85 Bom. L. R. 615. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, á 
SHRIRANG MARUTI FALAKE v. TANUBAI.* 


Bombay Agricultural Deblors Relief Act (Bom. XXVIII of 1947), Secs. 24, 14, 36(2), 25(ii)}—~ 


Creditor for purposes of 8. 24 and for adjusting debts, who is—Whether such person is the ultimate 
transferee in possession of property or his transferor. 

The petitioner sold some property to a certain person, who jn turn sold it to opponent No. 1. 
Opponent No. 1 executed a deed of gift in respect of this property in favour of opponent 
No. 2. By another transaction of ostensible sale, the petitioner executed a sale in favour 
of opponent No. 1’s husband. On the death of her husband, opponent No. 1 succeeded 
to his property as his heir and opponent No. 1 transferred the property, sold to her husband, 
by deed of gift to opponent No. 2. The petitioner thereafter Aled an application under the 
Bombay Agricultural Debtors Relief Act, 1947, for the adjustment of his debts, challenging 
the aforesaid transactions of sale contending that they were mortgages and praying for 
possession of the property from opponent No. 2 after liquidating the mortgage debt. Notice 
was served upon opponent No. 2, but he failed to appear and the trial Court held that both 
the transactions were mortgages and made an award on that basis. Opponent No, 1 applied 
to the Court under s. 86(2) of the Act to set aside the award on the ground that it was an 
czt-parte award :— 

Held, that opponent No. 1 was not entitled w challenge the award as she was not a creditor - 
within the meaning of the Bombay Agricultural Debtors Relief Act. i 

The creditor for the purposes of s. 24 of the Bombay Agricultural Debtors Relief Act, 
1947, and for the purpose of adjusting the mortgage debt is the ultimate transferee who is 
in possession of the property. 

The challenge that is made under s. 24 of the Bombay Agricultural Debtors Relief Act 
to a particular transaction is in order to enable the debtor to get possession of the property 
after paying the mortgage debt, if any is ascertained to be due by him. Therefore, the 
person with whom the debtor is concerned is the person in possession of the property. It 
is that person who can be called upon by the Court to hand over posseasion to the debtor 


*Decided, February 4, 1965. Civil Revision 
Application No. 988 of 1058, from the decision 
of Y. K. Ghaskadbi, District Judge, Satara, 
in B.A.D.R. Misc. Appeal No. 14 of 1952, 
reversing the orders passed by S. B. Sawkar, 
Joint Civil Judge, Koregaon, in Miscellaneous 
Application No. 77 of 1951. 

The relevant sections run thus: 

24. Power of Court to declare transfer pur- 
porting to be sale to be in nature of mortgage.— 
(1) Notwithstanding anything to the contrary 
contained in any law, custom, or contract, 
whenever it is alleged during the course of 
the hearing of an application made under 
section 4 that any transfer of land by a person 
whose debts are being adjusted under this 
Act or any other person through whom be 
inherited it was a transfer in the nature of 
a mortgage, the Court shall declare the transfer 
to be a mortgage, if the Court is satisfled that 
the circumstances connected with that transfer 
showed it to be in the nature of a mortgage. 

(2) Any agricultural labourer may e 
an application before lst August 1947 to the 
Court that any transfer of land by him or 
any other person through whom he inherited 
it was in the nature of a mortgage. On hearing 
the application, the Court shall, notwithstand- 
ing anything to the contrary contained in 
any law, custom, or contract, declare the 
transfer to be a mortgage, if it is satisfied that 
the circumstances connected with the transfer 
showed it to be in the nature of a mortgage. 
When the Court makes any such declaration, 
the applicant shall, notwithstanding anything 
contained in the definition of ‘debtor’ in 
sub-section (6) of section 2, be deemed to be 
a debtor for the purposes of this Act and the 


Court shall proceed as if an application under 
section 4 had been made to it. 

14. Service of notice on debtors and creditors 
to submit statement of debts.—On receipt of 
an application for adjustment of debts, the 
Court shal— 

(a) give notice to the debtor (unless the 
debtor is himself an applicant) and to every 
creditor (other than the creditor who is himself 
an applicant) whose name and address are 
given in the application, and 

(b) publish a general notice, 
requiring the debtor and all creditors to submit 
a statement in the prescribed form within 
one month from the date of the service of 
the notice or the publication of the general 
notice, whichever is later: 

Provided that if the Court is satisfied that 
the debtor or any creditor is for good and 
sufficient cause unable to comply with the 
notice within the time specified therein it 
may extend the period for the submission of 
the statement. 

86(2). When an application made under 
section 4 is heard and disposed of eg parte 
under sub-section (1), the decision on the 
preliminary issues or the award shall not, 
except for sufficient reasons, be re-opened 
merely on the ground that any of the parties 
thereto did not appear at the h 

25. Nothing in section 24 shall apply to—-.. 

(ii) any bona fide transferee for value without 
notice of the real nature of such transfer 
or his representative where such transferee 
or representative holds under a red 
deed executed on or before the 15th day of 
February 1939. 


\ 
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and it is that person to whom the debtor would be liable to pay any debt ascertained to be 
due at the foot of the mortgage. 


On August 25, 1980, one Shrirang (petitioner) sold his property to Balwant 
for Rs. 1,500. Balwant sold this property to Tanubai (opponent No. 1) and Tanu- 
bai executed a deed of gift in respect of this property in favour of her brother Bala 
(opponent No. 2) on November 29, 1945. There was another transaction of sale 
dated January 8, 1921, by the father of the petitioner, in favour of one Gangaram 
who was the husband of opponent No. 1, for Rs. 1,500. On the deathof Gangaram, 
opponent No. 1 succeeded. to his property as his heir and she also transferred this 
property to opponent No. 2 on November 29, 1945. 

On July 80, 1947, the petitioner filed an application for the adjustment of his 
debts under the Bombay Agricultural Debtors Relief Act, 1947, challenging inter 
alia the aforesaid two transactions-of sale, contending that they were mortgages. 
The petitioner mentioned the names of Balwant and opponents Nos. 1 and 2 in 
the column for creditors in regard to the transaction dated August 25, 1980, and 
opponent No. 1 was referred to as the creditor in regard to the transaction dated 
January 8, 1921. Notice was served upon opponent No. 2 but he failed to appear. 
The preliminary i issues under s. 17 of the Act were decided in favour of the peti- 
\ tioner by the trial Court on September 29, 1951, which held that both the tran- 

\sactions were mortgages. An award was accordingly passed ordering delivery 
of the possession of the properties to the petitioner. Opponent No. 1 then applied 
to the trial Court under s. s. 86(2)of the Actto set aside the award on the ground 
that it was an ez parte award, as she was not served with the notice of the appli- 
cation filed by the petitioner on July 80, 1947. The trial Judge dismissed the 
application on the ground that as opponent No. 1 was not a necessary party to 
the application, the issue of a notice to her was not necessary and, therefore, opponent 
No. 1 had no right to file the application. On appeal by opponent No. 1 the District 
Judge reversed the decision of the trial Court, set aside the award and remanded 
the matter to the trial Court. 


. The petitioner applied in revision to the High Court, 


V. M. Tarkunde, for the petitioner. 
Y. V. Chandrachud, for the opponents. 


Cuaca C. J. The petitioner, who is the debtor, filed an application for the 
adjustment of his debts in 1947 and in this application he challenged, among 
others, two transactions of sale contending that they were mortgages. One was 
a transaction of 1930. According to the petitioner he had sold his property to 
one Balwant. Balwant sold that property to opponent No. 1 Tanubai and Tanubai 
on November 29, 1945, executed a gift deed in respect of this property in favour 
of her brother Bala, opponent No.2. Thesecond transaction challenged was a trans- 
saction of 1921. That transaction was a transaction of ostensible sale by the 
petitioner in favour of Gangaram, the husband of opponent No. 1. On the death 
of Gangaram, Tanubai succeeded to his property as his heir and she also transferred 
this property to her brother by the same deed of gift dated November 29, 1945. 
Notice was served upon opponent No. 2, he failed to appear, and the preliminary 
issues under s. 17 of the Bombay Agricultural Debtors Relief Act were decided in 
favour of the petitioner. The trial Court held that both the transactions were 
mortgages and made an award on that basis. Opponent No. 1, Tanubai, then 
applied to the trial Court under s. 86(2) to set aside the award on the ground that 
it was an ex-parte award. The trial Court dismissed that application and in appeal 
the District Court has reversed that decision, set aside the award, and remanded 
the matter to the trial Court to be proceeded with according to law. It is against 
this decision that this revision application is preferred. 

' The point urged is that opponent No. 1, could not either apply to set aside the 
Anad under s. 86(2) or maintain this appeal to the District Court, and what is 
urged is that she is not a creditor, she has not been served under s. 14 and she has 
no right to challenge the award. Under s. 14(a) creditors mentioned in the ap- 
plication made by the debtor have to be served and in the application although 


Ld 
420 THE BOMBAY LAW REPORTER. [VoL. LVE. 


the debtor mentions in the case of the first transaction the name of Balwants op- 
ponent No. 1 and opponent No. 2 he makes it clear that the only defendant is 
opponent No. 2 in whose favour the gift deed is passed, and with regard to the 
second transaction also it is made clear that the application is against the donee 
under the gift deed, viz. opponent No. 2. It isimportant to note that with regard 
to both these transactions the relief that the debtor seeks is that the land should 
be restored to him after liquidating the mortgage debt. Therefore, strictly, ac- 
cording to s. 14 no notice was required to be served upon opponent No. 1 and 
in fact no notice was served. But Mr. Chandrachud is right that even apart from 
service of notice if in fact opponent No. 1 is a creditor, she would have a right to 
challenge the award as much as opponent No. 2, and the rather important question 
that I have to consider is whether for the purposes of the Bombay Agricultural 
Debtors Relief Act Tanubai is a creditor who is entitled to challenge the award 
passed in the Bombay Agricultural Debtors Relief Act proceedings. 

Now, what is urged by Mr. Chandrachud is that Tanubai is the transferee and 
the issue arises between the debtor and the transferee as to whether theostensible j 
sale is a mortgage or not, and according to Mr. Chandrachud whenever such a 
transaction is challenged under s. 24, the necessary party to the debtor’s applica- j 
tion is the original transferee in whose favour the transfer was made or his heirs. 
In my opinion that is not the scheme of the Bombay Agricultural Debtors Relief: 
Act at all. The challenge that is made under s. 24 to a particular transaction is 
in order to enable the debtor to get possession of the property after paying the 
mortgage debt, if any is ascertained to be due by him. If in the award it is found 
that no debt is due in respect of the mortgage, he is entitled to the possession of 
the property without payment of any amount at all. Therefore, the person with 
whom the debtor is concerned is the person in possession of the property. It is 
that person who can be called upon by the Court to hand over possession to the 
debtor and it is that person to whom the debtor would be liable to pay any debt 
ascertained to be due at the foot of the mortgage. In this case, by reason of the 
gift deed, the title is vested in opponent No. 2. Not only is he in possession of 
the property, but the title is also vested in him, and the application of the debtor- 
is that possession should be given to him from opponent No. 2. Therefore, if 
the transaction is declared to be a mortgage, opponent No. 2 would be, by reason 
of the gift deed, only entitled to the rights of a mortgagee. Therefore he is entitled 
to have the mortgage redeemed, and if there is any debt found, he is entitled to 
that debt. Therefore, within the meaning of the Bombay Agricultural Debtors 
Relief Act the creditor of the debtor would be opponent No. 2 and not opponent 
No, 1. The.petitioner has nothing to do with opponent No. 1. In this case 
the transaction was not with apponent No. 1 but with her husband. But even 
assuming the original transaction was with her and if she has transferred the pro- 
perty, then he must challenge the possession of the transferee and obtain posses- 
sion from the transferee. 

Now, even the scheme with regard to transferees is rather significant under the 
Bombay Agricultural Debtors Relief Act. Under s. 25(#) only bona fide trans- 
ferees for value, where the transfer has been effected before February 15, 1989, 
are protected provided they had no notice of the real nature of the transfer. Here 
the transferee is opponent No. 2, the transfer is subsequent to 1939, and under 
s. 25 he would not be protected. In this case he has not given value for the pro- 
perty. Even if he had given the value and even if he had no notice of the real 
nature of the transaction, he would not be protected against the claim of the debtor. 
Therefore, except for the transferees who fall under s. 25(ti), every transferee is 
liable to give possession of the property to the debtor if it is found that the original 
transaction was a mortgage and not a sale and the transferee obtains his title from 
the original vendee. In this view of the matter it is clear that the creditor for 
the purposes of s. 24 and for the purpose of adjusting the mortgage debt is the 
ultimate transferee who is in possession of the property. If the transferee is 
protected under s. 26(iz), no further question arises. The debtor then cannot go 
back to the earlier transaction. If the transferee is not protected, then he takes 
the property subject to the infirmity which attached to it, when the original tran- 
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sactéon was entered into. Mr. Chandrachud says that there may be questions 
arising between the ultimate transferee and his transferor, but with those questions 
the Bombay Agricultural Debtors Relief Act has nothing whatever to do. It 
may be that a transferee for value who has taken the property under a sale deed 
may have some right against his transferor for failure of consideration if he is 
directed to hand over possession of the property to the debtor. But that would 
be a matter for the civil Court. In this very case it seems that Tanubai adopted 
a certain boy in 1949 and it appears from the judgment of the learned District 
Judge, though no copy of the judgment is referred to, that he filed a suit challenging 
the gift deed and according to the learned District Judge the Court has held that 
the gift deed is bad and the adopted son is the owner of the property. Now, if 
that be the true position and if Mr. Chandrachud’s argument were to be accepted, 
then Tanubai has no right whatever to goto the Bombay Agricultural Debtors 
Relief Act Court or to go to the appellate Court, because when theapplication was 
made in 1951, shehad already adopted a boy to her husband and the property 


\ would vest in the boy and the only person who would be entitled to challenge the 
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award or to prefer the appeal would be the adopted son and not Tanubai. All 


\ this shows that the Bombay Agricultural Debtors Relief Act Court is not concerned 


with ramifications about title to the property. The debtor is concerned with the 
ultimate transferee in whose possession the property is. Any question of title 
hat may arise between the transferee and his transferor are matters for civil 
ourts and not for the Bombay Agricultural Debtors Relief Act Court. Therefore, 
when the award was made in favour of the debtor, the Court held that the original 
transaction was a mortgage, that the ultimate transfer was only of the interest 
of the mortgagee, that the ultimate transferee held possession of the property as a 
mortgagee, and the ultimate transferee was liable to be redeemed by the debtor 
on payment of the mortgage debt, if any. Therefore, I am of the opinion that 
Tanubai was not entitled to challenge the award as she was not a creditor within 
the meaning of the Bombay Agricultural Debtors Relief Act. 

The result is that the revision application succeeds. Rule made absolute with 
costs. The order of the learned District Judge set aside and the order of the trial 


Court restored. 
Rule made absolute. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Digit. 
B. G. CHAVAN v. THE STATE OF BOMBAY.* 

Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Secs. 23(1A), 19, 194, 25(1)—Bombay 
District Municipal and Municipal Boroughs (Amending) Act (Bom. XXXV of 1954)—Bombay 
Municipal Boroughs (Amendment) Act (Bom. LIV of 1954}—Councillors of borough municipality 
elected in June 1951 for three years—President elected by resolution of municipality for three 
years—Bom. Act XX XV of 1964, extending life of municipality to four years, coming into force 
during president’s term of office—Whether new president to be elected after expiration of period 
of term of office of old president—Statutory auty whether cast upon Collector to call meeting for 
election of new president—Expression “under this Act” in second proviso to 8. 19 whether re- 
Jers to amending Act XXXV of 1964. 

The councillors of a borough municipality were elected in June 1961 for a period of three 
years, which was the life of the municipality under s. 25(1) of the Bombay Municipal 
Boroughs Act, 1925. The opponent was elected the president of the municipality and the 
resolution electing him specified the period of his office as three years, expiring on September 
21, 1954. By the Bombay District Municipal and Municipal Boroughs (Amending) Act, 
1954, which came into force on May 11, 1954, the life of the municipality was statutorily 
extended from three years to four years. At the expiration of the period of term of office of 
the opponent, the Collector did not call a meeting of the councillors of the municipality for 
the election of a new president, on the ground that the opponent’s term of office was auto- 
matically extended from three years to four years :— 

Heid, that as the municipality had fixed the period of office of the opponent as a president 
for three years, on the expiry of this period, a new president had to be elected under 8. 28(1A) 


*Decided, February 8, 1956. Special Civil Application No. 2471 of 1954, 
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of the Bombay Municipal Boroughs Act, 1925, and it was a statutory duty cast upoy the 
Collector to call a meeting for the election of a president. 

The expression ‘‘under this Act” referred to in the second proviso to s. 19 of the Bombay 
Municipal Boroughs Act, 1925, is not to the amending Act [Bom. XXXV of 1954] but to 
the main Act [i.e. Bom. Act XVIII of 1925] and, therefore, the extension to which the second 
proviso refers must be under the main Act and not under the amending Act. Therefore the 
only extension that the second proviso can contemplate is the extension which the State 
Government can bring about by issuing an order under s. 25(1) of the main Act. 


Tue last elections of the Nippani Borough Municipality took place in June 1951 
and one R. S. Kothiwalla (opponent No. 8) was elected President of the munici- 
pality for a period of three years which expired on September 21, 1954. While 
the term of office of opponent No. 8 had not expired, the Bombay Municipal Borou- 
ghs Act, 1925, was amended by Bombay Act XXXV of 1954. 

On. September 22, 1954, a notice was issued by the Collector of Belgaum (op- 
ponent No. 2) under s. 28 (7A) and 28(2) read with s. 19A of the Act, to the coun- 
cillors of the municipality fixing October 9, 1954, as the day for the election of a 
new President and calling a meeting of the councillors on that day for that purpose. 
On October 8, 1954, opponent No. 2 postponed the meeting. B. G. Chavan (peti- 
tioner), who was an elected councillor of the municipality, and other councillors 
objected to the postponement of the meeting and sent an application to opponent ‘ 
No. 2 asking him to order that the election of a new President be held at the earliest 
possible time by holding another meeting. No reply was received to this applica- 
tion. The petitioner sent a reminder to opponent No. 2 and a copy of the reminder 
was forwarded to the Minister for Local Self-Government, Bombay. As the peti- 
tioner did not receive any reply to his reminder, he filed the present petition under 
arts. 226 and 227 of the Constitution of India for a mandamus directing opponent 
No. 2 to call a meeting of the councillors of the municipality for the election of a 
new President. 

The petition was heard. 


E. A. Jahagirdar, with N. M. Shanbhag, for the petitioner. 
V. S. Desai, for the State. 
B. M. Kalagate, for opponent No. 8. 


CHacia C.J. The councillors of the Nippani Borough Municipality were elected 
in June 1951 for a period of three years. That was the life of the municipality 
under s. 25(Z) of the Bombay Municipal Boroughs Act, 1925. On September 22, 
1951, opponent No. 8 was elected the president of the municipality and the resolu- 
tion electing him specified the period of his office as three years. His office expired 
on September 21, 1954. On September 22, 1954, the Collector gave notice ofa 
meeting to elect his successor and that meeting was to be held on October 9, 1954. 
On October 8, 1954, the Collector postponed the meeting and the petitioner and 
some other councillors objected to the postponement of the meeting. A representa- 
tion was sent to the Collector and he was asked to hold another meeting. The 
Collector refused to convene a meeting. A reminder was sent to the Minister of 
Local Self Government on October 29, 1954, which also met with the same fate, 
and ultimately the petitioner has come before us on this petition for a mandamus 
directing the Collector to convene a meeting of the municipality for electing a 
president in the place of opponent No. 8. 

Now, it is necessary to draw attention to certain amendments that were made in 
the Bombay Municipal Boroughs Act, 1925. By Act XXXV of 1954 which came 
into force on May 11, 1954, the life of the municipality was extended.from three 
years to four years. Under s. 25(7) the life of the municipality which was originally 
three years was extensible by order of Government to a term not exceeding four 
years and by this amendment the life of the municipality could be extended by 
order of Government to five years. Therefore, the result of the amendment was 
that the statutory period of the municipality was four years and the Government 
had a right further to extend that period for a term not exceeding five years. Sec- 
tion 19 of the Act provided for the term of office of president and the term of office 
was to be not less than one year and not exceeding three years, and it was left to 
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theemunicipality to determine out of these two periods what should be the life of the 
president. The first proviso to this section was intended to deal with cases where 
the election of the successor took some time and the successor was not elected be- 
fore the expiry of the office of the original incumbent, and the first proviso, there- 
fore, stated that ‘“‘the term of office of such president shall be deemed to extend to 
and expire with the date on which his successor is elected.” A second proviso was 
added by Act XXXV of 1954 and that is the relevant proviso on which the Collector 
has relied in not convening the meeting and that proviso is : 

“Provided further that where the term of office of a municipality is extended, under this Act 
to a, term not exceeding in the aggregate five years the president and vice-president holding offices 
immediately before the date with effect from which such term is extended shall continue to hold 
their respective offices until the date on which the term so extended expires”’. 


And the view taken by the Collector is that inasmuch as the president was holding 
office before Act XX XV of 1954 extended the term of office of the municipality 
his office should continue until the extended term expires and, therefore, according 
to the Collector the president’s term of office was automatically extended from three 
years to four years. This is the view that the petitioners challenge in these peti- 
tions. 

Now, we may refer to another amending Act that was passed and that is Act 
LIV of 1954 which came into force on October 14,1954. Ings. 19 the maximum term 
of the president’s office was to be four years instead of three years and ‘‘not less 
than one year” which was the minimum term of office was qualified by ‘‘or not less 
than the residue of the term of office of the municipality whichever was less ;” 
so that by reason of this amendment the president could be elected for a shorter 
period than one year provided that period was the residue of the term of office of the 
municipality, and by s. 8 theseamendments were made retrospective to come into 
force with Act XXXV of 1954. Now, a rather interesting point was raised by 
Mr. Purushottam on behalf of opponent No. 3 which was a matter of some consi- 
derable importance and, therefore, we gave time to Mr. Desai to consider the 
position on behalf of Government and Mr. Desai has now made his submissions. 
What was urged by Mr. Purushottam was that the amending Act XXXV of 1954 
was prospective in character and it could not possibly apply to the municipalities 
which had been elected for the statutory period of three years. According to him, 
the Act could only apply to municipalities which would be elected after the amending 
Act came into force and, therefore, according to him, no question of electing a 
president can arise until general elections have been held with regard to this 
municipality. Now, what we have to consider is what is the true effect of Act 
XXXV of 1954 substituting four years for three years in s. 25(1). The Supreme 
Court in Shamrao Parulekar v. State of Bombay? has considered the effect of an 
amending Act and it is laid down that when a subsequent Act amends an earlier 
one in such a way as to incorporate itself, or a part of itself, into the earlier, then 
the earlier Act must thereafter be read and construed (except where that would lead 
to a repugnancy, inconsistency or absurdity) as if the altered words had been writ- 
ten into the earlier Act with pen and ink and the old words scored out so that 
thereafter there is no need to refer to the amending Act at all. The same princi- 
ple is enunciated in Crawford on Statutory Construction (p. 110): 

“But where a section of a statute is amended, the original ceases to exist and the new 
section supersedes it and becomes a part of the law just as if the amendment had always been 
there”. 

And in Sutherland on Statutory Construction it is stated (p. 481): 

“The act or code as amended should be construed as to future events as if it had been origi- 
nally enacted in that form”. 

Therefore, applying this principle to the amending Act, the position is that when 
we are to-day considering what is the life of the municipality, we must look at the 
Act as it stands to-day amended by the amending Act. The original Act has 
ceased to exist and what has to be given effect to is the Act as amended. There- 
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fore, reading the original Act as amended, the position is that the councillors elect- 
ed at a general election under this Act shell hold office for a term of four years. 
It would not be true to say that this is giving retrospective effect to the amendment. 
The amendment deals with a, future event, viz. theelection of the councillors, and 
it is this future event that is altered or modified by the amendment. It is also 
material to note that, as the Act is amended, the expression that we have to 
construe is “under this Act” and not ‘‘under the amending Act” and there again 
Sutherland at page 482 states : 

“The phrase ‘this Act’ in a section as amended is generally held to refer to the whole Act as 
amended and not merely to the amending Act.” 
Therefore, it was under the original Act and not under the amendment that the 
life of the municipality was fixed at four years. 

Now, it is urged by Mr. Kalagate that there are two vested rights that a voter 
has. One is to vote at the end of three years and have a new municipality elected 
and the other is to offer himself as a candidate, and according to Mr. Kalagate, 
this amendment affects both the vested rights and we should not hold that vested 
rights have been taken away unless it is so done by express enactment or necessary 
intendment. It is difficult to accept the view that a voter has a vested right in the 
duration of the body which he elects. His vestedright is theright to vote and it | 
may be that his vested right is also to stand as a candidate. But the question as ’ 
to the duration of the municipality is a question of policy which is for the Legisla- 
ture to determine from time to time. When the election took place undoubtedly 
by statute the duration of the municipality was fixed for three years. But it was 
open to the Legislature on grounds of policy to extend that period and fix the 
duration at four years and not at three years. But even assuming that the rights 
suggested by Mr. Kalagate are vested rights, there is nothing to prevent the Legis- 
lature from taking away those rights. It is not necessary that the rights should be 
taken away expressly. It is sufficient if they are taken away by necessary intend- 
ment and, in our opinion, looking at the form that the amendment has taken and 
looking to the canon of construction which must be applied to the amendment, it is 
clear that the Legislature did intend that the voters’ rights relied upon by Mr. 
Kalagate were to be affected by this amendment. Therefore, in our opinion, the 
duration of every municipality to which the Act applied was extended’by the Act 
from three years to four years. 

Now, turning to the main question as to the action taken by the Collector, he 
obviously seems to have taken the view that the term of office of the municipality 
was extended under the amending Act and, therefore, the president must continue 
to hold office until the date on which the term so extended expired. The fallacy 
underlying this reasoning is that the expression ‘‘under this Act” referred to in 
the second proviso is not to the amending Act but to the main Act and, therefore, 
the extension must be under the main Act and not under the amending Act. The 
only extension that the main Act contemplates is by an order of the Government 
under s. 25(Z). As we have already pointed out, the office of a municipality is 
extensible and that extension can be brought about by the Government by a proper 
order. It is that extension to which the second proviso refers. The Collector 
thought that inasmuch as the amendment extended the life from three years to 
four years, the proviso applied to that extension. But if we incorporate the amend- 
ment in the main Act, as we must do, then there is no extension. The original Act 
must be read as it was amended and therefore the only extension that the second 
proviso can contemplate is the extension which the State Government can bring 
about by issuing an order under s. 25(Z). Therefore we are dealing here with a 
case where the term of office of the municipality has not been extended at all. 
Four years is its statutory duration and, therefore, no question can arise of the term 
of office of the president being extended by reason of the extension of the duration 
of the municipality. Now, Mr. Kalagate has urged that when the municipality 
elected the president for a period of three years, its natural life was three years and 
the municipality contemplated that the president should continue to hold office 
so long as the municipality continued to exist, and says Mr. Kalagatc that if by 
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reason of legislative amendment the life of the municipality has been extended to 
four years, we must construe the resolution of the municipality to mean that the 
president should continue in office not for three years but for four years. In our 
opinion, in the first instance, the municipality has used clear and unambiguous 
language and has fixed the period of office of the president at three years. Even 
assuming the natural life of the municipality was four years and not three years, 
there was nothing to prevent the municipality from appointing the president for a 
period of three years and having another election of a president for the remaining 
one year. In the second place, it is not true to say that in no eventuality the life 
of the municipality could have been extended when opponent No.8 was elected the 
president. As we have already pointed out, the office of the councillors was 
extensible by the Government and, therefore, if by a notification the Government 
had extended the life of the municipality from three years to four yeais, in any 
view of the case a new election would have to be held by the municipality for the 
president. Therefore, there is no reason whatever for us to assume that the 
municipality intended that the president should hold office for a longer period than 
three years or during the statutory term of office of the councillors. The muni- 
cipality have indicated the specific period and we must give effect to the intention 
of the councillors. If, therefore, the term of office of the president expired on 
September 21, 1954, under s. 23(14) a new president has to be elected and the 
procedure to be followed is the same as laid down ins. 19A. The Collector has to 
Mai a meeting for the election of a president. This is a statutory duty cast upon 
e Collector and the Collector has failed to discharge this statutory duty. There- 
fore, it is open to us to issue a mandamus upon him and call upon him to discharge 
this statutory duty. 
We will, therefore, make the rule absolute and direct the Collector to call a 
meeting of the councillors of the Nippani Borough Municipality as early as possible 
for the election of a new president. Respondent No. 1 to pay the costs. 


Rule made absolute. 
INCOME-TAX REFERENCE. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 

HARIDAS ACHRATLAL v. THE COMMISSIONER OF INCOME-TAX, 

BOMBAY NORTH, KUTCH & SAURASHTRA, BARODA.* 

Indian Income-taz Act (XI of 1922), Sec. 2(6A)(c}—Company converting partly paid up shares into 
fully paid up shares by transferring sum out cf tts undistributed profits—Company going into 
liquidation on May 1, 1949--Assessee shareholder receiving dividend from liquidator in 1949— 
Siz precious years of company, what are—Whether sum transferred accumulated profits— 
Accumulated profits which are capitalised whether come within ambit of s. 2(6A)(c). 

A company, by a resolution, converted certain partly paid up shares into fully paid up 
shares by transferring a sum out of the undistributed profits of the company. The company 
went into liquidation on May 1, 1949, and the liquidator realised the total assets of the 
company. The assessee, who was a shareholder of the company, received a dividend from the 
liquidator in the year of account relevant for the assessment year 1950-51. On the questions: 
(1) Which were the six previous years ofthe company (whose accounting year was the calender 
year) preceding the date of the liquidation for the purpose of the proviso to s. 2 (6.4)(c) of the 
Indian Income-tax Act, 1922, and (2) whether the amount which was transferred to the capital 
account by the company could be looked upon as accumulated profits for the purpose of s. 2 
{6A)}(c) of the Act :— 

Held, that the six previous years of the company were the years 1948 to 1948, and 

that the amount transferred was not accumulated profits for the purpose of s. 2(64)(c) 
of the Act, as it constituted the capital of the company and was no longer profits which were 
capable of being distributed as dividends. ` 

Accumulated profits which are capitalised do not come within the ambit of s. 2 (64)(c) 
of the Indian Income-tax Act, 1922. 

Commissioners of Inland Revenue v. Burrell, referred to. 


‘ * Decided, February 15, 1955. Income-tax 1 (1924) 9 T. C. 27, 
Reference No. 34 of 1954. 
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Tue Gujarat Corporation Ltd., which commenced business on August, 28, 
1942, had a share capital of Rs. 1 lac divided into 1,000 shares of Rs. 100 each. 
It issued 960 shares on which Rs. 85 were paid up and in 1946, the remaining 40 
shares were issued on which Rs. 100 were called and paid up. By a resolution 
passed on December 5, 1946, the company made the 960 partly paid up shares as 
fully paid up by transferring a sum of Rs. 62,400 out of the undistributed profits 
of the company. The company went into liquidation on May 1, 1949, and the 
liquidator realised Rs. 1,61,000 from the assets of the company and distributed 
that amount among the shareholders. One Haridas (assessee), who held 251 shares 
received a dividend of Rs. 22,590 from the liquidator in the year of account relevant 
for the assessment year 1950-51. The Income-tax Officer held that this dividend 
was covered by the definition of‘‘dividend” in s. 2 (6.4)(c) of the Indian Income-tax 
Act, 1922. On appeal, the question which the Appellate Tribunal had to consider 
was what part, if any, of Rs. 22,590 received by the assessee in the year of account 
was liable to be included in the assessee’s income as dividend. The Tribunal, in 
its order, observed as follows :— 

We think that the above-mentioned section [2(64)(c)] is clear. The profits which are to be 
included are of the six previous years of the company preceding the date of liquidation, ‘‘Pre- 
vious year” has been defined in s. 2(71) of the Income-tax Act. The assessee’s “previous year’’ 
was the calendar year. Six previous years prior to the date of liquidation were the calendar years 
1948, 1044, 1945, 1946, 1947 and 1948. We, therefore, do not agree with Mr. Modi that the pro- 
fits of the previous year 1943 are to be excluded. We, however, think that the profits of a part 
of the year 1949 cannot be brought to assessment. : ' 

The second contention of the assessee is that the Income-tax Officer was wrong in treating the 
amount of Rs. 62,400 transferred to the capital account on December 5, 1946, as part of the accu- 
mulated profits. When the company made the shares fully paid up, it distributed the profits to 
the respective shareholders’ accounts. These profits were not distributed as a result of the 
liquidation. Distribution of profits can only take place once. The same profits cannot be distri- 
buted among the shareholders twice. 

In this connection, our attention was drawn to the wording of s. 2 (6A)(c). It was pointed 
out that a dividend declared by a company is taxable even if it had been paid out of capitalised 
profits. While in (e) there is no specific provision to bring to tax the profits which had already 
been capitalised. 

When a company transfers an amount to an individual shareholder’s account, that amount 
ceases to belong to all the shareholders collectively. By making the shares paid up, the company 
did as a matter of fact distribute the accumulated profits to its shareholders. Under sub-cl. (e), 
liability to tax only arises in the case of such distribution of the profits which takes place on the 
liquidation of the company. The sum of Rs. 62,400 cannot be said to be distributed among the 
shareholders on the liquidation of the company. It may be noted here that 40 shareholders have 
in fact paid Rs. 100 each. In other words, these 40 shareholders have not taken part in the 
distribution of profits which took place on December 5, 1946. The liquidator has to treat all the 
shareholders alike. We do not know in what manner the Income-tax Officer has ascertained the 
dividend income in the case of 40 shareholders which were fully paid up. This point is decided 
in favour of the assessee. 

The Tribunal referred the following questions of law to the High Court : 

(1) Which are the six previous years of the company preceding the date of the liquidation 
for the purposes of the proviso to s. 2 (64)(c) of the Act? : 

(2) Whether the amount of Rs. 62,400 or a part thereof was the distribution out of the accu- 
mulated profits on the liquidation of the company for the purposes of s. 2 (64)(c). f 

(3) Whether on declaring a dividend does the liquidator of a company in liquidation pay to 
the shareholders the capital subscribed by them first and then the surplus over and above the sub- 
scribed capital or vice versa? 


The reference was heard. 


N. A. Palkhivala, for the applicant. 
M. P. Amin, Advocate General, for the respondent. 


Palkhivala. The question in this reference is as to what is the correct inter- 
pretation of the word ‘dividend’ used in s. 2(6A) of the Indian Income-tax Act, 
1922. The Income-tax Officer taxed the whole amount that the assessee received 
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on liquidation including the return of the capital put in the company by the assessee 
as shareholder. The general law is that laid down in Commissioners of Inland 
Revenue v. Burrell, viz. all that the liquidators distribute is capital. Only to the 
extent that s. 2(64) makes an exception to this rule is the assessee deprived of the 
benefit of this ruling. The important words in s. 2(64)(a)(b) and (d) are ‘whether 
capitalised or not’. Thus all releases of assets are covered by s. 2(64)(a)(b) and (d). 
But these words do not occur in s. 2(64)(c). Once the income iscapitalised, it 
sheds its character as income and all dealings with it will be on capital account. In 
the present case the amount of Rs. 62,400 was capitalised and hence it cannot be 
treated asincome. The main question is: Which are the six previous years of this 
company for the purpose of the proviso to s. 2(6A)(c)? Where the company has 
stopped its business completely at any given time theaccounting year comes to an 
end on that date and the previous year is the one immediately preceding this date. 
Here the business of the company stopped completely and the previous year must 
be the twelve months preceding the date when the business stopped. 

{Cuacia C. J. How can you change the previous year ?] 

In the present case the difference is that the business of the company has stopped 
completely. The authorities could have levied the tax before the completion of 
the year. 

[TENDOLKAR J. That is merely an additional power given to the Department.] 

Moreover it must be found as a fact that the distribution was out of accumulated 
profits of the company. Even after the creditors have been paid, what is paid to 
the shareholders might be partly out of profits and partly out of capital. Unless 
and until the accumulated profits are ascertained, the distribution cannot be said 
to be out of the accumulated profits. The words of the section indicate that the 
distribution must be actually out of the accumulated profits. Again the current 
year’s liability might be discharged out of the last year’s profits and not the cur- 

_rent year’s profits. 

[TENDOLKAR J. The amount distributed might also include the profits of the 
year prior to six previous years. ] i 

Yes. Again the capital must be taken to be distributed first and profits next. 
The directors of a company might discharge the liabilities incurred in the broken 
period from the accumulated profits of the previous years though there are profits 
in the broken period. 

Amin. Once the distribution is out of accumulated profits, it is ‘‘dividend” 
for the purposes of s. 2(64)(c). The words ‘‘to the extent of”? do not appear in 
s. 2(6A4)(c), because once the company goes into liquidation, it makes no difference 
whether the assets are capitalised or not. Once the company goes into liquidation, 
any distribution of assets would be covered by s. 2 (64)(c). In any event any 
distribution out of aécumulated profits, whether capitalised or not, would be 
“dividend”. Here the amount of Rs. 62,400 was merely taken from the profit 
and loss account and put into the capital account and that cannot make any 
difference. Under the ratio in Burrell’s case the distinction between assets which 
are capitalised and those which are not disappears once the company goes into 
liquidation. For the purpose of taxation it makes no difference whether the pro- 
fits are capitalised or not. 

[Tenpotxar J. But the words ‘“‘whether capitalised or not’ which occur in 
the other sub-sections of s. 2(64) are omitted from s. 2 (64)(c). Would it not be 
proper to presume that they were omitted deliberately to maintain the distinction?] 

The omission of these words makes no difference. 


M. H.K. 


Cacia C. J. The assessee was a shareholder of the Gujarat Corporation Ltd. 
This company had a share capital of Rs. 1,00,000 divided into 1,000 shares of Rs. 100 
each. With regard to 960 shares only Rs. 85 were paid up on each share. The 
remaining 40 shares were fully paid up. The company passed a resolution on 
December 5, 1946, by which it converted the partly paid up 960 shares into fully 
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paid up shares by transferring a sum of Rs. 62,400 out of the undistributed profits 
of the company. The company went into liquidation on May 1, 1949. The Liqui- 
dator realised the total assets of Rs. 1,61,000. The assessee who held 251 shares 
received a dividend of Rs. 22,590 from the Liquidator in the year of account, and 
the Taxing Department held that the dividend was covered by the definition of 
“dividend” in s. 2 (64)(c) of the Income-tax Act and therefore liable to tax, and 
it is in respect of this distribution of the assets of the company in liquidation that 
three questions have been submitted to us by the Tribunal. 

Now, before we look at the questions perhaps it will be better to consider general- 
ly the scheme of s. 2(64) which defines ‘‘dividend”. It is clear that the definition 
given by the Legislature is an artificial definition. It is an inclusive definition 
and it deals with four classes of cases in which a certain payment becomes dividend 
in the eye of the income-tax law, and the one we are concerned with is the class 
referred to in sub-cl.(c) and that is in the following terms : 

“(e) any distribution made to the shareholders of a company out of accumulated profits of 
the company on the liquidation of the company: f 

Provided that only the accumulated profits so distributed which arose during the six pre- 
vious years of the company preceding the date of liquidation shall be so included.” 


| 


Now, it is clear that the Legislature was contemplating those profits made by the j 


company in the past years which could have been distributed by the company, but / 
which in fact were not so distributed. It is equally clear that the Legislature did ’ 
not wish to bring within this definition all the accumulated profits of the company 
in the past, but only the accumulated profits of a limited duration and the limited 
duration is indicated in the proviso and that duration is the six previous years 
preceding the date of the liquidation. There is another significant feature which 
should be borne in mind in construing sub-cl. (c). In sub-cls. (a), (6) and (d) the 
Legislature has referred to ‘‘accumulated profits” and has qualified that expression 
by using the phrase ‘‘whether capitalised or not’. In sub-cl.(c) the expression | 
“accumulated profits’? is not so qualified. In ordinary law it is clear that if a 
company makes profits and instead of distributing them appropriates them to 
capital, then they cease to be accumulated profits which could be distributed by 
means of declaring a dividend. As the Legislature wanted to extend the meaning 
of the expression ‘‘dividend’’in the case of sub-cls. (a),(b) and (d), they treated accu- 
mulated profits, even though they were appropriated to capital, as dividends, but in 
the case of sub-el.(c) by omitting to qualify the expression ‘‘accumulated profits” 
the clear intention of the Legislature was that only those accumulated profits should 
come within the ambit of sub-cl.(c) which had not been capitalised, because if the 
accumulated profits had been capitalised prior to the liquidation, then they would 
not be accumulated profits but they would be capital, and as it was not the intention 
of the Legislature that for the purpose of sub-cl.(c) accumulated profits which had 
been converted into capital should also be hit by that sub-clause, the Legislature 
advisedly did not qualify that expression. 

Now, bearing this scheme of s. 2(64) in mind, the first question that arises on 
this reference is: Which are the six previous years of the company preceding the 
date of the liquidation for the purpose of the proviso to s. 2(64). In this case, as 
we have already pointed out, the date of liquidation is May 1, 1949, and what we 
have to consider is what are the six previous years preceding this date of liquidation. 
The accounting year of the company is the calendar year. Therefore the previous 
year to the date of liquidation would be the calendar year 1948 and the remaining 
five years must be the years preceding that calendar year 1948. Therefore, on a 
plain construction of the language used by the Legislature it is clear that the six 
previous years contemplated by the proviso are the years 1948 to 1948. Mr. Pal- 
khivala’s contention is that inasmuch as the company carried on business till 
April 80, 1949, the first previous year which must be taken into consideration is the 
year 1949 and not the year 1948. Now, “‘previous year” is defined in the Income- 
tax Act itself and it is a period of 12 months according to the method of accounting 
of the assessee. A previous year is never a broken period of'a few months. Un- 
doubtedly, the company is liable to pay tax on the profits made by it during this 
broken period, but the Income-tax Act provides a special machinery for taxing an 
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assessee whose business is discontinued during a particular period. Therefore, 
for the purpose of the Income-tax Act the period January 1, 1949, to April 30, 1949, 
would be part of the previous year for the assessment year 1950-51. It may be 
that during the whole of that previous year the company did not do business and 
its business was discontinued, but as we said before, although the Income-tax Act 
might lay down the machinery and provide the procedure for assessing the income 
of the company during this broken period, it does not follow that for the purpose 
of the Income-tax Act this broken period becomes the previous year for the purpose 
of the proviso to s. 2(64)(c). Therefore, in our opinion, it is clear that the six 
previous years in this case are the years 1948 to 1948. 

The second question that arises for our consideration is the question as to whether 
the amount of Rs. 62,400 which was transferred to the capital account on December 
5, 1946, could be looked upon as accumulated profits for the purpose of s. 2(64)(e). 
The contention of the Advocate General is that once the company goes into liqui- 
dation, the duty of the Liquidator is to realise the assets of the company and the 
assets of the company so realised do not bear any particular impress. They are 
neither profits nor capital, and according to the Advocate General the intention of 
the Legislature was that when these assets are distributed, they should be looked 
upon as dividends and liable to tax. It is impossible to accept that contention be- 


` cause the Legislature has clearly subjected only particular kinds of assets distribut- 


ed by the Liquidator to tax, Itis not all assets distributed by the Liquidator which 
are liable to tax or which can fall in the category of dividend as defined by s. 2(64). 
It is only those assets distributed by the Liquidator which arereferable to accumu. 
lated profits of the six previous years preceding the date of liquidation that fall 
in the category of dividend and are liable to tax. 

The Advocate General relied on an old English decision reported in Commissioners 
of Inland Revenue v. Burrell', In that case what was held was that when the liqui- 
dation of a company begins, all distinction disappears and there are only surplus 
assets and the shareholder only gets this money in that character and that money 
no longer bears the character of profits which are liable to tax. It is in view of this 
that the English Court held that the surplus assets on liquidation distributed to a 
shareholder were not liable to income-tax. Now, it was after this decision that the 
Legislature incorporated sub-cl.(c) in s. 2(64) of the Income-tax Act and the reason 
was obvious. So long as this decision stood, the shareholder was not liable to pay 
any tax on any portion of the assets distributed to him by the Liquidator. By 
enacting sub-cl.(c) the Legislature subjected a portion of these assets to tax and the 
Legislature clearly defined what portion of these assets was liable to tax, and it was 
that portion only which was referable to accumulated profits of six previous years 
that was made liable to tax. The Advocate General then contends that even if 
this larger proposition is not acceptable, in view of this English decision it should at 
least be held that once the liquidation takes place the distinction between accumu- 
lated profits which are capitalised and which are not capitalised disappears and 
therefore all accumulated profits, whether capitalised or not, must come within the 
ambit of sub-cl.(c). Now, if sub-cl.(c) stood by itself, there would undoubtedly 
be considerable force in the contention put forward by the Advocate General. 
But when we compare the language used by the Legislature in sub-cls.(a), (b) and 
(d) and when we note the omission of the qualifying wordsin sub-cl.(c), then it is 
clear that the Legislature advisedly didnot intend to subject to tax those accumu- 
lated profits which had been capitalised. There is a further answer to the Ad- 
vocate General’s contention. The accumulated profits referred to in sub-cl.(c) 
are the profits made by the company before it went into liquidation, and as the 
expression stands it can only mean the accumulated profits which have not been 
capitalised, because, as we have already pointed out, once accumulated profits arc 
capitalised, in ordinary law they would cease to be profits which are capable of being 
distributedjas dividend. Therefore, if the Legislature wanted to extend the mean- 
ing of accumulated profits as it has done in sub-cls.(a),(6) and (d), it would have 
used the same qualifying expression in sub-cl.(c) as it has done in the other sub- 
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clauses, Therefore, in the absence of any such expression we can only come te the 
conclusion that the accumulated profits which are capitalised do not come within 
the ambit of sub-cl.(c). In view of this it is clear that the sum of Rs. 62,400 are not 
accumulated profits for the purpose of sub-cl.(c). They ceased to be accumulated 
profits when they were transferred to the capital account. They were appropriated 
to capital and they constituted the capital of the company and were no longer pro- 
fits which were capable of being distributed as dividends. 

The third question which has been raised raises a much larger issue. Fortuna- 
tely it is not necessary to decide that issue on this reference because Mr. Palkhivala 
who appears for the assessee does not contest that question and accepts the conten- 
tion of the Department for the purposes of this reference. In view of that con- 
cession made by the assessee, it is unnecessary to decide that question. 

The result is that we must answer question No. 1 : 1948 to 1948. Question No. 2 
in the negative. Question No. 8 does not arise. No order as to costs. 


Attorneys for applicant: Rustomji and Ginwala. 
Attorneys for respondent: N. Fd Petigara. 


Before the Hon'ble Mfr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


CHARANDAS HARIDAS v. THE COMMISSIONER OF INCOME-TAX> 
BOMBAY NORTH, KUTCH AND SAURASHTRA, BARODA.* 

Indian Income-tax Act (XI of 1922)—Hindu undivided family, partner in managing agency firm, 
receiving share in managing agency commission—Document executed by coparceners in family 
whereby income received from managing agency commission partitioned between them—Whether 
such income, income of the joint Hindu family or the individual coparceners—Hindu law— 
Partition—Partial partition. 

The asseasee, a Hindu undivided family, was receiving a share in the managing agency 
commission of some compatiies which were managed by a partnership firm in which the asses- 
see had a share. The income arising to the assessee from the share in the managing agency 
commission was assessed as the income of the assessee. For the relevant assessment year 
the assessee contended that the income from its share in the managing agency commission 
had ceased to be the income of the assessee by virtue of a document executed by the copdr- 
ceners in the Hindu undivided family whereby a partial partition of the assets of the assessce 
was brought about and the asset that was partitioned was the income received from the 
managing agency commission. On the question whether the income in the share of the 
commission agency was the income of the assessee or the income of the coparceners consti- 
tuting the family :—- 

Held, that the document must not be read as recording a partition of an asset belonging to 
the assessee but a document providing for the distribution of the income after it had accrued 
to the assessee and had been received by the assessee, and 

that, therefore, the asset in this case continued to be the asset of the assessee and the 
income received therefrom was the income of the assessee. 

The asset which belongs to the joint Hindu family is not the commission, it is the share in 
the partnership which share results in this commission. If the members of the joint family 
agree to change the nature of the ownership of that share, then there would be a partial 
partition qua that share. But, on the other hand, the members of the joint family may agree 
without interfering with the nature of the ownership to provide for a particular mode of 
enjoyment of the income arising from that share, and ifthe coparceners were to say that when 
the income comes in from this particular assct we will enjoy that income in a particular 
mauner or share it in a particular manner, there is no partial partition, because the asset 
continues to remain, as it was before, of the ownership of the joint Hindu family. 

Sonatun Bysack v. Sreemutiy Juggutsoondree Dossee', referred to. 
Appovier v. Rama Subba Aiyan', distinguished. 
CHaranpas Haridas (assessee) was a Hindu undivided family, consisting of 

Charandas, the karta and his three minor sons, Anil Kumar, Rameshchandra and 


* Decided, February 16, 1965. Income-tax 1 aed 8 M. I. A. 66. 
Reference No. 85 of 1954. 2 (1866) 11 M. I. A. 73. 
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Gautamkumar and his wife, Shantagouri. The assessee had a share in six manag- 
ing agency firms and the income arising to the assessee from the-agency firms 
was being assessed as the income of the assessee. In the course of the assessment 
proceedings for the assessment years 1947-48 and 1948-49, the assessee contended 
that a partial partition had taken place in respect of this asset and that, therefore, 
the share income from the managing agency firms had ceased to be the income of 
the assessee as from January 1, 1946. In support of this claim a memorandum 
dated September 11, 1946, signed by Charandas and his wife was produced before 
the Income-tax Officer. The memorandum was in the following terms :— 


“We the undersigned Seth Charandas Haridas by himself and as the guardian of minors 
Rameshchandra Charandas, Anilkumar Charandas and Gautamkumar Charandas and Shantaben 
Charandas all residing in Shahibaug, Ahmedabad make this memorandum (Nodh) that, we have 
a Hindu undivided family and Seth Charandas Haridas manages our family’s joint property as 
Karta or Manager and all of us as members of the joint undivided family are entitled to our joint 
undivided family as Malik. Our family received a commission of Rs. 0-1-11;4, from the Vijay 
Mills Co. Ltd. and out of this commission Seth Charandas Haridas as Karta or Manager of the 
family has given already a commission of one pie to Pratima, the daughter of the family. So also 
out of the commission of Re. 0-2-4 received by the family from the Gopal Mills Co. Ltd. Seth 
Charandas Haridas as Karta and Manager has given already to Pratima one pie commission. 
After deducting these Rs. 0-1-10% and Rs. 0-1-11} commission remained. These commissions 
and other commission received from various other mills have been partitioned orally by us on 
Samvat 2002 Magsar Vadi 12 dated December 81, 1945. By this partition we decided that what- 
ever commission fell due till December 81, 1945, and which is received after December 81, 1945 
should be kept joint and in respect of the commission which accrues from January 1, 1946, and 
received after that date each of us become absolute owner of his one-fifth share and therefore from 
that date, i.e. January 1, 1946, these commissions cease to be the joint property of our family 
But it is our desire that we should keep a memorandum for our memory of the oral partial parti- 
tion effected on Samvat 2002 Magsar Vadi 12 dated December 81, 1945, pursuant to which we have 
partitioned the commissions to be received by our family. Because of this we keep this note. 

Pursuant to the oral partition effected on December 81, 1945, each of us has become absolute 
owner from January 1, 1946, of the commission mentioned below :— 

A. Our commission of Re. 0-1-10, of the Vijay Mills Co. Ltd. 

B. Our commission of Re. 0-1-11} of the Gopal Mills Co. Ltd. 

C. Our commission of Re. 0-0-2% at the rate of twelve annas in a rupce to be received from 
the Maneklal Harilal Mills Co. Ltd. of Ahmedabad. 

D. The commission of Re. 0-0-4}{ received by us from the Harivallabhdas Mulchand 
Mills Co. Ltd. of Ahmedabad. 

E. The commission of Re. 0-0-5; and 0-0-4 received by us from the Baroda Spg. 
and Wvg. Co. Ltd. of Baroda and the Chhotalal Mills Co. Ltd. of Kalol respectively in the above 
commission each of us has become absolute owner from January 1, 1946. 

Out of the above commission which stands in the name of Charandas Haridas in the records 
of the Vijay Mills Co. Ltd. and the Gopal Mills Co. Ltd. after deducting the part of the com- 
mission given to Pratima as per particulars mentioned above, whatever commission is received 
by Charandas Haridas is to be given over to all of us according to our share. Also in the case of 
the commission standing in the name of Seth Haridas Achratlal in other remaining limited com- 
panies and in which the share of our family is ascertained in the name of Seth Charandas Haridas 
as and when the same is received by Seth Charandas Haridas he has to pay to each of us according 
to the share of each. 

It is further provided that our joint family is continued and our joint family property both 
moveable and immoveable except the commission aforesaid is kept joint.” 


The Income-tax Officer refused to accept the genuineness of the claims and his 
decision was upheld by the Appellate Assistant Commissioner, who, in his order, 
observed as follows :— 

“It seems to me clear that this docuinent, assuming that it is genuine, only deals with 
the destination of income after it has accrued and is received. It does not make members of 
the family partners in those firms in their individual rights in place of the Hindu undivided 
family.” 

On appeal, the Appellate Tribunal, dismissed "the appeal, observing, in its order, 
as follows :— 

“...It appears to us to be a peculiar method of making a partial partition in a family. In 
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our opinion it is nothing more than a farce. The remunerdtion earned by a firm of manmging 
agents is a payment made to the managing agents for services rendered. As regards the managing 
ugency firms the assessee’s Hindu undivided family continues to be a partner. In this connection 
our attention has Feen drawn to cl. 11 of the managing agency agreement which reads as under :— 
‘Any partner of this firm may have sub-partners in respect of his share inthe firm. But the 
sub-partner shall not be recognised as a partner in this firm. The person in whose name the 
share stands in this firm will alone be recognised as the owner of and be liable in respect of his 
said share in the firm.’ 
In our opinion, it therefore follows that the managing agents’ remuneration was in the first 
instance earned by the assessee’s Hindu undivided family. The Karta and the other co-parceners 
had agreed to divide the income so earned in a particular manner. This income attracts 
liability to tax at the time when it accrues. In the present casc the income accrued to the part- 
nership in which the assessee’s Hindu undivided family was a partner. The agreement to divide 
the share cannot change the time when the income accrues. In our opinion, by making an arrange- 
ment referred to above, the assessee did not distribute the asset but. agreed to divide the income | 
arising from the share in the managing agency in the manner stated in the agreement. Qua the 
managing agency, it is still the assessee’s Hindu family who is a partner. On the facts as pro- 


duced before us we are satisfied that there has been no partial partition in respect of this asset. 


The share of the managing agency in the various mills still belongs to the Hindu undivided family. 
What is the asset which has in fact been divided as alleged? The right to share the managing 
agents’ remuneration arises after it has been earned by the managing agents. In the managing / 
ugents’ firm the Hindu undivided family still continues to be a partner. This firm rendered 
service to the managed company and received its remuneration. ‘No services have been rendered 
by the coparceners of the Hindu undivided family to the managed company and no remuneration 
as such has accrued to them. We agree that the Income-tax authorities were right in holding that 
the share income from the various firms of managing agents belonged tothe assessee’s Hindu un- 
divided family at the material time and not to anyone clse.” 


The following question was referred to the High Court :— 


“Whether there were materials to justify the finding of the Tribunal that the income in the 
share in the commission agency of the mills was the income of the Hindu united family ?” 


The reference was heard. 


N. A. Palkhivala, with Sir Janshedji Kanga, for the applicant. 
M. P. Amin, Advocate General, with G. N. Joshi, for the respondent. 


Palkhivala. In this case the assessee was a Hindu undivided family. The family 
reecived a.share in commission from the managing agencies of several companies 
which were managed by a partnership of which the karta of the family was a partner. 
By a memorandum the coparceners of the Hindu undivided family effected a 
partial partition of the assets of the family by partitioning the income received 
from the managing agency commission. The Tribunal have not challenged the 
document in their order, but they have sought to do so in the statement of the 
case submitted by them. This is clearly not permitted as the Tribunal cannot 
give additional findings at the time of the reference. 

[TexnpoLkar J. But the Tribunal have said in their order that the document 
is a farce. 

What ey mean by calling it a farce is that the assessee has failed to achieve 
the desired result. The Tribunal have taken a wrong view of the Hindu law when 
they say that there cannot be partition of such an asset. An individual assessee 
cannot say that he is sharing his income with some other persons and that, there- 
fore, the sharcs should be assessed separately. But as far as a Hindt undivided 
family is concerned the position is entirely different. 

[TENDOLKAR J. How can you partition an asset like a share in a partnership ?] 

By expressing an intention to partition the income as the asset is not capable 
of being divided by metes and bounds. 

[Caacna C.J. Is this an agreement to share the income or a portion of an asset?] 

It is a partition. When the income from a partnership is divided in this manner 
it can be said that a property of the Hindu undivided family is divided and the 
coparceners hold it thenceforth as tenants-in-common. The subsequent conduct 
of the parties is also relevant. Th2 msmorandum merely records the partition 
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whieh was effected orally. When the coparceners agree to divide the income, the 
intention clearly is to divide the asset which yields the income. If a son was born 
after this partition of the income from the partnership, he would not have been able 
to claim any share in it and this indicates that the asset was partitioned. 

[TENDOLKAR J. But the partnership does not recognise sub-partners. Hence 
as far as the partnership was concerned, the whole share of the Hindu undivided 
family would be given to the karta who was a partner.] 

The object of the agreement is, however, clearly, to divide the asset. The diff- 
culty arises as the asset is not a tangible asset. A coparcener connot say that he 
has a defined right in the income of an asset while the asset remains the property 
of the Hindu undivided family. See Sonatun Bysack v. Sreemutty Juggutsoondree 
Dossee!, Appovier v. Rama Subba Aiyan®, and Appacu v. Mantkkam®,. If there 
is an agreement to divide the income for all time to come in specific shares, then 
this would, in law, amount to a partition of the asset which yields the income. 
Even a mere severance of status is enough to effect a partition. Partition can be 
brought about in two ways: (a) by actual division of property and (b) by 
severance of the joint status of the coparceners. The case of Appavu v. Manickkam 
Pillai is clearly dietnguiahable as that was not a case of partial partition and all 
that the Court held was that a division of some of the assets does not always amount 
to a severance of status. 


MEHEK 


Cuacua C. J. Although the reference has been very elaborately argued it 
really raises a very short and simple question. It is merely a question of fact, 
and the question turns upon whether there were materials before the Tribunal 
upon which the finding of fact was arrived at, and the fact in question is whether 
the income in the share of the commission agency of certain mills was the income 
of a Hindu joint family or the income of the coparceners constituting the family. 

Now, the assessee is a Hindu undivided family and this Hindu undivided family 
was receiving a share in the managing agency commission of various companies 
which were managed by a partnership firm, and in this partnership firm the joint 
Hindu family had a share, and the joint Hindu family was represented in the part- 
nership by Charandas Haridas as the karta. What was contended before the 
department was that by a memorandum executed by the coparceners a partial 
partition of the assets of the joint Hindu family was brought about and the asset 
that was partitioned was the income received from the managing agency commission, 
and after this partial partition the income was no longer the property of the joint 
Hindu family but became divided ın the hands of the coparceners and was the 
specific income of each coparcener. 

Now, in order to decide this question, we must first look at and consider the 
document which was relied upon by the assessee. This document is described 
as the partial partition of the Hindu undivided family of Charandas Haridas of 
Ahmedabad. This document recites that the joint Hindu family received a com- 
mission of Rs, 0-1-11,4 from the Vijaya Mills Co. Ltd. and out of this commission 
Sheth Charandas Haridas had given a certain share to his daughter Pratima. 
The family also received Re. 0-2-1/2 commission from the Gopal Mills Co. Ltd. 
and Charandas Haridas had given one pie commission out of this to his daughter. 
After deducting these Re. 0-1-10,5, and Re. 0--1-11} commission remained, and 
the document recites that these commissions and other commissions received from 
various other mills have been partitioned orally by them on Samvat 2002 Ma gsar 
Vadi 12 dated December 31, 1943. Then the document states the effect of this 
partition and the signatories state that : 

“We have decided that whatever commission fell due till 81st December 1945 and which is 
received after Sist December 1945 should be kept joint and in respect of the commission which 
accrues from Ist January 1946 and received after that date each of us become absolute owner of 
his one-fifth share and therefore from that date, ie. from Ist January 1946, these commissions 
cease to be the joint property of our family.” 

1 Hean 8 M. L. A. 66. 8 [1946] Mad. 557. 

2 (1866) 11 M. L A. 75. 

L.B.—28, 
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Then the document ends by stating id 

“Whatever commission is received by Charandas Haridas is to be given over to all of us ac- 
cording to our share. Also in the case of the commission standing in the name of Sheth Haridas 
Acharatlal in other remaining limited companies and in which the share of our family is ascertain- 
ed in the name of Sheth Charandas Haridas as and when the same is received by Sheth Charandas 
Haridas he has to pay to each of us according to the share of each,” 

Now, on this document Mr. Palkhivala contends that there was a partial partition 
of an asset belonging to the joint Hindu family and after this partial partition the 
income resulting from this asset was no longer the income of individual copar- 
ceners comprising the family. It is well established in Hindu law that a joint 
Hindu family without severing its status may by agreement partition some of 
the assets belonging to that family. Quae those assets the coparceners would 
become tenants-in-common. The status of the joint Hindu family would continue, 
and quae the property not partitioned the coparceners would be joint tenants and 
not tenants-in-common. Therefore, Mr. Palkhivala is right when he contends 
that there is nothing in Hindu law to prevent coparceners from partitioning one 
or more assets belonging to the family without necessarily bringing about a severance 
of status. But the question is whether such a partial partition is brought about } 
by this document. 

It is clear that the partial partition contemplated by Hindu law is a partition, 
which brings about a change in the nature of ownership and not a partition which 
brings about a change in the mode of enjoyment. If the nature of ownership 
is not changed, the mere fact that the coparceners decided to enjoy the produce 
from a particular asset in a particular way will not bring about a partition. Take 
this very case. The asset which belongs to the joint Hindu family is not the com- 
mission, it is the share in the partnership which, share results in this commission. 
If the members of tbe joint family agree to change the nature of the ownership 
of that sharc, then undoubtedly there would be a partial partition quae that share. 
But, on the other hand, the members of the joint family may agree without in- 
terfering with the nature of the ownership to provide for a particular mode of 
enjoyment of the income arising from that share, and if the coparceners were to 
say that when the income comes in from this particular asset we will enjoy that 
income in a particular manner or share it ina particular manner, there is no partial 
partition, because the asset continues to remain, as it was before, of the ownership 
of the joint Hindu family. 

Now, in this case the signatories to the document emphasise the fact that what 
they are dividing, what they are dealing with, is the commission, not the share 
which produces this commission, and in the last paragraph of the agreement to 
which attention has been drawn it is expressly stated that Sheth Charandas Haridas 
has to pay to each of the coparceners according to his share as and when the com- 
mission is received. Therefore we read this document not as recording a partition 
of an asset belonging to the joint Hindu family but a document providing for the 
distribution of the income after it has accrued to the family and has been received 
by the joint family. It should also be borne in mind, and it is not disputed, that 
Charandas Haridas was a partnerin the managing agency firms on behalf of the 
joint Hindu family. He represented the joint Hindu family. He received the 
share in the managing agency commission not in his individual right but as re- 
presenting the family. The partnership agreement also provided that although 
a partner in the firm can have sub-partners in respect of bis share in the firm, 
the sub-partners will not be recognised as partners in that firm and the person in 
‘whose name the share stands in the firm will alone be recognised as the. owner of 
and be liable in respect of the said share in the firm. 

Now, it is urged by Mr. Palkhivala that it is not possible in Hindu law for co- 
parceners to divide the income arising from an asset or the produce of an asset 
without necessarily dividing the asset. Mr. Paikhivala says that it is a well esta- 
blished rule of Hindu law that no member of a joint Hindu family can predicate 
while the family remains joint of any particular asset of the family that he has 
a specific share in that asset; and according to Mr. Palkhivala the income being 
also an asset of the joint Hindu family once the shares have been made specific 
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and ðnce a coparcener can predicate that he has a specific share in that income, 
there is a partial partition not only of the income but also of the asset which pro- 
duces thatincome. This contention was specifically urged before the Privy Council 
and the Privy Council has considered this contention in two cases and empha- 
tically negatived it. 

The first decision is in Sonatun Bysack v. Sreemutty Juggutsoondree Dossee\, In that 
case a Hindu by his will gave his property to his four sons and provided for a parti- 
cular mode of devolution depending upon whether the sons remained joint or 
separate. The sons divided the income of the property and the question arose 
whether by reason of this division there was a division of the property itself. At 
page 86 their Lordships say :— 

... There has been no division at all of this family, unless the division of the income during 
the few years which followed upon the death of the Testator up to a short period after the death of 
Hurrymohun Bysack constituted a division of the family, and their Lordships are very clearly of 
opinion, that the mere division of income, for the convenience probably of the different members 

f the family, did not amount to the division of the family.” 

Therefore this is a clear expression of opinion that you may have a division of the 
income of the family for convenience or otherwise without necessarily resulting 
in a division of the property which produces the income. Undoubtedly, 
Mr. Palkhivala is right that you may have a case where the parties may by dividing 
the income intend to divide the asset which produces that income. But in order 
to arrive at that conclusion there must be some other circumstances present than 
the mere division of the income. The contention of Mr. Palkhivala which is 
unacceptable is that the mere division of income must inevitably result in a parti- 
tion of the property which produces the income. 

Mr. Palkhivala has then relied on a later judgment of the Privy Council reported 
in Appovier v. Rama Subba Aiyan?. In that case their Lordships of the Privy 
Council were considering a partition deed which partitioned various villages be- 
longing to the family. With regard to certain villages only the income was divided, 
and the Privy Council considering this part of the partition deed expressed the 
opinion (p. 92) :— 

“,..Nothing can express more definitely a conversion of the tenancy, and with that conver- 
sion a change of the status of the family quoad this property. The produce is no longer to be 
brought to the common chest, as representing the income of an undivided property, but the pro- 
ceeds are to be enjoyed in six distinct equal shares by the members of the family, who are thence- 
forth to become entitled to those definite shares.” 

Mr. Palkhivala wants us to apply the same test here and he says that once the 
income does not go to the common chest there is a conversion of the tenancy 
quae the property which produces the income, and the property from being joint 
tenancy becomes tenancy-in-common. Butin basing this argument Mr. Palkhivala 
overlooks what the nature of the document before the Privy Council was, and the 
Privy Council points out at p. 91 that there may be a two-fold application of the 
word “‘division’”. There may be a division of right, and there may be a division 
of property; and thus, after the execution of this instrument, there was a division 
of right in the whole property, although, in some portions, that division of right 
was not intended to be followed up by an actual partition by metes and bounds, 
that being postponed till some future time when it would be convenient to make 
that partition. Therefore, the view that the Privy Council took of that document 
was that there was a partition of all the property with regard to the right to that 
property, but with regard to the actual physical partition as far as some villages 
were concerned, that was postponed, and while that was postponed the income was 
to be divided between the coparceners. On these facts the Privy Council came 
to the conclusion that even with regard to those villages where merely the income 
was divided there was a partition. Now, surely that is not the case here. As 
we have already pointed out there is nothing in the document which suggests that 
the parties intended to partition the right to property. All that they intended 
to partition—perhaps the better expression is to divide and distribute—was the 


1 (1839) 8 M. L A. 68, 2 (1866) 11 M. I. A. 75. 
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commission, the income arising outof the property, and as the earlier Privy Ceuncil 
case points out, the mere change in the mode of enjoyment or the mere distribution 
or division of income for the purpose of convenience or otherwise does not result 
in the partition of the asset which yields the income or the produce. 

Going back again to the question which we have to answer on this reference, 
we have to be satisfied that there were materials which would justify the Tribunal 
in coming to the conclusion that it did. In the first place, there is this document 
itself which has been construed by the Tribunal, and in our opinion rightly con- 
strued. The Tribunal also states in the statement of the case that the Tribunal 
doubted the genuineness of the memorandum. Perhaps Mr. Palkhivala is right 
that it is not open to the Tribunal to give a finding which it did not give in the | 
order itself. Although in the order they have called this transaction a farce, it 
seems that that expression is used not as indicating that the document was not 
a genuine document but as indicating that the document did not bring about the 
necessary result which was intended by the framers of that document. The 
Tribunal has also relied on the fact that although this memorandum was executed.’ 
on September 11, 1946, the partition having taken place on January 1, 1946, it) 
was only in April 1948 that separate returns were filed in the name of the copar- 
ceners. Now, Mr. Palkhivala says that inasmuch as no returns were made afte 
1946 this factor is not of much importance. But whether it is of importance o 
not, it is a factor which the Tribunal has taken into consideration in adjudicating 
upon the question of the partition of the joint family assets, and this factor has 
weighed with the Tribunal in the view that it took that this particular asset con- 
tinued to be the asset of the joint Hindu family. In our opinion there were materials 
before the Tribunal to justify the conclusion it came to. 

The result is that we must answer the question submitted to us in the affirmative. 
The assessee to pay the costs. 

Attorneys for applicant : Rustamjt & Ginwala. 

Attorneys for respondent: N. K. Petigara. 


Before the How ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


THE COMMISSIONER OF INCOME-TAX, CENTRAL, BOMBAY v. GOVIND- 
RAM SEKSARIA.* : 
Indian Income-tax Act (XI of 1922), Secs. 64(1)(5), 6(2)—The Finance Act (XXV of 1950), Sec. 3— 
Assessee firm having head office at Indore—Assessee’s case assigned to Commissioner of Income 
Tax (Central) under s. 6(2) without reference to area in 1939—Assessee’s case allotted by Com- 
missioner to Income-tax Officer, Sec. VI (Central), Bombay— Whether such officer has jurisdiction 
to assess assessee after the applicability of Income-taz Act to Madhya Bharat and Indore by 

8. 3 of Finance Act. 

Section 64(5) of the Indian Income-tax Act, 1922, overrides s. 64 (1) of the Act. 

The scheme of s. 64 (5) of the Act is that the right to territorial assessment is taken away 
where a specific case is assigned to an Income-tax Officer. The right to territorial assessment 
only exists where there is no assignment of the particular case of the assessee to a specific 
Income-tax Officer. 

GOVINDRAM SEKSARIA (assessee), a registered firm having its head office at 
Indore, was the managing and selling agents to the Indore Malwa United Mills, 
Ltd. Upto and including the assessment year 1950-51, the assessee was assessed 
by the Additional Income-tax Officer, Section VI (Central), Bombay. For the 
purposes of the assessment for the assessment year 1951-52, the assessee filed a 
return before the Income-tax Officer, under protest, stating that the former Indian 
State, Indore, now formed a Part B State and in view of the introduction of the 
provisions of the Indian Income-tax Act, to Part B States with effect from April 1, 
1950, the officer who had the jurisdiction to assess the assessee was the Income- 
tax Officer, Indore, and not the Additional Income-tex Officer, Section VI (Central), 
Bombay. The Income-tax Officer rejected the objection and made the assess- 
ment. On appeal the Appellate Tribunal accepted the claim of the assessee that 


* Decided, February 16, 1955. Income-tax Reference No. 36 of 1954, 
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the Additional Income-tax Officer, Section VI (Central), Bombay had no jurisdic- 
tion to assess the assessee. 
The following questions of law were referred to the High Court :— 

(1) Whether the Additional Income-tax Officer, Section VI (Central), Bombay, was divested 
of his jurisdiction to assess the assessee by reason of the fact that the Indian Income-tax Act 
was extended to the whole of India, except the State of Jammu and Kashmir, by section 8 of the 
Finance Act, 1950? 

(2) If answer to question (1) is in the affirmative, whether the assessment made by the 
Additional Income-tax Officer, Section VI (Central), Bombay, for the assessment year 1951-52 

| is invalid ? is 
The reference was heard. 


G. N. Joshi, for the applicant. 
} &. J. Kolah, for the respondent. 


Joshi. The Indian Income-tax Act, 1922, was made applicable to Madhya 
(Bharat from April 1, 1950, by s. 18 of the Indian Finance Act, 1950. See s. 5(2) 
land s. 5(5) of the Indian Income-tax Act. It is admitted that the assessee firm 
‘did carry on business in Bombay, but the contention of the assessee is that the 
principal place of business of the assessee is at Indore and therefore it is the Income- 
tax Officer at Indore who has jurisdiction to assess the assessee. By a notification 
dated April 18, 1989, the case of the assessee was assigned to the Commissioner of 
Income-tax without any reference to area by the Central Board of Revenue under 
s. 5(2). Ultimately it was transferred under s. 5(5) by the Commissioner to the 
Income-tax Officer, Section VI (Central), who has assessed the assessee. The 
above notification covers the case of the assessee and has effect even now. The 
fact of merger of Madhya Bharat with India is irrelevant for purposes of this 
case. See Sarupchand Hukamchand v. Commr. of Income-tax.1 In that case also 
the case was assigned without any reference to area. 


Kolah. In this case, unlike the case cited by Mr. Joshi the residence of the 
assessee is not admitted. Until and unless the residence of the assessee is deter- 
mined, the notification will have no application. Anyway the scope of the noti- 
fication cannot be extended by a subsequent event. When the notification was 
-issued, Madhya Bharat did not form part of India, and hence the notification could 
never be intended to apply to Madhya Bharat. 

[TenpoLxar J. But the notification deals with individuals and not with area.] 

When the notification contains no reference to any area it must be presumed that 
the area referred to is British India. Before considering s. 5(5) one must consider 
s. 6(2). The Commissioner (Central) could never have been appointed with re- 
ference to territories outside British India because his jurisdiction would necessarily 
be limited to British India. Under s. 64(7) the assessee has a right to be assessed 
at the place where his principal place of business is situated except so far as an 
exception is made by s. 5. Section 5 does not apply as the notification does not 
extend to Madhya Bharat. In any event s. 5(2) before amendment did not con- 
trol s. 64(1). See Dayaldas Kushiram v. Commr. of Inc. tax (Central)*, which deals 
with the position before the amendment. 

[Cuacua C. J. In that case the area was assigned.] 

Anyway the scope of the order must be limited to British India whatever the 
form of the order. Moreover even assuming that the notification applied, when 
the area in which the assessee carried on business merged with British India, the 
force of that notification was exhausted and a fresh notification was necessary. 
The notification mentions the place where the assessee carries on business and 
hence it cannot be said that it contains no reference to area, 


MEK. 
CgacLa C. J. The assessee was assessed to income-tax for the assessment year 


1950-51 and earlier years by the Additional Income-tax Officer, Section VI (Central), 
Bombay. The jurisdiction of this officer to assess the assessee is not in question. 


1 (1948) 17 I. T. R. 218. 2 (1989) 8 L T. R. 139. 
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The head office of the assessee was at Indore and the Income-tax Act did not 
apply to Indore which was prior to 1950 an Indian State. Section 8 of the Finance 
Act of 1950 made the Income-tax Act applicable to the whole of India excepting 
‘Kashmir which included Madhya Bharat and Indore. The assessee was assessed 
by the same officer for the assessment year 1951-52, and the contention put forward 
by the assessee was that by reason of the application of the Indian Income-tax Act 
to Indore the jurisdiction which was rightly vested in the Income-tax Officer 
became divested. This contention of the assessee has been accepted by the Tri- 
bunal and we have now to examine whether the Tribunal was correct in the view 
that it took. > 

Now, on April 18, 1989, under sub-s. (2) of s. 5 the Central Board of Revenue 
appointed the Commissioner of Income-tax to try certain specific cases and one 
of the cases assigned to this Commissioner was the case of the assessee. Under 
s. 5(2) the Central Government may appoint a Commissioner of Income-tax for 
a specified area or it may appoint a Commissioner to discharge, without reference 
to area, the functions of a Commissioner in respect of any class or classes of cases || 
assigned to him by the Central Board of Revenue, and in this case the Central 
Board of Revenue has directed the Commissioner of Income-tax (Central) to dis- | 
charge the functions in respect of certain specific cases without reference to area. ' 
On April 27, 1989, the Commissioner of Income-tax (Central), by reason of the ' 
powers vested in him under s. 5(5) of the Act allotted the case of the assessee to 
Section I (Central), and on May 4, 1945, by reason of the powers vested in him 
under sub-s. (74) of s. 5 he transferred the case of the assessee from the Income-tax 
Officer, Section 1 (Central), to the Income-Tax Officer, Section VI (Central), and it 
is this officer who has assessed the assessee. 

Now, what is urged by Mr. Kolah is that as soon as the Income-tax Act became 
applicable to Indore, the assessee was entitled to the right conferred upon him 
by s. 64(Z) and that section provides : 

“(1) Where an assessee carries on a business, profession or vocation at any place, he shall be 
assessed by the Income Tax Officer of the area in which that place is situate or, where the business, 
profession or vocation is carried on in more places than one, by the Income-tax Officer of the area 
in which the principal place of his business, profession or vocation is situate.” 

Sub-section (2) provides : 

“(2) In all other cases, an asseasee shall be assessed by the Income-tax Officer of the area in 

which he resides.” 
The contention is that inasmuch as the assessee has his principal business in Indore, 
by reason of sub-s. (Z) of s. 64 he is entitled to be assessed by the Income-tax Officer 
of that area. It is said that before the Income-tax Act was made applicable to 
Indore the assessee could not claim his right under s. 64(1), but as soon as this 
section applied, whatever the jurisdiction of the Income-tax Officer, Bombay, was, 
that jurisdiction ceased and the only officer who had jurisdiction was the Income- 
tax Officer of the area in question, viz. Indore. In putting forward this argument 
Mr, Kolah completely ignores and overlooks the provisions of sub-s. (5) of s. 64, 
and the provisions of that sub-section are: 

“The provisions of sub-section (7) and sub-section (2) shall not apply and shall be deemed 
never at any time to have applied to any assessee— 

(a) on whom an assessment or re-assessment for the purposes of this Act has been, is being or 
is to be made in the course of any case in respect of which a Commissioner of Income-tax ap- 
pointed without reference to area under sub-section (2) of section 5 is exercising the functions of a 
Commissioner of Income-tax.”’ 

The scheme of this sub-section is clear that the right, if one may so put it, to ter- 
ritorial assessment is taken away where a specific case is assigned to an Income- 
tax Officer. The right to territorial assessment only exists where there is no as- 
signment of the particular case of the assessee to a specific Income-tax Officer. 
In this case, as we have already pointed out, the specific case of the assessee was 
assigned first to the Commissioner of Income-tax (Central) under s. 5(2), by the 
Commissioner of Income-Tax (Central) to the’ Income-tax Officer, Section I 
(Central), under s, 5(5) and ultimately it was transferred by the Commissioner to 
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the Income-tax Officer, Section VI (Central), Bombay. Therefore it is clear that 
s. 64(5) overrides s. 64(7) and the asessee cannot claim the right of territorial as- 
sessment conferred upon him by s. 64(1). 

The next contention of Mr. Kolah is that even assuming s. 64(5) applies, the 
force of the notification issued under the various sections exhausted itself as 
soon as Madhya Bharat was merged in India and the Income-tax Act applied to 
Indore. Mr. Kolah says that the Income-tax Act has only a territorial application 
and it applied to British India and the notifications issued under that Act could 
only apply to British India, but as soon as Indore became part of India and the 
Income-tax Act applied to that part, it was necessary to issue a fresh notification 
so that it should apply to Indore and to the residents of Indore. This contention 
would have had considerable force if the notification was a notification with a 
territorial operation. But it is clear that the notification applies to the specific 
case of the assessee irrespective of his residence, irrespective of the country of which 
he is a citizen, and irrespective of where he may be carrying on his business. The 
notification is, as it were, in personam and not territorisl. Therefore it is difficult 
to understand what possible effect the merger of Madhya Bharat with India can 
have on the notification validly issued under the Income-tax Act. If the case 
of the assessee could be dealt with under these notifications by the specific Income- 
tax Officer appointed, that Income-tax Officer still had the jurisdiction to deal 
with that case by reason of the same provisions of the law which provisions were 
in no way affected by the merger of Madhya Bharat with India or the application 
of the Income-tax Act to Madhya Bharat. 

The last argument of Mr. Kolah is that the notification deals not with the case 
of the assessee but with a particular area because the address of the assessee is 
mentioned in the notification, and it is suggested that inasmuch as the assessee 
is not carrying on his business at the address mentioned in this nctification, the 
jurisdiction of the Income-tax Officer to deal with this case has ceased. It is 
indeed a rather surprising argument that if an assessee whose case has been spe- 
cifically referred to an Income-tax Officer changes his address, he thereby divests 
the Income-tax Officer of his jurisdiction. If that were the true position, most 
assessees would be doing nothing else except trying to alter their addresses so as 
to deprive the Income-tax Officer of the jurisdiction under the Act. Unfortu- 
nately, in the order of the Tribunal there is no reference whatever to s. 64(6). 
In our opinion that is the only section which is relevant and material in order to 
consider the jurisdiction of the Income-tax Officer concerned. We have had 
therefore no assistance from the order of the Tribunal as to why they have taken 
the view that the jurisdiction which was vested in the Income-tax Officer, Section 
VI (Central), was divested by reason of the Indian Income-tax Act being extended 
to the whole of India. 

We must, therefore, answer the question raised : (1) In the negative. (2) Does 
not arise. The assessee to pay the costs. 


Attorneys for applicant: N. K. Petigara. 
Attorneys for respondent : Payne & Co. 
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Before the How ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. e 


THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY, BOMBAY v. 
NANDLAL GANDALAL.* 


Indian Income-tax Act (XI of 1922), Sec. 44(b)—Hindu undivided family carrying on business 
outside taxable territories—Two coparceners, representing family, becoming partners in business 
in taxable territories—Whether family resident in taxable territories—“‘Affairs’’ contemplated 
in s. 4A(b) how to be construed. 

The affairs of a Hindu undivided family contemplated in s. 4A(6) of the Indian Income-tax 
Act, 1922, are not the private or domestic affairs of the family. They must be affairs which 
have some reference to the Act itself. The Act is concerned with taxation and it is in relation 
to taxation that the expression “affairs” must be construed. 

A Hindu united family was carrying on business outside the taxable territories. Two 
coparceners of the family, representing the family, became partners in a business which was 
carried on in the taxable territories. On the question whether the Hindu united family 
was resident in the taxable territories within the meaning of s. 4A(b) of the Indian Income- 
tax Act, 1922:— 


Held, that when the coparceners carried on business in partnership on behalf of the Hindu > 


family, the “affair’? was of the coparceners and not of the family, and 

that, therefore, the Hindu family was not rendered a resident within the Act. 

V. VR. N. M. Subbayya Chettiar v. Commr. of Inc.-taz' and Commr. of Inc.-tax v. Erin 
Estate, referred to. 


Tue Hindu undivided family of Gandalal had been carrying on business in cloth 
at Wadhwan in Kathiawar for the past several years. The family consisted of 
Gandalal and his four sons, Girdharlal, Hansraj, Nandlal and Ramnillal, Nandlal 
came to Bombay and started a cloth business on April 28, 1944, in partnership with 
the firm of Amulakh Amichand & Co. which was carrying on business in Bombay. 
Girdharlal, a brother of Nandlal, came to Bombay and he also joined the firm of 
Amulakh Amichand & Co. as a partner. Nandlal was assessed in the status of the 
Hindu undivided family of Gandalal which was held to be resident in the year of 
account S. Y. 2000 relevant for the assessment year 1945-46. Nandlal contended 
that he became a partner in the firm in his individual capacity and that he did not 
represent the Hindu undivided family in the firm. 

The Appellate Tribunal found that Nandlal and his brother represented the 
Hindu undivided family in the firm, but held that the Hindu undivided family was 
not resident in the relevant year of account, observing in its order, as folows :— 

“The next question that arises for determination is whether the Hindu undivided family of 
Gandalal was resident in the relevant years of account. Section 4A(b) says that for the purpose 
of the Indian Income-tax Act a Hindu undivided family is resident in the taxable territories un- 
less the control and management of its affairs is situated wholly without the taxable territories. 
The business at Bombay and later on the business at Banaras cannot, in our opinion, be considered 
to be the affairs of the Hindu undivided family of Gandalal. These two businesses belonged to 
two separate entities, namely the Bombay firm of Amulakh Amichand & Co. and the Banaras 
firm of Amulakh & Co. True, the Hindu undivided family would, in due course of time, receive 
a share of profit from these two firms, but all the same we do not think that it could be said that 
the firms of Bombay and Banaras constituted the affairs of the Hindu und‘vided family. The 
businesses in Bombay and Banaras, according to the Partnership Act, belonged to Nandlal and 
others,” 

The following question of law was referred to the High Court :— 

“Whether the Hindu undivided family of Gandalal represented by Nandlal in the frm of 
Amulakh Amichand & Co. of Bombay was resident in the taxable territories in the year of account 
relevant for the assessment year 1945-46 P” 


The reference was heard. 


M. P. Amin, Advocate General, with G. N. Joshi, for the applicant. 
N. A. Palkhivoala, with S. P. Mehta, for the respondent. 


Amin. The question in this reference is regarding the residence of a Hindu 


* Decided, February 16, 1955. Income-tax 1 rea 19 I. T. R. 168, s.c. 
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undivided family. Two of the coparceners of this family carried on business in 
Bombay in partnership with others. They represented the joint family. Hence 
the Hindu undivided family was carrying on business within taxable territories. 
Under s. 4A(b) of the Indian Income-tax Act, 1922, the presumption is that the 
family is resident in taxable territories unless the control and management of its 
affairs is situated wholly outside such territories. 
[TENDOLKAR J. What are the ‘affairs’ of the Hindu undivided family ?] 
The business carried on in Bombay was certainly an ‘affair’ of the family. 
[Tznpotxar J. How was the partnership business capable of being managed 
by the family ?] 
Two of the partners represented the Hindu undivided family and the partner- 
ship business was an affair of each of the partners. 
Palkhivala. See the decision of the Supreme Court in V. VR. N. M. Subbayya 
Chettiar v. Commr of Inc.-tax2 
Amin. The ratio in that case was that in order to be an ‘affair’ of the family 
T must be an affair which is related to the income of the family and relevant for 
urposes of the Act. Ifa Hindu undivided family is directly interested in any 
T t-making activity within the taxable territories, that would be an affair of the 
family. In the present case a creditor of the partnership could proceed against 


, the family to recover a debt due from the firm. 


[Tenporxar J. But the family would have no right to get the accounts from 
the other partners or enforce a dissolution of the firm.]} 

That would make no difference. The family was interested in the profits of the 
firm and the term ‘affair’ is very wide. Hence in such a case the partnership 
business would be-an ‘affair’ of the family. See Commr. of Inc.-taw v. Erin Estate} 

Palkhivala not called upon. 


M. H. K. 


Cacia C. J.. A rather interesting and important question arises on this re- 
ference, and the question is whether under the circumstances of the case a Hindu 
undivided family was resident in the taxable territories within the meaning of the 
Income-tax Act. 

Now, one or two facts only need be stated in order to decide the question that 
has been submitted to us. Hindu undivided family was carrying on business in 
cloth at Wadhwan in Kathiawar which was at the relevant date outside the taxable 
territories. Two coparceners of this family, Gandalal and Nandlal, became part- 
ners in the business of Amulakh Amichand & Co. which was carried on in the taxable 
territories. The question that falls to be considered and decided is whether the 
fact that the two coparceners of a Hindu undivided family carried on business in 
partnership within the taxable territories renders the Hindu undivided family a 
resident within the meaning of the Income-tax Act. 

to the definition of a resident, when it applies to a Hindu undivided 
family, we find the definition in s. 4A(b) : 

“a Hindu undivided family, firm or other association of persons is resident in the taxable 
territories unless the control and management of its affairs is situated wholly without the taxable 
territories.” 

Therefore, the presumption that arises is that a Hindu undivided family is resident 
in the taxable territories, but it is open to the Hindu undivided family to rebut that 
presumption by establishing that the control and management of its affairs are 
situated wholly without the taxable territories ; and the interesting question that 
we have to decide in this reference is what is the exact significance to be attached 
to the expression ‘‘the affairs of the Hindu undivided family.” It is clear that 
the affairs contemplated by this definition are not the private or demestic affairs 
of the family. They must be affairs which have some reference to the Income-tax 
Act itself. The Income-tax Act is concerned with taxation and it is in relation to 
taxation that we must construe the expression “‘affairs’. What is suggested by the 
Advocate General is that inasmuch as two coparceners of the family looked after 


1 (1950/19 I T. R. 168, 8, © 2 (1951) 20 L T, R. 412, 420. 
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this business the Hindu undivided family must þe held to have control and manage- 
ment of this particular affair within the taxable territories. 


Now, we must first clarify the position in Hindu law with regard to a coparcener 
entering into partnership with others in carrying on a business. The partnership 
that is created is a contractual partnership and the partnership is between the 
coparcener individually and his other partners. The partnership is not between 
the family and the other partners. If the coparcener represents the Hindu family 
in the partnership, then undoubtedly he has an obligation to account to the family 
for profits made by him in the partnership. But it is equally clear that the family 
has no control whatsoever with regard to the affairs of the partnership. The other 

artners would refuse to recognise the fact that one of their partners is accountable 
for the profits made by him to the family. Therefore, as far as the partnership is 
concerned, the control and management is in the hands of the individual coparcener 
who is the partner and not the family. Now, can it be said that the mere fact that 
the Hindu family has to pay tax in respect of profits which would be attributable 
to the share of the coparcener renders the business itself the affair of the partner- 
ship ? Let us look at the different position that would arise when a Hindu family 
carries on a business itself when the business is its own and not a partnership ` 
business. In that case the business is the affair of the family; the family is in 
control and management of that business; it can give directions as to how the ' 
business can be carried on ; it can deal with all the questions that arise in the course 
of the business. But, when the business is a partnership business in which one 
coparcener is a partner, undoubtedly on behalf of the family, the position is entirely 
different. We might put the matter in this way that when a coparcener carries 
on business in partnership on behalf of the Hindu family, the affair is of the co- 
parcener and not of the family, but when the business is carried on by the family 
itself, then it is the affair of the family and not of the coparcener or coparceners, 


Now, this question came to be considered by the Supreme Court in V. VR. 
N. M. Subbayya Chettiar v. Commr. of Inc.-taz*. In that case the karta of the Hindu 
undivided family was living in Ceylon. He had property in British India and 
also he had a business in Burma and in Saigon, and in the accounting year he came 
to British India and lived here for about 101 days. While he was in British India 
he started two partnership businessess and the question arose, which the Supreme 
Court had to consider, whether the karta controlled and managed the affairs of the 
Hindu undivided family within the taxable territories, and the Supreme Court 
dealt with different pieces of evidence which had been considered by the Income-tax 
Authorities and the High Court, and with regard to the formation of two partner- 
ships by the karta the Supreme Court dismissed that evidence with the remark that 
the starting of two pertnership businesses were mere activities on the part of the 
karta which would be no test of residence as far as the Hindu family was concerned. 
Therefore, the view of the Supreme Court seems to be that even though a partner- 
ship business may be a profit making activity of the Hindu family, it would not be 
the affair of the Hindu family in the sense in which that expression is used in the 
Income-tax Act, and Mr. Justice Fazl Ali in his judgment also points out that the 
word ‘‘affairs’’ must mean affairs which are relevant for the purposes of the Income- 
tax Act and which have some relation to income. But from this it does not follow 
that every activity by a coparcener or even by a karta, which activity may result 
in profit, becomes the affair of the Hindu undivided family. 


The Advocate General relied on a decision of the Madras High Court reported in 
Commr. of Inc.-taw v. Erin Estate*, and the only relevant passage is at page 420 
where the learned Judge of the High Court points out that the affairs referred to 
in s. 4A(b) are affairs which have some relation to the business whose income, 
profits and gains are sought to be taxed, and not the private or domestic affairs 
of the individual partners having no relation to the firm’s business. With respect, 
we agree with that view, but as we have pointed out in this particular case the 
affair is the affair of the coparcener and not of the joint family. 


1 (1950) 19 I. T. R. 168, 8. 0. 2 (1961) 20 L T. R. 412, 
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The result is that we must agree with the view taken by the Tribunal and we 
ae answer the question submitted to us in the negative. Commissioner to pay 
e costs. 


Attorney for applicant: N. K. Petigara. 
Attorney for respondent: S. P. Mehta. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


THE LORD’S DAIRY FARM, LTD. v. THE COMMISSIONER OF IN- 

COME-TAX, BOMBAY NORTH, KUTCH AND SAURASHTRA, BARODA.* 

Indian Income-tam Act (XI of 1922), Sec. 10(2)(xv), (xi)—Assessee company entrusting its cashier duty 
to withdraw tia money from bank and bring it to its office for cash payments—Cashier embezzling 
money tn course of discharging his duties—Whether assessee entitled to claim amount embezzled 
as permissible deduction—Loss resulting from such embezzlement whether a trading loss—Loss 
caused by defalcations of employee whether a bad debt—-Whether case of embezzlement falls under 
8. 10(2)(xv). 

The assessee company had a cashier to whom was entrusted the duty to go to the bank in 
which the moneys of the assessee company were kept and withdraw the moneys and bring 
the moneys to the office of the company for making payments from time to time in cash. 
In the course of discharging his duties the cashier defalcated various amounts between May 
1946 and April 1947. In the assessment year 1948-49 the assessee claimed Rs. 82,000 as a 
permissible deduction, which amount was lost to the assessee as a result of its employee's 
defalcations and which it had written off as bad debt in the accounting year. On the questions 
(1) whether the asseasee was entitled to claim that amount as a permissible deduction and, 
if so, (2) whether the assessee company, whose method of accounting was the mercantile 
system, was only entitled to claim deduction of Rs. 18,800, which was the amount actually 
embezzled in the accounting year of the assessee which commenced on April 1, 1947, and 
ended on March 81, 1048 :— 

Held, that on the facts of the case the loss caused to the assessee by the embezzlement was 
a trading loss and the assessee was entitled to claim deduction under s. 10(2) of the Indian 
Income-tax Act, 1922, and 

that as the material date was not the date when the embezzlement took place but the 
material date was when the loss was caused and as the amount became irrecoverable when 
the assessee wrote it off in its book of account, the assessee was entitled to claim the amount 
of Rs. 82,000 as a trading loss in the relevant assessment year. 

Section 10(2) of the Indian Income-tax Act, 1922, deals with certain specific cases of permi- 
sible deductions, But even apart from these permissible deductions, if there is any loss 
which from the commercial point of view can be considered to be a trading loss, then that 
loss must be deducted before the true profits can be ascertained. 

If it is found that it is not possible for an assessee to carry on its business without appoint- 
ing employees and delegating to those employees certain duties, and if loss is caused by these 
employees embezzling moneys in the course of their duties, then that is a loss inseparable 
from the ordinary activities of the assessee and must be attributed to trading loss. 

Before a debt can be claimed as a bad debt it must be a debt in law. At some time it 
must be an amount due to the assessee and at some time the debt must form part of the assets 
of the assessee. It is only when that amount becomes irrecoverable that it becomes a bad 
debt and can be claimed as a deduction. Therefore, a loss caused by defalcations of a ser. 
vant is not a bad debt which can form the subject-matter of a deduction under s. 10(2)(at) 
of the Indian Income-tax Act, 1922. 

The deduction contemplated by s. 10(2)(ao) of the Indian Income-tax Act, 1922, must 
arise out of a voluntary act on the part of the assessee. He must spend an amount for the 
purpose of the business, profession or vocation and then claim that amount as heving been 
spent wholly and exclusively for the purpose of business, profession or vocation. When the 
money is lost to the business as a result of embezzlement, there is no expenditure on the part 
ofthe employer. There is loss to the business, but that loss is entirely involuntary, and 
although the loss may arise in the course of the business or be incidental to the business, it 
cannot be sald that the amount represented by the loss was an amount wholly and exclusively 


* Decided, February 17, 1956. Tncome-tax Reference No. 88 of 1954. 
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for the purpose of the business, profession or vocation. A case of embezzlement does fiot, 
therefore, fall under s. 10(2)(zv) of the Act. 

Venkatachalapathy Iyer v. Commr. of Inc.-Taz', Curtis v. J. & G. Oldfield, Limited’, Mul- 
chand Hiralal v. Comr. of Inc.-Taz, Bihar’ and Jagarnath Therani v. Commissioner of Income- 
Taxt, referred to. 


Tre Loro’s Damy Farm, Lro. (assessee), which was doing the business of dairy 
farming had employed one Chhaganbhai as a cashier, The assessee had current 
accounts with various banks and Chhaganbhai, who was in charge of the cash, was 
entrusted with the duty of depositing of moneys with the banks and withdrawing 
moneys from the banks for yments in cash. In the course of discharging 
his duties, Chhaganbhai ATA various amounts aggregating to Rs. 58,000, 
between May 1946 and April 1947. On April 28, 1947, the assessee took from 
Chhaganbhai a promissory note for Rs. 21,000, on the admission made 
by him that he had defalcated that amount. When it was found that the amount 
defalcated was Rs. 58,000, the assessee, on May 10, 1947, launched a crimi- 
nal prosecution against Chhaganbhai. An amount of Rs. 2,058 was spent in 
connection with this prosecution. In the assessment year 1948-49, the assessee 
claimed a sum of Rs. 34,053 as a permissible deduction. This amount was made 
up of the balance of Rs. 82,000 left over after the promissory note for Rs. 21,000, 
and the sum of Rs. 2,038 as legal expenses. The Income-tax Officer disallowed the 
loss caused by embezzlement of the employee as a permissible deduction under the 
Indian Income-tax Act, 1922. On appeal the Appellate Tribunal held that the 
assessee was entitled to claim the loss arising to it as a revenue deduction as money 
wholly and exclusively spent for the purposes of the assessee’s business, but the 
Tribunal did not allow the full claim of the loss, observing in its order, as follows :— 

“The Appellate Assistant Commissioner has relied upon Bansidhar Onkarmal v, Commissioner 
of Income-Tax, Bihar and Orissa, (1949) I. T. R. 247, and in his opinion the assessee is not entitled 
to claim the loss suffered by the assessee on account of defalcation. We, however, do not agree 
with that view. Here is a case of an assessee company which has to employ persons who are 
supposed to handle cash and write the cash-book. It may be true that if the manager was a little 
more careful or knew his job, these defalcations could not have continued for such a long period. 
But that is beside the point. The directors had to entrust the work of the assessee company to 
the members of the staff. In doing so they have to incur the risk of the money being lost in the 
manner as stated in the complaint. In our opinion relying upon the same case which was relied upon 
by the Appellate Assistant Commissioner, the assessee company is entitled to claim the loss 
arising on account of the dishonesty of the employee entrusted with the work of the assessee com- 
pany. We have already stated before that the assessee company has to employ men in order to 
handle cash. The defalcations done bya managing director ora director and by a cashier, in our 
opinion, stand on a different footing altogether. We think normally the assessee company is 
entitled to claim such loss arising to it as a revenue deduction as money wholly and solely spent 
for the purpose of its business. There is, however, an initial difficulty in allowing the total 
loss claimed by the assessee company in the year of account. The assessment year is 1948-49. 
The relevant accounting year is the financial year ending March 81, 1948, ie. April 1, 1947, to 
March 81, 1948. Within this period Chhaganbhai defalcated only two items aggregating Rs. 
18,800. The balance of the amount was made use of by the cashier and drawn by him prior to the 
commencement of the year of account. We, therefore, think that the assessee company is 
entitled to claim the loss of Rs. 18,800 only.” 


The following question was referred to the High Court :— 


‘Whether in the circumstances of the case the Tribunal was correct in holding that the sum 


of Rs. 18,800 and not the sum of Rs. 82,000 could in law be allowed as a loss in the accounting 
period for the assessment year 1948-49 ?”’ 


The reference was heard. 


Amrit S. Pradhan, for the applicant. 
M. P. Amin, Advocate General, with G. N. Joshi, for the respondent. 


Pradhan. This reference relates to an embezzlement by a servant. The ac- 
counting year was 1947-48. The actual amount defalcated in that year was only 


1 (1951) 20 I. T. R. 868. 8 (1987) 8 I. T. R. 151. 
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Ra 18,000 but the entire amount claimed as a deduction was written off during 
that year. The assessee followed the mercantile system of accounting. The 
entire amount can be allowed as a deduction under s. 10(2)(a7) of the Indian In- 
come-tax Act, 1922. It became a bad debt when it had to be written off. Only 
when the amount was considered irrecoverable could it be written off as a bad debt. 

[Cuaca C.J. How is a loss caused by embezzlement or theft a debt ?] 

The Madras High Court has allowed a loss caused by embezzlement as a deduction 
in Venkatachalapathy Iyer v. Commr. of Inc.-Taz. 

{(Caacua C. J. But that was allowed as a trade loss in order to ascertain the 
true profits and not as bad debt.] 

Amin. See Mulchand Hiralal v. Comr. of Inc.-Taw, Bihar?. In this case their 
Lordships of the Patna High Court disapproved of the decision in Jagarnath 
Therani v. Commissioner of Income-Tag® and held that a loss due to theft or em- 
bezzlement could not be allowed as business expenditure under s. 10(2)(@v). More- 
over a loss due to embezzlement could be allowed only in the year in which the 
embezzlement took place. 

[Tenpotxakz J. How can the assessee claim it till the attempts to recover it 
have failed ?] 

There is another ground on which the loss in the present case should not be 
allowed as a deduction. The moneys were embezzled after they had reached the 
master’s account in the bank which is in the same position as the master’s till. 
In the leading case of Curtis v. J. & G. Oldfield, Limited*, Mr. Justice Rowlatt 
held that if the embezzlement took place after the money had reached the master’s 
till, it could not be allowed as a trading loss. 

[Cuaaua C.J. Don’t you think that test is too artificial ?] 

No. It might have been allowed if the business of the assessee was in the nature 
of money-lending. Here it is a loss but not a trade loss. Again there is no finding 
that the assessee tried to recover the amount. 


M. H. K. 


Cuaca C. J. The question that arises in this reference is whether the assessec 
who lost a certain amount as a result of the defaleation of its employee is entitled 
to claim that amount as a permissible deduction. 

Now, the facts are that one Chhaganbhai was a cashier of the assessee company 

-and one of the duties entrusted to him was to go to the bank in which the moneys 
of the assessee company were kept and withdraw the moneys and bring the moneys 
to the office of the company for making payments from time to time in cash. In 
the course of discharging his duties Chhaganbhai defalcated various amounts 
aggregating to Rs. 58,000. These defalcations took place between May 1946 
and April 1947 and when these defalcations were discovered, the company 
took from Chhaganbhai a promissory note for Rs. 21,000. This promissory note 
was taken on April 28,1947. A criminal prosecution was launched against Chhagan- 
bhai and certain amount was spent in connection with this litigation, and in the 
assessment year 1948-49 the company claimed a sum of Rs. 84,058 as a permissible 
deduction. This Rs. 84,038 was made up of the balance of Rs. 32,000 left over 
after the promissory note was given by Chhaganbhai and a sum of Rs. 2,058 as 
legal expenses. In this assessment we are concerned with the sum of Rs. 82,000. 

The department’s contention was that the loss caused by embezzlement of an 
employee was under no circumstances a permissible deduction under the Income- 
tax Act. The Tribunal did not accept that view. The view of the Tribunal 
was that if there was embezzlement and a loss had been caused to the business, it 
was a deduction which could be claimed under s. 10(2)(ev). But the Tribunal also 
took the view that inasmuch as the method of accounting of the company was the 
mercantile method, the assessee company was only entitled to claim deduction of 
Rs. 18,800 which was the amount actually embezzled in the accounting year of the 
assessee company which commenced on April 1, 1947, and ended on March 81, 
1948. The question that now arises is whether the assessee is entitled to claim as a 
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permissible deduction only the sum of Rs. 18,800 or the full sum of Rs. 82,000 which 
was lost to the assessee company as a result of its employee’s defalcations. 

Now, Mr. Pradhan has first contended that this case would fall under s. 10(2)(a#) 
and that he would be entitled toclaimthe amount when the bad debt was written 
off, and, according to him, as he wrote off this debt as a bad debt in the accounting 
year, he must be entitled to claim the whole of the amount of Rs. 82,000 as a deduc- 
tion. In our opinion it is impossible to take the view that a loss caused by defal- 
cations of a servant is a bad debt. Before a debt can be claimedas a bad debt, it 
must be a debt in law. At some time it must be an amount due to the assessee 
and at some time the debt must form part of the assets ofthe assessee. It is only 
when that amount becomes irrecoverable that it becomes a bad debt and can be 
claimed as a deduction. It is difftcult to understand how any amount was due by 
the employee to the assessee company which amount became irrecoverable, and 
therefore the subject-matter of a deduction under s. 10(2)(a#). 

Then it is suggested that even if the case falls under s. 10(2)(xv), the relevant time 
for claiming the deduction is not when the loss occurred but when the loss was 
written off. In the first place, in our opinion, the case cannot fall unders. 10(2)(ao). 
Section 10(2)(æv) deals with any expenditure laid out or expended wholly or exclu- 
sively for the purpose of business, profession or vocation. Therefore the deduction 
contemplated by s. 10(2)(zv) must arise out of a voluntary act on the part of the 
assessee. He must spend an amount for the purpose of the business, profession or 
vocation and then claim that amount as having been spent wholly and exclusively 
for the purpose of business, profession or vocation. When the money is lost to 
the business as a result of embezzlement, there is no expenditure on the part of the 
employer. It is true that there is loss to the business, but that loss is entirely 
involuntary, and although the loss may arise in the course of the business or be 
incidental to the business, it cannot be said that the amount represented by the 
loss was an amount spent wholly and exclusively for the purpose of the business, 
profession or vocation. Therefore we must differ from the view taken by the Tri- 
bunal that a case of embezzlement falls under s. 10(2)(wv). But does it then follow 
that an assessee who suffers a loss in his business due to an embezzlement by his 
employee can get no relief, because the various cases of deductions dealt with under 
s. 10 do not cover such a case? The answer is very simple. As has been often 
pointed out, the object of s. 10 is to ascertain the true profits and gains of an 
assessee. ‘The profits must be ascertained from a commercial point of view. The 
sub-s.(2) of s. 10 deals with certain specific cases of permissible deductions. But 
even apart from these permissible deductions, if there is any loss which from the 
commercial point of view can be considered to be a trading loss, then that loss must 
be deducted before the true profits can be ascertained. If therefore we take the 
view that a loss caused to a businessman by reason of the defalcations committed 
by his employee is a trading loss, then he would be entitled to deduct that loss 
although such a loss may not fall within the ambit of any of the deductions mention- 
ed in sub-s.(2) of s. 10. 

Now, in order to decide whether we should permit this loss as a trading loss, we 
must look at one or two facts which have been established. It was necessary for the 
business of the assessee company to employ Chhaganbhai as its cashier. It was 
also necessary for the business of the assessee company to delegate to the cashier 
certain duties. It was necessary for the cashier to go to the bank and bring money 
from the bank so that the money could be kept in the office of the assessee company, 
because the moneys had to be spent for different purposes of the company. There- 
fore it is clear that Chhaganbhai embezzled these moneys in the course of his duties 
as an employee and that the loss was caused'in the course of the business of the 
assessee and the loss was incidental to that business. If it is found that it is not 

ossible for an assessee to carry on its business without appointing employees and 
deleiating to those employees certain duties, and if loss is caused by these employees 
embezzling moneys in the course of their duties, it seems to us clear that that is a 
loss inseparable from the ordinary business activities of the assessee and must be 
attributed to trading loss. 

Now, the same view of the law has been taken By the Madras High Court in 
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Verkatachalapathy Iyer v. Commr. of Inc.-Tax', and in that judgment Mr. Justice 
Satyanarayan Rao and Mr. Justice Raghava Raohavereviewed the English autho- 
tities and have also considered the English practice with regard to claiming em- 
bezzlement as a trading loss. In that judgment reference is made to the well- 
known case of Curtis v. J. & G. Oldfield, Limited.* There Mr. Justice Rowlatt drew 
the line between a case where the loss caused by embezzlement can be successfully 
claimed by the assessee and where it cannot be so done, and itis there laid down that 
if the money of the assessee has reached the till and the embezzlement took place 
after that, then the loss caused by the embezzlement cannot be claimed as a trad- 
ing loss, but if the money is intercepted before it reaches the till, then the loss can 
be properly claimed. Mr. Justice Rowlatt also puts it this way that if the receipt 
by the assessee is made away with dehors the trade, then the loss of that receipt 
cannot be claimed as a permissible deduction. 

The Advocate General also wants us to apply this test to the facts of this case 
and he says that the moneys had reached the till of the assessee company because 
they were lying in the bank to the credit of the assessee company, and the loss took place 
after the moneys had got home to the assessee. In our opinion that is not the 
correct view to take of the facts found in this case. In this case the till was the 
office of the assessee company. Moneys were being brought by the cashier to be 
kept in the till at the office for the purpose of the business of the assessee, and the 
moneys were intercepted before, to use the expression used by Mr. Justice Rowlatt, 
they got home to the asscssee, because they could only have got home provided they 
had reached the till of the business. We would like to pomt out that there may 
be cases where the rather artificial line drawn by Mr. Justice Rowlatt may not do 
justice to the assessee, As rightly pointed out by the Advocate General, if 
Rowlatt J.’s definition was applied where a businessman asks his employce to go 
and collect the bills of his customers and he embezzles the money, he would satisfy 
the definition laid down by Mr. Justice Rowlatt, butin the converse case where the 
assessee were to ask his employce to go and pay his creditors and the employees 
were to embezzle that money, the casemay not come within theratio of Mr. Justice 
Rowlatt’s decision. Therefore, it seems to us that the better and more satisfactory 
test is the test which is pointed out at page 872 of the judgment and which finds 
place in Snelling’s Dictionary of Income-Tax and Super-Tax Practice, and the 
test is : 

“If a loss by embezzlement can be said to be necessarily incurred in carrying on the trade, it is 

allowable as a deduction from profits. Inthe ordinary case, it springs directly from the necessity 
of deputising certain duties to an employee, and should therefore be allowed.” 
Therefore if in any case it is found that it was necessary to deputise certain duties 
to an employee and it was also found that the loss sprang directly from the necessity 
of doing so, then the loss would be a trading loss and the assessee would be entitled 
to claim that amount as a proper deduction. 

If we were to apply that test to this case, then there can be no doubt that it was 
necessary for the assessee company to employ the cashier, it was necessary for the 
assessee company to deputise the duty of getting the money from the bank to the 
cashier and that the loss directly arose from the necessity of deputising these 
duties to the cashier. Therefore, in our opinion, on the facts of this case the loss 
caused by the embezzlement is a trading loss and the assessde is entitled to claim 
deduction. 

Perhaps it may be necessary in passing to refer to another decision on which the 
Advocate General relies, and that is a decision of the Patna High Court reported 
in Mulchand Hiralal v. Comr. of Inc.-Taz, Bihar®, Thatwasa caseof theft and the 
Patna High Court refused to permit the amount lost by theft as a permissible al- 
lowance. They considered the earlier case of the Patna High Court in Jagarnath 
Therani v. Commissioner of Income-Taa*. It was a case of embezzlement and they 
came to the conclusion that that decision was erroneous and they did not find any 
principle which would permit them to distinguish between a case of theft and a 


1 (1051) 20 I. T. R. 863. 8 (1987) 6 L T. R. 151. 
2 925) 9 T. C. 819. 4 (1925) L L. R. 4 Pat. 385. 
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case of embezzlement. It must be borne in mind that this decision proceeds on 
the basis that the loss due to the theft in this case was claimed under s. 10(2)(a»), 
and, with respect, we entirely agree with the Patna High Court that if a claim be 
made under s. 10(2)(wv), whether the loss is claimed by theft or embezzlement, a 
deduction is not permissible as falling under the provisions of that sub-clause. 

The next question that we have to consider is whether the whole of this amount 
can be permitted as an allowance to the assessee. If we are right in the view that 
we have taken that what is claimed as a trading loss is not a permissible deduction 
under s. 10(2)(zo), then the material date obviously is not the date when the em- 
bezzlement took place but the material date is when the loss is caused. So long 
as there is any possibility of the money being recovered from the employee who has 
embezzled the money, there is no loss to the assessee. It is only when it is 
clear that the money cannot be recovered that the loss is caused. In this case it is 
in evidence that the assessee wrote off this amount of Rs. 82,000 in the year of 
account. The Advocate General says that thereis no finding that this amount be- 
came irrecoverable in this year. When a business man writes off an amount, 
there is prima facte evidence that that amount is irrecoverable. Undoubtedly the 
department can rebut the prima facie inference by drawing attention to circums- 
tances or by leading some evidence to suggest that the position taken up by the 
assessee was not correct. In this case there is no evidence whatsoever on the re~ ` 
cord except the fact that the assessee wrote off this amount in the year of account. 
In the absence of any evidence we are entitled to presume that the amount became 
irrecoverable when the assessee wrote it off in its books of account. Therefore, 
in our opinion, not only is the assessee entitled to claim this amount of Rs. 82,000 
as a trading loss but it is also entitled to claim this amount in the assessment year, 
viz. 1948-49. 3 

We will, therefore, reframe the question in the following way : 

“Whether the assessee was entitled toclaim a sum of Rs. 82,000 as a permissible allowance 

under the circumstances of the case ?”’ 


and answer it in the affirmative. The Commissioner to pay the costs. 


Attorney for the applicant : Amrit S. Pradhan. 
Attorney for the respondent: N. K. Petigara. 


APPELLATE CIVIL. - 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Diit. 
K. N. JOGLEKAR v. THE BARSI LIGHT RAILWAY CO., LTD.* 

Industrial Disputes Act (XIV of 1947), Secs. 26F, 2(00)—Payment of Wages Act (IV of 1936), 

Sec. 15—Constitution of India, art. 19(1)(g)}—Railmay company terminating services of tts 

workmen as railway taken over by Government of India— Application by workmen for compensa- 

tion for retrenchment under s. 25—Whether company liable to pay compensatton—Workmen 

whether retrenched within s. 2(00)—Construction of statute-—Term of art in statute how to be 

construed—Construction of social legislation. 

A railway company served a notice terminating the services of all its workmen from a 
specified date as the Government of India had decided to terminate the contract of the rail- 
way company and to take over the railway. Some of the workmen of the company filed an 
application under 8. 15 of the Payment of Wages Act, 1086, contending that they had been 
retrenched by the company and, therefore, they were entitled to compensation under s. 257 
of the Industrial Disputes Act, 1947. On the question whether compensation was payable 
to the workmen under s. 25F of the Act :— 

Held, that the railway company had terminated the services of the workmen within the 
meaning of the expression “retrenchment” in s. 2 (00) of the Industrial Disputes Act, 1947, 
and, therefore, the company was liable to pay compensation for retrenchment under s. 25F 
of the Act. 


* Decided, January 24, 1955.. Special Civil Application No. 2546 of 1954. 
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* If the Legislature uses an artificial expression or a term of art, then that expression must 
be construed according to the language used by the Legislature. 

The Court must be inclined to give a construction to a social legislation which helps the 
Legislature to satisfy the social need. 


Tue Barst Lieur Rawway Co. Lro., Kurpuwapi (respondent No. 1), on 
November 11, 1958, served a notice on its employees, which was in the following 
terms :— 

-“T regret to inform you that as a result of the Government of India’s decision to terminate 
the contract of the Railway Company and take over the Railway from lst January 1954, your 
services will be terminated with the Railway Company on the afternoon of 31st December 1958, 

I have also to inform you that it is the Government’s intention to employ you in Government 
Railways, provided you are willing to serve on these Railways on terms and conditions which 
will be notified as early as possible, and that you will be in a post for which you may be found 
suitable by Government.” 

Some of the employees of respondent No. 1 made applications through K. N. 
Joglekar (petitioner), President, Barsi Light Railwaymen’s Union before the 
Authority under the Payment of Wages Act (respondent No. 8), for payment of 
delayed wages and/or deducted wages by respondent No. 1, contending that they 
were retrenched by respondent No. 1 and, therefore, they were entitled to compensa- 
tion under s. 25F of the Industrial Disputes Act, 1947. Respondent No. 8 held on 

erits that the employees were entitled to compensation, but he dismissed the appli- 

tions on the ground that he had no jurisdiction to adjudicate the claims involved 
under the Payment of Wages Act, observing as follows :— 

“It has been strenuously contended on behalf of the opposite party that s. 25-F of the Indus- 
trial Disputes Act has no application to the present case as there was no retrenchment of the emplo- 
yees in question as they have continued to be in the employ of the Central Railway Administra- 
tion since January 1, 1954, with continuity of their previous service except in the case of those 
employees who voluntarily elected not to serve the Central Railway Administration. The term 
‘retrenchment’ is defined in cl.(oe) of s. 2 of the Industrial Disputes Act to mean the termination 
by the employer of the service of a workman for any reason whatsoever, but does not include 
voluntarily retirement of the workman ete. etc. It may be seen.from the contents of exh. 50 
which is a notice dated November 11, 1958, served by the opposite party on one of its employees 
that the opposite party had thereby informed the said employee that ‘As a result of the 
Government of India’s decision to terminate the contract of this Railway Company and take 
over the railway from January 1, 1954, his services would be terminated with the Railway com- 
pany on the afternoon of December 31, 1958.’ It has further been stated in the said notice that 
it was the Governments intention to employ him again in Government Railways provided he was 
willing to serve on these ratlmays on terms and conditions which would be notified and that he would 
be absorbed in a post for which he might be found suitable by Government. So, it is clear from 
the contents of this notice that the posts of employees as they existed on December 81, 1953, were 
not to be continued ipso facto from January 1, 1954, but the employees were to be examined for 
the purposes of ascertaining their eligibility to hold new posts on certain terms and conditions. 
This step of succeeding Railway Administration might be said to be gesture of good will and it 
cannot be said that the succeeding Administration had accepted any legal obligations to continue 
the previous services of these employees. The point is made further clear by a communication 
issued by the Central Railway for the information of such absorbed employees who had claimed 
the increment on the basis of the dates of their previous services. It is at exh. 69 and in para. 2 
of the same it has been stated that :—‘the staff taken over from the ex-B. L. R. have been treated 
as fresh entrants as from January 1, 1054, in terms of the offer made to them and accepted by 
them and their annual increment would fall due after the completion of 12 months of active 

. Service as per the rules’. Paragraph 8 of the said communication further states that the above- 
mentioned fact be explained to the illiterate members of the staff to avoid unnecessary correspon- 
dence. I have therefore no doubt to say that the present applicants were retrenched as from 
December 81, 1958, by their former employer, the ex-B. L.R. Company, Ltd., within the meaning 
of the Industrial Disputes Act.” 

THE petitioner applied to the High Court under arts. 226 and 227 of the Constitu- 
tion of India for a writ of. certiorari or direction or order for inter alia quashing the 
order passed by respondent No. 8 and directing him to hear and determine on 
merits the petitioner’s applications. 

The petition was-heard. 

L.B.—29 


e 
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Rajani Patel, with M. V. Jaykar and P. R. Namjoshi, for the petitioners. e 
N. A. Palkhivala, with, pci lala td | & Co., for opponent No. 1. 
K. M. Desai, for opponents Nos. 4 and 5. 


Cacia C. J. This is a petition under arts. 226 and 227 of the Constitution by 
the President, Barsi Light Railwaymen’s Union on behalf of the workers of the 
Railway Company, and the petition came to be filed under the following circum- 
stances. The Railway was taken over by the Union of India on January 1, 1954, 
and on November 11, 1958, a notice was served by the Railway Company terminat- 
ing the services of all its workmen. Some of the employees filed an application 
under s. 15 of the Payment of Wages Act to the Authority under that Act, con- 
tending that they had been retrenched by the Railway Company and therefore 
they were entitled to compensation under s. 25F of the Industrial Disputes Act. 
The Authority held on merits in favour of the employees, but he came to the con- 
clusion that he had no jurisdiction to entertain the application of the petitioners. 
Having come to that conclusion he dismissed the application, and the petitioners 
have now come to this Court challenging the decision of the Authority and contend- 
ing that the Authority wrongly refused to exercise jurisdiction vested in him under 
the Payment of Wages Act. 

Now, Mr. Palkhivala on behalf of the Railway Company has very fairly suggeste 
that even assuming we hold that the authority had jurisdiction, the controvers 
between the parties on merits will not come to an end because Mr. Palkhival 
contention on merits is that no compensation is payable to the workmen unde 
s. 25F of the Act. Mr. Palkhivala rightly points out that if we hold that the 
Authority had jurisdiction and if the Authority passes an order for payment in» 
favour of the workmen, he will have a right to appeal to the District Court. The 
decision of the District Judge may be challenged by either party in revision before 
this Court, and the matter. may further be taken up to the Supreme Court, because 
according to Mr. Palkhivala it is of the utmost importance that either the High 
Court or the Supreme Court should construe s. 25F and determine the rights and 
liabilities of the parties. Mr. Palkhivala therefore suggests that on this petition 
we should decide on merits the contentions of the parties with regard to s. 25F. 
Mr. Palkhivala says he is prepared to give up his contention that the Authority 
had no jurisdiction. Both parties are agreed that on this petition we should 
review the judgment of the Authority on merits under s. 25F. We have ample 
jurisdiction to do so under art. 227 of the Constitution, and as we just said both 
parties are agreed that we should exercise that jurisdiction. Therefore, instead 
of this petition proceeding on an issue of jurisdiction, it will proceed on the issue 
of merits whether the Authority was right in the conclusion that he came to, viz. 
that the Railway Company was liable to pay compensation to its workers under 
s. 25F of the Act. Mr. Palkhivala agrees and undertakes on behalf of his clients 
that in the event of this Court holding that the Railway Company was liable to 
pay to its workers compensation under s. 25F, he will pay such compensation as 
is payable under that section to each of the workmen who was retrenched by the 
Railway Company. This undertaking is subject to any appeal he may prefer to 
the Supreme Court from the decision of this Court and subject to the Railway Com- 
pany paying the compensation under s. 25F only to those employees who are work- 
men within the meaning of the Industrial Disputes Act. Mr. Patel also very fairly 
gives up the claim of the workmen to wages for January and February 1954 and 
also the claim to any compensation under s. 15(8) of the Payment of Wages Act. 
Mr. Palkhivala admits that in the overwhelming number of cases which have come 
before the Payment of Wages Authority the Railway Company does not dispute 
that the applicants are workmen within the meaning of the Industrial Disputes 
Act, but the Company wants to safeguard their right in the event of any stray 
application being made by a person who is not covered by the definition 
of “workman” in the Industrial Disputes Act. In such a case both Mr. Patel and 
Mr. Palkhivale are agreed that the question as to whether a particular person is 
a workman or not should be decided by the Conciliator, Central Division, Poona, 
as an arbitrator and his decision will be binding upon both the parties. In the 
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event of the Conciliator not being able to undertake this arbitration, parties are 
agreed that this question should be decided by the Authority under the Payment 
of Wages Act of Madha also as an arbitrator and his decision will also be binding 
upon the parties. The undertaking given by Mr. Patel and by Mr. Palkhivala and 
the agreement arrived at between Mr. Patel and Mr. Palkhivala will not only apply 
to the applications covered by this petition, but also to applications still pending 
before the Authority or applications intended to be filed before the Authority and 
to suits filed or to be filed in the civil Court. In short they will apply to all cases 
of workmen of the Railway Company who claim compensation under s. 25F. 

On the merits of the petition, the question that we have to consider is whether 
the case of the Railway Company falls within the ambit of s. 25F of the Industrial 
Disputes Act. This section was introduced into the Industrial Disputes Act, 
1947, by Act XLIII of 1958. It forms part of Chap. VA and as a matter of 
fact the whole of that Chapter was introduced into the Act by the amending Act 
XLIII of 1958. Now, on the facts it is not disputed that the Railway Company 
ceased, to do business and the business of the Company was taken over by the Central 
Government on January 1, 1954, and the contention of Mr. Palkhivala is that on 
a true reading of that section it does not apply to an employer who.has ceased to 

o business. In the first place we must look at the definition of ‘‘retrenchment”’ 

hich is to be found in s. 2(00). 

\ “ ‘Retrenchment’ means the termination by the employer of the service of a workman 
nach any reason whatsoever, otherwise than as a punishment inflicted by way of disciplinary 
on, A 
and then three cases are set out which are not included in the definition of ‘‘re- 
trenchment”’ and those cases are of voluntary retirement, retirement of the work- 
man on reaching the age of superannuation, and termination of the service of a 
workman on the ground of continued ill-health. The contention of the petitioner 
is that the workman’s services have been terminated by the employer, and whatever 
the reason for the termination may be the expression ‘“‘retrenchment” applies to 
the termination of the workman’s services. Now, when one looks at the plain 
natural meaning of the word ‘“‘retrenchment”’, the essential element present in 
that expression is that the employer should terminate the service of an employee 
on grounds of economy, and Mr. Palkhivala concedes—as indeed he must concede— 
that the definition of “retrenchment” given by the Legislature is an artificial 


. definition, But what he contends is that by this artificial definition the Legis- 


lature has enlarged the scope of the expression ‘‘retrenchment’’ without doing 
away with the essential content of that word. He asks us to give a restricted 
meaning to the expression “retrenchment” by holding that it applies only to those 
cases where an employer dismisses an employee while the business is still running 
and not to apply it to a case where the dismissal is the result of the business being 
closed. Now, in putting forward this argument Mr. Palkhivala forgets that he 
is doing away with the essential clement present in the expression ‘‘retrenchment’’. 
The essential element is not whether the business is carried on or the business is 
closed. As we have just pointed out, the essential element is that the termina- 
tion of service must be in the interest of economy. Once it is conceded that even 
though an employer may terminate the services of an employee for a reason which 
is not the reason of economy, then the Legislature obvioulsy has given a meaning 
to the expression ‘“‘retrenchment’’ which is far divorced from its ordinary natural 
meaning. Mr. Palkhivala is obviously confronted with the difficulty of explaining ` 
away the very wide expression used by the Legislature, viz. ‘termination by the 
employer of the service of a workman for any reason whatsoever”, and the difficulty 
is met by him by suggesting that if the employer dismisses an employee in a running 
business for a reason which is not a reason of economy, even then the termination 
of his service would constitute retrenchment. In other words, according to him 
the Legislature did not intend that the employer should have to give any parti- 
cular reason in order to justify the termination of the service of an employee in 
a running business. From the point of view of the Legislature it was sufficient 
if the services were terminated and the business was a running business. In our 
opinion this is putting an entirely unwarranted restriction upon the expression 
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used by the Legislature. If the Legislature uses an artificial expression or a 
term of art, then that expression or that term must be construed according to the 
language used by the Legislature, and if the Legislature advisedly provides that 
the termination of the service of an employee for any reason whatsoever shall be 
deemed to be retrenchment, within the meaning of the Act, there is no reason 
why the Court should select or accept certain reasons as coming within the meaning 
of the definition and certain other reasons as not coming within the meaning of 
the definition. Whether the reason is that the employer is dismissing his servant 
on the ground of economy or that he is dismissing him because he does not like 
the colour of his polities or that he wishes to close down his business, these are 
all different reasons for termination of the service of an employee, and the Legisla- 
ture clearly and emphatically says that never mind the reason, if the employer 
dismisses the employee it will constitute retrenchment within the meaning of 
that expression. 

Mr. Palkhivala emphasiees what he thinks will be the anomalous consequenc 
upon such a construction being put upon the expression “retrenchment.” He 
says that the Legislature could never have intended that a business which w 
being run at,a loss and which the owner of the business wanted to close down fo: 
that reason should be penalised by having to pay the compensation contempla 
by s.25F. Whenit was put to Mr. Palkhivala that every business is not closed dowp’ | 
because of its being run at a loss—a business may be closed down because the , 
owner of that business may feel that he has made enough profit out of that busines | 
. and it was time to retire—the answer Mr. Palkhivala gave was that in the latte 
case, independently of Chap. VA, the IndustrialCourt would have the jurisdiction 
to determine on an industrial dispute being raised what compensation should 
be paid to an employee of a profit making business which had been closed down. 
We are not prepared to accept the position in law that in one case where the busi- 
ness is being run at a loss no compensation should be determined either under 
Chap. VA or by the Industrial Court, and in the case where a business is being run 
at a profit and which is closed down the compensation should be determined by 
the Industrial Court. The whole object of Chap. VA was to standardize the 
compensation to be paid on the termination of the services of an employee and 
not, to leave it to various Industrial Tribunals awarding different compensation 
on different bases. It is well known that before Chap. VA was enacted Industrial 
Courts did in certain cases award compensation for termination of services by the 
employer. j 

It is then pointed out that an employer may havc suffered such heavy losses 
in his business that he may not be in a position to pay this compensation at all and 
it would be erroneous to assume that the Legislature could possibly have intended 
that such an employer who wishes to close down his business out of sheer necessity 
should be further penalised by having to pay the compensation under s. 25F. 
In our opinion, s. 25F imposes a statutory liability upon the employer to pay a 
certain amount when he terminates the services of an employee. No employer 
is heard to say that because his business suffers loss and because he wishes to close 
down the business he should not be made to pay the wages due to the employees. 
Just as there is a contractual liability upon the employer to pay the wages due 
to the employees whether the business is running at a loss or not and whether he 
intends to close the business, similarly the Legislature has imposed a statutory 
liability upon the employer’ to pay to the employees, over and above the wages 
and whatever other dues he may be liable to pay, the amount fixed under s. 25F. 
Therefore, in our opinion, this contention of Mr. Palkhivala has not much sub- 
stance. 

It is then urged that apart from the definition of ‘‘retrenchment’’, when one looks 
at the scheme of Chap. VA it only applies to cases of a ing business. Turning 
first to s. 25F itself, which as we have already pointed out provides for the statutory 
liability of the employer to pay compensation when he terminates the services of 
his employee, it provides that no workman employed in any industry who has been 
in continuous service for not less then one year under an employer shall be retren- 
ched by that employer until three conditions are satisfied. The first condition. is 


‘ 
1955.] $. N. JOGLHKAR Ü. BARSI LIGHT RAİLWAY (a.0.5.}—Chagla C.J. 488 


that one month’s notice must be given to the workman. The second condition is 
that the workman has been paid, at the time of retrenchment, compensation which 
shall be equivalent to fifteen days’ average pay for every completed year of service 
or any part thereof in excess of six months. This is the right that the workman is 
claiming and this is the liability which is being disputed by the employer. And 
the third condition is that a notice has to be served in the prescribed manner on 
the appropriate Government. 

The two other sections to which reference has been made, which deal with cases 

, of retrenchment as understood under the Act, are ss. 25G and 25H. Section 25G 
deals with procedure for retrenchment and it provides that when it is proposed 
to have a retrenchment of a workman who belongs to a particular category of 
workmen, then the ordinary mode of retrenchment should be that the workman 
who was the last person to be employed in that category should be retrenched 
first, unless for reasons to be recorded the employer retrenches any other workman. 

. Palkhivala says that this section can only refer to a going concern. Un- 

oubtedly that is so. Section 25G was never intended and could not be intended 
to deal with a case where the whole business is stopped. But the mere fact that 

he Legislature deals with a particular case of retrenchment does not lead to the 
inference that that was the only case of retrenchment the Legislature was con- 
templating. The next section referred to is section 25H which deals with re-em- 
ployment of retrenched workman, and it casts a certain obligation upon the employer 
to 're-employ a retrenched workman. Here again the Legislature was dealing 
with 'a specific case of retrenchment and re-employment and obviously this section 
also can only deal with a going concern. 

Mr. Palkhivala says that we should hesitate to put a construction upon the 
expression ‘‘retrenchment” which seriously interferes with the freedom of contract 
and the freedom of the employer to close down his business if he is so minded to 
do. Now, it is undoubtedly true that when a piece of legislation interferes with 
freedom of contract the restriction upon the freedom must be strictly construed. 
But there is another canon of construction which is equally well established and 
important that when the Court is dealing with social legislation, it must inquire 
what the social need is which is intended to be satisfied, and it is notorious how 
badly and how poorly in our country labour is paid, and the whole object of 
Parliament is to raise the level of labour in this country and to make it possible 
that they should get a living wage and should attain a decent standard of life. 
Therefore the Court must be inclined to give a construction to a social legislation 
which helps the Legislature to satisfy the social need, and in this case we do not 
see how the sanctity of contract is being interfered with. Just as an employer 
knows that he has got to pay wages, when this Act was passed he knows and should 
know that over and above wages he has got to pay compensation if he terminates 
the services of any employee for any reason whatsoever. It is with that knowledge 
that he should launch upon business or he should carry on his business, In one 
sense every legislation is interference with freedom of contract, but we have travelled 
very far since the days when the employer could say, “I can treat my employee 
as I like, I can pay him what I like, I can dismiss him when I like.” 

- Therefore, if we give to the expression ‘retrenchment’ the wide meaning which 
the Legislature obviously intended should be given to it, then there can be no 
doubt that this case falls under s. 25F. Admittedly the Railway Company has 
terminated the services of the workmen and by doing so they have become liable 
to pay compensation as calculated under cl. (6) of s. 25F. 

The next challenge put forward by Mr. Palkhivala is to the constitutionality 
of s. 25F, and it is contended that the section is wlira‘vires of the Legislature because 
it contravenes the provisions of art. 19(1)(g). That article guarantees to every 
citizen the right to carry on any trade or business. That right is subject to 
art. 19(6) which entitles the Legislature in the interest of the general public to 
impose reasonable restrictions upon this right or this freedom. It may be that 
Mr. Palkhivala is right when he contends that the right to carry on business must 
imply the right to carry on a business as the owner of the business likes, including 
the right to close it down when he chooses, and if the Legislature were to put a 
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restriction upon the right of a businessman to close his business, it may be that the 
case may fall within the ambit of art. 19(1)(g). But we fail to see how this legisla- 
tion prevents any businessman from closing his businessas and when he likes. The 
Legislature does not dictate to those who are carrying on business whether they 
should carry on the business at a loss or whether they should close it down and 
when they should close it down. But what is urged by Mr. Palkhivala is that 
the penalty imposed by s. 25F for closing down the business is so severe that in 
effect it might prevent a businessman from closing his business. Mr. Palkhivala 
says that if a GA has to contemplate paying the compensation under 
s.28F he may think twice before dismissing all his workmen and paying the compen- 
sation required under that section. Now, there is a perfectly clear alternative 
before a businessman whose business is running at a loss. He may calculate 
what he will have to pay if he closes the business and he may equally calculate 
what loss he will have to suffer if he continues the business, and no fetter is put 
upon his right to decide to follow the one or the other alternative. There is 
neither any obligation upon him to close the business nor to carry on the business 
and he knows exactly what price he will have to pay if he closes the business and 
dispenses with the services of his workmen. It is suggested that the restriction 


is unreasonable because it casts the same obligation to pay compensation under’ 


s. 25¥, whether the business is runat a profit or at a loss. In our opinion that argu- 
ment is entirely untenable. Labour Legislation has gradually proceeded to stand- 
ardise several rights of workmen, and when the Legislature standardises these 
rights, it does not consider whether the employer is making a profit or a loss. The 
legislation is put on the statute book from the point of view of the workman, and 
what the Legislature is considering is what the workman is entitled to receive 
irrespective of whether the employer makes a profit or not, and s. 25F is nothing 
more than a further step towards the standardisation of the rights of the workman. 
The Legislature has fixed a certain amount as the proper amount to be paid to 
a workman whose services have been terminated. What exactly should be the 
rights of labour, where the line must be drawn, are matters of policy with which 
the Court is not concerned. But it cannot possibly be said that if the Legislature 
passes a law in order to improve the status and position of labour and to confer 
upon it certain rights and to standardise those rights, the restriction imposed upon 
the employer to carry on his business is not a reasonable restriction or not in public 
interest. 

It is then pointed out that this restriction is unreasonable because it may confer 
a right upon the workman, although the termination of his services may not result 
in any detriment to him. Instances are given where a workman may be dismissed 
and his services may be continued by the successor business where there may be 
nobreak in the continuity of the business at all, and it is pointed out that in such 
a case the workman has suffered no prejudice by his services being terminated by 
one business because his services are continued by the succeeding business. In 
our opinion that is a wrong approach to this piece of legislation. What the Le- 
gislature was contemplating was the prejudice caused to the workman by his losing 
his Job with a particular employer with whom he was employed. It was not 
contemplating the possibility of the workman getting employment with the succes- 
sor business or getting employment with some other employer. There is no obli- 
gation on the successor business employing a workman who has been dismissed 
by the owner of a business to which it succeeds, nor has the workman any guarantee 
that after his services are terminated he would be re-employed. Therefore the 
Legislature was satisfied with providing for compensation for loss of service without 
entering into the region of speculation as to whether in certain cases the employee 
may or may not be employed. We are not also prepared to accept the centention 
that merely because an employee immediately gets fresh employment or is re- 
employed by the same business no prejudice or detriment is caused to him. If 
an employee has continued in service for a certain length of time, the termination 
of his service by its very nature causes some detriment or prejudice to him. The 
new business may not have the same security of tenure, it may not be as acceptable 
as the previous business, and it is precisely because of various human factors 
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which it is impossible to legislate about that the Legislature did not provide for 
cases where the employee receives employment immediately on the termination 
of his services. 

-Therefore, we ere not prepered to hold that merely because the Legislature did 
not provide for a case where a business is being closed down because the owner 
of the business has suffered loss and therefore the services of the workman have 
been terminated, and the case where the employee obtains fresh employment im- 
mediately on his services being terminated, the restriction imposed upon a person 
carrying on business to pay compensation on his terminating the services of his 
workmen is an unreasonable restriction. That the restriction is in the interests 
of the public goes without saying. As we have already pointed out, welfare of 
labour is in public interest and any legislation intended to advance the welfare of 
labour must satisfy the test of public interest. 

In this connection perhaps we may look ata recent decision of the Supreme 
Court reported in Bijay Cotton Mills Lid.v. State of Ajmer1, where the Supreme Court 
was considering the constitutionality of the Minimum Wages Act, and some of 
the arguments advanced there are reminiscent of the arguments advanced by 
Mr. Palkhivala before'us. Mr. Seervai who was arguing thecase for the employer 

vanced the argument that the compulsion with regard to payment of minimum 

ages was unreasonable and even oppressive with regard to one class of employers 

ho for purely economic reasons were not able to pay the minimum wages, and 

is argument was rejected by the Supreme Court by observing (p. 85 ): 

“Individual employers might find it difficult to carry on the business on the basis of the 

minimum wages fixed under the Act but this must be due entirely to the economic conditions of 
these particular employers. That cannot be a reason for striking down the law itself as un- 
reasonable.” 
Applying the same argument to the. impugned Act before us, the mere fact that 
some employers are not in a position to pay the compensation fixed under s. 25F 
may be unfortunate from the point of view of the employers, but that is no reason 
for declaring the law as unconstitutional. 

The third contention raised by Mr. Palkhivala, which he did not elaborate but 
just stated it, was that s. 25F will not apply to the case of a business which was 
succeeded by another business. Now, our reasons for rejecting this contention 
have already been set out in the earlier part of our judgment. We may mention 
only one thing more that if the Legislature intended to exempt certain classes of 
termination of service from the operation of s, 25F, no reason is suggested why the 
Legislature should not have added to the three classes mentioned in s, 2(00) which 
are not included in the definition of “retrenchment”. Nothing was easier and 
simpler than for the Legislature to say that retrenchment shall not include a case 
where the business is closed or a case where the continuity of the business is main- 
tained by another business succeeding to the business already being ‘carried on. 
But the very fact that the Legislature has not chosen to exempt these cases 
is sufficient for us to take the view that we should not add to the three classes 
expressly enumerated by the Legislature in s. 2(00). 

The result is that in our opinion the Railway Company is liable to pay compen- 
sation to its workmen under s. 25F of the Industrial Disputes Act. The Railway 
Company must pay the costs of the petition. No order as to costs of the Union 
Government. The order of the Payment of Wages Authority who dismissed the 
application will be set aside. 

Undertaking is given by Mr. Palkhivala on behalf of his client not to withdraw 
the amount from the Central Government corresponding to the claims of all the 
workmen of the Railway Company who fall under s. 25F. According to Mr. Palkhi- 
vala the total amount is Rs. 14 lakhs and according to Mr. Patel the total amount 
is Rs. 80 lakhs. Mr. Palkhivala also agrees and undertakes to pay the amount due 
to the workmen under s. 25F in the event of his not filing an appeal to the Supreme 
Court within the time to be sanctioned, orin the event of the appeal having been 
filed the ‘appeal being dismissed by the Supreme Court. The Union Government 
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to pay to the Railway Company the amount due to it less Rs. 15 lakhs which 
the Union Government should retain pending the final disposal of this matter. 
Out of the amount received from the Union Government a sum of Rs. 15 lakhs 
to be kept in fixed desposit witb the Bank of India in the joint names of Messrs. 
Ganti Bayley & Co., attorneys of Mr. Palkhivala, and Mr. Jayakar, partner in 
Messrs. Nanu Hormusji & Co., instructing Mr. Patel. Messrs. Crawford Bayley 
& Co, and Mr. Jayakar agree and undertake notto withdraw this deposit or to deal 
with this deposit without the sanction of this Court. Save and except the sum of 
Rs. 80 lekhs referred to above, liberty to the Railway Company to withdraw the 
amount from the Union Government and to deal with it as it wishes. 

In Stamp No. 11806 of 1954 the injunctions granted by the District Judge will 
be dissolved. No order as to costs. 

In order to obtain the decision of the Supreme Court as expeditiously as possible, 
both Mr. Palkhivala and Mr. Patel suggest that we should immediately give leave 
to the Railway Company to appeal to the Supreme’ Court. The Rules require 
the filing of a formal petition, and Mr. Pakhivala undertakes to file a formal petition. 
On that undertaking being given we will give leave to the Railway Company to 
prefer an appeal to the Supreme Court and we grant a ‘certificate under art. 182(Z) 
and art. 188(1)(c). Costs of the petition to be filed costsin theappeal to the Supre- 
me Court. 

Liberty to Bpi 

Petition allowed 


-t 
Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Digit. 
GAMBHIRJI ODHARAJ v. BIND BASNI PRASAD.* 
Bombay Industrial Relations Act (Bom. XI of 1947), Secs. 42(2)(4), 116A, 115, 114, 18, 274, 32, 38t, 
95A—Constitution of India, art. 227—Application to Labour Court by individual employees 
of mill company for compensation under s. 42(4)—Application for same redress made to Labour 
Court by representative union under same section pending application made by individual em- 
ployees—Compromise arrived at between mill company and representative union and order passed 
by Labour Court under s. 1154 in terms of compromise—Whether compromise binding upon 
employees, not members of union, who had made independent application to Labour Court— 
Scheme of 88. 274, 32 & 33—Labour legislation interpreted by High Court—Labour Tribunals 
in State of Bombay to accept as correct such interpretation. 

Certain employees of a mill company applied to the Labour Court under s. 42(4) of the 
Bombay Industrial Relations Act, 1946, in respect of their compensation for being played off. 
During the pendency of this application the representative union, which was a registered 
union, also applied to the Labour Court under s. 42(4) of the Act for compensation in respect 
of the employees of the mill company who had been played off. A compromise was arrived 
at betweep the mill company and the representative union and the Labour Court passed an 
order under s. 115A of the Act in terms of this compromise. On the question whether by 
reason of the compromise arrivéd at between the representative union and the mill company, 
it was not competent for the individual employees of the mill company who were not members 
of the representative union to proceed with their application :— 


* Decided, February 8, 1956. Special orders, or (447) an industrial matter specified 


ee Application No. 2080 of 1954. 
he relevant sections run as follows :— 
(2) An employee desiring a change in 
t of an Industrial matter not specified 
in Schedule I or IXI shall give notice in the pre- 
scribed form to the employer through the re- 
presentative of employees, who shall forward 
a CORY of the notice to the Chief Conciliator, 
onciliator for the industry concerned for 
the local area, the Registrar, the Labour Officer 
and such other persons as may be prescribed. 
(4) Any employee or a_ representative 
union desiring a change in respect of (t) any 
order passed by the employer under standing 
orders, or (#1) any industrial matter arising out 
of the application or interpretation of standard 


he, 


in Schedule IMI, shall make an application 
to the labour Court: 

Provided that no such application shall lie 
unless the employee or a representative union 
has in the prescribed manner approached the 
employer with a request for the and no 
agreement has been arrived at in respect of 
the change within the preseribed period. 

115A. If any agreement is arrived at 
between an employer and a Representative 
Union who are parties to any industrial dis- 
pute pending before an Arbitrator, Wage Board, 
Labour Court or Industrial Court, the order, 
decision or award in such proceeding shall be 
made in terms of such ment, unless the 
Arbitrator, Wage Board, Labour Court or 
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- Held; that the compromise arrived at in the application -made by the representative union 
. was not binding upon the employees who had made an independent application to the Labour 


Court. 


The scheme of ss. 27A, 82 and 88 is that whenever a representative union appears in any 
proceedings,.that union alone can be heard by any Labour Tribunal. But if a representative 
union does not appear, there is nothing to prevent an employee from appearing or from 


' dutherising any person to appear for him. 


Ranchhod Ravji v. The State of Bombay! and Usman Habib v. State of Bombay*, referred to. 
If any labour legislation comes up for interpretation before the High Court, that inter- 


Industrial Court is satisfied that the agree- 
ment was in contravention of any of the pro- 
visions of this Act or the consent of either party 
to it was caused by mistake, resentation, 
fraud, undue influence, coercion or threat. 

115. An order or decision of a Wage Board 
or Labour Court against an employer shall bind 
his successors in interest, heirs and assigns in 
respect of the undertaking as regards which it 
is made or and such order or decision 
agint a registered union shall bind all persons 
who were members of the union at the date of 
the order or decision or who become members 
of the union thereafter. 

144. (1) A registered agreement, or a 

lement, submission or award shall be bind- 

g upon all persons who are parties thereto: 

vided that— 

(a) inthe case of an employer, who is a party 
to such agreement, settlement, submission or 
award, his successors in interest, heirs or assigns 
in respect of the undertaking as regards which 
the agreement, settlement, submission or award 
is‘ made, and 

(6) ‘in the case of a registered union who is a 
party to such ent, settlement, submis- 
sion or award, all persons who were members 
of such union at the date of such agreement, 
settlement, submission or award or who become 
members of the union thereafter, 
shall be bound by such agreement, settlement, 
mibmission or award. ` 

(2) In cases in which a Representative 
Union. is a party to'a registered ent, or 
a settlement, submission or award, the State 
Government, may, after giving the parties 
affected an opportunity of being heard, by 


notification in the Official Gazette, direct that ` 


such agreement, settlement, submission -or 
award shall be binding upon such other em- 
ployers and employees in such industry or 
occupation in that local area as may be speci- 
fied in the notification: 

Provided that Before giving a direction 
under this section the State Government may, 
is such cases as it deems fit, make a reference 
to the Industrial Court for its opinion. 

(8) A registered agreement entered into by 
the representative of the majority of the em- 
ployees affected or deemed to be affected under 
section 43 by a change shall bind all the emplo- 
yees so affected or deemed to be affected. 

18. (1) Any union which has for the whole 
of the od of three calendar months im- 
mediately preceding the calendar month in 
which it so applies under this section a member- 
ship of not than fifteen per cent. of the 
total number of the employees employed in any 
industry in any local area may apply in the 
prescribed form to the Registrar for registra- 
tion as a Representative Union for such in- 
dustry in such local area. 


(2) If in any local area no Representative 
Union has been registered in respect of an 
industry an union which has for the whole of 
the period of three calendar months immedia- 
tely preceding the calendar month in which it 
so applies under this section a membership 
of not less than five per cent. of the total 
number of employees employed in such in- 
dustry in the said area may apply in the pre- 
scribed form to the Registrar for registration 
as a Qualified Union for such industry in such 
local area. 

(3) Ifin any local area, neither a Represen- 
ta.ive Union nor a Qualified Union has been - 
registered in respect of an industry, a union 
having a membership of not less t. fifteen 
per cent. of the total number of employees 
employed in any undertaking in such indu 
in the said area and complying with the condi- 
tions specified in section 28 as necessary for its 
being placed on the approved list may apply in 
the prescribed: form to the Registrar for re- 
pistřatlon as a Primary Union for such industry 

such local area. 

82. A Conciliator, a Board, an Arbitrator, 
a Wage Board, a Labour Court and the Indus- 
trial Court may, if he or it considers it expe- 
dient for the ends of justice, permit an indi- 
vidual, whether an employee or not, to appear 
in any p before him or it: 

Provided that no such individual shall be 
permitted to appear in any p i in 
which a Representative Union has appeared as 
the representative of employees. 

88. Notwithstanding anything contained 
in any other provision of this Act, an employee 
or a representative union shall be entitled to 
appear through any person, 

(a) in all proceedings before the Industrial 

urt . 


3 

n in all proceedings before a wage board; 

b) in proceedings before a Labour Court 
for deciding whether a strike, lock-out, closure 
or stoppage or change or an order passed by 
an employer under the standing orders is 
illegal or for deciding any industrial dispute 
referred to it under section 72; 

(c) in such other proceedings as the Indus- 
trial Court may, on application made in that 
behalf, mit : 

Provided that a legal practitioner shall not 
be permitted under clause (c) to appear in any 
proceed under this Act except before a 
Labour Court as provided in section 88A or 


‘the Industrial Court: 


Provided further that no employee shall be 
entitled to appear through any person in any 
proceeding under this Act in which a Re- 
presentative Union has appeared as the re- 
presentative of employees. 

1 (1958) 55 Bom, L. R. 988. 

2 (1954) 56 Bom. L. R. 1124, 
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pretation must be accepted by all the Tribunals in the State of Bombay ahd equally the 
Labour Tribunals set up under the various Labour Acts, as the correct interpretation.. If 
the High Court has not interpreted any legislation, then under s. 95A of the Bombay Indus- 
trial Relations Act, 1946, it is for the Full Bench of the Industrial Court to lay down the law. 
But in matters which have come before the High Court the Full Bench of the Industrial 
Court itself must decide that the law is what the High Court has laid down. 


Tue SipHpur Minis Co., LTD., SIDHPUR (opponent No. 8), closed some of ‘their 
departments between December 10, 1950, and February 29, 1951. During this 
period, opponent No. 8 played off some of their employees i.e. due to the closure 
of these departments, the employees were asked to work for less hours than they 
were working before the closure and they were to be paid on the basis of the less 
work done by them. On March 24, 1951, 98 employees of opponent No. 8, in- 
cluding one Gambhirji (petitioner) who claimed to be permanent employees ap- 
proached opponent No. 8 under the proviso to s. 42(4) of the Bombay Industrial 
Relations Act, 1946, for compensation for loss in wages for the days in which they 
were played off on the ground that the playing off was unjust, illegal and improper. 
Opponent No. 8 turned down the request and, thereupon, on May 15, 1951, 
the petitioner and the other employees applied (application No. 450 of 1951) 
to the Labour Court at Ahmedabad under s. 79 of the Act, in respect of this com- 
pensation, On May 25, 1951, the Mazdoor Mahajan Sangh, Si pur, which was 
& representative union registered under the Act, also applied (application No. 505 
of 1951) to the Labour Court in respect of compensation to the employees. of 
opponent No. 8 who had been played off for the period between December 10, 1950, 
and’ February 29, 1951, On August 28, 1951, the Mazdoor Mahajan Sangh and 
opponent No. 8 arrived at a settlement and the Labour Court passed an order in 
terms of the agreement under s. 115A of the Act. As regards application No. 450 
of 1951, made by the petitioners and other employees of opponent No. 8, who were 
not members of the Mazdoor Mahajan Sangh, the Labour Court dismissed the 
application on the ground that in view of the settlement arrived at between the 
Mazdoor Mahajan Sangh and opponent No.’8, it was not maintainable, observing, 
in its order, as follows :— 

“In my opinion, wherever there is a representative union party to any award, agreement or 
order as a representative of employees, the same bind all the employees whom it represents whe- 
ther they may or may not be its members. If it were otherwise, there is no meaning in providing 
for'a representative union under the Act, and there would be nothing like collective bargaining 
if those who are not its members could come forward to handle or to agitate the same questions, 
The sub-s.(4) of s. 42 only enables an individual employee to act on his own behalf in certain 
matters and had the representative union in the present case not moved on the same subject on 
behalf of the employees generally as it actually did, there was nothing to prevent the present 
application from being entertained and proceeded with.” 

On appeal, the Industrial Court, confirmed the decision of the Labour Court, 
observing as follows :— 

“Section 42(4) does not appear to give an independent right to an employee to make an appli- 
cation to the Labour Court in respect of an industrial matter if a representative union makes an 
application to that Court regarding the same. It does not appear that it was the intention of 
the Legislature to allow an employee and a representative union to pursue parallel courses in 
respect of the same industrial dispute. It seems that the Legislature intended that an employee 
having a grievance against his employer should not be without a remedy against him but the 
moment a representative union draws itself into the arena of such dispute the individual employee 
loses his locus standi to pursue the matter further. Otherwise, collective bargaining would be 
at an end and the individual employees aggrieved by the action of an employer can file separate 
application to the Labour Court and thereby terminate the collective bargaining power of a 
representative union, which is the very essence of its existence. I think it is only when a represen- 
tative union fails to take necessary steps under s. 42(4) to apply to the Labour Court in respect 
of the industrial matter or if there be no representative union for the industry in the local area 
that an individual employee can apply to the Labour Court in respect of his grievance. Section 
42{4) does not say that an employee and a representative union can simultaneously apply to 
the Labour Court in respect of the same industrial matter.” 

A further appeal to the Labour Appellate Tribunal was dismissed by the Tribunal 
which observed as follows :— 
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_ “We are of the considered opinion that the right given in s. 42(4)'to employees in their indi- 
vidual capacity to approach the Labour Court obviously provides a remedy for the employees 
when the representative union does not come forward to take up the cause in the larger interests 
of all the employees. Sections 82 and 88 of the Act which were cited at the Bar read with s. 27-A 
also present the same legal position inasmuch as both these sections are circumscribed by proviso 
wherein it has been clearly said that when any representative union intervenes, an employee in 
his individual capacity will have no right to approach the Labour Court. In the case of Parsram 
V. Raja Bahadur Motilal Poona Mills, reported in (1952) L. L. J. 84, it has been held also by this 
Tribunal that an appeal by an individual worker from an award of the Industrial Court in which 
the representative union had appeared was not competent and the employees in their individual 
capacity bad no locus standi to file such an application.” 

The petitioner applied to the High Court, under arts. 226 and 227 of the Cons- 
titution of India, for appropriate writs or orders to quash the orders of the lower 
Tribunals and to direct them to proceed with Application No. 450 of 1951 before 
the Labour Court at Ahmedabad and dispose it of according to law. 


V. M. Tarkunde, for petitioner. 
A. M. Mehta, with Dixit Maneklal & Co, for opponent No. 8. 
M. P. Amin, Advocate General, for the State. 


Cuacia C.J. This petition raises a rather important question as to the construc- 
tion of s. 115A of the Bombay Industrial Relations Act, 1946. The Sidhpur Mills, 
respondents No..8 before us, closed some of their departments on December 10, 
1950, and continued the closure till February 28, 1951, and in these three months 
they played off some’of their employees. Playing off is a technical term in industry 
and we understand that what it means is that due to the closure of certain depart- 
ments some of the employees are asked to work for less hours than they were 
working before the closure and these employees are paid on the basis of the less 
work done by them. On March 24, 1951, 98 employees of the Sidhpur Mills app- 
roached the’ mills in respect of their compensation for being played off under the 
proviso to s. 42(4), and on May 15, 1951, they applied to the Labour Court in 
respect of this compensation. This application was No, 450 of 1951. On May 25, 
1951, the Mazdoor Mahajan Sangh also applied to the Labour Court in respect of 
compensation to the employees of the Sidhpur Mills who had been played off for 
the period December 1950 and January and February 1951, and this application 
of the Sangh was No. 505 of 1951. On August 28, 1951, a compromise was arrived 
at between the Sangh and the Sidhpur Mills. It may be mentioned that the 
Sangh is a registered union under the Industrial Relations Act and is also a re- 
presentative union. The Labour Court passed an order under s. 115A in terms of 
this compromise. The employees who had made their application on March 24, 
1951, and who were not members of the Sangh required the Labour Court to 
adjudicate upon their application and the Labour Court took the view that in 
view of the compromise arrived at that application was no longer maintainable and 
dismissed it. An appeal was taken to the Industrial Court and the Industrial 
Court confirmed that decision. There was a further appeal to the Labour Appellate 

e Tribunal which also took the same view, and now one of these 98 employees has 
come before us alleging that the Labour Court has failed to exercise the jurisdiction 
vested in it by law and that it was incumbent‘upon the Labour Court to hear the 
application No. 450 of 1951 and pronounce its decision thereon. 

.The question therefore that we have to consider and decide is whether by 
reason of the compromise arrived at between the representative union and the 
employer, the Sidhpur Mills Co. Ltd., it was not competent for the individual 
employees of the Sidhpur Mills to proceed with an application which they have 
made under s. 42(4); in other words, whéther a compromise arrived at in an 
application made by the representative union under s. 42(4) was binding upon the 
employees who had made an independent application, to the Labour Court under 
a same section, -It is pertinent to note that the compromise relied upon by the 

poi is.a compromise which was arrived at in application No. 505 of 1951 

no compromise was arrived at in application. No. 450 of 1951. Application 
No. 450 of 1951 was never heard and never decided. The view taken by the 
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Labour Court was that merely by reason of the compromise arrived at in application 
No. 505 of 1951, inasmuch as that compromise was between a representative union 
and the employer, the employees lost their right to get a decision in their own 
application which they had properly made under s. 42(4). Now, as we said 
before, both the applications No. 450 of 1951 and No. 505 of 1951 were made 
under s. 42(4), and turning to that section, it confers a right both upon an employee 
and a representative union desiring a change in respect of any order passed by the 
employer under standing orders, or any industrial matter arising out of the applica- 
tion or interpretation of standing orders, or an industrial matter specified in 
Schedule ITI, to make an application to the Labour Court. Now, before such an 
application can be made, the employee or a representative union has to approach 
in the prescribed manner the employer with a request for the change and also 
provided no agreement has been arrived at in respect of the change within the 
prescribed period. The industrial dispute with which we are concerned admittedly 
relates to standing orders and the matters specified in Schedule ITI. 

Now, it is important to look at sub-s. (2) of s. 42 and to see the different scheme 
envisaged by the Legislature in enacting s. 42(2) and in enacting s. 42(4). Section 
42(2) deals with industrial matters not specified in Schedule I or III, and in respect 
of those industrial matters where an employee desires a change, no right has been 
given to him to approach the employer. He can only do so through the repre- 
sentative of the employees. There is reason behind the different scheme embodied 
in s. 42(2) and s. 42(4). Schedule IT deals with matters which are of general 
interest to the industry and therefore it is quite possible that the view was taken 
that with regard to such matters both the approach to the employer and to the í 
Labour Court should be by a representative union and not by individual employees 
concerned. But s. 42(4) deals with matters contained in Schedules I and IIT and 
many of these matters are of particular interest to the employee himself, and it 
may well be that in a particular case the representative union may not be suff- 
ciently interested to ventilate the grievances of an individual employee, and 
therefore the Legislature has expressly conferred a right upon the employee who 
has a grievance with regard to any of the matters contained in Schedule I or ITI, 
In this particular case the 98 employees, after complying with the necessary pro- 
vision with regard to the giving of notice to the employer, approached the Labour 
Court in order to ventilate their individual grievances. The representative union, 
the Sangh, also thought the matter of sufficient importance generally to labour to 
take up the same grievance and make an application with regard to it. Therefore 
here we have a case where both the individual employee and the representative 
union have made concurrent applications to the Labour Court under s. 42(4). 
Then. an agreement is arrived at between the employer and the representative 
union and the Labour Court had no alternative except to record that agreement 
and make it a part of its own decision. 

Now, the question is, what is the effect of this agreement which is embodied in 
the decision of the Labour Court. The binding effect of an order or decision of a 
Labour Court is dealt with in s. 115, and that section, to the extent it is material, 
provides that an order or decision of a Labour Court against an employer shall 
bind his successors in interest, heirs and assigns in respect of the undertaking as 
regards which it is made or given and such order or decision against a registered 
union shall bind all persons who were members of the union at the date of the 
order or decision or who become members of the union thereafter. It is not dis- 
puted that the petitioner was not a member of the representative union at the 
date when the decision was given by the Labour Court under s. 115A, nor was he 
a member at the date when the present petition was preferred to this Court. 
Therefore, bearing in mind the plain language used by the Legislature, there can 
be no doubt that this order or decision only binds those employees who were either 
members of the union at the date of the order or decision or who subsequently 
become its members. In this connection it is necessary to look at s. 114. That 
section deals with a registered agreement or a settlement, submission or award 
and it provides upon whom the agreement, settlement, submission or award -is 
binding. Section 115 deals only with the case of an order or decision of a Wage 
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Board or Labour Court. Section 114 deals with decisions or awards of an Industrial 
Court which are not covered by s. 115. Therefore, between s. 114 and s. 115 the 
Legislature has dealt with the question of the parties who are bound by various 
agreements, settlements, submissions, awards and decisions which may be given 
in various proceedings under the Act. Now, we had occasion to consider and 
construe s. 114 in Ranchhod Ranji v. The State of Bombay, and there myself and 
Mr. Justice Shah held that when a registered union was a party to an agreement, 
settlement, submission or award, only those persons who were members of the 
representative union at the date of such agreement, settlement, submission or 
award or who became members of the union thereafter were bound by an agreement, 
settlement, submission or award, and we came to that conclusion looking to the 
language used by the Legislature in s. 114(1)(6). Now, the language used in s. 115 
is identical and it is difficult to understand how it is possible for us to take a different 
us of the true meaning of s. 115 from the view we took with regard to the meaning 
of s. 114, 


Now, what is urged before us is that s. 115 only refers to a case where a registered 
union is a party to the agreement or where the decision is against the registered 
union, and it is pointed out that under the scheme of the Industrial Relations 
Act a representative union is very different from a registered union. It is said 
that a representative union occupies a position of pride under the scheme of the 
Industrial Relations Act, that certain important rights are conferred upon such 
a union, that it is only that union that can represent labour for the purpose of 
collective bargaining, and therefore we must not construe the expression “‘re- 
gistered union” in s. 115 as meaning & representative union. Now, there are two 
answers to this argument, both of which are completely, in our opinion, conclusive. 
Tn the first place a representative union is a registered union. As a matter of fact, 
s. 18 deals with three kinds of registered unions, viz. a representative union, & 
qualified union, and a primary union. Therefore we have the genus of registered 
unions and the three species of that genus contemplated by the Act are the’three 
unions to which we have just referred. Now, if the intention of the Legislature 
was that s. 115 should only refer to two kinds of registered unions, viz. the qualified 
union and the primary union, and not refer to the third, viz. the representative 
union, it is impossible to understand why the Legislature should have used the 
generic expression ‘‘registered union.” They could have either specifically men- 
tioned a qualified union or a primary union or they could have said a registered 
union other than a representative union. By no canon of construction is the 
submission made by the Advocate General justified that in construing the expres- 
sion “‘registered union,” which is the wide expression used in the Act, we must 
exclude a part of that class although the Legislature has given no indication 
whatever in s. 115 that it intended that part or section of the class to be excluded 
from the operation of s. 115. The other answer which is equally conclusive is that 
if s, 115 does not deal with the case of a decision being given against a representative 
union, we have asked the Advocate General to point out to us any section in the 
Act which deals with that case, and after looking through the whole Act the only 
section that the Advocate General could point his finger at was s. 94, and when he 
read s. 94 he realised that even that section did not help him because that section 
deals with the binding nature only of an order, decision or award of an Industrial 
Court. It does not deal with an order or decision of a Labour Court, and what we 
are dealing with under s. 115 is an order or decision of a Labour Court and not an 
order, decision or award of an Industrial Court. It may be that read with s. 114 
s. 94 may appear to be overlapping. But we are not here considering the relative 
effect of s. 94 and s. 114 with regard to the subject-matter with which these two 
sections deal. We are dealing with s. 115 which deals with the subject matter 
which is entirely different from the subject matter dealt with by s. 94, and therefore 
the-Advocate General is on the horns of this dilemma that either s. 115 deals with 
all registered unions, in which case by the very language of the section only those 
persons who were members of the union or who subsequently become members 
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were bound by the decision, or it does not deal with the case of a representative 
union, in which case there is no section in the Act which makes a decision against 
the representative union binding upon those who are not members of that union. 


It is pointed out that under s. 115A it is only when an agreement is arrived at 
between an employer and a representative union that it is incumbent upon the 
Tribunal to pass an order or decision in terms of such an agreement, and it is said 
that the policy of the Legislature was thet when a representative union was a 
party to the agreement there should be a finality attached to that agreement and 
that agreement should not be permitted to be questioned or challenged by any 
individual employees. Now, we do realise that the Legislature has attached 
importance to the representative character of a representative union and it has also 
taken into consideration the fact that a representative union would normally 
look after the interests of labour. But if the intention of the Legislature was that 
when a representative union was a party to an agreement, the right of the employee 
to make an application under s. 42(4) should be impaired, nothing was easier 
than for the Legislature so to provide. Far from so providing,s. 115 is general 
in its terms which makes it clear that when a decision is given by the Labour Court 
and when the decision is against a registered union, it would only bind persons who 
were members of the union at the date of the order or decision or who became 
members of the union thereafter. 

Reliance is then placed on s. 27A of the Act. That section provides that 


“Save as provided in sections 82 and 88, no employee shall be allowed to appear or act in any 
proceeding under this Act except through the represeptative of employees.” 


And it is urged that once a representative union has acted in arriving at a settle- 
ment with regard to an industrial dispute, that is the only authority that can act on 
behalf of any employee, and an employee has no independent right to agitate his 
grievance. Now, we have had occasion to point out that s. 27A and ss. 82 and 88 
are purely procedural in character and they do not deal with substantive rights of 
parties. Reading ss. 27A, 82 and 88 together, the scheme is that whenever a re- 
presentative union appears in any proceedings, that union alone can be heard by any 
Labour Tribunal. But if a representative union does not appear, there is nothing 
to prevent an employee from appearing or from authorising any person to appear 
forhim. Therefore it is perfectly true that even when an application is made by an 
employec under s. 42(4), if the representative union puts in an appearance, then the 
representative union alone can appear or act for the employee. It is therefore 
pointed out that no useful purpose would be served if the Labour Court is asked to 
consider the application of the employee under s. 42(4) when only the representative 
union can be heard on behalf of the employee. In the first place, it is not neces- 
sary to assume that the representative union will appear when this application is 
considered by the Labour Court. In the second place, even assuming the re- 
presentative union does appear, the representative union will appear on behalf of 
the individual employees, and the application that will be considered and decided 
by the Labour Court would be the application of the employee and not the applica- 
tion of the representative union. It may even be possible for the Labour Court, 
having considered the matter from the point of view of the employee, to come to a 
different conclusion from the one it came to by giving effect to the agreement arriv- 
ed at between the employer and the representative union. What has got to be 
constantly borne in mind is that the Labour Court is seized of two separate in- 
dependent applications, one by the employee and the other by the representative 
union, and it makes not the slightest difference even if in law only the representa- 
tive union can appear in both the applications. 


Reliance was also placed by the Advocate General on a recent decision of this 
Court in Usman Habib v. State of Bombay. In that case we were considering an 
application made under s. 42(2) and we held that the only right that s. 42(2) of 
the Act confers upon the employee is to submit to the representative union his grie- 
vance and it is ultimately for the representative union alone to decide whether a 
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notice of change should be given, and having so decided it is for the representative 
union to give the notice, and we considered the scheme of the Act in order to em- 
phasise the fact that the whole scheme of the Act was in conformity with the pro- 
visions contained in s. 42(2). But it is difficult to understand how this decision can 
be of any assistance to us in construing s. 42(4) when, as we have already pointed 
out, s. 42(4) gives an independent right to the employee to make an application 
which independent right has not been conferred upon the employee under s. 42(2). 
a There is one thing more to which we must advert, and that is a matter of some 
s considerable importance. The Labour Appellate Tribunal was calJed upon to 
consider our decision reported in Ranchhod Ravji v. The State of Bombay, where we 
con “eds. 114 and came to the conclusion that an award was only binding upon 
pe who were actually members of the union at the date of the award or who 
Jf _4ently became members of the union and it did not bind employees who were 
+ _.hembers of the union when the union was a party to the award. Now, we 
/ ould havethought that the question arising unders.115 isin pari materia with our 
' decision under s, 114. The Labour Appellate Tribunal realised that fact and came 
to the rather surprising conclusion that our decision was an obiter. They also 
followed an earlier decision of their own which is reported in Bombay Government 
Gazette 1954, Part I, page 583, and in that judgment they stated that they could 
not subscribe to the view expressed by the Bombay High Court about the power of 
representative unions. 
Mr. Mehta has drawn our attention to s. 95A of the Act and that section lays 
down that 
’ “The determination of any question of law in any order, decision, award or declaration passed 
or made, by the Full Bench of the Industrial Court, constituted under the regulations made under 
section 92 shall be recognised as binding and shall be followed in all proceedings under this Act.” 


And Mr. Mehta’s contention is that the Labour Tribunals are bound to accept the 
view of the law as laid down by the full bench of the Industrial Court and are not 
bound by the view of the law taken by this Court. In our opinin that contention 
is entirely erroneous. Under art. 227 of the Constitution, every Tribunal in the 
- State of Bombay is subject to the judicial supervision of the High Court, and in 
proper cases the High Court can correct the decisions of these Tribunals. If a 
Tribunal acts without jurisdiction or fails to exercise jurisdiction vested in it or 
commits an error of law which is patent on the record, the High Court can send for 
the proceedings and quash any order passed by a Tribunal. If those are the powers 
of the High Court and if every Tribunal in the State is subordinate to the High 
Court, it must follow that the law laid down by the High Court is the law as far as 
the State of Bombay is concerned and every Tribunal in the State of Bombay is 
bound to accept that law. If the view of the High Court is not accepted by the 
Supreme Court and the Supreme Court comes to a different decision, then that 
_ would be the law of the land which would be binding upon every Tribunal in India. 
It would be as futile to suggest that the full bench of the Industrial Court was not 
bound to obey the law laid down by the Supreme Court as it is for it to suggest 
that it cannot subscribe to the law laid down by the High Court. We therefore 
expect all the Tribunals in the State of Bombay and equally the Labour Tribunals 
set up under the various Labour Acts to bear in mind that if any labour legislation 
comes up for interpretation before’ the High Court, that interpretation must be 
accepted by the Tribunals as the correct interpretation. If the High Court has 
not interpretéd any legislation, then certainly under s. 95A it is for the full bench 
of the Industrial Court to lay down thelaw. But in matters which have come be- 
fore the High Court, the full bench of the Industrial Court itself must decide that 
the law is what the High Court had laid down. 

Now, there is one disputed question of fact. The Sidhpur Mills, respondents 
No. 8, have alleged that the petitioner became a member of the Sangh on November 
25, 1954, and that he has actually paid subscriptions as a member. If he is a 
member of the Sangh, then he is bound by the agreement arrived at and he cannot 
re-litigate the matter in his own application. The petitioner in his affidavit has 
denied that fact. 
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We will, therefore, set aside the order of the Labour Court, the Industrial Court 
and the Labour Appellate Tribunal, and send the matter back to them with a 
‘direction that the Labour Court should assume jurisdiction with regard to applica- 
tion No. 450 of 1951 and dispose of it according to law. We will also direct the 
Labour Court to decide on evidence as to whether the petitioner joined the Sangh 
as alleged by respondents No. 8. . If the Labour Court comes to the conclusion 
that he has so joined the Sangh, then as already pointed out his application will 
no longer be maintainable. If on the other hand the Labour Court comes to a 
contrary conclusion, it will dispose of the application in, accordancé with law. 

Rule absolute with costs. Costs fixed at Rs. 150. 


Rule made absolute. 





INCOME TAX REFERENCE. 





Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


J. C. THAKKAR v. THE COMMISSIONER OF INCOME-TAX, CENTRAL, 
BOMBAY.* 

Indian Income-taz Act (XI of 1922), Secs. 3, 2(11), 10(2), 14(2)(a), 16(1)(b), 18(5), 23(5)—Partner o 
unregistered firm assessed to taz on his share of profits in firm—F'irm not assessed to tam—Wheth 
taxing authorities prohibited from assessing such partner without assessing firm. 

A partner of an unregistered firm can be assessed to tax on his share of profits in the fir 
although the firm has not been assessed to tax. 

The Indian Income-tax Act, 1922, gives an option to the Income-tax authorities cithe 
to assess the unregistered firm and then proceed to assess each individual partner of that 
or not to assess the unregistered firm at all but to assess each individual partner and his 
share of the profits in the firm for his assessment. But the choice must be carefully exercised 


by the department so as not in any wayjto prejudice the assessee orto deprive him of the i 


right or add to the burden of tax which he has to pay. 


\ 


1 


The Indian Income-tax Act is a taxing statute and, therefore, the Courts must be zealous , 


to see that no right which an assessee has under that Act has been taken away by an action on 
the part of the department. Even though it may not be obligatory ,upon the department to 
follow a particular procedure, the Court will insist upon the department following the pro- 
cedure if that procedure leads to a beneficial result as far as the assessce is concerned and the 
procedure followed by the department is prejudicial to the assessee. But in such a case 
it would be a question of each individual assessee and the rights of each individual assessee ; 
the Court will have to scrutinise each case of assessment, and if the assessee contends that 
prejudice has been caused to him, then it would be for the Court to consider whether the 
assessment should be upheld or not. 

Tue assessee, J. C. Thakkar, was at the material time the managing director of 
the International Bank of India, Ltd. In the previous year ended March 81, 1945, 
relevant for the assessment year 1945-46, he and two others namely Nanjibhai 
Kalidas Mehta and Chunilal Khushaldas engaged in a joint venture in shares onthe 
Stock Exchange. The joint venture yielded a profit of Rs. 2,78,180 and the asses- 
see’s share in the profit was Rs. 1,16,548. Nanjibhai had an account in the Bank 
and the assessee withdrew from this account Rs.1,80,000 and out of this sum cre- 
dited Rs. 1,16,548 to his account as his share in the joint venture. The sum of 
Rs, 1,16,548 was included in the assessee’s total income by the Income-tax Officer. 
The assessee contended that there was no joint venture, that he was not a partner, 
that the amount of Rs. 1,16,548 he had returned to Nanj ibhai and that, therefore, 
he had made no profit which could be subjected to tax. 

The Appellate Tribunal found that there was a joint venture consisting of the 
three partners, that the partnership made a profit and the assessee’s share of the 
profit was Rs. 1,16,548, that the assessee had received his share of the profit and that 
the assessee had not returned the’sum of Rs. 1,16,548 to Nanjibhai. On the 
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assessce’s contention that his assessment was illegal inasmuch as the unregistered 

firm of which he was a partner was not assessed to tax, the Tribunal observed as 

follows :— 

“In our opinion, in a proper case, it is open to the Department to assess the partners of the 
firm or the members of the association individually. The subsequent provisions of the Act no- 
where lay down any restriction according to which the partners of the firm or the members of the 
association individually cannot be separately assessed. Such a bar may be held to reasonably 
arise if in case the income earned by the firm or the association of individuals has been assessed 

- in the hands of the firm or the association of individuals.” In such a case, it may be legitimate to 
argue that no other assessment on the partners of the firm or the members of the association in- 
dividually can be made. Consequently, we are of opinion that the assessment is legn] and must 
be upheld.” 

The following question of law was referred to the High Court :— 


“Whether on the facts and in the circumstances of the case, the assessment of the asscasee 
on the sum of Rs. 1,16,548 is legal?” 


The reference was heard. 


N. A. Palkhivala, for the asscssec. 
M. P. Amin, Advocate General, with G. N. Joshi, for the respondent. 


Palkhivala. The question in this reference is whether the Department can 
assess a partner without assessing the firm. The Tribunal has clearly erred in 
treating the case as that of an association of persons. The assessce had entered 

‘into a joint venture along with two other persons and the object was to share 
profits. So it was clearly a case of partnership. This partnership was not re- 
gistered under the Indian Income-tax Act, 1922, and hence the assessment should 
have been made first on the unregistered firm and then the assessee’s share in the 
profits of that firm should have been assessed. What the Department has done is 
to disregard the firm and assess the assessee’s share of income. 

[Cuaca C, J. How can the asscssee’s share be ascertained till the profits of 
the firm are ascertained ?] 

It would have to be completely arbitrary. They cannot even compute the share 
of the partner in the previous year. If the firm were assessed, it could carry for- 
ward the loss, but the partner cannot set it off against his share. Thus in spite of 
the bare words of s. 8 of the Indian Income-tax Act, 1922, the scheme of the Act is 
that the partner’s share cannot be assessed till the firm is assessed. ‘The words ‘‘in 
accordance with, and subject to the provisions of, this Act”, used in s. 3 are rele- 
vant. Moreover, the enumeration of possible assessees is of no importance when 
the question arises whether a particular person is the right assessee. See s. 2(4) 
and s. 2(Z1)(c). The definition of the term ‘previous year’ shows that previous year 
of the partner is the previous year of thé firm. So unless the previous year of the 
firmis determined, there would be no basis for assessing a partner. Great difficulty 
would arise when an individual partner is asked to produce books of account of the 
firm over which he might have no control. Before the deductions permissible to 
the firm are ascertained the partner cannot be assessed. 


_ Joshi. In this case the assessment was properly made as on a member of an 
association of persons. See s. 2(4). There was only a single joint venture. It 
does not necessarily follow that whenever persons jointly carry on business they 
constitute a firm for the purposes of the Indian Income-tax Act. The Madras 
High Court has held that even an association of persons can carry on business. 


Palkhivala. The Indian Partnership Act, 1932, in terms provides that the part- 
nership might be limited to a single venture. Partnership only presupposes busi- 
ness and profit. Hence the only cases where persons may be held to be an associa- 
tion of persons are :—(1) where there is no business as when persons jointly own 
house property, (2) where there is no agreement to share profits and (3) where the 
partnership is an illegal partnership. If complete discretion is given to the Depart- 
ment to decide whether certain persons constitute a firm or an association. of per- 
sons, the benefit of registration would be lost to the assessees, 

L. R.~-30. 
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[TENDOLKAR J. Though the words ‘‘association of persons” would seem to 
include a firm, as separate assessment is provided for a firm, it must be excluded 
from the category of association of persons.]} 

Yes, that is so. The words of s. 8 indicate that the terms ‘‘firm” and ‘‘associa- 
tion of persons” are exclusive. See s. 14(2)(a) and s. 16(Z)(b). The latter sub- 
section lays down that the partner’s share must be computed in accordance with 
it and this cannot be done till the firm is assessed. See s. 18(5). In the present 
case if the assessment were valid, the partner could never claim any credit for any 
amount paid by the firm. If the partner was assessed separately, difficulty would 
also arise regarding the advance payment of tax under s. 18A. 

[TENDOLKAR J. When you say “‘assess” the firm, do you mean that its income 
should be computed or that it should be subjected to tax?) 

It must be both computed and taxed except in the case of registered firms. The 
Department should have proceeded under s. 28. Section 28(5)(b) does not give 
any option to the Department to ignore the firm and to assess the partners. The 
entire procedure must be followed. If the Department wants to tax partners 
separately, itmust goon the basis of a registered firm. Section 24(2)(c) is very clear. 


Joshi. This is an exceptional case as all the persons who took part in the joint 
venture denied the existence of partnership. The assessee himself denied partner- 
ship. In the joint venture there was no element of agency and hence there was no 
partnership. Moreover there is no prohibition in the Act against assessing a part- 
ner separately. The assessee can even be taxed under s. 12. 


Palkhivala, in reply. In the present case there is a finding that there was a 
business and hence s. 12, which is a residuary section, cannot be invoked. The 
Department knew the profit of the joint venture and so the assessment could have 
been made on the basis of an unregistered firm. The Remand Report clearly 
shows that the income was from a joint venture and this inference cannot be upset 
as it is an inference of fact. 

[Cuacna C. J. The only prohibition in the Act is that if an unregistered firm 
has paid the tax, a partner of that firm cannot be asked to pay it again. But where 
is the prohibition against assessing the partner separately ?] 

[Tenpotxar J. Procedurally it is correct that the firm must be assessed before 
a partner can be assessed. But how can a person complain that this procedure was 
not followed unless he is prejudiced by such procedure not being followed ?] 

Though in this case there might be no prejudice, it is possible to conceive of 
similar cases where there might be prejudice. The partner would not be able to 
carry forward his loss. The other difficulty will be in determining the previous 
year. 

[Cuaca C. J. You must consider the previous year of the firm.] 

See s. 2(11). This section clearly contemplates that the income of the firm has 
been assessed and the previous year determined. Unless the previous year is thus 
determined, there can be no assessment of the partner. 


M. H. K. 


Cuaca C. J. A rather unusual question arises on this reference. On the findings 
of fact to which we shall presently. dé w attention the assessee has been found to be 
a partner of an unregistered firm, and he has been assessed to tax on his share of 
profits in that firm. The unregistered firm has not been assessed and the conten- 
tion of the assessce is that his assessment is illegal inasmuch as the unregistered 
firm of which he is a partner was not assessed to tax. 

Now, it appears that the assessee at the relevant time was a director of the 
International Bank of India Ltd. The accounting year was from April 1, 1944, to 
March 81, 1945, and the assessment year is 1945-46, and in this year of account he 
and two others Nanjibhai Kalidas Mehta and Chunilal Khushaldas engaged in a 
joint venture to operate on the Stock Exchange, and as a result of this joint venture 
these three persons made a profit of Rs. 2,778,180. The assessee’s share out of this 
profit was Rs. 1,16,548. It appears that Nanjibhai had an account in this bank, 
and as a director of this bank the assessee withdrew from that account a sum of 
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Rs. 1,80,000 and credited out of this sum a sum of Rs. 1,16,548 to his account 
as his share of the joint venture. The case of the assessee was that there was no 
joint venture, that he was not a partner, that the amount that he had received, viz. 
Rs. 1,16,548 he had repaid to Nanjibhai and therefore he had made no profit which 
can be subjected to tax. On all these allegations put forward by the assessee he 
was disbelieved and the Tribunal found as a fact that there was a joint venture 
consisting of these three partners, that the partnership made a profit, that the share 
of the assessee was Rs. 1,16,548, that the assessee received the share and that the 
assessee was telling an untruth when he put forward the case that he had refunded 
the amount to Nanjibhai. Therefore, it is important to note that on these findings 
there-is no dispute that the unregistered firm in which the assessee was a partner 
has made a profit, nor is there any dispute as to what his share in the profit is, nor 
is it disputed that he had received that amount. Thereis also no suggestion that 
in the assessment he has been deprived of any deductions to which he would be 
entitled under the provisions of the Income-tax Act. He is not challenging the 
mode of assessment in the sense that any rights to which he would be entitled have 
been denied to him by the mode adopted by the taxing department. “His only 
contention is that the assessment is illegal because a partner in an unregistered firm 
cannot be assessed to tax unless and until the unregistered firm of which he is a 
partner has first been assessed to tax, and it is that contention that we have to 
xamine in the light of the Income-tax Act. 

The first section to which we must look naturally is the charging section which is 

8, and unless the Legislature has provided for a partner of an unregistered firm 
eing liable to pay income-tax, the assessee’s contention must be accepted. Now, as 
as often been pointed out, the assessable entity under the Income-tax Act is different 
from a legal entity. The object of the Income-tax Act is to spread its net wide and 
to include in that net every person and every association of persons, however that 
association may have been constituted. ‘Therefore we find that what is subjected 
to tax under s. 8 is the total income of the previous year of every individual, Hindu 
undivided family, company and local authority, and every firm and other associa- 
tion of persons or the partners of the firm or the members of the association in- 
dividually. Therefore an individual can be assessed to tax, a partnership in which 
the individual is a partner can be assessed to tax, and s. 8 does not provide that when 
there is a partnership only the firm can be taxed and not the partners of that firm. 
Far from so providing, the section makes it clear that even where there.is a firm 
which can be assessed to tax, a partner of that firm can also be an assessee for the 
purposes of the Act. 

Mr. Palkhivala has emphasised the fact that the assessment to tax upon any 
one of these entities must bein accordance with and subject to the provisions of the 
Act. Therefore, not only must there be’no prohibition in the Act against any 
one of these assessees being assessed to tax in any particular case but also the 
assessment must be in accordance with the provisions of the Act. But all that we 
wish to point out is that in the charging section itself, far from there being a pro- 
hibition against a partner of a firm being assessed to tax, there is a legislative fiat as 
it were in favour of the Income-tax department if they choose to assess a partner 
and not the firm of which he was a partner. Mr. Palkhivala says that s. 3 merely 
enumerates a, class of possible assessees, and from that it is not possible to urge that 
in a particular case a partner is the proper assessee and not the firm. But if the 
intention of the Legislature was that whenever there is a firm, the firm should be 
assessed. with regard to its profits and not the individual partners, we should have 
expected some indication to that effect either in s. 8 or in some other provision of 
the Income-tax Act, and, as we shall presently point out, there is absolutely no 
prohibition in any provision of the Income-tax Act prohibiting the assessment of a 
partner until the firm of which he is a partner has been assessed. 

Now, the assessee in this case can only succeed provided he satisfies us either 
that there is a prohibition, express or implied, against the mode of assessment 
followed by the Department or that there is an obligation cast by the statute upon 
the Department to assess the firm first and the partner afterwards or that the 
assessment of the unregistered firm is a condition precedent to the assessment of 
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the partner. If the assessee fails to establish any of these conditions, it does not 
follow that even so the assessment would be upheld in every case. It would still 
be open to the assessee to contend that by adopting one mode of assessment rather 
than another a prejudice has been caused to him or that he has been deprived of 
some right to which he would have been entitled if the unregistered firm had been 
assessed first or that the burden of taxation has been increased because he has been 
assessed without the unregistered firm being assessed. It is needless to say that 
if one or more modes of assessment are open to the taxing authorities, the taxing 
authorities must adopt thatmode which is more beneficial to the assessee. The Indian 
Income-tax Act is a taxing statute and therefore the Court must be zealous to 
see that no right which an assessee has under that Act has been taken away by 
any action on the part of the Department. Even though it may not be obliga- 
tory upon the Department to follow a particular procedure, the Court will insist 
upon the Department following the procedure if that procedure leads to a bene- 
ficial result as far as the assessee is concerned and the procedure followed by the 
Department is prejudicial to the assessee. But in such a case it would be a 
question of each individual assessce and the rights of each individual assessee. 
Where there is a prohibition or there is an obligation or a condition precedent, 
no question of prejudice can arise nor is the question of prejudice relevant. If 
there is a prohibition, the taxing authorities cannot act contrary to the legisla- 
tive mandate. If there is an obligation, the taxing Department must carry out 
that obligation. If there is a condition precedent, the condition precedent must b 
satisfied. But in the absence of these provisions, as we have said, it would the 
be for us to scrutinise each case of assessment, and if the assessee contends tha 
prejudice has been caused to him, then it would be for us to consider ea 
the assessment should be upheld or not. 

Perhaps it will be better to deal with the point of prejudice straightaway. 
As far as this assessee is concerned, it is not suggested, and it cannot be suggest- 
ed, that any prejudice whatever has becn caused to the assessee by the mode 
of assessment adopted by the taxing authorities. We have a case here, very 
unusual, of the assessee complaining of the unregistered firm not being assessed 
when throughout these proceedings he stoutly maintained that there was no firm 
and that he was not a partner and that he never earned profits as a partner. It 
is not a case where the assessee goes to the Department and says “I am a partner 
of a firm,.the books of the firm are there, assess the firm according to the procedure 
laid down in the Act, ascertain its profits or losses and then proceed against me 
on that basis.” It is not even suggested by Mr. Palkhivala that in this pax#ieulay _ 
case notwithstanding the attitude taken up by the assessee, if the Department haa 
assessed this unregistered firm and ascertained its profits. any benefit would have 
accrued to the assessee. It is not said that by assessing the firm the profits shown 
as appertaining to his share would have been reduced or that he would have been 
entitled to claim any deduction which he has not been entitled to by reason of the 
fact that he has been assessed as an individual and his share in the profits of the 
unregistered firm has been included in his assessment. Therefore the only question 
that has to be considered in this reference is whether in law the taxing authorities 
are prevented or prohibited from assessing the partner of an unregistered firm 
without assessing the unregistered firm itself. 

Mr. Palkhivala concedes, after having taken us through all the relevant sections, 
that he cannot lay his finger on any express prohibition; but what he maintains 
is that when we look at the scheme of the Act it will be clear that there is an 
implied prohibition against the procedure followed by the taxing authorities. W“ 
have looked at all the sections to which attention has been drawn by Mr. Palkhivan \ 
and as we shall presently point out these sections do undoubtedly in certain cases’, 
make it clear that certain rights would be taken away from a partner of an 
unregistered firm if the unregistered firm was not assessed before the partner himself 
was assessed. But it seems to us that that would be a case of prejudice in a parti- 
cular specific instance with regard to which it would be possible for us to give the 
necessary relief to the assessce. But those sections to which we will now proceed 
to refer do not contain any express prohibition against the procedure followed 
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by the authorities, nor in our opinion it would be legitimate to infer from these 
sections an implied prohibition against the action taken by the taxing authorities. 
In the first place attention is drawn to the definition of the ‘“‘previous year” 

contained in s. 2(11)(s1) and whatis pointed outisthat in the case of a partner of a 

firm the “previous year” in respect of his share of the income, profits and gains 

of the firm must be the same-as the previous year determined for the assessment 
of the income, profits and gains of the firm. Now, it is clear that the object of 
~._this definition was to prevent the assessee from having a separate previous year 

10 his own assessment with regard to his share of the profits of a firm of which 

he was a partner. Undoubtedly, some support is given to Mr. Palkhivala’s 

argument by the fact that the expression used by the Legislature is ‘‘as determined 

for the assessment of the income, profits and gains of the firm.” But there would be no 
difficulty in determining the previous year of a firm of which the assessce was a 
partner without necessarily subjecting the firm to assessment. But, in our 
opinion, it would be over-emphasising the importance of this definition which 
deals with a limited subject and of which the object is clear, to suggest that the 
only inference that can be drawn from this definition is that there is an implied 
prohibition against the individual partner being assessed before the unregistered 
firm is assessed. 

Then attention is drawn to s. 10(2), and it is pointed out that many ofthe deduc- 
tions referred to in that sub-section could only be claimed by the firm if the firm 
as an assessee, and if the firm was not an assessee, the partner would be deprived 
f those deductions because he could not claim those deductions in his own assess- 

ent. That is very true. But again the answer is that if in any case the assessce 

could satisfy us that by not assessing the firm the partner was deprived of any 
of the benefits to which he was entitled under sub-s. (2) of s. 10 through the assess- 
ment of his firm, we would certainly not uphold such an assessment. 


The nextsection is s. 14(2) (a). That section merely provides that a partner of an 
unregistered firm is not liable to pay tax in respect of his share of profits in that 
firm if the tax has already been paid by the firm. This neither helps one contention 
nor the other. This provision is reconcilable with the view that it is not necessary 
to assess the firm before assessing the partner. It is equally reconcilable with the 
other view put forward by Mr. Palkhivala. The obvious object of having this 
provision is that although a partner in an unregistered firm has to show for the 
purpose of rate and for the purpose of his total income his share in the profits of 
an unregistered firm, if the unregistered firm has already paid tax on the profits, 
he should not be made to pay tax over again. 

Then it is pointed out that s. 16(Z) (b) lays down how the share of a partner has 
to be computed and the share of the partner would not only include his share in the 
profit but would also include “‘salary, interest, commission or other remuneration” 
payable to him by the firm and that his share in the profit must be computed after 
deducting from the profit any interest, salary, commission or other remuneration 
paid to any partner. It is argued that this could not be done unless the assessee 
was the firm and the profits of the firm were assessed in the assessment of the firm 
itself. Here again if in assessing a partner as an-assessee it is found that the share 
of the profits in the firm which is being assessed to tax would be less, if the procedure 
laid down in s. 16(1) (b) was followed, then undoubtedly the partner would have a 
cause for complaint and he would be prejudiced by.the procedure followed by the 
department. 

Attention is then drawn to s. 18(5) which confers the right of grossing up and the 
deduction of tax, and it is stated that if any shares or securities were owned by 
the firm, the partner would be deprived of that right. It is also pointed out that a 
partner of an unregistered firm would have no right to carry forward and set off 
the loss of the previous year. Now, these are all instances of actual prejudice 
which might be caused in particular instances, and as we have already observed 
these are cases which must be dealt with when they arise and relief should be given 
if we are satisfied that the procedure followed is a procedure which is likely to add 
to the burden of taxation of the assessee. 
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Then we come to the real section which deals with the assessment of a firm and 
that is s. 23(6). Itis important to note that s. 28(5) only applies when the assessee 
is a firm. It has no application when the assessee is a partner of a firm or an 
individual. Therefore if the Department is assessing a partner of a firm as an 
assessee, that partner cannot require the Department to follow the procedure laid 
down in sub-s. (5) of s. 28 except on the plea that it will be beneficial to him. 
But if the assessee is a firm, then undoubtedly the procedure laid down in sub-s. (5) 
has got to be followed. But it will be noticed that even if the assessee is a firm, 
sub-cl, (a) of that sub-section only deals with a case of a registered firm and certain 
rights are given to the partners of a registered firm and sub-cl. (6) of that sub- 
section only deals with a case where the Income-tax Officer comes to the conclusion 
that if the firm had been assessed as a registered firm under sub-cl. (a) then the tax 
payable by individual partners would be more advantageous to the revenue. But 
neither sub-cl. (a) nor sub-cl. (b) deals with a case of an assessment of an unregistered 
firm as such and no special procedure is laid down as to how an unregistered firm 
should be assessed. Therefore for the assessment of an unregistered firm the pro- 
visions of s. 23 as in the case of any other assessee have to be followed. Therefore 
it is difficult to understand how the assessee in this case can receive any assistance 
by relying upon the provisions of sub-s. (5) of s. 28. 

Now, it may be pointed out that it would be indeed very foolish on the part of 
the Department in ordinary cases not to assess an unregistered firm but to assess 
a partner of an unregistered firm. The unregistered firm has to pay tax on i 
profits. The tax is not allocated to each one of the partners. Therefore from th 
point of view of the rate ordinarily it is much more advantageous to the revenue 
assess the unregistered firm. That is precisely because registration is considered: 
an important right conferred upon a firm. But there may be cases where the 
Department may find it difficult to establish the identity of the unregistered firm 
or to establish a contract of partnership or where there may be a denial on the 
part of the assessee himself that he is a partner in a firm. It is difficult to under- 
stand why in such cases the Income-tax authorities should be deprived of their 
right to proceed against the assessee who may ultimately be found to be a partner 
of an unregistered firm. The whole argument of Mr. Palkhivala comes to this 
that although his client denied that he was a partner, although he insisted upon 
being assessed as an individual, merely because the ultimate finding was that he 
was a partner and that he had made profits out of a joint venture, he should not 
have been assessed at all until the unregistered firm had been assessed. In our 
opinion the Income-tax Act advisedly and clearly gives an option to the Income-tax 
authorities either to assess the unregistered firm and then proceed to assess each 
individual partner of that firm or not to assess the unregistered firm at all but to 
assess each individual partner and his share of the profits in the firm for his 
assessment. But, as we have said before, the choice must be carefully exercised 
and the Department must always remember that in exercising the choice it is not 
in any way prejudicing the assessee or depriving him of the right or adding to the 
burden of taxation which he has to pay. - 

Therefore, in our opinion, the assessment made in this case is not illegal, The 
question put to us is not with reference to any provision of the Act but is widely 
framed whether the assessment is legal or not, and as we do not find any illegality 
in the assessment arising out of any provision of the Act we must declare the assess- 
ment to be legal and answer the question submitted to us in the afirmative. The 
assessee to pay the costs. 


Attorney for applicant: S. P. Mehta. 
Attorney for respondent: N, K. Petigara. 
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’ 
Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


BIPINCHANDRA MAGANLAL & CO., LTD. v. THE COMMISSIONER OF 
INCOME-TAX, BOMBAY CITY, BOMBAY.* 

Indian Income-taw Act (XI of 1922), Secs. 23.4, 2(6c), 10(2)(vii), 2nd proviso—Assessee company in 
which public not substantially interested showing net profit—Income-taz authorities including 
in this net profit amount realised in excess of written down value on sale of asset—Whether this 
amount could be treated as actual profits for purposes of 2. 234—Profiis for the purposes of 3. 23.4 
how to be arrived at. 

The assessee company was a company in which the public was not substantially in- 
terested within the meaning of s. 28A of the Indian Income-tax Act, 1922. In the assessment 
year 1947-48 it showed as its net profit Rs. 88,245. Theincome-tax authorities assessed the 
profit at Rs. 48,761, the increase being brought about, after minor adjustments, by adding to 
the net profit of the assessee company a sum of Rs. 15,608. This sum was included for the 
following reasons. A certain machinery was purchased by the assessee company for Ra. 
89,000 and it was sold in March 1947 for the same amount. The written down value of this 
machinery was Rs. 78,892, and, therefore, it realised on sale Rs. 15,608 more than the written 
down value. This sum of Rs. 15,608 was treated by the income-tax authorities as an asses- 
sable income under the second proviso to s. 10 (2)(v#t) of the Act. On the question whether 
this amount of Rs. 15,608 could be treated by the income-tax authorities as actual profits 
for the purposes of s. 28A of the Act :— 

\ Held, that the net profits which were earned by the assessee company, which were the real 
net profits from the commercial point of view, was the amount of Rs. $8,245 shown by the 
asseasee company in the profit and loss account, subject to adjustments made by the income- 
tax authorities, but not with the addition of the sum of Rs. 15,608 which constituted a 
notional or artificial income which was liable to tax but which could not be looked upon from 
the commercial point of view as constituting the profits of the assessee company for the year 
in question. 

In considering the profits of a company for the purposes of 8. 23A of the Indian Income-tax 
Act, 1922, when one has to take into consideration the actual or commercial profits, one can- 
not take into consideration profits made ih the past years which have been allocated to a 
depreciation reserve or to any other reserve. The only factor to be taken into consideration 
is the profits of the relevant year and those profits are as shown in the profit and loss account, 
in which profit and loss account depreciation is a permissible deduction in order to arrive 
at the real net profits earned by the assessee. 

Sir Kasturchand Lid. v. Commr. of I. T., Bombay, referred to. 


BrpincuanpDra Maganlal & Co., Ltd. (assessee), was a company in which the 
public were not substantially interested within the meaning of s. 28A of the Indian 
Income-tax Act, 1922. For the assessment year 1947-48 the assessee showed as 
its net profit Rs. 88,244-11-11. The assessee company declared dividends amount- 
ing to Rs. 12,000. The Income-tax Officer assessed the profits at Rs, 48,761. 
The increase was substantially brought about by adding to the net profits of the 
assessee a sum of Rs, 15,608, which sum was included for the following reasons. 
The assessee had purchased some machinery in December 1945 for Rs, 89,000 
and it was sold in March 1947 for the same amount. The written down value of 
this machinery was Rs. 78,892. The Income-tax Officer treated the sum of 
Rs. 15,608, which was inexcess ofthe written down value of the machinery, as an 
assessable i income under the second proviso to s. 10(2) (vit) of the Indian Income-tax 
Act. The Income-tax Officer made an order under s. 28A(¢) of the Act in respect 
of the assessee, holding that the sum of Rs. 15,608, being the undistributed portion 
of the assessable income of the assessee, be deemed to have been distributed 
as dividends among the shareholders and that the proportionate share of each 
shareholder be included in his total income. 

On appeal by the assessee to the Appellate Tribunal, the appeal-was heard by a 
bench consisting of Mr. Dalal, the Accountant Member and Mr. K. N. Rajgopal 
Sastri, the Judicial Member. The bench differed on the construction of s. 28A(#) 
of the Act. Mr. Dalal was in favour of dismissing the assessees’ appeal, whereas 
Mr. Rajgopal Sastri was in favour of allowing the appeal for the following reasons :— 


* Decided, February 24,1955. Tncome-tax 1 (1949) 61 Bom. L. R. 687. 
Reference No. 48 of 1954. f 
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i 
‘*,..For the purposes of s. 10(2)(vi#), second proviso, that is, for the purpose of the income-tax 
assessment, the excess of the sale price over the written down value to the extent of the deprecia- 
tion allowed in the past must no doubt be regarded as the company’s income in the previous year 
in which the asset was sold. That is because to the amount of the depreciation permissible under 
the Income-tax Act, the year’s profits are exempt from income-tax which tax is recovered when 
the asset is sold and realises more than the written down value. But it does not at all follow that 
this bit of notional income was in any real sense profit in the company’s hands of the relevant 
‘previous year’. As already ‘said, the asset was sold at cost. The sum of Rs. 15,608 is really 
aggregate of the reserves out of the profits of the preceding years set apart in the shape of writing 
down the value of the fixed asset on the basis of a percentage thereof for depreciation. While 
there is nothing in law to prevent a company from drawing upon its reserves Luilt up in the past 
for the purpose of paying a dividend in any particular year at a higher rate than the actual profits 
eamed in that year can warrant, I do not think that s. 283A was intended to go so far as to pro- 
vide that the company must have recourse to this line of action on pain of the provisions of s. 28A 
being applied in default to its case. In short, the word ‘profit’ in s. 23A in the context ‘small- 
ness of the profit made’ cannot be construed to mean ‘profit and past reserves’ out of which 
dividends could have been distributed in the relevant year. It happens that in this case the 
notional income under s. 10(2){oii), second proviso, corresponds to the depreciation calculated 
for about two accounting years. But it may equally well happen that the income brought into 
charge under s. 10(2)(vii), second proviso, in respect of the profits of the year of the sale of the 
asset is the aggregate of the depreciation allowed during the past several years, that is, represent- 
ing appropriations out of the profits of the corresponding period. It seems to me the word 
‘profit’ in the context means the profit of the year and not also the ‘deemed’ profit referred to 
in s. 10(2)(vit), second proviso.” 
The case was submitted to the President of the Income-tax Appellate Tribunal, 
who dismissed the appeal. 
The following question of law was referred to the High Court :— 
“Whether the sum of Rs. 15,608 should have been included in the assessee company’s ‘profit’ 
for the purpose of determining whether the payment of a larger dividend than that declared by 
it would be unreasonable ?” 


The reference was heard. 


N. A. Palkhivala, for the applicant. 
M. P. Amin, Advocate General, with G. N.Josht, for the respondent. 


Palkhivala. The question in this reference relates to the meaning of the term 
‘profits’ used in s. 28A of the Indian Income-tax Act, 1922. The assessee is a 

rivate limited company in which the public are not substantially interested. It 
1s also admitted that sixty per cent. of the income of the assessee was not distributed 
by way of dividends. The contention of the assessee is that in considering the 
smallness of the profits with a view to determine whether it would have “been 
reasonable or unreasonable for the company to have declared a larger dividend the 
Income-tax Officer wrongly included a sum of Rs. 15,608, in the profits of the 
company. Certain machinery was purchased by the assessee in December 1945 
for Rs. 89,000. It was sold in March 1947 for the same price and the assessee 
realised on this sale a surplus of Rs. 15,608, this being the amount by which the 
sale price exceeded the written down value. This amount was undoubtedly taxable 
under s. 10(2)(vi#), But this amount should not be included in the actual or com- 
mercial profits and it is these profits that have to be considered for the purpose of 
s. 28A(i) as laid down in Sir Kasturchand Lid. v. Commr. of Inc.-Tax, Bombay. 


Amin. The principle that actual profits have to be considered for the purpose of 
s. 28A is undisputed. But as laid down in Sir Kasturchand’s case the real question 
is whether it was possible and reasonable for the company to have declared a larger 
dividend. The machinery was sold in March 1947. Thus, at the expiry of the 
relevant year the machinery was not in existence at all and hence no depreciation 
should have been allowed on the machinery in that year. ` 

[Tenpo_xar J. How can you contend that when depreciation has, in fact, 
been allowed ?] 


1 (1049) 61 Bom. L. R. 687. 


_ ¢ 
1955.] BiPINCHANDRA MAGANLAL & Co. v. COMR., ft. tt. 473 


Moreover when the machinery was sold the amount realised by this sale should 
have been shown in the profit and loss account. This has not been done and the 
profits have been wrongly reduced. 

[TenboLxaR J. But it would be the sale of a capital asset. How could the 
amount realised on sale of a capital asset appear in the profit and loss account ?] 

The correct accounting practice is that when a fixed asset is sold, the amount 
realised should be credited in the profit and loss account. As pointed out in Young, 
Smith and Brown’s book on accountancy the amount realised on the sale of such 
an asset must be shown in the profit and loss account just as the depreciation is 
shown in the profit and lossfaccount. 


Palkhivala. In any event the amount of Rs. 15,608 also includes depreciation 
allowed in earlier years. 


Amin. The bulk of the depreciation was allowed in the year under assessment. 
The amount is wrongly shown on the debit side in the account. 

[Cuacua C. J. But you have accepted the accounts.] 

Actually the amount of Rs. 15,608 is also a part of the real profits. What the 
assessee has done is to take this amount to reserve instead of showing it in the 
profit and loss account. Depreciation is allowed to be debited, but when it is 

\ recouped, it must be credited as profit. 


Paikhivala, in reply. If the difference between the sale price and the written 
down value was a part of commercial profit, it would always be taxable as income 
and it was entirely unnecessary to enact the proviso to s. 10 (2)(vit). In their 
book on book-keeping and accounts Spicer and Peglar say that capital appreciation 
should never be taken into profit and loss account. 


Amin. Section 2(b)(c) defines ‘income.’ An amount such as the one in dispute 
would not fall within the definition of ‘income’ in s. 2(6) (c) and hence the necessity 
for enacting the proviso to s. 10(2) (vit). 

M.HLK. 


Cuacia C. J. The question that arises on this reference is as to what are the 
actual profits of the assessee company for the assessment year 1947-48 which the 
Income-tax Officer must take into consideration in exercising his powers under 
s. 28A of the Income-tax Act. : 

The assessee company is a company in which the public is not substantially 
interested within the meaning of s. 28A of the Act, and in the assessment year it 
showed as its net profit Rs. 88,245. The income-tax authorities assessed the profit 
at Rs. 48,761, and apart from other minor adjustments, substantially the increase 
was brought about by adding to the net profit of the assessee company a sum of 
Rs. 15,608. This sum was included for the following reasons. A certain machinery 
was purchased by the assessee company in December 1945 for Rs. 89,000, and it 
was sold in March 1947 for the same amount. The written down value of this 
machinery was Rs. 78,892. Therefore, it realised on sale Rs. 13,608 more than the 
written down value, and the income-tax authorities treated this sum of Rs. 15,608 
as an assessable income by reason of the second proviso to s. 10(2)(vi). It is 
not disputed that the income-tax authorities were right in treating this amount as 
an assessable income, but what is contended by the assessee is that the income-tax 
authorities were in error when they treated this amount of Rs. 15,608 as actual 
profits for the purposes of s, 28A. 

We have pointed out in Sir Kasturchand Lid. v. Commr. of I. T., Bombay, that 
the reasonableness or unreasonableness of the payment of dividend or a larger 
dividend has to be judged under this section (s. 23A) with reference to two factors 
mentioned in the section, viz. losses incurred by the company in earlier years or 
the smallness of the profits. Therefore, before the Income-tax Officer exercises 
his power under s. 283A and makes an order that the undistributed portion of the 
assessable income shall be deemed to have been distributed as dividends, he must 
be satisfied as to the profits of the assesseecompany; and in determining what the 
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profits arc, what we laid down in that case was that the profits must not be the 
assessable profits but the actual profits from the commercial point of view. Now, 
undoubtedly the assessable income as pointed out was Rs. 48,761 and admittedly 
the dividend declared was less than 60 per cent. of these profits. Thereforeit was 
competent to the Income-tax Officer to raise the dividend to 60 per cent. But 
before he exercised his power it was incumbent upon him to consider the actual 
profits earned by the assessee company, and the question before us is whether, 
although the sum of Rs. 15,608 may be assessable profits for the purpose of 
distribution of dividend, this sum of Rs. 15,608 could be considered to be actual 
profits or not. f 

When we turn to the Income-tax Act, what seems to conclude the matter is the 
definition of “income” in s. 2(6C). This is an inclusive definition and it includes in 
the definition of “income” any sum deemed to be profits under the second proviso 
to cl. (vii) of sub-s. (2) of s. 10. Therefore, but for this inclusive definition and 
but for the Legislature making the amount realised by the assessee by sale of an 
asset which is in excess of the written down value, a notional or artificial income, 
it would not have been income which would have been assessable to tax. When 
we turn to the profits and loss account of the assessee company, this amount } 
has not been shown as profit, in our opinion rightly so, because the excess realised 
by the assessee company is not profit in a commercial sense but it is only notional 
profit which is liable to tax by reason of the provisions of the second proviso to 
s. 10(2) (vii) and by reason of the definition of “income” in s. 2(6C). 

The contention of the Advocate General is this that depreciation is allowed in 
respect of this asset and the depfeciation was provided from the profits made by the 
assessee company, and when depreciation was allowed, that amount was debited 
to the profit and loss account. When the asset is sold and it realises a larger 
amount than the written down value, then the difference should again be brought 
back in the profit and loss account and shown as a profit. The Advocate General 
says that a proper profit and loss account ought to show the sum of Rs. 15,608 
to the credit of the profit and loss account of the assessee company. 

This contention of the Advocate General is obviously untenable, because if the 
sum of Rs. 15,608 constitutes actual profits of the assessee company during the year 
of account, then it could be taxed irrespective of and independently of the second 
proviso to s. 10(2)(viz). It is nobody’s case that Rs. 15,608 can be taxed inde- 
pendently of the second proviso to s. 10(2) (vit). If it can only be taxed as notional 
income or notional profit, then obviously from the commercial point of view it 
cannot find a place in the profit and loss account. The real position, it seems to us, 
is this that when an asset is depreciated from year to year and the depreciation 
is debited to the profit and loss account and comes out of the profits of a company, 
that amount constitutes a reserve created by setting aparta portion of the profits 
from year to year and not distributing those ee or not otherwise dealing with 
those profits. If an asset subsequently is sold and is sold for a higher price than 
its depreciated value, it cannot be said that the higher amount realised is the profit 
made by the company in that year. The excess may be set off against the reserves 
accumulated by the assessee in the past. But s. 28A does not require the Income-tax 
Officer to consider the reserves built up by the company in the past. What 
it requires him to consider is what is the extent of the actual profit made by the 
assessee company in the year of account, and therefore what the Advocate General 
really argues is that the assessee company should bring into the profits of the year 
of account its past accumulated profits or its past reserves. That is not the 
scheme of s. 238A and that is not the factor that the Income-tax Officer has got to 
consider in determining the reasonableness or the unreasonableness of the dividend 
declared by the company. 

It is then pointed out that in this particular case only part of the depreciation 
was allowed with regard to this asset in the earlier year but the bulk of it was allowed 
in the accounting year, viz. from April 1946 to the end of March 1947, and therefore 
it is said that, at least as far as this case is concerned, it cannot be said that this 
depreciation constituted a reserve which had been built up in the past. _In putting 
forward this argument what the Advocate General is really contending 1s that 
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depreciation. with regard to this asset should not have been allowed in the year of 
account. In our opinion it is not open to the Advocate General to take up that 
contention, because the income-tax authorities have allowed depreciation with 
regard to this asset in the year of account, nor have they contended that by reason 
of thg fact that the asset was sold in the accounting year this depreciation was 
not permissible or that this depreciation could not come out of the profits made by 
the assessee company. Therefore the principle that we have laid down must apply 
to all cases and we cannot make an exception in the case of the assessee; and the 
principle is this that when you are considering the profits of a company for the 
purposes of s. 28A and when you have to take into consideration the actual or the 
commercial profits, you cannot take into consideration profits made in the past 
years which have been allocated to a depreciation reserve or to any other reserve. 
The only factor to be taken into consideration is the profits of the relevant year and 
those profits are as shown in the profit and loss account in which profit and loss 
account depreciation is a permissible deduction in order to arrive at the real net 
profits earned by the assessee. Therefore, in our opinion, the net profits which 
were earned by the assessee company, which were the real net profits from the 
commercial point of view, was the amount shown by the assessee company in 
| the profit and loss account, subject to certain adjustments made by the income-tax 
\authorities but not with the addition of the sum of Rs. 15,608 which constituted 
E notional or artificial income which was undoubtedly liable to tax but which can 
no view of the case be looked upon from the commercial point of view as consti- 
tuting the profits of the assessee company for the year in question. 
We, therefore, answer the question submitted to us in the negative. The 
Commissioner to pay the costs. 


Attorneys for applicant: Dikshit, Maneklal & Co. 
Attorney for respondent: N. K. Petigara. 





Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


THE COMMISSIONER OF INCOME-TAX, EXCESS PROFITS TAX, BOM- 
BAY CITY I v. MAZAGAON DOCK LTD.* 

Indian Income-tax Act (XI of 1922), Sec. 42(2)—Assessee resident company doing business of ship- 
repairers—Share capital of resident company beneficially owned by non-resident shipping com- 
pantes—Arrangement between resident company and non-resident companies whereby resident 

` company undertaking to repair ships of non-resident companies at cost price and without profiti— 
Applicability of s. 42(2) to case of resident company. 

The assessee was a limited liability company carrying on the business of marine engineers 
and ship-repairers. It was resident and ordinarily resident. The entire share capital of the 
assessee company was beneficially owned in equal shares by two non-resident British shipping 
companies. An arrangement was arrived at between the assessee company and the shipping 
companies whereby the agssessee company undertook to repair the ships of these two companies 
at cost price without any margin of profit for the assessee company. The income-tax autho- 
rities taking the view that s. 42(2) of the Indian Income-tax Act, 1922, applied to the case of 
the assessee, worked out the profit which would have ordinarily been made out of this business 
activity on the part of the assessee company and assessed it to tax for the relevant assessment 
years. The assessee contended that s. 42(2) was not applicable as the non-resident companies 
did not carry on business with it. On the question ofthe applicability of s. 42 (2) of the Act:— 

Held, that on the facts of the case the activity of the non-resident companies was a business 
activity, and as that business activity was with the assessee, the non-resident companies could 
be said to be carrying on business with the resident assessee, and that, therefore, s. 42 (2) 
of the Act was applicable. 

The essential requirement of s. 42(2) of the Indian Income-tax Act, 1922, is not that the 
non-resident should carry on business in the taxable territories. The essential requirement 
is that the resident should carry on business in the taxable“territories which business would 
ordinarily yield profits. ‘The non-resident is introduced in this sub-section because by reason 
of the close connection between the resident and the non-resident, the resident agrees to a 


* Decided, February 24, 1955. Income-tax Reference No. 52 of 1954. 


476 {HE BOMBAY LAW REPORTER. fvon. LVI. 


scheme by which he does not charge any profits, allows the non-resident the benefit of his 
business, and in a sense permits the non-resident to benefit by the profits which the resi- 
dent would have made and which would have been liable to taxation. 

All that is necessary in order that it could be said that a non-resident is carrying on business 
with a resident is that the non-resident must carry on an activity in relation to the resident, 
which activity can be characterised as a business activity. Every activity of a non-resident 
in relation to a resident would not be a business activity. But if the activity is in relation 
to the business of the non-resident, then there is no reason to suggest that the non-resident is 
not carrying on business with the resident. 


Tue Mazagaon Dock Ltd., Bombay (assessee), was a limited liability company 
carrying on the business of marine engineers and ship-repairers, Its status was 
that of a ‘‘resident and ordinarily resident.” Its entire share capital was bene- 
ficially owned in equal shares by two British companies, the P. & O. Steam Naviga- 
tion Co. and the British India Steam Navigation Co., Ltd. The business of the 
assessee company included the repair and maintenance of the ships of the two 
aforesaid companies whenever their ships called at the port of Bombay. The 
arrangement between the assessee and the two companies was that the assessee 
was to repair the ships of the two companies at cost price and that there would be 
no margin of profit for the assessee. 

The income-tax authoritics considered that owing to the close connection between 
the non-resident companies and the resident assessee company, the course of 
business of the assessee was so arranged that the business done by the assessee 
with the non-resident companies produced to the assessee no profits and, therefore, 
the provisions of s. 42(2) of the Indian Income-tax Act, 1922, were attracted. 
The Department, therefore, worked out the profits which might be expected to 
arise in the business done by the assessee with the non-resident companies during 
the relevant assessment years. The assessee’s contention that the Income-tax 
Officer was wrong in applying the provisions of s. 42(2) of the Act was rejected by 
the Appellate Assistant Commissioner. 

The assessee appealed to the Appellate Tribunal contending that inasmuch as 
the non-resident companies were not carrying on any business as such with the 
assessee, s. 42(2) had no application to the facts of the case. There was a difference 
of opinion between the members constituting the Tribunal. The Accountant 
Member, P. C. Malhotra, was of the opinion that s. 42(2) of the Act did not apply 
to the facts of the case inasmuch as the non-resident companies weregnot carrying 
on any business with the assessee. It was not the business of the non resident com- 
panies to get their ships repaired by the assessee, as their business was to ply ships 
for hire. The Judicial member, A. R. Aggarwal, held that s. 42(2) of the Act was 
applicable, for the following reasons :— 

“It is firstly argued by Mr. Kanga on behalf of the assessee that the non-resident companies 
are not carrying on any business with the assessee company in the taxable territories and in any 
case there is no close ‘business connection’ between them and thus provisions of s. 42(2) are not 
attracted. In my opinion, the expression ‘carries on business with a person resident in the taxable 
territories’ has to be read in the light of the expression used later on, i.c. ‘the business done by the 
resident person with the person not resident or not ordinarily resident produces to the resident 
either no profit or less than the ordinary profits which might be expected to arise in that business’. 
There cannot be any denial of the fact that the assessee company is carrying on business with the 
non-resident companies. In such a case, in my opinion, the expression ‘carries on business with a 
person resident in the taxable territories’ read with the above latter expression applies to a case 
where the resident asseasee is carrying on business with a non-resident person. In my opinion, the 
two expressions mean nothing more than the expression used in s. 42 (1), 1.6. ‘business connection’. 
If the non-resident and the resident persons have not a business connection and the business of the 
resident is arranged in such a manner as not to produce any profits or sufficient profits then the 
provisions of s. 42(2) are attracted. Nor am I agreed with the contention of Mr. Kanga that ‘the 
close connection’ envisaged in this sub-section means ‘close business connection’. In my opinion, 
the close connection may be of amy nature and equally applies to the assessee and the non-resident 
companies who are holding the entire share capital of the assessee company and thus control the 
activities of the assessec company. Even if the interpretation placed by Mr. Kanga has to be 
accepted then even I am clear on the point that the three companies have a close business connec- 
tion and hence s. 42(2) is clearly applicable.” 


| 
| 
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The matter was referred under s, 5A(7) of the Act to the President of the Tribunal 
who held that s. 42(2) of the Act had no applicability to the case. The assessee’s 
‘appeal was accordingly allowed. 
The following question of law was referred to the High Court :— 


“Whether on the facts and in the circumstances of the case any income falls to be included in 
the appellant’s assessment under section 42(2) ?” 


The reference was heard. 


M.P. Amin, Advocate General, with G. N. Joshi, for the applicant. 
N. A. Paikhivala, for the respondent. 


Amin. The assessee company is a subsidiary company of two British companies, 

the P. & O. Steam Navigation Co. and the British India Steam Navigation Co., 

i Ltd. The assessee company carries on the business of marine enginccrs and ship 

repairers. By an arrangement with the above two British companies the assessee 

1 did their work on cost basis with the result that it made no profit in the relevant 

\ years, The income-tax authorities rightly took the view that s. 42(2) of the 

Indian Income-tax Act, 1922, applied to the case of the assessee. They worked out 

the profit which the assessee would have ordinarily made and taxed it. The non- 

resident companies clearly had a business connection in India and they carried on 
usiness in India with the assessee company which was a resident. 


Palkhivala. The activity of the assessee with the non-resident companies did 
not amount to the carrying on of business in India by the non-resident companies. 
The present case is one of a busin nnection and such a case falls under s. 42(1) 
and not under s. 42(2). Section gA2) would be attracted only when the non- 
resident carries on such activities if¥india as would amount to business. 

[TzeNpoLKaR J. But prima facie would it not mean that the non-resident must 
have a business connection in India ?] i 

No. Having a business connection necd not always amount to the carrying on 
of business. 

[Cusacua C. J. Is it notcorrect that under s. 42 you tax the resident by reason 
of the connection with the non-resident ?] 

The words are not quite clear. The words ‘in the name of the resident’ used 
in s. 42(2) indicate that the income is still of the non-resident. When a person who 
is not a trader buys for his own purposes from a shop, he cannot be said to be carry- 
ing on business with the shop. The distinction is between the operations inciden- 
tal to the carrying on of the business and the actual carrying on of the business. 
Here, the business of the non-resident companies was to ply ships. The repairing 
of the ships was merely incidental to that business and hence it could not be said 
that the non-resident companies carried on business in India. Repairing ships was 
the business of the resident but not of the non-resident companies as it did not form 
a part of the non-residents’ profit-making activity. ek 

[Tenpoixar J. According to you in business there must be a possibility of 
both the parties to it making profit by it. But s. 42 in terms deals with cases 
where there is no profit or less than usual profit. | 

But the opening words of s. 42 make it clear that it was not intended to apply 
to a case where a non-resident did not carry on business in India. The real test 
under the statute is that the non-resident must carry on his business in the taxable 
territories and not merely carry on operations incidental to his business. 

[Cuacia C. J. Carrying on of business can only mean carrying on of business 
dealings with some continuity.] . 

If that was intended then the same words would have been used in s. 42(2) as in 
s. 42 (1). 

[TENDoLkAaR J. But assuming the idea of continuity, when you say that 
Mazgaon Dock Ltd. carried on business with P. & O. Co. it must mean that P. & O. 
Co. carried on business with Mazgaon Dock Ltd.] 

When A carries on business with B, it does not necessarily mean that B carries 
on business with A. Unless the words of the section are very clear, the assessee 
cannot be brought within the ambit of s. 42(2). The term “business” has been de- 
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fined, for the purposes of taxing statutes, as ‘‘the scheme of profit-making”, Here 
having the ships repaired was not a part of the non-residents’ scheme of profit- 
making, though it was incidental to it. 


M.H. K. 


Cuacia C. J. The assessee is a limited liability company carrying on the busi- 
ness of marine engineers and ship-repairers. Itisresident and ordinarily resident. 
The entire share capital of the assessee company is beneficially owned in equal 
shares by two British companies, the P. & O. Steam Navigation Co. and the British 
India Steam Navigation Co., Ltd. The business of the assessee company includes 
repair and maintenance of ships and an arrangement was arrived at between the 
assessee company and the P. & O. Steam Navigation Co. and the British India 
Steam Navigation Co. that the assessee company will repair the ships of these two 
companies at cost price and will charge no profit. Therefore the result of the 
assessee company carrying on the business of repairing ships of these two British 
companies was that it made no profit for the relevant assessment years. The 
income-tax authorities took the view that s. 42(2) applied to the case. They work- 
ed out the profit which would have ordinarily been made out of this business acti- . 
vity on the part of the assessee company and assessed it to tax, and the question 
that arises for our consideration is whether on these facts s. 42(2) applies. 


Now, s. 42(1) deals with the income, profits or gains which arise through a busi- 
ness connection in India which a non-resident may have, and such income, profits 
or gains of the non-resident are made liable ‘ax, and the tax has to be imposed 
either in his name or in the name of his agéiigwhich may be appointed under the 
provisions laid down in the Act, and if the ta imposed in the name of the agent, 
then the agent is deemed to be for all purposes of the Act the assessee in respect of 
such income-tax. Section 42(2) deals with an entirely different set of circumstances. 
A resident may carry on business in the taxable territories with a non-resident 
and there may be a close connection between the resident and the non- 
resident and by reason of that close connection the resident may not make 
any profit out of the business that it is carrying on with the non-resident. The 
Legislature lays down that if such a situation arises, it will not permit the non- 
resident to deprive the Indian revenue of the tax on the profits which the resident 
would ordinarily have made. In the case of s. 42(2) the tax is to be imposed in the 
name of the resident person who shall be deemed to be for all purposes of the Act 
the assessee in respect of such income-tax. Therefore it seems that whereas s. 42(1) 
is aimed at the income, profits or gains which the non-resident might make and 
which might escape taxation but for the provisions contained in that sub-section, 
the provisions of sub-s.(2) are aimed at the resident whose profits would escape 
taxation but for the provisions contained in that sub-section. 


Now, in our opinion on a true reading of sub-s.(2), what has got to be determined 
in the first place is whether there is a resident in the taxable territories who is 
carrying on a business. It is then necessary to consider whether such business 
would ordinarily have yielded profits. If such a business would have ordinarily 
yielded profits, it is next to bedetermined whether the resident is carrying on busi- 
ness with a non-resident, If he is so carrying on business, it: has also got to be 
established that there is a close connection between the resident and the non- 
resident. Now, in this case certain facts are beyond dispute. It is not disputed 
that the resident, the assessee in this case, the Mazgaon Docks Ltd., is carrying on 
business in the taxable territories of repairing ships. It is not disputed that ordi- 
narily the business activity of the assessee would have yielded profits. It is not 
disputed that the resident is carrying on business with the non-resident, the two 
shipping companies to which reference has been made. It is not disputed that 
there is a close connection between the resident and the non-resident companies. 
But the only point on which Mr, Palkhivala says that sub-s.(2) has no application 
is that according to him the non-resident does not carry on business with the re- 
sident and therefore one of the important conditions of sub-s.(2) has not been com- 
plied with. Mr, Palkhivala says that the business of the non-resident is to ply ships, 
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it is not its business to repair ships, and when it repairs ships, it repairs them in the 
course of its business, and what is done in the course of ones business is not the 
same as carrying on that business itself, Undoubtedly the two shipping companies 
are not carrying on the business of repairing ships, but in advancing that argument 
Mr. Palkhivala is reading sub-s.(2) as if it enacted that the non-resident must carry 
on business in the taxable territories. That is not what sub-s.(2) requires. Sub- 
section(2) requires that a person not resident carries on business with a person 
resident in the taxable territories, and in advancing the argument that he does he 
overlooks the important and vital distinction between the expression ‘‘carrying on 
business” and the expression ‘‘carrying on business with a certain person”. The 
essential requirement of sub-s.(2) is not that the non-resident should carry on 
business in the taxable territories. The essential requirement is that the resident 
should carry on business in the taxable territories which business would ordinarily 
yield profits. The non-resident is introduced in this sub-section because by reason 
of the close connection between the resident and the non-resident, the resident 
agrees to a scheme by which he does not charge any profits, allows the non-resident 
the benefit of his business, and in a sense permits the non-resident to benefit by the 
profits which the resident would have made and which would have been liable to 
A taxation. 
Now, Mr. Palkhivala says that there must be an equation between the business 
f the non-resident and the resident, and it is only then it could be said that the 
on-resident carries on business with the resident. According to him the sub- 
ection would only be made applicable if in this case the non-resident did the same 
Business as the resident ; in other words, it is only if the non-resident did the busi- 
ness of repairing ships, which is the same business as that of the resident, that sub- 
section would have any application. We do not understand why the scction re- 
quires such an equation. It is difficult to understand why, if the resident carries 
on business with the non-resident—and that positionis not disputed by Mr. Palkhi- 
vala—it would not equally be said that the non-resident carries on business with the 
resident. If the Mazgaon Docks in repairing ships of the two shipping companies 
is carrying on business with those two shipping companies, equally and as clearly 
the two shipping companies are carrying on business with the Mazgaon Docks. 
Business is not a unilateral act. Business is brought about by a transaction bet- 
ween two or more persons, and if there is an activity which is a business activity 
and that oe is carried on between two persons, then each is carrying on busi- 
ness with the other and not only one party to that activity is carrying on business 
with the other. All that is necessary in order that it could be said that a non- 
resident is carrying on business with a resident is that the non-resident must carry 
on an activity in relation to the resident, which activity can be characterised as a 
business activity. It is perfectly true that every activity of a non-resident in 
relation to a resident would not be a business activity. But if the activity is 
sufficiently continuous and if the activity isinrelation to the business of the non- 
resident, then there is no reason to suggest that the non-resident is not carrying on 
business with the resident. 

We must construe sub-s.(2) bearing in mind the object which the Legislature 
intended to carry out by enacting this sub-section and we must look at the whole of 
that sub-section in order to give proper cffect to it. It would be erroneous, in 
our opinion, merely to wrench from its context the first part of sub-s.(2) and to 
give to it a meaning which will render the whole object of the Legislature futile. 
What Mr. Palkhivala wants us to do is to construc the first part of the sub-section 
as if that was the key to the whole of that sub-section. In our opinion that is not 
the correct approach to the sub-section. If it is borne in mind that what the Legis- 
lature intended to tax was the business activity of the resident, which business 
activity would ordinarily have yielded profits but which does not yield profits by 
reason of the close connection between the resident and the non-resident, then, in 
our opinion, there is no difficulty in putting the proper construction on the expression 
that the non-resident carries on business with a person resident in the taxable 
territories. It has also been urged by Mr. Palkhivala that before an activity can 
be characterised as a business activity, it must form part of a scheme of profit 
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making. He says that whether in fact profits are made or not, the scheme must 
be intended to earn or make profits, and it is said that this particular activity of 
the non-resident cannot be a part of the scheme of profit making. We are not 
prepared to accept the proposition that before s. 42(2) is attracted it is necessary 
that not only the business activity of the resident must be such as would ordinarily 
yield profits, but also the business activity of the non-resident must be such as 
would ordinarily yield profits. But even assuming that was so, it is again difficult 
to understand how the activity on the part of the shipping companies to get their 
eet repaired isnota part of thescheme of profit making. The P. & O. Company 
the British India Steam Navigation Company, we take it, pride themselves on 
putting on the sea seaworthy ships and they can only make profits provided they 
have ships which are seaworthy, and in order to make ships seaworthy we again 
assume and rightly that they have to be repaired from time to time. Therefore in 
repairing their ships the two shipping companies are pursuing a scheme of profit 
making. It is fallacious to suggest that the only scheme of profit making is of 
plying ships and getting passengers or cargo to be carried by those ships. Neither . 
shipping company would have any passengers or cargo unless their ships were in a 
fit condition and they can only be in a fit condition provided they are properly , 
repaired from time to time. Therefore even from that point of view in our opinion 
the activity of the non-resident is a business activity, and as that business activity ` 
is with the resident, it would be true tosay that the non-resident carries on business 
“with the resident. 
In our opinion, therefore, the Tribunal was in error when it took the view that 
on the facts of this case s. 42(2) had no application. We will, therefore, answer the 
question submitted to us in the affirmative. With regard to the quantum, that 
question must be left to the Tribunal. The quantum will be fixed by the Tribunal 
in accordance with the provisions of s. 42(2). The asscssee to pay the costs. 


Attorney for applicant: N. K. Petigara. 
Attorneys for respondents: Crawford/Bailey & Co. 


Before the How ble Mr. M. C. Chagla, Chief Yustice, and Mr. Justice Tendotkar. 


THE COMMISSIONER OF INCOME-TAX, BOMBAY NORTH, KUTCH 
AND SAURASHTRA v. THE VIJAY MILLS CO., LTD.* 

Business Profits Tan Act (XXI of 1947), Secs. 17, 19-—Business Profits Tax Rules, 1947, rr. 12, 13, 14 
—Indian Income-tax Act (XXT of 1922), Secs. 33(2A), 33(4)—Appeal against order of Appellate 
alssistant Commissioner filed by Income-tax Officer—Whether period of limitation for filing such 
appeal runs from date when order communicated to Income-taz Officer or from date when order 
communicated io Commissioner of Income-tawe—Appellate Tribunal whether can condone delay 
in filing appeal barred by limitation. 

For the purposes of filing an appeal under s. 17 of the Business Profits Tax Act, 1947, read 
with the Business Profits Tax Rules, the period of limitation is to be computed from the date 
the order of the Appellate Assistant Commissioner is communicated to the Income-tax 
Officer filing the appeal and not from the date the order is communicated to the Commissioner 
of Incomc-tax. 

Under r. 12 of the Business Profits Tax Rules limitation runs from the date of the receipt 
of the order in question, and the receipt can only be by the party aggrieved by the decision 
of the Appellate Assistant Commissioner. 

Rule 14 of the Business Profits Tax Rules gives the right to the Commissioner of Income- 
tax to be represented in a competent appeal. If the appeal is not competent because it is 
barred Ly limitation, no question of the Commissioner being represented at the hearing of the 
appeal arises. ‘Ihe right that is given to the Commissioner to be represented at the hearing 
is not as an appellant but as an income-tex authority interested in the decision given by the 
Appellate Assistant Commissioner. 

The Appellate Tribunal has no jurisdiction under s. 17 of the Business Profits Tax Act, 
1947, to condone delay in filing an appeal which is barred by limitation. 


* Decided, February 25,1965. Income-tax Reference No. 58 of 1054. 
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Section 17 of the Business Profits Tax Act, 1947, does not confer upon the Appellate 
Tribunal the same powers that the Tribunal has under the Indian Income-tax Act, 1022, 
with regard to admitting appeals. The powers it confers are only with regard to disposing 
of appeals. 

Tue Vijay Mills Co., Ltd. (assessees) were assessed on the sumof Rs. 24,16,548, 
on March 9, 1950. The assessees appealed to the Appellate Assistant Com- 
missioner on April 21,1950. The Appellate Assistant Commissioner decided the 
appeal and passed an order thereon on June 26, 1951. A copy of this order was 
served on the Income-tax Officer on June 28,1951. A copy of this order was also 
forwarded to the Commissioner of Income-tax and it was received by him on July 
4, 1951. Under the orders of the Commissioner of Income-tax the Income-tex 
Officer filed an appeal before the Appellate Tribunal against the orderof the Ap- 
pellate Assistant Commissioner on September 4, 1951. A preliminary objection 
was taken by the assessees that the appeal was barred by limitation under s. 17 of 
the Business Profits Tax Act, 1947, read with r. 12 of the Business Profits Tax Rules. 
The Income-tax Officer contended that limitation commenced from July 4, 1951, 
the date on which the Commissioner of Income-tax received the copy of the order 
passed by the Appellate Assistant Commissioner. He contended in the alternative 
that in any case there was sufficient cause for condonation of the delay and that the 
delay be condoned and the appeal admitted. The Tribunal held that the period 
‘of limitation started from the date the order of the Appellate Assistant Commis- 
sioner was communicated to the Income-tax Officer on June 28, 1951, and that the 
Tribunal had no power to condone the delay, observing in its order, as follows :— 

“Rule 12 of the Business Profits Tax Rules reads as follows :— 

‘12. Time limit for appeals to Appellate Tribunal.—An appeal to the Appellate Tribunal :— 

(a) under section 17 against an order of the Appellate Assistant Commissioner of Income- 
tax under section 15 or 16 of the Act; or 

(b) against any disallowance made by thejIncome-tax Officer under rule 5 of Schedule I 
to the Act; or 

(c) against an allocation of business profits tax under sub-section 5 of section 8 of the Act 
for the purposes of section 10 of the Act ; 

shall be made at any time hefore the expiry of sixty days from the date of receipt of the order 
in question.’ : 

It is clear from the language of this section [s. 17] read with the rule that the appeal has to be 
preferred by the Income-tax Officer and the order of the Appellate Assistant Commissioner has 
to be communicated to him from which date the limitation starts. Consequently, these appeals 
ate clearly barred by limitation. 

The departmental representative relics on the language of s. 83(2) of the Indian Income-tax 
Act. According to that sub-section it is clear that the appeal has to be filed by the Income-tax 
Officer on the direction of the Commissioner of Income-tax and the order of the Appellate Assistant 
Commissioner of Income-tax has to be served on the Commissioner of Income-tax from which date 
the limitation starts. 

The departmental representative also relies on the wordings of rr. 18 and 14 of the Business 
Profits Tax Rules according to which the Tribunal has to adopt the same procedure as that 
available in appeals under the Indian Income-tax Act and the Commissioner is empowered to be 
represented before the Tribunal. In our opinion, even though the procedure to be adopted is 
the same, yet it docs not enlarge the scope of s. 17 and does not militate against the language of 
T. 12 of the Business Profits Tax Rules under which the period prescribed is 60 days from the 
date of the service of the Appellate Assistant Commissioner's order to him, i.c. the Incomc-tax 
Officer. Consequently, we have no hesitation in holding that the appeals to the Tribunal are 
barred Ly limitation. 

It is argued by the assessee that the Tribunal has no power to condone the delay. From a read- 
ing of the wordings of s. 17 it is clear to us that no such power has been given to the Tribunal. 
Such power is given to the Tribunal under s. 88(2.4) of the Indian Income-tax Act, but that sec- 
tion is not made applicable to Business Profits Tax Act appeals. Consequently, we also hold tha 
the Tribunal has no power to condone the delay.” : 


The following questions of law were referred to the High Court :- — 


“(1) Whether for the purposes of filing an appeal under section 17 of the Business Profits 
Tax Act read with the Business Profits Tax Rules the period of limitation is to be computed from 
the date the order of the Appellate Assistant Commissioner is communicated to the Income-tax 
LR.—81 
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Officer filing the appeal or to the Commissioner of Income-tax ? 
(2) Ifthe answer to the first question is against the Department, whether the Tribunal 
had power to condone the dealy ?” 


The reference was heard. 


M. P. Amin, Advocate General, with G. N. Joshi, for the applicant. 

R. J. Kolah, for The Vijay Mills Co., Ltd., The Rohit Mills Co., Ltd., and the 
Laxmi Cotton Mills Co., Ltd., Ahmedabad. 

> V. Mujumdar, for The New Menekchowk Spg. & Wvg. Mills Co., Ltd., Abme- 
dabad. 


Amin. The first point in this reference is as to what is the starting point of the 
period of limitation for an appeal to the Appellate Tribunal under the Business 
Profits Tax Act, 1947. Section 17 of the Act confers the right of appeal. Under 
r. 12 of the Business Profits Tax Rules, 1947, the period of limitation prescribed 
is 60(sixty days) from the receipt of the order. Rule 14 confers on the Com- 
missioner the right to be represented before the Appellate Tribunal or Appellate 
Assistant Commissioner at the hearing of any appeal or application. Rule 18 
provides that in an appeal before the Appellate Tribunal the same procedure, so 
far as possible, shall be followed as under the Indian Income-tax Act, 1922. Rule 
14(2) provides for notice being given to the Income-tax Officer of the hearing of 
any appeal. It is implied that notice must be given to the Commissioner as he 
has a right to be represented at the hearing of the appeal. ; 

[Cuaca C.J. Who is the aggrieved party under the Act ?] 

The Income-tax Officer, but the Commissioner has a right to be heard. Hence 
limitation can commence only on the receipt of the notice by the Commissioner. 
Under s. 33 of the Income-tax Act the Commissioner has the power to direct the 
Income-tax Officer to appeal against any order passed by the Appellate Assistant 
Commissioner. The scheme is the same under this Act. 

[Tenpotxar J. The difference is that under this Act the Income-tax Officer is 
the appellant while under the Income-tax Act he appeals as representing the 
Commissioner, ] 

But under both the Acts the Commissioner can direct the Income-tax Officer 
to appeal. The second point is that since the same procedure is prescribed with 
reference to appeals in this Act as in the Income-tax Act the Appellate Tribunal 
would have the power to condone delay as provided by s. 38 (24) of the Income- 
tax Act. 

[TenpoLkar J. Has that section been made applicable to the Business Profits 
Tax Act ?] 

It is not one of the sections enumerated in r. 4A of the Business Profits Tax Rules. 
But s. 17 gives the same power to the Appellate Tribunal in disposing of the appeal 
as under the Income-tax Act. 

Kolah. Once the period prescribed expires, the other side acquires a vested 
tight. Power to condone delay in filing the appeal can never be procedural. 

Amin. The power to dipose of the appeal includes the power to dispose of it 
a preliminary ground such aslimitation. See Commr. of Inc.-Tax v. Shahzadi. 

egum, 

[CuactaC. J. But we have taken a contrary view.] 


Even under O. XLI, r. 11, of the Code of Civil Procedure, 1908, when an appeal is 
rejected on the ground that it is barred by the law of limitation, it is disposed of. 


M. H.K. 


Cgacua C. J. Two questions arise on this reference, one is the proper period of 
limitation in the case of an appeal preferred under the Business Profits Tax Act 
against a decision of the Appellate Assistant Commissioner, and the other question 
is whether the Appellate Tribunal has jurisdiction to condone delay if the appeal 
is out of time. 


1 (1951) 21 LT. R. 1 
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Under s. 17 of the Business Profits Tax Act it is provided that : 

“Any Income-tax Officer or any person in respect of whose business an order under section 
12 has been passed and who objects to an order passed by an Appellate Assistant Commissioner 
of Income-tax under section 15 or section 16 may, within the prescribed time and in the prescribed 
manner, appeal against such order to the Appellate Tribunal constituted under the Indian Income- 
tax Act, 1922, and that Tribunal shall have all such powers in disposing of the appeal as it has 

in respect of appeals preferred to it under the said Act.” 
Rules have been framed under the Business Profits Tax Act and r. 12 is the material 
rule and that rule in sub-s. (a) provides that an appeal to the Appellate Tribunal 
under s.17 of the Act against an order of the Appellate Assistant Commis- 
sioner of Income-tax under s. 15 ors. 16 of the Act shall be made at any time 
before the expiry of sixty days from the date of receipt of the order in question. 
Then r. 18 provides that the procedure to be followed on an appeal to the 
Appellate Tribunal under the Act shall be the same, as nearly as may be, as that 
prescribed in respect of appeals to that Tribunal under the Indian Income-tax Act, 
1922. Rule 14 provides that at the hearing of any appeal or application under the 
Act by the Appellate Tribunal or an Appellate Assistant Commissioner, the Com- 
missioner shall have the right to be represented by the Income-tax Officer or such 
. other person as may be appointed by the Commissioner in that behalf, and sub- 
r.(2) provides that notice of the date appointed for the hearing of any appeal or 
pplication under the Act shall also be given to the Income-tax Officer concerned. 


Now, the facts here are that the Income-tax Officer was served with the order of 
the Appellate Assistant Commissioner on June 28, 1951. That order was also 
served on the Commissioner of Income-tax on July 4, 1951. The appeal that 
was preferred by the Income-tax Officer was out of time if limitation ran from 
June 28, 1951. The contention of the Commissioneris that limitation runs not from 
June 28, 1951, but from July 4, 1951. It is clear that under r. 12 limitation runs 
from the date of the receipt of the order in question, and the receipt can only be by 
the party aggrieved by the decision of the Appellate Assistant Commissioner. If 
the party aggrieved is the assessee, then this limitation would run from the receipt 
of the order by the assessee. If the Income-tax Officer is aggrieved, then limitation 
will begin to run from the date of the receipt of the order by the Income-tax Officer. 
It must be borne in mind that s. 17 gives theright of appeal both to the Income-tax 
Officer and to the assessee ; and therefore the appellant when the order is made 
against the Income-tax Officer is the Income-tax Officer himself. What is relied 
upon by the Advocate General is r. 14 and he says that right is given to the Com- 

issioner to be represented at the hearing of the appeal, and therefore it is neces- 
sary that the Commissioner should also receive the order and limitation should 
begin to run from the date when the Commissioner receives the order. 


That contention is obviously untenable. Limitation cannot begin to run from 
two dates. H limitation once begins to run when the Income-tax Officer received 
the order on June 28, then it is impossible to contend that limitation also began 
to run from the subsequent date, viz. July 4, In the second place r. 14 gives the 
right to the Commissioner to be represented in a competent appeal. If the appeal 
is not competent because it is barred by limitation, no question of the Commissioner 
being represented at the hearing of the appeal arises. Thirdly the appellant is not 
the Commissioner. The appellant is the Income-tax Officer, and the right that 
is given to the Commissioner to be represented at the hearing is not as an appellant 
but as an income-tax authority interested in the decision given by the Appellate 
Assistant Commissioner. 


Reference is then made to sub-r. (2) ofr. 14 which provides for a notice of the 
date of the hearing of the appeal being given to the Income-tax Officer concerned, 
and the Advocate General says that it is really the Income-tax Commissioner who 
is in the first place entitled to receive the order made by the Appellate Assistant 
Commissioner, and by reason of sub-r.(2) itis provided that the Income-tax Officer 
should also be given a notice of the appeal. We do not understand why sub-r.(2) 
was framed. As the Income-tax Officer is the party before the Appellate Assis- 
tant Commissioner, undoubtedly if an appeal is preferred by the assessee a notice 
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of the appeal must be given to the respondent. The only reason why sub-r.(2) 
seems to have been framed is that the main r. 14 having provided that the Com- 
missioner should have a right to be represented at the hearing lest it should be 
suggested that a notice to the Commissioner would have been sufficient the Legisla- 
ture seems to have provided, for the sake of caution, that the notice of the hearing 
of the appeal should also be given to the Income-tax Officer concerned. In our 
opinion, therefore, it is clear that limitation began to run from June 28, when the 
Income-tax Officer admittedly received the order passed by the Appellate Assis- 
tant Commissioner and thercfore the appeal filed by him to the Appellate Tribunal 
was barred by limitation. 

The next question is whether the Appellate Tribunal has jurisdiction to condone 
delay. In this connection what is relied upon is the provisions of s. 17 of the Busi- 
ness Profits Tax Act that the Tribunal shall have all such powers in disposing of the 
appeal as it has in respect of appeals preferred to it under the said Act; and re- 
liance is placed on s. 88 (24) of the Income-tax Act which confers upon the Ap- 
pellate Tribunal a power to admit an appeal after the expiry of the period of limi- 
tation if it is satisfied that there was sufficient cause for not presenting it within time. 
It is urged that by reason of s. 17 this power which the Appellate Tribunal has 
under the Income-tax Act has also been conferred upon the Appellate Tribunal 
dealing with cases under the Business Profits Tax Act. Now, it is to be noticed 
that the powers that are conferred upon the Appellate Tribunal are not general 
powers in reference to an appeal. The powers are limitcd to those which can be 
exercised in disposing of an appeal, and the question that we have to consider is 
what is the exact meaning to be given to the expression used by the Legislature 
“in disposing of the appeal.” 

When we turn to sub-s.(24) of s. 88 the power of the Appellate Tribunal to 
admit an appeal after the lapse of the period of limitation is to be found in that sub- 
section and after an appeal has been admitted the Appellate Tribunal under sub- 
s.(4) of s. 88 can dispose of the appeal by passing such order thereon as it thinks 
fit. Therefore the stage of the disposal of the appeal only arises after the appeal has 
been admitted and the powers of the Appellate Tribunal in disposing of the appeal 
arc subscquent to whatever powers it may have in admitting the appeal. Therefore 
it is only for the purpose of admitting the appeal that sub-s.(2A) of s. 88 confers 
upon the Tribunal the power to condone delay. Section 17 does not confer upon 
the Appcllate Tribunal the same powers that the Tribunal has under the Indian 
Income-tzx Act with regard to admitting appeals. The powers it confers are only 
with regard to disposing of appeals. Once this distinction is clearly borne in 
mind, it is clear that the Legislature has not conferred any power upon the Ap- 
pellate Tribunal to condone delay. . 

It may also be pointed out that s. 19 applies to the Business Profits Tax 
Act certain sections of the Indian Income-tax Act which have been made 
applicable by the Excess Profits Tax Act: and when we turn to the Excess Profits 
Fax Act, we find that s. 38(24)is notone of the sections that have been made 
applicable to the Excess Profits Tax Act, and therefore to the Business Profits 
Tax Act, and in the rules themselves we find that r. 4A applies certain provisions 
of the Indian Incomc-tax Act after adapting them forthe purpose of the Business 
Profits Tax Act and even in this rule we find no reference to s. 88(24). There- 
fore if the intention of the Legislature was that the Appellate Tribunal should 
have the power to condone delay, either they should have provided for it in the 
Act itself or under the rules framed under the Act or they would have made a 
clear provision that the provisions of s. 88(24) should be made applicable to cases 
arising under the Business Profits Tax Act. As rightly pointed out by Mr. Kolah, 
the assesscc obtains a vested right by the appeal which the Income-tax Officer 
could have preferred being barred by limitation, and before the Court deprived the 
assessce of that vested right the Court must be satisfied that there is a clear provi- 
sion in the law which entitled the appellate authority to condone delay and to 
deprive the assessee of his vested right. In our opinion there is no such provision 
and therefore we cannot assume that the Tribunal had the power to condone 
delay in the case of an appeal which was barred by limitation, 
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We must, therefore, answer the oo raised Qi ) from the date when the order 
was received by the Income-tax Officer, and (2) in the negative. The Commis- 
sioner to pay the costs. 


Attorney for applicant: N. K. Petigara. 
Attorneys for respondents: Manilal, Kher Ambalal & Co.: Y.P., Pandit. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY II v. HAJI 
AZIZ & ABDUL SAKOOR BROS.* 

Indian Income-taa Act (XI of 1922), Sec. 10(2)(a0)—Imports and Ewports (Control) Act (XVII of 
1047)—Sea Customs Act (VIII of 1878), Secs. 167(8), 188—<Assessee imporling gooas in 
contravention of Government notification—Customs authorities confiscating goods and giving 
asseasee option to pay fine in lisu of confiscatton—Assessee paying fine and claiming amount 
so paid as permissible deduction—Whether such amount falls within ambit of s. 10(2)(xv)— 
Court whether entitled to look at circumstances under which expenditure was incurred which is 
claimed as wholly and exclusively for business. , 

The assessee imported certain goods in breach of a notification issued under the Imports 
and Exports (Control) Act, 1847. The customs authorities confiscated the goods under 
s. 167(8) of the Sea Customs Act, 1878, and gave the assessee the option under s. 183 of the. 
Act of paying a fine in lieu of confiscation. The assessee paid the fine, andin the relevant 
assessment year he claimed the amount of the fine paid as a permissible deduction under s. 10 
(2)(æ0) of the Indian Income-tax Act, 1922:— 

Heid, that the amount claimed by the assessee could not be a permiésible deduction under 
s. 10(2)(2v) of the Indian Income-tax Act, 1922. 

The expenditure contemplated by s. 10(2)(ao) of the Indian Income-tax Act, 1922, is an 
expenditure which is laid out or expended for the purpose of carrying onthe business of the 
assessee lawfully. If an assessee spends money in order to carry out the business unlawfully, 
he would not be entitled to deduction under s. 10(2)(#v) of the Act. If certain expenses 
become necessary not because the assessee wants to carry on his business lawfully, but they 
become necessary because he has committed an unlawful act or has carried on the 
business in a manner prohibited by law,then these expenses cannot fall within the ambit of 
8. 10(2)(a0). 

In order to be satisfied that the expenditure was wholly and exclusively for the business, 
the Court must look at the circumstances under which that expenditure was incurred, and 
if the Court is satisfled that the circumstances were such as to disentitle the assessee to 
claim the deduction under 8. 10(2)(zv) of the Indian Income-tax Act, 1922, it must disallow 
the deduction. 

The Commissioners of Inland Revenue v. Alexander Von Glehn & Co., Lid 1, Maqbool Hussain 
v. State of Bombay? and Commr. of Ine.-Taw v. H. Hirjee, referred to. 


Hast Aziz & Abdul Sakoor Bros., Bombay (assessee), who were dealers 
in dates, imported large quantities of dates from Iraq. Under the Imports and 
Exports (Control) Act, 1947, read with certain Government notifications, the im- 
port of dates by steamers was prohibited, but their import by country craft was 
allowed. In breach of these notifications the assessee imported dates of the value 
of several lakhs of rupees by steamers. In respect of these goods the Collector of 
Customs gave the assessee an option to pay in lieu of confiscation a fine of Rs. 
1,68,950, under s. 188 of the Sea Customs Act, 1878. The assessee paid the fine 
and appealed to the Central Board of Revenue. The Board reduced the fine to 
Rs. 82,250. In the relevant assessment year the assessee claimed to deduct Rs. 
$2,250 as a permissible deduction under s. 10(2)(av) of the Indian Income-tax Act, 
1922. This was disallowed by the Income-tax Officer, and on appeal by the Ap- 
pellate Assistant Commissioner. In the appeal before the Appellate Tribunal 
there was a difference of opinion between the Accountant Member, P. C. Malhotra, 
and the Judicial Member, A. C. Aggarwal. The Accountant Member was of the 
opinion that as the assessee had paid the amount in order to get the stock-in-trade 

* Decided, February(25, 1955. Tncome-tax 2 (1958) 56 Bom. L. R. 13, 8.¢. 
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of the asssessee’s business, the expenditure incurred was an expenditure incurred 
wholly and exclusively for the purpose of the carrying on of the business of the 
assessee. The Judicial Member held that the import of dates by steamer being in 
contravention of the law any fine paid could not be held to be an expenditure of the 
trade, observing as follows :— 

“By no stretch of imagination can it be said that any penalty imposed on account of a breach 
or infraction of law is an expense of the trade. Similar contentions raised in the following two 
English cases were negatived : Inland Revenue Commissioners v. Warnes & Co. [1910] 2 K. B. 
444 and Inland Revenue Commissioners v. Von Glehn [1920] 2 K. B. 653. 

In the first case, the respondents who were oil exporters were sued for a penalty under the 
Customs Consolidation Act, 1876, s. 189, as extended by the Customs (War Powers) Act, 1915, 
8. 5, sub-s.(1), for the breach of orders and proclamations, relating to the requirements of the Board 
of Customs and Excise with respect to a consignment of oil shipped by them to Norway. The 
result of the action was that the respondents were made to pay as a mitigated penalty the sum of 
£ 2,000 and costs, and the question was whether they were entitled to treat this as a loss connected 
with or arising out of the trade or business within s. 100, Sch. (D), Case 1, r. 8, of the Income-tax 
Act, 1842. Rowlatt J. held that they were not. In the latter case, a penalty of £ 8,000 was 
imposed upon the appellants for the breach of orders and proclamations issued under the same 
statutory provisions, and they sought to deduct the amount from their profits as a loss connected 
with or arising out of their trade. In the course of his judgment, Lord Sterndale, M. R., observed ; 
as follows :— R : 

‘During the course of the trading this company committed a breach ofthelaw. As I say, it has 
been agreed that they did not intend to do anything wrong in the sense that they were willingly 
and knowingly sending these goods to an enemy destination : but they committed a breach of the 
Jaw, and for that breach of the law they were fined. That, as it seems to me, was not a loss 
connected with the business, but was a fine imposed upon the company personally, so far as a 
company can be considered to be a person, for a breach of the law which it had committed. It 
is perhaps a little dificult to put the distinction into very exact language, but there seems to me to 
be a difference between a commercial loss in trading and a penalty imposed upon a person or a 
company for a breach of the law which they have committed in that trading. For that reason 
I think that both the decision of Rowlatt J., in this case, and his former decision in Inland Revenue 
Commissioners v. Warnes & Co., which he followed, were right, and that this appeal should be 
dismissed with costs.’ 

In a later ruling in the case of Commissioners of Inland Revenue v. Alewander Von Glehn & 
Co. Lid., reported in 12 T. C. 282, it was held that the penalty and costs which a company had to 
pay for exporting goods to Russia and Scandinavia in violation of Customs (War Powers) Act, 
1915, were not admissible deductions in arriving at the profits of the company’s trade for excess 
profits duty purposes. These decisions were applied with approval in the case of Mask & Co. 
v. Commissioner of Income-taz, Madras, reported in (1948) I. T, R. 454, where it was held that 
the assessce’s action in disregarding the undertaking given was palpably dishonest and the award 
of damages which followed was not incidental to the trade and did not constitute expenditure 
falling within s. 10(2)(zit) of the Indian Income-tax Act. In the case of Ezecutors of Sardar 
Narian Singh, In re, reported in (1948) I. T. R. 478, the executors of the directors’ estate claimed 
a deduction of Rs. 85,000, the amount settled to be paid as a result of misfeasance proceedings 
taken against the directors for signing balance sheets which they knew to be incorrect. It was 
held that such sum cannot be allowed to be deducted against the income of the directors. Con- 
sequently, I am firmly of the opinion that the expenditure claimed cannot be allowed as a 
deduction.” 

The case was referred to the President of the Tribunal who agreed with the view 
of the Accountant Member and accordingly the sum of Rs. 82,250, claimed by the 
assessee, was allowed as a revenue expenditure. 

The following question of law was referred to the High Court :— 

“Whether on the facts and in the circumstances of the case, the payment of Rs. 82,250 is an 
allowable expenditure under section 10(2)(co) of the Indian Income-tax Act ?” 


The reference was heard. 
M. P. Amin, Advocate General, with G. N. Joshi, for the applicant. 
N. A. Paikhivala, with Sir Jamshed} Kanga, for the respondent. 


Amin. The question in this reference is whether an amount paid in lieu of 
confiscation of goods is allowable as deduction under s. 10(2)(av) of the Indian 
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Income-tax Act, 1922. The fine paid was in the nature of a penalty and hence it 
could never be allowed under s. 10(2)(av). ` 


Palkhivala. In several cases a personal penalty or an expenditure incurred in 
defending oneself against such a penalty has been disallowed. In this case the 
penalty attached to the goods and hence this case stands on a different footing. 
Moreover by paying this penalty the assessee has not exonerated himself from 
any personal penalty. 

TenpoLKaR J. Can the expenditure incurred by carrying on business in an 
illegal manner be allowed as expenditure under s. 10(2)(av) ?] 

Yes. Otherwise a person who carries on an illegal business would be taxed on 
his gross receipts—he would not get any deduction all. In the present case the 
assessee did not commit any illegalact himself. Heactually wrote to the exporter 
to send the goods by country-craft. In spite of this the exporter shipped the goods 
by steamer with the result that they were confiscated. If the assessee had done 
nothing further, the entire amount paid for the goods would have been allowed to be 
deducted as a loss. By paying the penalty the assessee salvaged the goods and 
reduced the loss. 

[Tenpotxar J. The assessee salvaged the goods from the consequences of his 
own illegal act.] 

The act of the assessee was not illegal but merely wrong. The case where Courts 
have disallowed such expenditure were decided on the basis that the penalty was 
personal. In the present case the assessec cannot be charged with having committed 
any illegality as the law permitted the assessee to pay the penalty and get back 
the goods. 


Amin. The whole basis of this argument is incorrect. If the goods are con- 
fiseated duc to an illegal act of an assessee, then the assessee would not be allowed 
to claim the price of the goods as a deduction under the Act. 


Palkhivala. See The Commissioners of Inland Revenue v. Alexander Von Glehn 
and Co., Lidt. The ratio in that case was that where the penalty is personal, it 
should not be allowed as a deduction. If the correct principle was that an amount 
which had to be paid by an assessee as he had committed a breach of the law 
could never be a permissible deduction, the learned Judges need not have decided 
the case on this ground at all. In the present case the penalty is clearly in rem 
and not in personam. 

[Cuacia C. J. But could confiscation not be a personal penalty? ] 

* No. See Magbool Hussain v. The State of Bombay.2 This case lays down that 
confiscation is a penalty in rem as it attaches to the goods and is not a personal 
penalty. In Commr. of Inc.-Tax v. H. Hirjee,? in which the assessee claimed a 
deduction in respect of the expenses incurred by the assessee in successfully defend- 
ing himself against a charge which would have subjected him to a penalty the 
Supreme Court rejected the test laid down by the Bombay High Court that in case 
the prosecution resulted in an acquittal the assessee could claim a deduction. 
Hence it is irrelevant for the purposes of claiming a deduction under the Act 
whether there has been an infraction of the law. In the present case the penalty 
was clearly paid in the course of carrying on of the business, 

[Tenporxar J. But it must be incurred in the course of carrying on of the 
business lawfully.] 

The words ‘lawful’ are absent from s. 10(2)(av). Section 10 deals with lawful 
as well as unlawful business. Moreover here the law permitted the assessee to 
pay the penalty and recover the goods. Sees. 167(8) and s. 188 of the Sea Customs 
Act, 1878. 


M. H. K. 
Cuaca C. J. In our opinion the question submitted to us by the Tribunal 


is capable only of one answer, although Mr. Palkhivala with considerable force 
has argued that it is only capable of the contrary answer. 


1 (1920) 12 T. C. 282. 3 (1958) 28 I. T. R. 427, a.c. 
2 (1958) 56 Bom. L. R. 18, 8.0. : 
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The facts are very brief. The assessee is an importer of dates from Iraq. 
At the relevant time there was a notification issued under the Imports & Exports 
Control Act prohibiting the import of dates by steamers. Import of dates was 
only permissible by country crafts. In breach of this notification the assessee 
imported large quantity of dates by steamers. The Customs authorities under 
s. 167(8) of the Sea Customs Act confiscated the dates which had been imported 
by steamers and they gave him the option under s. 188 of paying a fine of Rs. 82,250 
in lieu of confiscation. The assessee paid the fine and released the goods from 
the Customs authorities. In the relevant assessment year he claimed Rs. 82,250 
as a permissible deduction under s. 10(2)(v). 


Now, under s. 10(2)(¢v) what is a permissible deduction is an expenditure laid 
out or expended wholly and exclusively for the purpose of the assessee’s business, 
profession or vocation. Although the Legislature has not so stated it in express 
terms, we must read into s. 10(2)(zv) by necessary intendment that the expenditure 
contemplated by this sub-section is an expenditure which is laid out or expended 
for the purpose of carrying out the business of the assessee lawfully. In our opinion 
it is impossible to suggest that if an assessee spends money in order to carry out 
the business unlawfully, he would be entitled to deduction under s. 10(2)(av). 


If certain expenses become necessary not because the assessee wants to carry | 


out his business lawfully, but they become necessary because he has committed 


an unlawful act or has carried out the business in a manner prohibited by law, ' 


then those expenses cannot fall within the ambit of s. eta This is not a 
principle ot income-tax law ; it is a principle underlying all laws that no person 
can benefit by an unlawful act and no person can be permitted in support of his 
claim to put forward an act which is an unlawful act. In effect and in substance 
what the assessee is contending is that he committed an unlawful act, he did what 
was prohibited by law, by doing that he had to incur an expenditure and that 
expenditure should be permitted by us as falling within the ambit of s. 10(2)(av). 


It is urged by Mr. Palkhivala that this expenditure was necessary for salvaging 
the goods. He says that if he had not paid the fine and obtained the goods, he 
could not have traded with these goods, he could not have made profits on these 
goods, and the Income-tax Department could have obtained no tax at all, and in 
that sense according to him this expenditure was laid out wholly and exclusively 
for the purpose of his business. Now, it is erroneous to suggest that this fine was 
paid by the assessee in order to salvage the goods. Any amount Bees for safe- 
guarding or saving the stock-in-trade of a business would undoubtedly fall undey 
s. 10(2)(av), but Mr. Palkhivala puts the case of his client very euphemistically 
when he suggests that he paid this fine in order to save or safeguard his goods. 
This fine was paid as a consequence of the illegal act of the assessee, and it is 
a very far cry from paying a penalty for committing an offence to a case where 
a businessman spends money to salvage or safeguard his goods, A very fine 
distinction was sought to be drawn by Mr. Palkhivala between what he calls a 
penalty in rem and a penalty in personam. He points out that under the Sea 
Customs Act it was open to the Customs authorities to impose a penalty upon the 
assessee. It was also open to the customs authorities to confiscate the goods. 
He says that a case of a penalty may be different, but as far as confiscation is 
concerned it has nothing to do with the assessee personally ; it has only to do with 
the goods ; and therefore when he paid the fine in lieu of confiscation, he was trying 
to get over the effect of an order which, as it were, was directed against the goods. 
Now, we find it rather difficult to appreciate this very fine distinction. If the 
penalty was imposed upon the assessee, undoubtedly he would have had to pay 
from his pocket or the necessary coercive measures would have been taken against 
him. But why is it not equally a penalty upon the assessee when his goods are 
confiscated ? The goods which can be confiscated are only the goods of the owner, 
and whether the penalty takes the shape of cash being paid by the assessee or takes 
the shape of the assessee losing his goods, it is difficult to understand what distinc- 
tion exists between penalty of one kind and penalty of a different kind. In our 
opinion, both are penalties prescribed by the Sea Customs Act and it is left to the 
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discretion of the Customs authorities which penalty in the particular circumstances 
of the case to impose upon the assessee. 

In support of this distinction Mr. Palkhivala has relied on one English decision 
and two decisions of the Supreme Court. The first is The Commissioners of Inland 
Revenue v. Alecander Von Glehn & Co., Ltd. That case is very similar to the case 
before us, and in our opinion, with respect, Lord Sterndale, Master of the Rolls, 
has laid down the correct principle. That was the case where the assessee exported 
goods to Russia during the war contrary to the provision of law. The assessee was 
prosecuted and he agreed to pay a compromise penalty, and claimed as a permissible 
deduction both the penalty which he had paid and the legal expenses of defending 
the action, and Lord Sterndale observes (p. 288) : 

“,..During the course of the trading this company (i.¢.-the assessee) committed a breach of 
the law. As I say, it has been agreed that they did not intend to do anything wrong in the sense 
that they were willingly and knowingly sending these goods to an enemy destination ; but they 
committed a breach of the law, and for that breach of the law they were fined, and that does not 
seem to me to be a loss connected with the business, but it is a fine imposed upon the company 
personally, as far as a company can be a person, for a breach of the law which they had com- 
mitted.” 

Mr. Palkhivala reads into these observations of Lord Sterndale a distinction between 
ia case where a fine is imposed personally and where a fine is directed against the 
goods. We refuse to see any such distinction. What Lord Sterndale clearly 
points out is that when an assessce is penalised for breach of the law, the penalty 
can under no circumstances be looked upon as an expenditure: incurred wholly 
and exclusively for the purpose of the business, It is entirely immaterial in our 
opinion what the nature of the penalty might be. Solong as the deduction that is 
sought is in respect of a penalty or a fine imposed for a breach of the law, such a 
deduction can never be a permissible deduction under s. 10(2)(av). 

The Supreme Court in Maqbool Hussain v. State of Bombay,* was considering 
the scheme of the Sea Customs Act solely for one purpose whether under art. 20(2) 
of the Constitution an order of the customs authorities of confiscation or penalty 
could be considered to be a conviction so as to bar another prosecution, and in 
connection with this scheme Mr. Justice Bhagwati points out (p. 20) : 

‘*..-Confiscation is no doubt one of the penalties which the Customs authorities can impose, 

but that is more in the nature of proceedings in rem than proceedings in personam, the object 
being to confiscate the offending goods which have been dealt with contrary to the provisions of 
the law, and in respect of the confiscation also an option is given to the owner of the goods to pay 
in*lieu of confiscation such fine as the officer thinks fit.” 
Now, this observation was made in order to repel the argument that wide powers 
were conferred upon the Customs authorities and therefore their order must be 
looked upon as a conviction, and the learned Judge points out that even the 
extent of the fine was only Rs. 1,000 and with regard to the goods theaction was 
confined to the goods only. We do not understand how this decision can be of 
any assistance in deciding the point that has arisen before us. 

The next decision on which Mr. Palkhivala relies is the decision of the Supreme 
Court in Commr. of Inc.-Tax v. H. Hirjee,3 In that case the assessee company was 
prosecuted under the Hoarding and Profiteering Ordinance on a charge of selling 
goods at prices higher than were reasonable in contravention of the provisions of 
s.6. The prosecution ended in an acquittal and the company claimed the expenses 
of legal defence as permissible deduction under s. 10(2)(av). The Calcutta High 
Court agreeing with the Tribunal allowed the deduction. In appeal the Supreme 
Court took a contrary view. The view teken by the Calcutta High Court, following 
a decision of this Court in J. B. Advani & Co. v. Commissioner of Income-Taa,4 
was that if the primary object of incurring the expenditure was to protect the 
good name of the business and if the transaction in respect of which the assessee 
was charged was a transaction which took place in the ordinary course of business, 
then the expenditure could be considered to be wholly and exclusively for the 


1 (1920) 12 T. C. 282, 3 (1058) 23 I. T. R. 427, s.c. 
2 (1958) 50 Bom. L. R. 18, s.c. 4 (1950) 52 Bom. L, R. 434, 
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purpose of the business. With regard to the first test the Supreme Court took 
the view that the purpose for which the company defended itself was not a single 
purpose, but a composite purpose. It was not merely defending the good name 
of the business, but it was also trying to save itself from a conviction which would 
have resulted in the imprisonment of those responsible for the carrying on of the 
company, and it was because of this that the Supreme Court came to the conclusion 
that the expenditure was not a permissible deduction. Mr. Palkhivala relies on 
the observation of the learned Chief Justice at page 481 where he says: 

“...The deductibility of such expenses under Section 10(2)(xv) must depend upon the nature 
and purpose of the legal proceeding in relation to the business whose profits are under computa- 
tion, and cannot be affected by the final outcome of that proceeding.” 

The learned Chief Justice is emphasising that the mere fact that the assessee was 
acquitted should have no bearing upon the question as to whether the expenses of 
legal defence were justifiable deduction under s. 10(2)(zo) or not, and with respect 
the learned Chief Justice rightly says that we must look to the nature of the legal 
proceeding in order to decide what was the purpose for which the legal defence was 
undertaken. Now, again, we really do not understand how this principle laid 


| 
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down. by the Supreme Court can help the assessee in this case. We are not dealing / 


with legal expenditure. We are dealing with a case where the assessee has been 
penalised for an illegal act, and what he is seeking to deduct is not any legal / 
expense for defending himself, but to claim as a deduction the penalty which he 
has paid as a result of the breach of the law he committed. 

Mr. Palkhivala says that a line must be drawn between an expenditure which is 
prohibited and an expenditure which is not prohibited but which is permissible, 
and he concedes and even that with some reluctance that if an assessee paid a 
bribe in order to get the goods which are the stock-in-trade of his business and 
which yields profits, it may be that that expenditure being a prohibited expenditure 
it would not bea permissible deduction under s. 10(2)(a@v). But, says Mr. Palkhivala, 
where as in this case the law permits him to pay a fine in lieu of confiscation, the 
expenditure should not be looked upon as of the same character or nature as the 
other expenditure which is itself prohibited. In our opinion no distinction can 
be drawn between a case where an assessee makes an unlawful expenditure and 
claims it as a deduction under s. 10(2)(av) and a case where an assessee commits a 
breach of the law, incurs an expenditure as a result of that breach of the law, and 
then claims that expenditure under s. 10(2) (av). The two cases are identical and 
no distinction can be drawn between them. 

Mr. Palkhivala then suggests that what the Court must look at for the purpose 
of s. 10(2)(æv) is the expenditure itself. The only relevant factor according to 
him is the point of time at which the expenditure was incurred. He says that the 

‘Court must wipe out the past and must not look at the genesis of the transaction. 
That again, in our opinion, is a wrong approach to s. 10(2) Sap In order to be 
satisfied that the expenditure was wholly and exclusively for the business, the 
Court must-look at the circumstances under which that expenditure was incurred, 
and if the Court is satisfied that the cireumstances were such as to disentitle the 
assessee to claim the deduction under s. 10(2)(#v), it must do so, It would be 
impossible to accept the position that the Court must so detach itself as only to 
remember that the assesee paid a certain amount and got back the goods, forgetting 
and overlooking the fact that that action was due to his earlier action in committing 
a breach of the law. 

Therefore, in our opinion, on the facts of this case it is clear that the amount 
claimed by the assessee cannot be a permissible expenditure under s. 10(2)(av). 
We, therefore, answer the question submitted to us in the negative. Assessee to 
pay the costs. 


Attorney for applicant: N. K. Petigara. 
Attorneys for respondents: Rustomji & Ginwala. 
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Before the Hon'ble Mr. M. O. Chagla, Ohtef Justice, Mr. Justices Diatt and Mr. Justice Chatnani. 
RAMCHANDRA HANMANT v. BALAJI DATTU KULKARNI.* 

Hindu law—Adoption—Divesting of estate—Property of sole surviving coparcener or last male 

holder devolving by inherttance upon his heir—Property vesting on hetr’s death on his own heir— 

Subsequent adoption in family of sole surviving coparcener or last male holder whether will 

divest property from heir. 

Under Hindu law if on the death of a sole surviving coparcener or the last male owner 
his property has devolved upon his heir by inheritance and on his death it has vested in his 
own heir, the subsequent adoption in the family of the sole surviving coparcener or the last 
male owner will not divest it from such heir. 

Hanumantrao Bajerao Patel Deshpande v. Mahdavrao,: Krishnamurtt Vasudevrao Deshpande 
v. Dhruvraj* and Yellappagauda Basangouda v. Krishtagouda Sheshangouda,* overruled. 

Anant Bhikappa Patil v. Shankar Ramchandra Patil,‘ explained and distinguished. 
Jivaji Annaji v. Hanmant Ramchandra’ and Srinivas v. Narayan,’ referred to. 


Tau parties to the suit, who were residents of the former Jamkhindi State, are 
\ represented in the following genealogical table :— 


A 





y Sango 
__| 
Balaji Ramchandra 
(died 10-10-1903) 
=Tarabai 
Dattu (died 12-10-1903) 


(died 20-1-1916) 


Hanmant 
(pre-deceased his father) 
itabai 


Balaji (defendant) = Bil 
(died 27-2-1945) 


Ramchandra (plaintiff) 
(adopted on 21-1-1945) 
Certain kulkarni watan lands, situated in the former Jamkhindi State, belonged 
to two brothers Ramchandra and Balaji. In 1869 there was a partition between 
the two brothers. Ramchandra died on October 10, 1903, leaving his widow Tarabai, 
who died two days later, on October 12, 1903. Ramchandra had a son Hanmant 
who had predecased both his parents and he had left a widow named Sitabai. 
. Balaji had a son named Dattu who died on January 20, 1916. One Balaji Dattu 
(defendent) was the adopted son of Dattu. Sitabai, on January 21, 1945, adopted 
Ramchandra Hanmant (plaintiff) as a son to her husband. Sitabai died on Febru- 
ary 27, 1945. 


The watan lands left by Ramchandra on his death went to Dattu on the death of 
Tarabai and on Dattu’s death the defendant went into possession of the lands. On 
July 22, 1948, the plaintiff filed the present suit against the defendant for possession 

-of the lands alleging that due to his adoption he was entitled to them. The defendant 
inter alia contended that the adoption was not valid under the Jamkhindi Act I of 
1937, and that even if the adoption was held valid, the property vested in the de- 
fendant and could not be divested as a result of that adoption. The trial Judge 
held that the plaintiff’s adoption was valid and that the plaintiff could divest the 


*Decided, February 2, 1965. Second Appeal 2. (1954) First Appeal No. 236 of 1950, 
No. 940 of 1952, from the decision of N. 8. decided by Rajadh: a and Chainani JJ., 
‘Shrikhande, District Judge, Rajapur,in Appeal on August 17, 1954 (Unrep.). 

No. 159 of 1950, reversing the decree passed 3 (1952) Becond Appeal No. 895 of 1949, 
by 8. V. Joshi, Joint Civil Judge, Junior Divi- decided by Bavdekar J., on September 11, 
sion, Jamkhandi, in Civil Suit No. 143 of 1949. 1952 (Unrep.). 

1 (1952) First Appeal No. 161 of 1949, 4 (1943) 46 Bom. L. R. 1, P. o. 
decided by Bhagwati and Dixit JJ., on July 3, 5 (1949) 52 Bom. L. R. 627, F.B. 

1952 (Unrep.). 6 [1954] A. I. R. 8. C. 379. 
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estate vested in tho defendant, observing in his judgment as follows :— 

“By victue of adoption, plaintiff Ramchandra becomes the son of Hanmant and grandson 
of Ramchandra the last male holder. (In Hindu law son inoludes a grandson and a great grand-son). 
By virtue of this fiction, he becomes a coparcener along with Ramchandra his grandfather and 
ag such he is entitled to get the whole family property by survivorship. 

The adopted son is the continuator of his adoptive father’s line exactly as an aurasa son 
and an adoption, so far as the continuity of the line is concerned, has got a retrospective effect. 
Whenever the adoption may be made there is no hiatus in the continuity of the line. Where, 
therefore, after the death of the sole surviving coparcener, dying unmarried and issueless, his 
mother widow adopts a son validly, such an adoption takes effect upon the property which had 
belonged to the joint family. That the property in the meanwhile has vested in the heir of the 
sole surviving coparcener is not of itself a reason why it should not divest and pass to the adopted 
son (Anant v. Shankar)...In the present case, I am not much concerned with the collateral 
succession at all. The propertiesin suit are admittedly the joint family properties of Ramchandra , 
and Hanmant. The lest male holder died and on his death the properties went to Tarabai. | 
On her death Balaji inherited them. Whether Balajiheld the properties or his son Dattu held 
them or his grandson Balaji (defendant) is holding them it does not matter. All these persons 
hold the properties subject to the possible right of a male member who could be brought into | 
Ramchandra’s branch by Sitabai and in fact Sitabai brought in Ramohandra into the family. / 
Ramchandra’s adoption is valid and by the principle of Anant v. Shankar he divests defendant’ 
...After having discussed the rulings cited by both the sides, it is clear to my mind that the, 
adoption by a widow of a predoceased coparcener is valid and the adopted son must divest the 
family properties vested in whomsoever. In this case by his adoption the present plaintiff is 
brought into the branch of Ramchandra; by fiction of law plaintiff is deemed to have been 
born on the death of Hanmant and as such he and Ramchandra form & coparcenary. After the 
death of Ramchandra plaintiff gets the family properties by survivorship. In this case the 
properties vested in Balaji Dattu (defendant) are divested and plaintiff is entitled to the same.” 

On appeal the District Judge held that the plaintiff’s adoption was invalid and 
that assuming that the plaintiff’s adoption was valid the property vested in the 
defendant could not be divested, observing, in his judgment, as follows :— 

“Defendant's oase is that after the death of Tarabai in 1908, the property vested in her 
husband’s brother Balaji. This he has stated in para. 2 of his written statement (exh. 9). But 
there is no evidence in proof of Balaji being alive in 1903. That question is not, however, very 
material because it cannot be doubted that Datto was alive at that time. He died on January 
29, 1916, as the death extract (exh. 38) would show. So the property must be deemed to have 
vested in Datto, even assuming Balaji had predeceased Tarabai. If.so, the son adopted by 
Sitabai could have divested Datto if he was alive at the time of the pleintiff’s adoption. That 
would have been the result of the Privy Council ruling in Anant v. Shankar (46 Bom. L. R..l) 
and the ruling of the Bombay High Court in Bat Faiba v. Ohudasma (51 Bom. L. R. 140). But 
when. the plaintiff's adoption took place, Datto, the collateral was not the incumbent of the 
property ; but he having died in 1916, after adopting defendant in 1916, the property passed by 
inheritance to the present defendant and according to the view taken by the full benoh of our 
High Court in Jivaji Annaji v. Hanamant Ramchandra (52 Bom. L. R. 527), the adoption cannot 
have the effect of divesting the estate. While accepting the general principle that the adoption 
relates back to the date of the adopted father’s death and that the adopted son is to be looked 
upon as if he was in existence at the date of the death of the adopted father, their Lordships 
have held that the doctrine of relation back has certain limitations. Those limitations have 
been mentioned as follows: (1) Lawful alienations made by the absolute owner are binding on 
the adopted son, and (2) if the property goes by inheritance to a collateral and the adopted son 
is adopted after the death of the collateral, the adoption cannot divest the property which has 
vested in the heir of the collateral. In this case, the defendant is the heir of a collateral and so 
the property vested in him cannot be divested as a result of the plaintiff's adoption even assum- 
ing it is held to be valid.” 

The plaintiff appealed to the High Court. The appeal was heard by Gajendra- 
gadkarandShah JJ. The appealraised two questions of Hindu law: (1) the question 
as to the validity of the plaintiff's adoption and (2) the question whether the plaintiff 
would be entitled to divest the estate from the defendant. The first question was 
determined by the division bench in the light of the provisions of the Jamkhindi 
Act I of 1937, and it was held that the adoption made by Sitabai was not invalid. 
The second question involved in the appeal was referred to a full bench. The 


question was as follows :— 
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“If on the death of a sole surviving coparcener his property has devolved upon his heir by 
inheritance and on his death it has vested in his own heir, would the subsequent adoption in the 
family of the sole surviving coparcener divest it from such heir ?” 


The following are the relevant portions of the referring judgments delivered by 
thoir Lordships on November 18/19, 1954:— 


GasmnpRaGaDKaR J. I have already indicated that the property in suit is 
kulkarni watan property ; and that after the death of Tarabai which took place on 
October 12, 1903, this property devolved by succession on Balaji who was a preferen- 
tial heir to Ramchandra’s daughter-in-law Sitebai. Balaji was the brother of 
Ramchandra, and on Balaji’s death by succession the property devolved upon Dattu, 
and on his death it has now vested in Balaji—the son of Dattu. The learned trial 
Judge has found that when succession opened in respect of this watan property on 
the death of Tarabai, Balaji got the property. The learned District Judge was not 
definite as to whether it has ‘been Balaji who got the property or his ‘son Dattu. 
For the purpose of the point which we propose to refer to a full bench this does not 
make any difference. 

For the appellant it is contended that the learned District Judge was in error in 
holding that the present plaintiff cannot divest the estate which has now vested in 
defendant Balaji; and it is precisely this point which presents some difficulty. In 
considering this point almost inevitably we have to turn to the decision of the Privy 
Council in Anant Bhikappa Patil v. Shankar Ramchandra Patil. In this case the 
property belonged originally to Keshav. On his death which took place in 1917 it 
went to Shankar. It devolved upon a remote collateral of Keshav because Shankar 
was then the preferential heir. Gangabai, the mother of Keshav, adopted the 
plaintiff Anant in 1930; and as the adopted son of Bhikaji, the plaintiff sought to 
recover ‘the property which prior to his adoption had vested in Shankar. Their 
Lordships of the Privy Council upheld the plea made by the plaintiff, and directed 
that the property which had vested in Shankar must be divested, and it must go 
back to the family of Bhikappa as it was then represented by the plaintiff. This 
view was based on what is known as “‘therelating back” ofthe adoption. The Privy 
Council held that once an adoption is made, it relates back to the death of the adoptive 
father, and it was on this principle that the plaintiff obtained the decree for divesting 
the estate from Shankar. In dealing with this point Sir George Rankin, who deli- 
vared the judgment of the Privy Council, observed that ‘the adopting widow was the 
mother of the last surviving coparcener,’ and he added that ‘her power to adopt 
could not bo exercised in his lifetime, and if exercised after his death, cannot, as 
their Lordships think, be given any less effect than would have attached to an 
adoption made after his death by the widow of a pre-deceased collateral’ and in the 
opinion of the Board, ‘It must vest the family property in the adopted son on the 
same principle, displacing any title based merely on inheritance from the last survi- 
ving coparcener.’ In other words it was held that though Shankar obtained the 
property by succession on Keshav’s death, his title was subject to defeasance, and 
he always held that property subject to the property being divested from him by a 
valid adoption in the family of Bhikaji. On this decision the question which arises 
is, whether the same position would follow even when the property has proceeded 
by succession one or two steps forward. In the case of Anant v. Shankar the de- 
fondant to the plaintiff's suit was himself the person who had acquired the property 
by succession on Keshav’s death. The facts in our case are materially different 
inasmuch as the property is now vested in the defendant Balaji who has got the 
property by succession from his father Dattu. Mr. Datar for the respondent con- 
tends that in considering the question, whether the property which has now vested 
in the defendant can be divested by the plaintiff, it would be necessary for us to 
remember another well-known proposition of Hindu law, that where a male succeeds 
to property, he acquires the property absolutely and becomes a fresh stock of descent 
in respect of that family. Mr. Datar concedes, as he has to in view of the decision 
of the Privy Council in Anant’s case, that the person who acquires property by 
succession would be liable to have his property divested if an adoption takes place 


1 (1943) 46 Bom. L. R. 1, P.0. 
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in the family of the propositus during his lifetime. But he contends that the same 
result would not follow where, at the time when the adoption takes place in the family 
of propositus, the property is in the hands of the person on whom it has.devolved 
by succession from the heir of the propositus. In such a case the successor gets 


the property absolutely and the rule of defeasance arising from the subsequent valid- 


adoption cannot come into operation. 


On the other hand Mr. Albal has referred us to two decisions of this Court in which 
this contention has been negatived. In Hanmanirao Bajerao Patel Despande v. 
Madhavrao’ Bhagwati and Dixit JJ. have held that it does not make any 
difference for parposes of divesting the property as a result of a subsequent valid 
adoption that the said property has devolved by further succession to 
somebody else. The facts on which this decision was given are not at all 
distinguishable from the facts before us, so that if this decision correctly 
represents the position under Hindu law, Mr. Datar’s argument would have 
to be rejected. Mr. Datar however points out that the question which he seeks to 
raise before us in the present appeal does not appear to have been elaborately argued 
before the loarned Judges ; and he has suggested that since the question is of consi- 
derable importance it would be desirable that a larger bench should consider this 
question in all its aspects and authoritatively decide the point so far as this Court is 


concerned. It appears that the game point was raised by Mr. Datar himself in an- ' 


otherappealin Krishnamurti Vasudevrao Deshpande v. Dhruvraj* before Rajadhyaksha 
and Chainani JJ ; and it may be pointed out in favour of Mr. Datar that the judgment 
delivered by Mr. Justice Chainani shows that the learned Judges were considerably 
impressed by the argument urged before them by Mr. Datar ; but they held that the 
matter was concluded by an earlier decision of this Court in Hanmantrao v. Madhav- 
rao, to which I have just referred, and so they followed the said view and rejected 
Mr. Datar’s argument. Mr. Justice Chainani has also added in his judgment that 
the decision in Hanmantrao v. Madhavrao had been subsequently followed by 
Mr. Justice Bavdekar in Yellappagauda Basangouda v. Krishtagouda Sheshangouda.® 


There are however two othor decisions to which reference may conveniently be 
made. The first is a judgment of a full banch of this Court in Jivaji Annaji v. 
Hanmant Ramchandra‘. In this case the full bench was considering the question as 
to the effect of adoption on property which had gone to a collateral by succession, 
and in that sense the decision ig not directly applicable. But incidentally the full 
bench had also to consider the limits within which the doctrine of ‘relation back’ 
can be allowed to work i 


“The principle of relation back,” observed the learned Chief Justice who delivered 
judgment of the full bench., “is not an absolute principle, but it has certain limitations. 
The first limitation is that any lawful alienations made by the last absolute owner is binding 
onthe adopted son. Secondly, that ifthe property goes by inheritance to a collateral and the 
adopted son is adopted after the death of the collateral, the adoption cannot divest the prop- 
erty which has vested in the heir of the collateral.” (p. 582) 


It was urged before the full. bench that the view which they were disposed 
to take was inconsistent with the logical extension of tho doctrine of ‘rela- 
tion back’ laid down by the Privy Council; and in repelling this argument 
the learned Chief Justice observed that ‘it was not always safe logically to extend a 
ratio to be deduced from a particular case decided by a particular tribunal’. Mr. 
Datar contends that in dealing with the present question if it is permissible to draw 
a material distinction between the facts of Anant’s caseand the facts before us, we 
should not accept the appellant’s argument merely because it-looks like a logical 
extension of the principle laid down by Sir George Rankin in his judgment. 

There is another decision to which Mr. Datar has referrod us, and that is the 


1 (1952) First Appeal No. 161 of 1949, August 17, 1954 (Unrep.). 
desided by Bhagwati and Dixit JJ., on July 3, 3 (1852) Second Appeal No. 395 of 1949, 
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judgment delivered by my learned brother while he was sitting with Mr. Justice 
Rajadhyaksha in Vishnu Pandu v. Mahadu Beburao This decision again is not 
directly applicable. But there are certain observations made by my learned brother ; 
and it is on those observations that Mr. Datar purports to rely. The principal 
question which Mr. Justice Rajadhyaksha and my learned brother had to deal with 
in this case was about the effects of a valid surrender. While dealing with this 
question my learned brother has observed, that, so far as the purchasers from 
Dhondubai were concerned, they acquired an estate which was not defeasible at the 
instance of a son adopted by a widow of the joint family to which Anna belonged. 
In other words the judgment refers to the well established proposition that the rule 
of defeasance which operates against the estate of a person who has succeeded to a 
Hindu in case a subsequent adoption is made in the branch of the said Hindu pro- 
positus does not apply to the estate acquired by a purchaser from him under Hindu 
law. roe there is another statement in the judgment on which Mr. Datar seeks 
to rely. 

“On the adoption of the plaintiff’, observed my learned brother “on June‘ 23, 1938, 
Dhondubai’s right in these properties was extinguished as from the date, and the plaintiff 
was entitled to obtain possession of those properties from Dhondubai. Inhoritance by dofen- 
dants Nos. 1 and 2 as heirs to Dhondabai who diod after the adoption would not dofeat tho 

\plaintiff's claim.” (p. 605) 
Mr. Datar ingeniously and plausibly suggests that this observation indicates 
that, if the adoption had taken place after succession to Dhondubai had opened, 
the conclusion of the learned Judges might have been different. Mr. Albal for the 
appellant concedes that the question is of considerable importance, and that it is 
desirable that this question should be determined by a larger bench. That is why 
wa propose to refer to a Full Bench the following question for their decision : 

“If on the death of a sole surviving coparcener his property has devolved upon his heir by 
inheritance and on his death it has vested in his own heir, would the subsequont adoption in 
the family of the sole surviving coparcener divest it from such heir?” 


Suan J. Turning to the second question it is now well settled by the docision ofthe 
Privy Council in Anant Bhikappa Patil v. Shankar Ramchandra Patil that a Hindu 
widow is entitled to make an adoptionsoas to introducea new membor into the joint 
family to which her husband belonged even after the death of the sole surviving copar- 
cener. Itisalsowell settled that even if the property of the family has devolved by 
inheritance from a sole surviving coparcener upon a strangerto the joint family, & 
Widow inthe joint family may by adoption revive the joint family andthe adopted 
son may restore the property to the family. But that right of the adopted son is 
subject atleast to one well-recognised qualification, and that is thatif the property in 
the hands of the heir has been lawfully alienated, the adopted son is not entitled to 
claim the property from the alienee. The heir being the owner of the property is 
entitled to convey an absolute interest in the property, though the property in his hands 
is subject to the right of coparceners who may be adopted in the family to which 
the property belonged. Mr. Datar contends that if a lawful alienation by the heir 
defeats the rights of a son who may be adopted in the family, there is no reason why 
devolution of property by succession or inheritance will not defeat that right. 
Evidently when a male heir inherits the property, he remains, untilan adoption is 
made by a widow in the joint family to which the property originally belonged, the 
full and absolute owner. If the possibility of defeasance is defeated by transfer 
of the property by the heir, it isurged that it must requirestrong reasons for holding 
thatit is not also defeated by devolution of the property by inheritance or succession. 
But two unreported decisions ofthis Court havetaken the view that, though the heir 
may be entitled to dispose of the property free from liability to defeasance, in the hands 
ofthe heir to theheirthe property is still subject to defeasance at the instance of a 
son adopted in the family to which the property originally belonged. In view of 
the importance of the question, I agree with my learned brother that the question 
should be decided by a larger bench. 


1 (1950) 52 Bom. L. R. 599. 
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The appeal was accordingly heard by a full bench composed of Chagla C. J., and 
Dixit and Chainani, JJ. 


V. V. Albal, for the appellant. 
K. Œ. Datar, for the respondent. 


CHaata C. J. Second Appeal No. 940 of 1952 which has been referred to a 
full bench raises the vexed question of the right of an adopted son to divest the 
property which has already become vested, and the very few facts which are necessary 
to be stated in order to appreciate the question that has been raised are that Balaji 
and Ramchandra were two brothers. They were separate and Balaji had predeceased 
Ramchandra. Ramchandra died on October 10, 1903, leaving his widow Tarabai 
who died shortly after him on October 12, 1908. Ramchandra had a son by the 
name of Hanmant who had predeceased both his parents and he had. left a widow 
by the name of Sitabai. Balaji had a son named Dattu who died on January 20, 
1916, and Balaji the defendant is the adopted son of Dattu. Sitabai adopted the 
plaintiff as a son to her husband on January 21, 1945. Ramchandra left certain 
watan lands which went to Dattu on the death of Tarabai and on Dattu’s death 
Balaji on his adoption went into possession of those lands, and the plaintiff filed the 
suit for recovery of lands belonging to Ramchandra which had gone to Balaji. 


Now, before we consider the authorities that have been cited at the Bar, perhaps : 


it would be better to approach this question on principle. When Dattu succeeded 
to the property of Ramchandra there was a potential mother in the family of Ram- 
chandra, viz. Sitabai, and therefore it is well settled since the Privy Council decided 
Anant Bhikappa Patil v. Shankar Ramchandra Patil: that Dattu inherited this 
property subject to defeasance, the defeasance coming into operation in the event 
of the potential mother Sitabai adopting a son into the family of Ramchandra. 
But it is equally well-settled that subject to this defeasance Dattu had an absolute 
interest in the property which he inherited. He was the full owner of the property, 
he could deal with that property as his own, and it would be erroneous to suggest 
that Dattu, had only a qualified interest in this property. As an absolute owner he 
could alienate the property and the alienation would be binding upon any son adopted 
subsoquent to the alienation. If the property had remained with Dattu when the 
plaintiff was adopted, no question could have arisen with regard to the right of the 
plaintiff to divest the property vested in Dattu. But the question that has arisen 
in this appeal is whether the right that the plaintiff had so long as the property re- 
mained with Dattu can be exercised against Balaji who is the heir of Dattu. The 
matter may be looked at in this way. Balaji has succeeded to the estate of his 
father Dattu, and what the plaintiff is really claiming is not the property of Ram- 
chandra but the property of Dattu which Balaji has inherited as his son. If the 
property had been with Dattu, the result of the plaintiff ’s adoption would have been 
that the doctrine of relation back would have come into force and by legal fiction it 
would have been assumed that the plaintiff was alive at the date when Ramchandra 
died. Therefore, really, the plaintiff would have displaced Dattu as the preferential 
heir to his own grand-father. But it is difficult to understand how that principle 
can apply when we are dealing with property in the hands of Dattu’s heir. It cannot 
be said that quae the estate of Dattu the plaintiff is an heir preferential to Balaji, 
and really what the plaintiff is claiming is to displace Balaji and to contend that 
he is the heir of Dattu. 

It has been urged by Mr. Albal on behalf of the plaintiff that it does not matter 
with whom the property is or who is in possession of the property. The limitation 
attaches to the property itself and it attaches as much in the hands of Balaji as it 
did in the hands of Dattu. Now, if that were the true principle, then it is difficult 
to understand why that limitation should not attach to property even if Dattu 
alienated the property. The answer given by Mr. Albal is.that in the case of alien- 
ation certain equities arise and therefore the Courts have laid down that if there was 
a lawful alienation by Dattu, the alienation would have been binding on the plaintiff. 
But this Court has now held that if Dattu made a gift of the property which he in- 
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herited from Ramchandra or if he made a will with regard to that property, both the 
gift and the testamentary disposition would be binding upon the plaintiff. It cannot 
be suggested that there is any higher equity in favour of a donee or a legatee than 
there is in favour of Dattu’s heir. Therefore, in our opinion, once the principle is 
accepted, as indeed it must be accepted, that the property which Dattu inherited 
from Ramchandra was held by him absolutely as a full owner, then it is impossible 
to accede to the plaintiff’s contention that Balaji inherited to that property subject 
to certain limitations. The possibility of there being a defeasance only continued 
so long as Dattu was alive. When, he died, he left his property, which was his 
absolute property, to his heir, and there is no reason in principle why that provision 
with regard to defeasance should continue after the property had been inherited by 
Balaji as the heir of Dattu. 

Now, we have been told by Mr. Albal that the Privy Council in Anant v. Shankar 
has clearly laid down a certain principle and that principle must be applied by us 
to the facts of this case. When we turn to Anant v. Shankar, tho facts of which are 

, well known, what the Privy Council emphasises as the principle at page 8 is : 

\ “In the present, case the adopting widow was the mother of tho last surviving coparcener. 
({ Her power to adopt sould not have been exercised in hislife-time, and if exercised after his death, 
\ cannot, as their Lordships think, be given any less effect than would have attached to an adoption 
‘made after his death by the widow of a predeceased collateral.” 

Then their Lordships go on to say what the effect would be, and that is the im- 
portant part of the judgment (p. 8) : 

“It must vest the family property in the adopted son on the same principle, displacing any 

title based merely on inheritance from the last surviving coparcener.”’ 
Therefore, what is displaced is not every title based on inheritance as Mr. Albal 
would want us to hold, but only that title is displaced which is based merely on in- 
heritance from the last surviving coparcener. It would be wrong, in our opinion, 
to attach importance merely to the expression “inheritance” and overlook the 
qualifying words “from the last surviving coparcener.” Therefore, in this case, if 
the title of Dattu had been displaced, then it would have been a title which was 
based merely on inheritance from Ramchandra. But what the plaintiff wants us 
to do is to displace the title of Balaji which undoubtedly is based on inheritance but 
not inheritance from Ramchandra but inheritance from the heir of Ramchandra. 
Apart from the position that Anant v. Shankar was not dealing with a case where 
the right of the heir of the last surviving coparcener arose for the consideration of 
thgir Lordships, even the ratio of that decision and the principle enunicated by the 
Privy Council is not applicable to the facts we have to consider in this full bench. 
Reliance has been placed by Mr. Albal on three unreported judgments of this 
Court. The first is a judgment of Mr. Justice Bhagwati and my brother Dixit J. 
and it isin Hanamantrao Bajerao Patel Deshpande v. Madhavract. Tt is true that the 
facts that the bench had to consider were identical with the facts before us, but with 
respect to the learned Judges they came to the conclusion that it made no difference 
in principle whether the property was being divested from the heir of the last owner 
or surviving coparcener or the heir of that owner, without any considered arguments 
being advanced before them or without having applied their minds to the various 
aspects which has been presented before us. This decision was followed by Mr. 
Justice Rajadhyaksha and my brother Chainani J. in Krishnamurti Vasudevrao 
Deshpande v. Dhruvraj? and my brother Chainani J. gave a considered judgment 
and it is clear from that judgment that it was with considerable reluctance that 
he came to the conclusion to which Mr. Justice Bhagwati and Mr. Justice Dixit 
had come, and the main reason which influenced that bench to come to that con- 
clusion was that they were bound by the earlier decision of a division bench. Finally 
there is a judgment of Mr. Justice Bavdekar in Yellappagauda Basangouda v. Krishta- 
gouda Sheshangouda® where the learned Judge has also taken the same view. It is 
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true that Mr. Justice Bavdekar has given reasons why in his opinion the decision of 
Mr. Justice Bhagwati and Mr. Justice Dixit was a right decision. But with respect 
to the learned Judge, he seems to have been of the opinion that the interest which 
the heir had in the property was a qualified interest. Now, if the interest was 
qualified, then undoubtedly the interest which his heir would inherit would be equally 
qualified. But if the interest was absolute, as we have pointed out, then the interest 
which the heir would have on inheritance would equally be absolute, and therefore 
in our opinion the very basis of the judgment that the interest is a qualified interest 
cannot ba supported or accepted. 


Then there is a decision of a full bench in Jivaji Annajt v. Hanmant Ramchandra 
There myself, Mr. Justice Gajendragadkar and Mr. Justice Shah were considering 
the case of an adoption made after the death of a collateral and we held that the 
adoption did not enable the adopted son to come in as the heir to the collateral. 
The argument was pressed upon us in that case that we should logically extend the 
principle laid down by the Privy Council in Anant v. Shankar, and we refused to 
do so pointing out that the decision given by the Privy Council should be confined 
to the facts of that case. 


The Supreme Court recently had occasion to consider Anant v. Shankar in the | 
case of Srinivas v. Narayan,? and the Supreme Court has impaired to a certain extent/ 
the authority of Anant v. Shankar by disagreeing with that judgment with regard’ 
to one aspect of the decision, and their Lordships of the Supreme Court have pointed 
out that the claim of the appellant to divest a vested estate rests on a legal fiction 
and the legal fiction should not be extended so as to lead to unjust results. It may 
be pointed out that the whole basis of the decision of the Privy Council in Anant v. 
Shankar, as pointed out by the Supreme Court, rests on a legal fiction, the legal fiction 
being that the adopted son was in existence at the date of the death of his adoptive 
father. It is this legal fiction which enables the adopted son to divest property which 
has already vested. In our opinion, we should be very slow further to extend the 
scope of this legal fiction. It is very necessary that titles should be perfected and 
there should be no doubt as to the title enjoyed by a person owning property. The 
heir of a surviving coparcener or the heir of an owner who leaves no family behind 
him may during his lifetime hold property which is subject to defeasance, But 
there is no principle why this uncertainty as to title should be continued after his 
death when his heir has succeeded to him. There is alao another important principlo 
of Hindu law of succession—indeed it is a principle of most laws of succession—that 
inheritance should not remain in abeyance, and that once the property has vested 
in the heir, it should not be divested. The case of adoption is a striking exception 
to this principle. The principle is based on sound reason and we would be extending 
that exception if we were to give a wider application to the decision in Anant v. 
Shankar than tho facts of that case justified. 

In this connection we might refer to a well known passage, which has almost 
become a locus classicus, in the judgment of Earl of Halsbury in the famous case of 
Quinn v. Leathem,3 and the Lord Chancellor says (p. 506) : 

‘there are two observations of a general character which I wish to make, and one is to 
repeat what I have very often said before, that every judgment must be read as applicable to the 
particular fasts proved, or assumed to be proved, since the generality of the expressions which may 
be found there are not intended to be expositions of the whole law, but governed and qualified 
by the partioular facts of the case in which such expressions are to be found. The other is that a 
case is only an authority for what it actually decides. I entirely deny that it can be quoted for 
a proposition that may seem to follow logically from it. Such a mode of reasoning assumes that 
the law is necessarily a logical code, whereas every lawyor must acknowledge that the law is not 
always logical at all.” 


Applying this principle to the case of Anant v. Shankar, in our opinion that case 
was not intended to be an e ition of the whole law ofadoption, and that decision 
must be governed and qualified by the particular facts of that case. Similarly, in 
view of the excepted nature of that decision, in view of the fact that it creates a 
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legal fiction and constitutes an exception to the Hindu Law of Inheritance, we would 
like to look upon that decision as only an authority for what it actually decides and 
we do not propose to accept any proposition that may seem to follow logically from 
it. As a matter of fact, Mr. Albal concedes that Anant v. Shankar is not directly 
applicable to the facts of this case. What he is contending for is that we should 
either logically extend the principle underlying that decision or we must hold that 
a proposition he contends for follows as a corollary upon the decision of the Privy 
ouncil. 

In the result, we will proceed to answer the question that has been submitted 
to us, viz. 

“If on the death of a sole surviving coparcener his property has devolved upon his heir by 
inheritance and on his death it has vested in his own heir, would the subsequent adoption in 
the family of the sole surviving coparcener divest it from such heir?” 

In postulating this question the learned Judges who have referred this question to 
us have assumed that Ramchandra was the sole surviving coparcener of his own 
branch and that on his death the property devolved upon Dattu and then it devolved 
upon Balaji. We therefore answer this question in the negative. We might point 
out that the position would be the samo whether Ramchandra was the sole surviving 


Answer accordingly. 





APPELLATE CIVIL. 


Before Mr. Justice Bavdekar and Mr. Justice Ohatnant. 
AMBALAL KASHIRAM v. SHARADAGAVRI.* 
Bombay Hindu Divorce Act (Bom. XXII of 1947), Seo. 8t—Judtotal separation—Deocres to wife— 

Alimony to wife—Oharge on husband's property lying outside jurisdiction of Court. 

A Court competent to hear a suit under the Bombay Hindu Divorce Act, 1947, has juris- 
diction to place a charge on the husband's property for securing the amount awarded to 
the wife for her maintenance and support whether the property is situated within its juris- 
diction or outside it. 

Burr for judicial soparation. 

Sharadagavri (plaintiff) sued her husband Ambalal (defendant) for judicial separa- 
tion, under the Bombay Hindu Divorce Act, 1947, on the ground that the defondant 
had taken a socond wife. 

The suit was brought in the Ahmedabad Court, with the permission of the Court, 
as she resided at Ahmedabad. 

The Court decreed judicial soparation to tho wife and ordered: 

“The defendant shall pay to the plaintiff monthly alimony of Re. 25 beginning from the date 
of the suit, and payable in future on the 5th of every month for a term not exceeding the life 
of the plaintiff. The charge for the amount of alimony is hereby levied on house No, 4448 situat- 
ed at Nasik.” 

The defendant appealed to the High Court, contending that the aforesaid decree 
was partly without jurisdiction, inasmuch as it levied a charge on property which was 
outside the local jurisdiction of the Court. 


* Decided, February 16, 1955. First Ap- 
peal No. 281 of 1952, from the orders passed 
by Bashiruddin Ahmed, Joint Civil Judge, 
Senior Division, Ahmedabad, in Regular Civil 
Suit No. 1493 of 1950. 

+The relevant section runs thus: 

8. Permanent alimony. (1) If the Court 
thinks fit, it may, at the time of passing any 
decree under this Act or subsequent thereto, 
on application made to it for the purpose, order 
that the husband shall, while the wife remains 
chaste and unmarried, secure to the wife, for 
her maintenance and rah pas if necessary, by 
@ charge on the husban rty such gross 
sum or such monthly or Be Be al payment of 


money for a term not exceeding her life as, 
having regard to her own property, if any, her 
husband’s property and the conduct of the 
parties, shall be deemed just. 

(2) If the Court is satisfied that there is a 
change in the ciroumstances of either party at 
any time afterithas made an order under sub- 
section(7Z), it may atthe instance ofeither party 
vary, modify or rescind such order in such 
manner ag Court may deem just. 

(3) If the Court is satisfied ihat the wife, 
in whose favour an order has been made under 
sub-section(1) or (2) has remarried or has not 
remained chaste, it shall vary or rescind the 
order. 
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S. G. Patwardhan, for the appellant. 
N. C. Shah, for the respondent. 


CHAINANI J. This is an appeal by the defendant, while the plaintiff has filed cross- 
objection. The plaintiff, who is the wife of the defendant, filed the present suit for 
obtaining judicial separation under s. 4 of the Bombay Hindu Divorce Act, 1947, 
on the ground that her husband, the defendant, had married again. The defendant 
resides at Nasik ; but the suit was filed at Ahmedabad, where the plaintiff resides, 
with the permission of the Court. It was transferred to the Joint Civil Judge, 
Senior Division, for disposal. It was not disputed before him that the defendant had 
taken another wife, after he had married the plaintiff. The learned Judge, therefore, 
passed a decree for judicial separation. He directed the defendant to pay Rs. 25 
per month as alimony to the plaintiff, and placed a charge for the payment of this 
amount on the house belonging to the defendant at Nasik. 

The only point which has been urged by Mr. Patwardhan in this appeal is that the 
learned Judge had no jurisdiction to place a charge on the defendant’s house at Nasik. 
He has relied on s. 16(d) of the Civil Procedure Code, under which a suit for the deter- 
mination of any right to or interest in immoveable property must be instituted in the 
Court within the local limits of whose jurisdiction the property is situate. Section ; 
12 of the Bombay Hindu Divorce Act provides that save as otherwise provided in 
this Act, the provisions of the Code of Civil Procedure shall, so far as may be, apply : 
to all proceedings instituted under this Act. The Act contains specific provisions as 
to the Courts in which suits under the Act are to be instituted. Consequently, in view 
of s. 12 of the Act, these provisions will prevail over those contained in the Civil 
Procedure Code. Section 5 of the Act specifies the Courts, in which suits under the 
Act may be instituted. Sub-section(3) of this section states that such suit may be 
brought in the Court at the place where the plaintiff resides, if such Court, after re- 
cording its reasons, grants leave soto do. Sub-saction(Z) of s. 8 states thatif the Court 
thinks fit, it may, at the time of passing any decree under the Act or subsequent 
thereto, on application, made to it for the purpose, order that the husband shall, 
while the wife remains chaste and unmarried, secure to the wife, for her mainte- 
nance and support, if necessary, by a charge on the husband’s property, such gross 
sum or such monthly or periodical payment of money for aterm not exceeding her 
life as, having regard to her own property, if any, her husband’s property and the 
conduct of the parties, shall be deemed just. This section, therefore, empowers the 
Court, in which a suit has been instituted under the Act, to make an order for the 
payment of alimony and also to place a charge on the husband’s property. It clearly 
contemplates that an application for a charge on the husband’s property must be made 
to the Court which hears the suit under the Act and not to any other Court. 
It does not say that such application must be made to the Court in whose jurisdiction 
the property is situated. Section 5 enables a wife to obtain relief under the Act at 
the place where she resides. The object of this section would be partly frustrated 
and it would also cause considerable inconvenience and hardship to her, if after 
obtaining a decree from the Court at the place where she resides, she had to make an 
application fora charge on the husband’s property to another Court, within whose jur- 
isdiction that propertyissituated. Section 8 therefore empowers the Court hearing 
a suit under the Act to place a charge on the husband’s property, and it is immaterial 
for this purpose where the property is situated. A Court competent to hear a suit 
under the Act has therefore jurisdiction to place a charge on the husband’s property 
for securing the amount awarded to the wife for her maintenance and support, whe- 
ther the property is situated within its jurisdiction or outside it. 

In this case, the suit was instituted by the plaintiff at Ahmedabad under s. 5(3) of 
the Act. Under s. 8, the Court at Ahmedabad had, therefore, jurisdiction to place 
a charge, for securing the payment of the amount of maintenance awarded to the 
plaintiff, on the defendant’s property, even though it was situated at Nasik. 

The appeal must consequently fail, and is dismissed with costs. 

[The rest of the judgment is not material to the report.] 

Appeal dismissed. 
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Before Mr. Justice Bavdekar and Mr. Justice Gokhale, 
THE BOROUGH MUNICIPALITY, KALYAN v. CHIMANLAL MOHANLAL.* 


Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Seo. 81—Assessment list—Notics to 
individual when assessment ts increased. 


The Kalyan Borough Municipality prepared a revised assessment list for the year 1949-50, 
in which it proposed to levy an enhanced house-tax at Rs. 688-3-0 on property belonging to the 
plaintiff. The municipality gave a public notice as well as an individual notice to the plaintiff 
about the revised assessment. The plaintiff applied unsuccessfully to the standing committee 
of the municipality against the proposed assessment, and next appealed to the Magistrate 
to revise the assessment. During the pendency of the appeal, the Municipality published, 
on March 31, 1960, its assessment list for the year 1950-51, in which it assessed the plaintiff’s 
property at Rs. 688-3-0. The municipality gave a public notice of the assessment, but 
gave no individual notice to the plaintiff about it. On July 3, 1950, the Magistrate decided 
the plaintiffs appeal reducing the assessment on his property to Rs. 512-8-0 for the year 
1949-50. On January 15, 1951, the municipality served a notice on the plaintiff calling 
upon him to pay the assessment for the year 1950-51 as stated in the public notice. The 
plaintiff paid the assessment under protest and filed a suit claiming refund of Rs. 175-11-0, 
which was recovered from him in excess: 

: Held, (1) that the assessment payable by the plaintiff for the year 1949-50 stood at Ra. 
© 5612-8-0 as decided by the Magistrate ; 

(2) that the demand to pay Rs. 8688-3-0 for the year 1950-51 was in excess of what he had 
paid for the year 1949-50 and was not sustainable as no individual notice was given to the 
plaintiff of the assessment for the year 1950-51, as required by s. 80 of the Bombay Munici- 
pal Boroughs Act, 1926. 


Surr for refund of money. 

The Kalyan Borough Municipality (defendant) prepared its assessment list for the 
year 1949-50, in which it revised the house-tax at Rs. 688-3-0 on property belonging 
to Chimanlal (plaintiff). Of this assessment a public notice was given, as also an in- 
dividual notice to the plaintiff. 

The plaintiff first applied to the standing committee of the defendant, but the 
committee confirmed the revised assessment. 

The plaintiff next appealed to the Magistrate at Kalyan against the proposed 
asseasment. 

During the pendency of the appeal the defendant prepared its assessment list for 
the year 1950-51, on March 31, 1950, in which it again proposed to levy Rs. 688-3-0 
as house-tax from the plaintiff. The defendant gave a public notice of the assess- 
ment list for 1950-51, but gave no individual notice of it to the plaintiff. 

On July 3, 1950, the Magistrate decided tha appeal, reducing the assessment on 
the plaintiff for the year 1949-50 from Rs. 688-3-0 to Rs. 512-8-0. 

On January 15, 1951, the defendant served a bill on the plaintiff requiring him to 
pay Rs. 688-3-0 as house-tax for the year 1950-51. The plaintiff paid the amount 
under protest. 

On July 14, 1951, the plaintiff filed a suit for a declaration that the demand by the 
defendant asking him to pay house-tax for the year 1950-51 at Rs. 688-3-0 was 
illegal, and for a refund of Rs. 175-11-0 which was recovered from him in excess. 

The trial Court decreed the suit. On appeal, the District Judge reached the same 
conclusion, on the following grounds :— 

“These provisions mean that for the year 1949-50 the list shall be conclusive evidence for the 
purpose of amount of the tax leviable on the buildings. But this is subject to the result of an 
appeal or revision under s. 110. This means that so far as’the entries in respect of the houses 
occupied by the respondents are concerned, the finality and conclusivenéss of the entries in the 
list was postponed till the decisions of the appellate authority. It is difficult to understand the 
provisions of sub-s.(6) of s. 81, on conferring finality on the list irrespective of the decisions in 
appeals under s. 110. The finality of the list was subject to the decisions in appeal under s. 110 


* Deoided, February 11,1956. Second Ap- Civil Appeals Nos. 224 to 234 of 1952), confirm- 
I No. 1147 of 1953 (with Second Appeals ing the decree passed by 8. B. Ranade, Civil 
os. 1227 of 1953 to 1237 of 1953) against the Judge, Junior Division, Kalyan, in Regular 
desision of V. 8. Bakhle, District Judge, Civil Suit No. 288 of 1951. 
Thana, in Civil Appeal No. 223 of 1952 (with 


502 THE BOMBAY LAW REPORTER. [voL Lvt 


that is conditional on the assessment being upheld in appeal. Thus the 1949-50 list cannot bo 
said to be conclusive so far as the present respondents are concerned till their appeals under a. 110 
were disposed of. i Í 

If this view is correot it would follow that when 1950-51 list was published the municipality 
had not so far as the present respondents are concerned a final and conclusive list before them, 
in any case tho finality of the list was subject to modification in the appeals filed under s. 110 of 
the Act. If the list for 1950-51 was not completely revised list but was an yearly list which was 
not the result of a complete revision under s. 84, the provisions about notice under s. 81 will 
apply. An yearly list based on a general list prepared in 1949-50 assumes conclusiveness and 
finality of the list on which it is based and if the finality of that list is subject to the decision of an 
appeal under s. 110 the entry in the new list must also be regarded as subject to the decision of the 
appeal. It is not alleged that the assesament for 1950-51 was independently arrived at. The 
case of the municipality is that it is taken from the list for 1949-50. That means that the muni- 
cipality must rely on the conclusiveness of the 1949-50 list. If that conclusiveness is subject to 
the decision of the appeal under s. 110 of the Act, the municipality cannot be heard to say that 
their list for 1950-51 is final inspite of the fact that the earlier list on which it was based had be- 
come final and conolusive subject to the decision of the appeal under s. 110.” 


The defendant appealed to the High Court. 


VY. B. Rege, for the appellant. 
N. C. Shah, for the respondent. 


=. 


waa 


BAVDEKAR J. This is a second appeal arising from a suit which had been filed by 
the respondent for a declaration that the assessmont made by the appellant munici- 
pality of house-tax in respoct of tho year 1950-51 was illegal inasmuch as the assess- 
ment had been increased as compared to what it was in the previous year and yet 
no notice wasgiventohim. The respondent prayed besides that the amount of excess 
tax which the municipality levied and which according to him came to Rs. 175-11-0 
be refunded to him. The trial Court as well as the appellate Court upheld this con- 
tention and the appellant-municipality has come in appeal. 

Now, a preliminary objection which has been taken is that no second appeal lies 
inasmuch as the suit which had been filed by the respondent is a suit of the nature 
cognizable by a Court of Small Causes and the amount or valuation of the subject- 
matter being less than Rs. 500 no second appeal lies. 

Tt is contended on behalf of the appellant that when the respondent framed this 
suit he framed it as one for a declaration that the assessment which had been effected 
by the appellant-municipality was illegal and for a consequential relief of refund of 
the excess tax which had been levied by it. The respondent stated specifically in 
para. 6 of the plaint that he should be given a declaration that the assessment was 
illegal. By para. 8 of the plaint he stated that he was valuing the relief, which he was 
entitlod to value in a suit framed asasuit for a declaration and consequential relief, at 
Rs. 175-11-0, and by the prayer clause also he prayed for a declaration that the assess- 
ment was illegal. Consequently cl.(19) of the Second Schedule to the Provincial 
Small Cause Courts Act (LX of 1887) applied and the Small Causes Court had no 
jurisdiction to try the suit. j 

Now, a view has been taken in some cases that asking for a declaration when the 
suit is really speaking a suit for refund of tax illege lly levied does not prevent the suit 
from being a suit of the nature cognizable by the Court of Small Causes. One can 
understand of course that if a suit for declaration does not lie, the declaration would 
be a meaningless declaration and it would be proper to consider such a suit as a suit 
for refund alone. Section 42 of the Specific Relief Act is not exhaustive and there are 
suits which, though not covered by the section, may properly be filed as suits for a 
declaration. It appears to us however that it is not necessary to go into that ques- 
tion for the purpose of the present appeal, inasmuch as the appeal must fail on merits. 

The facts of the case are not in dispute. It appears that in respect of the year 
1949-50 there was effected a revisod assessment of which notice had been given to the 
respondent. The respondent objected to the assessment, but the standing committee 
overruled the objection. The respondent then went in appeal to the Resident Magis- 
trate, Kalyan, against the notice of demand, but the decision of the Magistrate had 
not been given, when on March 31, 1960, the assessment-list in respect of the year. 
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1950-51 was prepared. A public notice of the assessment list for 1950-51 
appears to have been given, but no individual notice of the assessment was given to 
the respondent, because it was not known whether the Magistrate would give 
the respondent any relief or not, and his case was apparently not regarded as one of 
increase of assessment. It does not appear that the respondent objected to the assess- 
ment of 1950-51. Then on July 3, 1950, the Magistrate reduced the assessment in 
respect of the year 1949-50 and it is not in dispute that the house-tax leviable under 
his decision was Rs. 512-8-0. The list for the year 1950-51 had already been however 
prepared on March 31, 1950. It had also been authenticated and deposited in the 
office of the municipality and the municipality in January 1951 sent to the respondent 
a bill in accordance with this assessment. The respondent appears to have paid the 
tax and then filed the suit, from which the present appeal arises, for a declaration 
that the assessment was illegal on the ground that no notice was served upon him 
under s. 80 of the Bombay Municipal Boroughs Act, 1925. 

Now, the contention which has been advanced on bebalf of the appellant-munici- 
pality is that as the Magistrate had not given his decision on March 31, 1950, the 
action ofthe municipality adopting for 1950-51 the list of assessment, which the stand- 
ing committee had already made in respect of the previous year, was perfectly correct. 

\ No individual notice of the assessment had consequently to be given. A public notice 

} had been given by the municipality, and as the respondent must have known that he 

‘had preferred an appeal to the Magistrate which had not yet been decided, it was his 
duty to appear in answer to the public notice and raise his objection to the levy of 
assessment contemplated by the municipality. It is now conceded that the Magis- 
trate gave his decision on July 3, 1950, long before the municipality sent a bill to the 
respondent in respect of the house-tax payable for the year 1950-51. But it is said 
that that action of the municipality was perfectly legal as the respondent had failed 
to object to the assessment list for the year 1950-51. 

Now, whether notice of the assessment should have been given to the respondent 
or not depends upon whether it can be said that there was an increase in the assess- 
ment. The assessment in respect of the year 1949-50 was upon a valuation upon 
which only a sum of Rs. 512-8-0 was payable. It is true that when the standing 
committee first made the authenticated list in respect of the year 1949-50, they fixed 
the valuation of the respondent’s house at a figure upon which the tax of Rs, 688-3-0 
was leviable. But that does not make any difference. This assessment was object- 
ed to, the standing committee overruled the objection, subsequently there was an 
appeal to a Magistrate and the Magistrate reduced the assessment whereby tax of 
duly Re. 512-8-0 was payable. The provisions of s. 81(6) of the Bombay Municipal 
Boroughs Act then became applicable. It says :— 

“Subject to such alterations as may be made therein (i.e. in the authenticated list) under the 
provisions of section 82 and to the result of any appeal or revision made under seotion 110, the 
entries in the asseasment-list so authenticated and deposited and the entries, if any, inserted in 
the said list under the provisions of section 82 shall be accepted as conclusive evidence— 

(i) for the purposes of all municipal taxes, of the valuation, or annual letting value on the 
basis prescribed in the rules regulating the rate, of buildings, lands and both buildings and Jands 

` to which such entries respectively refer, and : 

(##) for the purposes of the rate for which such assessment-list has been prepared, of the am- 
ount of the rate leviable on such buildings or lands or both buildings and lands in any official 
year in which such list is in force.” 

Now, cl. ($) of sub-s.(6) of s. 81 does not have the words “in any official year in which 
such list is in force.” It is said however that even so the list as corrected in accor- 
dance with the decision of the Magistrate is conclusive evidence of the valuation of the 
building only for the year 1949-50 for which originally the municipality had made a 
higher valuation which was reduced by the Magistrate. We shall accept for the pur- 
pose of argument that the entry in the assessment-list corrected consequent upon 
the decision of the Magistrate was conclusive evidence of the valuation of the 
respondent’s property for the purpose of taxation only for the year 1949-50. But 
there can be no doubt that when the municipality sent a bill to the respondent, it 
was asking him to pay a higher assessment. In that case the provisions of s. 81 have 
got application. Sub-section(Z) of that section says :— 
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“The Chief Officer, shall, at the time of the publication of the assessment-list under section 
80, give public notice of a date, not less than one month after such publication, before which 
objections to the valuation or assessment in such list shall be made ; and in all cases in which any 
proporty is for the first time assessed or the assessment is increased, he shall also give notice there- 
of to the owner or ocoupier of the property, if known, and if the owner or occupier of the property 
is not known, he shall affix the notice in a conspicuous position on the property.” 
It is to be noticed that whereas the first part of this clause requires that a public 
notice is to been given at the time of the publication of the assessment-list, the second 
part which refers to the individual notice which is to be given to the owner or occupier 
of the property is not confined to the time of publication of the assessment-list. 
It can apparently be given at any time when the assessment is increased, and it is 
obvious that inasmuch as at the time when the bill in this case was prepared the 
municipality knew full well that the assessment wasincreased, it should have given the 
individual notice referred to in the latter part of sub-s.(1) of s. 81. 

Mr. Rege who appears on behalf of the municipality says however that when in this 
case the municipality appear to have adopted the assessment-list of the previous year 
as it was entitled to do under the provisions of s. 84(1), on March 31, 1950, it had no 
reason for supposing that the Magistrate was going to reduce the assessment, and 
he says that the Chief Officer was not bound when the decision of the Magistrate was 
given to revise the assessment which had already been effected. That may well be. ’ 
It appears to us that there were two courses open to the Chief Officer after the Magis- ; 
trate gave his decision in July 1950. He could move the standing committee to 
exercise its powers under s. 82(1), so that the standing committee could revise the 
assessment if they chose to do so. It is true that s. 82(1) has got application only in 
certain circumstances. But the standing committee may alter the assessment-list 
when it is erroneous because of fraud, accident or mistake. In this case there would 
be no difficulty in regarding that the entry in the assessment list was an entry erro- 
neous through mistake, because it was made on the basis of the assessment-list of the 
previous year at a time when the decision of the Magistrate had not been given. 
Once it is conceded that the assessment of the previous yoar had to be corrected in 
accordance with the decision of the Magistrate whenever it was given, it is obvious 
that when the municipality prepared a fresh list upon the basis of the list for the 
previous year, which they were entitled to do under s. 82(1), an error crept in the list 
because when the list was made it took the figure which had to be corrected later on 
when the Magistrate gave his decision but had not been corrected. 

In the alternative, if the municipality still wished to levy assessment at a figure 
higher than the one which was originally mentioned in the assessment-list, as it was 
prepared on March 31,1950, ithad gottoproceed under s. 81(7). If themunicipality 
had done that, the respondent could have objected to the assessment, and if the 
municipality still insisted upon levying the assessment, he could have appealed to a 
Magistrate. 

The learned trial Judge was therefore quite right in holding that the assessment- 

_ list is illega] in respect of the raspondent’s property on the ground that it had been 
prepared without giving to the respondent the notice referred to in s. 81(1) of the Bom- 
bay Municipal Boroughs Act. 

The appeal is, therefore, dismissed with costs. 


Appeal dismissed. 
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Before Mr. Justice Bavdekar and Mr. Justice Gokhale. 


SHANKAR SHIDDAPPA KORE v. JAYSINGRAO LINGOJIRAO DESAI.* 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Sec. 64t+—Appotniment of 


Mamlatdar as tribunal—Promulgation of rules under Act—Sale taking place in interval— 
Whether such sale +s valid even though the procedure under Act not followed. 

The Bombay Tenancy and Agricultural Lands Act, 1948, which provided a certain procedure 
before a Tribunal appointed under the Act before agricultural land can be sold to a stranger, 
came into force on December 28, 1948. Shortly thereafter the Government of Bombay 
appointed the Mamlatdar as the tribunal under the Act. On April 27, 1949, the Government 
promulgated rules framed under the Act, which embodied forms in which applications under 
the Act should be made. Meanwhile on March 9, 1949, defendant No. 1 sold his rayatawa 
lands to the plaintiff, which lands were in possession of defenant No. 2, without following 


the procedure laid down by the Act. 


Defendant No. 2 having objected that the sale was 


void for the reason that the procedure laid down by the Act was not followed : 

' Held, (1) that inasmuch as the sale deed was executed after the coming into operation of 
s. 64 of the Bombay Tenancy and Agricultural Lands Act, the sale was void on the ground 
that the procedure laid down by the section was not followed : 

Appa Ganpat v. K. B. Wassoodew! and Bhima Balu v. Basangouda*, followed ; 
(2) that though the rules under the Act were not promulgated at the date of the sale, 
there was nothing to show to defendant No. 1 that they would not come into force before the 


tribunal fixed the reasonable price ; 


(3) that no application having been made to the Mamlatdar under s. 64(1) of the Act, the 


sale was void. 


Burr for possession of agricultural land. 


The land in dispute was originally Inam land belonging to Jaysingrao (defendant 


No. 1). 
land on October 27, 1947. 


* Decided, February 11, 1955. First Ap- 
peal No. 607 of 1953, from the decision of 

. G. Rajadhyaksha, Civil Judge, Senior 
Division, Belgaum, in Special Civil Suit No. 
82 of 1952. 


t+ The relevant section runs as follows: 
64. Sale of 7 ral land to particular 
persons.—(1) ere a landlord intends to 


sell land he shall apply to the Tribunal for 
determining its reasonable price. In deter- 
mining the reasonable price, the Tribunalshall 
take into consideration the factors to be taken 
into consideration in fixing the reasonable 
ront” under section 12. 

(2) After the Tribunal had determined the 
reasonable price, the landlord shall make an 
offer in the prescribed form to persons in the 
following oiled of priority provided that the 

rson to whom the offer has been made has 

iled to pay to him the amount of the reasona- 
ble price as determined by the Tribunal or to 
deposit the same with the Tribunal within two 
months from the date on which the offer is 
communicated to such person. The order of 
priority shall be as follows :— 

A. In the case of agricultural land other 
then a dwelling house, the site thereof and land 
appurtenant to such house when such site or 
dwelling house or land is not used or is not 
necessary to carry on agricultural operations 
in the adjoining lands— 

(+) the tenant in actual possession of the 


(ts) the person or persons personally cultivat- 
ing any land adjacent to the land to be sold, 

(iii) a co-operative farming society, 

(iw) any other agriculturist, 

(v) any other person who has obtained from 
the Collector a certificate that he intends to 


On the application of defendant No. 1 the land was converted into rayatawa 


take the profession of agriculturist. 

B. In the oase of a dwelling house, or a site 
of a dwelling house or land appurtenant to such 
house when such dwelling house, site or land 
is not used or is not necessary to carry on 
agricultural operation in the adjoining lands— 

(+) the tenant if he does not own a dwelling 
bouse or a suitable site for such house, 

(ii) the person residing in the village who is 
not in possession of any dwelling house : 

Provided that if there are more than one 
such persons the offer shall be made to such 
person or persons and in such order of prio- 
rity ae the Collector may determine in this be- 

Paving regard tó the needs of the following 
persons, namely 

(a) an agricultural labourer, 

(b) an artisan, 

(0) any other person in the village. 

(24) (a) Notwithstanding anything con- 
tained in the foregoing provisions of this sec- 
tion a landlord may, after obtaining the pre- 
vious permission of the Tribunal as provided 
in the next succeeding clause (b), sell any land 
to the tenant in actual possession thereof at a 
price mutually agreed upon between him and 
the tenant. 

(b) The landlord shall make an application 
in writing to the Tribunal for permission to sell 
the land at such price. On receipt of the 
appiioation, the Tribunal shall grant permission 
if, on holding an enquiry, it is satisfled that the 
price has been agreed to voluntarily by the 
tenant. 3 

(3) Any sale made in contravention of this 
section shall be void. 

1 (1964) 56 Bom. L. R. 617. 

2 (1954) 56 Bom. L. R. 520, F.B. 
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On March 9, 1949, defendant No. 1 sold the land to Shankar Shiddappa (plaintiff) 
for Rs. 11,100. The land in question was in possession of Kalgouda (defendant 
No. 2). The plaintiff failed to get possession of the land from defendant No. 2. 

On October 7, 1962, the plaintiff filed a suit against defendants to recover posses- 
sion of the land. 

Defendant No. 2 contended that the sale was void, for the reason that defendant 
No. 1 had not followed the procedure laid down by s. 64 of the Bombay Tenancy and 
Agricultural Lands Act, 1948, before he effected the sale in favour of the plaintiff. 

The Act came into force on December 28, 1948. The Government of Bombay 
appointed the Mamlatdar ofthe area in question as the tribunal under the Act. 
The Government framed rules under the Act on April 27, 1949. 

The trial Court held that the sale was void and dismissed the suit. 

The plaintiff appealed to the High Court. 


K. Q. Datar, for the appellant. 
M. V. Paranjpe, for respondent No. 1. 
8. A. Wale, for respondent No. 2. 


BAVDEKAR J. This is an appeal arising from a suit filed by the appellant for re- 
covery of possession of 8. No. 264/2 of the village of Ankliin Taluka Chikodi. The 
land was Inam land and originally belonged to defendant No. 1 Jayasingrao, who 
got it converted into rayatava land on October 27, 1947. Ho sold it to the plaintiff 
on March 9, 1949, for Rs. 11,000. It was his case however that the agreement of sale § 
had takon place on December 1, 1948, and the sale was effected in pursuance of the } 
agreement. The contesting defendant was defendant No. 2 and he claimed that 
the sale decd was void as being in contravention of s. 64 of the Bombay Tenancy 
Act. Defendant No. 1 admitted that he sold the land to the plaintiff but said that 
he had received only Rs. 10,500 for it and not Rs. 11,000. He said that he could not 
hand over possession to the plaintiff because defendant No. 2 was a protected tenant. 
So far as the question of the agreement was concerned, he supported defendant 

No. 2’s caso that the agreement was antedated. 
` The learned trial Judge has held that there was no agreement to sell on December 
1, 1948, and the agreement as a matter of fact took place at or about the time when 
the sale was effected, and the document which is relied upon in support of an agree- 
ment of salo on December 1, 1948, was ante-dated. He held that consequently the sale 
was void under s. 64 of the Bombay Tenancy Act and dismissed the plaintiff’s suit. 

The plaintiff has come in appeal, and the firat point which has been made on his 
behalf is that in this case there was no Tribunal constituted for performing the duties 
and functions laid upon the Tribunal under the Act; that there was also no form 
presoribed for the purpose of the landlord intending to sell his land, making offers 
to persons to whom he has got to make offers in turn under s. 64(2) ; and finally that 
certain supplementary procedure has been prescribed by rules which came into opera- 
tion on April 27, 1949. It is contended consequently that s. 64 of the Act did not 
come into operation or become effeotive till the forms were prescribed and the supple- 
mentary procedure was laid down by rules on April 27, 1949, and the sale was there- 
fore valid. 

Now, in support of this proposition reliance is placed upon a passage in para. 105 
at p. 151 of Crawford’s Statutory Construction :— 

“As will be seen hereafter, statutes do not always take effect upon their enactment but the 
effective date may be postponed either by virtue of their own provisions, or by the terms of a gene- 
ral law or o constitutional requirement upon the subject. In fact, constitutional provisions govern- 
ing the time for statutes to take effect will be found in at least thrityone states, and most of the 
others fix the effective date by general states.” 

We do not understand this passage to mean that the operation of a statute is postpon- 
ed because a portion of it contemplates the doing of something, in this case the ap- 
pointment of a Tribunal, and that something is not done. What the passage means 
is that there may be provisions in the statute itself, for example, that it will come into 
operation on a particular date or such date as may be notified by the Central Govern- 
ment or the Provincial Government, for its coming into operation. When that 
is the case, the operation of the whole or a portion of the statute will be postponed in 
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virtue of its own provisions. That this is the meaning of the passage is quite clear 
from the fact that reference is made in the passage to ‘constitutional provisions 
governing the time for statute to take effect.’ As a matter of fact, even in Bombay 
the Bombay General Clauses Act provides in s. 5 for the coming into operation of a 
statute upon particular dates, though this of course is subject to the statute not provi- 
ding to the contrary. It is not possible therefore to accept the contention that s. 64 
of the Bombay Tenancy Act did not come into operation or become effective either 
because there was no appointment of a Tribunal or officer to perform the duties and 
functions of the Tribunal or because the form in which offers had to be made under 
8. 64(2) had not-been prescribed or because certain supplementary proceedings relating 
to the procedure of a Tribunal were prescribed by rules made under the Act only 
on April 27, 1949. 

It is nevertheless correct to say that if no Tribunal or officer so empowered to per- 
form the duties and functions of the Tribunal was appointed, the sale could not pos- 
sibly be held invalid. But that would be because it could not be said that there was 
a contravention of s. 64(1) of the Act. In order that any one could bo said to have 
contravened a particular section, it must be shown that he acted against its provisions, 
Tf there is appointed a Tribunal or officer who could perform the duties and functions 
of the Tribunal because he is so empowered, then failing to make an application to 
him as required by s. 64(1) would be acting against the provisions of that sub- 
section. But itis obvious that if a Tribunal or officer empowered to act as a Tribunal 
is not appointed, no landlord intending to sell his land could possibly make an appli- 
cation to him. It would not be correct to say therefore that in not making such appli- 
cation he contravenes the provisions of s. 64(1). Failure to do what the statute re- 
quires does amount to contravention, but no statute requires or expects anyone to 
do the impossible. 

In this case, however, the Mamlatdar had been empowerad at the time when the sale 
in this case took place to perform the dutiesand functions of a Tribunal. We do not 
wish to go in this appeal into the question as to whether the agreement.of sale took 
place on December 1, 1948, or it took place at or about the time when the sale was 
effected, for the reason that so far as this Court is concerned the position is quite 
clear now that whenever an agreement may have taken place, if the sale. deed is 
executed after the coming into operation of the section, then the sale is void: Appa 
Ganpat v. K. B.-Wassoodew!,and Bhima Balu v. Basangouda*. That, of course, pre- 
supposes that the landlord could have made an application and followed the pro- 
cedure laid down in s. 64 of tho Act. : 

The principal question in this appeal, however, is whether it can be said that tho 
landlord had contravened tho provisions of s. 64, even though no form had been pre- 
scribed in which he could under the provisions of s. 64(2) make offers successively to 
the persons mentioned thorein. Now, what s. 64(3) provides is that a sale held in 
contravention of s. 64 is void. Section 64 would necessarily include each one of the 
preceding sub-sections and consequently asale would be void even if it contravened the 
provisions of one of the two sub-sections. A landlord may, for example, make an 
application to the Tribunalin ordertohaveareasonable price fixed but may not make 
an Offer as referred to in s. 64(2), in spite of the fact that the Tribunal had fixed a 
reasonable price. It cannot possibly be said in that case that the landlord has not 
contravened the provisions of s. 64. . . : 

Mr. Datar, who appears on behalf of the appellant, concedes that, but says that the 
whole of s. 64 embodies a scheme and it cannot be separated into several parts. The 
idea underlying the making of an application by the.landlord to the Tribunal for 
fixing a reasonable price is that the landlord should be able to make in turn offers 
to sell the land at that price to the various persons mentioned in s. 64(2). It is only 
if he finds that none of the persons will buy his land at the price fixed by the Tribunal 
that he can sell the land to any one he likes. Mr. Datar argues that it is no use mak- 
ing an application to the Tribunal if the landlord is inevitably going to be met with a 
difficulty, when the price has been fixed, in regard to the making of offers to the 
persons mentioned in s. 64(2). Now, once it is conceded that before the landlord 
could sell the property to any persons not mentioned in s. 64(2) or for the matter of 


1 (1964) 56 Bom. L. R. 517. 2 (1954) 66 Bom. L. R. 620, F.B. 
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that even to those oe he must follow the procedure which has been provided for 
in s. 64, any breach of any of the provisions would amount to contravention of the 
section. If the landlord fails to make an application when he could have made it, 
he could say that the failure to make the application does not amount to contraven- 
tion of the section only in case it is shown that making an application wasfutile. It is 
not possible to say, however, that his making an application when no form had been 
prescribed in which he could make offers successively to persons mentioned in s. 64(2) 
was & useless procedure likely to turn out a waste of time, for the reason that the Local 
Government must have been contemplating making rules under a. 82 and prescribing 
the form referred to in s. 64(2). As a matter of fact, the rules and the forms were 
published on April 27, 1949, in about a month and a half after the sale in this case 
took place. It could not be said, therefore, that making an application was useless ; 
for, what the landlord knew, the rules might have been made long before the Tribunal 
fixed the reasonable price. In fixing a reasonable price under s. 12 of the Act the 
Tribunal has to follow the procedure Jaid down under the Code of Civil Procedure. 
It would obviously, therefore, give notice to the tenant and to any other persons which 
it considers should be notified and then it would have to take evidence to determine 
the reasonable price of the property. Mr. Datar’s contention is that in this case we 
should not allow ourselves to be influenced by the fact that the rules framed under the 
Act under which the form has been prescribed came into force on April 27,1949. Now : 
we are not being influenced by that fact. We are merely pointing out that in this 
case the rules came into force within a very short time after the date of the sale, in ` 
order to reinforce what we said above that it must have been obvious that the State 
Government must have been busy framing rules. In any case, there was nothing to 
show to the landlord that the rules would not come into force before the Tribunal 
fixed the reasonable price. That is why it is impossible to accept the contention 
that it was a useless formality for the landlord to make an application to the Tribunal. 

For the same reason we do not think that there is any force in the contention that 
the landlord was absolved from the necessity of making an application because any 
rules of procedure were framed on April 27,1949. Any rules so framed may be called 
supplementary to the procedure laid down by the Act itself, which the Tribunal is 
required to follow. Even if those rules had been there, there was available the pro- 
cedure laid down by the Act itself for the Tribunal. It could follow that procedure 
in proceedings for the determination of reasonable price of the land. 

The next point which has been made is that the Mamlatdar of Chikodi has been 
appointed to do the duties and functions of the Tribunal, but making an application 
to him would not have amounted to making an application to the Tribunal which is* 
the requirement of s. 64(1). Now, we do not think that there is any substance in this 
contention. Tt is quite true that the application which s. 64(Z) requires has to be 
made to a Tribunal. ‘Tribunal’ has been defined to mean a Tribunal constituted 
under s. 67. Sub-section(3) of s. 67 itself provides that the Local Government may 
empower any person to perform the duties and functions of the Tribunal and to exer- 
cise its powers. The Mamlatdar who has been appointed consequently to perform 
the duties and functions of a Tribunal would have the duty consequently of enter- 
taining an application under s. 64(Z). It is obvious, therefore, that even if no Tri- 
bunal was constituted for the area in which the land in suit is situated, a landlord 
could make an application to the Mamlatdar. It is impossible to hold that it was the 
duty of the Mamlatdar to entertain an application under s. 64(/) if it was made to him 
and yet to hold that the landlord could not make an application to him or that 
any application which he made to him would not satisfy the requirement of s. 64(Z) 
which requires that the application must be made to the Tribunal. That is apart 
from the fact that ‘Tribunal’ has been defined as a Tribunal constituted under s. 67 
and the Mamlatdar is appointed to perform the duties and functions of the Tribunal 
under sub-s.(3) of that section. ‘ 

The learned trial Judge was, therefore, quite right in holding that the sale was 
void under s. 64. 

[The rest of the judgment is not material to the report.] 

The appeal having failed substantially, is dismissed with costs. Costs in one set. 

Appeal dismissed. 
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Before Mr. Justice Bavdekar. 
NARANBHAI CHHAGANBHAI v. MOTIBHAI ISHWARBHAI.* 


Indian Limitation Aot (XI of 1908), Art. 74—Sutt on promissory note—Baroda State—Acknowledg- 


ment—Period of limitation extended after dats of note but before date of acknowledgment—Claim 
on nots barred on date of acknowledgment—Subsequent enlargement of period whether revives 
claim on note—Indtan Limitation Act (XV of 1877), Seo. 2—General Clauses Act (X of 1897), 
Sec. 6. 

The plaintiff sued in the Baroda State Court on October 19, 1946, on a promissory note dated 
December 15, 1936. On October 22, 1940, a grandson of one of executants of the promissory 
note made a part payment which was inhis own handwriting on the note. The Limitation 
Act of Baroda at firat prescribed a period of three years for a suit on the promissory note. 
It was amended on May 25, 1939, by Aot XXI of 1939 (Baroda), whioh prescribed a period 
of six years for such suits. The defendants pleaded the bar of limitation and contended that 
the claim on the promissory note became barred under the law then in force at the end of 
three years and it could not be revived by a part payment made after it was so barred, and 
it could not be revived by the later Act which was not retrospective :— 

Held, (1) that inasmuch as the plaintiff’s claim was barred at the date when the part 
payment was made under the law then in force, it could not be revived by the Baroda Act 
XXI of 1939; 

(2) that though there was no express provision in the Act of 1939 that nothing contained in 
the Act should be taken to revive any right to sue barred, still the suit was barred by reason 
of s. 11 of the Baroda General Clauses Act (corresponding with s. 6 of the General Clauses Act» 
1897), which provided that a repeal would not revive “anything” not in force or existing at 
the time at which the repeal took effect, and the word “anything” included both a right as 
well as a remedy: 

Vinayak Govind and Narayan v. Babajt!, Mahomed Mehdi v. Sakinaba#*, Ramnathan v. 
Kandappa’, Appasamt Odayar v. Subramanya Odayar', Khunni Lal v. Gobind Krishna 
Narain’, and Sachindra Nath Roy v. Maharaj Bahadur Singh’, referred to ; 

(3) that regarded as a suit on a promissory note the plaintiff's suit was barred by time. 

In order that there should be an account stated, there must be, in the first instance, ac- 
counts made, that is, there must be amounts on both the sides, balance struck and acknow- 
ledged by the party against whom the balance was. There need not be between the parties 
mutual or independent dealings nor 'is it necessary that there should be on the credit side 
against the party who ultimately became a debtor payments other than those made by him 
in reduction of the original debt, 

Bishun Chand Firm v. Girdhari Lal’, and Ramprasad v. Anand#*, followed. 

When a new Act of Limitation provides a longer period, that period cannot be availed of by 
the plaintiff whose suit is barred under the law of limitation in force before the new law camo 
into effect. 

The intention of the law of limitation is not to give a right where there is not one, but to 
interpose a bar after a certain period to an existing right. 

Hurinnath Chatterjs v. Mohunt Mothoor Mohun Goswami? and Khunni Lal v. Gobind 
Krishna Narain, followed. 

The principle of s. 6 of the General Clauses Act applies both to express repeal as well as 
implied repeal. 

Even. where a new period of limitation is preseribed by an amending Aot, it does not revive 
the remedies in respect of a cause of action already barred before the amendment came into 


force. 
Md. Taqi v. Raja Ram, relied. 


SUIT on a promissory note. 


* 


Decided, August 13, 1954. First Appeal 6 (1921) I. L. R. 49 Cal. 208, 


No. 609 of 1950, from the decision of R. L. 8. c. 24 Bom. L. R. 659, 
Patel, Nyayadhish, Petlad Mahal, in Regular 8. €. L. R. 48 I. A. 885. 
Civil Suit No.. 61 of 1948-49. 7 (1984) L. R. 61 I. A. 278, 
1 (1879) I. L. R. 4 Bom. 280. 8. c. 86 Bom. L. R. 728. 
2 (1912) I. L. R. 87 Bom. 398, 8 [1940] Nag. 441. 
8. ©. 14 Bom. L. R. 908. 9 (1898) L. R. 20 I. A. 188. 
8 [1951] A. I. R. Mad. 814. 10 (1911) L. L. R. 88 All. 856, 
4 (1888) I. L. R. 12 Mad. 26, P.C. 8. C. 18 Bom. L. R. 427, 
5 (1911) I. L. R. 88 All. 356, S. C. L. R. 88 I. A. 87. 
8. c. 18 Bom. L. R. 427, 11 [1936] A. I. R. AlL 820, F.B. 
B. oc. L. R. 38 I. A. 87. 
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On December 15, 1986, Motibhai and Jiwabhai (predecessors of defendants) 
passed a promissory note for Rs. 9,000 in favour of Naranbhai (plaintiff). 

On October 22, 1940, a grandson of Jiwabhai made a part payment towards the 
debt of the promissory note and endorsed the payment in his own handwriting on 
the note itself. 

On October 19, 1946, the plaintiff sued in the Baroda State Court on the pro- 
missory note claiming to recover the amount due under it with interest from the 
defendants. The defendants pleaded the bar of limitation. 

It appeared that on the date when the promissory note was passed, the Baroda 
State had prescribed by an Act of its Legislature a period of three years for suits 
on promissory notes. On May 23, 1989, the Baroda State passed Act XXI of 
1989, by which the period of such suits was extended to six years. 

The plaintiff alleged that the acknowledgment being subsequent to the enlarged 
period was in time and saved the bar of limitation as the suit was brought within 
six years of the acknowledgment. 

The defendant contended thatthe plaintiff’sright tosue on the promissory note 
had become barred under the old law at the date of acknowledgment, and the 
acknowledgment did not serve to revive the plaintiff’s right to sue which already 
was' dead at the date of acknowledgment. 


The trial Court dismissed the suit as barred by limitation, 


Y. M. Thakkar, for M. N. Thakkar, for the appellant. 
K.T. Pathak, for respondent No. 1(8). 
Nandlal Patwari & Co., for respondent No. 1(2), absent. 


Bavnexar J. The present appeal arises from a suit filed by the plaintiff for 
recovery of a sum of Rs. 7,000 due upon a khata dated December 15, 1984, for 
Rs. 9,000 signed by two persons Motibhai Ishwarbhai and Jiwabhai Javerbhai. 
Both the executants specifically say in the khata that they would pay the amount of 
Rs. 9,000 on demand. The khata obviously, therefore, is a promissory note. It 
is not necessary to state all the defences which were taken on behalf of the repre- 
sentatives of Motibhai Ishwarbhai and Jiwabliai Javerbhai, for the reason that the 
only question in this appealisone of limitation. It is contended on behalf of the 
defendants that the suit was barred by limitation. The suit was upon a promissory 
note dated December 15, 1984, and was actually filed on October 19, 1946. 
In order to bring the suit within limitation, the plaintiff relied upon a part payment 
dated October 22, 1940, acknowledged in the handwriting of Kantilal Vithalbhai? 
the grandson of Jiwabhai. The part payment is endorsed upon the promissory 
note itself in the hand of Kantilal Vithalbhai. The defendants disputed this endorse- 
ment, but the learned trial Judge has found the endorsement proved. The 
defendants contended even so that this endorsement did not serve to save limi- 
tation, because the plaintiff’s suitupon the promissory note was barred by limi- 
tation before the endorsement was made by Kantial Vithalbhai. It appears that 
when Act No. 1 of 1987 S. Y. (Mudat Nibnandh No. 1 of 1987) of the former Baroda 
State was enacted, the rule of limitation in regard to promissory notes was contained 
in art. 68, and the period was, as in what was formerly British India, three years. 
The Act contained a section at that time, No. 6, sub-s. (1) of which provided an 
enlarged period of limitation of six years, where the suit was filed upon a writing 
or a document and was a suit to which certain articles, including art. 47, which was 
for a suit for money lent, applied, but at that time art. 68 was not included in the 
articles enumerated in s. 6(1). The Baroda Limitation Act was, however, amended 
from time to time. It was amended for the first time by Act No. XLVII of 1934, 
which came into force on November 8, 1984. It was amended a second time by 
Act No. 8 of 1986, which came into force on January 80, 1936, It is not in dispute, 
however, that art. 68 of the Act was not included among the articles enumerated 
in s. 6(1) by either of these amendments. It was included among those articles 
by Act No. XXI of 1989, which came into force on May 25, 1989. It is the con- 
tention of the dsfendants that before this Act cam2 into force, the period of limi- 
tation for suits upon promissory notes wes three years, witb the result that there 


ne 
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being no ecknowledgment before May 25, 1989, wren tte Act No. XXI of 1989 
came into force, the pleintiff’s suit upon exh. 89 regarded as e promissory note was 
berred by time, and his remedy was not revived by that Act which was not restros- 
pective. 

On the other hand, it is the contention of the plaintiff that the plaintiff’s suit is 
not a suit upon a promissory note. The plaintiff’s suit is a suit for money lent, 
which will be governed by art. 47, or a suit on an account stated, which would 
be governed by art. 54. Now, art. 54 also was not included among the articles 
enumerated in s. 6(1) when the Act came into force originally. It was included 
among those articles for the first time by Act No. IIL of 1986, which came into force 
on Janusry 80, 1986. It is contended on behalf of the pleintiff that the pleintiff’s 
suit was not barred by time on thet date if it is e suit on an account steted. So 
in eny case the period of limitation for the plaintiff’s suit, regerded ss a suit for an 
account stated, was six years, and inasmuch as on October 22, 1940, Kentilal 
Vithalbhai, the grandson of Jiwabhei made payment of a sum of Rs. 3,000 before 
the period of limitation was over, a fresh starting point of limitation was provided 
by the payment by Kantilal on that date, and the plaintiff’s suit was conse- 
quently within time. 

In the alternative, it is contended that even if the plaintiff’s suit must be re- 
garded asa suit upon a promissory note, the Limitation Act which applies to the suit 
is the Act as it was amended by Act No. XXI of 1989. The period of limitation for 
such a suit is consequently six years. If within a period of six years from the 
execution of the promissory note there happens to be executed an endorsement of a 
part payment, it serves to save the limitation and affords afresh period of limitation, 
and it does not make any difference if upon the date upon which Act No. XXI of 
1989 came into force the plaintiff’s suit regarded as a suit upon a promissory note 
was barred by time. f 

It would be convenient to take up first the question whether the plaintiff’s suit 
is a suit upon a promissory note, or a suit for money lent or a suit upon an account 
stated. Now, it is not possible to regard the suit as a suit for money lent. If the 
suit was a suit for money lent, then the cause of action arose when the moncy was 
actually lent. The plaintiff has not stated in so many words that the plaintiff’s 
suit was a suit for money lent. The cause of action is stated as having arisen on 
December 15, 1984. That was the date upon which exh. 84 was executed, and the 
date has nothing whatever to do with the lending of the money. It may be, of 
course, that it was open to the plaintiff to frame his suit as if it was a suit for money 
fent and rely upon exh. 84 as an acknowledgment; but the plaintiff has not framed 
T that way, and the suit cannot possibly be, therefore, said to be a suit for moncy 

ent. 

Coming next to the question as to whether the suit is a suit on an account 
stated, it does appear that the plaintiff’s case was that accounts were made and 
then Motibhai and Jiwabhai signed exh. 84 0n December 15, 1984. That was 
what the plaintiff stated in his deposition when he went into the witness box. 
But in order to find out what the plaintiff’s suit is, one must necessarily have rc- 
course to the plaint. The plaint calls the suit as a suit upon a khata, and the khata 
being a promissory note, as I have already mentioned, the frame of the suit is that 
of a suit upon a promissory note. Itis true that a suit on an account stated may 
also be described as a suit on a khata, but the plaint nowhere alleges that any ac- 
counts were made. If at all any accounts were made, they must be of exh. 38, 
another promissory note dated December 19, 1981, for the same amount as exh. 84, 
namely, Rs. 9,000. Exhibit 33 does not show that there were any payments made 
towards it. Two payments purport to be endorsed on exh. 84, one for Rs. 30,000 
on October 15, 1940, and the other for another sum of Rs. 8,000 on October 22, 
1940. The latter is relied upon on behalf of the plaintiff for bringing the suit in 
time. But there are no endorsements upon exh. 33, and exh. 84 has been taken 
for the same amount as exh. 84. Now, there are conflicting views upon the ques- 
tion as to whether for an account stated it was necessary that there should be 
mutual dealings between the parties of which an account must be made. But 
it does not seem permissible to accept the view that theremust be such mutual 


512 THE BOMBAY LAW REPORTER. [vou, uyn. 


dealings, because in Bishun Chand Firm v. Girdhari Lal, their Lordships of the 
Privy Council observed (p. 288): 

“,. it is also clear that in that great class ofcases where the whole dealings between the par- 
ties are financial, the items of account can only be in terms of money and can only consist of pay- 
ments of one to the other and vice versa. It seems that the rule adopted by the Court in the de- 
cision appealed from would exclude from the category of legally valid ‘accounts stated’ all such 
financial accounts. Nor can it be material, as it seems, in determining whether there can be an 
account stated, whether the balance of indebtedness is throughout, as it must be at the end, in 
favour of one side. Equally it seems irrelevant whether the debt in favour of the final creditor 
was created at the outest by one large payment or consisted of several sums of principal and seve- 
ral sums of interest; nor can it matter, in this connection, whether the only payments made on 
the other side were simply payments in reduction of such indebtedness or were payments made in 
respect of other dealings. In any event, items must in the same way be ascertained and agreed 
on each side before the balance can be struck and settled.” 

Even though, therefore, there need not be between the parties mutual or indepen- 
dent dealings, nor isit necessary that thereshould be on the credit side against 
the party who ultimately became a debtor payments other than those made by 
him in reduction of the original debt, in order that there should be an account 
stated, there must be, in the first instance, accounts made, thatis, there must be 
amounts on both the sides. It was, pointed out in Ramprasad v. Anandi?, 
that before a document can beused as an account stated, it must be shown that 
there were items on both sides of the account of which an account was made, 
balance was struck and acknowledged by the party against whom the balance was. 
It may be, of course, that sometimes upon taking accounts what may be found is 
that the same amount is due from the party who signs the accounts stated as a 
debtor as was due from him when he signed an earlier account. That would not come in 
the way of there being a stated account between the parties. But there must be 
items on both sides, and there must be evidence with regard to the existence of such 
items, when alone an account can be and will be required to be made. In the 
absence of any statement in the plaint itself that an account was made and Moti- 
bhai and Jiwabhai signed exh. 84 as an account stated, the suit which was 
filed by the plaintiff cannot be said to be a suit for an account stated. It may be, 
ofcourse, that thereis some evidence upon the point because the plaintiff deposed 
that accounts were made. It has been pointed out that there was no cross- 
examination on this question. But the suit as framed was obviously a suit upon 
a promissory note. There was no reason then why the defendants should have cross- 
examined the plaintiff upon a statement which at that moment was immateriab 
whether it was true or not. I find that there is nothing in the judgment of the 
learned trial Judge which would show that any contention was made before him 
that the plaintiff’s suit was a suit upon anaccount stated. The learned trial Judge 
held that the suit was a suit upon a promissory note governed by art. 68 of the 
Baroda Act and was barred by limitation. No point has been made in the appeal 
memo that the trial Judge was in error there and the suit was really speaking not a 
suit upon a promissory note, but a suit on an account stated. In these circums- 
tances, it is obvious that it is not possible to regard the suit which has been filed 
by the plaintiff as a suit which would be governed by art. 54 of the Baroda Act. 
Coming next to the question as to whether the suit would not be in time because 
of the endorsement of the part payment in the hand of Kantilal, grandson of Jiwa- 
bhai in exh. 84, it is quite true that the period of limitation for a suit upon a pro- 
missory note is after May 25, 1989, six years. It is also true that it makes no 
difference that Act No. 1 of 1987 prescribed only a period of three years. The 
Limitation Acts are procedural laws, and therefore upon the question whether the 
suit is or is not barred by time, the Act applicable would be the Act which was in 
force at the time when the suit was filed. There can be no doubt whatever, there- 
fore, that the period of limitation applicable to the present suit is the period of six 
years. But it is contended on behalf of the respondents, relying upon a large num- 
ber of cases of both the Privy Council and High Courts, including this Court, that 
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when a new Act of Limitation provides a longer period, that period cannot be avail- 
ed of by the plaintiff, whose-suit is barred under the law of limitation in force be- 
fore the new law came into effect. On the other hand, it is argued on behalf of 
the plaintiff that the Limitation Act of 1877, in repealing the carlier enactments, 
provided that if the remedy of a plaintiff was barred under the Limitation Acts, 
which were repealed by that Act, then, nothing in the Act will be taken as reviving 
those remedies. There is no suchsection in the Act of 1908. There is also no such 
provision in Act No. XXI of 1989 of the former Baroda State. On the date when 
the amendment of 1989 came into force, the position, therefore, was that the 
plaintiff’s right, namely the right to recover the amount due was not extinguished ; 
his remedy was barred before the Act of 1989 came into force ; but inasmuch as 
there is no provision in the Act of 1989 which prevents the revival of the remedy, 
it is no argument to contend that the plaintiff’s suit was barred before the Act of 
1989 came into force. 

Now, itis quite true that in the Act of 1877 it was provided bys. 2 that 
nothing contained in the Acts of 1871 and 1877 should be taken to revive any right 
to sue barred, under the Act of 1871 or under any ‘enactment repealed by the Act 
„of 1871. Acts of 1859 and 1877 appear to have made express provision, 
) in the case of suits which were filed after the coming into operation of the Acts 
‘upto a certain period. On the other hand, under the 'Act of 1908 there was no 

provision made as in the Act of 1877, but that is obviously because in the mean- 

while the General Clauses Act of 1897 had been enacted. In s.6 of that Act 
provision was made in order that the repeal of any former Act by a later Act 

should not affect certain matters. It is quite true that it must be shown that s. 6 

of the General Clauses Act is as effective as the provisions in s. 2 of Act of 1877 for 

preventing the revival of the rights to sue barred by the previous Acts, but that 

s. 6 is effective for this purpose has been established by a number of cases. In 

the first instance, it is necessary to observe that the plaintiff concedes that where 

the right of the plaintiff is extinguished, for example, by operation of a provision 
like that in s. 28 of the Indian Limitation Act, its repeal would not revive the right 
unless the repealing Act so provides expressly or by necessary implication. I shall, 
therefore, specifically refer hereafter to cases in which it has been held that there 
was really speaking no revival of the right to sue, or, as the plaintiff calls it, remedy. 

The first case upon the point is the case of Vinayak Govind and Narayan v. Babaji'. 
In that case, the plaintiff sued upon a document which was regarded as a promissory 
note. Under the Act of 1859 the period of limitation for a suit based upon a promis- 
sory note payable on demand was three years from the date of the promissory note 
and not from the date of the demand. The plaintiff’s suit was filed actually in 
April 1877, when Act of 1859 had been repealed and Act of 1871 was in force. 
Under the latter Act limitation began to run only when a demand was made. It 
was held that the suit regarded as a suit upon a promissory note was barred by time. 
It is true that the Act of 1871 was in force when the suit was filed, and it was that 
Act which had to be applied when considering the question whether the suit was barred 
or not. But inasmuch as the plaintiff’s suit was barred by time before the Act of 
1871 came into force, the Act of 1871 could not revive the plaintifi’s suit which was 
barred. It has got to be remembered that the Act of 1877 did contain a provision 
that nothing in that Act shall revive the remedy barred under the Act of 1859 or 
1871, but there was no such provision in the Act of 1871 which was in force when 
the suit was filed. 

The second case is the case of Mahomed Mehdi v. Sakinabat.2 In that case the 
plaintiff was suing his wife, who had left him. He had sent a noticeon July 11, 1906, 
demanding restitution of conjugal rights. The demand was refused by the defendant 
on July 19, 1906, but the plaintiff took no further action for more than two years, 
and eventually on July 20, 1911, filed a suit for restitution, but such a suit would have 
been barred by Aot No. XV of 1877. It was contended on behalf of the plaintiff, 
however, that the Act which applied was Act No. IX of 1908, but it was held that the 
plaintiffs remedy ‘by way of restitution of conjugal rights had become barred under 


1 (1879) I. L. R. 4 Bom. 280. s. c. 14 Bom. L. R. 908. 
2 (1912) I. L. R. 87 Bom. 898, 
L.R.—88 
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art. 35 of the Act of 1877, and having become so barred, it could not be revived by 
the passing of the new Limitation Act in 1908. The decision was based specifically 
upon s, 6 of the General Clauses Act, cl. (a), which provided that unless a different 
intention appeared, a repeal shall not revive anything not in force or existing at the 
time at which the repeal took effect. This view has also been taken by their Lord- 
ships of the Privy Council and the other High Courts, and only a few of the cases in 
which the principle has been affirmed need be mentioned. A very recent case is 
that of the Madras High Court in Ramanathan v. Kandappa.| In that case the 
plaintiff relied upon endorsements of payments, the last of them on the August 9, 
1941, for saving limitation for a suit on three promissory notes. These endorse- 
ments were not capable of saving limitation before the amending Act of 1942, No. 
XVI of 1942. It was held following certain Privy Council and other cases that the 
plaintiff could not rely upon the amending Act as his suit was barred by time before 
the amending Act came into force. Two of the Privy Council cases relied upon, viz. 
Appasami Odayar v. Subramanya Odayar*®, and Khunni Lal v. Gobind Krishna 
Narain’, could perhaps be explained by theright itself having been extinguished, but 
this cannot be averred of Sachindra Nath Royv. Maharaj Bahadur Singh.* In that 
case the plaintiff-appellants, who were suing under an indemnity bond executed 
in their favour by their mortgagee, had made payments to a person with whom the 
mortgagee had effected a sub-mortgage by deposit of title deeds, after the mortgagee 
had obtained decrees for sale. The question in appeal was whether at the date when 
the payment was made the mortgagors were bound to make the payments ; that in 
ita turn raised a question whether at the date of the payment the decrees would have 
been barred. The Act in force at the date of the decrees was Act of 1877, and the 
enforcement of the decrees would have been barred before the Act of 1908 came into 
force. It was held that the Act applicable to the case was that of 1877 and not of 
1908, because the date of the decrees being August 26, 1905, they became unenforce- 
able by proceedings commenced after August 26, 1908, under the Act of 1877. 
The payment to the representative of the equitable mortgagee was made on Febru- 
ary 2, 1910, one year and three months after the statutory period had elapsed, and 
over thirteen months after January 1, 1909, when the Act of 1908 had come into 
operation. Then they observed (p. 214) : 

“There is no provision in this latter Act so retrospective in its offeot as to revive and make 
effective a judgment or decree which before that date had become unenforceablo by lapse of time.” 


It has got to be remembered that in none of these cases is there any reference to 
s. 6(a) of the General Clauses Act, and their Lordships of the Privy Council were 
probably acting upon the Common law principle which was enacted in s. 39 of 
the Interpretation Act upon which s. 6 of the General Clauses Act is based. 
But that does not seem to make any difference. The Act of 1908 does not contain 
any section corresponding to s. 2 of the Act of 1877, and even so their Lordships 
held that a judgment or decree which before the Act of 1908 had become unenforce- 
able by lapse of time could not be made effective by the Act. It seems to me 
that this is upon the principle which has been embodied in cl. (a) of s. 6 of the General 
Clauses Act. 

It is quite true that thore is always a difference between a right being extinguished 
and the remedy being barred. But when therefore we consider the effect of a repeal, 
it is not as if the repeal does not affect only vested rights. To hold so would be to 
ignore g. 6, cl. (a). Vested rights are not to be interfered with as provided in cl. (c) 
of s.6. But the words of cl. (a) are perfectly general; it does not say what will 
not be revived would be a right much less that the right should be one which should 
have been acquired. It says specifically that the repeal shall not revive anything 
not in force or existing at the time when the Act came to an end. It seems to me 
in the first instance that the word anything is sufficiently wide to include both a 
right as well as a remedy. In the second instance, assuming that the word ‘anything’ 
only includes a right and does not include a remedy, a remedy is only another word 


1 [1951] A. L R. Mad. 314. 8. c. L. R. 88 I. A. 87. 

2 (1888) I. L. R. 12 Mad. 26, P. c. 4 4 (1921) I. L. R. 49 Cal. 208, 

8 (1911) I. L. R. 83 All. 836, 8. €. 24 Bom. L. R. 659, 
8s. c. 18 Bom. L. R. 427, ac. L. R. 48 I. A. 383. 
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for a right of action, and when a remedy is barred, the right of action is gone and 
it cannot be revived by the coming into force of a new Act of Limitation. 
It is true that the case of Appasami Odayar v. Subramanya Odayar, and Khunni Lal 
v. Gobind Krishna Narain, could have been put upon the ground that the right 
itself was extinguished, but their Lordships did not base their decision upon that 
ground. It seems to me, looking to the language used, that they based their decision 
upon the broad principle they enunicated in Hurrinath Chatterji v. Mohunt Mothoor 


.Mohun Goswami 


“.. The intention of the law of limitation is, not to give a right where there is not one, but to 
interpose a bar after a certain period to a suit to enforce an existing right”, 
and reiterated by them in Khunni Lal v. Gobind Krishna Narain. In that case, it is 
obvious that if the words of cl. (a) are wide enough to include a right of action, if that 
right of action was taken away by the operation of the previous Limitation Act, 
it cannot be revived because of a subsequent enactment which repeals that right. 
It is contended, however, that there can be no question of the application of s. 6 
of the General Clauses Act or the corresponding Act of Baroda, Samanya Kalvano 


\ Nibandh of 1951 8. Y. in this case. It is not in dispute that s. 11 of the latter Act 
i is exactly the same as s. 6 of the General Clauses Act. It is said however that the 
| Baroda Act does not contain any definition of the word ‘kaide’ by which it trans- 


‘lates the English word ‘enactment’ in s. 6. But it is obvious that it must be taken 


in the sense not only of an Act but also any provision contained in any Act. It is 
contended secondly that the principle of s. 6 of the General Clauses Act or s. 11 of 
the Baroda General Clauses Act must be confined to cases in which there has been 
an express repeal. When the Act of 1939 came into force, there was no express 
repeal of any particular section or article of the original Limitation Act. All that 
happened was that art. 63 was included in the articles enumerated in s. 6. There 
was consequently no express repeal. It is contended besides that there was no 
implied repeal either, and in any case s. 6 of the General Clauses Act or s. 11 of the 
Baroda General Clauses Act do not apply to implied repeals. Now, it is quite true 
that there is no express repeal by the amendment of 1939 of any provision of the 
original Limitation Act. It is obvious, however, that whereas formerly the period 
of limitation for suits upon a promissory note was a period of three years, it was 
changed by the amendment effected in 1939 to six years. There was obviously, 
therefore, an implied repeal, and the only question is whether s. 6 of the General 
Clauses Act and the corresponding provision of the Baroda Act do apply to implied 
repeals. Now, considering the principle underlying these enactments, in the first 
instance, there is no reason whatever why s. 6 should not apply to implied repeals. 
The rule is really of interpretation. There is nothing to prevent the Legislature, if 
it is so minded, in spite of the provision which has been enacted in s. 6 of the General 
Clauses Act, from specifically directing that notwithstanding anything contained 
in the General Clauses Act the repeal shall affect what s. 6 provides it does not 
affect except on such legislative action. Section 6 only provides that unless the Legis- 
‘lature so provides either specifically or by necessary implication, vested rights will 
not be affected and things which were not in force or in existence at the time when 
the.new Act came into force will not be affected by the repeal. The principle 
ought logically to apply to both express repeals and implied repeals. There is author- 
ity also to be found for the principle that even where a new period of limitation is 
prescribed by an amending Act, it does not revive the remedies in respect of causes 
of action already barred before the amendment came into force. In the case of 
Md. Tagi v. Raja Ram*, the plaintiff relied upon an acknowledgment signed by 
a widow who was not competent to give an acknowledgment which would bind the 
reversioners until the coming into force in 1927 of the amendment embodied in cl. 
(3) of s. 6 of the Act of 1908 which rendered such an acknowledgment binding. Thero 
was, of course, no express repeal and it was held that the right of suit which was 
barred under the law in existence at the time the amendment came into force could 
not be revived because of the amendment. Regarded as a suit upon a promissory 
note, consequently the plaintiff's suit was barred by time. Mr. Thakkar, who appears 


1 (1898) L. R. 20 L A. 188, 192. 3 [1986] A. L R. All. 820, F.B. 
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for the plaintiff, wants however afortnight’s time to make an application for amending 

his plaint so as to make the plaint a plaint in a suit for money lent or an account 

stated. A fortnight’s time is granted to him to make the amendment application. 
Order accordingly. 


Before Mr. Justice Bavedkar and Mr. Justice Chainant. 
KASHINATHSA YAMOSA KABADI v. NARSINGSA BHASKARSA KABADI.* 
Indian Stamp Act (I of 1899), Sec. 44(1}—Payment of stamp duty or penality—Third person only 
entstled to recover expenses of duty or ponaliy—-Whether one co-sharer paying duty or penalty, 
can recover proporitonats share from hts co-sharers. 

Under s. 44(1) of the Indian Stamp Act, 1899, when any person, i.e. any innocent third 
person pays any duty or penalty under certain specified sections, in respect of an instrument, 
which some other person was bound to bear the expenses of providing the proper stamps for 
such instrument, the first named person is entitled to recover from such other person the 
amount of the duty or penalty so paid. The section does not enable one co-sharer who has 
paid the duty or penalty to recover from his oo-sharers their proportionate share of the duty 
or penalty so paid. 

Raman Ohstty v. Nagappa Chetty! and Parshottam Ram v. Sheo Mangal 3, relied on. 

Tsu facts appear sufficiently from the judgment. 


F. A. No. 605 of 1952. 


R. B. Kotwal, for the appellants. 
K. Q. Datar, for respondents Nos. 1 to 4. 
Y. N. Lokur, for respondent No. 6. 


F. A. No. 606 of 1952. 


N. M. Hungund, for the appellant. 
K. G. Datar, for respondents Nos. 3 to 6. 
FV. N. Lokur, for respondent No. 1. 


BAVDEKAR J. This order refers to the distribution of the stamp duty and penalty 
which has actually been paid by defendant No. 1 in both the suits for the purpose of 
rendering admissible in evidence certain instruments. 

Mr. Kotwal who appears on behalf of defendant No. 1-appellant contends that he 
is entitled to the refund of the amount of stamp duty and penalty which he has 
paid from the other co-sharers under the provisions of s. 44(Z) of the Indian Stamp 
Act. That section rans as follows :— 

“Whon any duty or penalty has been paid under section 35, section 37, section 40 or section 
41, by any person in respect of an instrument, and, by agreement or under the provisions of section 
29 or any other enactment in force at the time such instrument was executed, some other person 
was bound to bear the expense of providing the proper stamp for such instrument, the first-mention- 
od person shall be entitled to recover from such other person the amount of the duty or penalty 
so paid.” 
Now, the opening words of the section have got reference to the duty or penalty 
paid amongst others under s. 35. What s. 44(Z) does is that it enables the person 
paying the duty or penalty to recover it. It is recoverable from “some other person 
bound to bear the expense of providing the proper stamp for such instrument”. 
Mr. Kotwal says that under the provisions of s. 29 of the Indian Stamp Act, the other 
co-sharers were bound to bear the expense of providing the proper stamp in propor- 
tion to their shares, and consequently his client is entitled to recover from the other 
co-sharers the portion of the duty and penalty which is attributable to their shares. 
It is true that in order to find out whether the person paying duty and penalty was 
entitled to recover them from any other person, the question which has got to be 
asked is who was the person bound to bear the expense of providing the proper stamp 
upon the instrument concerned. But itis only when the reply to that question shows 
that the entity is different from the person who has paid the stamp duty and penalty 


* Decided, September 9, 1954. First Ap- 1 [1916] A. I. R. Mad. 672. 
peals Nos, 605 and G06 of 1952. 2 [1986].A. L R. All. 151, 
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that the right under s. 44(Z) arises. Mr. Kotwal contends, however, that the reply 
to this question is all the co-sharers including Mr. Kotwal’s client himself. But 
if we interpret the word “expense” to mean a part of the expense, then in that case 
the other co-sharers were bound to bear their share of the expense of providing the 
stamp on the instrument. It is to be remembered however that what the person 
paying the duty or penalty is entitled to recover is “the amount of the duty or penalty 
so paid”, which are the closing words of the section. They mean the whole of the 
duty and penalty paid by him. If we bear that in our minds and also the contra- 
distinction between “any person” who has paid the duty and penalty and the words 
“some other person was bound to bear the expense of providing the proper stamp 
for such instrument”, there can be no doubt that s. 44(Z) is intended to help what 
may be termed, as innocent party, a party who was not required to have the instru- 
ment properly stamped or bear any portion of the expense of the stamp. 

That was as a matter of fact the view which was taken by the Madras and the 
Allahabad High Courts in Raman Chetty v. Nagappa Chetty*, and Parshottam Ram 
v. Sheo Mangal*. With respect we are in entire agreement with the view taken in 
those cases, 


Before Mr. Justice Gajendragadkar and Mr. Justios Shah. 
JAGJIVAN DHONDIRAM KIRAD v. GOPAL VINAYAK JOSHI.* 


Civil Procedure Oods (Act V of 1908), O. XXI, rr. 58, 59, 63—Deorese—Huecution—Attachment of 
property—Objections to property attachsd—Rejectión of objection—Fatlure to file suit against 
order—Property sold in execution—Sutt for possession by auction purchaser— Whether objector 
dsbarred from contesting sutt. 

In execution of a decree for money, one-third share in certain lands was attached as be- 
longing to the judgment-debtor although in reality his share was only one-ninth. The 
owner of the remaining two-ninth share in the attached share sold, subsequently to the date 
of attachment, the whole one-third share to defendant No. 6. Next, defendant No. 6 
applied, under O. XXI, r. 58, of the Civil Procedure Code, 1908, to the executing Court to 
set aside the attachment on the ground that though the share of the judgment-debtor was 
only one-ninth the whole of one-third share was attached. The claim was rejected by the 
executing Court. Defendant No. 6 feiled to bring a regular suit to set aside the order. 
In the execution proceedings the one-third share was sold at a Court sale and purchased by 

e the plaintiff. A oertifloate of sale was duly issued in his favour. ‘The plaintiff then brought 
a suit to recover possession of the one-third share by partition of the lands by metes and 
bounds. Defendant No. 6 resisted the suit on the ground that the judgment-debtor’s share 
in the property was only one-ninth and that the plaintiff as purchaser of the share could 
get nothing more than one-ninth. The plaintiff averred that defendant No. 6 was preclud- 
ed by O. XXI, r. 63, from raising the contention ashe had advanced it and failed in the 
execution proceedings: and had not questioned it by a separate suit :— 

Hold, (1) that defendant No. 6 was competent to make an application in execution pro- 
ceedings under O. XXI, r. 58, though he purchased the property subsequent to the date of 
‘attachment ; 

(2) that defendant No. 6 not having brought a suit to set aside the order, the order had 
become conclusive under O. XXI, r. 63, and that he was not at liberty to raise any plea in 
the suit affecting the said order; 

(8) that whatever might have been the nature of the pleadings raised by the opponent of 
defendant No. 6 in the exeoution proceedings, if the final order was passed dismissing the 
application, it was obligatory upon defendant No. 6 to have brought a suit within one year 
thereafter if he wanted to challenge the validity of the order ; 

(4) that, therefore, defendant No. 6 was precluded from Spim the title of the plaintiff 
in respect of one-third share in the suit property. 


1916] A. I. R. Mad. 872. in Civil Appeal No. 330 of 1948, modifying 
1986] A. I. R. All. 151. the decree passed by V. 8. Junnarkar, 4th 
, November 8, 1954. Second is Joint Civil Judge, Junior Division, at Poona, 
sa No. 339 of 1952, from the decision of in Civil Suit No. 1046 of 1944. 
M. 8. Bagali, Extra Assistant Judge at Poona, 
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- Oficial Recstver, South Malabar v. Veeraraghavan Pattar! and Mukhram Pandey v. 
Arjun Misstr?, referred to. 
Ningauda Girimallappa Patil v. Nabisaheb Abalal Pati, explained. 

Order XXI, r. 59, must be liberally construed. When it refers to the interest in the pro- 
perty, or possession of the property, attached, it obviously refers to the applicant or his 
predecessor-in-title. The evidence which is expected to be adduced by the party applying 
under r. 58 about his possession or interest in the property in question is not necessarily 
by reference to himself but it may and can be by reference to his predecessor in-title. 

In considering the effect of O. XXI, r. 63, it is necessary to bear in mind that as a result 
of this rule what becomes conolusive is the order passed in the enquiry held under r. 68. 
It is not the reasons given by the Judge in passing the final order nor even the findings 
recorded by him in the said enquiry that become conclusive. It is the final order either 
allowing or dismissing the application that becomes conolusive. 

Even if an order dismissing an application is passed for default in the enquiry under 
O. XXI, r. 58, the order becomes conclusive subject to the result of a suit under r. 63. 


Surr to recover possession of property. 

The property in dispute was an undivided one-third share in certain lands. The 
share originally belonged to one Bhalchandra, who had three sons: Vishwanath, 
Waman and Vinayak. After Bhalchandra’s death the three brothers partitioned 


his estate on October 12, 1903, when Vishwanath (defendant No. 1) alone separated, , 


sos! 


and his two brothers Waman and Vinayak continued to live jointly as before. ' 


The one-third share in the lands was however kept undivided, though the share of 

each brother was defined as one-third in the share, that is, one-ninth in the whole 
roperty. 

: Th 1905 Waman died un-married and his sharo devolved on Vinayak, who then 

became entitled to two-ninth share in the property. On Vinayak’s death in 1918 

his share was taken by his widow Laxmibai (defendant No. 5). 

Tn & suit against Vishwanath (No. 363 of 1933) one Joshi obtained a money decree, 
and applied (Darkhast No. 617 of 1937) to execute the decree, on April 15,1937. On 
the same day he obtained an order levying attachment on the one-third share in the 
property as belonging to his judgment-debtor Vishwanath, although the share of 
Vishwanath was in reality only one-ninth. 

On February 4, 1938, Laxmibai, who had become owner of two-ninth share in 
the property sold her share as one-third in the property to Jagjiwan (defendant 
No. 8), for Rs. 2000. 

On March 23, 1938, defendant No. 6applied to the executing Court under O. XXI, 
r. 58, of the Civil Procedure Code to raise the attachment on the ground that jt 
affected one-third share in the property whereas the share of Vishwanath was only 
one-ninth. On August 28, 1939, the application was dismissed and the Court re- 
marked : 

“Applicant has put in no affidavit nor has he putin the sale deed. Prima facie on his own 
showing the applicant has purchased the property or February 4, 1940, i.e., about 10 months 
after the attachment which was made on April 15, 1937. I think the applicant has no case. 
He is absent and his pleader is also absent.” 

Defendant No. 6 failed to bring a suit to establish his title as he should have done 
under O. XXI, r. 68. i 

The execution proceedings continued. The one-third share was sold at a Court 
sale and purchased for Rs. 750 by Gopal Vinayak (plaintiff). A certificate of sale 
was issued in his favour on November 5, 1940. 

On September 25, 1944, the plaintiff filed a suit to recover possession of the one- 
third share by partition of the lands by metes and bounds. Vishwanath and his 
sons were defendants Nos. 1 to 4. Laxmibai was defendant No. 5. The purchaser 
from Laxmibai was defendant No. 6. The owners of the remaining two-third share 
in the property were joined as defendants Nos. 7 to 14. 

Defendant No. 6 contested the suit on the ground that the plaintiff was entitled 
to get only one-ninth share which belonged to Vishwanath and he could not get a 
share larger than what Vishwanath had in the property. 


1 (1921) I. L. R. 45 Mad. 70. 3 (1940) 44 Bom. L. R. 543. ` 
2 [1934] A. I. R. Pat. 511. 
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The plaintiff averred that defendant No. 6 having raised the same contention in 
the execution proceedings and failed was barred from agitating the same question 
in the suit as he had failed to bring a suit within one year to set aside the order, which 
had become conclusive under O. XXT, r. 63, of the Civil Procedure Code. 

The trial Court held, following [1934] A. I. R. Mad. 544, that the dismissal of de- 
fendant No. 6’s application by the executing Court did not bar his title, and decreed 
plaintiff's suit only as regards one-ninth share in the property. 

On appeal, the Assistant Judge decreed the plaintiff's claim as regards one-third 
share, observing as follows: — 

“I think having regard to the wording of O. X XI, r. 68, defendant No. 6 cannot now put 
forward his claim even by way of defence and even as against the auction purchaser. It has 
also been held in a large number of cases that the rule applies to every order made against a 
party in a claim put forward or an objection made under r. 58 even if the order was made for 
default or without investigation.” 


Defendant ‘No. 6 appealed to the High Court. 


R. B. Kotwal, for the appellant. ‘ 
B. N. Gokhale, for respondent No. 1. 


QAJENDEAGADKAR J. Who is entitled to make an application for setting aside 
the attachment levied in execution proceedings ; that is the short question which 
arises in this second appeal’ Its decision would depend upon the construction of 
the provisions contained in rr. 58 and 59 of O. XXI of the Code of Civil Procedure. 
This question arises in this way. The property in suit is a land. It originally be- 
longed to three brothers—Vishwanath, Vaman and Vinayak. In 1903 a partition 
took place between the brothers as a result of which Vishwanath separated from the 
family. Though at this partition the shares of all the three brothers were deter- 
mined and divided, it appears that two brothers—Vaman and Vinayak—continued to 
remain joint. At this partition the property in suit was kept joint. It is common 
ground that in this property the family was entitled to a 1/3rd share ; so that the 
three brothers would be entitled to a I [9th share each. In 1905 Vaman died. 
Kiaan s share devolved upon Vinayak, since the two were living in jointness. In 

property in suit Vishwanath was entitled toa 1/9th share, and Laxmibai—Vina- 

mae widow-——who inherited the property on Vinayak’s death in 1918 was entitled 
h @ 2/9th share. On February 4, 1938, Laxmibai purported to sella 1/3rd share 
in this property to defendant No. 6. It is clear that all that she could have conveyed 
to the purchaser was 2/9th share of the property and not 1/8rd. One Joshi obtained 
a money decree against Vishwanath in Civil Suit No. 363 of 1933. In execution of 
this decree he filed darkhast No. 617 of 1987. On April 15, 1987, at the instance 
of the decree-holder 1/3rd share in the property in suit came to be attached as 
belonging to the judgment-debtor Vishwanath. On March 23, 1938, the purchaser 
from Laxmibai, who is defendant No. 6 in the present suit, applied to set aside the 
said attachment, on the ground that the judgment-debtor Vishwanath was entitled 
only to 1/8th share and not 1/3rd share as alleged by the decree-holder. On August 
28, 1939, the application made by defendant No. 6 under O. XXT, r. 58, came to be 
dismissed. Thereafter the property which was attached in execution was put to 
sale, and the plaintiff became the auction purchaser ; and on September 5, 1940, a 


` sale certificate was issued in his favour. It is as an auction purchaser of the property 


in suit that the plaintiff has filed the present suit on November 25, 1944, in which 
he claims possession of his 1/3rd share of the property in suit by partition by metes 
and bounds. Defendant No. 6, who is the purchaser from Laxmibai, resisted this 
claim on the ground that Vishwanath was entitled only to 1/9th share in this pro- 
perty, and so the auction purchaser cannot get any better title than that of Vishwa- 
nath. This plea was met by the plaintiff on the ground that an application had 
been made by defendant No. 6 challenging the validity of the attachment of 1/3rd 
share in the property in darkhast No. 617 of 1937; the said application had been 
dismissed ; and no suit had been filed within one year from the date of the dismissal 
of the said application. In consequence the order passed in those proceedings has 
become conclusive under the provisions of O. XXI, r. 63, of the Code of Civil Pro- 
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cedure. When the plaintiff sought to raise this difficulty in the way of defendant 
No. 6, he replied by alleging that it was held in those proceedings that he was not 
competent to make an application, and the order which was passed on this ground 
could not attract the provisions of O. XXI, r. 63. That is how the principal question 
which has arisen in the present suit and therefore in the second appeal is, whether 
defendant No. 6 could have applied challenging the validity of the attachment 
levied against the 1/3rd share in the suit property under O. XXI, r. 58. Incidentally 
we may also have to consider, whether the order which was passed on the application 
preferred by defendant No. 6 under O. XXI,r. 58, attracts the provisions of O. XXI, 
r. 63. 

Tt is common ground that if the provisions of O. XXI, r. 63, apply, then it would 
not be open to defendant No. 6 to raise the contention which he has done in the 
present suit. He however argues that it was not competent to him to make an 
application against the order of attachment passed by the executing Court in Darkhast 
No. 617 of 1937 ;.and he also suggests that the order which was passed in those pro- 
ceedings was not of the character which could attract the provisions of O. XT, 
r. 63. 

Order XXI, r. 58, deals with the investigation of claims to and objections to at- | 
tachment of attached property. Under sub-r. (1) of r. 58 where any property has 
been attached in execution of a decree, it would be open to a third party to prefer ` 
a claim to that property, or to raise an ‘obj ection to the attachment of that property 
on the ground that such property is not liable to such attachment in execution pro- 
ceedings. If such a claim is made, or such an objection is raised, the Court was to 
proceed to investigate into the claim and to consider the validity of the objection. 
Then follows r. 59 which is material for the purposes of deciding the point in this 
appeal. This rule provides that 

“The claimant or objector mu3t adduce evidence to show that at the date of the attach- 
ment he had some interest in, or was possessed of, the property attached”. 
Mr. Kotwal contends that this rule must be strictly and literally construed ; and the 
summary remedy made available by the provisions contained in r. 58 onwards must 
be confined to persons who satisfy the requirements of r. 59, According to Mr. 
Kotwal, whoever wants to avail himself of this summary procedure must show that 
at the date of the attachment, he had some interest in, or was possessed of, the pro- 
perty attached. In the present case attachment had been levied on April 15, 1937, 
whereas the sale by Laxmibai to defendant No. 6 took place on February 4, 1938. 
It is on these two dates that Mr. Kotwal’s argument is based. He points out that 
it could not be said by defendant No. 6, the applicant in those proceedings under 
O. XXI, r. 58, that he had interest in, or was possessed of, the property attached at 
the date of the attachment ; and so if he was not competent to make an application 
under O. XXI, r., 58, then whatever may have been the pleas raised in his applica- 
tion, the final order passed on his application would not attract the provisions of 
O. XXI, r. 63. 

In ow opinion this argument cannot be accepted. Rule 59 in the context must, 
we think, be liberally construed, and it would be wholly inappropriate and un- 
reasonable to adopt the strict and literal construction on which Mr. Kotwal relies. 
If the literal or mechanical construction is adopted, it would lead to the most un- 
reasonable result in the case of property attached if the owner of the property at- - 
tached dies after attachment, and before he could make an application under r. 58; 
in such a case the heir of the deceased owner cannot avail himself of the summary 
procedure prescribed by rr. 58 to 63. Mr. Kotwal seems to suggest that in such a 
case the only remedy available to the heir would be to file a suit. We do not think 
that that is the intention of the Legislature in enacting the provisions ofr, 59. When 
r, 59 refers to the interest in the property or possession of the property attached, it 
obviously refers to the applicant or his predeceasor-in-title. Therefore we are not 
satisfied that defendant No. 6 was not competent to make an application under r. 59 
on the ground that he happened to purchase the property subsequent to the date 
of the attachment. On his own case his predecessor-in-title Laxmibai was in posses- 
sion of tho said property and had interest in the said property at the date of the 
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attachment ; and if she could have applied to set aside the attachment underr. 58, we 
do not see why the purchaser of her right, title and interest, could not have made a 
similar application. Therefore in our opinion the application No. 153 of 1938 made 
by defendant No. 6 under r. 58 was a perfectly competent application. 

In support of his argument that the words used in O. XXI, r. 59, must be literally 
construed, Mr. Kotwal has referred us to two reported decisions. In Official Re- 
ceiver, South Malabar v. Veeraraghavan Pattar!, an application had been made by 
the Official Receiver against the order of attachment levied in respect of the pro- 
perty of a debtor, who had been adjudged an insolvent subsequent to the date of 
attachment; and the question which the Court had to consider was, whether it 
was open to the Official Receiver to make an application under O. XXI, r. 58. The 
Court answered this question against the Official Receiver. In doing so, it has no 
doubt been observed in the course of his judgment by Mr. Justico Sedasiva Ayyar 
that the reason why the Official Receiver could not make an application under 
O. XXI, r. 58, was that “he could’not adduce evidence to show that at the date of 
attachment he had an interest in, or was possessed of, the property attached ;” and 
Mr. Kotwal naturally relied upon this sentence. In our opinion it would not be fair 
to take this solitary sentence in the judgment and to regard that sentence itself 
\ as the basis of the decision. The basis of the decision obviously was that the Official 
` Receiver in whom the property of the insolvent had vested, after the adjudication 
of insolvency could and should have. moved under s. 34 of the Provincial Insolvency 
Act. Indeed that was his proper remedy. But instead he had purported to make 
an application under O. XXI, r. 58, and when competency of this application was 
considered by the Madras High Court, they found that it was an application made 
not by a third party setting up a claim to the property attached or raising an objec- 
tion to the attachment of the property, but it was an application by the Official 
Receiver who in a sense was the representative of the judgment-debtor himself; 
and it is perfectly clear that under r. 58 of O. XXI, the judgment-debtor cannot be 
heard to contend that in execution of the decree passed against him, his own property 
cannot be attached. The enquiry contemplated under O. XXI, r. 58, and the 
following rules is an enquiry into a claim made by, and an objection raised by, a 
third party to the attachment of the property ; the provisions as to this enquiry 
could not obviously be invoked by the person whostood in the shoes of the judgment- 
debtor himself. That, in our opinion, is the basis of the decision of the Madras 
High Court. If that be so, then the solitary sentence on which Mr. Kotwal relies 
cannot in our opinion assist his contention in the present case. It is clear that the 
application in question had set up a claim which was referable to and was not in- 
dependent of the judgment-debtor’s title. 

The position with regard to the other judgment to which Mr. Kotwal referred is 
exactly the same. That is a decision of the Patna High Court reported in Mukhram 
Pandey v. Arjun Missir?. In this case an application had been made under O. XXT, 
r. 58, by anauction purchaser of the judgment-debtor’s interest, and it was held that 
he could not make an application under the said provisions. It would be noticed 
that this again was.an application made on the basis of the judgment-debtor’s title 
in the property attached. It was not an application made, or an objection raised 
by a. third party setting up his own title to the property under attachment. o the 
Court held that an application by a party who has been in the same position as the 
judgment-debtor himself cannot be made under O. XXI, r. 58. This decision also 
does not help Mr. Kotwal. 

Mr. Kotwal then referred us to the provisions of s. 9 of the Specific Relief Act and 
contrasted the words used in this section with the words used in r. 59 of O. XXI. 
Section 9 of the Specific Relief Act provides for a suit by a person dispossessed of 
immoveable property and it gives the right to file such a suit to the person disposses- 
sed, or any: person claiming through him ; and says Mr. Kotwal, that whenever the 
Legislature wants to give aright to make an application or to bring an action either 
tothe party himself or- his successor in interest, the Legislature knows how to use 
appropriate words in that behalf. This argument in our opinion is inconclusive, 
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By the provisions of s. 9 the right to file a suit is intended to be conferred not only 
upon the party who is dispossessed, but even on his tenant or a mortgagee in posses- 
sion. That is why it was thought necessary by the Legislature to add the words 
‘any person claiming through him’ in s. 9 of the Specific Relief Act. That is not 
the position in regard to the application for enquiry which is contemplated under 
O. XXI, r. 59. In our opinion, on a fair, reasonable and liberal construction of the 
words used in r. 59, it must be held that the evidence which is expected to be ad- 
duced by the party applying under r. 58, O. XXI, is about his possession or interest 
in the property in question, is not necessarily by reference to himself but it may and 
can be by reference to his predecessor-in-title. That is why we hold that the appli- 
cation made by defendant No. 6 in the earlier darkhast proceedings was perfectly 
competent under O. XXI, r. 58. 

Then Mr. Kotwal contends that in the present case the order which was passed 
was solely on the ground that the application made by his client was incompetent, 
and so, according to him, the provisions of O. XXI, r. 63, cannot be invoked against 
the plea which he seeks to raise in the present suit. We are not satisfied that this 
contention is well founded either. Rule 63 provides that : 

“Where a claim or an objectionis preferred, the party against whom an order is made may in- 
stitute s suit to establish the right which he claims to the property in dispute, but, subject to 
the result of such suit, if any, the order shall be conclusive.” : 
Tt is common ground that the application made by defendant No. 6 has been dis- 
missed, and that he has not filed a suit within one year thereafter as required by 
r. 63. In considering the effect of r. 63, it is necessary to bear in mind that as a result 
of this rule what becomes conclusive is the order passed in the enquiry held under 
r. 58. It is not the reasons given by the learned Judge in passing the final order, 
nor even the findings recorded by him in the said enquiry that become conclusive. 
Tt is the final order either allowing or dismissing the application that becomes con- 
clusive ; and there can be no doubt that in the proceedings which were instituted 
by defendant No. 6 under his application No. 153 of 1938, the final order was that 
the application should be dismissed with costs. This order has become conclusive, 
and the inevitable consequence of this position is that defendant No. 6 cannot raise 
any plea which will affect the said order. 

Mr. Kotwal however argues that if the order was passed solely on the ground that 
the application was incompetent, it would not be open to the plaintiff now to con- 
tend that the application was competent, and so urge that the dismissal of the 
application creates a bar under r. 63 of O. XXI. In other words Mr. Kotwal seeks 
to plead estoppel against the plaintiff, or alternatively he contends that the plaintiff 
cannot be allowed to approbate and reprobate. In point of fact it would not be 
correct to say that the order dismissing the application of defendant No. 6 came to 
be passed solely on the ground that the application was incompetent. Three 
grounds have been set up in the order ; one of them no doubt refers to the conclusion 
of the learned Judge that the sale deed had not been produced by defendant No. 6 
and it was not shown that defendant No. 6 had any title in respact of the property 
attached, or that he was in possession of the property attached on the date of at- 
tachment. The second ground was that defendant No. 6 had not cared to file any 
affidavit, and so the sale deed itself had not been proved ; and the third ground was 
that defendant No. 6 was not present on the date of the enquiry. Therefore it would 
not be accurate to say that the order of dismissal came to be passed only on one 
ground as suggested by Mr. Kotwal. It is well settled that even if an order dis- 
missing the application is passed for default in this enquiry, such an order becomes 
conclusive, subject to the result of a suit under r. 63. Therefore, in our opinion, the 
argument ‘based on the assumption that the order came to be ‘passed only on one 
ground which was urged by the plaintiff in those proceedings is not correct in fact. 
Besides, even if the application had been dismissed solely on the ground, and that 
ground had been urged by the plaintiff in those proceedings, we do not see how 
estoppel can be effectively pleaded against the plaintiff by defendant No. 6. “There 
can be no estoppel against statute and the bar which is pleaded arises from the pro- 
visions contained in O. XXI, r. 63. Whatever may have been the nature of the 
ploadings raised by the opponent or defendant No. 6 in those proceedings, if the final 
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order was passed in those proceedings dismissing his application, it was obligatory 
upon defendant No. 6 to have brought a suit within one year thereafter if he wanted 
to challenge the validity of the said order. Therefore, in our opinion, there is no 
scope for invoking the provisions of estoppel against the plaintiff in the present case. 
Mr. Kotwal has referred us to the decision of Mr. Justice Divatia reported in 
Ningauda Girimallappa Patil v. Nabisaheb Abalal Patil, and he has relied upon 
certain observations made by the learned Judge (p. 550): 
“To attract the applicability of O. XXI,r. 63” observes Mr. Justice Divatia, “the order com- 
plained of must relate to the merits of the claim and must not be passed on the preliminary ground 
that the Court cannot enquire into the merits of the claim”. 


Thus stated prima facie the proposition does appear to lend some support to Mr. 
Kotwal’s contention. But in examining the effect of the decision we cannot over- 
look the facts on which Mr. Justice Divatia came to decide the matter. In that 
case certain property had been attached. Thereafter an application had been made 
challenging the validity of the said attachment. Pending the proceedings in this 
application, the property came to be sold, and the application was therefore dis- 
missed oh the ground that since the property had been sold and attachment had 
come to an end there was no attachment in law and in fact, and therefore the question 
s a8 to whether attachment had been lawfully levied or not did not survive. It seems 
to us that on these facts it would have been impossible to allow the bar of r. 63 to 
be raised against the party, because the final decision was that there was nothing 
to consider since the attachment itself had lapsed as a result of the auction sale which 
had taken place pending proceedings in that application itself. That is not the 
position in the appeal before us. At the time when the application was dismissed, 
attachment was in existence and sale had not taken place, so that if the applicant 
had, succeeded, attachment would have bean raised, and no sale would have taken 
place. Therefore, in our opinion, the observations made by Mr. Justice Divatia 
cannot be pressed into service in support of the unqualified proposition for which 
Mr. Kotwal contends, that an application cannot be made by a party under O. XXI, 
r. 58, unless he can show that he was in possession of the property or had a claim 
to the property on the date of attachment ; or that if an order is passed on such an 
application on the ground that the application was incompetent, the provisions of 
r. 63, of O. XXI, cannot be invoked. The decision in Mingauda’s case must in our 
opinion be read in the light of the facts of that case and those facts are obviously 
distinguishable from the facts before us. We must, therefore, hold that the lower 
pppellate Court was right in coming to the conclusion that the failure of defendant 
* No. 6 to bring a suit within one year after the order dismissing his application was 
passed under O. XXI, r. 58, precludes him from disputing the title of the plaintiff 
in respect of 1/3rd share in the property in suit. The result is that the appeal fails 
and must be dismissed. with costs. 

It is no doubt a very hard case on facts. because ifthe bar raised by r. 63 of O. XXI 
had not come in the way of defendant No. 6, he would clearly have succeeded in so 
far as the 2/9th share of the property is concerned. I have already mentioned that 
it has been found that ‘Vishwanath was entitled only to a 1/9th share and that it 
is the purchaser of the right, title and interest of Vishwanath who is getting 1/3rd 
share in the property in suit. We are therefore, of the opinion that the best order 
aa to costs in the circumstances would be, that the parties should bear their own costs 
of this appeal. 

Appeal dismissed. 


1 (1940) 44 Bom. L. R. 533, 
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Before Mr. Justice Gajendragadkar and Mr. Justics Vyas. 
STATE v. KANU DHARMA PATIL." 
Bombay Harijan Temple Entry Act (Bom. XXXV of 1947), Seo. 4+—Whather word ‘prevent’ in 

8. 4(1) denotes use or threat of physical force—Strong and loud words resulting in Harijan getting 
out of temple whether constitutes offence under s, 4. 

‘The word ‘prevent’ in s, 4(1) of the Bombay Harijan Temple Entry Act, 1947, does not 
necessarily denote the uso of physical force or a threat of physical foroa. Therefore where 
the uve of strong and loud words actually results in a Harijan getting out of the temple 
without obtaining the darshan of the deity, that itself must be regarded as constituting an 
offence within the meaning of s. 4 of the Aat. 

In construing the provisions of the Bombay Harijan Temple Entry Act, 1947, and in 
administering them, Courts must take judicial notice of the position that unfortunately Í 





prevails in many places in the Hindu community today. A Harijan who seeks to exercise 
his rights is normally diffident and would not be expected to be aggressive in the assertion 4 
of those rights. Hindus who out of ignorance seek to obstruct the exercise of these rights —} 
would normally be conscious that it would be unnecessary to use force or to threaten the use = 
of force in order to prevent the exeraise of such rights by a Harijan because they know too 
well the diffidence and weaknesses fromt which the Harijans suffer. If it is held that, in 
order to bring an offender to book under s. 4 of the Act, it must always and in every case 

bo shown that the acoused has used physical force or threatened the use of physical force, 

s. + may be rendered nugatory altogether. 

Oxz Chintu, who was a boy aged sixteen years, belonged to the Harijan com- 
munity. On May 2, 1953, he went to the temple of Shri Bhairi at Waral to offer 
æ cocoanut to the goddess on the recovery of his mother who had been ill. He 
entered the temple and stood near the gateway with the cocoanut in his hands. 
One Kanu (accused), who was at the time worshipping the idol, saw Chintu and 
asked him who he was. Chintu told him that he belonged to the Chambhar com- 
munity and thereupon the accused at once shouted “Get out”. Chintu got fright- 
ened and he ran out of the temple. The accused followed him and shouted “Come 
on, se on, why are you sitting in the houses ? The Chambhar boy has polluted the 
temple.” 

On May 6, 1953, Chintu made an application to the District Magistrate complain- 
ing against this incident. As a t of the inquiry made thereafter the accused 
was charged with the commission of an offence under s. 4 of the Bombay Harijan 
Temple Entry Act, 1947. The trying Magistrate after considering the evidence ° 
in the case acquitted the accused as he was of the view that the charge brought 
against him had not been proved beyond a reasonable doubt. 


The State of Bombay appealed to the High Court against the order of acquittal. 


Y. V.Chandrachud, Additional Assistant Government Pleader, for the State. 
V. 8. Desai, for the accused. 


GasunDRaGADKAR J. This is an appeal by the State against the order of acquit- 
tal passed by the learned Judicial Magistrate, First Class, Murud, in favour of the 
respondent Kanu Dharma Patil. 

The case against the respondent was that he had committed an offence punishable 
under s. 4 of the Bombay Harijan Temple Entry Act, 1947, in that he had prevented 
Chintu Rama Ambetkar, a Harijan boy, from ontering the temple of Shri Bhairi 
at Waral on May 2, 1953. The acoused denicd the charge. The learned Magistrate 


* Decided, January 28, 1955. Criminal right conferred by this Act, or 
Appeal No. 1314 of 1964, against the order of (#4) molests or obstructs or causes or at- 
acquittal passed by M. M. Datye, Judicial tempts to cause obstruction to & 
Magistrate, First Class, Murad, in Criminal Harijan in the exercise of any such 
Oase No. 378 of 1953. right shall, on conviction, be punish- 
The relevant portion of the section is as able with imprisonment which mey 
follows :— extend to six months or with fine or 
4. (1) Whoever— both. 


(s} prevents a Harijan from exercising any 
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took the view that the charge brought against the accused had not been proved 
beyond a reasonable doubt. That is why he acquitted the accused of the offence 
charged. It is this order of acquittal which is challenged before us by Mr. Chandra- 
chud on behalf of the State. It is hardly necessary to begin the judgment with the 
statement of the law which governs our powors as a Court of appeal in dealing with 
orders of acquittals. It is now well settled that ordinarily this Court would not be 
justified in interfering with an order of acquittal unless there are substantial and 
compelling reasons so to do. Mr. Desai for the accused has strongly relied on this 
principle and has urged that, whether or not we agrea with the view taken by the 
learned Magistrate on appreciating, we should not interfere with his conclusion 
unless the test laid down by the Supreme Court in that behalf is really satisfied. 
Mr. Desai is undoubtedly entitled to raise this point and we would interfere with 
the order of acquittal in the present case only if and after we are satisfied that there 
are substantial and compelling reasons so to do. 

The facts leading to the present case are very few and most of them are in the last 
analysis a matter of common ground. The dispute centres within very narrow limits 
and it is the decision of the dispute which lies within these narrow limits that will 
determine the fate of this appeal. Chintu is a young lad of 16 years belonging to 
the Harijan community. He studies in the Sardar High School at Khetwadi in 
Bombay. His father is employed as a sweeper by the Bombay Municipal Corpora- 
tion. On April 10, 1953, Chintu and his family had gone to Waral for change of 
climate as Chintu’s mother was ill. His mother improved and so naturally Chintu 
thought of offering cocoanut to the goddess of the village. It was with this object 
that Chintu got up early on May 2, 1953, and, along with his friend Mahadeo Gore- 
gaonkar, went to the temple of Shri Bhairi to offer one cocoanut. As the two boys 
reached the temple, Mahadeo had not the courage to step inside the temple. Chintu 
however who has been receiving education in Bombay is slightly conscious of his 
tights guaranteed to him by the Constitution of his country. He, therefore, entered 
the temple with a cocoanut. At this time, the accused was worshipping the 
idol. Chintu stood near the gateway with the cocoanut in his hands. After some 
time, the accused turned round and saw Chintu. He enquired who Chintu was, and 
when he was told that he belonged to the Chambhar community, the accused at 
once shouted “Get out”. Chintu was naturally frightened and so he ran out of the 
temple with the cocoanut in his hands, As he stepped out from the temple, the 
acoused, followed him, stood on the steps of the temple, and cried and shouted: 
“Come on, run on, why are you sitting in the houses? The Chambhar boy has 
folluted the temple.” Thereupon Jayawant Bala Patil came on the scene first. 
Then the father of the accused, Dharma Patil, also came there. Jayawant enquired 
from Chintu what had happened and Chintu told him that he-had gone into the 
temple with a cocoanut in his hand as he was in the habit of doing at Bombay and 
that he was asked to get out by the accused and so he ran out. Jayawant then took 
the cocoanut from the hand of Chintu and asked him to come in the evening. These 
rea stated are the material facts on which the acoused is charged under 8. 4 of the 

ot. 

. It is however necessary to add some more factsin order to refer to the incidents which 

were in a sense the result of the morning’s event. In the evening, a meeting of the 
Agrees. of the village was called near the temple at 7-30 p.m. Chintu, his father and 
other Harijans of the village were asked to attend. The people in the meeting were 
loudly protesting against the conduct of Chintu inasmuch as he entered the temple 
and polluted it by his presence. Then the meeting solemnly decided that Chintu’s 
father should pay Rs. 50 in order that the temple should be purified with the help 
of a Brahmin priest. A Brahmin priest from Borli was accordingly called and the 
next morning the temple was in fact purified as desired by the villagers. It would 
appear that on May 5, 1953, Chintu with the help of some friends made an applica- 
tion to the District Magistrate complaining against this incident. As a result of 
the enquiry made thereafter, the accused was charged with the commission of an 
offence under s. 4 of the Act. . 

Now, it is true that the decision of the point which arises in this appeal sub- 
stantially rests on the appreciation of oral evidence, and naturally we would be very 
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reluctant to interfere with the findings made by the learned Magistrate on appreciat- 
ing the evidence which was adduced before him. But, in the present case, the con- 
clusions of the learned Magistrate on the few simple questions of fact which arose 
before him are so entirely opposed to the weight of evidence that they can be justi- 
fiably described as perverse in the technical sense of that term. The learned 
Magistrate has not properly appreciated the fact that on the statement made by the 
accused, the controversy between the accused and Chintu and his witnesses has 
considerably been narrowed down. Chintu gave evidence in support of his case. 
He was corroborated by the evidence of Mahadeo who had accompanied him, but 
who stood outside the temple. Both these witnesses refer to the two meetings that 
were held preparatory to the purification of the temple. What happened at these 
meetings is also deposed to by Chintu’s father Rama Vithu Ambetkar. Rama has 
sworn that on Sunday he was asked by the leaders of his village to go to a Brahmin 
priest of Borli and bring him to clean the temple. They asked him to bear the 
expenses in that behalf., He had to give dazina to the Brahmin and to incur ex- 
penditure of Rs. 18 for materials and Rs. 10 as gifts for the two temples in the 
village. 

Now, the defence of the accused was that he did not obstruct or prevent Chintu 
from ontering the temple. His statement shows that, according to him, he merely 
suggested to Chintu that he should wait till he had finished his own worship, and that 
if he waited, the accused himself would crack the cocoanut which Chintu had brought 
with him. The accused then-alleged that Chintu had not really come for worship- 
ping at the temple, but he had come with a desire to start trouble and that is how 
he proceeded to make a false complaint and involve him in the present proceedings. 
The accused referred to the fact that there had been disagreement between the 
Agree community and the Harijans in the village in regard to a bund which was 
being constructed and it was-out of spite that Chintu had filed a false complaint. 
Thus, it would be seen that the accused admits that Chintu had come to the temple 
in the early hours of the morning and had brought a cocoanut with him. The learned 
Magistrate might have asked himself if the accused had really offered to crack the 
cocoanut for Chintu, was it likely that Chintu out of an evil and malicious design 
would just rush out of the temple without offering the cocoanut to the deity for 
whom it was meant? Insofar as the learned Magistrate was inclined to accept the 
theory propounded before him by the defence that the complaint of Chintu was 
referable to the dispute between the Agree community and the Harijan community 
of this village, his view is so entirely opposed to the probabilities in the case that we 
feel no hesitation in rejecting it. It is interesting to note that the Police Patil of 
the village sent a report in which he informed the head constable that 

“On the 2nd May 1963 Chintu Rama Ambetkar belonging to the Harijan community entered the 
temple of Shri Bhairi with a cocoanut in his hand. Because of this, the villagers got the idol and 
the temple restored to holiness through a Brahmin from Panchatan Borli. The expenses for 
Shudhikeran and the Brahmin Dakshana were recovered from Ambetkar.” 


This report was sent by the Police Patil in the ordinary course of his duties and the 
report corroborates the account given by Chintu, Mahadeo and Chintu’s father as 
to the after-effect of the incident that took placo i in the morning of May 2, 1953. 
There is, therefore, no doubt at all that as a result of the incident in the morning, 
the villagers assembled, solemnly decided to purify the temple and called upon 
Chintu’s father to contribute the expenses of the said purification ceremony. The 
learned Magistrate was persuaded to attach importance to the fact that at the 
meetings thus held the accused played no active part. But the father of the accused 
played an important part and he arranged for the purification of the temple. It 
seems to us impossible to believe that if the accused had really adopted a rational 
and sensible attitude towards Chintu, the two meetings would have been held and 
the farce of purification would have been gone through. That again is one 
important aspect of the matter to which the learned Magistrate does not appear to 
have devoted any attention. 

There is another fact which the learned Magistrate has completely ignored in 
dealing with the part played by the accused. It seems to be established on the 
record that the accused is the worshipper of thistemple. Thatis the oath of Chintu’s 
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father and that has not been denied by the accused who has filed a written stato- 
ment. Indeed the statement of the accused would show that he had offered to 
crack the cocoanut and that would be more consistent with the hypothesis that he 
is a worshipper of the temple itself. The accused does not say, as Mr. Desai would 
have us believe, that he had gone to the temple as a private worshipper and that he 
had nothing to do with the worship of the temple as such. Therefore, it can be taken 
as established that the accused is a worshipper of this temple. He may not be the 
panch who manages the temple, but he is certainly put in charge of worshipping the 
idol from day to day and it was in that capacity that he was present in the temple 
when Chintu arrived with a cocoanut in his hand. Therefore, the fact that the 
acoused is not shown to have taken an active part in meeting which resolved to levy 
& tax on the father of Chintu for the purpose of purifying the temple is of no conse- ~ 
quence in deciding whether he is guilty of the offence charged or not. Ho is charged 
with an offence under s. 4 not because he took an active part in calling a meeting, 
but because he prevented Chintu from entering the temple or obstructed or attempted 
to obstruct his entry in the temple, 

The learned Magistrate also appears to have attached exaggerated importance 
. to what he has described as improvements in the story disclosed by the complainant 
| Chintu in his report to the Collector, exh. 29. Having regard to the fact that 
Chintu belongs to a backward community, it is obvious that the allegations made 
in exh. 29 cannot be safely attributed all to Chintu alone. Some friends must have 
collected together and they attempted to presant a consistent narrative as to what 
happened, on that day. It would, therefore, be unreasonable to discard Chintu’s 
account solely, or even principally, on the ground that in his complaint to the 
Collector he has made some improvements. When the learned Magistrate was 
considering the effect of these improvements, he overlooked the fact that iù. sub- 
stance Chintu’s case was admitted by the accused. The only point of dispute 
between the parties was that, whereas Chintu swore that the accused frightened 
him out of the temple, the accused stated that he merely asked him to wait. The 
accused suggested that Chintu’s visit to the temple was a mere device intended to 
start trouble between the Agrees and the Harijans of the village and we have not the 
slightest hesitation in discarding this version as utterly fantastic. We believe 
the account given by Chintu as to the reason why he went to the temple that morning 
and we have no doubt that it was out of a feeling of gratitude to the deity that Chintu 
wanted to make his modest present in the temple of Shri Bhairi because his mother 
had recovered from her illness. I have already indicated that the subsequent events 
fn the village beginning with the meetings and ending with the purification of the 
temple clearly show that the accused must have reported the incident to all the 
villagers and the father of the accused, whois one of the panchas, must therefore have 
tesken a hand in the subsequent developments. It seems to us that the learned 
Magistrate was obviously and patently in error when he was disposed to remark 
that Chintu did not visit the temple with the bona fide intention to take the darshan 
of the deity. It is always difficult to enter the minds of witnesses, but if the learned 
Magistrate attempted to enter the mind of Chintu, probably he has not been able 
to discover what really lay in his mind that morning. It has also been observed 
by the learned Magistrate that the only evidence available in support of the com- 
plainant’s story comes from Harijan witnesses and these the learned Magistrate has 
regarded as interested witnesses. It is perfectly true that in appreciating evidence, 
Courts always have to consider the question whether witnesses who depose to cer- 
tain facts are interested or not ; and if it is shown that the witnésses are interested, 
Courts naturally consider the evidence with caution. But the learned Magistrate 
should have realised that in the case of a breach of the Bombay Harijan Temple 
Entry Act, it would be idle to expect disinterested witnesses to support the com- 
plainant’s case. The grievances from which the Harijan community has suffered are 
as old as centuries and the prejudices based mostly on ignorance against the rights 
of the Harijans are equally ancient. In such a case, if a Harijan boy like Chintu, 
who is being educated, becomes conscious of his rights and seeks to assert them, 
normally speaking it would be very difficult to expect that non-Harijans would 
come and support his case. But, apart from this general consideration, at the time 
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when this incident took place, the only persons who were present were the accused, 
Chintu and his friend Mahadeo who was outside. Therefore, it would be unreason- 
able to discard the evidence given by Chintu and Mahadeo solely on the ground that 
they are interested in supporting the case against the accused. The probabilities 
of the case, the subsequent conduct of the villagers, the report made by the Police 
Patil—all indicate that the story deposed to by Chintu must be essentially and 
substantially true. The learned Magistrate has lost sight of these patent and glaring 
features of this case. Therefore, we must hold that the account given by Chintu 
as to what happened in the morning of May 2, 1953, in the temple in question is 
true. 

The question which then falls to be considered is whether even on this account an 
offence under s. 4(Z) can be said to have been brought home to the accused and it is 
this aspeot of the matter which Mr. Desai for the accused has strenuously urged 
before us. Mr. Desai contends that even if we accept the account given by Chintu, 
it would not be open to us to convict his client of the offence under s. 4 because his 
conduct does not amount to preventing a Harijan from exercising any right conferred 
by this Act or obstructing or attempting to obstruct a Harijan in the exercise of any 
such rights. Soction 4 provides inter alia that whoever (i) prevents a Harijan from 
exercising any right conferred by this Act, or (ii) molests or obstructs or causes or 
attempts to cause obstruction to a Harijan in the exercise of any such rights shall, 
_on conviction, be punished as laid down in that section. According to Mr. Desai, 
in order that the conduct of an accused person should be held to amount to contra- 
vention of the provision of s. 4, use of mere words, however strong, would not be 
enough. Mr. Desai contends that even if his client shouted loudly against Chintu 
calling upon him to leave the temple, that cannot be said to amount to preventing 
Chintu from exercising his rights under this Act. Similarly, Mr. Desai argues that 
the said conduct which consists of nothing more and nothing worse than strong 
words uttered loudly cannot be said to constitute an obstruction or an attempt at 
obstruction within the meaning of s. 4(1) (i). We are not prepared to accept this 
argument. The word ‘prevent’ does not in our opinion necessarily denote the use 
of physical force or a threat of physical force. In fact, in the present case, Chintu 
was effectively prevented from worshipping at the temple because in fear and 
in terror he left the temple as soon as the accused shouted at him. What constitutes 
the contravention of the provisions of s. 4 would naturally be a question of fact in 
each case. But it would be going too far, we think, if we were to accept Mr. Desai’s 
argument that unless the person charged under s. 4 is shown to have used physical 
forco or threatened to use physical force, he cannot be held to be guilty under s. 4(Z)? 
In construing the provisions of the Bombay Harijan Temple Entry Act and in ad- 
ministering them, we must take judicial notice of the position that unfortunately 
prevails in many places in the Hindu community today. A Harijan who seeks to 
exercise his rights is normally diffident and would not be expected to be aggressive 
in the assertion of those rights. Hindus who out of ignorance seek to obstruct the 
exercise of these rights would normally be conscious that it would be unnecessary 
to use force or to threaten the use of force in order to prevent the exercise of such 
rights by a Harijan because they know too well the diffidence and weaknesses from 
which the Harijans suffer. If it is held that, in order to bring an offender to book 
under s. 4, it must always and in every case be shown that the accused has used 
physical force or threatened, the use of physical force, s. 4 may be rendered nugatory 
altogether. The object of this Act is obviously beneficient. The Act is intended to 
confer upon Harijans the rights of social equality which has been guaranteed to all 
the citizens of this country under the Constitution of India, and indeed it may be 
fairly claimed that the Act effectively sought to recognise the rights of Harijans 
even before the Constitution was adopted by the Constituent Assembly. ` This. 
protection might turn out to be illusory ifthe words “prevents” and “obstructs 
or causes or attempts to cause obstruction” which are used in s. 4 are given the narrow. 
construction for which Mr. Desai contends. As a matter of legal construction, it is 
not possible to hold that the word ‘prevent’ means only an obstruction by physical 
force. Stroud’s Judicial Dictionary makes this position clear. To prevent, says 
the author, does not mean only an obstruction by physical-force, e.g. in the phrase 


alle 


1955.] STATE V. KANU DHARMA PATIL (A.0r.3.)—Gajendragadkar J. 529 


that one party to a bargain “prevented, or discharged the other from fulfilling his 
part thereof”, it is not intended to suggest that the prevention is a result of physical 
obstruction. In some cases, prevention may take the form of physical obstruction. 
The gates of the templa may be closed or the entry of a Harijan in the temple may 
be barred by putting a physical obstruction in his way. But it is equally possible 
that in some cases, where Harijans who are not fully conscious of their rights and not 
aware of the strength of their cause seek to enter the temple in a timid and diffident 
way, they might be prevented from making an entry merely by the use of words 
strong and loud. In our opinion, if the use of strong and loud words actually re- 
sults in the Harijan getting out of the temple without obtaining the darshan of the 
deity, that itself must be regarded as constituting an offence within the meaning of 
s. 4. Therefore, we are satisfied that on the record as it stands it is impossible to 
uphold the view taken by the learned Magistrate that tha charge framed against the 
respondent is not proved beyond a reasonable doubt. It is a matter of utmost im- 
portance that the provisions of this Act must be strictly enforced. Undoubtedly 
8. 4 is a part of a penal statute and it must be construed in favour of the accused. 


But, even while construing the statute in favour of the accused, we cannot give to 


the material words used in s. 4 the very narrow and the very unreasonable construc- 
tion for which Mr. Desai contends. : 

We must, therefore, allow this appeal, set aside the order of acquittal passed in 
favour of the respondent and convict him of the offence under s. 4 of the Bombay 
Harijan Temple Entry Act. Since thisis the first offence of this accused, we think 
the ends of justice would be met if we direct that he should pay a fine of Rs. 50 or 
in default to suffer simple imprisonment for two weeks. We order accordingly. 


Order accordingly. 


Before Mr. Justice Gajendragadkar and Mr. Justice Vyas. 


THE STATE v. THE ANDHERI-MAROL-KURLA BUS SERVICE.* 
Industrial Disputes Act (XIV of 1947), Secs. 12(6), 20(2), 31(1), 38—Conoiliation proceedings 
continued before Conciliation Officer beyond fourteen days— Whether such procesdings rendered 
tnvalid—Hmployes dismissed, pending conciliation proceedings, but after lapse of fourteen days 
from commencement of such procsedings—Applicability of 8. 33-—Whether s. 20(2) applies only 
to conciliation proceedings tn respect of publio utility services—Construction of statute—Im- 
perative words in statute imposing upon publio officer obligation or duty subject to certain re- 
© quiremente—Fatlure by public officer to comply with requirements— Whether such fatlure makes 
subsequent action of public oficer invalid —Hffect of use of imperative words in statute imposing 
upon public oficer privilege or power subject to certain conditions where such conditions 
not complied with—Duties required to be performed subject to condttions—Fatlure to comply 
with conditions likely to cause injustice or hardship— Whether Oourt should conclude that non- 
performance of conditions doss not involve the invalidating of performance of duty. 

The continuance of conoiliation proceedings before a Conviliation Officer beyond fourteen 
days, which are prescribed under s. 12(6) of the Industrial Disputes Aot, 1947, does not render 
the proceedings invalid; and the pendency of such proceedings even beyond the statutory 
period of fourteen days can bring into operation the penal provisions of the Act contained 
in as, 83 and $1(1). 

Section 20(2) of the Industrial Disputes Act, 1947, applies to al] conciliation proceedings 
and is not confined only to conciliation proceedings in respect of publio utility services. 

Workers of the Industry Colliery, Dhanbad v. Management of the Industry Colltery!, Colliery 
Mazdoor Congress? and K. N. Padmanabha Ayyar*, referred to. 

In dealing with the question as to the effect of the use of imperative words in a statute, 
very often distinction is sought to be drawn between cases where the statute confers upon a 
public officer a privilege or power and cases where it imposes upon him an obligation or duty. 
If the statutory provision which uses imperative words impose an obligation or duty on a 
public officer subjéct to certain other requirements, the public officer’s failure to comply with 


® Decided, February 4, 1965. Criminal No. 178/8 of 1953. `. 

ppeal No. 1256 of 1954, from the orders of 1 [1963] 8.C. R. 428. 
acquittal passed by K. J. Khambata, Chief 2 Hosa L. A. C. 219. 
Presidency Magistrate, Bombay, in Case 8 [1954] IL. L. J, 469, 


L. R. —34. 
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the said requirements does not*make his action invalid. The use of imperative words does 
not involve the invalidating consequence in connection with such provisions. On the 
other hand, if the use of the imperative words is to be found in a provision that 
confers upon a public officor a privilege or power subject to certain conditions and these 
conditions are not complied with, the exercise of that power or privilege, would be rendered 
invalid. Even in respect of duties the performance of which is required subject to cortain 
conditions, if it appears that the failure to comply with the conditions is likely to lead to 
injustice or patent hardship, then the Court would hesitate to come to the conclusion that 
the non-performance of the conditions does not involve the invalidating of the performance 
of duty itself. 

“The object ofthe Act is obviously beneficent. It is to assist the industrial production of 
the country and all the provisions are based on the assumption wisely and rightly made by 
the Legislature that for assisting industrial production, industrial peace is of paramount 
importance.” That is why the Court expressed its disapproval of the conduct of accused 
Nos. 1 and 5 in that they were found to have committed contraventions of the provisions 
of the Act as many as eight times during the short period of five years. 


CERTAIN disputes arose between the Andheri-Marol-Kurla Bus Service (accused 
No. 1) and its management on the one hand and its employees on the other towards 
the end of 1951. These disputes were taken up by the Conciliation Officer under 
the Industrial Disputes Act, 1947. It was alleged by the prosecution that the conci- 
liation proceedings commenced before the Conciliation Officer on December 31, 
1951, and that they concluded on June 12, 1952, when the Conciliation Officer re- 
turned a failure report. It was further alleged that during the pendency of the 
conciliation proceedings the accused dismissed one of the employees named Louis 
Pareira on March 18, 1952, who was concerned in the aforesaid dispute. On these 
facts accused No. 1, the partners in accused No. 1 firm (accused Nos. 2 to 4) and the 
manager of the firm (accused No. 5) were charged with having committed an offence 
under s. 31 (1) and s. 33 of the Industrial Disputes Act, 1947. The accused contended 
that the conciliation proceedings were null and void as they were not concluded 
within fourteen days of the commencement thereof as required under s. 12(6) of the 
Act. The trying magistrate held that the continuation of the conciliation proceed- 
ings beyond a period of fourteen days caloulated at the latest from January 17, 1952, 
was illegal and that there was, therefore, no pendency of any conciliation proceedings 
on March 18, 1952, when Louis Pereira was dismissed. He, therefore, acquitted the 
accused as no case was established against them under s. 33 read with s. 31(Z) of 
the Act, observing in his judgment as follows :— 


e 

“Now s. 12(6) requires that the report of the conciliation officer shall be submitted within 
14 days of the commencement of the proceedings. In view of the fact that serious consequences 
might follow, both to the management and to the workers, if the conciliation proceedings were 
spread out or prolonged indefinitely, it would seem that the prescribed schedule should be ri- 
gorously adhered to by the conciliation officor. For, during the pendency of such proceedings 
the management is prohibited, under s. 33, from making any alterations in the conditions of ger- 
vice, or from discharging or punishing auy workman concerned in such dispute—which is a seri- 
ous encroachment or restraint on the ordinary rights of contractual relationship ;—whilst the 
workmen are deprived of their right to go on strike. It is, therefore, necessary that conciliation 
proceedings must be expeditiously disposed of. 


The State of Bombay appealed to the High Court against the order of acquittal. 


A. A. Mandgi, Assistant Government Pleader, for the State. 
O. K. Jaisinghani, for the accused. 


GAJENDBAGADKEAR J. This is an appeal against the order of acquittal passed 
by the learned Chief Presidency Magistrate, Bombay, in favour of the respondents. 
The respondents are the Andheri-Marol-Kurla Bus Service, its partners and the 
manager respectively. The Bus Service Company itself is accused No. 1, Amichand 
Narayan, Karamchand Narayan and Validad Hazrat Hussein, the three partners 
of the company are accused Nos. 2, 3 and 4 whereas the manager H. M. Khan is 
acoused No. 5. The charge against these accused persons was that they had com- 
mitted an offence under s. 31(7} and s. 33 of the Industrial Disputes Act, XIV of 
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1947. The learned Magistrate has held that the charge framed against these accused 
persons has not been proved. That is why he has acquitted them of the said charge. 
The propriety and the correctness of this order of acquittal are challenged ‘by the 
State in the present appeal. f 

The facts essential for the decision of this dispute lie within a very narrow compass. 
It is common ground that between the company and its management on the one 
hand and the employs on the other, disputes arose towards the end of 1951. These 
disputes were taken up by the Conciliation Officer under the Industrial Disputes 
Act. For the prosecution it was alleged that the conciliation proceedings commenced 
before the Conciliation Officer on December 31, 1951, and that they concluded on 
June 12, 1952, when the Conciliation Officer returned a failure report. The prosacu- 
tion further allege that during the pendency of these conciliation proceedings, the 
accused dismissed one of the employees by name Louis Pereira on March 18, 1962. 
This employee was concerned in the aforesaid dispute. That is how the accused werd 
charged with having committed an offence under s. 31(Z) inasmuch as pending conoi- 
liation proceedings before the Conciliation Officer, the accused dismissed their em- 


: ployee Louis Pereira. Section 31(Z) of the Industrial Disputes Act provides that 


. any employer who contravenes the provisions of s. 33 shall be punishable in the 


manner mentioned in this sub-section and s. 33 provides inter alia that during the 
pendency of any conciliation proceedings, no employer shall alter, to the prejudice 
of the workmen concerned in such dispute, the conditions of service applicable to 
them immediately before the commencement of such proceedings, or discharge or 
punish, whether by dismissal or otherwise, any workmen concerned in such dispute 
save with the express permission in writing of the Conciliation Officer. The prose- 
cution case was that during the pendency of the proceedings, contrary to the pro- 
visions of s. 33, the employee Louis Pereira has been dismissed by the accused and 
so they have rendered themselves liable to be punished under s. 31(1). The defence 
was that the provisions of s. 33 as well as s. 31(Z) would be inapplicable to the present 
case inasmuch as on the date when Louis Pereira was dismissed, no valid concilia- 
tion proceedings were pending before the Conciliation Officer. The argument was 
that under the material provisions of the Industrial Disputes Act, it is obligatory 
for the Conciliation Officer to conclude the conciliation proceedings within 14 days, 
and if the conciliation proceedings are allowed to be protracted beyond the prescribed 
period of 14 days, the conciliation proceedings are rendered invalid and the pendency 
of such invalid conciliation proceedings cannot invoke the provisions of s. 33 and 
8. 31(Z) of the Industrial Disputes Act. Shortly stated, the learned Chief Presidency 
Magistrate has accepted this plea and has, therefore, come to the conclusion that the 
dismissal of Louis Pereira cannot be said to constitute an offence under s. 31(Z) of 
the Industrial Disputes Act. The principal question which thus arises for our 
decision in the present appeal is whether by the continuance of conciliation proceed- 
ings before a-Conciliation Officer beyond 14 days which are prescribed under s. 12, 
sub-s. (6), the proceedings themselves become invalid and their pendency cannot 
bring into operation the penal provisions of the statute contained in ss. 33 and 31(Z). 

Before dealing with this point, it would be relevant to refer to the material facts 
in regard to the disputes between the parties which led to the conciliation proceed- 
ings in the present case. Mr. Amdekar, who was the Conciliation Officer concerned, 
has stated that on January 17, 1952, the manager of the company appeared with the 
assistant manager and the Union representative Mr. Kamerkar in respect of the dis- 
putes which had arisen between the company and its employees. Mr. Amdekar 
has described in detail by reference to the material documents how the proceedings 
were kept pending and had to be adjourned from time to time in order to afford 
facilities to the disputants to come to a reasonable agreement about the disputes 
between them. On several occasions the company by its representatives asked for 
time, and as is inevitably to be expacted the Conciliation Officer himself requested 
the company to supply material facts and other statistics which would enable him to 
assist the parties to come to a settlement of the pending disputes. After the proceed- 
ings were pending before Mr. Amdekar for some time, Mr. Shelke, his successor, took 
charge of them and before Mr. Shelke also some adjournments were taken by the 
management and time was taken by the parties to discuss terms of settlement bet- 
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ween them and it always looked possible that the Conciliation Officer may be able to 
bring about the conciliation of this dispute. It was only on June 2, 1962, that 
Mr. Shelke received a letter from the manager, accused No. 5, that no agreement with 
the Union was possible in view of the Union’s attitude and that no useful purpose 
would be served by any further meeting between the parties before the Conciliation 
Officer. The manager also added that the time limit for conciliation had long expired 
and he intimated to the Conciliation Officer that the management would not attend 
on Juno 3, 1952. Thereupon the Conciliation Officer made a failure report on June 
12, 1952. It would thus be noticed that between January 17, 1952, to June 2, 1952, 
both the parties to the dispute appeared before the Conciliation Officer and the Con- 
ciliation Officer reasonably expected that the dispute may be settled by conciliation 
and was, therefore, trying his best to collect material data and statistics and was 
persuading the parties to talk the disputes over between themselves with the object 
of successfully terminating the disputes by means of conciliation. On June 2, 1952, 
however, he was told in categorical terms by acoused No. 5 that no useful purpose 
would be servad by any further meeting and that he would, therefore, not attend the 
meeting on June 3, 1952, as fixed by the Conciliator. What has happoned in this dis- . 
pute would, we think, normally happen in a.large majority of the disputes that would 
be brought before a Conciliation Officer. Indeed, Mr. Jaisinghani has fairly con- 
ceded that in a large majority of disputes brought before a Conciliation Officer, it 
would not be possible to bring about the conciliation within 14 days as required by 
s. 12, sub-s.(6) of the Act. Section 12(6) no doubt provides that the report by the 
Conciliation Officer about the conciliation which he attempts to bring about shall 
be submitted within 14 days of the commencement of the conciliation proceedings or 
within such shorter poriod as may be fixed by the appropriate Government. It is 
this clause which falls to be construed in the present appeal. But in construing 
this clause, it would be relevant to bear in mind that it is substantially common 
ground, before us that strict compliance with the time table fixed by s. 12(6) would be 
impossible of achievement in a very large majority of cases ; and if that is so, while 
we attempt to put upon this clause a reasonable construction, it would be relevant to 
remember that if this sub-section is capable of two constructions, we should lean in 
favour of that construction which does not make the provisions of the Act nugatory. 
It is perfectly true that there are obvious limitations in pressing into service the 
objects of the Act while we are construing the sections inthe Act. Ifthe words used 
in s. 12(6) are unambiguous and on a plain and grammatical construction they lead 
only to one result, it would be idlefor the State to contend that we should put upon 
those words a different construction solely on the ground that the construction fér 
which the State contends would lead to the fulfilment of the objects of the Act. 
However, if the words used in the sub-section in question are capable of two construc- 
tions, then the argument that the Court should prefer the construction which esta- 
blishes harmony betwean the provisions of the Act and enables the effective carrying 
out of these provisions cannot be rejected by us. 

It would now be necessary to consider the scheme of the Act in order to be able to 
appreciate the nature and the effect of the directions contained in s. 12(6). It is 
woll-known that this Act has been put on the statute book because Legislature 
thought that it was expedient to make provision for the investigation and settle- 
ment of industrial disputes. In other words, the main object of the Act is to preserve 
industrial peace and to take such steps as would be necessary for the investigation 
and settlement of the industrial disputes that are likely to disturb industrial peace. 
Under this Act, several statutory bodies have been constituted for the purpose of in- 
vestigating and settling industrial disputes. A Board of Conciliation has been con- 
stituted under this Act and this Boardis called the “Board” by s. 2(c). A Concilia- 
tion Officerfunctions under this Act and s. 2(d) defines him as a Conciliation Officer 
appointed under the provisions of this Act. A conciliation proceeding, according to 
8.2(¢), means any proceeding held by a Conciliation Officer or Board under this Aot. 
An Industrial Tribunal that functions under the Act is called a “Tribunal” under 
8. 2(r). Chapter II of the Act deals with the different authorities that function 
under the Act and appointment of officer in~that behalf. Having provided for 
the constitution. of different authorities; under the Act by the provisions 
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of Chap. I, Chap. III deals with the reference of disputes to the said authorities. 
These authorities are Boards, Courts or Tribunals. Chapter IV deals with the pro- 
cedure,-powers and duties of authorities. We are concerned in the present case with 
the Conciliation Officer and the proceedings pending before him, and the dispute 
which has given rise to the present proceedings is a dispute not in connection with 
a public utility service. Section 11(Z) authorises the Conciliation Officer to follow 
such procedure as may be prescribed by the Act. Sub-section(2) empowers a Con- 
ciliation Officer to enter the premises occupied by any establishment to which the 
disputes relate. Sub-section(4) gives him power to call for and inspect any document 
which he has ground for considering to be relevart to the industrial dispute. Tt is 
noticeable that, whereas sub-s.(3) of s. 11 confers upon the Board, the Court and the 
Tribunal the same powers as are vested in a civil Court under the Civil Procedure 
Code, similar powers are not conferred upon a Conciliation Officer. The object of 
appointing Conciliation Officers and referring disputes in the first instance to them 


, obviously is to attempt to settle all industrial disputes by means of conciliation. 


~—n 


It is well recognised that in all modern demooratic States, industrial disputes are in 
the first instance and primarily sought to be settled by amicable conciliation, and so 
it would ba foreign to the nature of conciliation if an element of compulsion is introduc- 
ed in the proceedings before the Conciliation Officer. Thatis why, though certain 
necessary powers are given to the Conciliation Officer, the atmosphere before him 
is not sought to be made unduly formal and it is from this point of view that the powers 
of @ civil Court are not sought to be conferred upon the Conciliation Officer. Sec- 
tion 11 of the Act thus deals with the procedure and powers of the Conciliation 
Officers. It is necessary to emphasise this aspect of the matter because, when we 
come to deal with the question of construing s. 12(6), one of the important points 
which we will have to answer would be whether the sub-section in question deals 
with the powers of the officer or with his duties. Rules of construction have made a 
distinction between mandatory words used in the context of powers and similar words 
used in the context of duties or obligations. That is why it would be relevant to 
consider whether in the context the provisions contained in s. 12(6) are provisions in 
regard to the powers or privileges of the Conciliation Officer or they are provisions in 
respect of his duties. In that connection, 8. 11 affords us some guidance. Section 
11 deals with the powers and s. 12 deals with the duties of the Conciliation Officer, and 
it is in this context of the duties of the Conciliation Officer that the provisions of sub- 
8.(6) are to ba found. Section 12 which deals with the duties of Conciliation Officers 
requires the Conciliation Officers to hold conciliation proceedings ; under sub-s.(Z) 
ifthe dispute relates to a public utility service and a notice under s. 22 has been given, 
it is obligatory on the officers to hold conciliation proceedings. In other words, where 
an industrial dispute exists or is apprehended, the Conciliation Officer is given the 
right to hold conciliation proceedings. Sub-section(2) requires that without delay 
the Conciliation Officer shall investigate the dispute and all matters relevant thereto 
with a view to bring about a settlement. The sole object of entertaining a dispute is 
to.induce the parties to come to a fair and amicable settlement of the dispute between 
themselves. Ifthe Conciliation Officer succeeds in bringing about such a settlement, 
under sub-s.(3) he is to make a report to the appropriate Government together with a 
memorandum of the settlement signed by the parties to the dispute. It would be 
noticed that the Conciliation Officer seeks to do nothing more or better than offer 
assistance to both the parties in bringing about a settlement. In a sense he is a 
witness to the conciliation proceedings and when they terminate successfully, he gots 
the settlement terms signed by the parties and then makes a report. If the efforts 
to bring about conciliation by mutual settlement fail, then sub-s.(4) requires’ that 
he should make a report to the appropriate Government accordingly. While making 
such a report, he has to give a full statement of facts and circumstances and the 
reasons on account of which, in his opinion, a settlement could not be arrived at. 
This requirement is essential because where conciliation efforts fail and the appro- 
priate Government receives a report in that behalf, it often becomes necessary for 
the appropriate Government to.consider whether the dispute should be referred to a 
Board ora Tribunal. That is why the appropriate Government wants to be in posses- 
sion of all the relevant facts together with the reasons which in the opinion of the 
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Conciliation Officer led to the failure of the efforts at conciliation. On receiving a 
failure report, the appropriate Government has to consider whether the case in 
question is fit to be referred to the Board or the Tribunal. This is provided for by 
s.12(6). Ifthe appropriate Government decides not to make a reference, it commu- 
nicates its decision to the parties concerned, together with its reasons therefor. Then 
we have sub-s.(6) and, as I have already indicated, sub-s.(6) requires that a report 
under this sub-section shall be Symi within 14 days of the commencement of the 
conciliation proceedings or within such shorter period as may be fixed by the appro- 
priate Government. Section 13 provides for the duties of the Boards. Sub-saction 
(5) of s. 13 provides that the Board shall submit its report under the said section with- 
in two months of the date on which the dispute was referred to it or within such shorter 
period as may be fixed by the appropriate Government. There is a proviso to this 
sub-section and under this proviso the appropriate Government is authorised, from 
time to time to extend the time for the submiasion, of the report by such further periods 
not exceeding two months in the aggregate. There isa further limitation onthe power | 
of extension which is provided for by the next proviso, but it is unnecessary to set it 
out. Section 14 similarly deals with the duties of Courts and s. 15 with the duties of 
Tribunals. Sections 16 and 17 deal respectively with the form of report or award 
and with the publication of reports and awards. Section 17A provides for the deter- - 
mination of the commencement of the award. Sub-section (1) says that the award 
of a Tribunal shall become enforceable on the expiry of thirty days from the date of 
its publication under s. 17. There is a proviso to this section which it is unnecessary 
to set out. Then s. 18 deals with the question as to the persons on whom settlements 
and awards are binding and s. 19 deals with the period of operation of settlements 
and awards. That takes us tos. 20. Section 20 deals with the commencement and 
conclusion of proceedings. Sub-section (1) of s. 20 provides for an artificial period of 
commencement in respect of conciliation proceedings by reference to the date on 
which a notice of strike or lock-out under s. 22 has been received by the Conciliation 
Officer and the date of the order referring the dispute to the Board which has been 
passed, by the appropriate Government. The effect of sub-s.(Z) is that in respect of 
thesa two kinds of proceedings, the date of commencement is the date on which the 
notice in question has been received or the order in question has been passed res: 
pectively. Sub-section (2) deals with the date of conclusion, and this again provides 
for an artificial definition of the date of conclusion in three different classes of cases. 
Sub-section (2)(a) provides that where a settlement is arrived at, when a memorandum 
of the settlement is signed by the parties to the dispute, the proceeding is deemed to 
be concluded. Sub-section(2)(b) provides that where no settlement is arrived at, 
when the report of the Conciliation Officer is received by the appropriate Government 
or when the report of the Board is published under s. 17 as the case may be, the pro- 
ceedings would be deemed to have concluded. Under sub-s.(2)(c), the date of con- 
clusion is the date of the receipt of the report even when è reference is made to a 
Court or Tribunal under s. 10 during the pendency of conciliation proceedings. Sub- 
section (3) then deals with proceedings before a Tribunal and it provides that these 
proceedings shall be deemed to have commenced or the date of the raference of dis- 
putes for adjudication and they shall be deemed to have concluded on the date on which 
the award becomes enforceable under s. 17A. This briefly is the scheme of the pro- 
visions contained in Chap. IV which deals with the procedure, powers and duties of 
respective authorities that funotion under the Act. Two other provisions need to be 
mentioned before we deal with the question of construing s. 12(6) which has been 
raised by this appeal. Section 33 has already been set out by me and the affect of 
thege provisions is that, during the pendency of any conciliation proceedings, an em- 
ployer is prevented from taking any action tothe prejudice of the workmen as mention- 
ed in sub-ss.(a) and (b) of s. 33 unless for his action he obtains the express permission 
in writing of the Conciliation Officer. Contravention of the provisions contained in 
8. 33 is rendered liable for punishment under s. 31. 

It is not disputed that the continuation of conciliation proceedings befora the Con- 
ciliation Officer inavitably depends upon the willingness of both the parties to the 
disputes to make an attempt at conciliation with the assistance of the Conciliation 
Officer. In other words, where a dispute has been taken to the Conciliation Officer 
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for conciliation, it would be open to either of the two parties to tell the Conciliation 
Officer that, having regard to the attitude adopted by the opponent, the party feels 


that no useful purpose would be served by continuing the conciliation proceedings ; 


and when the Conciliation Officer is unequivocally told by either of the parties that 
efforts at conciliation are not likely to succeed, the Conciliation Officer realises that 
further efforts would be futile and he would naturally make a report of the failure 
under s. 12(4). It is also common ground that during the pendency of the concilia- 
tion proceedings, it would be open to the employees to go on strike provided of 
course they go on strike subject to the other limitations prescribed by the Act. Simi- 
larly, it would be open to the employer to declare a lock-out provided again he does 
that subject to the other restrictions imposed by the Act. The only limitation which 
is imposed, is upon the employer and that by the provisions of s. 33. So long as he 
continues negotiations with the employees in the presence of the Conciliation Officer 
and both the alee hope to settle the dispute by amicable settlement, s. 33 debars 
the employer from taking any action which might prejudice the employees and their 
rights, and even there allows him to take such action provided he obtains the express 
consent in writing of the Conciliation Officer to do so. Therefore, the plea of hard. 
ship raised before us by Mr. Jaisinghani while contending that the continuance of 
conciliation proceedings before the Conciliation Officer beyond a fortnight is invalid 
cannot be said to be well-founded. It is not as if the company was absolutely pro- 
hibited from dismissing Louis Pereira. If the company felt that there was a very 
good case for dismissing Louis Pereira, it was open to the company to have gone to 


- the Conciliation Officer and obtain his express consent to dismiss Louis Pereira. 


In other words, the proceedings before the Conciliation Officer postulate the possibi- 
lity of settling the dispute by amicable settlement and the Conciliation Officer, there- 
fore, is expected to do his best to persuade the parties to come to a settlement bet- 
ween themselves. 

The question of construing the provisions of s. 12(6) presents problems which have 
been consideted by judicial decisions on several occasions in the past. Often enough 
Legislature uses words like ‘shall’ which are mandatory in form and often enough 
Courts have to decide what the effect of the use of these mandatory words is in a 
particular provision contained in the statute. Mr. Jaisinghani contends and there is 
some force in the contention, that sub-s. (6) emphasises that the Legislature thought 
that time was the essence of the matter. Legislature, therefore, has provided for 14 
days as the outside limit and this is clearly indicated by the Legislature by adding that 
the report shall be submitted within 14 days or within such shorter period as may be 
fixed by the appropriate Government. Thus, the position cannot be disputed that the 
object of making the provisions of s. 12(6) is to emphasise the fact that time is the 
essence of the matter and that the Conciliation Officer must do his vary best to com- 
plete within the time fixed for him by the statutory provisions contained in s. 12(6). 
Indeed, it may be permissible tosay that timeshould be regarded as essential in the 


. settlement of all industrial disputes whereever they are pending. But Mr. Jai- 


singhani contends that Legislature has emphatically expressed its views in the mat- 
ter in 8. 12, sub-s.(6) and it is admitted that the dismissal of Louis Pereira took place 
oe after 14 days had expired since the commencement of the conciliation proceed- 
. It is unnecessary to consider whether the proceedings commenced on December 
3, 3, 1951, as the accused contend, or on December 31, 1951, asthe prosecution contend, 
Even if we take the latter date, the dismissal of Louis Pereira took place more than 
14 days after the said commencement. The question which arises for our decision is : 
What is the effect of the failure of the Conciliation Officer to complete the conciliation 
proceedings within 14 days as prescribed by s. 12(6) ? Does the command imposed by 
8. 12(6) involve the invalidating consequence ? In other words, is it the effect of s. 12 
(6) that, as soon as 14 days expire, the Conciliation Officer virtually becomes functus 
officio and the proceedings which were validly pending before him till then become 
wholly invalid thereafter ? If that is the effect of the provisions of s. 12(6), the accused 
have committed no offence. If that is not the effect of the provisions of s. 12(6), 
the accused have undoubtedly committed an offence undar s. 31(1). 
The construction of the material clause requires the Court to take into account the 
intention of the Legislature. In construing this clause, we have to bear in mind the 
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object which the Legislature had in view, the scheme which the Legislature has adopt- 
ed for carrying out that object and the effect of the construction for which both the 
parties contend before us. In dealing with the question as to the effect of the use of 
imperative words, very often distinction is sought to be drawn between cases where 
the statute confers upon a public officer a privilege or power or where it imposes 
upon him an obligation or duty. Maxwell has observed : 


“Whore powers, rights or immunities are granted with a direction that certain regulations, for- 
malities or conditions shall be complied with, it seems neither unjust nor inconvenient to exact a 
rigorous observance of them as essential to the acquisition of the right or authority conferred, 
and_it is therefore probable that such was the intention of the legislature. But when a public 
duty is imposed and the statute requires that it shall be performed in a certain manner, or witbin 
a certain time, or under other specified conditions, such prescriptions may well be regarded as 
intended to be directory only in cases when injustice or inconvenience to others who have no 
control over those exercising the duty would result if such requirements were essential and im- 
perative.” (Maxwell on Interpretation of Statutes, 10th edn., p. 876). 


In other words, according to this statement of the law, if the statutory provision which 
uses imperative words imposes an obligation or duty on a public officer subject to certain 
other requirements, the public officer’s failure to comply with the said requirements does 
not make his subsequent action invalid. The use ofimperative words doesnot involve 
the invalidating consequence in connection with such provisions. On the other hand, 
if the use of the imperative words is to be found in a provision that confers upon a 
public officer a privilege or power subject to cartain conditions and these conditions 
are not complied, with, the exercise of that power or privilege would be rendered in- 
valid. Even so, there is another point which has to be borne in mind and that is 
that even in respect of duties the performance of which is required subject to certain 
conditions, if it appears that the failure to comply with the conditions is likely to 
lead to injustice or patent hardship, then the Court would hesitate to come to the 
conclusion that the non-performance of the conditions does not involve the invalidat- 
ing of the performance of duty itself. That is why I have already indicated that if 
we were to take the view for which the learned Government Pleader contends, it would 
not involve any injustice or substantial inconvenience to either party. The only 
limitation imposed, upon, the employer during the continuance of conciliation proceed- 
ings is that whilst he purports to hold negotiations with his employees with the object 
of settling the disputes, he should not be at liberty to stab the said negotiations by 
taking any action inconsistent with the negotiation unless for doing so he obtains 
express sanction in writing of the Conciliation Officer himself. We do not think that 
it would be reasonable to contend that the imposition of this limitation involves such 
injustice or inconvenience to the employer that we must construe the words used in 
s. 12(6) as themselves involving the invalidating consequence as contended by 
Mr. Jaisinghani. 

The rules of construction which are invoked in construing imperative words used 
by statutes came to be considered by Lord Oampbell L. C. in The Liverpool Borough 
Bank v. Turner}, and the observations made by the learned Judge on, that occasion 
are always cited as classic on this point. 

‘No universal rule can be laid down”, observed Lord Campbell L. C. “for the construction 
of statutes, as to whether mandatory enactments shall be considered directory only or obli- 
gatory with an implied nullification for disobedience. It is the duty of courts of justice to try 
to got at the real intention of the legislature by carefully attending to the whole scope of the 
statute to be construed.” (p. 507). 

Fifteen years after these observations were made, Lord Penzance in Howard v. Boding- 
ton®, had occasion to consider the same point. Meanwhile a large volume of judicial 
opinion had been expressed and all these cages were cited before Lord Penzanca whe 
abaaeved that these judicial decisions were on, all sorte of subjects and ha found it 
difficult to group them together with the result that he ultimately agreed with the 
observations made by Lord Campbell L. O. that in dealing with imperativa words 
used by statutes, it is the duty of Courts of Justice to try to get at the real intentior 


1 (1860) 2 DeG. F. & J. 502, ` 2 (1877) 2 P. D. 203, 210, 211. 


1955.) STATE v. ANDHERI &0. BUS SERVICE (A.6t.5.)—Gajendragadkar J. 53? 


_ of the Legislature and that should be done after carefully attending to the whole scope 
of the statute to be construed. Now, if we consider the scope of the statute and the 
object which it, has in view, there can be little difficulty in coming to the conclusion 
that the arguments based on the object and scope of the statute are in favour of the 
construction for which the learned Government Pleader contends. If s. 12(6) is 
construed in the manner which appeared to the learned Chief Presidency Magistrate 
to be reasonable, it would lead to this unfortunate result that in a very large majority 
of cases, conciliation efforts are bound to fail. I have already indicated that unless 
the nature of the industrial dispute admits of a very easy and quick solution, in a 
large majority of such disputes it would be necessary for the Conciliation Officer to 
prepare the ground for mutual settlement by collecting necessary date and statistics, 
by arguing with the parties one against the other, and by inducing them ultimately 
to agree to certain terms by cgnsent. However quick the Conciliation Officer may be 
and however responsive both the parties to the dispute may be, it seems very unlikely 
that within the statutory period of 14 days, many industrial disputes can be settled. 
If that is so, then the construction which makes the Conciliation Officer’s work almost 
impossible should, we think, be avoided if it can ba reasonably so done. Unfor- 
' tunately, the attention of the learned Chief Presidency Magistrate was not invited to 
the rule of construction which applies to statutory provisions that deal with the im- 
position of duties on public officers. Indeed, he has observed in his ae a that 
in the present case no question of public duty or injury to innocent members of the 
public by reason of any default of the officer in question arises. He thought that 
certain powers were granted, to the Conciliation Officer and that is how he proceeded to 
deal with the question of construction. I have already pointed out that the scheme 
of the Act itself negatives the argument that s. 12(6) deals with powers and not duties. 
The importance of marginal notes in the construction of sections obviously cannot be 
over-rated. But there is some indication which we can have from the marginal notes 
themselves and that indication, is that s. 11 deals with powers and s. 12 deals with 
duties. But, apart from the marginal notes, the provisions of s. 11 and 12 themselves 
unambiguously indicate that, whereas under s.11 the powers of the different authori- 
ties are mentioned, under s. 12 the duties of the Conciliation Officers are indicated. 
Therefore, in our opinion, there is no doubt whatever that the clause which we are 
called upon to construe in the present case deals with the duties of a publio officer, 
and in the absence of any indication that the construction contended for by the learn- 
ed Government Pleader is likely to lead to injustice or inconvenience, we must accept 
that construction because it is based on the rule of construction which applies to the 
tso of imperative words in connection withthe imposition of duties on public officers. 
Mr. Jaisinghani has, however, contended that when we consider the scheme and 
object of the Act, it would be necessary for us to remember that where the Legislature 
wanted power to be given to the appropriate Government to extend the period, the 
Legislature has not hesitated to make proper provision in that behalf, and, this no 
doubt is true. Section, 13, sub-s.(5),to which I have already referred, is an illustra- 
tion in point. The period of two months is first provided by sub-s.(5) and by the two 
provisos, provision has been made for the extension of the said period. Mr. Fai- 
singhani therefore contends thatthe Legislature has not made any corresponding pro- 
vision in regard to the period of 14 days prescribed by s. 12(6) and that is an indica- 
tion that this period was not intended to be extended in any event. In our opinion, 
though this argument at first blush appears to be attractive, it is really not consistent 
with thescheme of the Act. Thereis an essential difference between the nature of the 
proceedings before the Conciliation Officer and those before the Boards as contemplat- 
ed by the Act. Before the Conciliation Officer, the nature of the proceedings is more 
orlessdomestic. Itisnota formal enquiry in the sense that the officer presiding over the 
enquiry ultimately has authority to make a decision. As Ihavealready indicated, he 
is assisting the parties to the dispute and the object of his assistance is to induce the 
parties to come to a compromise. The pendency of the proceedings again depends 
not on the authority of the Conciliation Officer, but upon the willingness of the parties 
to continue the proceedings before him. These proceedings can be terminated uni- 
laterally by either of the two disputants by conveying to the Conciliation Officer 
that the party in question does not feel that any useful purpose would be served by 
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carrying on the proceedings. That is not the position in regard to a dispute which has , 
been referred to the Board or the Tribunal. Proceedings before the Board or the 
Tribunal are in the nature of quasi-judicial proceedings. These proceedings end in a 
decree or an award, whereas conciliation proceedings end in a mutual settlement to 
be signed by the parties. Therefore, though it may be necessary to give power to the 
appropriate Government to extend the period of limitation in cases which are re- 
ferred to the Board, that necessity does not plainly exist where the proceedings are 
pending before the Conoiliation Officer. Even so, the Legislature wanted to em- 
phasise the desirability of bringing about conciliation as quickly as possible and so by 
using strong words in s. 12(6), they have warned the Conciliation Officer and told the 
parties to the dispute that 14 days is the limit within which the disputes are expected 
to be settled. Therefore, we are not impressed by the argument that the failure of the 
Legislature to provide for the extension of this period necessarily means that non- 
compliance by the Conciliation Officer with the provisions of s. 12(6) renders all fur- 
ther preceedings before him invalid. 

There is another point to which reference must be made. In considering the 
question as to the effect of the provisions of s. 12(6), it would be relevant to bear in 
mind the provisions of s. 20. I have already indicated that s. 20 gives artificial 
denotation to the expressions ‘commencement’ and ‘conclusion’ of the proceedings. 
If the denotation of the word ‘conclusion’ of the proceedings which is to be found in 
s. 20(2) is applicable to the conciliation proceedings pending before the Conciliation 
Officer, that provides an additional ground in favour of the contention which has been 
urged, before us by the learned Government Pleader. Sub-section(2) of s. 20 provides 
that proceedings shall be deemed to have concluded when a report by the Conciliation 
Officer is received by the appropriate Government in case no settlement is arrived at. 
In other words, where the Conciliation Officer fails to bring about conciliation 
and makes a failure report, the proceedings are deemed to continue until the report is 
received by the appropriate Government. That means that the proceedings are arti- 
ficially treated as being alive even after the parties have failed to come to a concilia- 
tion and even after the Conciliation Officer has made his report. The pendency of 
these proceedings continues until the report is received in fact by the appropriate 
Government. This provision indicates that the factual determination of conciliation 
proceedings does not in law amount to the conclusion of such proceedings. The pro- 
ceedings survive for some period more until the report is received by the appropriate 
Government. If that is true about the continuance of the proceedings, it indicates 
that the reference to the 14 days ins. 12(6) cannot involve the consequence of invalidity 
as suggested by Mr. Jaisinghani. On Mr. Jaisinghani’s argument, all proceedings 
before the Conciliation Officer, whatever the result and whenever the report by the 
Conciliation Officer may be sent, automatically come to an end as soon as 14 days 
are over. That conclusion is plainly inconsistent with the provisions of s. 20(2). 
That is why Mr. Jaisinghani attempted to argue that the provisions of s. 20 do not 
apply to the proceedings before the Conciliation Officer at all. We are not impressed 
by this argument. Mr. Jaisinghani suggested that the provisions of s. 20 should be 
confined only to industrial disputes in respect of publio utility services and this argu- 
ment is based upon the first part of s. 20, sub-s.(Z). While dealing with the denota- 
tion of the commencement of a conciliation proceeding in regard to a dispute which 
begins with the issue of a notice under s. 22, it is provided that the said proceedings 
shall be deemed to have commenced on the date on which the notice is received by the 
Conciliation Officer. Mr. Jaisinghani contends that this indicates that what follows 
under s. 20 is intended to be applicable only to disputes in respect of public utility 
services, because s. 22 deals with strikes and lock-outs in public utility services. This 
argument is clearly misconceived, because s. 20(Z) also deals with another class of 
conciliation proceedings and provides for the denotation of the expression ‘commence- 
ment’ of the said proceedings when it says that in respect of such proceedings, the 
commencement would be on the date of the order referring the dispute to a Board. 
In other words, where on receiving a report from the Conciliation Officer under s. 12, 
sub-s.(4), the appropriate Government decides under sub-s.(5) of s. 12 to refer the 
dispute to a Board, the proceadings are deemed to commence with the order by 
which the dispute is thus referred to the Board. It is clear that the disputes which 
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- may be referred to the Board by an order passed under s. 12(5) would be not only 
disputes in respect of public utility services, but disputes in respect of other services 
as well; and if that isso, it would not be possible to hold that sub-s.(Z) of s. 20 
is confined only to conciliation proceedings in respect of public utility services. There- 
fore, the provisions of sub-s.(2) of s. 20 likewise apply to all conciliation proceedings 
and the application of the provisions of this sub-section shows that the conciliation 
proceedings such as those with which we are concerned in the present appeal must be 
deemed to be pending until the report made by the Conciliation Officer is received by 
the appropriate Government and that ie plainly inconsistent with the view that the 
proceeding before the Conciliation Officer must automatically come to an end as 
soon as 14 days are over. Therefore, in our opinion, the learned Chief Presidency 
Magistrate was, with respect, in error in holding that the proceedings before the 
Conciliation Officer became invalid as soon as 14 days were over from the date of the 
commencement of the proceedings and so the acoused were not guilty of any of the 
offences charged. 

It would now be necessary to refer to some of the decisions to which our attention 
has been invited. In Workers of the Industry Colliery, Dhanbad v. Management of the 
Industry Colliery!, their Lordships of the Supreme Court had to construe s. 20(2)(b) 
of the Industrial Disputes Act. This was no doubt a dispute in respect of a public 
utility service. On October 13, 1949, notice about this dispute was given and it was 
received on October 15, 1949. On October 22, the Conciliation Officer was told that 
the dispute could not be amicably settled. The failure report was then sent on 
October 25. It was received by the Chief Labour Commissioner, New Delhi, on that 
date. The appropriate authority which should have received the report was the 
Secretary of the Labour Department of the Government of India. The appropriate 
authority received this report on November 17, 1949, and a strike was declared on 
November 7, 1949. The question which arose for the decision of the Supreme Court 
was whether this strike which was declared on November 7, 1949, contravened the 
material provisions of the Industrial Disputes Act ; and this naturally led to the fur- 
ther question as to whether the proceedings could be said to be pending until the 
failure report was received by the appropriate authority on November 17, 1949. 
Their Lordships held that the provisions of s. 20(2) were clear and the fact that the 
report through mistake was addressed to a wrong authority would not alter the posi- 
tion that until the report was received by the appropriate authority, the proceedings 
in question could not be deemed to have concluded. That is why the strike in ques- 
tion was held to amount to a contravention of the material provisions of the Act. 
“Mr. Justice Das has observed that a conciliation proceeding cannot be deemed to have 
concluded under s. 20(2)(6) of the Act in a case where no settlement has been arrived 
at as soon as the Conciliation Officersendshisreport. Itcan be deemed to have conolud- 
ed only when the report is received by the appropriate Government. It would thus 
be seen that the consequence of the artificial denotation attributed to the word 
“deemed to have concluded” led toa somewhat surprising result that, even if the re- 
port was sent wrongly to an inappropriate authority and was received by the said 
authority, the proceedings in law cannot be said to have concluded. They would be 
deemed to ba continuing until the report is received by the appropriate authority 
itself. If the continuance of the proceedings is thus artificially lengthened by the 
provisions of s. 20(2), it would be unreasonable to hold that in a case which is pend- 
ing before a Conciliation Officer under s. 12, the whole proceedings become invalid as 
soon a8 14 days from the commencement of the proceedings have expired. In any 
case, they cannot be deemed to have concluded until the report is received and that 
itself means that the period of 14 days is not intended to be inexorably enforced. 
It is true that in dealing with this case Mr. Justice Das, who delivered the judgment of 
the Court, has referred to s. 12(6) and has observed that the Act requires that the 
Conciliation Officer must submit his report within 14 days from the commencement of 
conciliation proceedings and then on receipt of the report by the appropriate Govern- 
ment, the conciliation proceedings are to be deemed to have concluded. Although, 
the learned Judge has added, factually the conciliation proceedings terminate when a 
settlement is arrived at before the Conciliation Officer or when it is found that no 


1 [1958] 8. O. R. 428. 


540 THE BOMBAY LAW BEPORTHE. [voL LVII. 


settlement can be arrived at, the Act, by a legal fiction, prolongs the conciliation pro- 
ceedings until the actual receipt of the report by tha appropriate Government. 
That is why the learned Judge thought it necessary to draw the attention of the autho- 
rities concerned to the slack and unbusinesslike manner in which the matter before 
the Court had beon dealt with before the office of the learned Chief Labour Commis- 
sioner. As I have already indicated, the dispute with which the Supreme Court was 
dealing with was in regard to an essential public service. But the observations made 
by Mr. Justice Das in dealing with s. 20 as well as s. 12, sub-s.(6), do not suggest that 
the Supreme Court was disposed to confine the provisions of a. 20(2) only to the limited 
class of conciliation proceedings which deal with industrial disputes in regard to 
essential services alone. The observations made are general, and it may be permissible 
to the learned Government Pleader to contend that these observations suggest that 
s. 20(2) would apply even to the conciliation proceedings with which we are concerned 
in the present appeal. 

To the same effect is the decision of the Labour Appellate Tribunal consisting of 
Mr. R.C. Mitter and Mr. G. P. Mathur in Oolliery Mazdoor Congress.1 Even with regard 
to this judgment of the Appellate Tribunal, it may be pointed out that the dispute 
was one in respect of an essential service. Here again, the observations made by the 
learned Judges when they construed the provision of s. 12(6) are general, and it would 
not be unreasonable to hold that on the view taken by the learned Judges, the position 
would be the same even where the dispute was not one in regard, to essential service. 

Our attention has also been invited by the learned Government Pleader to a judg- 
ment deliverad by Mr. Justice Govinda Menon in which the learned Judge has applied 
the provisions of s. 20(2) while construing the provisions of s. 12, sub-s.(6), even though 
the dispute before him was not one in regard to an essential service (vide K. N. 
Padmanabhan Ayyar*). 

We must, therefore, hold that the learned Chief Presidency Magistrate was in error 
in coming to the conclusion that the acoused had not committed an offence under 
s. 31(1). The appeal must, therefore, be allowed and the order of acquittal, except 
in regard to accused Nos. 2, 3 and 4, passed by the learned Chief Presidency Magis- 
trate must be set asida and accused Nos. I and 5 must ba convicted of the offence 
under s. 31(1). Unfortunately, the Andheri-Marol-Kurla Bus Service Company, 
acoused No. 1, and its manager H. M. Khan, accused No. 5, appear to be habitual 
offenders in respect of the provisions of the Industria] Disputes Act. There are as 
many ag seven previous convictions recorded against them. These convictions are 
admitted before us by Mr. Jaisinghani. It is to be deplored that an industrial con- 
cern should be guilty of having committed as many as eight offences since 1950.° 
It must be realised by all employers and managers of industrial concerns that their 
co-operation is essential to bring about an atmosphere of industrial peace in this 
country and they must loyally and faithfully abide by the provisions of the Industrial 
Disputes Act which has been enacted in national interest. The object of the Act is 
obviously beneficent. It is to assist the industrial production of the country and 
all the provisions are based on the assumption wisely and rightly made by the Legis- 
lature that for assisting industrial production, industrial peace is of paramount im- 
portance. That is why we express our disapproval of the conduct of accused No. 1 
and accused No. 5 in that they are found to have committed contraventions of the pro- 
visions of the Act as many as eight times during the short period of five years. In 
order to express our disapproval of this conduct, we think it neceskary to impose upon 
accused No. 1 the penalty of a fine of Ra. 250 and upon accused No. 5 the penalty of a 
fine of Rs. 50. In respect of the other accused, namely accused Nos. 2, 3 and 4, they 
pleaded that they were not concerned with the direct management of the concern 
from day to day. They also alleged that they had executed a power-of-attorney in 
favour of accused No. 5 and accused No. 5 corroborated this plea and produced the 
power-of-attorney. It therefore appears that accused Nos. 2, 3 and 4 were not in 
actual management of the concern and their plea that the contravention has taken 
place without their knowledge or consent can, therefore, be accepted as proved. In 
that view of the matter, the order of acquittal passed in their favour would be con- 
firmed. Order modified. 

1 [1962] L. A. C. 219. 2 (1954) 1L. L. J. 469. 
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Before the Hon'ble Mr. M. O. Ohagla, Chief Justice, and Mr. Justice Desai. 
STATE v. TRIMBAK DHONDU BHOIR.* 
Bombay Prohibition Act (Bom, XXV of 1949), Secs. 85, 2(12),t 66(b)—Acoused found in pvblic 
place smelling of alcohol—Whether accused liable to be prosecuted under s. 86(1)(3)—Meaning 
of enpression “drunk” in a. 85(1)(3). 

In order that a person can be held guilty to be drunk under s. 85(1)(3) of the Bombay 
Prohibition Act, 1949, it is not sufficient that he should merely smell of alcohol. There 
must be some evidence produced by the prosecution beyond the fact of his having drunk 
alcohol, thereby smelling of aloohol, which would induce the Court to hold that he is overcome 
by drink or is in a state of intoxication. 

The expression “drunk” in s. 85(7)(3) of the Bombay Prohibition Act, 1949, is not synony- 
mous with the expression ‘to drink” defined in s. 2(22) of the Act. The expression ‘‘drunk” 
in the section must be given its plain natural meaning which it has in the English language 
viz. as overcome by alcoholic liquor or intoxicated. 

A person would commit an offence under s. 85(1) of the Bombay Prohibition Act, 1949, 
even if he drinks permitted liquor, if he is drunk and incapable of taking care of himself 
or if he behaves in a disorderly manner or if he is intoxicated. 

State of Bombay v. F. N. Balsara,) explained. 

Durie a prohibition raid carried out by the police in a village in the Thana district, 
on April 3, 1954, one Trimbak (accused) was stated to have been found drunk on a 
road. The accused was sent to the medical officer for examination and he gave a certi- 
ficate to the effect that the accused was smelling of alcohol. On this evidence the 
accused was charged under s. 85(Z)(3) of the Bombay Prohibition Act, 1949. Theaccu- 
sed pleaded that he had taken B. G. Phosand produced a bottle of that drug andalso 
a cash memoshowing that he had purchased it. The accused wasconvicted by tho 
trying magistrate to one day’s simple imprisonment and to pay a fine of Rs. 50. 

The accused appealed to the Sessions Judge who acquitted him, observing in his 
judgment as follows :— 

“The term ‘drink’ has been defined in s. 2(12) of the Prohibition Act as follows: 

“ ‘to drink’ with its grammatical variations means to drink liquor or to consume any intoxi- 
cating drug.” 
Soin my opinion ‘to be drunk’ means to have drunk liquor or some other intoxicating drink. 
Due to this view of mine, I cannot accept the argument of the learned pleader for the appellant 
«hat to be drunk means to be unable to control himself and so a person who shows symptoms of 
having consumed liquor can be said to be drunk. 

Section 2(24) of the said Act defines ‘liquor’ as all liquids consisting of or containing alcohol, 
That means that the word ‘liquor’ has been used toconnote both prohibited and non-prohibited 
aloohol. It is therefore urged by the learned publio proescutor that even if a person consumes 
non-prohibited liquor and comes to a public place, he will have to be convicted under s. 85(1)(3) 
of the Act. Hig argument is this: No person can consume prohibited liquor either at home or 
outside; everybody has a right to consume non-prohibited liquor at his house, but no one has 
a right to consume non-prohibited liquor and come to a public place in that condition. His 
argument is no doubt plausible and I would have accepted the argument if s. 85(1)(8) had stopped 
with the words ‘is found drunk’ without the further portion being there. That further portion 
runs thus : A 

‘but who is not the holder of a permit granted under the provisions of this Act or is not eligible 
to hold a permit under section 40, 41 or 46.’ 

The subsequent words must be given a meaning and in my opinion they indicate that 
s. 85(1)(3) deals with prohibited liquor and not with non-prohibited liquor. It cannot be urged 


*Decided, April 11, 1956. Criminal Appeal 201 of 1954. 
No. 130 of 1955 (with Criminal Rivision Ap- {The section runs as under :— 
plications Nos. 1204 of 1954 and 146 of 1955, ‘In this Act, unless there is anything re- 
and Criminal Reference No. 115 of 1954), 


from the decision of N. 8. Shrikhande, Session’s 
Judge, Thana, in Criminal Appeal No. 380 of 
1954, setting aside the order of conviction and 
sentence passed by I. D. Trivedi, Judicial 
Magistrate, First ass, Bhiwandi, in 8. No. 


pugnant in the subject or context— 

“to drink” with its grammatical variations, 
means to drink liquor or to consume any 
intoxicating drug ;” 

1 (1951) 53 Bom. L. R. 982, s.0. 
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and has not been urged that any permit is necessary for consumption of non-prohibited liquor. 
If so, it is obvious that the words ‘who is not the holder of « permit...’ cannot apply to non- 
prohibited liquor. Since a person who wants to consume non-prohibited liquor need not have 
a permit, you cannot punish him for not having taken a permit. So there is no doubt in my mind 
that since a person who has drunk without having a permit is intended to be punished, the obvious 
meaning of s. 85(1)(3) is that the said persoi must have consumed prohibited liquor and not non- 
prohibited liquor to consume which no permit is necessary. 

In my opinion, therefore, s. 85(1)(3) prohibits a person from being found at a public place 
after having consumed prohibited liquor alone. And it is therefore for the prosecution to prove 
that the accused in this case had consumed prohibited liquor before it can seek to seoure hia con- 
viction.” 

The State of Bombay appealed to the High Court. 
Appeal No. 130 of 1955. 


M. P. Amin, Advocate General, with H. M. Choksht, Government Pleader, for 
the State. 
J. G. Pradhan, for the accused. 


Revision No. 1294 of 1954. 


M.P. Amin, Advocate General, with H. M. Choksht, Governmont Pleader, for the 
State. 
S. H. Sheth, for the accused. 


Revision No. 146 of 1955. 


Mohanlal Tekchand, with K. H. Nagrant, for the accused. 
M. P. Amin, Advocate General, with H. M. Chokshi, Government Pleader, for the 
State. 


Cuacia C. J. A rather important question under the Bombay Prohibition Act 
arises in this appeal which is preferred by the State against acquittal of the accused 
by the Sessions Judge, Thana. The accused was charged under s. 83(1)(3) of the 
Prohibition Act and he was convicted by the Judicial Magistrate, First Class, to 
1 day’s simple imprisonment and to pay a fine of Rs. 50, in default simple imprison- 
ment for one week. The accused appealed and the Sessions Judge acquitted the 
accused. The State has preferred this appeal, as according to the State, it raises a 
principle and also an important question of the interpretation of s. 85(Z)(3) of the 
Bombay Prohibition Act. 

Section 85, as the marginal note indicates, deals with the penalty for boing: drunk 
and for disorderly behaviour and sub-s. 1 of that section provides : 

“Whoever in any street or thoroughfare or publio place or in any place to which the publio: 
have or are permitted to have access— 

(1) is drank and incapable of taking care of himself, or 

(2) behaves in a disorderly manner under the influence of drink, or 

(3) is found drunk but who is not the holder of permit granted under the provisions of this 
Act or ia not eligible to hold a permit under section 40, 41 or 46...” 

The only evidence in this case on which the conviction by the learned Judicial 
Magistrate was based was that the accused was found smelling of drink. The learned 
Sessions Judge took the view that sub-s. (3) of s. 85 only applies to a case where a 
person has drunk prohibited liquor. He further took the view that in view of the 
recent decision of the Supreme Court, the burden was upon the prosecution to 
establish that the accused had drunk prohibited liquor, and inasmuch as that burden 
was not discharged, the accused could not be convicted of an offence under sub-s. (3) 
of s. 85 of the Act. The question, therefore, that we have to consider is whether 
under s. 85(Z)(3) a person can only commit an offence provided he drinks a prohibited 
liquor and would not be guilty of any offence if he drinks permitted liquor. 

Before we construe s. 85, it may be perhaps both important and interesting 
to look at the history of legislation with regard to intoxication. Intoxication by 
itself was never an offence before the Prohibition Act was passed. If there were 
other circumstances or factors besides intoxication, then the law punished not so 
much the fact of drunkenness as the results produced by drunkenness and therefore 
we find that under the Penal Code under s. 510 what is punished is not the fact that 


i 
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a person in a state of intoxication appears in any public place, but being in a state 


of intoxication and appearing in any public place and further conducting himself 
in such a manner as to cause annoyance to any person. Therefore as far as the 
Penal Code is concerned, if a person appears in a public place intoxicated and does 
not cause any annoyance to anyone, he would not be guilty of any offence. The 
same was the position with both the District Police Act and the Bombay Police 
Act before the Prohibition Act was passed. Under s. 61AA of the District Police 
Act which was repealed by the Prohibition Act, what was constituted an offence was 
a person being drunk and incapable of taking care of himself or behaving in a disorder- 
ly manner under the influence of liquor and there was a similar provision in s. 122-A 
of the City Police Act. Therefore it will be noticed that under both these Police 
Acts what was made punishable was not drinking as such or even drunk as such, 
but the commission of cartain acts which resulted from a person being drunk. 

In s. 85 of the Prohibition Act as far as sub-ss. (1) and (2) are concerned, the 
same policy of the law has been maintained, because under sub-s. (J) what is punish- 
able is being drunk and incapable of taking care of himself and under sub-s. (2) what 
is made punishable is behaving in a disorderly manner which is the result of drinking. 
But what creates a difficulty is proper interpretation of sub-s. (3), because under that 
sub-section for the first time the Legislature is aiming to punish either the effect 
of drinking or intoxication although neither the one nor the other may produce 
any harmful results. 

The Advocate General at first attempted to arguo that under sub-s. (8) of 
s. 85(1) if a person drank a permitted alcohol and went into a public street, that by 
itself was sufficient to constitute an offence. The startling argument was put for- 
ward that even if the most honest and most law abiding citizen drank a medicino 
which contained alcohol, which had been prescribed by a doctor and which he was 

ermitted under the law to take and if after taking that medicine he had the mis- 
ortune to go out on æ public road, he would be committing an offence undersub-s. (3) 
of s. 85(Z), because what was sought to be argued was that “drunk” must be construed 
in the light of the definition given in s. 2(12) of the expression “‘to drink”, and it was 
pointed out that the expression “to drink” was defined with grammatical variations 
and what was seriously argued was that the expression “drunk” was nothing more 
than a grammatical variation of the expression “to drink”. It is precisely because 
this argument was advanced before the Sessions Judge that the Sessions Judge had 
to consider the effect of the qualifying expression used after the expression “‘is found 
drunk” in s. 85(3) and the qualifying expression is “but who is not the holder of permit 
*granted under the provisions of this Act or is not eligible to hold a permit under s. 40, 
41 or 46”, and the view taken by the learned Judge was that this section only applied 
to a person who drank a prohibited liquor without having a permit for it. Therefore, 
according to the learned Sessions Judge, the mere drinking of liquor was made 
punishable only in that limited class of cases where a person drank prohibited liquor 
without having a permit. The learned Sessions Judge refused to accept the conten- 
tion which was originally put forward by the Advocate General that even when a 
person drank permitted liquor and was perfectly sober but went out to a street or 
to a public place, he would be guilty of an offence which it should be noted, if it was 
a first offence was punishable with a minimum sentence of 7 days’ imprisonment and 
if it was a second offence it was punishable with a minimum sentence of one month. 
In our opinion it is impossible to accept the contention of the Advocate General 
as it was first pressed, that the expression “drunk” insub-s. (3) ofs. 85(1) issynonymous 
with the expression “to drink”. The definition section, s. 2 expressly provides 
that these definitions are to apply unless there is anything repugnant in the subject 
or context and as we shall presently point out it is repugnant to the context of this 
sub-section to construe the expression “drunk” in the light of the definition given of 
the expression “to drink”. In our opinion it is necessary in this context to give to 
the expression “drunk” its plain natural meaning which it has in the English language. 

The Shorter Oxford Dictionery defines “Drunk” as overcome by alcoholic liquor 
or intoxicated. In our opinion it is necessary to keep before one’s mind the essential 
distinction between drinking and getting drunk. It is not every act of drinking that 
necessarily results in drunkenness. It would depend upon the quantity drunk, 
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the constitution of the person who drinks, his mental and physical condition at the 
time he consumes liquor. It is also a sound canon of construction not to attribute 
to the Logislature any legislation which is unreasonable, and it would seem strange 
indeed that the Legislature having permitted a person to drink liquor which is not 
prohibited in the shapa of a medicine or a tonic should punish him because having 
drunk he should leave his home and be in a public place although he may not commit 
any act which may be considered objectionable from any point of view. 

The Advocate Ganoral relied on sub-s. (2) of s. 85. Now that sub-section introduces 
a rule of evidence and in the first place in our opinion it is not proper to construe 
sub-s. (3) and to determine what the ingredients of an offence are by construing the 
rule of evidence introduced by the Legislature. It may also be pointed out that this 
rule of evidence was introduced subsequently by amending Act XXVI of 1952. 
That sub-s. (2) is in the following terms : 

“In prosecution for an offence under sub-section (1), it shall be presumed until the contrary 

is proved that the person accused of the said offence has drunk liquor or consumed any other 
intoxicant for the purpose of being intoxicated and not for a medicinal purpose.” 
Now if the ingredient of the offence under sub-s. (3) is the mere fact of drinking and 
being in a public place, then it is difficult to understand how this rule of evidence 
can have any application whatsoever. The intention of the drinker is irrelevant 
if the more act of drinking has been constituted an offence. This rule of evidence, 
as we shall later point out, can only have application if we construe sub-s. (3) in the 
way we are suggesting and give to the expression “drunk” its plain natural meaning. 
It was also urged by counsel appearing for the accused that the judgment of the 
Supreme Court in State of Bombay v. F. N. Balsara has given a restricted meaning 
to the expression “drunk” and it is urged that according to that decision we must 
construe the expression “drunk” in s. 85 as only meaning drinking prohibited liquor. 
Now the decision of the Supreme Court on this point is extremely clear. The Supreme 
Court differed from the view taken by this Oourt in holding that the definition of 
liquor in s. 2(24) was partly ultra vires the Legislature. But the Supreme Court 
upheld the view of this Court in deciding that under se. 12 and 13 of the Actto prevent a 
person from importing or exporting or transporting or using or possessing or consuming 
toilet or medicinal preparations was an unreasonable restriction on the fundamental 
right of the citizen under art. 19(Z). Therefore what the Supreme Court held was, 
confining ourselves to the question of consumption, that to prevent a citizen 
from consuming a medicinal preparation would be contravening his fundamental 
right under the art. 19(Z)(f). It will, therefore, be noticed that the decision of, 
the Supreme Court did not turn on the vires of the Legislature but on considering 
a particular specific restriction imposed upon the right of the citizen. Therefore 
if we were to apply the decision of the Supreme Court to a consideration of s. 85, 
what we have to consider is whether it could be said that the Logislature has imposed 
an unreasonable restriction upon the right of the citizen in prohibiting him 
from being drunk in the sense in which we propose to consider that section. The 
answer to that question isobvious. The offences constituted under sub-ss. (1), (2) and 
(3) of s. 85(Z) are all against public interest and the restrictions imposed by the Legis- 
lature in our opinion are perfectly reasonable. Therefore we see no reason why 
we should limit the meaning of the expression “drunk” in s. 85(Z) to a case where 
@ person drinks prohibited liquor. In our opinion also there is no analogy whatever 
botween the construction of ss. 12 and 13 and the construction of s. 85 from the point 
of fundamental rights. 

- Having made these observations, perhaps it would be better if we now sum up 
what our decision is and what is the effect of this decision on the construction of the 
various material sections in the Prohibition Act. There is no difficulty with regard 
tosub-ss. (1) and (2) ofs.85. If a person is drunk and incapable of taking care of himself 
or if a person behaves in a disorderly manner under the influence of drink, the facts 
that go to constitute these offences can be easily established and no difficulty would 
arise with regard to those facts. But when we'go to sub-s. (3), as we have already 
pointed out, this is the first time that the Legislature has made intoxication by itself 
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an offence. Now it is in very rare cases that a case which does not fall under s.85(Z) 
(1), or 85(7)(2) would fall under sub-cl. (3). Ordinarily when a person is intoxicated, 
he is either incapable of taking care of himself or behaving in a disorderly manner. 
But we grant that there may be cases of intoxication which may not fall under sub- 
ss. (1) and (2) but may still fall undersub-cl. (3). Butin order that a person can beheld 
guilty to be drunk, it is not sufficient that he should merely smell of alcohol. As 
we pointed out the definition of “drunk” requires that he should be overcome by 
alcohol or be intoxicated. Therefore as a result of drink, he must not be his normal 
self. There must be some evidence produced by the prosecution beyond the fact 
of his having drunk alcohol, thereby smelling of alcohol which would induce the 
Court to hold that he is overcome by drink or is in a state of intoxication. Ifa person 
has been proved to have committed any act which falls under sub-ss. (1), (2)and (3) of 
s. 85(1), it may still be open to him under sub-s. (2) toprove that he consumed liquor 
not for the purpose of being intoxicated but for a medicinal purposo. It may happen 
that a person may bona fide and under medical advice take a medicine containing 
alcohol and it may also happen, though it may be veryrare, that such medicine may 
go to his head and may lead to a state of intoxication. In the circumstances like 
these, it would be open to the accused to rebut the presumption which the Legislature 
has raised under sub-s, (2) of s. 85. It may be pointed out here that sub-s. (2) itself 
gives an indication of the meaning to be attached to the expression “drunk”’, because 
the presumption that is raised is that the liquor was consumed for the purpose of 
being intoxicated and not for a medicinal purpose. Therefore under sub-s. (2) also 
the Legislature is emphasizing the fact that liquor is consumed for the purpose of 
intoxication and is not emphasizing the mere act of drinking. 

With regard to the recent Supreme Court decision that the burden lies upon the 
prosecution to establish that the liquor drunk is prohibited liquor and not permitted 
liquor, the question of that burden only arises when a person is prosecuted under 
s. 66(6), because under that section read with s. 13(b) the mere fact of consumption 
has been made an offence and in that case the Supreme Court has held that it is only 
the consumption of prohibited liquor which would constitute an offence. Therefore 
if the prosecution is under s. 66(b), the burden would be upon the prosecution to 
ostablish that the liquor consumed is prohibited liquor and not permitted liquor. 
But if the prosecution is under s. 85, no question of discharging any such burden 
arises because, as we have already pointed out, in our opinion, a person would commit 
an offence even if he drinks permitted liquor, if he is drunk and incapable of taking 
care of himself or if he behaves in a disorderly manner or if he is intoxicated. In 
‘ur opinion, it is foolish to suggest that the Legislature permitted a person what is 
sometime euphemistically called a medicinal preparation even though he may drink 
in such quantity that it may result in his becoming intoxicated. It may be perhaps 
necessary to mention that s. 85(1)(2) and (3) now takes the place of s. 6LAA of 
the District Police Act and 122A of the Bombay City Police Act. Therefore what 
the Legislature was aiming at was the same evil which was sought to be remedied 
by these provisions in the Police Acts. We must frankly confess that even this 
construction itself would lead to one difficulty and that is that it is difficult to under- 
stand why under sub-s. (3) holders of permits are exempted. The Advocate General 
suggested that if a person was given a permit, he was allowed to drink and therefore 
his case was taken out of sub-s. (3) of s. 85(Z); but we do not understand why ifthe person 
is given @ permit to drink he should get intoxicated and go to a public place. It 
almost seems as if permit holders have been looked upon under this section as a favour- 
ed class. To be intoxicated in a publio place or to be incapable of taking care of 
oneself while drunk in a public place or behaving in a disorderly manner under the 
influence of drink in a public place is indefensible whether the act proceeds from a 
person who has a permit or proceeds from a person who has no permit and who has 
taken a medicinal preparation. The Advocate General has also drawn our attention 
to the fact that under the terms of the permit it is not permissible to a licensee to 
drink in a public place or to drink and go to a public place in a state of intoxication, 
and our attention was aleo drawn to s. 77 which clearly penalises the holder of a 
permit who commits a breach of any term of the licence or contravenes any rule or 
regulation or order made under the Act. 

L. B88, 
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We must now proceed to apply the principles we have laid down to the 4 cases 
bofore us. 

With regard to the first, which is Criminal Appeal No. 130 of 1955, which is the 
appeal of the State against acquittal, the only evidence of being drunk is that the 
accused smelt of liquor. He has been convicted under s. 85(3) and as that evidence, 
as we have just decided, does not constitute an offence under s. 85(3), the appeal of 
the State must be dismissed and the order of acquittal passed by the Sessions Judge, 
Thana, must be maintained. : 

With regard to the second case, which is Criminal Revision Application No. 1294 
of 1954 preferred by the accused, the learned Magistrate convicted the accused under 
s. 85(1) and 85(2). He appealed to the Sessions Judge and the Sessions Judge con- 
firmed the conviction under s. 85(2) and also the sentence which was imprisonment 
till the rising of the Court and a fine of Rs. 100. Now the evidence on which this 
conviction was based was that the accused was senseless, was indulging in abuses 
and was smelling of liquor. Therefore this is not a case of an accused merely having 
drunk liquor. It is a case where drinking has definitely resulted in drunkenness. 
On these facts therefore, in our opinion, the conviction by the Sessions Judge under 
s. 85(2) is justified. Mr. Seth wanted to take us through the evidence. Now the 
accused never challenged his conviction before the Sessions Judge. His appeal was 
directed merely to the sentence and it is clear that in a Criminal Revision Application, 
it is not open to the accused to go into a question of fact. We must accept the finding 
of fact given by the Courts below. Therefore the Criminal Revision Application of 
the accused fails and the rule will be discharged. The order of conviction and sen- 
tence is upheld. 

The third is also an application for revision by the accused who was convicted 
wnder s. 85(7) (3) of the Prohibition Act. The only evidence in this case was that 
the accused was conscious, he was non-garrulous, his pupils were equal and reacting 
to light and his gait was slightly unsteady. In our opinion this evidence is not 
sufficient to constitute the offence of intoxication under s. 85(2)(3). The learned 
Magistrate sentenced him to imprisonment till the rising of the Court and a fine of 
Rs. 40 and in appeal the Sessions Judge confirmed the conviction and sentence. 
We will, therefore, allow the Criminal Application for Revision and set aside the order 
of conviction and sentence and direct that the acoused should be acquitted and fino 
if paid should be refunded. 

Tho Inst is the referenco made by the Additional Sessions Judge, Poona. The 
accused was convicted under s. 66(b) and 85(1) and the reference is only made with 
regard to s. 66(b). In view of the recent decision of the Supreme Court, we must 
accept the Reference made by the learned Assistant Judge inasmuch as the burden 
cast upon the prosocution under that section has not been discharged. With regard 
to s. 85(7) there is no reference and even the judgment of the learned Assistant 
Sessions Judge makes it clear that there was sufficient evidence that the accused 
was under the influence of alcohol. Therefore we will accept the reference and set 
aside the ordor of conviction and sentence passed by the learned Magistrate under 
s. 66(b) of the Bombay Prohibition Act. Fine if paid should be refunded. 


Order accordingly. 
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Before Mr. Justice Rajadhyaksha and Mr. Justice Ohainani. 


THE MUNICIPALITY OF ANKLESHWAR v. CHHOTALAL GHELABHAI 
GANDHI.* 

Bombay District Municipal Act (Bom. III of 1901), Secs. 86, 86A, 65, 82t+—Civil Procedure Code 
(Act V of 1908), Sec. 115—Scope and ambit of appeal under 3. 86— Whether open to party to 
raise question of validity and legality of tax in appeal under s. 86 of Act—Question about validity 
of rate on lands and buildings whether can be raised in objections under s. 65 of Aot and in appeal 
under 8. 86-—Meantng of expression “assessment” in Bombay District Municipal Act, 1901— 
Whether question of jurisdiction not ratsed before Magistrate on appeal and Sessions Judge in 
revision under s. 86 can be raised before High Court in revision. 

An appeal under s. 86 of the Bombay District Municipal Act, 1901, is confined to the valua- 
tion and assessment shown in the entry in the assessment list and to tho taxi.e. the quantum 


* Decided, September 21, 1954. Oivil Re- 
vision Application No. 958 of 1954 (with Civil 
Revision Applications Nos. 959 and 961 of 
1954), from the decision of Sumant C. Bhat, 
Sessions Judge, Broach, in Criminal Re- 
vision Application No. 22 of 1953, reversing the 
decision of 5. G. Bhatt, Judicial Magistrate, 
Firat Class, Ankleshwar, in Municipal Appeal 
No. 562, of 1953. 

+The relevant sections run thus: 

86. Appeals to Magistrates.—(1) Appeals 
against any claim included in a bill presented 
under sub-section (1) of section 82 may be made 
to any istrate or Bench of Magistrates by 
whom under the directions of the State 
Government, or of the District Magistrate, such 
class of cases is to be tried. 

But no such appeal shall be heard and deter- 
mined unless— 

(a) the appeal is brought within fifteen days 
next after presentation of the bill complained 
of; and 

(b) an application in writing, stating the 
ground on which the claim of the Municipality 
is disputed, has been made to the Municipality 
as follows, that is to say : 

s (i) in the case of a rate on buildings or lands, 

within the time fixed in the notice given under 

seotion 85 or 66 of the assessment or alteration 

thereof, according to which the bill is prepared, 
and 


Tto) the amount claimed from the appellant 
has been deposited by him in the Municipal 


office. 

The decision of the Magistrate or Bench 
of Magistrates in any appeal made under sub- 
section (7) shall, at the instance of either party, 
be subject to revision by the Court to which 
appeals against the decision of such Magistrate 
or Benoh ordinarily lie. 

88A. Hniriss in assessment list and taxes 
and decisions to be final—(1) Every entry in 
the assessment list made under the provisions 
of this Act against which no objection is made 
as hereinbefore provided, and the amount of 
every sum claimed from any person under 
this Aot on account of any tax, if no appeal 
therefrom is made as hereinbefore provided, 
and subject to the provisions of sub-section (2) 
of sestion 86, the decision of the Magistrate 
or Bench of Magistrates in any appeal, shall be 
final. 
(2) Effect shall be givergby the municipality 
to every decision of the said Magistrate or 
Bench of Magistrates in any appeal or any 


decision in revision in such appeal against 
any such entry or tax. 

65. Public notice of time fixed for revising 
assessment list—(1) The Municipality shall 
at the time of the publication of such assess- 
ment list give public notice of a time, not less 
than one month thereafter, when they will 
proceed to revise the valuation and assessment 
and in all cases in whioh any property is for the 
first time assessed or the assessment is in- 
creased, they shall also give notice thereof to 
the owner or occupier of the property, if 
known. 

Objections how to be made—-({2) All ob- 
jeotlons to the valuation and assessment shall 

made to the Munioipality, before the time 
fixed in the notice, by application in writing, 
stating the grounds on whioh the valuation and 
asseasment are disputed, and all applications 
80 made shall be registered in a book to be kept 
by the Municipality for the purpose. 

Hearing of objections.—(3) In a municipal 
distriot for which there is a Municipal Com- 
missioner, such Municipal Commissioner, and 
elsewhere the managing committee, or any 
committee or committees to which the Muni- 
cipality delegate the powers and functions of 
the managing committee in this behalf, or any 
Government officer to whom, with the permis- 
sion of the Commissioner, the Municipality 
delegates and they are hereby empowered so 
to delegate, the powers and fanctions of the 
managing committee in this behalf, shall, 
after allowing the applicant an opportunity 
of being heard in person or by agent, 

(a) investigate and dispose of the objections, 

(b) cause the result thereof to be noted in the 
book kept under sub-section (2), and 

(c) cause any amendment necessary in ac- 
cordance with such result to be made in the 
assessment-list. 

Authentication of list.—(4) When all ob- 
jections made under this section have been dis- 
posed of, and all amendments required by 
sub-section (3) have been made in the assess- 
ment-list, the said list shall be authenticated in 
a municipal district for whioh there is a Muri- 
cipal Commissioner by the signature of the 
Municipal Commissioner, and elsewhere by the 
signatures of the chairman and at least one 
other member of the managing committee, or if 
the Municipality have delegated the powers and 
functions of the managing committee in this 
behalf to any other committee or to a Govern- 
ment officer by the signatures of not less than 
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of the sum olaimed in the bill and tono other matters. It is, therefore, not open to a party to 
raise the question of the validity and the legality of a tax in an appeal under s. 86 of the Act. 

The question about the validity of a rate on lands and buildings cannot be raised in the 
objections under s. 65 of the Bombay District Municipal Act, 1901, and, therefore, in an appeal 
under 8. 86 of the Act. The objections are confined to the valuation and assessment and not 
to the validity or legality of the tax. 

The word “assessment” ag used in the various sections of the Bombay District Municipal 
Act, 1901, means the actual sum for whioh the tax-payer is liable and for which the bill is 
presented under s. 82 of the Ast. I 

Surat Municipality v. Ohħabildas!, distinguished. 

Chunilal v. Surat City Munioipalityt, Munuicipal Borough of Ahmedabad v. Aryodaya 
Ginning & Manufacturing Company? and Amalner Municipality v. Pratap Mill‘, explained. 

M.d& S.M. Railway v. Bezwada Muntctpality®, Raleigh Investment Oo., Lid. v. Gov.- 
General! and King Emperor v. Vimalabat Deshpande’, referred to. 

The opponents appealed under s. 86(1) of the Bombay District Municipal Aot, 1901, to 
the Magistrate, against the claims included in the bills presented by the municipality under 
8. 82 of the Act for the recovery of tax on lands and buildings and the sanitary cess. On the 
contentions of the opponents the Magistrate inter alta held that the bills issued by the munici- 
pality were not illegal, that the municipality had complied with the provisions of law with 
respect to the preparation of the assessment list of the house tax, but had not complied with 
the provisions of law with regard to the general sanitary cess. On revision to the Sessions 
Judge under s. 86(2) of the Act, the parties agreed that the Judge should give a decision on 
the validity of the bills presented under s. 82 of the Act. Tho Sessions Judge held that the 
bills did not comply with the requirements of s. 82 of the Act and were, therefore, invalid and 
direoted the refund of the tax deposited in Court in pursuance of s. 86(1)(c) of the Act. The 
municipality applied in revision to the High Court contending that the Magistrate and the 


two members of such committee or of the officer 
aforesaid, and the person or persons so authen- 
ticating the list shall certify that no valid 
objection has been made to the valuation and 
assessment contained in the list except in the 
cases in which amendments have been made 
therein. 

Oustody and pees of list.—(5) The 
list so authenticated shall be deposited in the 
mounicipal office, and shall there be open for 
es wanes during office houra to all owners 
and ocoupiers of property entered therein, or 
to the agent of such persons, and 2 notice that 
it is so open shall be forthwith published. 

Authenticated list how far conclusive,—(6) Sub- 
jeot— 

(a) to such alterations as may thereafter be 
made therein, under the provisions of the next 
following section, and 

{b) to the result of any appeal made under 
soction 86, the entries in the list so authenticat- 
ed and deposited and tho ontries, if any, in- 
serted in tho said list under the provisions 
of section 66 shall be accepted as conclusive 
evidence, 

(4) for the purposes of all municipal taxes, of 
the annual letting value or other valuation of 
ell buildings and lands to which such entries 
respectively refer, and 

(sf) for the purposes of any tax imposed on 
buildings or lands, of the amount of each such 
tax leviable thereon throughout the official 
year to which such list relates. 

82. Presentation of bill for taxes.—{1) When 
any amount, 

(a) which, by or under any provisions of this 
Act, is declared to be recoverable in the manner 
provided by this Chapter, or 

(b) which, not being leviable under sub- 
section (1) of section 79, or payable on demand 
on account of an octroi or a toll, is claimable 
as an amount or instalment on account of any 


other tax which now is imposed or hereafter 
may be imposed in any municipal distrist, 
shall have become due, the Municipality shall, 
with the least practicable delay, cause so be 
presented to the person liable for the payment 
thereof a bill for the sums claimed as due. 

Contents of bill.—(2) Every such bill 
shall specify: 

(a) the period for which, and 

(b) the property, occupation or thing in 
respect of which, the sum is claimed, and shall, 
also give notice of — 

(+) the liability incurred in default of pay- 
ment, and of è 

(i$) the time within whioh an appeal may 
be preferred as horeinafter provided against 
such claim. 

(3) If the person to whom a bill has been 
presented as aforesaid does not, within fifteen 
days from tho presentation thereof, either— 

(a) pay the sum claimed as due in the bill, 
or 

(b) show causc to the satisfaction of tho 
municipality or of such officer as the munici- 
pality by rule may appoint in this behalf, or 
in a City Municipality of the Chief Officer, if 
any, why he should not pay the same, or 

(c) prefer an appeal in accordance with the 
provisions of section 86 against the claim, 
the municipality may oause to be servod upon 
the person liable for the payment of the said 
sum a notice of demand in the form of Schedulo 
B, or to the like effect. 

1 (1014) 16 Bom. L. R. 749. 

2 (1903) I. L. R. 27 Bom. 403, 

3.0. 3 Bom. L. R. 267. 
3 (1941) 43 Bom. L. R. 816. 
4 (1951) 54 Bom. L. R. 451. 
5 
6 
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Sessions Judge had acted in excess of their jurisdiction as the scope of the appeal and revision 
under s. 86 of the Act was confined to the determination of the correctness of the valuation 
and the assessment. The opponents raised a preliminary objection that as the question of 
jurisdiction was not raised either before the Magistrate or the Sessions Judge, it could not be 
raised for the first time in the revision application to the High Court :— 

Held, on the preliminary objection, that as the municipality had raised an important 
question of jurisdiction, it was open to the High Court to entertain their application even 
though the question of jurisdiction was not raised either before the Magistrate or the Sessions 


Judge : 
Dhananjoy Das v. Ram Chandra Dasi, distinguished. 

Surat Muntotpality v. Hamiduddin?, Lokmanya Mills Lid. v. Municipal Borough, Barss, 
Haridas v. Ratansey*, Raleigh Invesiment Oo., Lid. v. Gov.-General®, Ajam Ibramv. Hava 
Bib and Meenakshi Naidoo v. Subramaniya Sastri’, referred to; and 

that as the scope of matters to be dealt with in appeal under s. 86 of the Bombay District 
Municipal Act, 1901, was limited to the propriety of the valuation and the assessment as 
stated in the entry in the assessment list or to the quantum of the amount olaimed as tax 
in the bill presented under s. 82 of the Act, the Sessions Judge was wrong in dismissing the 
revision, application on the ground that tho bills did not conform to the statutory require- 
ments of s. 82 of the Act. 

Ona Chhotalal (applicant) owned a property within the municipal limits of Anklesh- 
war Municipality (opponent). The opponent issued bills under s. 82 of the Bombay 
District Municipal Act, 1901, for sums due for house-tax and sanitary cess from 
the applicant. The applicant preferred an appeal to the Judicial Magistrate, Anklesh- 
war, under s. 86 ofthe Act contending that the bills were illegal, that the imposition ofthe 
levy and the assessment of the taxes was illegal, invalid and void and ultra vires of the 
rights, powers and authority of the opponent municipality, that the opponent had not 
complied with the provisions of law in respect of the preparation and adoption of the 
assessment list and that the valuation was not proper. The magistrate held that the 
bils issued by the opponent were not illegal, that the imposition of taxes was also not 
illegal, that the opponent had complied with the provisions of law with respect to 
the preparation of the assessment list and house tax but that the opponent had not 
complied with the provisions of law with regard to the general sanitary cess and that 
a valuation put down was proper. The magistrate accordingly passed the following 
order :— 

“The appeal is partly allowed so far as General Sanitary cess is concerned. The rest of the 
appeal is dismissed.” 

eThe opponent and the applicant applied in revision to the Sessions Judge, Broach, 

under s. 86(2) of the Act. The parties to the appeal agreed that the Sessions Judge 
should give a decision on the validity of the bills presented under s. 82 of the Act and 
the Sessions Judge raised the following point for determination :— 

“Does the bill presented by the municipality comply with the requirements of s. 82 of tho 
Bombay District Municipal Act, 1901, and is it valid?” 

The Sessions Judge held that the bills did not comply with the requirements of s. 82 
of the Act and were invalid. He, therefore, directed that the tax which was required .. . 
to be deposited in Court under s. 86(1) (c) of the Act should be refunded. wet WE E! 3S1 ry 

Bs e 


The opponent applied in revision to the High Court. a AY: $ 

CG. R. Applns. Nos. 958 and 960 of 1954. fe ay. 
8. M. Shah, with A. D. Desai, for the applicant. ae pilonke 
B. @. Thakor, for the opponent. * 


C. R. Appins. Nos. 959 and 961 of 1954. F A AW “oO 


A. D. Desai, for the applicant. 
N. A. Nanavati, for the opponent. 





RAJADHYAKSHA J. These four applications raise a short but important point 
with regard to the interpretation of s. 86 of the Bombay District Municipal Act 


1 [1927] A. I. R. Cal. 388. p 5 (1947) 49 Bom. L. R. 530, r. o. 
2 (1937) 40 Bom. L. R. 387. 6 (1938) 41 Bom. L. R. 892. 
3 (1989) 41 Bom. L. R. 937. _ 7 (1887) L. R. 14 I. A. 160. 


4 (1921) 23 Bom. L. R. 802. 
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(II of 1901). The applicant in all these applications is the Municipality of Anklesh- 
war. It had levied a rate on buildings and lands situated within the Municipal 
District and also a general sanitary cess. It presented bills to the opponents for the 
recovery of tax on lands as also the sanitary cess for the year 1951-52 as provided for 
in s. 82 of the Act. The opponents preferred appeals against the claim included in 
the bills to the Judicial Magistrate, First Class, Ankleshwar, who was the Magistrate 
authorised to receive such appeals under s. 86 of the Act. It was contended that the 
bills were illegal, that the imposition of the levy and the assessment of the taxes were 
illegal, invalid and ultra vires of the powers of the municipality, that the municipality 
had nof complied with the provisions of law in respect of the preparation and adoption 
of the assessment list and that the valuation was not proper. The learned Magistrate 
held that the bills issued by the municipality were not illegal, that the municipality 
had complied with the provisions of law with respect to the preparation of the assess- 
ment list of the house tax, but had not complied with the provisions of law with re- 
gard to the general sanitary cess. He found that the valuation put down by the 
municipality was proper. He, therefore, allowed the appeals so far as the claim in 
respect of the general sanitary cess was concerned, but he dismissed the appeals of the 
opponents with regard to the rate on buildings. 

Against that decision, both the municipality and the opponents went in revision 
to the Sessions Court of Broach as provided for in sub-s.(2) of s. 86. The municipality 
contended that the decision of the learned Magistrate with regard to the imposition 
of the general sanitary cess was wrong, and the opponents contended that the decision 
of the learned Magistrate upholding the validity of the imposition, of the rate on build- 
ings was incorrect. When the matter came before the learned Judge, it appears to 
have been agreed between the parties that the learned Judge should give a decision 
on the validity of the bills presented under s. 82 of the Act. The learned Judge ob- 
serves as follows in para. 6 of his judgment : 

“Tho legality of the assessment list made and the hills issued by the Municipality and the 
authority of the Municipality to levy the tax, to increase it and to recover it is also challenged. 
The learned Advocate for the applicant has raised several objections in this application. Among 
the objections urged, ote is that the bill presented by the Municipality does not comply with the 
requirements of section 82 of the Act and is therefore invalid. If the bill itself is invalid, the 
power to make the recovery also becomes invalid and the recoveries made thereunder. In that 
case it is agreed by both sides that the other questions need not be gone into. This objection, to 
my mind, goes to the root of the whole question. I have therefore heard that point first and raised 
the following point for determination : ’ j . 

Does the bill presented by the Municipality comply with the requirements of section 82 of 
the Bombay District Municipal Act, 1901 and is it valid ? ” 

The learned Sessions Judge held that the bill did not comply with the requirements 
of s. 82 in respect of two material points : 


(1) the period for which the bill was presented was not specified as required by 
el. (a) of sub-s.(2) of s. 82, and 


(2) that the time within which the bill may be preferred was also not specified as 
required by clause (5)(#%) of sub-s.(2) of s. 82. 
In this view the learned Judge held that the bill was invalid and directed that the tax 
which was required to be deposited in Court under cl.(c) of sub-s.(Z) of s. 86 as a condi- 
tion precedent for the hearing and determination of the appeal should be refunded 
within three months. It is against that order that the municipality has come in 
revision in all these four applications. 


Mr. 8. M. Shah, who argued these applications on behalf of the municipality, has 
contended that both the learned Magistrate and the learned Sessions Judge had 
misdirected themselves as regards the scope of the appeal and revision. Itis the sub- 
mission of Mr. Shah that the scope of the appeal and revision is confined to the deter- 
mination of the correctness of the valuation and the assessment and the learned 
Magistrate had acted in excess of his jurisdiction in going into the question of the 
validity of the imposition and in holding that the rate on buildings had been validly 
imposed and that the sanitary cess had not been validly imposed. He also urged that 
the learned Sessions Judge, in hearing the revision application, had also travelled be- 


S 
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yond the scope of his jurisdiction when he held that the claim included in the bill 
could not be recovered because of certain defects in the presentation of the bill. 


Upon these contentions being submitted, it has been urged by Mr. Thakore by way 
of preliminary objection that the question of jurisdiction had not been raised, either 
before the Magistrate or the Sessions Judge and could not be raised for the first time 
in the present revision applications. We do not think that this preliminary objection 
can be allowed td prevail. These applications can be entertained by the High Court 
under s. 115 of the Civil Procedure Code, as has been laid down in Surat Municipality 
vy. Hamiduddin}. It was held in that case that the High Court can entertain a civil 
revision application under s. 115 of the Civil Procedure Code against an order passed 
by the Sessions Judge in revision under s. 111 of the Bombay Municipal Boroughs Act, 
1925, from an order passed by a Magistrate under s. 110 of the Act. But it will not 
interfere unless it appears that there has been a grave abuse of power by the Sessions 
Court or the decision is manifestly erroneous or unjust. That decision of a single 
Judge was further’ approved by a division bench of this Court in Lokmanya Mills 
Lid. v. Municipal Borough, Barsi®. These decisions given in connection with the 
Bombay Municipal Boroughs Act, 1925, are equally applicable to the cases arising 
under the Bombay District Municipal Act where also the provisions are similar to 
those of the Bombay Municipal Boroughs Act. The maintainability of these applica- 
tions, raising a point which had not been taken either before the learned Magistrate 
or the learned Sessions Judge, has therefore got to be determined on the principles 
applicable in exercising the jurisdiction under s. 115 of the Civil Procedure Code. It 
was argued by Mr. Thakor, relying on Haridas v. Ratansey®, that it is not the function 
of the High Court in revision to entertain a point of law which has not been taken in 
the Court below. But it is not merely a point of law which is being urged before us, 
but it is a question affecting the jurisdiction of the Magistrate and the Sessions Judge. 
It is true that this point was not taken before the learned Magistrate and the learned 
Sessions Judge and the parties submitted to their jurisdictions. But jurisdiction 
cannot be conferred upon a Court by the consent of parties. See Raleigh Investment 
Co., Lid. v. Gov.-General*, Mr. Thakore referred to the decision of a single Judge of 
the Calcutta High Court in Dananjoy Das v. Ram Chandra Das', where it was stated 
that the High Court will decline to interfere in revision on an objection as to jurisdic- 
tion where it has been shown that no such objection was taken and that the parties 
submitted to the jurisdiction of the Court. But that was a case where a suit which was 
instituted as an ordinary money suit was subsequently tried by a Judge who was 
invested with Small Cause Court powers. An objection was taken subsequently that 
the trial Court had acted without jurisdiction and with material irregularity in dis- 
posing of the case summarily as a small cause suit instead of as a regular suit, to the 
great inconvenience and prejudice of the petitioners. It was therefore a case not of 
inherent want of jurisdiction, but of irregular exercise of jurisdiction to which the 
parties had submitted. This distinction between inherent want of jurisdiction and 
the irregular exercise of jurisdiction has been pointed out by Mr. Justice Wassoodew 
in Ajam Ibram v. Hava Bibi! where he held thet where the defect in jurisdiction 
arises merely by reason of an irregularity in the commencement of the proceedings 
before a Court to which a case has been transferred by another Court in its adminis- 
trative capacity and the deféhdant neglects to question the irregularity, he cannot 
subsequently challenge the legality of the proceedings. Whatisallegedin the present 
applications is that both the learned Magistrate and the learned Sessions Judge have 
misconceived the scope of their jurisdiction in appeal and revision respectively and 
have travelled far beyond what was within their power to decide. We are, therefore, 
of the view that as these applications raise an important question of jurisdiction, 
it is open to us to entertain these applications, even though the question of jurisdiction 
was not raised either before the istrate or the Sessions Judge. See Meenakshi 
Naidoo v. Subramaniya Sastri”, where their Lordships held that “no amount of 
consent under such circumstances could confer jurisdiction where no jurisdiction 


1 (1937) 40 Bom. L. R. 387. 5 (1927) A. I. R. Cal. 388, 
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exists” and quoted with approval their earlier decision in Ledgard v. Ball, viz., 
“,..when the Judge has no inherent jurisdiction over the subject-matter of a suit, the parties 
cannot, by their mutual consent, convert it into a proper judicial process, although they may 
constitute the Judge their arbiter, and be bound by his decision on the merits when these are sub- 
mitted to him. But there are numerons authorities which establish that when, in a cause which 
the Judge is competent to try, the parties without objection join issue, and go to trial upon the 
merits, the Defendant cannot subsequently dispute his jurisdiction upon the grounds that there 
were irregularities in the initial procedure, which, if objected to at the time, would have led to the 
dismissal of the suit.” 
The question before us is not merely one of irregularities in procedure, but raises the 
question of jurisdiction to try an issue upon which the lower Courts purport to give a 
finding 


Coming now to the merits of these applications, it is the contention of Mr. Shah on 
behalf of the municipality that the learned Sessions Judge was wrong in rejecting the 
claim of the municipality on the ground that the bill was invalid because it did not 
comply with the provisions of s. 82 of the Act. He has urged also that the appeal to 
the Magistrate and the revision to the Sessions Judge are confined to “the claim con- 
tained in the bill” and that all submissions with regard to the legality of the imposition 
of the tax and with regard to the bill not having conformed to the requirements of 
8. 82 are extraneous to the limited nature of the jurisdiction vested in them. In order 
therefore to understand the proper scope of the inquiry by the Magistrate and the 
Sessions Judge, it is necessary to examine the scheme of the Act. 

It is not disputed before us that the scope of the revisional jurisdiction of the Bes- 
sions Judge is co-extensive with the scope of the appellate jurisdiction of the Magis- 
trate. If we hold that the appellate jurisdiction of the Magistrate is confined to 
certain matters only, then it is conceded, and rightly, in our opinion, that the Bes- 
sions Judge in revision cannot go into other matters. 

We may, therefore, briefly review the scheme of the Act with regard to municipal 
taxation. Section 59 of the Bombay District Municipal Act, 1901, enumerates what 
taxes may be imposed, and among these taxes are (+) a rate on buildings or lands or 
both, situate within the municipal district, and (vit) a general sanitary cess, the two 
taxes with which we are concerned in these applications. Under s. 60, the munici- 
pality has to select, by means of a resolution passed at a general meeting, one or more 
of the taxes specified in s. 59 and prepare rules with regard to the matters specified 
in that section. When such a resolution has been passed, the municipality has to 
publish the draft rules relating to the tax for the information of the public. Any, 
inhabitant of the municipal district objecting to the imposition of that tax or to the 
amount of rate proposed or to the class of persons or property made liable thereto 
or to any exemptions proposed has, within one month from the publication of the 
said notice, to send the objection in writing to the municipality. The municipality 
then takes into consideration these objections and, unless it decides to abandon the 
proposed taxation, submits the same with its opinion thereon, in the case of a city 
municipality, to the State Government andinthe case of any other municipality, to 
the Commissioner. Under s. 61 of the Act, the State Government or the Commis- 
sioner, 28 the case may be, may sanction the said ruleg either without modification 
or subject to such modifications as the Government or the Commissioner may deem 
fit, provided, however, that such modifications do not involve an increase in the am- 
ount to beimposed. Under s. 62, all rules sanctioned under s. 61 have to be publish- 
ed in the municipal district for which they are prescribed, together with a notice re- 
citing the sanction, and the tax as prescribed by the rules shall be imposed accordingly 
and proceeds thereof shall be applied by the municipality in accordance with the con- 
ditions subject to which sanction has been given under s. 61. Section 63 prescribes 
further special procedure with regard to the imposition of a rate on buildings or lands. 
The municipality has to cause an assessment list of all lands and buildings in the dis- 
trict to be prepared containing, (a) the name of the street or division in which the 
property is situated ; (6) the designation of the property either by name or by num- 
ber, sufficient-for identification ; (e) the namesofthe owner and occupier, if known ; 


1 (1886) L. R. 13 I. A. 134, 145. 
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(d) the annual letting value or other valuation on which the property is assessed ; 
and (e) the amount of the tax assessed thereon. Under sub-as. (2) and (3) of this sec- 
tion, the municipality has power to inspect a property and to call upon the owner or 
occupier of any building or land to furnish a return within a specified time, as to the 
name and place of abode of the owner or occupier or of both and as to the dimensions 
of the building and the annual letting value or other valuation thereof. After the 
assessment list is prepared, under s. 64 a public notice thereof has to be given stating 
the place where the list or a copy of the list could be inspected. Under s. 65, the 
“municipality has to give a notice of not Jess than one month as to when they will pro- 
ceed to revise the valuation and assessment and an individual notice has to be given 
where the property is assessed for the first time or where the assessment is proposed 
to be increased. Sub-section (2) of that section enables objections to the valuation 
and assessment to be filed in writing stating the grounds on which the valuation and 
assessment aro disputed. All these applications have to be registered in a book to be kept 


1 by the municipality for the purpose. Sub-section (3) enables the Municipal Commis- 


, sioner or the Managing Committee or any other Committee to which the municipality 
` may delegate its powers or any Government Officer to whom with the permission of 


the Commissioner, the municipality may delegate its powers, to investigate and 
dispose of the objections, cause the result thereof to be noted in the book kept under 
sub-s.(2) and cause the amendments necessary in accordance with such result to be 
made in the assessment list. Under sub-s.(4) when all objections have been disposed 
of and, all amendments required under sub-s.(3) are made in the assessment list, the 
list is authenticated as stated in the sub-section. Under sub-s.(5), the list is authen- 
ticated and deposited in the municipal office and is open for inspection to all owners 
and occupiers of the properties specified therein. A notice that it is so open has to 
be published forthwith. Sub-section (6) provides that subject to such alterations as 
may thereafter be made therein under s. 66 and subject: to the result of any appeal 
made under s. 86, the entries in the list so authenticated and deposited are to be accept- 
ed as conclusive evidence (t) for the purposes of all municipal taxes or the annual 
letting value or other valuation of all buildings or lands to which such entries re- 
spectively refer, and (ii) for the purposes of any tax imposed on buildings or lands or 
the amount of each such tax leviablethereon throughout the official year. Section 
66 enables the municipality to alter the list by inserting the name of any person whose 
name ought to have been inserted or by inserting any property which ought to have 
been inserted or by altering the valuation of or assessment on any property which has 
been erroneously valued or assessed through fraud, accident or mistake, after giving 
Yotice to any person interested in the alteration, of a time, not less than one month 
from the date of service of the notice at which the alteration is to be made. Every 
objection made by any person interested in any such alteration, before the time fixed 
in the notice, has to be dealt with in tho manner provided by sub-s.(2) s. 65. Every 
alteration made under this section has, subject to the result of an appeal under s. 86, 
the same effect as if it had been made on the earliest day in the currer.t official year 
in which the circumstances justifying the alteration existed. 

Chapter VIII deals with the recovery ofmunicipal claims. Under s. 82, when any 
amount which is recoverable or claimable has become due, the municipality, has, 
with the least practicable delay, to cause to be presented to the person liable for the 
payment thereof a bill for the sum claimed as due. Under sub-s. (2), every such bill 
has to specify (a) the period for which, and (b) the property, occupation or thing in 
respect of which the sum is claimed. It has also to give notice of (1) the liability 
which would be incurred in default of payment and (2) the time within which an 
appeal may be preferred against such claim. Sub-section (3) lays down that within 
15 days from the presentation of the bill, the person to whom the bill is presented 
has three alternatives: (a) He may pay the sum claimed as due in the bill; or 
(b) he may show cause to the satisfaction of the municipality or of such officer as the 
municipality may appoint or in the case of a City Municipality, to the Chief Officer 
why he should not pay the same, or (c) he may prefer an appeal in accordance with 
the provisions of s. 86 against the bill. If he does not do any of these three things, 
the municipality may cause to be served upon the person liable for the payment of 
the said sum a notice of demand in the form of Schedule B. Under s. 83 if the person 
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to whom a notice of demand has been served does not, within 15 days from the service 
of such notice, pay the sum demanded in the notice, such sum with all costs of the 
recovery, may be levied by a warrant issued by the municipality or by the distress 
and sale of the moveable property or attachment and sale of the immoveable property 
of the defaulter. Then we come to s. 86, with the interpretation of which we are 
concerned in these applications. Under sub-s. (1) of that section appeals against 
any claim included in a bill presented under sub-s. (1) of s. 82 may be made to any 
Magistrate or a Bench of Magistrates by whom, under the directions of the State 
Government or of the District Magistrate, such class of cases is to be tried. Then 
the section says : 
“But no such appoal shall be heard and determined unless— 

(a) the appeal is brought within fifteen days next after presentation of the bill complained of ; 
and 

(b) an application in writing, stating the ground on which the claim of the Municipality is 
disputed, has been made to the Municipality as follows, that is to say : 

(i) in the case of a rate on buildings or lands, within the time fixed in the notioe given under 
section 65 or 66 of the assessment or alteration thereof, according to which the bill is prepared, 

(c) the amount claimed from the appellant has been deposited by him in the municipal office.” 
Sub-section (2) states that 

“Tho decision of the Magistrate or Bench of Magistrates in any appeal made under sub-section 


(1) shall at the instance of either party, be subject to revision by the Court to which appeals 
against the decision of such Magistrate or Bench ordinarily lie.” 


Finally, under s. 86A, 


“Every entry in the assessmentlist made under the provisions of this Act against which no 
objection is made as hereinbefore provided, and the amount of every sum claimed from any person 
wader this Act on account of any tax, if no appeal therefrom is made as hereinbefore provided, 
and subject to the provisions of sub-section (2) of section 86, the decision of the Magistrate or 
Bench of Magistrates in any appeal, shall be final.” 

Sub-section (2) of that section says : 

“Effect shall be given by the municipality to every decision of the said Magistrate or Bench 
of Magistrates in any appealor any decision in revision in such appeal against any such entry or 
tax. » 

The scope of the appeal or revision under s. 86 of the Act is indicated by several 
sections which have been briefly reviewed above. The basis of all the procedure, 
in the case of a rate on lands and buildings, is the preparation of the assessment list 
which contains the name of the street where the property is situated, the designation 
of the property, the name of the owner or occupier, the letting value of the property 
and the amount of the tax assessed thereon. It is the entries in this assessment list 
that are the subject matter of objections to be filed under s. 65. The public notice 
given under sub-s. (7) of s. 65 is for the purpose of informing the public that the 
municipality proposes to revise the valuation and assessment. Under sub-s. (2) 
objections to the valuation and assessment are to be received and the objections have 
to state the grounds on which the valuation and assessment are disputed. After the 
objections are disposed of, necessary amendments have to be made in the assessment 
list. After the assessment list is duly authenticated, the entries in the authenticated 
list are conclusive evidence of the letting value of the property and of the amount of 
tax leviable thereon. But the entries are subject to the result of an appeal under 
8.86. It would thus appear that the appeal under s. 86 is with respect to the valuation 
and assessment with respect to which objections are heard and disposed of under 
s. 65. When a bill is presented under s. 82 for the sum claimed as due by way of 
tax, the person to whom the bill is presented may either pay the sum due or show 
cause to the satisfaction of the municipality why he should not pay the same or prefer 
an appeal in accordance with s. 86. Section 86 makes it clear that the appeal is 
against the claim included in the bill. But no appeal can be heard or determined 
unless (1) it is filed within 15 days from the presentation of the bill, (2) the amount 
claimed from the appellant is deposited by him in the municipal office and (8) (this 
is the most important clause) an application in writing stating the ground on which 
the claim of the municipality is disputed has been made to the municipality within 
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the time fixed under s. 65 in the case of a rate on buildings or lands. It seems to us 
that this clause makes it clear that the appeal can only be with respect to the matters 
with regard to which an objection could be taken in the inquiry made by the muni- 
cipality under s. 65 of the Act, and the scope of the appeal is confined only to the 
grounds stated in the objections made to the municipality under that section. As 
we have pointed out earlier, the inquiry made by the municipality under s. 65 is 
limited to the valuation and assessment so far as the rates on buildings and lands 
are concerned. Section 86A makes the position still clearer for, under that section 
every entry in the assessment list—{and this refers in particular to the valuation and 
assessment)—and the amount of every sum claimed from any person under the Act 
on account of tax—(and this refers to the quantum claimed as due under the bill)— 
is final subject to the decision of the Magistrate in any appeal that may be preferred. 
Sub-section (2) also makes it clear that the appeal before the Magistrate “‘is against 
any such entry or tax.” This, in our opinion, makes it plain that the appeal is con- 
fined to the valuation and assessment shown in the entry in the assessment list and 
to the tax, i.e. the quantum of the sum claimed in the bill and to no other matters. 

It was argued by Mr. Thakore that that would be placing a too restricted con- 
struction on s. 86 of the Act. He said that under sub-s. (1) an appeal could be pre- 
ferred on any ground whatsoever. But where the appeal is in respect of a rate on 
buildings or lands, it is necessary that an application stating the grounds on which 
the claim is disputed should have been made in writing to the municipality under 
s. 65. Mr. Thakore’s contention was that cl. (b) of s. 86(7) should be construed as 
a proviso imposing a restriction applicable only to a rate on lands and buildings to 
the effect that objection should have been taken by an application under s. 65, 
where the propriety of the assessment and rate is being challenged. Buthe argued 
that that did not preclude other points being raised in appeal, such as the defective 
nature of the bill presented or the legality of the tax imposed and the procedure 
followed in imposing it. In this connection Mr. Thakore referred to the case of 
M. & 8. M. Railway v. Beswada Municipality! where it was held by the Privy 
Counoil that: ` 

“The proper function of a proviso is to except and deal with a case which would otherwise 
fall within the general language of the main enactment, and its effect is confined to that case. 
Where tho language of the main enactment is clear and unambigous, a proviso can have no re- 
peroussion on the interpretation of the main enactment, so as to exclude from it by implication 
what clearly falls within its express terms.” 
dn our opinion, however, the provision contained in cl. (b) of s. 86(7) of the Act is 
not a proviso in any sense. It is really a condition precedent to an appeal being 
heard and determined, for, the section clearly says that no appeal shall be heard or 
determined unless an application in writing stating the ground on which the claim 
of the municipality is disputed has been made to the municipality within the time 
fixed under s. 65. Unless such an application has been made within the time speci- 
fied, no appeal can be heard and determined. We can illustrate the point by taking 
& case where the valuation and assessment, as stated in the list prepared under s. 63, 
is not disputed by the person concerned, and therefore he does not file any objection 
under s. 65. In such a case, if he prefers an appeal against the claim included in 
& bill, the appeal cannot be heard and determined in respect of any matter, whether 
it is with regard to the validity of the tax or the defective nature of the bill presented. 
Clause (b) of s. 86(Z) is, in our opinion, a clear pointer to the scope of matters to be 
dealt with in appeal. They must relate to the propriety of the valuation and the 
assessment as stated in the entry in the assessment list or to the quantum of the 
amount claimed as tax in the bill presented under s. 82. 

It was argued by Mr. Thakore that the bill is not merely a formal document and 
that it forms the basis of a notice of demand, and ifneed arises, of a distress warrant. 
In this connection he invited our attention to the case of Surat Municipality v. 
Chabildas?, There. also, as in the present case, the bill under s. 82 did not fulfil 
the statutory requirement of that section in that it did not state the time within 
which an appeal might be preferred, and it was held that“‘the whole right of distress 
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depended on the proper observance of the.statutory formalities.’ But it would be 
noticed that the question of the defective nature of the bill was raised in a suit which 
was filed to recover the arrears of house tax. The issue was not raised in an appeal 
to the Magistrate, as has been done in the present case. It may be that the opponents 
may succeed, if they file a suit to recover from the municipality any tax levied under 
a distress warrant based on a defective bill, But what we are concerned with in the 
present case is the question whether this point can be raised in an appeal under s. 86 
of the Act.’ It would thus appear that the question that the bill did not conform 
to the statutory requirements of s. 82 cannot be raised in an appeal before a Magistrate 
under s. 86. If it cannot be raised in respect of a rate on buildings or lands, it would 
follow that it cannot be raised also in respect of a bill for other taxes. It seems to 
us therefore that the learned Sessions Judge was wrong in rejecting the claim of the 
municipality on the ground that the bill did not conform to the statutory require- 
ments of s. 82 in that it did not state the period for which the sum was claimed and 
did not state the time within which an appeal may be preferred. In this view, all 
the four applications must be allowed and the matter has to be sent back to the 
learned Sessions Judge for decision on other points. 

It was argued by Mr. Thakore that ex hypothesi the ground with respect to the 
defective nature of the bill could not possibly be raised in the objections mada to 
the municipality under s. 65 of the Act, and if a tax-payer was precluded from raising 
that issue before the Magistrate and he was restricted to the grounds of objection 
taken under s. 65, then he would be deprived of a speedier remedy. That, however, 
is not correct. There is a remedy provided for in s. 82(3)(b) of the Act, because 
within 15 days of the presentation of the bill he can show cause to the satisfaction 
of the municipality why he should not pay the amount claimed in the bill. In the 
present case, for instance, the opponents could have pointed out to the municipality 
that the bill was defective in that it did not state the period for which the tax was 
claimed and that it did not state the period within which an appeal could be preferred. 
Mr. Thakore further asked whether, if the assessment list showed that Rs. 50 were 
due by way of assessment, and a bill was presented for Rs. 500, it would be a point 
which could legitimately be taken in appeal. The answer, in our opinion, is clear. 
Such a point can be taken, for, the scope of the appeal is not merely confined to the 
propriety of the valuation and the assessment showed in the assessment list, but also 
to the quantum of the tax claimed. This is made perfectly plain when s. 86A. says 
that an appeal is against such entry, i.e. valuation and assessment and also against 
“the tax” meaning the actual amount claimed by way of tax. 

It was next argued by Mr. Thakore that although this may be the correct view, so 
far as the appeal with regard to the rates on buildings and lands are concerned, ol. (b) 
of s. 86(1) could not come into play with respect to other taxes such as the sanitary 
cess. In respect of these taxes he urged that the scope of the appeal could not be 
restricted only to the objections taken to s. 65 because ex hypothest s. 65 applies 
only to assessment rate on lands and buildings. In our opinion, this submission 
cannot be accepted. If the words “claim included in the bill” are given a restricted 
meaning and on that account the scope of the appeal in respect of a rate on lands 
and buildings is limited, they cannot be given an extended meaning in respect of 
appeals with regard to other taxes, In those cases the appeal must be restricted 
only to the amount claimed in the bill. For instance, in the case of a wheel tax, 
it would be open to a tax-payer to satisfy the Magistrate that the amount claimed is 
wrong because the assessment is based on a wrong valuation of the horse-power of 
his car, or because he was not in possession of the car for the whole of the period for 
which the tax has been claimed. We do not think it would be possible to give a 
wider ambit to an appeal in respect of minor taxes when a tax-payer is precluded 
from raising such wider questions in respect of the rate on buildings and lands. 

It was argued by Mr. Thakore that it should be possible to raise a question about 
the validity of the tax in the proceedings before the Magistrate. . In the case of a 
rate on buildings and lands, if the appeal is restricted to the grounds contained in the 
application under s. 65, a question arises whether the question as regards the validity 
of a tax can be raised in the objections taken under s. 65 of the Act. In our opinion, 
the question about the validity of a rate on lands and buildings cannot be raised in 
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the objections under s. 65 of the Act and therefore in an appeal under s. 86. The 
objections are confined to the valuation and assessment and not to the validity or 
the legality of the tax. The objections taken under s. 65 are to be decided in certain 
circumstances, i.e. by the Managing Committee or the Committee of the municipality 
to which the powers may be delegated or by a Government Officer to whom the powers 
of the municipality may be delegated. It would be an extremely anomalous position 
if objections were taken to the validity of the tax under s. 65 and a Committee of 
the municipality or a Government Officer exercising delegated powers were to hold 
that the tax imposed by the municipality was illegal or ultra vires of its powers. 
Secondly, it is important to note the stage at which the appeal is heard. The appeal 
is heard under s. 86 after a bill has been presented to an individual tax-payer. The 
point, therefore, that could be urged must be peculiar to the individual himself. 
If it were permissible to raise the question of validity and legality of the tax in an 
appeal under s. 86, it may conceivably happen that the Magistrate may hold that 
the tax is illegal or ulira vires or has been imposed without following the correct pro- 
cedure. If he comes to that conclusion, the party appealing may get relief, but all 
other tax-payers who have not preferred an appeal would still havo to pay a tax 
which is held by the Magistrate to be illegal and ultra vires. We do not think that 
such a contingency could have been contemplated by the Legislature. 

It was then argued by Mr. Thakore that the expression “the appeal against tho 
assessment’ should be held to include an appeal against the validity and legality 
of the assessment and not merely against the quantum of the amount claimed. In 
this connection he invited our attention to the decision of the Privy Council in 
Raleigh Investment Co., Lid. v. Gov. General’. That was a case arising under the 
Income-tax Act, and it was held by the Privy Council that the question whether 
the assessment was made under the provisions of the Act which were alleged to bo 
ultra vires could be raised beforo the Income-tax Officer. But the Privy Council 
came tothat conclusion because it held that the Income-tax Act provided a complete 
machinery by the use of which alone the total income assessable for income tax was 
to be determined without resort to the ordinary Courts. That, however, is not the 
position in the case of municipal Acts. For instance, if the Municipal Committec 
were to hold that the tax imposed was illegal or ultra vires, there would be no provision 
for an appeal by the municipality against such a decision. We do not therefore 
think that the analogy of the Income-tax Act could be applied to the construction 
of tho provisions of the Bombay District Municipal Act. As pointed out in Stroud’s 
Judicial Dictionary, the word “assessment” is used in the income-tax code in moro 

“senses than one. Sometimes by “assessment” is meant the fixing of the sum taken 

to represent the actual profit for the purpose of charging tax upon it. In another 
context ‘the word “assessment” may mean the actual sum in tax which the tax- 
payer is liable to pay on his profits. In our opinion, the word ‘‘assessment”’ as used 
in the various sections of the Bombay District Municipal Act means the actual sum 
ng tetas the tax-payer is liable and for which the bill is presented under s. 82 of 
the Act. 

Then Mr. Thakore invited our attention to certain dicta in some of the reported 
cases. In Chunilal v. Surat City Munictpality®, there is an observation in the judg- 

- ment of Mr. Justice Chandavarkar to the following cffect (p. 407): 

“... There is nothing in the section itself ‘(meaning thereby s. 86 of the Bombay District 
Municipal Act)’ which makes it incumbent in every case upon a party complaining of an illegal 
levy of a tax by a Municipality to appeal against the action of the Municipality to a Magistrate 
or a Bench of Magistrates appointod by the Governor in Council to hear such appeals before suing 
in a Civil Court.” 

From this it is argued by Mr. Thakore that the question of legality of a tax could 
be raised before the Magistrate hearing an appeal. In that case, however, the learned 
Judges had only to decide whether a suit could be filed before the remedy provided 
in s. 86 was resorted to, and they held that a suit could lie, The observations did 
not mean that the legality of the tax could be challenged before the Magistrate. The 
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learned Judges did not apply their mind to the scope of s. 86 and merely held that 
“there was nothing in the wording of the section to warrant the view that the remedy 
provided by that section should be resorted to before instituting a suit.” In the 
head-note to the case of Municipal Borough of Ahmedabad v. Aryodaya Ginning & 
Manufacturing Company}, it has been stated that in an appeal under s. 110 the 
question of assessment itself can be challenged. That was a case under the Bombay 
Municipal Boroughs Act, and s. 110 thereof corresponds to s. 86 of the Bombay 
District Municipal Act, But those observations were made in connection with the 
contention of Mr. Thakore that an appeal under s. 110 being not against the assess- 
ment but against the notice of demand, the question of the assessment itself could 
not be challenged at all in such an appeal except on some ground of illegality, such 
as a wrong person being made liable. The learned Judges said that they were unable 
to put such a very restricted interpretation upon the language of s. 110. They 
observed as follows (p.’ 828): i 

“,..[t is obvious that such an interpretation would deprive the persons taxed of all right of 

appeal except in an extremely limited number of cases, and it does not seem to have been. the 
intention of Legislature go to restrict the right of appeal.” : 
In that case also the precise scope of the powers of the Magistrate hearing appeals 
under s. 110 does not appear to have been considered, and the learned Judges merély 
rejected the contention of Mr. Thakore that in an appeal under s. 110 the question 
of assessment could be challenged only on the limited ground of illegality, such as 
a wrong person being made liable. In the present case also we are not putting 
such a limited construction on s. 86 of the Bombay District Municipal Act. It is 
quite clear to us that the correctness of the valuation and the assessment and also 
the quantum of the tax claimed are matters which could properly be adjudged in 
an appeal before Magistrates under's. 86 of the Bombay District Municipal Act. 
We do not think therefore that these observations of the learned Judges help the 
contention of Mr. Thakore in this case. 

Lastly, Mr. Thakore referred to ap observation of Mr. Justice Gajendragadkar 
in Amalner Municipality v. Pratap Miul?. There the learned Judge was considering 
the scheme of the Bombay Municipal Boroughs Act. With respect to s. 110, the 
loarned Judge made the following remarks (p. 461) : 

‘*,.. When these execution proceedings are enforced under the provisions of this chapter, a 
right of appeal is given to the assesses under s. 110. Seotion 110(2), however, gives the right to 
the assessee on two conditions, viz. that the appeal is brought within fifteen days next after ser- 
vice of the notice of demand complained of and an application in writing, stating the grounds on 
which the olaim of the Municipality is disputed, has been made to the standing committee as 
montioned in the section, In other words, before an assessee oan challenge or dispute the validity 
of the demand made by the Municipality he must satisfy the appellate Court that he had made an 
objection at the proper time under s. 81 of the Act.” R 
Mr. Thakore has relied on the words “dispute the validity of the demand” in the 
above quotation and has contended that in an appeal under s. 110 of the Bombay 
Municipal Boroughs Act, the validity of the demand could be canvassed. We do 
not think that the learned Judge intended to convey any such meaning. The word 
“validity” in this observation is not to be understood in the strict sense of the term. 
The learned Judge’s attention was not directed to the scope and ambit of the appeal 
under s. 110. That was not the point that he had to decide. In the course of ex- 
plaining the scheme of the Act, he merely intended to say that an appeal under 
s. 110 could not bə entertained in respect of the demand unless the appellant satisfied 
the appellate Court that he had made an objection at the proper time. The learned 
Judge found in that case that no such objection could be made because the munici- 
pality had not published the assessment list. We do not think that the learned 
Judge intended to lay down that the validity or the legality of a tax could be chal- 
longed when an appeal is filed under s. 110 of the Municipal Boroughs Aot, which 
corresponds to s. 86 of the Bombay District Municipal Act. 

It has to be remembered in this connection that the power of hearing appeals 
and revision applications has been given to criminal Courts when in fact the civil 
liability of a tax-payoer isin question. The Legislature may have had its reasons as 
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to why these appeals and revision applications should be heard by criminal Courts. 
But we do not think that it could have been the intention of the Legislature that 
they should decide complicated questions of validity and legality of assessments 
when hearing appeals against the valuation and assessment as contained in the 
assessment list and against the quantum of the tax as claimed in the bill. 

In support of the argument that the Magistrate and the Sessions Judge can go 
into the questions of validity and legality of the assessment, Mr. Thakore urged 
that unless these Courts have power to go into this question, there will be no other 
remedy even by way of a suit, and in this connection he referred to s. 167 which says, 

“No suit shall lie in respect of anything in good faith done or intended to be done under this 
Act against any municipality or against any committee constituted under this Act or against any 
office or servant of a municipality or against any person acting under and in accordance with the 
directions of any such municipality, committee, officer or servant or of a Magistrate.” 


We do not think it is necessary to express any opinion whether under s. 167, a suit 
against a municipality in respect of recovery of a tax alleged to be illegal is barred 
or not. We would, however, only refer to the judgment of the Privy Council in 
King Emperor v. Vimalabat Deshpande!. There their Lordships had to construe 
a provision of the Defence of India Act, 1939, which provided that “no order made 
in exercise of any power conferred by or under this Act shall be called in question 
in any Court.” Their Lordships observed (p. 430) : 

‘| If the orders made by the police or the Provincial Government were invalid, they wero not 
made in exercise of a power conferred by the Act.” 


Similarly, in the present case, it is possible to argue that if the assessment levied by 
the municipality was invalid, for the reason that proper procedure was not followed 
or that the municipality acted in excess of their own jurisdiction in imposing the 
tax, the assessment could not be said to have been made under the Act, and a suit 
would appear to lie. It is, however, not necessary for us to decide the point because 
on a construction of the relevant provisions of the Act, we are of the opinion that ` 
it is not open to a party to raise the question of validity and the legality of a tax 
in an appeal under s. 86 of the Act. It has also got to be noted, as we have pointed 
out earlier, that s. 86 deals with individual appeals preferred by tax-payers after a 
bill has been presented. Lf such questions are allowed to be raised in individual 
appeals, and assuming that the contention succeeded, the individual concerned may 
got the relief, but those who have not chosen to file an appeal would be bound to 
pay the tax even if the Court has held it to be illegal. There cannot be a represen- 
tative appeal before a Magistrate as there can be a representative suit on behalf 
Of the tax payers in a civil Court. This consideration also is, in our opinion, of some 
significance in deciding the scope and ambit of an appeal under s. 86 of the Bombay 
District Municipal Act. 

For all these reasons we think that the view taken by the learned Sessions Judge 
in dismissing the Revision Applications on the ground that the bills did not conform 
to the statutory requirements of s. 82 of the Act is wrong. We must, therefore, set 
aside the orders passed by the learned Sessions Judge in all these Civil Revision 
Applications and send the papers back to tho learned Judge for deciding the Revi- 
sion Applications on their merits in the light of the observations made in this judgment. 

As the points raised in these applications are of some importance, and as the 
municipality had not raised the contentions which it had raised in the arguments 
before us, we think that the parties should bear their own costs of these applications. 


Orders set aside. 
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CRIMINAL APPELLATE. 


Before Mr. Justios Gajendragadkar and Mr. Justice Shah. 
RAMESHCHANDRA v. THE STATE.* 


Bombay Police Act (Bom. XXII of 1951), Secs. 57+, 59—Ctty of Bombay Police Act (Bom..IV of 
1902), Sec. 27(2A)t{—Constitudion of India, art. 20(1)—Notice under s. 59 issued in 1954 
against accused, born in Greater Bombay, to show cause why ha should not be externed—Notice 
specifying previous convictions of accused between 1947-1950 and stating that authority tesuing 
notice satisfied that accused likely to engage again in commission of similar offences—Order of 
externment passed against acoused—Whether order offends against art. 20(1)—Otrcumstances 
under which order of axternment under s. 57 can be passed. 

On July 3, 1954, a notice was issued under s, 59 of the Bombay Police Act, 1951, to the 
accused, who was born in Greater Bombay, calling upon him to show cause why he should not 
be externed. In this notice the accused’s attention’ was, pointedly invited to his eight pre- 
vious convictions, the last of which was recorded on May 8, 1952, in Case_General Branch 
C. I. D. No. 242 of 1950, and the notice clearly stated that on the date it was giveñ the 
authority was satisfied that the accused was likely again to engage himself in the commis- 
sion of similar offences. On July 7, 1954, an order was passed against the acoused under 
8. 57 of the Bombay Police Act, 1951, externing him from the limits of Greater Bombay. 
The accused challenged the validity of the order on the ground that the order _purported to 
subject him to a penalty greater than that which might been inflicted under s. 27(24) of the 
City of Bombay Police Ast, 1902, which was in force at the time of the commission of the 
offence in 1950, and thus was inconsistent with the provisions of art. 20(1) of the Constitution 
of India :—- 

Hold, that assuming that the order of externment could be rogarded as a penalty within the 
masaning of art. 20(Z) of the Constitution of India, the penalty was imposed upon the accused, 
not only because of the previous convictions and not even substantially because of those con- 
viotions, but principally and substantially because of the tendenoy which the accused showed 
to commit similar offences at the date when the notice was issued and, therefore, art. 20(7) 
could not be said to be offended where the penalty was imposed against the accused for his 
tendency on July 3, 1954. i 

The idea underlying the provisions contained in 8. 57 of the Bombay Pòlico Act, 1951, ob- 
viously is to protect the locality or area concerned from the probable commission of the offenco 
by the oxternes. In that sense, the order is' more preventive in intention and action than 
punitive. Lf that be the real objeot of the order, it would be reasonable to hold that the 
ordor authorised to be passed under s. 57 is theresult of the present tendency of the externee 
far more -than his past convictions. It is not as if every person who has committed offencgs 
mentioned in 8. 57(a),(b) or (c) is liable to be externed. Previous convictions of the type and 


* Decided, February 16, 1955. Criminal remove himself outside the area within the 


Appeal No. 80 of 1955, against the orders of 
conviction and punishment passed by M. 
Nasrullah, Presidency Magistrate, 16th Court, 
Esplanade, Bombay, in Case No. 1349/P 
of 1954. 

t The relovant section runs thus : 

57. Removal of persons convicted of certain 
offences.—{1) If a person has been convicted— 

(a) of an offence under Chapter XII, XVI, 
or XVII of the Indian Penal Code, or 

(b) twice of an offence under section 9 of the 
Bombay Beggars, Act, 1945, or under the 
Bombay Provention of Prostitution Act, 1923, 
or 

(c) thrice of an offence within a period of 
three years under section 4 or 124 of the Bom- 
bay Prevention of Gambling Act, 1887, or 
under the Bombay Prohibition Act, 1949, 
the Commissioner, the District Magistrate, or 
the Sub-Divisional Magistrate specially em- 

owered by the State Government in this be- 

half, if he has reason to believe that such person 
is likely again to engage himself in the com- 
mission of an offence similar to that for which 
he was convicted, may direct such person to 


local limits of his jurisdiction, by such route and 
within such time as the said officer may pre- 
soribe and not to enter or return to the ares 
from which he was directed to remove him- 


» self. 


lanation.—For the purpose of this sec- 
tion ‘an offence similar to that for which a per- 
son was convicted’ shall mean— 

(i) in the caso of a person convicted of an 
offence mentioned in clause (a), an offenco 
falling under any of the Chapters of the Indian 
Penal Code mentioned in that clause, and 

(#8) in the case of a person convicted of an 
offence mentioned in clauses (b) and (c), an 
offence falling under the provisions of the Acts 
mentioned respectively in the said clauses. 

tt The relevant portion of the section is 


- ag under :— 


(24) It shall be further competent to the 
Commissioner of Police to direct any person 
who, not having been born in Greater Bom- 
bay, has been convicted of any offences puni- 
shable under...to remove himself in like manner , 
from Greater Bombay and not to enter Greater 


1955.) RAMESHCHANDRA V. STATE (A.Or.J.) 561 


of the categories mentioned in the first part of s. 57 are a condition precedent. But it would 
be unreasonable to hold that the order of externment is the necessary result of the said con- 
victions alone. The order of externment is more directly and more immediately the result 
of the tendencies which are noticed in the person concerned and as to which the Commis- 
sioner had satisfactory evidence in his possession to justify his conclusion that the person 
concerned is likely again to engage himself in the commission of similar offences. 


Oxa Rameshchandra (accused), who was born in Greater Bombay, had prior to 
1952, eight convictions, seven of, which were under s. 379 of the Indian Penal Code 
and one was under ss. 471, 467 and 420 of the Indian Penal Code. In July 1954 ex- 
ternment proceedings were instituted against the accused and he was served with 
a notice on July 3, 1954, under s. 59 of the Bombay Police Act, 1951, calling upon 
him to show cause why he should not be externed. The accused presented himself 
before the Superintendent of Police who recorded his statement and made his re- 
commendation to the Deputy Commissioner of Police. On July 7, 1954, the following 
order of externment was passed against the acoused under s. 57 of the Bombay Police 
Act, 1951 :— 

“And whereas evidence has been placed before me against the person known as Ramosh- 
chandra Subhaschandra Thakur to the following effeot :— 


That he has heen convicted of offences as per particulars mentioned below :— 


8. No. Court & Dis- Date of con- Section of Sentence Police Sta- 
trict. viotion Code tion and 
Case No. 
L 6th P. M., 12-3-47 379, 511, I.P.C. 1 month Bombay Cen- 
Bombay R. I. tral 88/47 
2, 22nd P. M, 13-1-49 379, I.P.C. 3 months’ R.I B.C.T. 10/49 
Bombay 
3. 2let P. M., 18-2-49 379, 611, I.P.C. 9 months’ Phaltan Rd 
Bombay R. I., Rs 1039/48 
100, or 3 
months’ 
R. I. 
4. 3rd P. M., 11-249 379, I.P.C. 3 months’ Esplanade 
Bombay R.I. 16/49 
5. 19th P. M., 14-2-49 379, I. P. ©. l month R. I. Esplanade 
Bombay or Rs. 100 or 351/48 
2 months 
° R. I. 
6. 0. P. W, 1-2-49 379, I. P.O. 5 stripes Colaba 
Bombay 557/48 
7. 4th P. M., 24-3-51 379, I. P. ©, 1 year’s Bombay 
Bombay R.I, Central 
691/50 
8. Oity Sessions 8-8-52 471, 467, I.P.0, 2 Years R. I. G. Br. 
Court 420, I. P. ©. 2 Years R. I. 242/50 


the above offences being offences under Chap. XVII of the Indian Penal Code and that the said 
person is likely to engage himself in the commission of an offence similar to the above offences 5 
And whereas I have heard the said person and considered the explanation tendered by him. 

- And whereas after considering all the evidence and explanation detailed above I am satisfied 
that the said porson has the convictions mentioned above and I am further satisfied that the said 
person is likely again to engage himself in the commission of a similar offence : 

Now, therefore, in exercise. of the powers vested in me under section 67 of the said Act, I, 
Shri W. K. Patil, Dy. Commissioner of Police, Crime Branch (I), O. I. D., Greater Bombay, 
hereby direct thatthe said Remeshchandra Subhashchandra Thakur shall remove himself outside 
the limits of Greater Bombay by rail (Central Railway) within two days from the date of the final 
order in the case viz. Esplanade Police Station C. R. No. 437 of 1954 pending against him and in 
case he is convicted in the said case (s) and is sent to jail, for undergoing any imprisonment, he 
shall remove himself within two days from the date of his release from the jail; and I further 
direct that he shall not enter or return to the said area of Greater Bombay for a period of 2 years 
from the date of this order, without permission in writing from the Commissioner of Police, 
Greater Bombay, or the Government of Bombay.” 

L. R.—38. 
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The accused was accordingly removed out of Bombay. On November 4, 1954, the 
accused returned to Greater Bombay and surrendered himself before the police. The 
accused was thereafter charged under s. 142 of the Bombay Police Act, 1951. The 
accused stated that he had deliberately violated the order because he wanted to 
test the validity of the externment order and he challenged the order inter alta on 
the grounds that s. 57 of the Bombay Police Act, under which the order was made, 
offended against art. 19 of the Constitution of India and was, therefore, wlira vires, 
and that s. 57 offended against art. 20 of the Constitution in that by empowering 
the externment of the accused out of Greater Bombay a penalty was sought to be 
imposed on the accused to which he was not subjected at the time he committed 
certain offences in and prior to 1950. The trying magistrate rejected the accused’s 
contentions and convicted him of the offence under s. 142 of the Bombay Police 
Act, directing that the accused be bound over in the sum of Rs. 100 for six months, 
observing, in his judgment, as follows :— 

“In art. 20 the words used are: ‘convicted’, ‘commission of the act charged as an offence’, 
‘be subjected to a penalty’, ‘commission of the offence’, ‘prosecuted and punished’, ‘accused of 
any offence’. The word penalty as used in the context of these words would appear to contemplate 
punishment in criminal proceedings before a Court of law. Can this externment be said to be a 
punishment for the offence which this acoused committed in 1950 or is it an additional punish- 
mont to that which he was subjected to at the tims he committed the offence in 1950? As I 
have alroady stated, externment is in the nature of preventive action. Tt does not directly and 
inevitably proceed from tho fast of the existing previous convictions against the externee but 
imaadiately ariso from certain other dominant consideration viz. his contemporary activity. 
In all respects, externment is not a punishment for the offence he committed in 1950 or ealier but 
it is a preventive action against the accused. Tt is neither @ disability for the convictions but 
is the oumulative effect of past record and present activity. In the view that externment is not a 
penalty in ths sense that the word is used in art. 20 of the Constitution of India I feel I am sup- 
ported by the ruling in Pralhad Krishna v. The State, (1952) 53 Cr. L. J. 81, 89. In disoussing 
preventive detenion, their Lordships observed : 

‘Preventive detantion, a3 & matter of fact, is contradistinguished from penal detention. But 
leaving this apart for the moment, it is obvious that what sub-art. (1) of art. 20 prevents is the 
infliction of a panalty greater than that which might have been inflicted under tho law in force at 
the time of the commission of the same offence. The sub-articlo has, therefore, reference to a 
penalty to be imposed in respect of an offence, and where the question is one of prevontive de- 
tontion, tho article has no application’. ` 

Internment, externment and certain other form: of restrictions on movements have been taken 
as kindred matters belonging to the same group and the rule which applies to preventive deten- 
tion ought to apply to other forms of preventive action. In my view, therefore, the ruling in“ 
respect of preventive detention referred to above would apply to such preventivo acton as ex- 
ternment. In the result I must hold that the contentions of the defence must fail, s. 57 
of the Bombay Police Act would not be ulru vires art. 19 or art. 20 of the Constitution of India.” 


The accused appealed to the High Court. 


I. O. Dalal, for the appellant-accused. 
H. M. Choksi, Government Pleader, for the State. 


GAJENDRAGADKAR J. This is an appeal against the order passed by tho learned 
Presidency Magistrate, 16th Court, Esplanade, directing that the appellant should 
be bound over in the sum of Rs. 100 for six months. This order came to be passed 
in this way. On July 7, 1954, an order was passed against the appellant externing 
him from the limits of Greater Bombay. This order was passed under s. 57 of the 
Bombay Police Act, XXII of 1951. Contrary to this order, and in violation of it, 
the appellant returned to Greater Bombay on November 4, 1954. Thereupon he 
was arrested and for committing the breach of the order he.was charged before tho 
loarned Magistrate under s. 142 of the main Act. The appellant urged before the 
learned Magistrate that he had deliberately violated the order because he wanted 
to test the validity of the externment order. The validity of the order was challenged 
by him on several grounds. The learned Magistrate was not disposed to accept any 
of those grounds. Thatis why he convicted the appellant of the offence under 8. 148 ; 
but in view of the fact that the appellant had returned to Bombay solely for the 
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purpose of testing the validity of the externment order, the learned Magistrate took 
a lenient view of his conduct and directéd that he should be bound over in the sum 
of Rs. 100 for six months. 


The main ground on which the validity of this order had been challenged before 
us by Mr. Dalal on behalf of the appellant is that the order purports to subject the 
appellant to a penalty greater than that which might have been inflicted under the 
law in force at the time of the commission of the offence and thus is inconsistent 
with the provisions of art. 20, cl. (Z), of the Constitution of India. When the present 
order of externment was passed against the appellant, notice had been issued to 
him as required by s. 59 of the Bombay Police Act, 1951, and in this notice his at- 
tention was pointedly invited to his eight previous convictions. The last of these 
convictions was recorded against the appellant on May 8, 1952, and it appears that 
this conviction was recorded against him in Case General Branch C. I. D. No. 248 of 
1950. Mr. Dalal contends that these dates show that the offence for which he was 
convicted last had been committed in 1950. In 1950 the City of Bombay Police 
Act which was in force was Bombay Act IV of 1902. Section 27 in the said Act 
corresponds to s. 57 in the present Act,and under s. 27, sub-s. (2A), it was provided 
that an order of externment could be passed in respeot of persons convicted of certain 
offences. But the power to pass an order of externment in respect of offenders men- 
tioned in sub-s. (24) of s. 27 was not available where the offenders happened to be 
persons who were born in Greater Bombay. In other words, it is clear that, for the 
offences which have been held proved against the appellant in all the eight cases to 
which I have just referred, s. 27 of Bombay Act IV of 1902 could not have been in- 
voked and the appellant could not have been externed from Greater Bombay. The 
provision excepting persons born in Greater Bornbay from the operation of s. 27 came 
to be included in s. 27 itself by the amending Act XXI of 1933 and it was in force 
at the time when the last offence was committed by the appellant in 1950. In 1951, 
however, the Bombay Police Act XXII of 1951 was enacted and it came into force 
on August 1, 1951. Section 57 under which proceedings were taken against the 
appellant corresponds substantially with s. 27 of the earlier Act; but the distinction 
which s. 27 of the earlier Act sought to make between persons born.in Greater Bombay 
and others has been removed while enacting s. 57 in the present Act. The result is 
that, if a person is convicted of the offences mentioned in s. 57, sub-ss. (æ), (b) and 
(c), and if the further requirements of the said section are satisfied, en order of ex- 
ternment can be passed against him even though he may be born in Greater Bombay. 
That is how the order of externment was passed against the appellant by the Commis- 
sioner of Police, Greater Bombay. The argument’ on which the validity of the ex- 
ternment order is challenged is based on this change of the law. The appellant 
could not have been externed despite his record of eight previous convictions under 
the provisions of s. 27(2A) of the earlier Police Act. The penalty of externment 
could not have been imposed on the appellant under the provisions of the said Act, 
and if that is so, the said penalty cannot be imposed against him because that would 
be contrary to the provisions of art. 20, cl. (Z),of the Constitution of India. That, 
in short, is the nature of the attack against the validity of the order of externment. 


Article 20, cl. (1), of the Constitution of India, provides that no person shall be 
convicted of any offence except for violation of a law in force at the time of the com- 
mission of the act charged as an offence, nor be subjected to a penalty greater than 
that which might have been inflicted under the law in force at the time of the com- 
mission of the offence. In the present case, we are concerned with the latter part 
of cl. (1). The learned Magistrate has held that the order of externment cannot be 
said to constitute a penalty within the meaning of this clause and in support of his 
conclusion he has referred to the dictionary meaning of the word “penalty” found in 
Ballentine’s Law Dictionary. According to this dictionary, “penalty”? has been 
defined as 

“(1) pain or suffering ; (2) punishment imposed for breach of law ; (3) disability or disability 
of some kind. Primarily, this denotes punishment corporal or pecuniary imposed by the State for 
an offence or crime against its laws.” 

The learned Magistrate has also relied upon the observations made by Mr. Justice 
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Bavdekar in Pralhad Kurane v. State of Bombay!. It appears that in this case the 
validity of s. 12 of the Preventive Detention ‘Act, 1950, as amended by the Preventive 
Detention (Amendment) Act, 1951, was challenged and one of the grounds on which 
the challenge was based sought to derive support from the provisions of art. 20, 
cl. (I) of the Constitution of India. Dealing with this part of the argument, 
Mr. Justice Bavdekar has observed that the argument assumes that the further 
detention of the party is a penalty and then he has added (p. 727) : 

“that in itself is arguable because a penalty obviously envisages the idea of punishment 
and detention which is preventive is obviously not penal.” 
With respect, having regard to the view which the learned Judge has expressed on 
this part of the challenge, it would appear that what the learned Judge intended 
to say was that the contention raised that the further detention was a penalty was 
inarguable ; and in all probability printer’s devil has been.at work in printing the 
material word. Mr. Justice Vyas does not appear to have expressed any opinion 
on this part of the argument. Mr. Dalal contends that the construction which 
Mr. Justico Bavdekar was disposed to put on the word “penalty” is unduly narrow 
and restricted and he suggests that in the context of art. 20, which is a part of the 
Constitution, the word “penalty” must receive a more liberal and wider construction. 
I do not, however, propose to express any opinion on this part of Mr. Dalal’s ar- 
gument. While dealing with the present appeal I willassumein favour of Mr. Dalal 
that the order of externment is a penalty within the meaning of art. 20, cl. (1). 


The challenge to the validity of the externment order based on art. 20, cl. (Z) of 
the Constitution of Intia must, in my opinion, fail for another reason. Section 57 
of the Bombay Police Act, 1951, provides that, if a person has been convicted inter 
alia of an offence under Chap. XII, XVI or XVII of the Indian Penal Code, the Com- - 
missioner, if he has reason to believe that such person is likely again to engage himself 
in the commission of an offence similar to that for which he was convicted, may 
direct such person to remove himself outside the area within the local limits of his 
jurisdiction, by such route and within such time as the said officer may prescribe 
and not to enter or return to the area from which he was directed to remove himself. 
It would be noticed that, before an order of externment is passed against a person 
under s. 57, two conditions have to be satisfied. It must appear to the Commissioner 
that the person concerned has committed an offence as mentioned in cl. (a), (b) or 
(c) of s. 57. He must also have reason to believe that such person is likely again 
to engage himself in the commission of a similar offence. The idea underlying the 
provisions contained in s. 57 obvigusly is to protect the locality or area concerned e 
from the probable commission of Sho offence by the externee. In that sense, the 
order is more preventive in intention and action than punitive. If that be the real 
object of the order, it would, I think, be reasonable to hold that the order authorised 
to be passed under s. 57 is the result of the present tendency of the externee far more 
than of his past convictions. The past history of the externee is no doubt relevant, 
and indeed is made a condition precedent by s. 57, for the passing of an order of ex- 
ternment. But, even so, the order of externment is not a penalty imposed for the 
said history. The scheme of the section clearly indicates that the order of extern- 
ment was passed against the appellant, not because he was convicted on eight pre- 
vious occasions or because the offence for which he was convicted fell under 
Chap. XVII of the Indian Penal Code, but because the Commissioner had reason to 
believe that he was likely again to engage himself in the commission of similar offences. 
The direct and immediate cause for the externment of the appellant is the tendency 
on the part of the appellant, of which the Commissioner was satisfied, to commit 
offences similar to those of which he had been convicted in the past. It is not as 
if every person who has committed offences mentioned in s. 57, cl. (a), (b) or (e) is 
liable to be externed. Previous convictions of the type and of the categories men- 
tioned in the first part of s. 57 are, no doubt, a condition precedent. But it would 
be unreasonable to hold that the order of externment is the necessary result of the 
said convictions alone. The order of externment is more directly and more imme- 
diately the result of the tendencies which are noticed in the person concerned and 
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as to which the Commissioner had satisfactory evidence in his possession to justify 
his conclusion that the person concerned is likely again to engage himself in the 
commission of similer offences. The notice which was given to the appellant clearly 
stated that, on the date when the notice was given, the authority was satisfied that 
the appellant was likaly again to engage himself in the commission of similar offences. 
In other words, the order of externment is referable principally and substantially. 
to the apprehension reasonably entertained by the externing authority that the 
appellant was showing a tendency to commit similar offences again, and this happen- 
ed on July 3, 1954, when the notice was given. 

If that is the true position with regard to the circumstances under which, and the 
grounds on which, an order of externment can be passed under s. 57 of the Bombay 
Police Act, 1951, the point raised by Mr. Dalal under art. 20, cl. (1), of the Constitution 
of India would not present much difficulty. What art. 20(2) prohibits is the impos- 
tion of a penalty on a person greater than that which might have been inflicted upon 
him under the law in force at the time of the commission of the offence. I am as- 
suming for the purpose of dealing with Mr. Dalal’s appeal that the order of extern- 

. ment can be regarded as a penalty within the meaning of art. 20(1) of the Constitution 
of India. But the answer to Mr. Dalal’s contention is that the penalty which is 
being inflicted on his client is not inflicted for the commission of an offence or offences 
by him only. Ifs. 57 had authorised the Commissioner to extern the appellant solely 
and only for the reason that he had committed a specified category of offences in 
the past, it might have been urged that the externment was the result of the pre- 
vious convictions, and since at the time when the orders of conviction were recorded 
against the appellant the penalty of externment could not have been inflicted upon 
him, art. 20(1) gives the appellant immunity from the infliction of the said penalty 
in future. But the penalty is imposed upon the appellant, not only because of the 
previous convictions and not even substantially because of those convictions, but 
principally and substantially because of the tendency, which he showed and as to 
which the Commissioner was satisfied,—the tendency to commit similar offences 
at the date when the notice was issued. If the order of externment is a penalty, 
the penalty is imposed on the appellant more directly and more substantially for 
the tendenoy which he exhibited on July 3, 1954; and clearly art. 20(Z) cannot be 
said to be offended where the penalty is imposed against the appellant for his ten- 
denoy on July 3, 1954. Therefore, in my opinion, since the penalty against the imposi- 
tion of which Mr. Dalal complains cannot reasonably be said to be the result of his 
previous convictions, it would not be possible to hold that the order of externment 

* offends against the provisions of art. 20(1) and is therefore invalid. 

The next point which has been urged before us by Mr. Dalal is that the notice 
served upon his client prior to his externment is a stereotyped notice and does not 
comply with the requirements of s. 52 of the Bombay Police Act, 1951. We have 
looked at the notice and I do not think that there is any substance in the contention 
raised by Mr. Dalal against the validity of this notice. Section 59, sub-s. (7), of 
the Act requires that a notice should be given to the person against whom extern- 
ment proceedings are intended to be taken, informing the said person in writing the 
general nature of the material allegations against him and giving him a reasonable 
opportunity for tendering an explanation regarding them. In the notice which was 
served, upon the appellant his attention was invited to his eight previous convictions. 
The details about these convictions were given in the notice. Reference was also 
made to another criminal case which was pending against him at thattime. Besides, 
the notice stated that, at the time when the appellant was arrested, he was found 
moving about in a suspicious manner near the “L”? Route bus stop near the Metro 
Cinema, and for hia being there he could not give a satisfactory account. This, the 
notice added, showed that he was there at the time to commit an offence of pick- 
pocketing. The notice then concluded by saying that it was thought that the 
appellant was likely again to engage himself in the commission of similar offences. 
Mr. Dalal’s grievance is that this last sentence is printed on the notice. I do not 
think that the mere fact that the last sentence happens to be printed in the notice 
makes the notice invalid in any manner. It appears that forms of notices intended 
to be issued under s. 59 of the Bombay Police Act, 1951, have been printed for the 
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convenience of the Commissioner of Police. The formal details which are expected 
to be mentioned in such notices have been printed; then there is a column under 
which the allegations made against the party have to be shown and these allegations 
have been mentioned in detail in a typed form for the benefit of the appellant. 
Since the notice under s. 59 is issued only where the Commissioner or his subordinates 
authorised under s. 59 are satisfied that the person concerned has committed previous 
offences as mentioned in s. 57 and is showing signs of a tendency to engage himself 
in the commission of similar offences, it would not be a valid criticism to make that 
the sentence that he is likely again to engage himself in the commission of a similar 
offence is likewise printed on this form. Besides, after the notice is issued, the party 
is given a reasonable opportunity to be heard. He is allowed to lead evidence if 
he so desires and it is in the light of the evidence that he may produce and in the 
light of the arguments which he may urge that a final decision is taken either to 
extern him or not to extern him. Therefore, in my opinion, no reason has been 
shown by Mr. Dalal’ as to why the notice issued against his client under s. 59 
oan be regarded as invalid. 

Mr. Dalal then attempted to argue that s. 57 of the Bombay Police Act, 1951, 
itself is ultra vires. We have not heard Mr. Dalal on this point because, in our opinion, 
this point must be taken to be concluded by a Full Bench decision of this Court in 
Emperor v. Abdul Rahimen-' and by the decision of the Supreme Court in Gurbachan 
Singh v. State of Bombay.? 

In the result, I hold that the learned Magistrate was right in rejecting the conten- 
tions raised before him by the appellant that the order of externment was invalid. 


Suau J. On July 7, 1954, an order was passed against the appellant externing 
him out of the limits of Greater Bombay. The order was passed under s. 57 of the 
Bombay Police Act, 1951. The appellant committed breach of that order by return- 
ing to the area from which he was externed and which he was prohibited from enter- 
ing for two years, and he was prosecuted and convicted by the Presidency Magistrate, 
16th Court, Bombay. . 

Saction 142 of the Bombay Police Act, 1951, provides a penalty for entering the 
area from which a person has been directed to remove himself. The appellant has 
been convicted for entering the area from which he had been removed and the. 
ponalty which has been imposed upon the appellant is that which is contemplated 
by s. 142 of the Bombay Police Act.* Mr. Dalal, who appears on behalf of the ap- 
pellant, has, however, sought to challenge the legality of the conviction by relying 
upon art. 20 of the Constitution of India. Now, that article, in so far as it is materia] 
to the present argument, provides that no person shall be convicted of any offence 
except for violation of a law in force at the time of the commission of the act charged 
as an offence, nor be subjected to a penalty greater than that which might have been 
inflicted under the law in force at the time of the commission of the offence. In 
substance, the provision is aimed against legislation which seeks to penalise acts, 
which were not offences at the time when they were committed, and also against 
legislation which imposes more severe penalties than those which were provided by 
the law in force at the time when the act was done if the act was an offence when 
done. Evidently the appellant was charged with having committed a breach of 
the order, and at the time when the breach was committed the penalty which has 
been imposed upon him could have been inflicted. But Mr. Dalal raises a rather 
ingenious argument in support of his submission. He contends that the order 
passed on July 7, 1954, was based upon convictions for certain offences committed 
by the appellant between the years 1947 and 1950, and that when those offences were 
committed the penalty which could be imposed upon the appellant was the penalty 
either of imprisonment or of fine or both, and in view of the provisions of s. 27(24) 
of the City of Bombay Police Act, 1902, a penalty of externment out of the limits 
of Greater Bombay could not have been imposed upon the appellant who was born 
within the area of Greater Bombay. Mr. Dalal submits that, if for commission of 
offences for which the convictions relied upon were recorded an order of externment 
could not have been passed when the offences were committed, the Commissioner 
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has no authority to pass an order of externment under s. 57 of the Bombay Police 
Act. In my view, there is nothing in art. 20 of the Constitution which justifies 
the contention raised by Mr. Dalal. Article 20 protects offenders from being sub- 
jected to penalties greater than those which might have been inflicted under the 
law in force at the time of the commission of the offence. The offence with which 


the appellant was charged in the present case was that he committed a breach 


of the order dated July 7, 1954. Of course, if by subsequent legislation penalties 
which were not contemplated to be inflicted at the time when the offence was com- 
mitted are liable to bg,inflicted upon persons who have already been convicted and 
sentenced, the legislation would contravene art. 20, cl. (1) and may be regarded 
as void to that extent. Buts. 57 of the Bombay Police Act, does not provide 
for the infliction of a penalty upon any offender for the mere commission of an 
offence or for his conviction in respect of any offence. Section 57 authorises the 
Commissioner or the District Magistrate to pass an order of externment if he has 
reason to believe that a person is likely to engage himselfinthe commission, of offences 
similar to the offences for which he has been previously convicted, the offences being 
those specified in cls. (a), (b) and (c) of s. 57. The order which the Commissioner 
may pass under s. 57 can only be passed if, at the time of passing the order, the 
Commissioner has reason to believe that a person is likely to engage himself in the 
commission of the specified offences. It is true that the jurisdiction to pass the 
order can only be exercised if the condition precedent is fulfilled ; and the condition 
precedent is that the person against whom the order is contemplated to be passed 
must have been convicted of offences under Chaps. XII, XVI or XVII ofthe Indian 
Penal Code, or must have been convicted twice of offences under s. 9 of the Bombay 
Beggars Act, 1945, or under the Bombay Prevention of Prostitution Act, 1923, or 
must-have been convicted thrice of an offence within a period of three years under 


` B. £ or s. 12A of the Bombay Prevention of Gambling Act, 1887, or under the Bombay 


Prohibition Act, 1949. Undoubtedly the Commissioner is not authorised to exercise 
his powers of externment ifthe condition relating to convictions is not fulfilled. Un- 
less the Commissioner has reason to believe thatthe person who has been previously 
convicted is likely to engage himself in the commission of similar offences, the order 
of externment cannot be passed. The primary consideration which the Commissioner 
is ‘required by s. 57 to bear in mind is the present tendency of the person against 


_ whom action is proposed to be taken. The mental process which the Commissioner 


is required by s. 57 to go through is first to ascertain whether there is reason to 
believe that a person is likely to engage himself in the commission of offences similar 
to those described in cls. (a), (b) and (c) of s. 57; then he must ascertain whether the 
person has been previously convicted of the specified offences. The order of ex- 
ternment under s. 57 can only be passed having regard to the present tendencies 
of the proposed externee who has a history of the nature set out therein. Section 
57 does not contemplate the passing of an order of externment merely because the 
offender has been convicted of the effences specified in that section. It cannot, 
therefore, be said that s. 57 contemplates imposition of a penalty relying merely 
upon convictions previously recorded for offences mentioned in cls. (a), (b) and (c) 
of 8.57. Once that conclusion is reached, it is difficult to appreciate how the validity 
of the order passed against the appellant externing him out of the limits of Greater 
‘Bombay can be challenged on the ground that it infringés art. 20 of the Constitution. 
That order of externment was passed against the appellant in view of the tendencies 


' disclosed by him shortly before the date on which the order was passed, and not be- 


causo he was previously convicted of offences of theft and cheating. 
Appeal dismissed, 
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Before Mr. Justico Gajendragadkar and Mr. Justice Shah. 
KAMLABAT v. DEVRAM SONA BODGUJAR.* 


Bombay Hindu Divorce Aot(Bom. XXII of 1947), Sec. 5(3)t+—Ctvil Procedure Code (Act V of 1908), 


Sec. 20--Marriage solemnised in Madhya Pradesh—Wéfe resident in Bombay State before 
marriage and husband alwaya resident in Madhya Pradesh—Application by wife to District 
Court at Dhulia for leave to file suit for divoros—District Court whether competent to grant such 
lsave--Whether marriage between parties could claim protection ufider Act—~Plea of dual domi- 
cils in relation to application of laws passed by different States whether permissible, 

When s. 5(3) of the Bombay Hindu Divorce Act, 1947, provides for the granting of leave 
to the plaintiff to sue at the place chosen by him or her, it postulates that the Court where 
the suit is intended or proposed to be filed has jurisdiction to deal with the merits of the dis- 
pute. In other words, Courts that are contemplated by s. 5 for the purpose of institution 
of suits under this Act must have inherent jurisdiction to deal with the disputes themselves ; 
they must have inherent jurisdiction to pass appropriate orders and give effect to the several 
provisions of the Aot. Where it appears that the substantive provisions of the Act do not 
apply to the marriage between the parties, it is no good invoking s. 5(3) and relying upon the 
literal construction of its provisions for the purpose of obtaining leave to bring a suit which 
mu3t obviously be regarded as an infructuous and entirely misconceived suit. 

The parties to a marriage, who were Hindus, solemnised their marriage in Madhya Pradesh, 
The plaintiff wife, before her marriage was a resident in the Bombay State and her husband, 
the defendant, was a resident of Madhya Pradesh. The plaintiff and the defendant separated 
soon after their marriage and the plaintiff applied to the District Judge at Dhulia under 
s. 5(3) of the Bombay Hindu Divorce Act, 1947, for leave to sue the defendant for divorce 
on certain grounds. The defendant contended that as he did not reside or had never re- 
sided in the Bombay State, he was not governed by the provisions of the Act and the Court‘ 
had, thorafore, no jurisdiction to entertain the suit. The District Judge held that the 
marriage between the plaintiff and the defendant was outside the provisions of the Act and 
that the plaintiff was not entitled to claim any relief under the Act and he, therefore, refused 
to give leave to the plaintiff to sue the defendant :— 

Held, that the marriage between the plaintiff and the defendant could not claim the pro- 
tection of the Bombay Hindu Divorce Act, 1947, and the Court at Dhulia had no jurisdiotion 
to grant ralief on the morits of the claim made by the plaintiff and that, therefore, the District 
Judge was right in refusing to grant leave to the plaintiff under s. 5(3) of the Act to sue the 
defendant. 

Whether or not the Constitution of India permits a plea of dual citizenship and dual 
domicile to bə raised, in dealing with questions of the application of lawa passed by differen b 
States it would be permissible to take resort to the theory of domicile, though the different 
domicile to which resort would be taken may, in a sense, be fictitious. 

Shankar Vishnu v. Maneklal Haridas! and Le Mesurier v. Le Mesurier’, applied. 
Dorabji Rustomjt Madon v. Jerba, referred to. 


Onz Kamlabai (plaintiff) married Devram (defendant) in 1945 at Fopnar in Madhya 


Pradesh. The plaintiff was residing at Amalner in the Bombay State while the 


defendant was a resident of Fopnar. 


plaintiff and the defendant ceased to live together. 


The marriage proved unsuccessful and the 


The defendant, who had never 


resided in the Bombay State, on March 18, 1952, married another wife. 
The plaintiff filed the present suit against the defendant in the Court of the District 
Judge at Dhulia, under the Bombay Hindu Divorce Act, 1947, for a divorce, alleging 


* Decided, February 15, 1956. First Ap- 
eal No. 96 of 1954, from the decision of B. D. 
adkarni, District Judge, West Khandesh, in 

Divoroe Suit No. 15 of 1953. ` 
ə relevant section runs thus : 
5. (1) Every suit under this Act shall be 


instituted in the Court within the limits of ` 


whose jurisdiction the defendant resides at the 
time of the institution of the suit. 

(2) Where the defendant shall at such time 
have left the State or his whereabouts are un- 
known such suitshall beinstituted in the Court 


at the place where the plaintiff and defendant 
last resided together. 

(3) In any case, whether the defendant re- 
sides in the State or not; such suit may be 
brought in the Court at the place where the 
plaintiff resides or at the place where the plaintiff 
and the defendant last resided together, if 
such Court, after recording its reasons, grants 
leave so to do. 

1 (1940) 42 Bom. L. R. 873. 

2 [1895] A. C. 517, 

3 (1891) I. L. R. 16 Bom. 136. 


1955.] KAMLABAI 0. DEVBAM SONA (A.0.4.) 569 


that she had been deserted continuously for a period exceeding four years before 
suit and that the defendant had married again another wife with whom he was living. 
The defendant inter alia contended that he was not governed by the Bombay Hindu 
Divorce Act and, therefore, the Court had no jurisdiction. The question of juris- 
diction was tried as a preliminary issue by the District Judge who held that the 
defendant was not governed by the provisions of the Act and consequently the Court 
had no jurisdiction. The District Judge, accordingly, dismissed the plaintiff’s 
suit, observing in his judgment, as follows :— 

“I am afraid, these provisions aro of little help to the plaintiff to invoke jurisdiction of this 
Court against the defendant. A distinction will have to be made between a forum that may be 
permitted and the rights or privileges of a party springing from an enactment. While under s. 5 
(3) the plaintiff may be permitted to choose this Court as a forum, she oan succeed in the suit filed 
in this forum only if it is shown that the provisions of the Act can govern the defendant. There- 
fore, permission to sue ina particular forum does not necessarily imply that the particular enact- 
ment will govern a party who was not residing within the limits of the State to which that enact- 
ment applies. 

In vain have I examined the provisions of the Bombay Hindu Divorce Aot to find out to whom 
it is specificially intended to govern. All that I am able to find from s. 1(2) and the definitions 
is that the Act is intended to govern only the State of Bombay and the residents therein. The 
fact that the plaintiff alone resides within the State of Bombay will not be sufficient to enforce 
the enactment against the defendant who admittedly never resided within the Bombay State nor 
did he reside at the date of the suit. Even if it is assumed that the order passed under s. 5(3) 
gave jurisdiction to the Court, the conditions permitting such permission as enumerated in s. 5(3) 
would require both the husband and the wife to have been residents within the State of Bombay. 
And, in this oase, admittedly the defendant never resided at any time within the State of Bombay. 
In fact, the point of jurisdiction had been taken by the defendant at the earliest stage and he has 
refused to submit to the jurisdiction of this Court. 

Where the Bombay Hindu Divorce Act isintended to govern only those persons who were re- 
sidents or are residing within the limits of that State unless the defendant has chosen to submit 
to its provisions I am afraid, the provisions of the Act cannot be made applicable to him. Ad- 
mittedly, he never resided within the Bombay State. The marriage according to Hindu rites 
did not also take place within the limits of the Bombay State. Admittedly, the plaintiff and the 
dofendant did not also reside together at any time within the limits of the Bombay State. Itis 
also not alleged that notwithstanding these facts the defendant has agreed to be governed by 
the provisions of the Bombay Hindu Divorce Act. Under these circumstances, in my opinion, 
he will be entitled to say that he is not governed by the provisions of the Bombay Hindu Div- 
orco Act and, therefore, this Court hearing a suit under the Bombay Hindu Divorce Act has no 
gurisdiction to adjudicate against him.” 

The plaintiff appealed to the High Court. 


ER. B. Kotwal, for the appellant. 
Y. V. Chandrachud, for the respondent. 


QAJENDRAGADKAR J. This appeal raises a short question under s. 5, sub-s. (3) 
of the Bombay Hindu Divorce Act, XXII of 1947. The plaintiff, who is a Hindu 
wife, brought a suit against her husband and prayed that the marriage between her 
and the defendant should be dissolved on the ground that she had been deserted 
by her husband continuously for a period exceeding four years before the date of 
the suit and that on or about March 18, 1952, the defendant had married again another 
wife with whom he was living. 

It appears that the father of the plaintiff originally belonged to Madhya Pradesh, 
but he came to the State of Bombay for maintenance and has been residing within 
the State of Bombay for several years before the institution of this suit. His place 
of residence during this period has been Amalner, where he is working asa millhand 
in a local mill, The marriage between the plaintiff and the defendant took place 
in Madhya Pradesh at Fopnar in or about 1945. The defendant has always been 
.& resident of the village of Fopnar. Unfortunately, this marriage has turned out 
to be a failure right up from the start. It appears that, when the plaintiff was 
married to the defendant, the defendant’s sister was married to the plaintiff’s brother. 
Soon after the marriage the defendant’s sister died. Either because of this mishap 
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or because of circumstances which are not apparent on the record, the plaintiff has 
never gone to the defendant and the defendant has never cared to persuade the 
plaintiff to join him. On March 18, 1952, the defendant has married another wife, 
and it is the plaintiff’s case that she is entitled to claim divorce and alimony from the 
defendant because she has been deserted by her husband for the period prescribed 
by the statute and that she is entitled to the same relief also on the ground that her 
husband has married a second wife. When the plaintiff applied to the learned 
District Judge at Dhulia under s. 5, sub-s. (3) for leave to sue her husband before 
the, learned District Judge, her request was rejected. The learned District Judge 
held that in the present case he would have no jurisdiction to grant any relief to the 
plaintiff and so it would not be competent to him to grant her relief to sue her husband 
in his Court. It is this order which is challenged before us by Mr. Kotwal on behalf 
of the plaintiff, and that is the genesis of the short question which arises before us 
under s. 5, sub-s. (3). 

Mr. Kotwal contends that the order passed by the learned District Judge refusing 
leave to the plaintiff to sue the defendant in his Court is plainly inconsistent with 
the provisions of the said sub-section. Section 5 of the Act deals with Courts in 
which suits under the Act can be instituted. Sub-section (1) provides that every 
suit under this Act shall be instituted in the Court within the limits of whose juris- 
diction the defendant resides at the time of the institution of the suit. Sub-section (2) 
provides that, where the defendant shall at such time have left the State or his where- 
abouts are unknown, such suit shall be instituted in the Court at the place where the 
plaintiff and the defendant last resided together. It would be noticed that under 
sub-s. (1) it would be open to the plaintiff to sue in the Court within whose juris- 
diction the defendant resides. That would be the normal procedure to adopt in 
filing such suits. Where the defendant has left the State or his whereabouts are 
unknown, liberty is given to the plaintiff to sue in the Court at the place where the 
husband and wife last resided together. The present case does not fall under either 
of these two sub-sections. Sub-section (3) provides that, in any case, whether the 
defendant resides in the State or not, such suit may be brought in the Court at the 
place whero the plaintiff resides or at the place where the plaintiff and the defendant 
last resided together, if such Court, after recording its reasons, grants leave so to do. 
This sub-section is clearly intended to provide facilities for the institution of a suit 
under this Act to the plaintiff and the granting of such facilities is left to the dis- 
cretion of the Court. The plaintiff may sue either at the place where the plaintiff 
himself or herself resides, or at the place where the husband and wife last resided 
together, and the forum can thus be chosen by the plaintiff whether or not the 
defendant resides in the State, provided of course that while granting leave the Court 
records its reasons for so doing. Mr. Kotwal argues that, if this sub-section is li- 
terally construed, it would clearly justify the claim for relief which the plaintiff had 
made before the learned District Judge. When a claim is made for leave under 
s. 5, sub-s. (3), it is no answer to the claim, says Mr. Kotwal, that the defendant 
did not reside or never resided in the State. Leave can be granted even where the 
defendant does not reside in the State, and so Mr. Kotwal’s contention is that the 
learned Judge was in error in not granting leave to the plaintiff solely on the ground 
that he would not be able to give relief to the plaintiff on the merits. 

In dealing with the provisions of s. 5, it is necessary to bear in mind that the effect 
of these provisions is to amend the corresponding provisions contained in s. 20 of 
the Code of Civil Procedure. Under the provisions of s. 20, the suits to which the 
said section applies have to be instituted in a Court within the local limits of whose 
jurisdiction the defendant or each one of the defendants resides at the time of the 
commencement of the suit or carries on business or personally works for gain; or 
any of the defendants, where there are more than one, at the time of the commence- 
ment of the suit, actually and voluntarily resides, or carries on business or personally 
works for gain; or the cause of action, wholly or in part, arises. It would be clear 
that the provisions of sub-s. (3) are intended to modify the procedural law which 
is laid down in s. 20 of the Code. Wherever the marriage may have taken place 
and wherever the defendant may be residing. at the commencement of the suit, it 
would be open to the plaintiff to ask for leave to begin his or her action in the Court 
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within whose jurisdiction the plaintiff himself or herself resides or within whose 
jurisdiction the husband and wife last resided together. Therefore, it may be 
conceded that on a literal construction. of the provisions of s. 5, sub-s. (3), it may be 
that the plaintiff was entitled to make a request for leave to sue the defendant in the 
Court of the District Judge at Dhulia. 

But, in my opinion, it would clearly be wrong to give effect to this literal 
construction of the provisions of s. 5, sub-s. (3). Section 5, sub-s. (3), undoubtedly 
enables the Court to grant leave for reasons to be recorded in the manner mentioned 
by the said sub-section. But when s. 5 provides for the institution of suits in certain 
specified Courts, it necessarily postulates that the suits to be filed in these Courts 
would and could be entertained by the respective Courts. In other words, it is 
clear that the whole scheme of the Act is to make provisionsin respect of marriages 
amongst Hindus to which the Act applies. Ifthe provisions of the Act do not apply 
to the marriage of the plaintiff, it would be idle for her to request the Court to grant 
her leave to sue the defendant; and leave, even if it is granted, would be wholly 
ineffective if the marriage between the plaintiff and the defendant falls outside the 
provisions of this Act. It is because the learned District Judge held that the marriage 
between the plaintiff and the defendant was outside the provisions of this Act and 
that the plaintiff was not entitled to claim any relief under any of the provisions of 
this Act against the defendant, that he refused to give leave to the plaintiff; and 
so the question of substance which we have to consider is whether the learned District 
Judge was right in holding that the provisions of the Bombay Hindu Divorce Act, 
1947, did not apply to the marriage between the parties before him. If the answer 
to this question is in favour of the defendant, the learned District Judge was clearly 
right in refusing to grant leave to the plaintiff under s. 5, sub-s. (3). 

The question as to whether the provisions of this Act will apply to the marriage 
between the parties in the present suit does not, in my opinion, present any difficulty. 
It would be platitudinous to say that the Bombay Legislature, when it enacted this 
Act in 1947, was fully conscious and must be deemed to have been fully conscious 
of its territorial limits within the meaning of s. 99 of the Government of India Act, 
1935. It is perfectly true that in a sense the Bombay Legislature was sovereign in 
respect of the topics mentioned in the Provincial or Concurrent list and it was com- 
petent to the Bombay Legislature to legislate on the subject of marriage. But the 
territorial limits are inexorable and the Bombay Legislature could never have intended 
to legislate on the topic of marriage so as to make the provisions of its statute appli- 
oe to marriages outside the territorial limits of Bombay. It would, therefore, 

e obvious that the Bombay Hindu Divorce Act applies, and is intended to apply, 
only to marriages between Hindus where the parties to the marriage are and can be 
governed by the laws passed by the Bombay Legislature. Mr. Kotwal contends, 
that, in considering this matter, regard must be had to the fact that the plaintiff has 
always been a resident of the State of Bombay; and that no doubt is true. But, 
on the other hand, the defendant has never been a resident of Bombay and the 
marriage between the parties has taken place outside the limits of the State of Bombay. 
Bo far as the husband is concerned, he has never been governed by the laws of the 
Bombay State; and so far as the marriage between the defendant and the plaintiff 
is concerned, since it did not take place within the limits of the Bombay State, but 
it took place within the limits ofthe Madhya Pradesh State, the marriage itself would 
not be governed by the provisions of this Act. Mr. Kotwal contends—and perhaps 
may be, with some force—that there cannot be two domiciles in respect of citizens 
of India, and he, therefore, resists the application of any principle which is based 
on considerations of domicle. Whether or not the Constitution of India permits 
a plea of dual citizenship and dual domicile to be raised, in dealing with questions 
of the application of laws passed by different States it would, we think, be permissible 
to take resort to the theory of domicile, though the different domicles to which resort 
would be taken may, ina sense, be fictitious. In Shankar Vishnu v. Maneklal Haridas! 
‘a Division Bench of this Court had to consider a similar question. Beaumont C. J., 
who delivered the judgment of the Bench, observed that where questions arise as to 
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whether incidents of a contract should be governed by the law of one country or of 
another, the goneral rule is that all the rights and incidents arising under the contract 
are governed by the law of the place where the contract was made; and where, 
therefore, the law of one Province of British India is distinct from the law of another 
province, the two provinces must be regarded, for the purposes of this rule, as ana- 
logous to foreign countries. The conflict of laws which posed this problem before 
the Division Bench in Shankar’s case arose from different laws in respect of the con- 
ciliation of debts due by the debtors mentioned in the two Acts and this Court held 
that the question as to which law applies to a particular transaction would have to 
be decided on the basis that the two Provinces which have passed somewhat con- 
flicting laws are, for the purpose of deciding the application of the law to a particular 
transaction, in the position of foreign countries. In my opinion, it would be per- 
missible to apply this principle while deciding the question as to the law which governs 
the marriage between the parties before us. It cannot be disputed that on marriage 
the wife takes the domicile of her husband; and it is common ground that the 
husband has always been a resident of Madhya Pradesh and not of the State of 
Bombay. Therefore, it seems to me that the learned District Judge was right in 
holding that the marriage between the plaintiff and the defendant could not claim 
the protection of thes,Bombay Hindu Divorce Act, 1947. 

\ If that be so, it would serve no useful purpose whatever to grant leave to the plain- 
tiff to sue in this State. When s. 5, sub-s. (3) provides for the granting of leave to 
the plaintiff to sue at the place chosen by her, it postulates that the Court where the 
suit is intended or proposed to be filed has jurisdiction to deal with the merits of the 
dispute. In other words, Courts that are contemplated by s. 5 for the purpose of 
institution of suits under this Act must have inherent jurisdiction to deal with the 
disputes themselves ; they must have inherent jurisdiction to pass appropriate orders 
and give effect to the several provisions of the Act. Where it appears that the sub- 
stantive provisions of the Act do not apply to the marriage between the parties, it 
is no good ‘invoking s. 5, sub-s, (3) and relying upon the literal construction of its 
provisions for the purpose of obtaining leave to bring a suit which must obviously be 
regarded as an infructuous and entirely misconceived suit. It has been observed 
by the Privy Council in Le Mesurier v. Le Mesurier, that (p. 528) : 

“...a decree of divorce a vinoulo, pronounced by a Court whose jurisdiction is solely derived 
from some rule of municipal law peculiar to its forum, cannot, when it trenches upon the interests 
of any other country to whose tribunals the spouses were amenable, claim extra-territorial autho- 
rity”. 7 
If this principle is applied to the facts before us, in the light of the test laid down by 
Beaumont C. J. to which I have just referred, the answer unambiguously must be 
that the Court at Dhulia would have no jurisdiction to grant relief on the merits of 
the claim made by the plaintiff in the present suit. 

Mr. Kotwal, however, contends that the mere fact that the marriage between the 
parties took place outside the limits of the Bombay State would not mean that the 
marriage is not governed by the provisions of the Bombay Hindu Divorce Act. In 
the present case we are not dealing with a marriage between two Hindus who were 
normally residents of the State of Bombay but who chose to solemnise their marriage 
outside the limits of Bombay State. We are dealing with a marriage between the 
plaintiff, who is a resident of Bombay, and the defendant who was never a resident 
of Bombay. If this distinction is borne in mind, it would not be difficult to hold that 
the decision in Dorabji Rustomji Madon v. Jerbai,? on which Mr. Kotwal purports 
to rely, does not really assist his contention. Mr. Justice Birdwood had, in this case, 
to consider the question as to whether the provisions of the Parsi Marriage and 
Divorce Act, XV of 1865, were applicable to the marriage between a Parsi husband 
and his Parsi wife, where the marriage between the parties had taken place at Akola 
in the Berars, which was a foreign country in those days. The statute with which 
the Court was concerned was an all-India statute. Even so, its provisions did not 
extend to the Berars and the argument urged before Mr. Justice Birdwood was that, 
since the marriage itself had taken place outside the limits of India, the provisions 
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of the Parsi Marriage and Divorce Act could not be invoked in respect of this marriage. 
Mr. Justice Birdwood rejected this contention and held that the jurisdiction of the 
Court was not barred merely by the circumstance that the parties were married at 
‘Akola. In fact, s. 30 of the Act expressly provided that its provisions would apply 
to marriages wherever they were celebrated. Besides, it is necessary to remember 
that the parties to the marriage were both domiciled within the territorial jurisdiction 
of this Court at the time of the marriage and were still so domiciled at the time of 
the suit and the adultery complained of was also committed within the jurisdiction 
of this Court. In other words, the parties to the marriage were residing in 
a territory which was within the territorial jurisdiction of the Court, and it is clear 
that in terms the parties to the marriage were governed by the provisions of the 
Act, and that the cause of action had accrued within the territorial limits of the Court 
itself. The only fact on which reliance was placed for excluding the application of 
the provisions of the said Act was that the marriage had taken place outside the limits 
of India ; and the answer to the plea was provided by the terms of s. 30 itself. It 
was the case of a marriage which otherwise was governed by the provisions of the 
Act and the decision merely said that the fact that the marriage took place at a place 
outside the limits of India cannot succeed in excluding the application of the pro- 
visions of the said Act. In my opinion, this decision cannot afford any assistance 
to Mr. Kotwal in the contention which he has raised before us. 

Therefore, we must hold that the marriage between the parties is entirely outside 
the provisions of this Act and so the learned District Judge was right in refusing leave 
to the plaintiff to sue the defendant in his Court. 

Mr. Kotwal has no doubt drawn our attention to the hardship from which the 
plaintiff would suffer on the view that we are disposed to take. Mr. Kotwal points 
out that the plaintiff has always been a resident of the State of Bombay and, as such, 
sho is entitled to claim the benefit of the Act. That no doubt is one aspect of the 
matter. But there is another aspect of this matter which cannot be ignored. The 
husband was never governed by the provisions of this Act and the marriage that 
took place between the parties in Madhya Pradesh was a marriage which must be 
deemed to have been solemnised under the provisions of the ordinary personal law 
applicable to the parties in Madhya Pradesh. That is not to deny that the plaintiff 
may have to suffer some hardship. But such hardships in rare cases are the inevitable 
consequence of provincial legislation in regard to a subject which is all-India in charac- 
ter. The Bombay Legislature may well claim to have taken long strides in the 
matter of legislation for social reform. But where social reform is intended to be 
niade in personal law governing Hindus all over the Union of India, until legislation 
on anall-Indis basis is undertaken, cases of such hardship cannot perhaps be avoided. 
Therefore, however much we may sympathise with the hardship of the plaintiff to 
which Mr. Kotwal invited our attention we do not see how it would be possible to 
hold that in the circumstances of this case the marriage between the plaintiff and 
the defendant can attract the provisions of the Act. If that be so, it would serve 
no useful purpose whatever to grant leave to the plaintiff to sue in the Court of the 
District Judge at Dhulia. 

The order passed by the Jearned District Judge must, therefore, be confirmed, and 
the appeal dismissed. There would be no order as to costs. 

Suan J. This appeal raises a question of some importance asto the jurisdiction of 
the Courts in the State of Bombay to grant decrees for dissolution of marriage under 
the Bombay Hindu Divorce Act of 1947, when the marriage has been solemnised 
outside the State of Bombay and the husband is domiciled at a place not within the 
Bombay State. It is not disputed that the marriage between the plaintiff and the 
defendant took place at a village called Fopnar in Madhya Pradesh. The defendant, 
who is the husband, has always lived at Fopnar and is domiciled in Madhya Pradesh. 
The father of the plaintiff was originally a resident of Madhya Pradesh, but has 
migrated to the Bombay State and’ for the last several years has been residing at 
Amalner in the Kast Khandesh District. The marriage having taken place at Fopnar, 
and the defendant being a resident of Madhya Pradesh, the domicile of the plaintiff 
must follow the domicile of the husband, and the law which governs the parties 
in their matrimonial relations is the law prevailing in Madhya Pradesh. But the 
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plaintiff has filed this suit relying upon the provisions of the Bombay Hindu Divorce 
Act, 1947, which in terms is extended to the whole of the State of Bombay but not 
elsewhere. 

The plaintiff claims that because she resides within the State of Bombay she is 
entitled, relying upon the provisions of s. 5, sub-s. (3) of the Bombay Hindu Divorce 
Act, 1947, to filaa suit against the defendant for a decree for dissolution of marriage 
even though the defendant is not a resident of the State of Bombay and under the 
law of domicile of the defendant a decree for divorce cannot be granted by the Courts. 
The learned trial Judge refused to grant permission to the plaintiff to file the suit 
because in his view the marriage between the plaintiff and the defendant was not 
governed by the law of the State of Bomhay. Now, there is no doubt as to the 
rule of International law which applies to the Courts in the exercise of jurisdiction 
tc dissolve marriages between spouses domiciled in another country. In Le 
Mesurier v. Le Mesurier! the Privy Council, in deciding an appeal from the Suprems 
Court of Ceylon, observed that (p. 528) : 

“|. decree of divorce a vinoulo, pronounced by a Court whose jurisdiction is solely derived 
from some rule of municipal law peculiar to its forum, cannot, when it trenches upon the interests of 
any other country to whose tribunals the spouses were amenable, claim extra-territorial authority.” 


That rulo isnot challenged beforeus. But it is contended that the rule can only apply 
to those cases where the domicile of the parties is in a foreign country. It isurged that, 
where the dispute is sought to be litigated in a Court of the country in which the 
parties are domiciled, the rule enunciated by the Privy Council in Le Mesurier’s case 
will have no application, even though the personal law applicable in the place where 
the parties are domiciled is different from the personal law applicable in the area in 
which the Court is functioning. In other words, it is urged that when the Bombay 
Hindu Divorce Act, 1947, has conferred jurisdiction upon the Courts functioning in 
the State of Bombay to grant relief in certain specified circumstances for divorce or 
dissolution of marriage, which may not be granted by Courts functioning in other 
parts of the country, exercise of that jurisdiction is not conditioned by the parties 
having a domicile within the territory over which the Legislature of the State of 
Bombay has authority to legislate. Now, itis truethat by ss. 3 and 4 of the Bombay 
Hindu Divorce Act jurisdiction is conferred upon Courts in the State of Bombay to 
pass decroes for divorce and judicial separation in respect of marriages between 
parties who are Hindus within the meaning of the Act. There is also no express pro- 
vision in the Act which prohibits the Courts from granting decrees for dissolution of 
marriage on the ground that the parties have a domicile outside the State of Bombay., 
But the Bombay Hindu Divorce Act is a special legislation which applies to 
a certain class and the legislation has been enacted by a Legislature, which, 
within its domain supreme in respect of certain matters, is not competent to legislate 
beyond the limits of the Bombay State. The Bombay Legislature is obviously not com- 
potent to enact laws having force outside the State. Ifthe argument advanced on 
behalf of the plaintiff, that the Courts in the State of Bombay have, irrespective of the 
question of the defendant’s domicile, jurisdiction to dissolve the marriage because the 
plaintiff is resident within the limits of the State of Bombay, is accepted, we would 
have the anomalous result that the marriage between the plaintiff and the defendant 
would bo dissolved within the State of Bombay, but not dissolved outside the State, 
and especially in Madhya Pradesh where the defendant has his domicile. In my 
judgment, in order that a Court authorised under the Bombay Hindu Divorce Act, 
1947, can pass a decree for dissolution of marriage, it must be established that the 
spouses are amenable to the matrimonial jurisdiction of theCourt. In thiscase, it 
cannot be said that the plaintiff and the defendant are amenable to the jurisdiction 
of the Courts in the Bombay State which exercise jurisdiction peculiar to those Courts 
under a statute which has no extra-territorial operation. Strictly speaking, the rules 
of private international law apply when there is conflict of laws of different sovereign 
States. But there is authority for the proposition that where the law in one province 
in India is different from the law in another province, the two provinces must be re- 
garded as analogous to two sovereign states (see Shankar Vishnu v. Maneklal Haridas’). 


1 £1895] A. ©. 517. 2 (1940) 42 Bom. L. R. $73. 
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Strong reliance was sought to be placed by the plaintiff upon s. 5(3) of the Act in 
support of the plea that the District Court has jurisdiction to hear the suit. In 
my judgment, that provision only confers territorial jurisdiction upon certain Courts 
and is intended only to amend s. 20 of the Civil Procedure Code, which, but for that 
provision, would have applied by the operation of s. 12 of the Act to suits filed for 
divorce or for judicial separation. Under the Civil Procedure Code, except where 
the suit relates to land or is one of the suits mentioned in s. 19, a suit can be filed 
either at the place where the defendant or one of the defendants resides, or where tho 
cause of action or a part of the cause of action arises. But the Legislature has enabl- 
ed a spouse to file a suit, even if the defendant has left the State or his whereabouts 
are not known, in the Court of the place where the spouses have last resided 
together ; and in other cases, with the leave of the Court, whether the defendant has 
resided in the State or not, in the Court within the jurisdiction of which the plaintiff 
is residing, or at the place where the plaintiff and the defendant had last resided to- 
gether. Section 5(3) of the Act does not confer upon the Courts jurisdiction over all 
marriages irrespective of the domicile of the husband. Jurisdiction conferred by 
s. 5 of the Act is only territorial in character. When the Court is otherwise com- 
petent to try the suit, the territorial jurisdiction of the Court will bo determined by 
8, 5. 

Appeal dismissed. 


SUPREME COURT. 


Present: The Hon'ble Mr. Mehr Chand Mahajan, Chief Justice, Mr. Justice Mukherjea, 
Mr Justices Das, Mr. Justice Bose and Mr. Justico Ghulam Hasan. 


BEHRAM KHURSHED PESIKAKA v. THE STATE OF BOMBAY.* 


Bombay Prohibition Act (Bom. XXV of 1949), Sec. 13(b)—Constitution of India, arts. 31, 141-~ 
Eiffect of Supreme Oourt declaration tn State of Bombay v. F. N. Balsara regarding e. 13(b) 
of Act—Burden of proof—In prosecutions under e. 13(b) whether necessary for accused to prove 
that he had consumed liquid medicinal or totlet preparations containing alcohol— American 
doctrine of waiver whether has relevancy in construing fundamental rights under Conalittion— 
Effect of statute declared void undor urt. 13(1) or 13(2) qua persons whose fundamental rights 
aro infringed. ý ; 

. Held by Mahajan C. J., Mukherjea, Bose and Ghulam Hasan JJ., Das J. dissenting :— 
The effect of the declaration in The State of Bombay v. F. N. Balsara,! that cl.(b) of s. 13 of 
the Bombay Prohibition Act, 1949,is void under art. 13(1) of tbe Constitution of India in s0 
far as it affects the consumption or use of liquid medicinal or toilet preparations containing 
alcohol, is to render part of s. 13(b) of the Act inoperative, ineffective and ineffectual and 
thus unenforceable. The ambit of the section stande narrowed down so far as its enfor- 
ceability against citizens is concerned and no notice can be taken of the part of tho section 
struck down in a prosecution for contravention of the provisions of that section, with tho 
consequence that in prosecutions against citizens of India under s. 13(b) the offence of con- 
travention of the section can only be proved if it is established that they have ysed or con- 
sumed liquor or an intoxicant which is prohibited by that part of the section which has 
been declared valid and enforceable and without reference to its unenforceable part. No 
onus is, therefore, cast on the accused to prove that his case falls under that part of tho 
section which has been held unenforceable. It is open to the accused to prove in defence 
that what he consumed was not probibited alcohol, but failure of the defence to prove it 
connot lead to his conviction unless it is established to the satisfaction of tne Judge by the 
prosecution that the oase comes witnin the enforceable part of s. 13(b), contravention of 
which alone, is made an offence under the provisions of s. 66 of the Bombay Prohibition Act. 

` Kesavan Madhava Menon v. The State of Bombay‘, referred to. 
The fundamental rights are put in the Constitution of India as a matter of public policy 
and the American doctrine of waiver can have no application to provisions of law which have 


*Decided, September 28, 1954. Criminal 8. ©, 58 Bom. L. R. 982, 
Appeal No. 42 of 1953. 2 [1951] 8. O. R. 228, 
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been enacted as a matter of constitutional policy. This theory has, therefore, no relevancy 
in construing the fundamental rights conferred by Part INT of the Constitution. 

Once a statute is declared void under art. 13(1) or 13(2) of the Constitution by the Supreme 
Court, that declaration has the force of law, and the statute so declared void is no longer 
law qua persons whose fundamental rights are thus infringed. Jn view of art. 141 of the 
Constitution there is no scope in India for the application of the American doctrine en- 
unciated by Willoughby.* : 

Per Das J.:—The declaration in Balsara’s case gives a citizen who has consumed or used 
liquid medicinal or toilet preparations containing alcohol a defence to a charge under 
s. 66(b) read with s. 13(b) of the Bombay Prohibition Aot, but it is for the accused person to 
prove the facts on which that declaration of law is founded. 

To say that after the judicial pronouncement the section should be read gua a citizen 
as if liquid medicinal or toilet preparations are not there or that the ambit of the offence 
has narrowed down to a prohibition against the consumption or use of only the earlier cate- 
gories of liquor set forth in the difinition is tantamount to saying, covertly if not openly, 
that the judicial pronouncement has to that extent amended the section. To say that 
after the declaration the offence has become limited to the consumption or use of prohibited 
liquor is to alter or amend the definition of liquor although it has been held to be valid. 
It is not within the competence of a Court to alter or amend a statute and that the effect 
of the declaration made by this Court in Balsara’s case is not to lift or take away or add any- 
thing out of or to the section at all. What it does is to declare, as a matter of law, that in 
a certain situation, namely, when liquid medicinal or toilet preparations containing alcohol 
are consumed or used, & certain part of s. 13(b), that is to say, that part of it which prohibits 
the consumption or use of liquid medicinal or toilet preparations containing alcohol, shall 
be void qua a particular class of persons, namely, citizens. In other words, the declaration 
in Balsara’s case serves to provide a defence only to a citizen who has consumed or used 
liquid medicinal or toilet preparations. It is for the accused person, who seeks to ward 
off the applicability of the section to him by having resort to the declaration made in Balsara’s 
case, to establish the situations or circumstances on which that declaration is founded. 
In short a person who challenges the validity of the section on the ground of its unconstitu- 
tionality has the advantage of the declaration as a matter of law, but the facts on which that 
declaration is based have nevertheless to be established in each particular oase where the 
declaration is sought to be availed of. 


Tur accused Behram Pesikaka was the officiating Regional Transport Officer, 
Bombay Region. R 

On the evening of May 29, 1951, at about 9-30 p.m. he was driving his jeep-car 
from his house on the Wodehouse. Road in Bombay towards the Colaba bus stand. 
Shortly after leaving his house he ran over three persons, Parvatibai and Mr. and 
Mrs. Motwani, who were crossing the road. The injured persons were sent to the 
hospital where they were detained for some days. i 

The accused was taken to the police station, where on examination his mouth 
smelt of liquor. The medical examination showed that the accused’s mouth 
smelt of liquor, though his steps in walking were steady, and he could walk in a 
straight line. His conjectiva was congested and his pupils were dilated though 
they were reacting to light. The case of the accused was that he was driving his 
car with utmost care and that he had taken, on doctor’s advice, a medical prepara- 
tion called ®. G. Phos, which contained 17 per cent. of alcohol. 

On the above facts the accused was tried by the Presidency Magistrate, 19th 
Court, (M. J. Gordhandas), for an offence under s. 338 of the Indian Penal Code, 
for rash driving, and for an offence under s. 66(b) read with s. 13(b) of the Bombay 
Prohibition Act, 1949, for taking liquor. .The trying magistrate found the accused 
not guilty, under either of the two charges, and acquitted and discharged him. 

The Government of Bombay appealed against the orders of acquittal. 

The appeal was heard on February 5, 1953, by Gajendragadkar and Vyas JJ., 
when their Lordships approved of an offer by the accused to pay Rs. 5,000 ez gratia 
to the injured persons, but convicted him on the charge of having consumed Liquor, 
and sentenced him to suffer rigorous imprisonment for one month and to pay 
a fine of Rs. 500.. The following is the material portion of the judgment:— 


*“The Constitution of the United States,” Vol. I, p. 10. 
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Vyas J. ...it is scarcely necessary to reiterate a well recognised elementary canon 
of criminal jurisprudence that in a criminal trial the onus to prove the guilt of the 
accused is always on the prosecution; but once the prosecution has led sufficient 
and, satisfactory evidence before the Court which, if unrebutted, would establish 
the charge under s. 66 (b) against the accused by proving that he had consumed 
liquor for which he had had no permit, then if the accused defends himself by 
alleging that he had consumed a medicinal tonic, in this case a tonic of the name 
of B. G. Phos,it is his duty to show the existence of circumstances which would 
satisfy the Court that his story is true or probable. The point is that upon the 
prosecution there is no burden to negative the defence. In a charge under s. 66(d),. 
it is impossible for the prosecution to anticipate the defences of the accused and 
lead evidence to negative all those defences. It is well known that thero is a 
large variety of medicinal tonics in which there is alcohol and, therefore, unless 
the accused indicates, before the prosecution has closed its evidence, what parti- 
cular tonic he had taken, it is impossible for the prosecution to speculate as to 
what tonic the acoused would refer to in his statement and lead evidence on the 
basis of those speculations. In an indefinite field of speculations, it is impossible 
to lead evidence to negative all possible anticipated defences of the accused. 
What tonic an accused person has taken in fact isafact within the special knowledge 
of the accused. alone and, therefore, in the light of the provisions of s. 106 of the 
Indian Evidence Act, itis for him to show the existence of circumstances‘from which 
a Court could feel satisfied that his story that he had consumed a particular 
medicinal tonicis a true or probable story. It isimpossible to accept the suggestion 
of the defence that there is an onus upon the prosecution to anticipate all possible 
defences which an accused might take in his statement by suggesting that he had 
taken one or the other of the medicinal tonics and to negative all those defences. 
Such a construction would make it impossible for the prosecution to prove a 
charge under s. 66(b) of the Act against any person at any time and we cannot accept 
such a construction as would make the Act nugatory. 

This question was considered fully by a division bench of this Court consisting 
of Mr. Justice Rajadhyaksha and myself in Rangrao Mane v. State! and itwas held 
in that case : 

“once it is proved by the prosecution that a person has drunk or consumed liquor without 
a permit, it is for that person to show that the liquor drunk by him was not prohibited liquor, 
but was alcohol or liquor which he is permitted by law to take, e. g. medicated alcohol. The 
prosecution is not to discharge the burden of the accused, and if in answer to a charge of drinking 
laquor without a permit the accused suggests that the liquor whick was drunk by him was not 
liquor in a prohibited form or was alcool in a medicated form, he must show it.” 
That decision is binding upon this Court, and, in view of it, we cannot accept the 
contention of the accused that it is the duty of the prosecution to discharge the 
onus of showing that the accused had not taken any one or the other of the several 
medicinal tonics containing alcohol, for instance, B. G. Phos, in this particular case. 


On February 9, 1953, the accused applied to the High Court for leave to appeal 
to the Supreme Court. The leave was refused on 10th idem. 


The accused next applied to the Supreme Court for special leave to appeal, which 
was given on March 2, 1953. 

The appeal was heard by Mr. Justice N. H. Bhagwati, Mr. Justice B. Jagannadhadas 
and Mr. Justice Venkatarama Ayyar. Mr. Justice Jagannadhadas and Mr. Justice 
Venkatarama Ayyar held that the conviction of the accused under s. 66(b) of the 
Bombay Prohibition Act, 1949, was correct, while Mr. Justice Bhagwati allowed 
the appeal of the accused. The Court passed an order dismissing the appeal on 
February 19, 1954, subject to the modification that the sentence imposed upon the 
accused was reduced to that already undergone. 

The accused made a petition to the Supreme Court under art. 137 of the Consti- 
tution of India praying for the review of the judgment of the Court dismissing his 
appeal. The application came before Mr. Justice Bhagwati, Mr. Justice Jaganna- 
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dhadas and Mr. Justice Venkatarama Ayyar. On April 26, 1954, Mr. Justice Bhagwati 
pronounced the following order of the Court :— 

We grant the review and re-open the case to enable us to obtainthe opinion ofa 
larger bench on the constitutional question raised in the judgments previously 
delivered by us. Under proviso to art. 145 ofthe Constitution, we refer the follow- 
ing question for the opinion of the Constitution Bench of the Court. 

‘What is the effect of the declaration in 1951 8.C.R. 682 that clause (b) of section 13 of the 
Bombay Prohibition Act, 1949 is void, under art. 18 (2) of the Constitution, in so far as it 
affects the consumption or use of liquid medicinal or toilet preparations containing alcohol, on 
. the ground that it infringes art. 19(1)(f) of the Constitution ?’ 

On receipt of the opinion the case will be taken up for further consideration. 


The question was heard by the Constitution Bench. 


B. M. Mistry, J. B. Dadachanji, Rajinder Narain and R. D. Chadda, for the appel- 
lant. 

M. C. Setalvad, Attorney-General of India, with Ganpathy Iyer and P. G. Gokhale, 
for the respondent. 


Mamasan C. J. A Bench of this Court hearing an appoal under the provisions 
of Chap. IV of the Constitution has referred, under art. 145(3) of the Constitution, 
for the opinion of the Constitution Bench, the following point :— 

“What is the effect of the declaration in 1951 S.C.R. 682 (State of Bombay v. F. N. Balsara) 
that cL (b) of s. 13 of the Bombay Probibition Act, 1949, is void under art. 13(7) of tho 
Constitution, in so far as it affects the consumption or use of liquid medicinal or toilet prepara- 
tions containing alcohol, on the ground that it infringes art. 19(1)(f) of the Constitution ?” 

The facts giving rise to the reference are these: Shri Pesikaka, the appellant in 
the case, was, at the relevant period, officiating Regional Transport Officer, Bombay 
Region. On May 29, 1951, at about 9-30 p.m., while proceeding in his jeep towards 
Colaba bus stand, he knocked down three persons. He was arrested by the police 
and taken to the police station and then to 8t. George’s Hospital. The doctor found 
his breath smelling of alcohol, conjunctiva congested, pupils semi-dilated and reacting 
to light, and speech coherent. He could behave himself and walk slong a straight 
lino. In the opinion of the dootor the appellant did not seem to be undor the influence 
of alcohol, though he had taken alcohol in some form or other. 

On these facts the appellant was prosecuted for having committed offences under 
s. 338, I. P.C. (rash driving), as well as under s. 66(b) of the Bombay Prohibition 
Act. In defence it was suggested that he had taken a medicinal preparation B. @. — 
Phos and ‘had not consumed any liquor, and that on the night in question he had 
taken at about 9 or 9-15 p.m. after dinner a dose of B. G. Phos which contained 17 
per cent. of alcohol according to its formula. 

The learned Presidency Magistrate acquitted the appellant on the finding that 
the prosecution had failed to establish his guilt under either of the sections under 
which he was charged. With regard to the offence under s. 66(b) of the Bombay 
Prohibition Act, it was observed that there were certain medicinal preparations 
which were allowed to be used by law, and there was no satisfactory evidence to 
show that the appellant had not consumed those tonics but only liquor for which he 
ought to have a permit. The State of Bombay appealed against the acquittal order 
to the High Court. The High Court confirmed the acquittal in regard to the charge 
undor s. 838, I. P. C., butreversed the order acquitting him of the charge under s. 66(b) 
of the Bombay Prohibition Act. It followed a decision of its own division bench 
in Rangrao Bala v. State, where it had been held that once it was proved by the pro- 
secution that a person had drunk or consumed liquor without a permit, it was for 
that person to show that the liquor drunk by him was not prohibited liquor, but was 
alcohol or liquor which he was permitted by law to teke, e.g. medicated alcohol. 
On this view of the law, on the merits of the case it was held that the appellant haq 
failed to prove theexistence of circumstances from which the Court could come: È 
the conolusion that the liquor which was consumed by the appellant was not pro- 
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hibited liquor but liquor which was excepted by the Bombay Prohibition Act from 
its operation. In the result the appellant was sentenced to one month’s rigorous 
imprisonment and a fine of Rs. 500. Against this order an appeal was admitted in 
this Court by special leave and was heard by a bench of the Court consisting of Bhag- 
wati, Jagannadhadas and Venkatarama Ayyar J.J on February 19, 1954. The 
learned Judges could not reach an unanimous decision and expressed different and 
divergent opinions. Bhagwati J. wanted to allow the appeal and quash the con- 
viction. He was of the opinion that the onus rested on the prosecution to prove 
that the liquor consumed by the appellant was prohibited liquor under s. 13{6) of 
the Act and that the prosecution had failed to prove this. This, in the opinion of 
the learned Judge, was the consequence of the declaration of unconstitutionality 
of a portion of s. 13(b) by this Court in The State of Bombay v. F. N. Balsara?. 

Venkatarama Ayyar J. dissented from this view. He was of the opinion that tho 
decision in Balsara’s case could not be held to have the effect of taking out medicinal 
preparations from the purview of s. 13(b) and that its effect was merely to render 
that part of the section unenforceable and that the onus rested on the accused to 
establish the plea of unconstitutionality, and it could not be held established unless 
all the elements necessary to sustain such a plea were proved and the accused had 
therefore to make out as a fact that what he had consumed was a medicinal pre- 
paration. On the merits of the case it was held that the accused had failed to dis- 
charge the burden that rested on him. In the result theconviction of the appellant 
by the High Court was upheld. 

Jagannadhadas J. agreed in the result reached by Venkatarama Ayyar J. but on 
different grounds. He was of the opinion that the only way to give full effect to 
the judgment in Balsara’s case was to engraft an appropriate exception or proviso 
upon 8. 13(5) in the light of that decision. He considered that Balsara’s case did 
not import a new definition or re-write s.13(b). Itkept the section intact but treated 
the consumption of liquid or medicinal preparations containing alcohol as beyond 
its ambit and thus engrafted an exception or proviso on to s. 13(6). On this view 
of the effect of Balsera’s decision it was held that the onus rested on the accused 
to establish that his case fell within the exception and he had failed to discharge 
that onus. In accordance with the opinion of the majority the conviction of the 
appellant under s.66(b) of the Bombay Prohibition Act was confirmed and the appeal 
was dismissed, but the sentence was reduced to that already undergone. 

Ona petition for review being presented, the learned Judges grated the review 
on April 26, 1954, and reopened the case, to enable them to obtain the opinion of 
the Constitution Bench of this Court on the constitutional question formulated and 
mentioned above. 

For @ proper appreciation of the question referred to us, it is necessary to set out 
what this Court decided in Balsara’s case. In that case the constitutional validity 
of the Bombay Prohibition. Act (XXV of 1949) was challenged on different grounds. 
This attack substantially failed and the Act was maintained as it was passed, 
with the exception of a few provisions that were declared invalid. Inter alia, cl. (b) 
of s. 13 so far as it affected the consumption or use of such medicinal and toilet pre- 
parations containing alcohol was held invalid. Section 2(24) of the Act defined a 
“liquor” to include spirits of wine, methylated spirits, wine, beer, toddy and all 
liquids consisting of or containing alcohol. Soction 13(6) prohibits the use or con- 
sumption of liquor without a permit. Section 66(b) which is the penal section pro- 
provides that 

“Whoever in contravention of the provisions of this Aot,... 

(b) consumes, uses,...any intoxicant...shall, on conviction, be punish 
The appellant was charged under s. 66(6) of the Act for having d or consumed 
liquor the usé of which was prohibited by s. 13(6). In Balsara’scase the part of the 
section that brought all liquids containing alcohol within its ambit was daclared 
invalid and the section therefore, though it stood intact as enacted in respect of 
prohibited liquor up to the date of the coming into force of the Constitution and qua 
non-citizens subsequently, a part of it was declared invalid, and so far as it concerned 
citizens, gua them that part of the section ceased to have legal effect. 
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The problem now raised is: what is the effect of this partial declaration of the in- 
validity of s.13(b) on the case of a citizen prosecuted under s. 66(b) for committing a 
breach of the provisions of the section after the coming into force of the Constitution? 
Our opinion on this question is that the effect of the declaration in Balsara’s case, 
that cl.(b) of s. 13 of the Bombay Prohibition Act is void under art. 13(Z) of the Con: 
stitution in so far as it affects the consumption or use of liquid medicinal or toilet 
preparations containing alcohol, is to render part of s. 13(b) of the Bombay Prohi- 
bition Act inoperative, ineffective and ineffectual and thus unenforceable. The part 
of the section which has been declared void has no legal force so far as citizens are 
concerned and it cannot be recognized as valid law for determining the rights of citi- 
zens. In other words, the ambit of the section stands narrowed down so far as its 
enforceability against citizens is concerned and no notico can be taken-of the part 
of the section struck down in a prosecution for contravention of the provisions of that 
section, with the consequence that in prosecutions against citizens of India under 
s. 13(5), the offence of contravention of the section can only be proved if it is establish- 
ed that they have used or consumed liquor or an intoxicant which is prohibited by 
that part of the section which has been declared valid andenforceable and without 
reference to its unenforceable part. No notice at all should be taken of that other 
part as it has no relevance in such an enqiiry, having no legal effect. In a crimi- 
nal case unless the prosecution proves a contravention of a provision that is legally 
enforceable and valid, it cannot succeed. No onus is cast on the accused to prove that 
his case falls under that part of the section which has been held unenforceable. The 
High Court was in orror in placing the onus on the accused to prove that he had con- 
sumed alcohol that could be consumed without a permit merely on proof that he was 
smelling of alcohol. In our judgment, that was not the correct approach to the 
question. The bare circumstance that a citizen accused of an offence under s. 66(b) 
is smelling of alcohol is compatible both with his innocence as well as his guilt. 
It is a neutral circumstance. The smell of alcohol may be due to the fact that the 
accused had contravened the enforceable part of s. 13(b) of the Prohibition Act. 
It may well be due also to the fact that he had taken alcohol which fell under the 
unenforceable and inoperative part of the section. That being so, it is the duty of the 
prosecution to prove that the alcohol of which he was smelling was such that it came 
within tho category of prohibited alcohols and the onus was not discharged or shifted 
by merely proving a smell of alcohol. The onus thus cast on the prosecution may be 
light or hoavy according to the circumstances of each case. The intensity of the 
smell itself may be such that it may negative it’s being of a permissible variety. 
Expert evidence may prove that consumption in small doses of medicinal or other 
preparations permitted cannot produce the smell or a state of body or mind amounting 
to drunkenness. Bo that as it may, the question is one of fact, to be decided according 
to the circumstance of each case. It is open to the accused to prove in defence that 
what he consumed was not prohibited alcohol, but failure of the defence to prove it 
cannot lead to his conviction unless it is established to the satisfaction of the judge by 
the prosecution that the case comes within the enforceable part of s. 13(b), contraven- 
tion of which alone is made an offence under the provisions of s. 66 of the Bombay 
Prohibition Act. Our reasons for this opinion are these. 


The meaning to be given to the expression “void” in art. 13(1) is no longer res 
integra. It stands concluded by the majority decision in Kesavan Madhava Menon 
v. The State of Bombay." The minority view there was that the word “void” had the 
same meaning as “repeal” and therefore a statute which came into clash with funda- 
mental rights stood obliterated from the statute book altogether, and that such a 
statute was void ab initio. The majority, however, held that the word “void” in 
art. 13(2) so far as existing laws were concerned, could not be held to obliterate them 
from the statute book, and could not make such laws void altogether, because in its 
opinion, art. 13 had not been given any retrospective effect. Themajority, however, 
held that after the coming into force of the Constitution the effect of art. 13(Z) on 
such repugnant laws was that it nullified them, and made them ineffectual and nuga- 
tory and devoid of any legal force or binding effect. Itwas further pointed outin one 
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of the judgments representing the majority view, that the American rule that if a 
statute is repugnant to the Constitution the statute is void from its birth, has no 
application. to cases concerning obligations incurred or rights accrued in accordance 
with an existing law that was constitutional in its inception, but that if any law was 
made after January 26, 1950, which was repugnant to the Constitution, then the same 
rule shall have to be followed in India as followed in America. The result, therefore, 
of this pronouncement is that the part of the section of an existing law which is un- 
constitutional is not law, and is null and void. For determining the rights and obliga- 
tions of citizens the part declared void should be notionally taken to be obliterated 
from the section for all intents and purposes, though it may remain written on the 
statute book and be a good law when a question arises for determination of rights and 
obligations incurred prior to January 26, 1950, and also for the determination of 
rights of persons who have not been given fundamental rights by the Constitution. 
Thus, in this situation, there is no scope for introducing terms like “relatively void” 
coined by American Judges in construing a Constitution which is not drawn up in 
similar language and the implications of which are not quite familar in this country. 

We are also not able to endorse the opinion expressed by our learned brother 
Venkatarama Ayyar that a declaration of unconstitutionality brought about by lack 
of legislative power stands on a different footing from a declaration of wnconsti- 
tutionality brought about by reason of abridgement of fundamental rights. We 
think that it is not a correct proposition that constitutional provisions in Part ITI 
of our Constitution merely operate as a check on the exercise of legislative power. 
It is axiomatic that when the law-making power of a State is restricted by a written 
fundamental law, then any law enacted and opposed to the fundamental law is in 
excess of the legislative authority and is thus a nullity. Both these declarations of 
unconstitutionality go to the root of the power itself and there is no real distinction 
between them. They represent but two aspects of want of legislative power. 
The legislative power of Parliament and the State Legislatures as conferred by arts. 
145 and 246 of the Constitution stands curtailed by the fundamental rights chapter 
of the Constitution. A mere reference to the provisions of art. 13(2) and arts. 245 
and 246 is sufficient to indicate that there is no competency in Parliament or a State 
Legislature to make a law which comes into clash with Part III of the Constitution 
after the coming into force of the Constitution. Article 13(2) is in these terms : 

“Tho State shall not make any law whioh takes away or abridges the rights conferred by this 

Part and any law made in contravention of this clause shall, to the extent of the contravention, 
ba void.” sg 
This is a clear and unequivocal mandate of the fundamental law prohibiting the 
State from making any laws which come into conflict with Part HT of the Con- 
stitution. The authority thus conferred by arts. 245 and 246 to make Jaws sub- 
jectwise in the different Legislatures is qualified by the declaration made in art. 13(2). 
That power can only be exercised subject to the prohibition contained in art. 13(2). 
On the construction of art. 13(2) there was no divergence of opinion between the 
majority and the minority in Kesavan Madhava Menon’s case. It was only on the 
construction of art. 13(Z) that the difference arose, because it was felt that that article 
could not retrospectively invalidate laws which when made were constitutional ac- 
cording to the Constitution then in force. 


Again, we are not able to subscribe to the view that in a criminal prosecution it is 
open to an accused person to waive his constitutional right and get convicted. A 
reference to Cooley’s Constitutional. Limitations, Vol. I, p. 371, makes the proposition 
clear. Therein the learned professor says that a party may consent to waive rights 
of property, but the trial and punishment for public offences are not within the pro- 
vince of individual consent or agreement. In our opinion, the doctrine of waiver 
enunciated by some American Judges in construing the American Constitution 
cannot be introduced in our Constitution without a fuller discussion of the matter. 
No inference in deciding the case should have been raised on the basis of such a theory. 
The learned Attorney-General when questioned about the doctrine did not seem to be 
very enthusiastic about it. Without finally expressing an opinion on this question 
wo are not forthe moment convinced that this theory has any relevancy in construing 
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the fundamental rights conferred by Part ILI of our Constitution. We think that 
thé rights described as fundamental rights are a necessary consequence of the decla- 
ration in the preamble that the people of India have solemnly resolved to constitute 
India into a sovereign democratic republic and to secure to all its citizens justice, 
social, economic and political; liberty of thought, expression, belief, faith and 
worship ; equality of status and of opportunity. These fundamental rights have 
not been put in the Constitution merely for individual benefit, though ultimately 
they come into operation in considering individual rights. They have been a 
there as a matter of public policy and the doctrine of waiver can have no a 

cation to provisions oflaw which have been enacted as a matter of constitutional elie 

Reference to some of the articles, inter alia, arts. 15(Z), 20, 21 makes the réoposition 
quite plain. A citizen cannot get discrimination by telling the State “You can dis- 
criminate”, or get convicted by waiving the protection given under arts. 20 and 21. 

The learned Attorney-General contended that the correct approach to the question 
was that there being a strong presumption in favour of the constitutionality of a 
statute, it is for those who assail it as unconstitutional to establish it, and therefore 
it was for the appellant to establish that the statute was unconstitutional, and that 
unless he proved facts requisite for the constitutional invalidity of the conviction he 
could-not succeed. We cannot agree that that is a correct way of judging criminal 
cases. The constitutional invalidity of a part of s. 13(b) of the Bombay Prohibition 
Act having been declared by this Court, that part of the section ceased to have any 
legal effect in judging cases of citizens and had to be regarded as null and void in 
determining whether a citizen was guilty of an offence. Article 141 of the Constitu- 
tion declares that the law declared by the Spureme Court shall be binding on all 
Courts within the territory of India. In view of this clear enactment there is no scope 
in India for the application of the American doctrine enunciated by Willoughby 
(“The Constitution of the United States” Vol. I, p. 10), wherein the learned author 
states, the declaration by a Court of unconstitutionality of a statute which is in con- 
flict with the Constitution 

“affects the parties only, and there is no judgmert against the statute, the opinion or reasons 

of the court may operate as a precedent for the determination of other similar cases, but it does 
not strike the statute from the statute book” ; “the parties to that suit are concluded by the 
judgment, but no one elseis bound. A new litigant may bring anew suit, based on the very 
same statute, and the former decision cannot be pleaded as an estoppel, hat can be relied on only 
as a precedent”. 
Once a statute is declared void under art. 13(Z) or 13(2) by this Court, that declara- 
tion has the force of law, and the statute so declared void is no longer law qua per- 
sons whose fundamental rights are thus infringed. In America there is no similar 
statutory provision, and that being so, the doctrine enunciated by the learned author 
can have no application here. In this country once a law has been struck down as 
unconstitutional law by a Court, no notice can be taken ef that law by any Court, 
and in every case an accused person need not start proving that the law is uncon- 
stitutional. The Court is not empowered to look at that part of the law which has 
been declared as void, and therefore there is no onus resting on the accused person 
to prove that the law that has already been declared unconstitutional is uncon- 
stitutional in that particular case as well. The Court has to take notice only of what 
the law of the land is, and convict the accused only if he contravenes the law of the 
land. 

Our learned brother Jagannadhadas J. took the view that the only appropriate 
way of giving effect to the judgment in Balsara’s case was by engrafting an exception 
or proviso to s. 13(5) in the light of that decision and that the onus of proving the 
exception was on the accused person. This, in opr judgment, is again not a true ap- 
proach to the question. As pointed out by ‘the learned Judge himself, the Court has 
no power to re-write the section. It has to be kept intact. The Court therefore has 
no power to engraft an exception or a proviso on s. 13(6) of the Bombay Prohibition 
Act. Apart from this circumstance it seems plain that unless there is a power to 
make a law inconsistent with the provisions of Part III of the Constitution, there can 
be no power to engraft an exception of the nature suggested by our brother. An 
exception or proviso can only be engrafted for the purpose of excluding from the sub- 
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stantive part of thesection certain matters which but for the proviso would be within 
it; But when there is no power to enact at all what is proposed to be embodied in the 
exception, there is no power to enact an exception by enacting a law which the Legis- 
. lature is not competent to make. The State has no power to make a law abridging 
fandamental rights and therefore there is no power to engraft an exception, by taking 
something out of a law which cannot be enacted. It is, therefore, difficult to treat 
what was declared void in Balsare’s case as an exception to s. 13(6) of the Bombay . 
Prohibition Act and apply the rule enunciated in s. 105 of the Evidence Act to the 
case of the appellant. The only correct approach to the subject is to ignore the part 
of the section declared void by this Court in Balsara’s case and see if the prosecution 
has succeeded in bringing the offence home to the accused on the part of the section 
that remains good law. 

With the observations made above the opinion in this case is returned to the bench 
which originally heard the appeal. 


Das J. I respectfully beg to differ from the opinion of the majority of this Court 
just delivered by my Lord the Chief Justice. It is, therefore, incumbent on me to 
formulate my answer to the question referred to this Constitution Bench and state 
shortly the reasons in support thereof. 

It is necessary at the outset to refer to the relevant statutory provisions bearing 
on the question. The appellant before us was prosecuted on a charge under s. 13 
read with s. 66(b) of the Bombay Prohibition Act, 1949 (Act XXV of 1949). The re- 
levant part of s. 66(b) of the Act which is the penal section reads as follows : 

“66. Whoever in contravention of the provisions of this Act... 

(a) ase 

(b) consumes, uses, possesses or transports any intoxicant or hemp, 

(e) as 

(a) 

shall, on conviction, be punished,... * 
By s. 2(22) “intoxicant” is defined as meaning 

“any liquor, intoxicating drug, opium or any other substance which the State Government 
may, by notification in the Oficial Gazette, declare to be an intoxicant.” 
Read in the light of this definition, consumption, use, etc., of “liquor” is within the 
mischief of this section. Further, it will be noticed that what is made punishable is 
not consumption, use, etc. of liquor simpliciter but consumption, use, etc., of liquor 
‘in contravention of the provisions of this Act”. The prosecution, as the charge 
shows, relied on s. 13 as wep ee provision of the Act in contravention of which the 
consumption, use, etc., was alleged to have been made by the appellant who was the 
accused person. That section is to be found in Chap. III headed “Prohibitions.” 
So far as it is material for our purpose, it runs thus: 

“13. No person shall— 

(a) 

(b) consume or use liquor ; or 

(e) ...” 
By s. 2(24) “liquor” is defined as including— 

“(a) spirits of wine, denatured spirits, wine, beer, toddy and all liquids consisting of or 
containing alcohol; and 

(b) any other intoxicating substance which the State Government may, by notification 
in the Official Gazette, declare to be liquor for the purposes of tlis Act.” 
Therefore the prohibition of s. 13(6) extends to the consumption or use of each and 
everyone of the above enumerated items which are included in the definition of 
“liquor”. It follows that whoever consumes or uses any of these enumerated sub- 
stances contravenes the provisions of s. 13(6) and consumption or use of any of these 
substances in contravention of this provision is an offence punishable under s. 66 (b). 

The Bombay Prohibition Act containing the above provisions came into force on 
May 20,1949. Itis conceded on all hands that it was a perfectly valid piece of legis.. 
lation enacted well within its legislative competency by the then Bombay Legislative 
Assembly. Then came the Constitution of India on January 26, 1950. Article 19 
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(1)(f) gives to all citizens the fundamental right to acquire, hold and dispose of property. 
By sub-art.(6), however, it is provided that nothing in cl.(f) shall affect the operation 
of any existing law in so far as it imposes, or prevents the State from making any law 
imposing, reasonable restrictions on the exercise of the right conferred by sub-cl.(f) 
either in the interests of the general public or for the protection of the interests of 
any Scheduled Tribe. The Bombay Prohibition Act, 1949, was an existing law. 
By virtue of sub-art.(5) the right conferred by sub-cl.(f) cannot affect the operation 
of the Act in so far as it imposes reasonable restrictions of the kind mentioned in that 
sub-article. If, however, this existing law imposes restrictions which are wnreasona 
ble, then it becomes inconsistent with the right guaranteed to the citizens by art. 19(Z)(f) 
and consequently under art. 13(1), “shall, to the extent ofeuch inconsistency, be void.” 
It is beyond all dispute that it is for the Court to judge whether the restrictions im- 
posed by any existing law or any part thereof on the fundamental rights of citizens 
are reasonable or unreasonable in the interests of the general public or for the pro- 
teotion of the interests of any Scheduled Tribe. Ifthe Court holds that the restric- 
tions are unreasonable, then the Act or the part thereof which imposes such tmreason- 
able restrictions comes into conflict and becomes inconsistent with the fundamental 
right conferred on the citizens by art. 19(Z)(f) and is by art. 13(Z) rendered void, not 
in toto or for all purposes or for all persons but “to the extent of such inconsistency”, 
i.e. to the extent it is inconsistent with the exercise of that fundamental right by the 
citizens. This is plainly the position, as I see it. 

Shortly after the commencement of the Constitution the validity of the Bombay 
Prohibition Act was challenged in its entirety. One F. N. Balsara, claiming to be an 
Indian citizen, prayed to the High Court at Bombay, inter alia, for a writ of manda- 
mus against the State of Bombay and the Prohibition Commissioner ordering them 
(i) to forbear from enforcing against him the provisions of the Prohibition Act and 
(it) to allow him to exercise his right to possess, consume and use certain articles, 
namely, whisky, brandy, wine, beer, medicated wine, cau-de-cologne, lavender water 
and medicinal preparations containing alcohol. The High Court, agreeing with some 
of the petitioner’s contentions and disagreeing with others, declared some of the pro- 
visions of the Act to be invalid and the rest to be valid. Both the State of Bombay 
and the petitioner Balsara appealed to this Court after obtaining a certificate from 
the High Court under art.132(Z) of the Constitution. The judgment of this Court in 
those appeals was pronounced on May 25, 1951. See The State of Bombay v. F. N. 
Balsarat. 8o far as it is material for our present purpose this Court held— 

(1) that under entry 31 of List IL of the Seventh Schedule to the Government of 
India Act, 1935, the Provincial Legislatures had the power to make laws with respect” 
to “intoxicating liquors, that is to say, the production, manufacture, possession, 
transport, purchase and sale of intoxicating liquors” and there was, therefore, no 
legislative incompetency in the Bombay Legislature to enact the Bombay Prohibi- 
tion Act, 1949; 

(2) that the word “liquor” as understood in India at the time of the Government 
of India Act, 1935, covered not only those alcoholic liquids which are generally used 
as beverages and produce intoxication, but also liquids containing alcohol and, there- 
fore, the definition of “liquor” contained in s. 2(24) of the Act was not ultra vires, 
and 

(3) that the restrictions imposed by ss. 12 and 13 of the Act on the possession, 
sale, use and consumption of liquor were not reasonable restrictions on the fundamental 
right guaranteed by art. 19(Z)(f), so far as medicinal and toilet preparations containing 
alcohol were concerned and that the said sections were invalid so far as they pro- 
hibited the possession, sale, use and consumption of these articles, but that those 
sections were not wholly void on this ground as the earlier categories mentioned in the de- 
finition of liquor,—namely, spirits of wine, methylated spirit, wine, beer and toddy were 
distinctly separable items which were easily severable from the last category, namely, 
all liquors containing alcohol and further that the last category of “all liquids con- 
sisting of or containing alcohol” were again capable of being split up in several sub- 
categories, e.g. liquid medicinal and toilet preparations containing alcohol and the 
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restrictions on the possession, sale, use and consumption of 'the earlier categories and 
all liquids containing alcohol other than medicinal and toilet preparations were not 
unreasonable. 
. nthe result this Court declared certain provisions of the Act invalid. Amongst 
the provisions declared invalid was s. 18(b), but it was so declared only “‘so far as it 
affects the consumption or use of such medicinal and toilet preparations containing 
alcohol’. This declaration, no doubt, was made pursuant to art. 13(Z) of the Con- 
stitution. The very foundation of this declaration was that the prohibition imposed 
by this section against the consumption or use of liquid medicinal or toilet prepara- 
tions was an unreasonable restriction on the exercise of the fundamental right of 
citizens to acquire, hold and dispose of property which in that case was liquid medi- 
cinal or toilet preparations containing alcohol. The law thus declared by this Court 
is, by virtue of art. 141 of the Constitution, binding on all Courts within the territory 
of ‘India. 

The offence with which the appellant was charged was alleged to have been com- 
mitted on May 29, 1961, that is to say, four days after this Court pronounced its 
judgment in Balsara’s case. On April 22, 1952, the learned Presidency Magistrate 
acquitted the appellant of that charge with the following remark : 

“The evidence also doss not go to show conclusively that the accused had consumed alcohol 
without a permit. There are certain medicinal preparations which are‘allowed to be used by 
law and there must be satisfactory evidence to show that the accusea has not consumed those 
tonics but only liquor for which he ought to have a permit.” 


The State appealed to the High Court against this order of acquittal. The High 
Court following its own earlier decision in Rangrao Bala v. State! reversed. the order of 
the Presidency Magistrate. Nether in the judgment of the Presidency Magistrate 
nor in the judgment of the Court was any reference made to the decision of this Court 
in Balsara’s caco. The appellant @ame up to this Court in appeal after having 
obtained special leave from this Court. 


. The appeal came up for hearing before a division bench of this Court consisting of 
Bhagwati, Jagannadhadas and Venkatarama Ayyar JJ. Bhagwati J. clearly and, 
if I may respectfully say so, correctly accepted the position that the declaration 
made by this Court in Balsara’ 8 case “was a judicial pronouncement and’ that even 
though under art. 141 of the Constitution the law declared by this Court was bind- 
ing on all Courts in India and is to be the law of the land the effect of that declaration 
was not to enact a statutory provision or to alter or amend, section, 13(b) of the Act.” 
Having accepted this position the learned Judge logically and, again I say with res- 
pect, correctly repelled the argument that the result of the decision in Balsara’s case 
was to introduce, not in term but in effect, an exception or proviso to s. 13(b) and 
that consequently the onus lay on the appellant to prove the existence of circumstances 
bringing his case within the exception or proviso as laid down in s. 105 of the Evi- 
dence Act. The learned Judge, however, observed :— 

“The only effect of the declaration was that the prohibition enacted in seotion 13(b) was to 

be enforceable in regard to the consumption or use of validly prohibited liquor, i.e., spirits of 

- wine, methylated spirits, wine, beer, toddy and all non-medicinal and non-toilet liquid prepara- 

tions consisting of or containing alcobol. The prohibition which was enacted in section 13(b) 

against the consumption or use of liquor - ould in tre light of the declaration made by this Court 

only refer to the consumption or use of validly probibited liquor, i.e. spirits of wine, methylated 

spirits, wine, beer, toddy and all non-medicinal and non-toilet liquid preparations consisting of 

or containing alcohol, and that was the only prohibition which could he enforced under 
section 13(b) and the penal section 66(8). ” 


The learned Judge proceeded to illustrate how the effect of the declaration could 
be worked out : 

“The effect of the declaration on the provisions of section 13(8) could be worked out in any 
of the following modes : 

No person shall consume or use spirits of wine, methylated spirits, wine, beer, toddy and 
all liquids consisting of or containing alcohol as are not or which are not or other than or save 
ot except or provided they are not or but shall not include liquid medicinal or toilet preparations 


1 (1961) 54 Bom. L. R. 326, 


586 THE BOMBAY LAW. REPORTER, <. + [Von Bvit. 


containing alcohol of all nén“medioinal and non-toilet liquid preparations consisting of or con- 
taining alcohol. 

Whon these sevoral interpretations were possible in regard to the effect of the declaration 
on the provisions of section 13(b) where would be the justification for interpreting the effect of 
the Declaration to be that of grafting an exception or proviso on section 13(b) so as to attract 
the operation of the provisions of section 105 of the Evidence Act ? It is clear that where several 
interpretations are possible, the Court should adopt an interpretation favourable to the accused, 
rather than one whi’ h casts an extra or special burden upon him, which if at all should be done 
hy clear and unequivocal provision in that behalf rather than in this indirect manner. (See also 
In re Kanakasabait Pillat')” 

With the utmost respect to the learned Judge, the modes of working out the effect 
of the declaration indicated by him clearly involve the acceptance of one or other 
of the different forms of amendment of the section, although according to his views 
expressed earlier in his judgment the effect of the declaration was not to alter or 
amend s. 13(b) of the Act. Venkatarama Ayyar J., however, took the view that as 
the Court had no legislative function and as judicial decisions did not amend or add 
to a statute but merely interpreted the law and declared whether it was valid or 
not, the result of a judicial declaration that a statute or any part thereof was not 
valid was only that no effect could be given to it in a Court of | law, but that it did 
not mean that the atatute or the part thereof declared void had gone out of the statute 
book after the Court’s decision. He also held that s. 105 of the Evidence Act would 
not in terms apply as art. 19(1)(f) could not be said to form an exception to s, 13(b). 
He rested his decision on the ground that the inclusive definition of “liquor” adopted 
in s. 2(24) of the Act having been held to be within entry 31 in List II of the Seventh 
Schedule to the Government of India Act, 1935, and, therefore, valid, that meaning 
shauld be its connotation in s. 13(b) as well and that under the section so read the 
offence would be established as soon as consumption or use of “liquor” so defined 
was established, and that the plea that what was consumed was medicinal preparation 
containing alcohol was really a plea that the section, insofar as it prohibits consump- 
tion or use of liquid medicinal or toilet preparations containing alcohol, infringed the 
citizens’ fundamental right under art. 19(1)(f) and was, therefore, unconstitutional 
as declared by this Court. His view was that it was for those who pleaded uncon- 
stitutionality to establish all the elements which would go to establish that plea. 
Jagannadhadas J. felt inclined to agree with the view of Venkatarama Ayyar J., 
but as that aspect of the matter had not been fully argued he passed on to the argu- 
ment canvassed before them, namely, that the part of the section declared invalid 
went out of the Act and the Act stood appropriately amended pro tanto. This, ac-. 
cording to the learned Judge, involved that the word “liquor” stood amended as 
“prohibited liquor” or that it was to be understood with this limited connotation. 
This argument he could not accept. His view was that what the decision in Balsara’s 
case had done was not to authorise the importation of a new definition or to rewrite 
the section, but, leaving the section intact, to treat the consumption or use of liquid 
medicinal or toilet preparations containing alcohol as taken out of the ambit of the 
section itself as the prohibition thereof was unconstitutional. This, according to 
the learned Judge, could only be done by grafting an appropriate exception or pro- ` 
viso into s. 13(8). 

The result of the hearing before that bench was that Bhagwati J. held that the 
appeal should be allowed but Jagannadhadas and Venkatarama Ayyar JJ. were 
for dismissing the appeal. An application for review was, however, made on the 
ground that the judgments of the learned Judges involved a decision on constifu- 
tional matters which that bench had no jurisdiction to decide but which could only 
be dealt with by a Constitution Bench. By an order made on April 26, 1954, under 
the proviso to sub-art.(3) of art. 145 that bench accordingly referred the following 
question for the opinion of the Constitution Bench, namely : 

“What is the effect of the declaration in 1951 8.0.R. 682 that clause (b) of section 18 of the 
Bombay Probibition Act, 1949, is void, under art. 13(1) of the Constitution, in so far as it affecta 
the consumption or use of liquid medicinal or toilet preparations containing aleohol, on the ground 
that it infringes art. 19(Z)(f) of the Constitution 2” 
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The effect of a judicial declaration of a statute as unconstitutional has been stated 
by Field J. in Norton v. Shelby Countyt to be that the statute is no law and that, 
in legal contemplation, it is to be treated as inoperative as though it had never been 
passed. Cooley, in his Constitutional Limitations, Vol. I, p. 382, has adopted this 
dictum of Field J. and expressed the view that where a statute is adjudged to be un- 
constitutional, itis as if it had never been. I am unable to accept the proposition so 
widely stated. Even American text book writers have felt that the statement of 
Field J. nesds to be somewhat qualified. (See Willoughby on the Constitution of the 
United States, Vol. I, p. 11 and Willis on Constitutional Law, p. 890). The dictum, 
it will be observed, related to a statute which was made after the commencement of 
the Constitution and which was in violation of the provisions of the Constitution. 
It cannot obviously apply to a case where a statute which was enacted before the 
commencement of the Constitution is declared to have become unconstitutional and 
void. In such a situation it cannot be said that the judicial declaration means that 
such a status is void for all purposes including past transactions that took place be- 
fore the commencement of the Constitution. The Bombay Act was an existing law 
and the declaration in Balsara’s case cannot and does not affect anything done 
under the Act prior to the commencement of the Constitution. It will be further 
noticed that the decision in Balsara’s case does not declare the entire Aot or even. 
the entire s. 13(b) tobe void. It only declares void a part of s. 13(b), that is to say, 
only that part of it which prohibits a citizen from consuming or using only liquid 
medicinal or toilet preparations containing alcohol. The section, in its entirety, 
is still enforceable against all non-citizens. Even as against citizens the prohibition 
of the section with respect to the consumption or use of the earlier categories of 
liquor, namely, “spirits of wine, denatured spirits, wine, beer, toddy” is fully opera- 
tive. Moreover, even the prohibition against consumption or use of the last category 
of liquor, namely, “all liquids consisting ofor containing alcohol” remains operative 
even a8 against citizens except in so far as it prohibits them from consuming or usi 
liquid medicinal or toilet preparations containing alcohol. In such a situation the 
passages from Cooley on Constitutional Limitations and the dictum of Field J. can 
have no application. This is put beyond controversy by the decision of this Court 
in Kesavan Madhava Menon v. The State of Bombay*. The Bombay Act being an 
existing law, the declaration made by this Court in Balsara’s case must be taken 
to have been made under art. 13(Z). The article does not in terms make the existing 
laws which are inconsistent with the fundamental rights void ab initio or for all pur- 
poses. The declaration in Balsara’s case, as I understand it, is that the prohibition 
contained in s. 13(b) against the consumption or use of one particular variety of 
liquid consisting of or containing alcohol, namely, liquid medicinal or toilet prepara- 
tions containing alcohol, imposes an unreasonable restriction on the exercise of a 
citizen’s fundamental right under art. 19(Z) (f) and is, therefore, unconstitutional and 
as such void to that extent. The result of it is that the prohibition of that part of 
3. 13(v) will be ineffective against and inapplicable to a citizen who consumes or uses 
liquid medicinal or toilet preparations a alcohol. No part of the section is 
obliterated or scratched out from the statute book or in any way altered or amended, 
for that is not the function of the Court. The judicial declaration that a part of the 
section is unconstitutional and void only nullifies that offending part in the sense 
that it renders that part ineffective against and inapplicable to a citizen who con- 
sumes or uses liquid medicinal or toilet preparations containing alcohol in exercise 
of his fundamental right. In other words, when a citizen is charged with an offence 
under s. 66(5)read with s. 13(b), he will be entitled to say—‘I am a citizen of India. 
I have consumed or used liquid medicinal or toilet preparations containing alcohol. 
I am entitled to do so under art. 19(Z)(f). The Supreme Court has in Balsara’s case 
declared the law, namely, that in such circumstances the prohibition of s. 13(b) 
is void as against me with, respect to such consumption or use of liquid medicinal or 
toilet preparations containing alcohol”. This plea, if substantiated. will be a com- 
plete answer to the charge. In short, the judicial declaration serves to provide a 
defence to a citizen who has consumed or used liquid medicinal or toilet preparations 


1 (1880) 118 U. 8. 4265, _ 2 [1951] 8. C. R. 228, 
3.0, 30 L. ed. 178. 8. 0. 53 Bom. L. R. 458, 


588 THE BOMBAY LAW REPORTER. {yöt ivit. 


containing alcohol. Test the matter in this way. Suppose after the declaration a 
person is charged with an offence under s. 66(5) read with s. 13(b) and in such a case 
the prosecution proves that the accused has taken alcohol in some form or other, as is 
the evidence of the doctor in the present case. What is to happen if nothing further 
is proved by either party ? Surely, in such a situation a conviction must follow. 
If the accused person desires to avail himself of the benefit of the declaration in 
Balsara’s case, surely he must prove, first of all, that he is a citizen. The onus of this 
clearly lies on the accused. The next question is whether that is the only onus that 
lies on the accused. To my mind he has to allege and prove not only that he is a 
citizen but that he has consumed or used liquid medicinal or toilet preparations con- 
taining alcohol, andit is only on such proof that he can claim the benefit of the decla- 
ration of law made in Balsara’s case and establish his defence. The very basis of 
that declaration is that a citizen has the fundamental right to consume or use liquid 
medicinal or toilet preparations containing alcohol and s. 13(b),inso far as it prohibits 
such consumption or use, imposes an unreasonable restriction on his fundamental 
right under art. 19(Z)(f). In other words, the onus is on him to establish the situa- 
tion or circumstances in which that part of the section which has been declared to be 
void should not be applicable to him. If he establishes the fact that he is a citizen 
and that he has consumed or used such liquid, then the declaration in Balsara’s case 
will establish the law, namely, that the prohibition of s. 13(b) and the penalty under 
8. 66(b) are not applicable to him being inconsistent with his fundamental right. 
To say that after the judicial pronouncement the section should be read qua a citizen 
as if liquid medicinal or toilet preparations are not there or that the ambit of the 
offence has narrowed down to a prohibition against the consumption or use of only 
the earlier categories of liquor set forth in the definition is, to my mind, tentamount 
to saying covertly, if not openly, that the judicial pronouncement has to that extent 
amended the section. To say that after the declaration the offence has become limit- 
ed to the consumption or use of prohibited liquor is to alter or amend the definition 
of liquor although it has been held to be valid. I repeat that it is not within the com- 
petence of a Court to alter or amend a statute and that the effect of the declaration 
made by this Court in Balsara’s case is not to lift or take away or add anything out 
of or to the section at all. What it does is to declare, as a matter of law, that in a 
certain situation, namely, when liquid medicinal, er toilet preparations containing 
alcohol are consumed or used, a certain part of s. 13(), that is to say, that part of it 
which prohibits the consumption or use of liquid medicinal or toilet preparations con- 
taining alcohol, shall be void gua a particular class of persons, namely, citizens. In 
other words, the declaration in Balsara’s case serves to provide a defence only to a 
citizen who has consumed or used liquid medicinal or toilet preparations. It is for 
the accused person, who seeks to ward off the applicability of the section to him by 
having resort to the declaration made in Balsara’s case, to establish the situations 
or circumstances on which that declaration is founded. In short a person who chal- 
lenges the validity of the section on the ground, of its unconstitutionality has the ad- 
vantage of the declaration as a matter of law, but the facts on which that declara- 
tion is based have nevertheless to be established in each particular case where the 
declaration is sought to be availed of. I answer the question referred to us accord- 
ingly. 

It has been strenuously urged before us, as before the division bench, that such a view 
as to the effect of this Court’s declaration will run counter to the well established 
principle of criminal jurisprudence that the onus of establishing the charge is always on 
the prosecution, for it will throw the burden of proof on the accused person. This 
argument has considerably impressed Bhagwati J. and has also weighed with my 
learned colleagues on the present bench. It is, however, not unusual in certain 
classes of cases or in certain circumstances to throw the onus of proof of a defence 
on the accused person. Section 105 of the Indian Evidence Act is an instance in 
point. Section 114, ill. (a), of the same Act, is another provision to which reference 
may be made. Section 103 of this very Bombay Prohibition Act raises a very 
strong presumption of guilt and throws the burden on the accused to prove his 
innocence in certain cases. Take s. 96 of the Indian Penal Code which says— 


“Nothing is an offence which is done in the exercise of the right of private defence.” 
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Nobody will contend that this section requires the prosecution to prove that the acts 
constituting the offence charged against the accused were not done in the exercise 
of the right of private defence. It is obvious that this section serves to provide the 
accused person with a defence, hndif the accused person can prove that he did the act 
complained of in defence of his'person or property and if the acts were reasonable in 
the circumstances of the case, he establishes his defence. It is not necessary to 
multiply instances. It seems to me that the declaration in Balsara’s case gives a 
citizen who has consumed or used liquid medicinal or toilet preparations containing 
alcohol-a defence to a charge under s. 66(b) read with s. 13(b) of the Bombay Prohi- 
bition Act, but it is for the accused person to prove the facts on which that declara- 
tion of-law is founded. I see no hardship whatever in this,.for the requisite facts are 
within his special knowledge. To adopt the contrary view will be to ignore the 
sound principle well established in law that a judicial declaration of invalidity does 
not repeal, alter or amend a statute. 

As I hold that the declaration does not operate as an amendment of the section, 
I must logically hold, with respect to the view of Jagannadhadas J., that the declara- 
tion cannot be treated as having grafted an exception or proviso to s. 13(5). 

In coming to the conclusion that I have, I have in a large measure found myself 
in agreement with the views of Venkatarama Ayyar J. on that part of the case. 
I, however, desire to guard myself against being understood to agree with the rest of 
the observations to be found in his judgment, particularly those relating to waiver 
of unconstitutionality, the fundamental rights being a mere check on legislative power 
or the effect of the declaration under art. 13(1) being “relatively void”. On those 
topics I prefer to express no opinion on this occasion. 


Per Cugram. The reference is answered in accordance with the opinion of the 
majority. 

On receipt of the opinion the case was taken up for consideration by a bench com- 
posed of Mr. Justice Bhagwati, Mr. Justice Jagannadhadas and Mr. Justice Venkata- 
rama Ayyar. The Court pronounced the following order on September 24, 1954 :— 


Buaawatr J. We have received the opinion expressed by the Constitution 
Bench. According to that opinion, which is expressed in the majority judgment, 
the onus lay on the prosecution to prove that the alcohol of which the accused was 
smelling was such that it came within the category of prohibited alcohols. 

We have heard the learned Attorney-General on the question whether that onus 
has been discharged and he has frankly conceded that on the material placed before 
us it cannot be urged that that onus has been discharged by the prosecution. 

The result, therefore, is that the conviction of the appellant will be quashed and 
the fine, if paid, will be refunded. 

Conviction quashed. 


Presont: The Honble Mr. Mehr Chand Mahajan, Ohief Justice, Mr. Justico Mukherjca, 
' Mr. Justico Bose, Mr. Justice Jagannadhadas, and Mr. Justice Venkatarama Ayyar. 
ZAVERBHAI AMAIDAS v. THE STATE OF BOMBAY*. 

Essential Supplies (Temporary Powers) Act (XXIV of 1946), Sec. 7—Bombay Essontial Supplies 
(Temporary Powers) and the Essential Commodtties and Cattle (Control) (Enhancement of 
Penalties) Act (Bom. XXXVI of 1947), Sec. 2—Bembay Food Grains (Regulation of Movement 
and Sale) Order, 1949, s. 5(1)—Hssential Supplies (Temporary Powers) Amendment Act 
(LIT of 1950), Sec. 7—Government of India Act, 1985 [25 & 26 Geo. V, c. 42.3, Sec. 107(2)— 
Constitution of India, art. 254—Whether s. 2 of Bom. Act of 1947 prevails against s. 7 of Act 
XXIV of 1946—Legislation covering same ground both by Centre and Province—Whether law 
of Conire prevails over that of State—Principle of implied repeal whether applicable to question 
under art. 254(2) regarding further legislation. _ i 

Section 2 of the Bombay Essential Supplies (Temporary Powers) and the Essential Com- 
modities and Cattle (Control) (Enhancement of Penalties) Act, 1947, cannot prevail against 
8. 7 of tlie Essential Supplies (Temporary Powers) Act, 1946, as amended by the Essential 
Supplies (Temporary Powers) Amendment Act, 1950. 


* Decided, October 8, 1964. Criminal Appeal No. 31 of 1953. 
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By the proviso to art. 254(2) the Constitution of India has enlarged tho powers of Parliament, 
and under that proviso, Parliament can do what the Central Legislature could not under 
8. 107(2) of the Government of India Act, 1035, and enact a law adding to, amending, varying, 
or repealing a law of the State, when it relates to a matter mentioned in the Concurrent List. 

The principle embodied in s. 107(2) of the Government of India Act, 1935, and art. 254(2) 
of the Constitution of India, is that when there is legislation covering the same ground both 
by tho Centre and by the Province, both of them being competent to enact thosame, the law of 
the Centre should prevail over that of the State. The important thing to consider is whether 
the logislation is “in respect of the same matter.’ If the later legislation deals not with 
tho matters whioh formed tho subject of the earlier legislation but with other and distinct 
matters though of a cognate and allied character, then art. 254(2) will have no application. 

On a question under art. 254(1) of the Constitution of India whether an Aot of Parlia- 
ment prevails against a law of the State, no question of repeal arises; but the principlo 
on which tho rule of implied repeal rests, namoly, that if the subject-matter of the later 
logislation is identical with that of the earlier, so that both cannot stand together, then the 
earlier is repealed by the lator enactment, will be equally applicable to a question under 
art. 264(4) whether the further legislation by Parliamont is in respect of tho same mattor 
as that of the Stato law. : : 

Attorney Gonoral for Ontario v. Attorney-General for ths Dominion! and Smith v. Benabo', 
referred to. 


Tnx facts appear at 55 Bombay Law Reporter 387. 


I. O. Dalal and P. K. Chatterjee, for the appellant. 
M. O. Setalvad,Attorney-General for India, with P. A. Mehia and P. Q. Gokhale, 
for the respondent. 


VENEATARAMA AyyaR J. This isan appeal against the judgment of the High 
Court of Bombay dismissing a revision petition filed by the appellant against his 
aerate under s. 7 of the Essential Supplies (Temporary Powers) Act No. XXIV 
of 1946. 

The charge against the appellant was that on April6, 1951, he had transported 15 
maunds of juwar from his village of Khanjroli to Mandvi without a permit, and had 
thereby contravened s. 5(1) of the Bombay Food Grains (Regulation of Movement 
and Sale) Order, 1949. The Resident First Class Magistrate of Bardoli who tried 
the case found him guilty, and sentenced him to imprisonment till the rising of 
the Court and a fine of Rs. 600. The conviction and sentence were both affirmed by 
the Sessions Judge, Surat, on appeal. The appellant thereafter took up the matter 
in revision to the High Court of Bombay, and there, for tho first time, took the ob- , 
jection that tho Resident First Class Magistrate had no jurisdiction to try the case, 
because under s. 2 of the Bombay Act No. XXXVI of 1947 the offence was punishable 
with imprisonment, which might extend to seven years, and under the Second Sche- 
dule to the Criminal Procedure Code, it was only the Sessions Court that had juris. 
diction to try such offence. The answer of the State to this contention was that 
subsequent to the enactment of the Bombay Act No. XXXVI of 1947, the Essential 
Supplies (Temporary Powers) Act had undergone substantial alterations, and was 
finally re-cast by the Central Act No. LII of 1950; that the effect of these amend- 
ments was that Act No. XXXVI of 1947 had become inoperative, that the governing 
Act was Act No. LIT of 1950, and that as under that Aot, the maximum sentence 
for the offence in question was three years, the Resident First Class Magistrate had 
jurisdiction over the offence. - ao 

The revision petition was heard by a bench consisting of Bavdekar and Chainani 
JJ. Bavdekar J. was of the opinion that the amendments to the Essential Supplies 
(Temporary Powers) Act including the re-enactment of s. 7 in Act No. LII of 1950 
did not trench on the field covered by the Bombay Act No. XXXVI of 1947, which 
accordingly remained unaffected by them. Chainani J., on the other hand, hold 
that both Act No. XXXVI of 1947 and Act No. LII of 1950 related to the same sub- 
-ject-matter, and that as Act No. LII of 1950 was a Central legislation of a later date, 
it prevailed over the Bombay Act No. XXXVI of 1947. On this difference of opinion, 
the matter came up under s. 429, Criminal Procedure Code, for hearing before Chagla 


1 [1896] A.C, 348. 2 [1987]1 K. B. 518. 
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C. J., who agreed with Chainani J., that there was repugnancy between s. 7 of Aot 
No. LIT of 1950 and s. 2 of the Bombay Act No. XXXVI of 1947, and that under 
art. 254(2), the former prevailed ; and the revision petition was accordingly dismissed. 
Against this judgment, the present appeal has been preferred on a certificate under 
art. 132(1), and the point for determination is whether contravention of s. 5(1) of 

- the Bombay Food Grains (Regulation of Movement and Sale) Order, 1949, is 
punishable under s. 2 of the Bombay Act No. XXXVI of 1947, in whieh case the 
trial by the Resident First Class Magistrate would be without jurisdiction; or 
whether it is punishable under s. 7 of the Essential Supplies (Temporary Powers) 
Act, as amended by Act No. LII of 1950, in which case, the trial and conviction of 
the appellant by that Magistrate would be perfectly legal, 


It is now necessary to refer in chronological sequence to the statutes bearing on 
the question. We start with the Essential Supplies (Temporary Powers) Act No. 
XXIV of 1946 enacted by the Central Legislature by virtue of the powers con- 
ferred on it by 9 & 10, Geo. VI, c. 39. It applied to the whole of British India. 
Section 3 of the Act conferred power on the Central Government to issue orders for 
regulating the production, supply and: distribution of essential commodities, and 
under s. 4, this power could be delegated to the Provincial Government. Section 7(Z) 
provided for punishment for contravention of orders issued under the Act, and ran 
as follows : 

“If any person contravenes any order made under section 3, he shall be punishable with 
imprixonment for a term which may extend to three years or with fine or with both, and if the 
order so provides, any Court trying such contravention may direct that any property in respect 
of which the Court is satisfied that the order has been contravened shall be forfeited to His 
Majesty ; : ; 

Provided that where the contravention is of an ordor relating to foodstuffs which contains 

an express provision in this behalf, the Court shall make such direction, unless for reasons to be 
recorded in writing it is of opinion that the direction should not be made in respect of the whole, 
or, as the case may be, a part, of the property.” 
The State of Bombay considered that the maximum punishment of threo yoars’ 
imprisonment provided in the above section was not adequate for offences under the 
Act, and with the object of enhancing the punishment provided therein, onacted 
Act No. XXXVI of 1947. Section 2 of the said Act provided (omitting what is 
not material for the present purpose) that, , 

“Notwithstanding anything contained in the Essential Supplies: (Temporary Powers) Aot, 
1946, whoevor contravenes an order made or deemed to be made under section 3 of the said Aot,... 
shall be punished with imprisonment for-a term which may extend to seven years, but shall 
not, except for roasons to be recorded in writing, be less than six months .and shall also be liable 
to fine.” 


This section is avowedly repugnant to s. 7(1) of the Essential Supplies (Temporary 
Powors) Act. Section 107(2) of the Government of India Act, which was the Con- 
stitution Act then in force, enacted that, i 


“Where a Provincial law with respect to one of the matters enumerated in the Concurrent 
Legislative List contains any provision repugnant to the provisions of an oarlior Dominion law 
or an existing law with respect to that matter, then, if the Provincial law, having been regerved _ 
for the consideration of the Governor-General has received the assent of the Governor-General, 
the Provincial law shall in that Province prevail, but nevertheless the Dominion Legislature 
may at any time enact further legislation with respeot to the same matter.” i 
On the footing that the subject-matter of Act No. XXXVI of 1947 fell within the 
Concurrent List, the Bombay Government obtained the assent of the Governor- 
General therefor, and thereafter, it came into force on November 25, 1947. The position, 
therefore, was that by. reason of s. 107(2) of the Government of India, Act (Aot. No. 
XXXVI of 1947) prevailed in Bombay over s. 7 ofthe Essential Supplies (Temporary 
Powers) Act; but at the same time, it was subject under that section to all and any 
“further legislation with respect to the same matter”, that might be enacted by the 
Central Legislature. — : 

The contention of the State is that there was such further legislation by the Central 
Legislature in 1948, in 1949 and again in 1950, and that as a result of such legislation, 
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8. 2 of the Bombay Act No. XXXVI of 1947 had become inoperative. In 1948 there 
was an amendment of the Essential Supplies (Temporary Powers) Act, whereby the 
proviso to s. 7(1) was repealed and a new proviso substituted, which provided inter 
alia that, 

“where tho contravention is of an order relating to foodstuffs which eontains an express 
provision in this behalf, the Court shall direot that apy property in respect of which the order 
has been cdhtravened shall be forfeited to His Majesty, unless for reasons to be recorded in writ- 
ing it is of opinion that the direction should be made not in respoct of the whole, or as the case 
may be, a part of the property.” 


The Essential Supplies (Temporary Powers) Act was again amended in 1949. Under 
this amendment, the proviso to s. 7(/) was repealed, and a new clause substituted 
in the following terms : 


“(8) Where ths contravention is of an order rolating to foodstuffs, the Court shall (i}— 
sentencd any psrson convicted of such contravention te imprisonment for a term which may 
extend to three years and may, in addition, impose a sentence of fine, unless for reasons to be 
recorded, it is of opinion that a sentence of fine only will meet the ends of justice; and 

(ii) direct that any property in respsct of which the order has been contravened or a part 
thereof shall ba forfeited to His Majosty, unless for reasons to be recorded it is of opinion that 
such direction is not nacessary to be made in respsct of the whole, or, as the case may be, a part 
of the property.” 

Then came Central Act No. LIT of 1950, under which the old s. 7 was repealed and 
a new section enacted in the following terms: 

“(1) Lf any porson contravenes any order undor section 3 relating to cotton textiles, he 
shall bo punishable with imprisonment for a term which may extend to three years and shall also 
be liable to fine; and any property in respact of which ths order has baon contravened or such 
part thereof as to the Court may seem fit shall be forfeited to tho Government. 

(2) If any porson contravenes any order under section 3 rolating to foodstuffs,— 

(a) hə shall bo punishable with imprisonment for a term which may extend to three years 
and shall also be liable to fine, unless for roasons to ba recordod tha Court is of opinion that a 
sentenco of fine only will mset the ends of justice; and 

(b) any property in respect of which the ordər has been contravened or such part thereof 
as to the Court may seem fit shall be forfeited to the Governmant, unless for reasons to be recorded 
the Court is of opinion that it is not nocessary to direct forfeiture in respect of tho whole or, as 
tho caso may be, any part of the property: 

Provided that where the contravention is of an order presoribing the maximum quantity 
of any foodgrain that may lawfully be possessed by any p2rson or olass of parsons, and the person 
contravening the ordor is found to have bsen in possession of foodgrains oxceeding twice the, 
maximum quantity so prescribed, the Court shall— 

(a) sontence him to imprisonment for a term which may extend to seven years and to a 
fine not legs than twonty times the value of the foodgrain found in his possession, and 

(b) diroct that the whole of such foodgrain in oxcess of the prescribed quantity shall bo 
forfeited to the Government, 

Explanation :—A pərson in possession of foodgrain which does not exceed by more than 
five maunds the meximum quantity so prescribed shall not be deemad to be guilty of an offence 
punishable under the proviso to this sub-section. 

(3) Ifany person contravenes any order under section 3 relating to any essential commodity 
other than cotton textiles and food-stuffs, he shall be punishable with imprisonment for a term 
which may extend to three years, or with fine or with both, and if the order so provides, any 
proporty in respect of which the Court is satisfiod that the order has been contravened may bo 
forfeited to the Government. 

(4) If any person to whom a direction is given under sub-section (4) of section 3 fails to 
comply with the direction, he shall be punishable withimprisonment for a term which may extend 
to three yoars, or with fine, or with bot 

It must be mentioned that while the amendments af 1948 and 1949 were made 
when s. 107(2) of the Government of India Act was in force, the Constitution of 
India Act had come into operation, when Act No. LII of 1950 was enacted. Article 
264(2) of the Constitution is as follows: 

“Whore a law made by the Legislature of a State specified in Part A or Part B of the Firat 
Schedule with respect to one of the matters enumerated in the Concurrent List contains any 
provision repugnant to the provisions of an earlier law made by Parliament or an existing law 


. 
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with respect to that matter, then, the law so made: by the Legislature ‘of such State shall, if it ' 
has been reserved for the consideration of the President and has received his assent, prevail 
in that State : es : 

Provided that nothing in this clause shall prevent Parliament from enacting at any time 
any law with respect to the same matter including a law adding to, amending, varying or repeal- 
ing the law so made by the Legislature of the State.” 

This is, in substance, a reproduction of s. 107(2) of the Government of India Act, 
the concluding portion thereof being incorporated in a proviso with further additions. 
Discussing the nature of the power of the Dominion Legislature, Canada, in relation 
to that of the Provincial Legislature, in a situation similar to that under s. 107(2) 
of the Government of India Act, it was observed by Lord Watson in Attorney-General’ 
for Ontario v. Attorney-General for the Dominion} that though a law enacted by the 
Parliament of Canada and within its competence would override Provincial legis- 
lation covering the same field, the Dominion Parliament had no authority conferred 
upon it under the Constitution to enact a statute. repealing directly any Provincial 
statute. That would appear to have been, the position under s. 107(2) of the Govern- 
ment of India Act with reference to the subjects mentioned in the Concurrent List. 
Now, by the proviso to art. 254(2) the Constitution has enlarged the powers of Par- 
liament, and under that proviso, Parliament can do what the Central Legislature 
could not under s. 107(2) of the Government of India Act, and enact a law adding to, 
amending, varying or repealing a law of the State, when it relates to a matter men- 
tioned in the Concurrent List. The position then is that under the Constitution, 
Parliament can, acting under the proviso to art. 254(2), repeal a State law. But 
where it does not expressly do so, even then, the State law will be void under that 
provision if it conflicts with a later “law with respect to the same matter” that may 
be enacted by Parliament. 

In the present case, there was no express repeal of the Bombay Act by Act No. LI 
of 1950 in terms of the proviso to art. 254(2). Then the only question to be decided 
is whether the amendments made to the Essential: Supplies (Temporary Powers) 
Act by the Central Legislature in 1948, 1949 and 1950 are “‘further legislation” falling 
within s. 107(2) of the Government of India Act or “law with respect to the same 
matter” falling within, art. 264(2). The important thing to consider with reference 
to this provision is whether the legislation is “in respect of the same matter.” If 
the later legislation deals not with the matters which formed the subject of the earlier 
legislation but with other and distinct matters though ofa cognate and allied charac- 
ter, then art. 254(2) will have no application. The principle embodied in s. 107(2) 
and art. 254(2) is that when there is legislation covering the same ground both by 
the Centre and by the Province, both of them being competent to enact the same, 
the law of the Centre should prevail over that of the State. 

Considering the matter from this standpoint, the first question to be asked is, what 
is the subject-matter of the Bombay Act No. XXXVI of 1947? The preamble 
recites that it was “to provide for the enhancement of penalties for contravention 
of orders made under the Essential Supplies (Temporary Powers) Act, 1946”. Then 
the next question is, what is the scope of the subsequent legislation in 1948, 1949 
and 1950 % As the offence for which the appellant has been convicted was committed 
on April6, 1951, it would be sufficient for the purpose of the present appeal to consider 
the effect of Act No. LII of 1950, which was in force on that date. By that Act, 
s. 7(1) of the Essential Supplies (Temporary Powers) Act as passed in 1946 and as 
amended in 1948 and 1949 was repealed, and in its place, a new section was substituted. 
The scheme of that section is that for purposes of punishment, offences under the 
Act are grouped under three categories—those relating to cotton textiles, those 
relating to foodstuffs, and those relating to essential commodities other than textiles 
or foodstuffs. The punishments to be imposed in the several categories are separately 
specified. With reference to foodstuffs, the punishment that could be awarded when 
the offence consists in possession of foodgrains exceeding twice the maximum pre- 
scribed, is imprisonment for a term which may extend to seven years, with further 
provisions for fine and forfeiture of the commodities. In other cases, there is the 
lesser punishment of imprisonment, which may extend to three years. Section 7 


1 [1896] A. C. 848. 
L. R.—38 
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is thus a comprehensive code covering the entire field of punishment for offences 
under the Act, graded according to the commodities and to the character of the 
offence. The subject of enhanced punishment that is dealt with in Act No. XXXVI 
of 1947 is also comprised in Act No. LIT of 1950, the same being limited to the case 
of hoarding of foodgrains. We are, therefore, entirely in agreement with the opinion 
of Chagla C. J. and Chainani J. that Act No. LIT of 1950 is a legislation in respect 
of the same matter as Act No. XXXVI of 1947. 


Bavdekar J., who came to the contrary conclusion, observed, and quite correctly, 
that to establish repugnancy under s. 107(2) of the Government of India Act, it 
was not necessary that one legislation should say “do” what the other legislation 
says “‘don’t” and that répugnancy might result when both the legislations coverod 
the same field. But he took the view that the question of enhanced penalty under 
Act No. XXXVI of 1947 was a matter different from that of punishment under 
the Essential Supplies (Temporary Powers)-Act, and as there was legislation in 
respect of enhanced penalty only when the offence was possession of foodstuffs in 
excess of twice the prescribed quantity, the subject-matter of Act No. XXXVI of 
1947 remained untouched by Act No. LII of 1950 in respect of other matters. In 
other words, he considered that the question of enhanced punishment under Act 
No. XXXVI of 1947 was a matter different from that of mere punishment under 
the Essential Supplies (Temporary Powers) Act and its amendments; and in this, 
with respect, he fell into an error. The question of punishment for contravention 
of orders under the Essential Supplies (Temporary Powers) Act both under Act 
No. XXXVI of 1947 and under Act No. LIT of 1950 constitutes a single subject- 
matter and cannot be split up in the manner suggested by the learned Judge. On 
this principle rests the rule of construction relating to statutes that 

“when the punishment or penalty is altered in degree but not in kind, the later provision 
would be considered as superseding the earlier one.” 

(Maxwell on Interpretation of Statutes, 10th edn., pp. 187 and 188). 

“It is a well settled rule of construction”, observed Goddard J. in Smith v. Benabo,! “that 
if a later statute again describes an offence created by a previous one, and imposes a different 
punishment, or varies the procedure, the earlier statute is repealed by the later statute: sco 
Michell v. Brown®, per Lord Campbell.” f 

It is true, as already pointed out, that on a question under art. 254(1) whethor 
an Act of Parliament prevails against a law of the 8tate, no question of repeal arises; 
but the principle on which the rule of implied repeal rests, namely, that if thesubject- 
matter of the later legislation is identical with that of the earlier, so that they cannot 
both stand together, then the earlier is repealed by the later enactment, will be equally 
applicable to a question under art. 264(2) whether the further legislation by Parlia- 
inent is in respect of the same matter as that of the State law. We must accordingly 
hold that s. 2 of Bombay Act No. XXXVI of 1947 cannot prevail as against s. 7 
of the Essential Supplies (Temporary Powers) Act No. XXIV of 1946 as amendod 
by Act No. LIT of 1950. 

The appellant also sought to argue that the subject-matter of the legislation in 
Act No. XXXVI of 1947 was exclusively in the Provincial List, and that s. 107(2) of 
the Government of India Act and art. 254(2) of the Constitution which apply only 
with reference to legislation on subjects which are in the Concurrent List, have no 
application. The very legislation on which the appellant relies, viz. Act No. XXXVI 
of 1947, proceeds, as already stated, on the basis that the subject-matter is in the 
Concurrent List. The appellant raised this question before the learned Judges of 
the Bombay High Court, and they rejected it. In the application for leave to appeal 
to this Court which was presented under art. 132(1), the only ground that was put 
forward as involving a substantial question as to the interpretation of the Constitu- 
tion was, whether the Bombay Act No. XXXVI of 1947 was repugnant and void 
under art. 254 of the Constitution. No other question having been raised in the 
petition, we must decline to permit the appellant to raise this point. 

In tho result, the appeal fails and is dismissed. 

Appeal dismissed. 


1 [10937] 1 K. B. 518, 528. ; 2 (1858) 1 El, & El. 267, 274, 
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Present : The Hon'ble Mr. Mehr Chand Mahajan, Ohsef Justice, Mr. Justice Mubherjea, Mr. J ustics 
Bose, Mr. Justice Jaqgannadhadas and Mr. Justice Venkatarama Ayyar. 


THE STATE OF BOMBAY v. BHANJI MUNJI.* 


Bombay Land Requisition Act (Bom. XXXIII of 1948), Seos. 5, 6, 4(3)—Oonstitution of India, 
arts. 19(1)(f), 19(5), 81(2)—Whether ss. 6(4)(a) and (1) ultra vires of arts. 19(1)(f) -and 81(2) 
—Applicability of arts. 19(1)(f} and 31—Statute intending acquistion of property for purposes 
of State or publio—Whether necessary in statuts to expressly state such purpose—Omiseion to 
sot out purpose of requisition in orders made under Act whether fatal to such ordere—Finding 
accommodation for homeles, whether a public purpose. 

Sections 6(4)(a) and 5(1) of the Bombay Land Requisition Act, 1948, aro not wltra vires 
arts. 19(1)(f) and 31(2) of the Constitution of India.. 

Artiole 19(2)(f) of the Constitution of India read with cl.(5) postulates the existence, of 
property which can be enjoyed and over which rights oan be exercised, becauso otherwise tho 
reasonable restrictions contemplated by ol.(6) could not be brought into play. Tf there is 
no property which can be acquired, held or disposed of, no restriction can be placed on the 
exorcise of the right to acquire, hold or dispose of it, and as cl.(5) contemplates the placing 
of reasonable restrictions on the exercise of those rights, it must follow that the article 
postulates the existence of property over which these rights can be exercised. Whon overy 
form of enjoyment whioh normally accompanies an interest in this kind of property is takon 
away leaving the mere husk of title, art. 19(Z)(f) is not attracted. 

When there is a substantially total deprivation of property which is already held and enjoy- 
ed, one must turn to art. 31 to see how far that is justified. 

A. K. Gopalan v. The State, applied. 

The State of West Bengal v. Subodh Gopal Bose’, Dwarkadas Shrinivas of Bombay v. The 
Sholapur Spinning and Weaving Co. Lid., referred to. . 

It is unnecessary to state in express terms in the statute itself the preciso purpose for which 
property is being taken, provided from the whole tenor and intendment of the Act it could be 
gathered that the property was being acquired either for purposes of the State or for purposes 
of the public and that the intention was to benefit the community at large. 

The State of Bihar v. Maharajadhtraja Sir Kameshwar Singh of Darbhanga‘, followed. 

It is not necessary to set out the purpose of the requisition in the orders of requisition made 
under s. 6(4){a) or s. 5( 7) of the Bombay Land Requisition Act, 1948. An omission to set out 
the purpose in the orders is not fatal so long as the facts are established to the satisfaction of 
the Court in some other way. 

Biswabhusan Nath $. The State of Orissa’, applied. 

Tho Constitution authorises requisitions for a public purpose. Where, therefore, the pur- 
pose is finding accommodation for the bomeless and a vacanoy is allotted to a person who is 

* in fact houseless, the purpose is fulfilled. 

A, wide discretion must be left to Government to carry out ho policy of the Bombay Land 
Requisition Aot. Ifthe number of vacancies is small and the number of the homeless is large, 
it is evident that there must be some picking and choosing. So long as thiais done on broad 
lines of principle and reasonably, the Courts cannot interfere simply because some other 
methods are also possible, even if the Courts think they are better, forin the end Government 
must be left to determine which of many possible schemes is the best. 


Tan facts are stated at 54 Bombay Law Reporter 693. 


M. C. Setalvad, Attorney-Ganeral of India, C. K. Duphtary, Solicitor-General of 
India, with H. M. Seervai, P. A. Mehta and P. G. Gokhale, instructed by R. H. Dhe- 
bar, for the appellant. > 

B. Sen, N. A. Palkhivela and I. N. Shroff, for the respondents. 


Boss J. This judgment will govern Civil Appeals Nos. 146 and 147 of 1952 as 
well. We will first deal with the questions that are common to them all. They ariso 
out of three petitions made in the Bombay High Court for writs of mandamus under 
art. 226 of the Constitution. The writs have been granted and the State of Bombay 
appeals, i 

The facts are these. The Governor of Bombay,.acting through the Assistant 


* Dectded, October 12, 1954. Civil Appeal 3 [1954] 8. ©. R. 674, 
No. 145 of 1952. s. o. 56 Bom. L. R. 681. 
1 [1950] 8. O. R. 88. 4 [1952] S. C. R. 889, 940. 
2 Hosa 8. ©. R. 587., 5 Oriminal Appeal No. 33 of 1953 `(8.0.) 
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Controller of Accommodation, isued orders under s. 6(4)(a) of the Bombay Land 
Requisition Act, 1948, in Civil Appeals Nos. 145 and 146 of 1952 and under s. 5(7) 
in Civil Appeal No. 147 of 1952, requisitioning the premises of the three respondents. 
The question is whether these orders are ulira vires. They are attacked on a number 
of grounds, the first of which goes to the root of the matter. Itis contended that these 
two sections are wlira vires arts. 19(1)(f) and 31(2) of the Constitution. 

The respondents are either the owners or the tenants of the premises requisitioned. 
In Civil Appeal No. 145 of 1952 the respondents -are uncle and nephew. The uncle, 
who is respondent No. 1, is the tenant. Respondent No. 2 is his nephew. He 
and his family live with respondent No. 1 in the requisitioned premises. In Civil 
Appeal No. 146 of 1952 the premises ara ownedwby a trust. Respondents Nos. l 
and 2 are the trustees and respondent No. 3 olaims to be a licensee living on the pre- 
mises. The State of Bombay contends that he is a tenant but that is no longer of 
consequence because of the assurance given by the learned Attorney-General that 
the possession of the petitioners in this case will not be disturbed for any reason 
arising out of these proceedings. In Civil Appeal No. 147 of 1952 there is only one 
respondent, a private limited company, which occupies the requisitioned premises 
as a tenant for the purposes of its business. f 

The Act of 1948 would have expired in April 1950 but its life was extended by 
Bombay Act II of 1950. Later, ss. 5 and 6 were amended by Bombay Act XXXIX. 
of 1950. As the later Acts were after the Constitution and as the life of the main 
Act was extended after the Constitution came into force, it is said that they are all 
hit by arts. 19(2) (f) and 31(2), firstly, because the restrictions imposed on the right 
to hold, acquire and dispose of property are neither reasonable nor in the interests 
of the general public and, secondly, because the Act does not require that there should 
be a public purpose. 

We will first deal with Civil Appeals Nos. 145 and 146 of 1952 where tenants and 
licensees are concerned. : 

In our opinion, art. 19(1)(f) does not apply to them. In The State of West 
Bengal v. Subodh Gopal Bose+ and Dwarkadas Shrinivas of Bombay v. The Sholapur 
Spinningand Weaving Oo. Lid.3, the majority of the Judges were agreed that arts. 19- 
(1)(f) and 31 deal with different subjects and cover different fields. Thére was some 
disagreement about the nature and scope of thédifference, but all were agreed that 
there was no overlapping. We need not examine those differences here because it is 
enough to say that art. 19(1)(f) read with cl.(5) postulates the existence of property 
which can be enjoyed and over which rights can be exercised, because otherwise the e 
reasonable restrictions contemplated by cl.(5) could not be brought into play. If 
there is no property which can be acquired, held or disposed of, no restriction can be 
placed on the exercise of the right to acquire, hold and dispose of it, and as cl.(5) 
contemplates the placing of reasonable restrictions on the exercise of those rights, 
it must follow that the article postulates the existence of property over which these 
rights can be exercised. In our opinion, this was decided in principle in A. K. Go- 
palan v. The State', where it was held that the freedoms relating to the person of a 
citizen guaranteed by art.19 assume the existence of a free citizen and can no longer 
be enjoyed if a citizen is deprived of his liberty by the law of preventive or punitive 
detention. In the same way, when there is a substantially total deprivation of pro- 
perty which is already held and enjoyed, one-must turn to drt. 31 to see how far that 
is justified. . 

It was argued as against this that this rule can only apply when there is a total 
deprivation of property and art. 19(1)(f) cannot be excluded if there is the slightest 
vestige of a right on which the article can operate. This has also been answered in 
substance in Dwarkadas Shrinivas of Bombay v. The Sholapur Spinning and Weaving 
Oo. Lid. These articles doal with substantial and substantive rights and not with 
illusory phantoms of title. When every form of enjoyment which normally accom- 
panies an interest in this kind of property is taken away leaving the ‘mere husk of 
title, art. 19(7)(f) is not attracted. As was said by one of us in Dwarkadas Shrinivas 


1 [1954] 8. C. R. 587. s. 0. 56 Bom. L. R. 681. 
2 [1954] S. 0. R. 674, 3 [1950] 8. C. R. 88. 
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of Bombay v. The Sholapur Spinning and Weaving Co. Lid. (p. 734): 

“...by substantial deprivation I mean the sort of deprivation that substantially robs a man 

of those attributes of enjoyment which normally accompany rights to, or an interest in, property. 
The form is unessential. It is the substance that we must seek”. 
In the present case, the right to occupy the premises has gone as also the right to 
transfer, assign, let or sub-let. What is left is but the mere husk of title in the lease- 
hold interest : a forlorn hope that the force of this law will somehow expend itself 
before the lease runs out. , 

That brings us to art. 31. The Act provides for compensation in s. 8, so all we 
have to see is whether the requisition was for a public purpose. 

The main Act is pre-Constitution and at that time there were no fundamental 
rights, accordingly it is understandable that the Act as then framed did not require 
or specify a public purpose, but despite that it did say, in the preamble, 

“Where as it is expedient to provide for the requisition of land” 
and ss. § and 6 as now amended contain the words 

“for the purpose of the State or any other public purpose”. 

Our present Chief Justice (Mahajan J.as he then was) pointed out in The State 
of Bihar v. Maharajadhiraja Sir Kameshwar Singh of Darbhanga? that— 

“it ig unnecessary to state in express terms in the statute itself the precise purpose for 
which property is being taken, provided from the whole tenor and intendment of the Act it could 
be gathered that the property was being acquired either for purposes of the State or for purposes 
of the public and that the intention was to benefit the community at large.” 

Following that decision we hold that the Act is not invalid for this reason. 

We now turn to the orders of requisition. They can only be upheld if they conform 
to the provisions ofthe Act. The first question, therefore, is, whether they were made 
for a State or public purpose as set out in ss. 5(1) and 6(4) ? Civil Appeals Nos. 145 
and 146 of 1952 have similar orders. We will examine them first. They are of 
different dates but in each case the order runs: 

“Whereas, on inquiry, it is found that the premises specified below had become vacant 
on or after—the month of May 1950. 

Now, therefore, in exercise of the powers conferred by clause (a) of sub-section(4) of section 
6 of the Bombay Land Requisition Act, 1948 (Bom. XXXII of 1948) the Government of Bombay 
is pleased to requisition the said premises etc.” 

The petitions in these two cases were filed on April 30 and 4, 1951, respectively. 
Affidavits in reply were made on June 18 and 19, and then in August 1951 the fol- 
Towing order was served on the petitioners : 

“In continuation of the order dated etc....the Government of Bombay is pleased to declare 
thab the premises mentioned in that order were requisitioned for & publio purpose, namely hous- 
ing a person having no housing accommodation on the date of the said order cited above”, 

It was argued that this subsequent specification of the purpose is ofno avail and that 
in any case it is an evident afterthought and not true. ` 

In our opinion, it is not necessary to set out the purpose of the requisition in the 
order. The desirability of such a course is obvious, because when it is not done, proof 
of the purpose must be given in other ways,and that exposes the authorities to the 
kind of charges we find here and to the danger that the Courts will consider them well- 
founded. But in itself an omission to set out the purpose in the order is not fatal 
so long as the facts are established to the satisfaction of the Court in some other way. 
The underlying principle of our decision in Biswabhusan Naik v. The State of Orissa’, 
applies here. 

In the present set of cases there is proof of a public purpose. It is given in the 
affidavits made on behalf of the State and in the subsequent orders just quoted, 
namely to house the homeless. At that time the housing situation in Bombay was 
acute, largely due to the influx of refugees. Questions of public decency, public 

` morals, public health and the temptation to lawlessness and crime, which such a 
situation brings in its train, at once arose ; and the public conscience was aroused on 


+ 


1 [1954] S. C. R. 674, 2 [1952] 8. O R. 889, %0. 
s. 6. 56 Bom. L. R. 681. 3 Criminal Appeal No. 33 of 1953 (s.c.) 
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the ground of plain humanity. A race of proprietors in tho shape of rapacious land- 
lords who thrived on the misery of those who could find no decent roof over their 
heads sprang into being. Even the efficiency of the administration was threatened 
because Government servants could not find proper accommodation. Milder efforts 
to cope with the evil proved ineffective. It was necessary therefore for Government 
to take more drastic steps and in doing so they acted for the public weal. There was 
consequently a clear public purpose and an undoubted public benefit. 

An attempt was made in argument to view the matter narrowly by concentrating 
on the individual and picking holes in isolated passages in the affidavit in reply. 
The argument was as follows. The facts are taken from the affidavit. 

In the year 1947 the Government of Bombay passed the Bombay Land Requisition 
Ordinance and invited applications for the allotment of vacancies from the general 
public. So far a general public purpose for the publi¢ good may be inferred. But 
the proper working of this scheme depended on the co-operation of thelandlords and 
tenants who were required by the law to give notice of vacancies in occupation as 
thoy arose. It was found that in a very large number of cases this was not done with 
the result that much of the accommodation which should have been available for dis- 
tribution was suppressed. Govermment accordingly introduced another class of 
beneficiaries, namely those who gave information about what it called ‘‘suppressed 
vacancies” and “nominal occupation”. It was decided to allot premises thus dis- 
covered to be vacant to the first informant provided he genuinely needed accommo- 
dation. The allottees in the present appeals are from that class. 

Despite this it was found that the number of applications so far exceeded the 
number of vacancies that there was not enough actommodation even for Govern- 
ment servants and Government purposes. Accordingly, in 1949, and again in 1950, 
Government declared that it would not consider further applications from the public 
as it had decided to restrict the allotments to Government and other public purposes. 
The result is that at the time of the present allotments there was no intention to bene- 
fit the public at large but to keep a privileged preserve for Government servants, 
and in order to put pressure on landlords and tenants to disclose vacancies which 
could be added to this privileged pool rewards were handed out to houseless first 
informers by giving them the vacancies they were instrumental in discovering. 
This, it was hoped, would show landlords and tenants that suppression did not pay 
and so they might as well obey the law, and that, in turn, would enable Government 
to benefit the only privileged class of persons it had any real intention of benefiting, 
namely its own officers and servants. This conclusion is strengthened by the fact 
that when the decision about suppressed vacancies and first informers was made in 
1947, and again when the Bombay Land Requisition Act was passed in 1948, there was 
no need for a public purpose. Bo runs the argument. 

Another argument was that in the affidavit in reply the State of Bombay says that 
the purpose of the legislation was to effect an equitable distribution. 

“The policy of the Government was that having regard to the fact that but for such intimation 
a vacancy would not have come to light at all, it was fair and just and conducive to an equitable 
distribution of accommodation that the premises should be allotted to the first informant provided 
he genuinely needs accommodation”. 
It was contended, and the contention prevailed in the High Court, that a decision to set 
apart a section of the much needed vacancies for the use of spies and informers as a - 
reward for their services, whether their need was as great as that of other houseless 
persons or not, was not equitable, and as the purpose of the legislation was said to ‘be 
the equitable distribution of vacant accommodation this fell outside its scope. 

In our opinion, this is not a proper approach to the problem. The Constitution 
authorises requisitions for a public purpose. The purpose here is finding accommoda- 
tion for the homeless. If therefore a vacancy is allotted to a person who is in fact 
houseless, the purpose is fulfilled. It might be possible to attack a given allotment 
on other grounds, such as fraud, invidious discrimination, nepotism, bribery or corrup- - 
tion, but none of that is alleged here. All that is said is that there was no public 
purpose. 

A wide discrction must be left to Government to carry out the policy of the Act. 
If the number of vacancies is small and the number of the homeless large, it is evident 
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that there must be some picking and choosing. So long as this is done on broad lines 
of principle and reasonably, the Courts cannot interfere simply because other methods 
are also possible, even if the Courts think they are better, for in the ond Government 
must be left to determine which of many possible schemes is the best. Government had 
to weigh many conflicting factors: the urgency of the situation, the need of ressona- 
ble dispatch, the expenditure of public funds which would be inevitable on long and 
protracted enquiries about the private affairs of thousands of applicants for accommoda- 
tion, the maintenance of public morale by ensuring that the honest landlord who 
did his quty did not suffer as against the dishonest person who suppressed his vacan- 
cies and made large and illicit profits under his “pugree” ; and in addition the equita- 
ble maxim that “equity helps the vigilant”. We hold that neither the order of re- 
quisition nor the order of allotment in Civil Appcals Nos. 145 and 146 of 1952 is 
ulira varies. 

In Civil Appeal No. 146 of 1952 a further question arises. Under the Act only 
premises (to which a special meaning is given) within the meaning of s. 4(3) can be 
requisitioned. It was urged that the premises in this case were not premises within 
the meaning of that definition, so it was said they could not be requisitioned. The 
question turns on whether the premises were “let’’ or “intended to be let’. The 
learned trial Judge threw the burden of proof on the State Government and told its 
learned counsel that he should proceed to prove this fact if he so desired. He replied 
that he did not intend to lead any evidence. It was explained to us that Government 
took up this attitude as it wanted a decision about where the burden lay as the ques- 
tion arises continually and cannot be decided when both parties adduce evidence. 
The learned Attorney-General gave an assurance that the possession of the petitioners 
in this case would not be disturbed ; all he wanted was a decision on the point. In 
the absence of any counter evidence the learned trial Judge accepted the facts proved 
by the petitioners’ affidavit and decided the matter in their favour. 

On appeal the learned Chief Justice of the Bombay High Court and Bhagwati 
J. upheld the view of the learned trial Judge Tendolkar J. In our opinion, the burden 
was wrongly placed. The petitioners came to Court with the allegation that Govern- 
ment had passed an illegal order against them. On the face of it, the order is not 
illegal. Government has authority under the law to make such orders, and prima 
facie the order complies with the provisions of the statute. It was, therefore, the 
duty of the petitioners to show that the order was illegal. This is particularly so here 
as the question whether the petitioners had let or had intended to let the building or a 
part of it was a matter on which they had special means of knowledge. However, 

ein view of the learned Attorney-General’s assurance, there is no need to go into this 
matter any further. This appeal will accordingly be dismissed because of the assu- 
rance given and there will be no order about costs throughout. 

In Civil Appeal No. 147 of 1952, the order of requisition was under s. 5(Z) but the 

same questions arise. As in the other two cases, no public purpose is mentioned and, 
as before, a second order setting out the purpose, housing a person without accommo- 
dation, was made in August 1951. For the reasons already given, we hold that there 
was a public purpose and that the orders here were valid. 
_ The only other question, namely, whether a mandamus can issue now, becomes un- 
necessary. Civil Appeals Nos. 145 and 147 of 1952 are allowed and the petitions 
in these two cases will be dismissed, but here also there will be no order about costs 
throughout. 

Civil Appeal No. 146 of 1952 will be dismissed because of the undertaking given by 
the learned Attorney-General, and the order of the High Court will stand. In view 
of this we need not decide whether a mandamus can or should have been issued. As 
we have said, this appeal will be dismissed but there will be no order about costs 


throughout. 
Civil Appeals Nos. 145 and 147 allowed : 
Civil Appeal No. 146 dismissed. 
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Present: Mr. Justice Bhagwati, Mr. Justice Jagannadhadas and Mr. Justice Venkatarama Ayyar. 


RAMKISHAN MITHANLAL SHARMA v. THE STATE OF BOMBAY.* 


Criminal Procedure Code (Act V of 1898), Secs. 162, 297, 537—Indian EvidenceAct (I of 1872), Secs. 
27, 167-—Bombay City Police Act (Bom. IV of 1902), Sec. 63—Bombay Polices Act (Bom. 
XXIT of 1961), Sec. 167(2)(3)—Kvidence in regard to test identification parade held by and 
under active police superviston—Admissibility of such evidence-—Panch witness, brought in 
by police, carrying out process of identification under their exclusive direction and supervision 
~-Statements made by identifiers in such process of identification whether admissibles under 
#. 162, Or. P. C.—Information received by police oficer from accused in his custody— W hen can 
police officer prove such tnformation—Apoplicability of s. 27, I. H. Act, when polios officer does 
not want to prove such information—Summing up of evidence under s. 297, Cr. P. O., what 
constituies—Admisston of inadmissible evidence in charge to jury—Appsal Court’s power to 
exclude such evidence and consider whether remaining svidence suficient to maintain conviction. 

' Evidence in regard to test identification parades held at the instance of the police and under 
their active supervision is inadmissible in evidence under s. 162 of the Criminal Procedure 
Code, 1898. 

The physical fact of identification has no separate existence apart from the statement 
involved in the very process of identification and in so far as a police officer seeks to prove 
the fact of such identification such evidence of his would attract the operation of s. 162 of the 
Criminal Procedure Code and would be inadmissible in evidence, the only exception being 
the evidence sought to be given by the identifier himself in regard to his mental act of identi- 
fication which he would be entitled to give by way of corroboration of his identification, of the 
accused at the trial. y 

Khabiruddin v. Emparor!, Surendra Dinda v. Emperor? and Daryao Singh v. State, 
approved. 
In re Kshatri Ram Singh‘ and Ramadhin Brahmin v. Emperor, disapproved. 

If after arranging the test identification parade the police completely obliterate themselves 
and the panch witnesses (brought in by the police for the purpose of proving that the require- 
ments of law in the matter of holding the parade were fully satisfied) thereafter explain the pur- 
pose of the parade to the identifiying witnesses and the process of identification is carried 
out under their exclusive direction and supervision, the statements involved in the process 
of identification would be statements made by the identifiers to the panch witnesses and would 
be outside the purview of s. 162 of the Criminal Procedure Oode. 

What is allowed to be proved under s. 27 of the Indian Evidence Act, 1872, is the informa- 
tion or such part thereof as relates distinctly to the fact thereby discovered. The information 
would consist of a statement made by the accused to the police officer and the police officer 
is precluded from proving the information or part thereof unless it comes within the four 
corners of the seotion. If the police officer wants to prove the information or a part thereof, e 
the Court would have to consider whether it relates distinotly to the fact thereby disco- 
vered and allow tho proof thereof only if that condition was satisfied. If, however, the 
police officer does not want to prove the information or any part thereof, s. 27 does not come 
‘into operation at all. 

Ren v. Gokulchand Dwarkadas Morarka$, commented upon. 
Durlav Namasudra v. Emperor’, approved. 
Kottaya v. Emperor’, referred to. 

Summing up as contemplated under s. 297 of the Criminal Procedure Code, 1898, does not 
mean that the Judge should give merely a summary of the evidence. He must marshall the 
evidence so as to bring out the lights and shades, the probabilities and the improbabilities 
30 as to give proper assistance to the jury who are required to decide which view of the facts 
is true. The Judge should give the jury the help and guidance which they are entitled to 
expect from the Judge and which it is his duty to give. The charge should not consist of a 
long rambling repetition of the evidence, without any attempt to marshall the facts under 
appropriate heads, or to assist the jury to sift and weigh the evidence so that they will be 


* Decided, October 22, 1954. Criminal 464 of 1949, with Revisional Chae on No. 


Appeals Nos. 4, 28 and 23 of 1964. 952 of 1949, decided by Chagla C. J., and 
1 [1948] A. I. R. Cal. 644. Gajendragadkar J., on January 11, 1950 
2 eres A. I. R. Cal. 514. (Unrep.). 
8 [1952] A. I. R. All. 59. 7 (1931) I. L. R. 59 Cal. 1040. 
4 [1041] A. I. R. Mad. 675. 8 [1947] A. I. R. P.C. 67, 
5 [1929] A. I. R. Nag. 36. 8. 0. 49B om. L. R. 508, 
G (1950) Criminal Appeals Nos. 454 and 8.0. L, R. 74 I. A. 88. 
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in a position to understand which are the really important parts of the evidence and which are 
of secondary importance. It is necessary in every criminal case for the Judge carefully, 
properly and efficiently to charge the jw and he should not go into unnecessary details 
with regard to such aspects of the case which are really of very little importance. 
Ilu v. Emperor!, Nabi Khan v. Emperor? and Arnold v. King-Emperor*, referred to. 
What has got to be done in cases where inadmissible evidence has been admitted and has 
been incorporated in the Judge’s charge to the jury is to exolude the inadmissible evidence 
from the record and consider whether the balance of evidence remaining thereafter is sufficient 
to maintain the conviction. 
Abdul Rahim v. King-Hmperort, Mushtak Hussein v. The State of Bombay', Khabiruddin 
v. Emperor and Surendra Dinda v. Emperor’, referred to. 


THE facts are fully stated in the judgment of Bhagwati J. 


A. K. Basu, with J. B. Dadachanji and Naunit Lal, for the appellant in Criminal 
Appeal No. 4 of 1954. : 

T. Godiwala and B. P. Maheshwari, for the appellant in Criminal Appeal No. 23 
of 1954. 

Jai Gopal Sethi, with B. P. Maheswari and T. Godiwala, for the appellant in 
Criminal Appeal No. 28 of 1954. 

M. O. Setalvad, Attorney General for India, with Porus A. Mehta and P. G. 
Gokhale, for the respondent. 


Buagwatt J. Anokhelal Ranjit Singh, original accused No. 1 and appellant in Crimi- 
nal Appeal No. 28 of 1954, Harnarian Nanakchand, original accused No.2 and appellant 
in Criminal Appeal No. 23 of 1954 and Ramkishan Mithanlal Sharma, original accused 
No. 4 and appellant in Criminal Appeal No. 4 of 1954, along with one Rubidas 
Radhelal, original accused No. 3 since deceased’ and one Bankelal Devisingh still 
absconding were charged under s. 397 read with s. 395 of the Indian Penal Code with 
having committed dacoity and used deadly weapons at the time of committing the 
same and were also charged under s. 396 of the Indian Penal Code with having com- 
mitted the murder of Lawrence Quadros at the same time and place and in the course 
of the same transaction while committing the said dacoity. The trial was held before 
the Sessions Judge for Greater Bombay with the aid of a special jury. The jury 
returned unanimous verdicts of guilty against each of the accused and the learned 
Sessions Judge convicted them and sentenced each of them to transportation for 
life. An appeal filed by them to the High Court of Judicature at Bombay was 
summarily dismissed. Special leave was granted to them to appeal to this Court 
and these 3 special leave appeals have now come on for hearing and final disposal be- 
fore us. 

The prosecution alleged that the Lloyds Bank Ltd. had a branch situated at Hornby 
Road and had three entrances, the main one on Hornby Road and two others on 
Outram Road and Bastion Road. It was customary for the bank to send cash from 
time to time to the Reserve Bank whenever the Head Cashier thought that there was 
a surplus. Ona dy previous to the day when cash was to be sent, the Head Cashier 
would give the currency notes to the Assistant Cashiers. As a token of having 
checked up the notes each of the Assistant Cashiers would put their signatures on the 
top and the bottom notes in a bundle containing 100 notes of Rs. 100 each, and would 
affix thereon the rubber stamp of the Bank. These notes then would be tied up in 
what are known as “‘thappis’” each “thappi’” consisting of 10 bundles of 100 notes 
each. On the day that the cash was to be sent an escort party would go to the Re- 
serve Bank with the cash consisting of two Assistant Cashiers, one European officer 
and a peon. The Assistant Cashiers would then put the cash into a leather bag 
which bag would be attached by an iron chain to the person of the peon. The Lloyds 
Bank, it appears, had received a large deposit from the Bank of Iran a few days prior to 
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the day in question and it was decided that an amount of Rs. 12 lakhs should be sent 
to the Reserve Bank of India on April 20, 4951. 

In the morning of April 20, the escort party consisted of Brightling, Sarkari and 
Doctor and the peon Rama Madura, and taxi No. BMT 1829 was summoned to carry 
the party to the Reserve Bank. The escort party emerged from the rear door of the 
bank and went up to the taxi. Bala Gopal Kadam, a watchman, was on duty on 
Bastion Road. When the escort party came out, the taxi’s bonnet was in the direc- 
tion of the Empire Cinema and the driver Lawrence Quadros was at the driver’s seat. 
Brightling got into the taxi first and took his seat on the rear seat and was followed 
by Rama Madura. Sarkari went rcund in front and took his seat next to the taxi 
driver, Rama Madura after ontering the taxi placed the bag on the taxi’s foor and 
was about to take his seat. Doctor was standing with his left hand on the rear door 
of the taxi on the bank side waiting for Rama Madura to take his seat. It was at 
this juncture that accused Nos. 1, 2 and 4, Rubidas and Bankelal attacked the taxi 
and the escort party. One of those persons first wrenched open the door to the taxi 
driver’s seat, leaned inside and fired twice with a revolver. One of these shots caused 
an injury to Lawrence Quadros near the collar bone, which almost instantaneously 
caused his death and his body came out with the head first. The maz who so shot 
after leaning into tho taxi went round the front of the taxi and took his seat next to 
the driver’s seat. There was another man behind this one when the drivor was shot, 
and he pulled out Lawrence Quadros from the taxi and took his seat at the steering 
wheel. That man was Rubidas—one time a motor driver in the employ of the Pan 
American Airways at Delhi. Accused No. 1 also armed with a revolver stood on the 
road side of the taxi and fired twice at the taxi from that side and accused Nos. 2 
and 4 were either at the back or onthe bank side and were also armed with revolvers. 
Sarkari first thought that these shots were tyre-bursts and naturally got out of his 
seat to inspect the tyres but hearing further shots he realised that an attempt was 
being made to loot the cash. He got frightened and went in the direction of Outram 
Road. Brightling got out of the taxi, first went a little towards the back of the taxi 
and, then seeing that the taxi was surrounded, zig-zagged and went towards the junc- 
tion of Outram and Bastion Roads where he tried unsuccessfully to stop a passing 
car. Accused No. 1 who was firing at the taxi came near it, opened the back door 
of the taxi on the road side with his shoulder and got into the taxi. Accused No. 2 
came towards the rear door of the taxi on the bank side and fired at. Doctor injuring 
him on the dorsum of his left palm. Kadam at about this time raised his baton, 
realising that Doctor was in danger whereupon accused No. 2 shouted “khabardar, 
chhod do chale jao, bhago” or words to that effect and shot at him injuring him in his 
right eye. That injury resulted in the total loss of his right eye. th the accused 
Nos. 2 and 4 were armed with revolvers, A driver, by name Sarvarkhan, was sitting 
on the foot-path near the taxi and seeing the body of Lawrence Quadros falling out 
of the taxi he tried to go up to him but accused No. 4 prevented him from doing 
so shouting at him ‘‘khabardar”’ and threatened him with his revolver. During 
the course of the attack someone of these men shot at Rama Madura. Rama Madura 
became unconscious and accused No. 2 and another dragged him out from the taxi. 
The taxi was then started whereupon Brightling, who was still on Bastion Road, 
after making signals to the cash department to show as to what was taking place 
picked up a motor cycle parked near the corner of the Parsi Lying-in-Hospital and 
threw it in the way of the taxi but Rubidas, who was driving that taxi, managed 
to drive it away. The taxi however had to be first driven at a slow speed and one 
Major Casey, who was standing at the corner of the footpath saw the whole of the 
incident and also those inside the taxi when it was driven past him. The prosecution 
alleged that accused Nos. 1, 2 and 4, Rubidas and Bankelal surrounded and attacked 
the taxi and its inmates and after snatching away the bag tied to Rama Madura’s 
belt with the cash containing Rs.12 lakhs droveaway'in that taxi. Brightling and some 
other employees of the bank after some time secured a car which was parked nearby 
and went round in search of the taxi but to no purpose. Brightling then reported the 
matter to the Esplanade Police Station but before that the telephone operator of 
the bank, Mrs. Paterson who with Miss Vida Palmer, a clerk, had seen the incident 
from the window on the mezzanine floor had telephoned to the police and several 
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police officers arrived at the bank soon after. Lawrence Quadros was already doad 
and his body was sent to the morgue. Doctor, Kadam and Rams Madura, who had 
all been injured, were sent to St. George’s Hospital. The taxi which was driven 
away by Rubides with the accused and Bankelal seated therein was found abandoned 
at about 1-30 p.m. on that very day by the police not far from the Kashmir Hotel. 

The police made various efforts to trace accused No. 4 and Bankelal but were 
unable to find them and they therefore charge-sheeted acoused Nos. 1, 2 and Rubidas 
(who was original accused No. 3) and they were all committed to stand their trial in 
the Sessions Court. After those proceedings wore over acoused No. 4 was arrest- 
ed on December 25, at Bareli station, and he too was charge-sheeted and was com- 
mitted to Sessions. Rubidas,/riginal accused No. 3, died on August 3, 1952, with 
the result that accused Nos. 1, 2 and 4 stood their trial on the charges under as. 395, 
397 and 296 of the Indian Penal Code. 

The defence of accused Nos. 1, 2 and 4 was that they had nothing to do with the 
incident in question which took place in the morning of April 20, 1951. Though 
conceding that they had been in Bombay, accused Nos. 1 and 4 contended that accus- 
ed No. 1 had left Bombay on the night of April 18, and accused No. 4 had left Bombay 
either on April 16 or 17, for Allahabad, that they were not in Bombay on the day in 

uestion but were in Allahabad whero they had filed two affidavits before one Tandon, 
the First Class Magistrate at Allahabad. Accused No. 2 also conceded that he had 
stayed in Astoria Hotel with accused No. 4 but he had left that hotel on April 
18, and had gone to stay in Kashmir Hotel on that day and had stayed there until 
the night of April 20, when he left Bombay for Delhi. His case was that he had come 
to Bombay to maka purchases for his wedding and his business and that he had nothing 
to do with the incident in question. _ : 

Before the learned Sessions Judge the prosecution led the evidence of various wit- 
nesses, That evidence may be grouped into three heads. One part of the evidence 
related to the movements and the activities of the accused before April 20, 1951, the 
other part of the evidence related to the actual participation of the accused in the occur- 
rence which took place at Bastion Road on the morning of April 20 between 10-30 and 
10-45 a.m. and the last part of the evidence related to the subsequent events including 
the arrest and the identification of the accused, the recoveries of the tin box contain- 
ing the revolvers and the live cartridges, the steel trunk containing six ‘thappis’ and 
five bundles of 100 rupee notes and disbursements of cash by the accused towards 
the end of April or the beginning of May. The accused were represented by counsel 
and searching and vigorous cross-examination was addressed to all the prosecuticn 
witnesses. The trial took considerable time. The counsel addressed the special jury 
at considerable length and the learned Sessions Judge summed up the whole case to 
the special jury in a charge which took well-nigh three days. It was a very ex- 
haustive and a fair charge and in several respects was favourable to the accused. 
The loarned Judge summed up the evidence which had been led by the prosecution, 
pointed out the defects as also the contradictions in the evidence of the several wit- 
nesses, administered the necessary warning in regard to the evidence of the identifica- 
tion parades, considered the cases of each of the accused separately and marshalled 
the evidence which had been led by the prosecution against each of them and fairly 
put to the jury the questions which they had to determire before they could arrive 
at their verdict. The jury took time to consider their verdict and returned as stated 
above unanimous verdicts of guilty against all the accused in respect of both the 
charges. 

This being a trial by jury the appellants in order to succeed would have to establish 
that’ there were serious misdirections or non-directions in the learned, Judge’s charge 
to the jury such as would vitiate the verdict. The main contentions which were urged 
before us by the learned counsel for the appellants were :— 

(1) That evidence inadmissible under s. 162 of the Criminal Procedure Code and 
under s. 27 of the Indian Evidence Act had been admitted and that therefore there 
was an error of law which amounted to a misdirection to the jury ; and f 

(2) That there were misdirections in the learned Judge’s charge to the jury which 
had the effect of misleading the jury or were in any event such as to render the charge 
unfair and prejudicial to the accused, thus causing a failure of justice, 
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The admission of inadmissible evidence was attacked on two counts :— 

(1) That the evidence in regard to the test identification parades held at the in- 
stance of the police and under their active supervision was hit bys.162 of the Criminal 
Procedure Code, and 

(2) That the statement of the police officer that it was “at the instance of” or 
“in consequence of certain statement by” the accused that certain discoveries were 
made was hit by s. 27 of the Indian Evidence Act. 

The investigation in this case was started on April 20, 1951, and the Bombay City 
Police wera then governed in the matter of investigation by the provisions of the 
Bombay City Police Act (Bombay Act IV of 1902). Section 63 of that Act provided: 

“(1) No statement made by any person to a Police officer in the course of an investiga- 

tion under this Act shall, iftaken down in writing, be i by the person making it nor 
shall such writing be used as evidence”, 
There was a proviso to that section which enabled wah statements to be, used by 
the accused to impeach the credit of such witness in the manner provided by the 
Indian Evidence Act, 1872. It may be noted that under s. 1(2)(a) of the Criminal 
Procedure Code the Code did not apply to the Policein the towns of Calcutta and 
Bombay and therefore s. 162 of the Criminal Procedure Code was not applicable to the 
investigations made by the Bombay City Police. On June 11, 1951, the State Legis- 
lature passed the Bombay Police Act XXII of 1951. Section 167(3) of that Act re- 
pealed s. 1(2)(@) of the Criminal Procedure Code so far as the police in the town of 
Bombay were concerned with the result that when this Act came into operation with 
effect from August 1, 1951, the Bombay City Police were also governed by the 
provisions of the Criminal Procedure Code thus bringing into operation the provisions of 
s. 162 thereof in the investigations conducted by the Bombay City Police. Section 
162(Z) of the Criminal Procedure Code provides :— 

“No statement made by any person to a police-officer in the course of an investigation under 
this Chapter shall, if reduced into writing, be signed by the person making it ; nor shall any such 
statemont or any record thereof, whether in a police-diary or otherwise, or any part of such state- 
ment or record, be used for any purpose (save as hereinafter provided) at any inquiry or trial in 
respect of any offence under investigation at the time when such statement was made”. . 
There is a proviso to this sub-section which enables the accused to use such state- 
ments to contradict such witnesses in the manner provided by s. 145 of the Indian 
Evidence Act. The investigations conducted by the Bombay City Police were after 
August 1, 1951, assimilated to the investigations conducted by the police under the 
Criminal Procedure Code and oral statements made by persons to police officers in the 
course of the investigation also came within the ban of s. 162 and could not be used 
for any purpose save that specified in the proviso to s. 162(1). 

The provisions of s. 162 applied to investigations conducted by the Bombay City 
Police from and after August 1, 1951. They applied to investigations “under this 
chapter”, t.e. investigations conducted under the inal Procedure Code and there- 
fore prima facte did not apply to the investigations conducted by the Bombay City 
Police prior to August 1, 1951, in which case s. 63 of the Bombay City Police Act IV 
of 1902 was applicable. It was, however, contended on behalf of the appellants that 
this section was a procedural one, that nobody had a vested right in any course of 
procedure, that alterations in procedure were to be retrospective unless there was some 
good reason against it or unless that construction be textually inadmissible (vide 
Banwari Gope v. Hmperor!, and Delhi Cloth Mills v. Income-tax Commissioner, Detht*), 
that the ban under s. 162 was operative when evidence in regard to the test identifica- 
tion parades was led before the learned Sessions Judge and that, therefore, all evidence 
in regard to these test identification parades whether they had been held before or 
after August 1, 1951, was inadmissible. It was contended on the other hand by the 
learned Attorney General for the respondents that s. 167(2) of the Bombay Police - 
Act XXII of 1951 saved by cl. (b) thereof any right, privilege, obligation or liability 
already acquired, accrued or incurred before such date and by cl.(d) thereof any in- 
vestigation, legal proceeding or remedy in respect of such right, privilege, obligation, 
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liability, penalty, forfeiture or punishment and that, therefore, the investigation which 
had been made by the police under the provisions of the Bombay City Police Act IV 
of 1902 was saved and did not come within the ban of s. 162 of the Criminal Procedure 
Code. Both these contentions are untenable. Section 167(2) could only apply to 
those ee privileges, obligations or liabilities already acquired, accrued or incurred 
under the Bombay City Police Act IV of 1902 before the date of its repeal. An in- 
vestigation conducted by the police under the provisions of that Act would not create 
or impose any right, privilege, obligation or liability which could be saved by the pro- 
visions of 8, 167(2) of the Bombay Police Act XXII of 1951. The investigation which 
had been conducted up to August 1, 1951, would be governed by the provisions of 
Bombay City Police Act IV of 1902 and unless there was something in the Bombay 
Police Act XXII of 1951 which referred to those investigations, all the incidents of 
those investigations would be governed by the provisions of the repealed Act and the 
question as to the admissibility in evidence of the results of such investigations would 
also have to be considered with reference to the provisions of that Act. Section 162 
of the Criminal Procedure Code in terms applied to the investigations conducted 
“under this Chapter”, i.e. Chap, 14 which relates to information to the police and their 
powers to investigate, whereas 8. 63 of the Bombay City Police Act IV of 1902 speci- 
fically referred to the investigations conducted ‘“‘under this Act”, i.e. the Bombay 
City Police Act IV of 1902. Section 162 of the Criminal Procedure Code therefore 
applied by reason of the context and the terms of that very section to investigations, 
which had been conducted by the Bombay City Police after August 1, 1951, and would 
not have a retrospective operation, because the investigations conducted up to 
August 1, 1951, by the Bombay City Police would certainly not be investigations con- 
ducted “under this Chapter”, i.e. Chap. IV of the Criminal Procedure Code. Thore 
is no substance therefore in either of these contentions and the question as to admissi- 
bility in evidence of the statements made in the course of investigation under the 
Bombay City Police Act IV of 1902 would have to be considered in the light of the pro- 
visions of s. 63 of that Act and not s. 162 of the Criminal Procedure Code. 


Ib may be noted that the test identification parades in regard to accused Nos. 1 
and 2 were all held prior to August 1, 1951, and no question could therefore arisd as 
to the provisions of s. 162 of the Criminal Procedure Code being applicable to the evi- 
dence in regard to those parades. The test identification parades in regard to accused 
No. 4, however, were held after August 1, 1951, between January 16, and January 22, 
1952, and it remains to be considered how far the evidence in regard to those parades 
was admissible in evidenco having regard to the provisions of s. 162 of the Criminal 
Procedure Code. 


There has been a conflict of opinion between various High Courts in regard to tho 
admissibility of evidence in regard to these test identification parades. The Caloutta 
High Court and the Allahabad High Court have taken the view that identification of a 
person amounts to a statement within s. 162 and that therefore the fact of such identi- 
fication is not admissible in evidence. The High Court of Madras and the Judicial 
Commissioner’s Court at Nagpur have taken the contrary view. 


In Khabiruddin v. Emperor! the question arose as to the admissibility of identi” 
fication of stolen property during investigation in the presence of police officers and 
it was held that s. 162 embraced all kinds of statements made to a police officer in the 
course of an investigation, thet the evidence of the fact of identification is nothing 
but evidence of the statements which constitute the identifiction in a compendious 
and concise form and that therefore any identification of stolen property in the pre- 
sence of a police officer during investigation was a statement made to a police officer 
during investigation and was therefore within the scope of s. 162. Pointing out 
by finger or nod of assent in answer to a question was held as much a verbal statement 
as a statement by word of mouth and no distinction was made between the mental act 
of the identifier on the one hand and the communication of that identification by him 
to another on the other. Even the fact of identification by the identifier himself 
apart from the communication thereof to another was considered to be within the 
ban of a. 162. 

1 [1943] A. I. R. Cal. 644. 
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This decision was commented upon in Surendra Dinda v. Emperort. Thero also 
the question arose as to the admissibility of the evidence of the sub-inspector of police 
that the witnesses told him that the articles produced by him were identified by them 
as their property and the statements by the witnesses themselves that they had identi- 
fied the articles to the sub-inspector. It was held that the word “identified” had a 
double meaning. It meant the fact of actual recognition as well as the communica- 
tion of that fact toa third person. There was distinction between on the one hand the 
actual fact of identification which is a mental act on the part of the person identifying, 
seeing an object or person and recognising that the object or person seen was identical 
with some particular object or person and on the other hand the communication to a 
third person of this mental act. The communication was of course a statement, 
but the identification by the identifier could not possibly be a statement. The 
Court, however, proceeded to observe that no distinction could be legitimately made 
between an actual verbal statement and some action on the part of the identifier dis- 
closing tho fact of his identification. Both were hit by s. 162. The communication 
of his own mental act of recognition and identification to the police was what was hit 
but evidence in the Court subsequently by the actual identifier himself was not in- 
admissible under s. 162. The Court further observed that it was not the actual act 
or process of seoing or recognising the accused in the presence of the officer which was 
affected by the provisions of the section, it was the communication of that fact to the 
polico officer of which proof could not be given. It therefore held that the accused 
was entitled to objoct to the evidence of the sub-inspector, that the witnesses “identi- 
fied” the articles to him or the evidence of the witnesses whon they said they “‘identi- 
fied” the articles in the presence of the sub-inspector in so far as thelatter expression 
was taken to mean and include not only that they recognised the articles as theirs but 
conveyed, the fact of that recognition to the sub-inspestor. 

The Allahabad High Court in Daryao Singh v. State? followed this decision of tho 
Calcutta High Court in terms without adding any comments of its own. 

These decisions *of the Calcutta and the Allahabad High Courts seek to make a 
distinction betwoen the mental act of identification and the communication of that 
fact ‘to another person. The mental act of identification is not hit by s. 162 but the 
communication thereof to another person either by an oral statement or even by signs 
or gostures including the pointing out by finger or nod of assent in answer to a ques- 
tion put to tho identifier in that behalf would come within the ban of s. 162. Any- 
thing which amounts to a communication of the fact of such identification by tho 
identifior to another porson is banned and no evidence in respect thereof can be given 
in a Court of Jaw under s. 162. a 

Tho High Court of Madras on the other hand in In re Kshairi Ram Singh took 
the view that any evidence about the statements made by witnesses at the identifica- 
tion parades held by the police in the course of investigation was excluded by s. 162, 
but the fact that witnesses had identified persons at parades held by the police might 
be proved. In‘coming to this conclusion the High Court followed an earlier decision 
of a division bench reported in Gurusami Tevan v. Hmperor’, In that case an objection 
had been taken to the admission of a note of an identification parade held by the 
police sub-inspector. It was contended that the document embodied a record of 
statements made by identifying witnesses to the sub-inspector and as such wasinadmis- 
sible under s. 162. Mr. Justice Wadsworth who delivered the judgment of the Court 
observed that the question was not without difficulty, for in the nature of things it 
was probable that when a witness identifies a person in a parade he does make some 
statement or other as to the purpose for which he identifies him and anything said by 
a witness at an identification parade held by the investigating officer might well be 
considered to come within the purview of s. 162. On the other hand the mere act 
of a witness in picking out one individual from a parade was a relevant circumstance 
concerning which evidence is admissible and if the investigating officer made a note 
of that circumstance which he himself had observed, there was no apparent reason 
why that note should not be used in evidence. Ifin the course of that note he 
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‘appends an inadmissible record of the statement of the identifying witnesses presumably 

any such portion of the note would have to be axcluded from evidence. He applied 
that criterion to the document in question and the bare note of the personnel of the 
parade, the names of the witnesses, the way in which the parade was arranged and 
the numbers of the persons in the parade identified by each witness were held un- 
objectionable. What was excluded was the statement in regard to the identification 
of witnesses of the persons as having been concerned in the murder cases which were 
the subject matter of investigation. A distinction was thus made between the physi- 
oal fact of identification and the statement made by the identifler as regards the per- 
sons identified having been concerned in the offence. 


The Judicial Commissioner’s Court at Nagpur in Ramadhin Brahmin v. Emperor! 
expressed a similar opinion that evidence of police officers who give evidence with 
regard to the identification parades which were held and who depose to certain of the 
accused having been identified by prosecution witnesses in an identification parade 
was not inadmissible under s. 162 as their evidence does not relate to any statement 
made to the police but is a simple exposition of a fact or circumstances witnessed by 
themselves. Here also a distinction appears to have been made between the physical 
fact of identification sought to be proved by the evidence of the police officers and 
the statements made by the identifier to the police. 


In order to resolve this conflict of opinion one has to examine the purpose of 
test identification parades. Those parades are held by the police in the course of 
their investigation for the purpose of enabling witnesses to identify the properties 
which are the subject-matter of the offence or to identify the persons who are con- 
cerned in the offence. They are not held merely for the purpose of identifying pro- 
perty or persons irrespective of their connection with the offence. Whether the police 
officers interrogate the identifying witnesses or the panch witnesses who are procured 
by the police do so, the identifying witnesses. are explained the purpose of holding 
these parades and are asked to identify the properties which are the subject-matter 
of the offence or the persons who are concerned in the offence. If this background is 
kept in view it is clear that the process of identification by the identifying witnesses 
involves the statement by the identifying witnesses that the particular properties 
identified were the subject-matter of the offence or the persons identified were con- 
cerned in the offence. This statement may be express or implied. The identifier 
may point out by his finger or touch the property or the person identified may either 
nod, his head or give his assent in answer to a question addressed to him in that be- 
half or may make signs or gestures which are tantamount to saying that the parti- 
cular property identified was the subject-matter of the offence or the person identified 
was concerned in the offence. All these statements express or implied including the 
signs and gestures would amount to a communication of the fact of identification by 
the identifier to another person. The distinction therefore which has been made by 
the Caloutta and the Allahabad High Courts between the mental act of identification 
and the communication thereof by the identifier to another person is quite logical 
and such communications are tantamount to statements made by the identifiers 
to a police officer in the course of investigation and come within the ban of s. 162. 
The physical fact of identification has thus no separate existence apart from the 
statement involved in the very process of identification and in so far as a police officer 
seeks to prove the fact of such identification such evidence of his would attract the 
operation of s. 162 and would be inadmissible in evidence, the only exception being 
the evidence sought to be given by the identifier himself in regard to his mental act 
of identification which he would be entitled to give by way of corroboration of his 
identification of the accused at the trial. We, therefore, approve of the view taken 
by the Calcutta and Allahabad High Courts in preference to the view taken by the 
Madras High Court and the Judicial Commissioner’s Court at Nagpur. 

The learned Attorney General however sought to make a distinction between the 
statements made to the police officers and the statements made to the panch wit- 
nesses called by the police officers when conducting the test identification parades. 
He urged that a statement made to the police officers would be within the ban of 
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s. 162. But if in spite of tho test identification parades having been arranged by 
the police panch witnesses were called by the police and they explained to the identi- 
fying witnesses the purpose of the parades and the identification was made by the 
witnesses before them though in the presence of the police officers, the panch witnesses 
could certainly depose to the fact of identification as also the statement made by the 
identifying witnesses to them without attracting the operation of s. 162. He further 
urged that in such a case the identification would amount to a statement to the panch 
witnesses even though the police officers were present at the time and it would be a 
question of fact whether the statement was made to the panch witnesses or to the 
police officers which question would have to be determined having regard to the cir- 
cumstances of each case. (vide Abdul Kader v. Emperor’, and Shiv Bahadur Singh 
v. State of Vindhya Pradesh"). He contended that the test identification parades 
were held in the present case in the presence of the panch witnesses who were called 
by the police for witnessing the same, that the panch witnesses explained to each 
identifying witness the purpose of holding the parade, that the identification took 
place in the presence of the panchas who noted down the result of the identification, 
that panchnamas were prepared by the police after the identification was held and 
were signed by the panch witnesses and that, therefore, the identification of the accus- 
ed by the identifying witnesses amounted to statements made by the identifiers to 
the panch witnesses and not to the police and evidence in that behalf given by the 
panch witnesses was, therefore, admissible in evidence. 

This argument would have availed the learned Attorney Generalifafter arranging 
the test identification prarade the police had completely obliterated themselves and 
tho panch witnesses were left solely in charge of the parade. The police officers 
would certainly arrange the parade, would call the persons who were going to be mixed 
up with the accused in the course of the parade and would also call the panch wit- 
nesses who were to conduct the parade. But once the panch witnesses were called 
for the purpose the whole of the process of identification should be under the exclusive 
direction and supervision of the panch witnesses. If the panch witnesses thereafter 
oxplained the purpose of the parade to the identifying witnesses and the process of 
identification was carried out under their exclusive direction and supervision, the 
statements involved in the process of identification would be statements made by the 
identifiers to the panch witnesses and would be outside the purview of s. 162. In 
the case of the identification parades in the present case however the police officers 
were present all throughout the process of identification and the panch witnesses 
appear only to have been brought in therefor the purpose of proving that the require-. 
ments of law in the matter of holding the identification parades were fully satisfied. 
Not only were the police officers present when theidentifying witnesses were brought 
into the room one after the other and identified the accused, they also prepared the 
panchnama, read out and explained the contents thereof to the panch witnesses, 
and also attested tho signatures of the panch witnesses which were appended by them 
at the foot of the panchnama. The whole of the identification parades were thus 
directed and supervised by the police officers and the panch witnesses took a minor 
part in the same and were there only for the purpose of guaranteeing that the re- 
quirements of the law in regard to the holding of the identifiction parades were satis- 
fied. We feel very great reluctance in holding under theso circumstances that the 
statements, if any, involved in the process of identification were statements made 
by the identifiers to the panch witnesses and not to the police officers as otherwise 
it will be easy for the police officers to circumvent the provisions of s. 162 by formally 
asking the panch witnesses to be present and contending that the statements, if any, 
made by the identifiers were to the panch witnesses and not tothemselves. We are, 
thereforo, of the opinion that the test identification parades in regard to accused No. 4 
which were held between January 16, and January 22, 1952, attracted the operation 
of s. 162 and the evidence of identification at those parades was inadmissible against 
accused No. 4. 

The question as to the admission of evidence inadmissible under s. 27 of the Indian 
Evidence Act really lies within a narrow compass. The contention in this behalf 
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was based on the evidence of the Investigating Officer, Hujur Ahmed Khan, that on 
May 16, 1951, accused No. 1 made a certain statement in consequence of which he 
took accused Nos. 1 and 2 to Itawa and leaving accused No. 2 there the party proceeded 
to Bhagwasi with accused No. 1 and his further evidence that accused No. 1 there 
pointed out Baliram who at the instance of accused No. 1 dug out from a mud house a 
tin box containing three revolvers and two tins containing live cartridges. Excep- 
tion was taken to the expressions “in consequence of a certain statement mado by 
accused No. 1” and “at the instance of accused No. 1’ which it was argued came with- 
in the ban of 8. 27. Section 27 of the Indian Evidence Act runs as under :— 
“Provided that, when any fact is deposed to as discovered in consequence of information 
received from a person accused of any offence, in the custody of a police officer, so much of such 
information, whether it amounts to a confession or not, as relates distinctly to the fact thore- 
by discovered, may be proved.” 
Section 27 is an exception to the rules enacted in ss. 25 and 26 of the Act which 
provide that no confession made to a police officer shall be proved as against a person 
accused of an offence and that no confession made by any person whilst he is in tho 
custody of a police officer unless it be made in the immediate presence of a Magistrato, 
shall be proved as against such person. Where however any factisdiscovered in conso- 
quence of information received from a person accused of any offence, in the custody 
of a police officer, that part of the information as relates distinctly to the fact thereby 
discovered can be proved whether it amounts to a confession or not. The expression 
“whether it amounts to a confession or not” has been used in order to emphasise the 
position that even though it may amount to a confession that much information as 
relates distinotly to the fact thereby discovered can be proved against the accused. 
The séction seems to be based on the view that if a fact is actually discovered in conso- 
quence of information given some guarantee is afforded thereby that the information 
was true and accordingly can be safely allowed to be given in evidence. But clearly 
the extent of the information admissible must depend on the exact nature of the fact 
discovered to which such information is required to relate. (Kottaya v. Emperor.) 
On a bare reading of the terms of the section it appears that what is allowed 
to be proved is the information or such part thereofasrelates distinctly to the fact 
thereby discovered. The information would consist of a statement made by the 
accused to the police-officer and the police-officer is obviously precluded from proving 
the information or part thereof unless it comes within the four corners of the section. 
If the police-officer wants to prove the information or a part thereof, the Court would 
have to consider whether it relates distinctly to the fact thereby discovered and allow 
the proof thereof only if that condition was satisfied. If, however,the police-officer 
does not want to prove the information or any part thereof, 8. 27 does not come into 
operation at all. What was stated by the Investigating Officer, Hujur Ahmed Khan, 
in the present case, was that certain information wag supplied to him by accused 
No. 1 in consequence of which he took certain steps. He did not seek to prove that 
information or any part thereof in the evidence which he gave before the Court. 
Even when he said that Baliram dug out the tin box from the mud floor of a house at 
the instance of accused No. 1 he did not seek to prove what that information was. 
The operation of s. 27 was therefore not attracted and prima facie there was nothing 
to prevent that evidence being admitted against accused No.1. Reliance was, 
however, placed on an unreported judgment of Chagla C. J. and Gajendragad- 
kar J. in the case of Rex v. Gokulchand Dwarkadas Morarka?. Aun exception was 
there taken to the statement of the police-officer that in consequence of certain state- 
ments made by accused Nos. 1 and 2 in that case he discovered the missing pages of 
the Bombay Samachar of April 23, 1948, and it was contended that that statement 
was inadmissible in evidence. The question that really arose for the consideration 
of the Court there was whether the joint statement attributed to accused Nos. 1 and 2 
in that case was admissible without specifying what statement was made by a parti- 
cular accused which led to the discovery of the relevant fact and it was rightly held 
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that a joint statement by more than one accused was not contemplated by s. 27 and 
the evidence of Mistry, the police-officer, in that behalf should, therefore, have been 
excluded. An argument was, however, addressed by the learned Advocate-General 
who appeared for the State there that Mistry had not attempted to prove what state- 
ment the accused had made and all that he said was that in consequence of statements 
made by them a discovery was made. The learned Judges dealt with that argument 
as under :— 

“Yn our opinion, this is a roundabout and objectionable way of attempting to prove the state- 
ments made by the accused without actually proving them. When the police officer speaks of 
‘in consquence of a, statement made by an accused a discovery was made’, he involves the acoused 
in the discovery. Whether he gives evidence as to the actual words used by the accused or not, 
the connection between the statement made by the accused and the discovery of the relevant 
fact is clearly hinted at. In our opinion, therefore, evidence cannot be given of any statement 
mado by acoused which results in the discovery of a fact unless it satisfles the conditions laid down 
under 8. 27 and this would be so even if the actual statement is not attempted to be proved by the 
prosecution. Even if the statement is not proved, the statement must be such as oan be proved 
under s. 27”, 


The learned Judges then proceeded to consider the following observations of Rankin 
C. J. in Durlav Namasudra v. Emperor! (p. 1045): > 

“,..There seems to me to be nothing in section 24 or 25 to prevent evidence being given: ‘In 

consequence of something said by the accused I went to such and such a place and there found the 
body of the deceased’. In cases under section 27 the witness may go further and give the rele- 
vant part of the confession”. 
The learned Judges expressed their inability to agree with this view of the law ob- 
serving that Rankin C. J. was really dealing academically with the various sections 
of the Hvidence Act and he was not called upon to decide this point. With the ut- 
most respect the learned Judges of the Bombay High Court committed the same error 
which they thought Rankin C. J. had committed, because immediately thereafter 
they observed :— 

“We would also like to add that, in tho circumstances of this caso, this discussion is some- 
what academic, because even if we accept the contention of the Advocate-General and hold that 
the statemont of the invastigating officer is admissible, it cannot possibly help tho prosecution 
case very much”, 


What they were considering was the caso of a joint statement made by accused Nos. 
1 and 2 in that case and these observations made by them expressing their inability 
to agree with Rankin C. J.’s view of the law were clearly obiter. 

The evidence of the police-officer would no doubt go to show that the accused knew 
of the existence of the fact discovered in consequence of information given by him. 
But that would not necessarily show his direct connection with the offence. It would 
merely be a link in the chain of evidence which taken along with other pieces of evi- 
dence might go to establish his connection therewith. This circumstance would, there- 
fore, be quite innocuous and avidenae ae certainly bo given ofthat circumstance 
without attracting the operation of s. 

If it were necessary to do so we would prefer to accept the view of Rankin C. J. 
to the one expressed by tho learned Judges of the Bombay High Court. This ques- 
tion as regards the inadmissibility of evidence undor s. 27 of the Evidence Act must, 
therefore, be answered against accused No. 1. 

Turning now to the misdirections and non-directions such as to vitiate the verdict 
of the jury, the main misdirection which was pointed out by the learned counsel for 
all the accused before us was in regard to the question whether four orfive persons 
were concerned in the commission of the offence. Particular exception was taken to 
para. 59 of the learned Judge’s charge to the jury :-— , 

“Brightling, Baburao Raje, Mies Vida Palmer, Mrs. Paterson and witness Sarkari, if you were 
to accept his evidence hore on this part of the case, were all definite that thero were five or more 
men surrounding the taxi and concerned in the attack while Holmos said that there were at least 
four, if not more, which means that he was not certain about the number. If you were to find 
from the statement of Casey that he saw some men trying to pile into the taxi from the rear goor 
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of the taxi on the bank side; that would suggest that there were at least five men concerned even 
according to*Casey. Consider this question carefully and then if you find after scrutiny of this 
evidence that there were at least five men conjointly concerned then only s. 395 would apply. 
That briefly was the evidence so far as the question as to the number of men is concerned”. 
Our attention was drawn to the evidence of these several witnesses and it was point- 
ed that far from their being definite that there were five or more men concerned in the 
commission of the offence there was evidence to show that only two persons were 
occupying the front seats and two persons were occupying the rear seats in the taxi 
which brought the number of persons to four and not five as contended by the prose- 
cution. Exception was also taken to the manner in which the expression “piling 
into the taxi from the rear door of the taxi on the bank side” was sought to be inter- 
preted by the learned Judge, thus belittling the significance of the evidence of Major 
Casey that when the taxi went past him he saw two persons in the front seats and two 
persons in the rear seats of the taxi. It was further pointed out that according to the 
evidence of Miss Vida Palmer and Mrs. Paterson there were only five or six persons 
there in all. Their evidence did not definitely say that these five persons were the 
persons concerned in the commission of the offence and that some of them might as 
well have been passers-by or Baburao Raje or Sarvarkhan, who happened to ba present 
there at the scene of the occurrence and were certainly not concerned in the commis- 
sion of the offence. It was also pointed out that Holmes, the Sub-Manager of the 
Bank who witnessed the occurrence from behind the double glasses of the windows, 
was-not in’a positión to know how many persons actually took part in the affair 
and was also not in a position to see how many persons had got into the taxi. We 
have carefully considered these criticisms of the evidence of the several witnesses but 
are unable to come to the conclusion that there was any misdirection on the part of 
the learned Judge in his summing up to the jury. The evidence of each of these wit- 
nesses was discussed by the learned Judge and the main defects and contradictions 
in their evidence ware clearly pointed out by him to the jury. The actual words used 
by him in the paragraph. in question were that the several witnesses were all definite 
that there were five or more men surrounding the taxi and concerned in the attack 
and on the evidence as. a whole we do not see any exception to the correctness of that 
statement. The explanation which was given of the expression “‘piling into the taxi 
from the rear door of the taxi on the bank side” was also unobjectionable. The words 
“piling into the taxt” could certainly be appropriate when describing the Ses mio 
the taxi of “some other persons” and that expreseion certainly was capable of being 
understood to mean that more than one person was trying to get into the taxi from 
its rear door on the bank side. All these points were clearly put by the learned Judge 
to the jury and we are of the opinion that there was no misdirection at all in that part 
of the learned Judge’s summing up to the jury. It was strictly within the province 
of the jury on the evidence as it was summed up by the learned Judge to them on this 
aspect of the question to come to the conclusion whether four or five persons were 
concerned in the commission of the offence and they brought in a unanimous verdict 
of guilty under s. 395 of the Indian Penal Code. 

e other misdirections which weresought to be pointed out by the learned 
counsel for accused Nos. l and 2 were: minor misdirections, if any, and need not 
detain us, a8 we are clearly of the opinion that even though those misdirections were 
there they were not such as to vitiate the verdict of the jury. We must, however, 
advert to the serious misdirection which it was contended was apparent on the face 
of the learned Judge’s charge to the jury and which was the result of the learned Judge’s 
not bringing into prominence the various points which could be urged in favour of the 
accused. It was contended that the learned Judge merely reiterated in various places 
the story of the prosecution and did not point out the weaknesses or the defects in 
that story, that he did not advert to the various criticisms which were levelled against 
the story of the prosecution by the counsel for the defence, that he did not point out 
to the jury the improbabilities of the prosecution story or the incredibility of the pro- 
secution witnesses in regard to the salient features of the prosecution case, that he 
did not draw the pointed attention of the jury to the infirmities attaching to the pro- 
secution evidence in regard to the test identification parades and that the learned 
Judge's summing up to the jury was on the whole unfair and prejudicial to the acoused. 
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Section 297 of the Criminal Procedure Code lays down that in cases tried by jury, 
when the case for the defence and the prosecutor’s reply (if any) are coneluded, the 
Court shall proceed to charge the jury, summing up the evidence for the prosecution 
and defence, and laying down the law by which the jury are to be guided. The Judge 
lays down the law and directs the jury on questions of law. So far as the facts are 
concerned, however, they are within the exclusive province of the jury. But even there 
the Judge has to sum up the evidence for the prosecution and defence. Summing 
up does not mean that the Judge should give merely a summary of the evidence. 
He must marshall the evidence so as to bring out the lights and the shades, the proba- 
lities and the improbabilities so as to give proper assistance to the jury who are re- 

uired to decide which view of thefacts is true. (Vide Tlu v. Emperort.) The Judge 
should give the jury the help and guidance which they are entitled to expect from the 
Judge and which itis his duty to give. The charge should not consist ofa long rambling 
repetition of the evidence, without any attempt to marshall the facts under appro- 
priate heads, or to assist the jury to sift and weigh the evidence so that they will bein 
a position to understand which are the really important perts of the evidence and 
which are of secondary importance. It is necessary in every criminal case for the 
Judge carefully, properly and efficiently to charge the jury and he should not go into 
unnecessary details with regard to such aspects of the case which are really of very 
little importance. (Vide Nabi Khan v. Hmperor*.) It has been observed by the 
Privy Council, however, in Arnold v. King-E'mperor® that :— 

“A charge to jury must be read as a whole. If there are salient propositions of law in it 
these will of course be the subject of special analysis. Butina protracted narrative of fact, the 
determination of which is ultimately left to the jury, it must needs be that the view of the Judge 
may not coincide with the view of others wholook upon the whole proceedings in black type. Tt 
would however not bo in accordance with usual or good practice to treat such cases as cases of 
misdirection if, upon the general view taken, the case has been fairly left within the jury’s province. 
But in any case in the region of facts their Lordships of the Judicial Committee would not inter- 
fere unless something gross amounting to a complete misdescription of the whole bearing of the 
evidence has occurred”. 

Bearing these principles in mind we have got to scrutinise how far these criticisms 
levelled against the learned Judge’s charge to the jury are of any avail. We have 
been taken into the evidence of the several witnesses in great detail by the learned 
counsel for the accused but we are unable to come to the conclusion that there is any 
serious misdirection such as to vitiate the verdict of the jury or that there hat been a 
failure of justice. The learned Judge’s charge to the jury has been scrupulously fair 
and he has in several places brought out the points which militate against the story 
of the prosecution and support the defence version. He has been at pains to point 
out the various defects and contradictions in the evidence of the prosecution wit- 
nesses and has fairly put it to the jury to consider whether in view of the same they 
would accept the testimony of the several witnesses. He has marshalled the evidence 
against acti of the accused separately and has also pointed out in their proper places 
the criticisms which have been levelled against the evidence of the prosecution wit- 
nesses in regard to each of the accused. Apart from the general observations which 
he made in regard to the scrutiny of the evidence of the test identification parades he 
has also in appropriate places reiterated the warning in regard to that evidence 
and has put the jury wise to the whole position in regard to such evidence. On 
reading the charge as a whole we are of the opinion that there is nothing in the learn- 
ed Judge’s charge to the jury which would, to use the words of their Lordships of 
the Privy Council, “amount to a complete misdescription of the whole bearing of the 
evidence” or that “‘there is any failure of justice”. -We are unable to agree with the 
submission madc by the learned counsel for the accused before us that the charge 
was grossly unfair or cortained any serious misdirection or non-dir-ction sich as to 
vitiate the verdict of the jury. 

The result, therefore, is that so far as the verdict of thejury against accused Nos, 1 
and 2 is concerned the same was not vitiated either by the admission of inadmissible 
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evidence or by any misdirection or non-direction. The convictions of these accused 
and the sentences passed upon them by the learned Sessions Judge will, therefore, 
be confirmed. 

As regards accused No. 4, however, there has been an error of law in admitting 
evidence of the test identification parades in regard to him which we have held 
was inadmissible under s. 162 of the Criminal Procedure Code. The admission of 
such inadmissible evidence would amount to a misdirection in the learned Judge’s 
charge to the jury in regard to that accused andit is necessary, therefore, to consider 
what would be the effect of the admission of such inadmissible evidence so far as that 
accused is concerned. 

Learned counsel for the accused relied upon the observations in Khabiruddin v. 
Emperor’ that it was impossible to ascertain what was the effect of this evidence on 
the minds of the jury and that it was also impossible to say that this inadmissible 
evidence did not have considerable effect onthejury and their verdict. He, therefore, 
urged that the verdict should be set asida and the case remanded for retrial. A 
later decision of the Calcutta High Court reported in Surendra Dinda v. Emperor’, 
however, took the view that every breach ofs. 162 would not vitiatea trial. Reception 
of evidence inadmissible under s. 162 was not necessarily fatal and in an appeal the 
Court had to see whether the reception influenced the mind of the jury so seriously 
as to lead them to a conclusion which might have been different but for its reception. 
It must always be a question whether prejudice had been caused in such cases, and if 
not, whether the materials left were sufficient within the meaning of s. 167 of the 
Evidence Act. The position in this behalf has got to be considered with reference to 
the provisions of s. 537 of the Criminal Procedure Code and s. 167 of the Indian 
Evidence Act. Section 537 of the Criminal Procedure Code provides :— 

“Subject to the provisions hereinbefore contained, no finding, sentence or order passed by a 
Court of competent jurisdiction shall be reversed or altered under Chapter XXVII or on appeal or 
revision on account... r 

(d) of any misdirection in any charge to a jury...unless such misdirection has in fact occasion» 
ed a failure of justice”. 

Section 167 of the Indian Evidence Act provides :— 

` “The improper admission or rejection of evidence shall not be ground of itself for a new trial 
or reversal of any decision in any case, if it shall appear to the Court before which such objection is 
raised that, independently of the evidence objected to and admitted, there was sufficient evidence 
to justify the decision, or that, if the rejected evidence had been received, it ought not to have 
varied the decision”. 
The latest pronouncement on this question was the decision of the Privy Council 
in Abdul Rahim v. King-Emperor® where it was laid down that where inadmissible 
evidence had been admitted in a criminal case tried with a jury, the High Court on 
appeal may, in view of s. 167 of the Indian Evidence Act after excluding such inad- 
missible evidence, maintain a conviction, provided that the admissible evidence re- 
maining was, in the opinion of the Court, sufficient clearly to establish the guilt of the 
accused. It was observed that :— 

“Misdireotion is not of itself sufficient ground to justify interference with the verdict; the 
High Court must, under.the provisions of s. 423, sub-s. 2, and s. 687 of the Code of Criminal Pro- 
cedure proceed respectively to consider whether the verdict is erroneous owing to the misdirection 
or whether the misdirection has in fact occasioned a failure of justice. If the court so finds, 
then it has a duty tointerfere. In deciding whether there has been in fact a failure of justice 
in consequence of a misdirection the High Court is entitled to take the whole case into considera- 
tion and determine for itself whether there has been a failure of justice in the sense that a guilty 
man has been acquitted or an innocent one convicted”. 

This decision was followed by our Court in Mushtak Hussein v. The State of Bombay* 

and the Court held that where a jury has been misdirected and has based its verdict 

on assumptions and conjectures, the Supreme Court may order a retrial or remit the 

case to the High Court with a direction that it should consider the merits of the case 

in the light of the decision of the Supreme Court and say whether there has been a 
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evidence or by any misdirection or non-direction. The convictions of these accused 
and the sentences passed upon them by the learned Sessions Judge will, therefore, 
be confirmed. 

As regards accused No. 4, however, there has been an error of law in admitting 
evidence of the test identification parades in regard to him which we have held 
was inadmissible under s. 162 of the Criminal Procedure Code. The admission of 
such inadmissible evidence would amount to a misdirection in the learned Judge’s 
charge to the jury in regard to that accused andit is necessary, therefore, to consider 
what would be the effect of the admission of such inadmissible evidence so far as that 
accused is concerned. 

Learned counsel for the accused relied upon the observations in Khabiruddin v. 
Emperor’ that it was impossible to ascertain what was the effect of this evidence on 
the minds of the jury and that it was also impossible to say that this inadmissible 
evidence did not have considerable effect onthejury and their verdict. He, therefore, 
urged that the verdict should be set asida and the case remanded for retrial. A 
later decision of the Calcutta High Court reported in Surendra Dinda v. Emperor’, 
however, took the view that every breach ofs. 162 would not vitiatea trial. Reception 
of evidence inadmissible under s. 162 was not necessarily fatal and in an appeal the 
Court had to see whether the reception influenced the mind of the jury so seriously 
as to lead them to a conclusion which might have been different but for its reception. 
It must always be a question whether prejudice had been caused in such cases, and if 
not, whether the materials left were sufficient within the meaning of s. 167 of the 
Evidence Act. The position in this behalf has got to be considered with reference to 
the provisions of s. 537 of the Criminal Procedure Code and s. 167 of the Indian 
Evidence Act. Section 537 of the Criminal Procedure Code provides :— 

“Subject to the provisions hereinbefore contained, no finding, sentence or order passed by a 
Court of competent jurisdiction shall be reversed or altered under Chapter XXVII or on appeal or 
revision on account... r 

(d) of any misdirection in any charge to a jury...unless such misdirection has in fact occasion» 
ed a failure of justice”. 

Section 167 of the Indian Evidence Act provides :— 

` “The improper admission or rejection of evidence shall not be ground of itself for a new trial 
or reversal of any decision in any case, if it shall appear to the Court before which such objection is 
raised that, independently of the evidence objected to and admitted, there was sufficient evidence 
to justify the decision, or that, if the rejected evidence had been received, it ought not to have 
varied the decision”. 
The latest pronouncement on this question was the decision of the Privy Council 
in Abdul Rahim v. King-Emperor® where it was laid down that where inadmissible 
evidence had been admitted in a criminal case tried with a jury, the High Court on 
appeal may, in view of s. 167 of the Indian Evidence Act after excluding such inad- 
missible evidence, maintain a conviction, provided that the admissible evidence re- 
maining was, in the opinion of the Court, sufficient clearly to establish the guilt of the 
accused. It was observed that :— 

“Misdireotion is not of itself sufficient ground to justify interference with the verdict; the 
High Court must, under.the provisions of s. 423, sub-s. 2, and s. 687 of the Code of Criminal Pro- 
cedure proceed respectively to consider whether the verdict is erroneous owing to the misdirection 
or whether the misdirection has in fact occasioned a failure of justice. If the court so finds, 
then it has a duty tointerfere. In deciding whether there has been in fact a failure of justice 
in consequence of a misdirection the High Court is entitled to take the whole case into considera- 
tion and determine for itself whether there has been a failure of justice in the sense that a guilty 
man has been acquitted or an innocent one convicted”. 

This decision was followed by our Court in Mushtak Hussein v. The State of Bombay* 

and the Court held that where a jury has been misdirected and has based its verdict 

on assumptions and conjectures, the Supreme Court may order a retrial or remit the 

case to the High Court with a direction that it should consider the merits of the case 

in the light of the decision of the Supreme Court and say whether there has been a 
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evidence or by any misdirection or non-direction. The convictions of these accused 
and the sentences passed upon them by the learned Sessions Judge will, therefore, 
be confirmed. 

As regards accused No. 4, however, there has been an error of law in admitting 
evidence of the test identification parades in regard to him which we have held 
was inadmissible under s. 162 of the Criminal Procedure Code. The admission of 
such inadmissible evidence would amount to a misdirection in the learned Judge’s 
charge to the jury in regard to that accused andit is necessary, therefore, to consider 
what would be the effect of the admission of such inadmissible evidence so far as that 
accused is concerned. 

Learned counsel for the accused relied upon the observations in Khabiruddin v. 
Emperor’ that it was impossible to ascertain what was the effect of this evidence on 
the minds of the jury and that it was also impossible to say that this inadmissible 
evidence did not have considerable effect onthejury and their verdict. He, therefore, 
urged that the verdict should be set asida and the case remanded for retrial. A 
later decision of the Calcutta High Court reported in Surendra Dinda v. Emperor’, 
however, took the view that every breach ofs. 162 would not vitiatea trial. Reception 
of evidence inadmissible under s. 162 was not necessarily fatal and in an appeal the 
Court had to see whether the reception influenced the mind of the jury so seriously 
as to lead them to a conclusion which might have been different but for its reception. 
It must always be a question whether prejudice had been caused in such cases, and if 
not, whether the materials left were sufficient within the meaning of s. 167 of the 
Evidence Act. The position in this behalf has got to be considered with reference to 
the provisions of s. 537 of the Criminal Procedure Code and s. 167 of the Indian 
Evidence Act. Section 537 of the Criminal Procedure Code provides :— 

“Subject to the provisions hereinbefore contained, no finding, sentence or order passed by a 
Court of competent jurisdiction shall be reversed or altered under Chapter XXVII or on appeal or 
revision on account... r 

(d) of any misdirection in any charge to a jury...unless such misdirection has in fact occasion» 
ed a failure of justice”. 

Section 167 of the Indian Evidence Act provides :— 

` “The improper admission or rejection of evidence shall not be ground of itself for a new trial 
or reversal of any decision in any case, if it shall appear to the Court before which such objection is 
raised that, independently of the evidence objected to and admitted, there was sufficient evidence 
to justify the decision, or that, if the rejected evidence had been received, it ought not to have 
varied the decision”. 
The latest pronouncement on this question was the decision of the Privy Council 
in Abdul Rahim v. King-Emperor® where it was laid down that where inadmissible 
evidence had been admitted in a criminal case tried with a jury, the High Court on 
appeal may, in view of s. 167 of the Indian Evidence Act after excluding such inad- 
missible evidence, maintain a conviction, provided that the admissible evidence re- 
maining was, in the opinion of the Court, sufficient clearly to establish the guilt of the 
accused. It was observed that :— 

“Misdireotion is not of itself sufficient ground to justify interference with the verdict; the 
High Court must, under.the provisions of s. 423, sub-s. 2, and s. 687 of the Code of Criminal Pro- 
cedure proceed respectively to consider whether the verdict is erroneous owing to the misdirection 
or whether the misdirection has in fact occasioned a failure of justice. If the court so finds, 
then it has a duty tointerfere. In deciding whether there has been in fact a failure of justice 
in consequence of a misdirection the High Court is entitled to take the whole case into considera- 
tion and determine for itself whether there has been a failure of justice in the sense that a guilty 
man has been acquitted or an innocent one convicted”. 

This decision was followed by our Court in Mushtak Hussein v. The State of Bombay* 

and the Court held that where a jury has been misdirected and has based its verdict 

on assumptions and conjectures, the Supreme Court may order a retrial or remit the 

case to the High Court with a direction that it should consider the merits of the case 

in the light of the decision of the Supreme Court and say whether there has been a 
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evidence or by any misdirection or non-direction. The convictions of these accused 
and the sentences passed upon them by the learned Sessions Judge will, therefore, 
be confirmed. 

As regards accused No. 4, however, there has been an error of law in admitting 
evidence of the test identification parades in regard to him which we have held 
was inadmissible under s. 162 of the Criminal Procedure Code. The admission of 
such inadmissible evidence would amount to a misdirection in the learned Judge’s 
charge to the jury in regard to that accused andit is necessary, therefore, to consider 
what would be the effect of the admission of such inadmissible evidence so far as that 
accused is concerned. 

Learned counsel for the accused relied upon the observations in Khabiruddin v. 
Emperor’ that it was impossible to ascertain what was the effect of this evidence on 
the minds of the jury and that it was also impossible to say that this inadmissible 
evidence did not have considerable effect onthejury and their verdict. He, therefore, 
urged that the verdict should be set asida and the case remanded for retrial. A 
later decision of the Calcutta High Court reported in Surendra Dinda v. Emperor’, 
however, took the view that every breach ofs. 162 would not vitiatea trial. Reception 
of evidence inadmissible under s. 162 was not necessarily fatal and in an appeal the 
Court had to see whether the reception influenced the mind of the jury so seriously 
as to lead them to a conclusion which might have been different but for its reception. 
It must always be a question whether prejudice had been caused in such cases, and if 
not, whether the materials left were sufficient within the meaning of s. 167 of the 
Evidence Act. The position in this behalf has got to be considered with reference to 
the provisions of s. 537 of the Criminal Procedure Code and s. 167 of the Indian 
Evidence Act. Section 537 of the Criminal Procedure Code provides :— 

“Subject to the provisions hereinbefore contained, no finding, sentence or order passed by a 
Court of competent jurisdiction shall be reversed or altered under Chapter XXVII or on appeal or 
revision on account... r 

(d) of any misdirection in any charge to a jury...unless such misdirection has in fact occasion» 
ed a failure of justice”. 

Section 167 of the Indian Evidence Act provides :— 

` “The improper admission or rejection of evidence shall not be ground of itself for a new trial 
or reversal of any decision in any case, if it shall appear to the Court before which such objection is 
raised that, independently of the evidence objected to and admitted, there was sufficient evidence 
to justify the decision, or that, if the rejected evidence had been received, it ought not to have 
varied the decision”. 
The latest pronouncement on this question was the decision of the Privy Council 
in Abdul Rahim v. King-Emperor® where it was laid down that where inadmissible 
evidence had been admitted in a criminal case tried with a jury, the High Court on 
appeal may, in view of s. 167 of the Indian Evidence Act after excluding such inad- 
missible evidence, maintain a conviction, provided that the admissible evidence re- 
maining was, in the opinion of the Court, sufficient clearly to establish the guilt of the 
accused. It was observed that :— 

“Misdireotion is not of itself sufficient ground to justify interference with the verdict; the 
High Court must, under.the provisions of s. 423, sub-s. 2, and s. 687 of the Code of Criminal Pro- 
cedure proceed respectively to consider whether the verdict is erroneous owing to the misdirection 
or whether the misdirection has in fact occasioned a failure of justice. If the court so finds, 
then it has a duty tointerfere. In deciding whether there has been in fact a failure of justice 
in consequence of a misdirection the High Court is entitled to take the whole case into considera- 
tion and determine for itself whether there has been a failure of justice in the sense that a guilty 
man has been acquitted or an innocent one convicted”. 

This decision was followed by our Court in Mushtak Hussein v. The State of Bombay* 

and the Court held that where a jury has been misdirected and has based its verdict 

on assumptions and conjectures, the Supreme Court may order a retrial or remit the 

case to the High Court with a direction that it should consider the merits of the case 
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evidence or by any misdirection or non-direction. The convictions of these accused 
and the sentences passed upon them by the learned Sessions Judge will, therefore, 
be confirmed. 

As regards accused No. 4, however, there has been an error of law in admitting 
evidence of the test identification parades in regard to him which we have held 
was inadmissible under s. 162 of the Criminal Procedure Code. The admission of 
such inadmissible evidence would amount to a misdirection in the learned Judge’s 
charge to the jury in regard to that accused andit is necessary, therefore, to consider 
what would be the effect of the admission of such inadmissible evidence so far as that 
accused is concerned. 

Learned counsel for the accused relied upon the observations in Khabiruddin v. 
Emperor’ that it was impossible to ascertain what was the effect of this evidence on 
the minds of the jury and that it was also impossible to say that this inadmissible 
evidence did not have considerable effect onthejury and their verdict. He, therefore, 
urged that the verdict should be set asida and the case remanded for retrial. A 
later decision of the Calcutta High Court reported in Surendra Dinda v. Emperor’, 
however, took the view that every breach ofs. 162 would not vitiatea trial. Reception 
of evidence inadmissible under s. 162 was not necessarily fatal and in an appeal the 
Court had to see whether the reception influenced the mind of the jury so seriously 
as to lead them to a conclusion which might have been different but for its reception. 
It must always be a question whether prejudice had been caused in such cases, and if 
not, whether the materials left were sufficient within the meaning of s. 167 of the 
Evidence Act. The position in this behalf has got to be considered with reference to 
the provisions of s. 537 of the Criminal Procedure Code and s. 167 of the Indian 
Evidence Act. Section 537 of the Criminal Procedure Code provides :— 

“Subject to the provisions hereinbefore contained, no finding, sentence or order passed by a 
Court of competent jurisdiction shall be reversed or altered under Chapter XXVII or on appeal or 
revision on account... r 

(d) of any misdirection in any charge to a jury...unless such misdirection has in fact occasion» 
ed a failure of justice”. 

Section 167 of the Indian Evidence Act provides :— 

` “The improper admission or rejection of evidence shall not be ground of itself for a new trial 
or reversal of any decision in any case, if it shall appear to the Court before which such objection is 
raised that, independently of the evidence objected to and admitted, there was sufficient evidence 
to justify the decision, or that, if the rejected evidence had been received, it ought not to have 
varied the decision”. 
The latest pronouncement on this question was the decision of the Privy Council 
in Abdul Rahim v. King-Emperor® where it was laid down that where inadmissible 
evidence had been admitted in a criminal case tried with a jury, the High Court on 
appeal may, in view of s. 167 of the Indian Evidence Act after excluding such inad- 
missible evidence, maintain a conviction, provided that the admissible evidence re- 
maining was, in the opinion of the Court, sufficient clearly to establish the guilt of the 
accused. It was observed that :— 

“Misdireotion is not of itself sufficient ground to justify interference with the verdict; the 
High Court must, under.the provisions of s. 423, sub-s. 2, and s. 687 of the Code of Criminal Pro- 
cedure proceed respectively to consider whether the verdict is erroneous owing to the misdirection 
or whether the misdirection has in fact occasioned a failure of justice. If the court so finds, 
then it has a duty tointerfere. In deciding whether there has been in fact a failure of justice 
in consequence of a misdirection the High Court is entitled to take the whole case into considera- 
tion and determine for itself whether there has been a failure of justice in the sense that a guilty 
man has been acquitted or an innocent one convicted”. 

This decision was followed by our Court in Mushtak Hussein v. The State of Bombay* 

and the Court held that where a jury has been misdirected and has based its verdict 

on assumptions and conjectures, the Supreme Court may order a retrial or remit the 

case to the High Court with a direction that it should consider the merits of the case 

in the light of the decision of the Supreme Court and say whether there has been a 
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evidence or by any misdirection or non-direction. The convictions of these accused 
and the sentences passed upon them by the learned Sessions Judge will, therefore, 
be confirmed. 

As regards accused No. 4, however, there has been an error of law in admitting 
evidence of the test identification parades in regard to him which we have held 
was inadmissible under s. 162 of the Criminal Procedure Code. The admission of 
such inadmissible evidence would amount to a misdirection in the learned Judge’s 
charge to the jury in regard to that accused andit is necessary, therefore, to consider 
what would be the effect of the admission of such inadmissible evidence so far as that 
accused is concerned. 

Learned counsel for the accused relied upon the observations in Khabiruddin v. 
Emperor’ that it was impossible to ascertain what was the effect of this evidence on 
the minds of the jury and that it was also impossible to say that this inadmissible 
evidence did not have considerable effect onthejury and their verdict. He, therefore, 
urged that the verdict should be set asida and the case remanded for retrial. A 
later decision of the Calcutta High Court reported in Surendra Dinda v. Emperor’, 
however, took the view that every breach ofs. 162 would not vitiatea trial. Reception 
of evidence inadmissible under s. 162 was not necessarily fatal and in an appeal the 
Court had to see whether the reception influenced the mind of the jury so seriously 
as to lead them to a conclusion which might have been different but for its reception. 
It must always be a question whether prejudice had been caused in such cases, and if 
not, whether the materials left were sufficient within the meaning of s. 167 of the 
Evidence Act. The position in this behalf has got to be considered with reference to 
the provisions of s. 537 of the Criminal Procedure Code and s. 167 of the Indian 
Evidence Act. Section 537 of the Criminal Procedure Code provides :— 

“Subject to the provisions hereinbefore contained, no finding, sentence or order passed by a 
Court of competent jurisdiction shall be reversed or altered under Chapter XXVII or on appeal or 
revision on account... r 

(d) of any misdirection in any charge to a jury...unless such misdirection has in fact occasion» 
ed a failure of justice”. 

Section 167 of the Indian Evidence Act provides :— 

` “The improper admission or rejection of evidence shall not be ground of itself for a new trial 
or reversal of any decision in any case, if it shall appear to the Court before which such objection is 
raised that, independently of the evidence objected to and admitted, there was sufficient evidence 
to justify the decision, or that, if the rejected evidence had been received, it ought not to have 
varied the decision”. 
The latest pronouncement on this question was the decision of the Privy Council 
in Abdul Rahim v. King-Emperor® where it was laid down that where inadmissible 
evidence had been admitted in a criminal case tried with a jury, the High Court on 
appeal may, in view of s. 167 of the Indian Evidence Act after excluding such inad- 
missible evidence, maintain a conviction, provided that the admissible evidence re- 
maining was, in the opinion of the Court, sufficient clearly to establish the guilt of the 
accused. It was observed that :— 

“Misdireotion is not of itself sufficient ground to justify interference with the verdict; the 
High Court must, under.the provisions of s. 423, sub-s. 2, and s. 687 of the Code of Criminal Pro- 
cedure proceed respectively to consider whether the verdict is erroneous owing to the misdirection 
or whether the misdirection has in fact occasioned a failure of justice. If the court so finds, 
then it has a duty tointerfere. In deciding whether there has been in fact a failure of justice 
in consequence of a misdirection the High Court is entitled to take the whole case into considera- 
tion and determine for itself whether there has been a failure of justice in the sense that a guilty 
man has been acquitted or an innocent one convicted”. 

This decision was followed by our Court in Mushtak Hussein v. The State of Bombay* 

and the Court held that where a jury has been misdirected and has based its verdict 

on assumptions and conjectures, the Supreme Court may order a retrial or remit the 

case to the High Court with a direction that it should consider the merits of the case 

in the light of the decision of the Supreme Court and say whether there has been a 
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evidence or by any misdirection or non-direction. The convictions of these accused 
and the sentences passed upon them by the learned Sessions Judge will, therefore, 
be confirmed. 

As regards accused No. 4, however, there has been an error of law in admitting 
evidence of the test identification parades in regard to him which we have held 
was inadmissible under s. 162 of the Criminal Procedure Code. The admission of 
such inadmissible evidence would amount to a misdirection in the learned Judge’s 
charge to the jury in regard to that accused andit is necessary, therefore, to consider 
what would be the effect of the admission of such inadmissible evidence so far as that 
accused is concerned. 

Learned counsel for the accused relied upon the observations in Khabiruddin v. 
Emperor’ that it was impossible to ascertain what was the effect of this evidence on 
the minds of the jury and that it was also impossible to say that this inadmissible 
evidence did not have considerable effect onthejury and their verdict. He, therefore, 
urged that the verdict should be set asida and the case remanded for retrial. A 
later decision of the Calcutta High Court reported in Surendra Dinda v. Emperor’, 
however, took the view that every breach ofs. 162 would not vitiatea trial. Reception 
of evidence inadmissible under s. 162 was not necessarily fatal and in an appeal the 
Court had to see whether the reception influenced the mind of the jury so seriously 
as to lead them to a conclusion which might have been different but for its reception. 
It must always be a question whether prejudice had been caused in such cases, and if 
not, whether the materials left were sufficient within the meaning of s. 167 of the 
Evidence Act. The position in this behalf has got to be considered with reference to 
the provisions of s. 537 of the Criminal Procedure Code and s. 167 of the Indian 
Evidence Act. Section 537 of the Criminal Procedure Code provides :— 

“Subject to the provisions hereinbefore contained, no finding, sentence or order passed by a 
Court of competent jurisdiction shall be reversed or altered under Chapter XXVII or on appeal or 
revision on account... r 

(d) of any misdirection in any charge to a jury...unless such misdirection has in fact occasion» 
ed a failure of justice”. 

Section 167 of the Indian Evidence Act provides :— 

` “The improper admission or rejection of evidence shall not be ground of itself for a new trial 
or reversal of any decision in any case, if it shall appear to the Court before which such objection is 
raised that, independently of the evidence objected to and admitted, there was sufficient evidence 
to justify the decision, or that, if the rejected evidence had been received, it ought not to have 
varied the decision”. 
The latest pronouncement on this question was the decision of the Privy Council 
in Abdul Rahim v. King-Emperor® where it was laid down that where inadmissible 
evidence had been admitted in a criminal case tried with a jury, the High Court on 
appeal may, in view of s. 167 of the Indian Evidence Act after excluding such inad- 
missible evidence, maintain a conviction, provided that the admissible evidence re- 
maining was, in the opinion of the Court, sufficient clearly to establish the guilt of the 
accused. It was observed that :— 

“Misdireotion is not of itself sufficient ground to justify interference with the verdict; the 
High Court must, under.the provisions of s. 423, sub-s. 2, and s. 687 of the Code of Criminal Pro- 
cedure proceed respectively to consider whether the verdict is erroneous owing to the misdirection 
or whether the misdirection has in fact occasioned a failure of justice. If the court so finds, 
then it has a duty tointerfere. In deciding whether there has been in fact a failure of justice 
in consequence of a misdirection the High Court is entitled to take the whole case into considera- 
tion and determine for itself whether there has been a failure of justice in the sense that a guilty 
man has been acquitted or an innocent one convicted”. 

This decision was followed by our Court in Mushtak Hussein v. The State of Bombay* 

and the Court held that where a jury has been misdirected and has based its verdict 

on assumptions and conjectures, the Supreme Court may order a retrial or remit the 

case to the High Court with a direction that it should consider the merits of the case 

in the light of the decision of the Supreme Court and say whether there has been a 
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evidence or by any misdirection or non-direction. The convictions of these accused 
and the sentences passed upon them by the learned Sessions Judge will, therefore, 
be confirmed. 

As regards accused No. 4, however, there has been an error of law in admitting 
evidence of the test identification parades in regard to him which we have held 
was inadmissible under s. 162 of the Criminal Procedure Code. The admission of 
such inadmissible evidence would amount to a misdirection in the learned Judge’s 
charge to the jury in regard to that accused andit is necessary, therefore, to consider 
what would be the effect of the admission of such inadmissible evidence so far as that 
accused is concerned. 

Learned counsel for the accused relied upon the observations in Khabiruddin v. 
Emperor’ that it was impossible to ascertain what was the effect of this evidence on 
the minds of the jury and that it was also impossible to say that this inadmissible 
evidence did not have considerable effect onthejury and their verdict. He, therefore, 
urged that the verdict should be set asida and the case remanded for retrial. A 
later decision of the Calcutta High Court reported in Surendra Dinda v. Emperor’, 
however, took the view that every breach ofs. 162 would not vitiatea trial. Reception 
of evidence inadmissible under s. 162 was not necessarily fatal and in an appeal the 
Court had to see whether the reception influenced the mind of the jury so seriously 
as to lead them to a conclusion which might have been different but for its reception. 
It must always be a question whether prejudice had been caused in such cases, and if 
not, whether the materials left were sufficient within the meaning of s. 167 of the 
Evidence Act. The position in this behalf has got to be considered with reference to 
the provisions of s. 537 of the Criminal Procedure Code and s. 167 of the Indian 
Evidence Act. Section 537 of the Criminal Procedure Code provides :— 

“Subject to the provisions hereinbefore contained, no finding, sentence or order passed by a 
Court of competent jurisdiction shall be reversed or altered under Chapter XXVII or on appeal or 
revision on account... r 

(d) of any misdirection in any charge to a jury...unless such misdirection has in fact occasion» 
ed a failure of justice”. 

Section 167 of the Indian Evidence Act provides :— 

` “The improper admission or rejection of evidence shall not be ground of itself for a new trial 
or reversal of any decision in any case, if it shall appear to the Court before which such objection is 
raised that, independently of the evidence objected to and admitted, there was sufficient evidence 
to justify the decision, or that, if the rejected evidence had been received, it ought not to have 
varied the decision”. 
The latest pronouncement on this question was the decision of the Privy Council 
in Abdul Rahim v. King-Emperor® where it was laid down that where inadmissible 
evidence had been admitted in a criminal case tried with a jury, the High Court on 
appeal may, in view of s. 167 of the Indian Evidence Act after excluding such inad- 
missible evidence, maintain a conviction, provided that the admissible evidence re- 
maining was, in the opinion of the Court, sufficient clearly to establish the guilt of the 
accused. It was observed that :— 

“Misdireotion is not of itself sufficient ground to justify interference with the verdict; the 
High Court must, under.the provisions of s. 423, sub-s. 2, and s. 687 of the Code of Criminal Pro- 
cedure proceed respectively to consider whether the verdict is erroneous owing to the misdirection 
or whether the misdirection has in fact occasioned a failure of justice. If the court so finds, 
then it has a duty tointerfere. In deciding whether there has been in fact a failure of justice 
in consequence of a misdirection the High Court is entitled to take the whole case into considera- 
tion and determine for itself whether there has been a failure of justice in the sense that a guilty 
man has been acquitted or an innocent one convicted”. 

This decision was followed by our Court in Mushtak Hussein v. The State of Bombay* 

and the Court held that where a jury has been misdirected and has based its verdict 

on assumptions and conjectures, the Supreme Court may order a retrial or remit the 

case to the High Court with a direction that it should consider the merits of the case 

in the light of the decision of the Supreme Court and say whether there has been a 
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evidence or by any misdirection or non-direction. The convictions of these accused 
and the sentences passed upon them by the learned Sessions Judge will, therefore, 
be confirmed. 

As regards accused No. 4, however, there has been an error of law in admitting 
evidence of the test identification parades in regard to him which we have held 
was inadmissible under s. 162 of the Criminal Procedure Code. The admission of 
such inadmissible evidence would amount to a misdirection in the learned Judge’s 
charge to the jury in regard to that accused andit is necessary, therefore, to consider 
what would be the effect of the admission of such inadmissible evidence so far as that 
accused is concerned. 

Learned counsel for the accused relied upon the observations in Khabiruddin v. 
Emperor’ that it was impossible to ascertain what was the effect of this evidence on 
the minds of the jury and that it was also impossible to say that this inadmissible 
evidence did not have considerable effect onthejury and their verdict. He, therefore, 
urged that the verdict should be set asida and the case remanded for retrial. A 
later decision of the Calcutta High Court reported in Surendra Dinda v. Emperor’, 
however, took the view that every breach ofs. 162 would not vitiatea trial. Reception 
of evidence inadmissible under s. 162 was not necessarily fatal and in an appeal the 
Court had to see whether the reception influenced the mind of the jury so seriously 
as to lead them to a conclusion which might have been different but for its reception. 
It must always be a question whether prejudice had been caused in such cases, and if 
not, whether the materials left were sufficient within the meaning of s. 167 of the 
Evidence Act. The position in this behalf has got to be considered with reference to 
the provisions of s. 537 of the Criminal Procedure Code and s. 167 of the Indian 
Evidence Act. Section 537 of the Criminal Procedure Code provides :— 

“Subject to the provisions hereinbefore contained, no finding, sentence or order passed by a 
Court of competent jurisdiction shall be reversed or altered under Chapter XXVII or on appeal or 
revision on account... r 

(d) of any misdirection in any charge to a jury...unless such misdirection has in fact occasion» 
ed a failure of justice”. 

Section 167 of the Indian Evidence Act provides :— 

` “The improper admission or rejection of evidence shall not be ground of itself for a new trial 
or reversal of any decision in any case, if it shall appear to the Court before which such objection is 
raised that, independently of the evidence objected to and admitted, there was sufficient evidence 
to justify the decision, or that, if the rejected evidence had been received, it ought not to have 
varied the decision”. 
The latest pronouncement on this question was the decision of the Privy Council 
in Abdul Rahim v. King-Emperor® where it was laid down that where inadmissible 
evidence had been admitted in a criminal case tried with a jury, the High Court on 
appeal may, in view of s. 167 of the Indian Evidence Act after excluding such inad- 
missible evidence, maintain a conviction, provided that the admissible evidence re- 
maining was, in the opinion of the Court, sufficient clearly to establish the guilt of the 
accused. It was observed that :— 

“Misdireotion is not of itself sufficient ground to justify interference with the verdict; the 
High Court must, under.the provisions of s. 423, sub-s. 2, and s. 687 of the Code of Criminal Pro- 
cedure proceed respectively to consider whether the verdict is erroneous owing to the misdirection 
or whether the misdirection has in fact occasioned a failure of justice. If the court so finds, 
then it has a duty tointerfere. In deciding whether there has been in fact a failure of justice 
in consequence of a misdirection the High Court is entitled to take the whole case into considera- 
tion and determine for itself whether there has been a failure of justice in the sense that a guilty 
man has been acquitted or an innocent one convicted”. 

This decision was followed by our Court in Mushtak Hussein v. The State of Bombay* 

and the Court held that where a jury has been misdirected and has based its verdict 

on assumptions and conjectures, the Supreme Court may order a retrial or remit the 

case to the High Court with a direction that it should consider the merits of the case 
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evidence or by any misdirection or non-direction. The convictions of these accused 
and the sentences passed upon them by the learned Sessions Judge will, therefore, 
be confirmed. 

As regards accused No. 4, however, there has been an error of law in admitting 
evidence of the test identification parades in regard to him which we have held 
was inadmissible under s. 162 of the Criminal Procedure Code. The admission of 
such inadmissible evidence would amount to a misdirection in the learned Judge’s 
charge to the jury in regard to that accused andit is necessary, therefore, to consider 
what would be the effect of the admission of such inadmissible evidence so far as that 
accused is concerned. 

Learned counsel for the accused relied upon the observations in Khabiruddin v. 
Emperor’ that it was impossible to ascertain what was the effect of this evidence on 
the minds of the jury and that it was also impossible to say that this inadmissible 
evidence did not have considerable effect onthejury and their verdict. He, therefore, 
urged that the verdict should be set asida and the case remanded for retrial. A 
later decision of the Calcutta High Court reported in Surendra Dinda v. Emperor’, 
however, took the view that every breach ofs. 162 would not vitiatea trial. Reception 
of evidence inadmissible under s. 162 was not necessarily fatal and in an appeal the 
Court had to see whether the reception influenced the mind of the jury so seriously 
as to lead them to a conclusion which might have been different but for its reception. 
It must always be a question whether prejudice had been caused in such cases, and if 
not, whether the materials left were sufficient within the meaning of s. 167 of the 
Evidence Act. The position in this behalf has got to be considered with reference to 
the provisions of s. 537 of the Criminal Procedure Code and s. 167 of the Indian 
Evidence Act. Section 537 of the Criminal Procedure Code provides :— 

“Subject to the provisions hereinbefore contained, no finding, sentence or order passed by a 
Court of competent jurisdiction shall be reversed or altered under Chapter XXVII or on appeal or 
revision on account... r 

(d) of any misdirection in any charge to a jury...unless such misdirection has in fact occasion» 
ed a failure of justice”. 

Section 167 of the Indian Evidence Act provides :— 

` “The improper admission or rejection of evidence shall not be ground of itself for a new trial 
or reversal of any decision in any case, if it shall appear to the Court before which such objection is 
raised that, independently of the evidence objected to and admitted, there was sufficient evidence 
to justify the decision, or that, if the rejected evidence had been received, it ought not to have 
varied the decision”. 
The latest pronouncement on this question was the decision of the Privy Council 
in Abdul Rahim v. King-Emperor® where it was laid down that where inadmissible 
evidence had been admitted in a criminal case tried with a jury, the High Court on 
appeal may, in view of s. 167 of the Indian Evidence Act after excluding such inad- 
missible evidence, maintain a conviction, provided that the admissible evidence re- 
maining was, in the opinion of the Court, sufficient clearly to establish the guilt of the 
accused. It was observed that :— 

“Misdireotion is not of itself sufficient ground to justify interference with the verdict; the 
High Court must, under.the provisions of s. 423, sub-s. 2, and s. 687 of the Code of Criminal Pro- 
cedure proceed respectively to consider whether the verdict is erroneous owing to the misdirection 
or whether the misdirection has in fact occasioned a failure of justice. If the court so finds, 
then it has a duty tointerfere. In deciding whether there has been in fact a failure of justice 
in consequence of a misdirection the High Court is entitled to take the whole case into considera- 
tion and determine for itself whether there has been a failure of justice in the sense that a guilty 
man has been acquitted or an innocent one convicted”. 

This decision was followed by our Court in Mushtak Hussein v. The State of Bombay* 

and the Court held that where a jury has been misdirected and has based its verdict 

on assumptions and conjectures, the Supreme Court may order a retrial or remit the 

case to the High Court with a direction that it should consider the merits of the case 

in the light of the decision of the Supreme Court and say whether there has been a 
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evidence or by any misdirection or non-direction. The convictions of these accused 
and the sentences passed upon them by the learned Sessions Judge will, therefore, 
be confirmed. 

As regards accused No. 4, however, there has been an error of law in admitting 
evidence of the test identification parades in regard to him which we have held 
was inadmissible under s. 162 of the Criminal Procedure Code. The admission of 
such inadmissible evidence would amount to a misdirection in the learned Judge’s 
charge to the jury in regard to that accused andit is necessary, therefore, to consider 
what would be the effect of the admission of such inadmissible evidence so far as that 
accused is concerned. 

Learned counsel for the accused relied upon the observations in Khabiruddin v. 
Emperor’ that it was impossible to ascertain what was the effect of this evidence on 
the minds of the jury and that it was also impossible to say that this inadmissible 
evidence did not have considerable effect onthejury and their verdict. He, therefore, 
urged that the verdict should be set asida and the case remanded for retrial. A 
later decision of the Calcutta High Court reported in Surendra Dinda v. Emperor’, 
however, took the view that every breach ofs. 162 would not vitiatea trial. Reception 
of evidence inadmissible under s. 162 was not necessarily fatal and in an appeal the 
Court had to see whether the reception influenced the mind of the jury so seriously 
as to lead them to a conclusion which might have been different but for its reception. 
It must always be a question whether prejudice had been caused in such cases, and if 
not, whether the materials left were sufficient within the meaning of s. 167 of the 
Evidence Act. The position in this behalf has got to be considered with reference to 
the provisions of s. 537 of the Criminal Procedure Code and s. 167 of the Indian 
Evidence Act. Section 537 of the Criminal Procedure Code provides :— 

“Subject to the provisions hereinbefore contained, no finding, sentence or order passed by a 
Court of competent jurisdiction shall be reversed or altered under Chapter XXVII or on appeal or 
revision on account... r 

(d) of any misdirection in any charge to a jury...unless such misdirection has in fact occasion» 
ed a failure of justice”. 

Section 167 of the Indian Evidence Act provides :— 

` “The improper admission or rejection of evidence shall not be ground of itself for a new trial 
or reversal of any decision in any case, if it shall appear to the Court before which such objection is 
raised that, independently of the evidence objected to and admitted, there was sufficient evidence 
to justify the decision, or that, if the rejected evidence had been received, it ought not to have 
varied the decision”. 
The latest pronouncement on this question was the decision of the Privy Council 
in Abdul Rahim v. King-Emperor® where it was laid down that where inadmissible 
evidence had been admitted in a criminal case tried with a jury, the High Court on 
appeal may, in view of s. 167 of the Indian Evidence Act after excluding such inad- 
missible evidence, maintain a conviction, provided that the admissible evidence re- 
maining was, in the opinion of the Court, sufficient clearly to establish the guilt of the 
accused. It was observed that :— 

“Misdireotion is not of itself sufficient ground to justify interference with the verdict; the 
High Court must, under.the provisions of s. 423, sub-s. 2, and s. 687 of the Code of Criminal Pro- 
cedure proceed respectively to consider whether the verdict is erroneous owing to the misdirection 
or whether the misdirection has in fact occasioned a failure of justice. If the court so finds, 
then it has a duty tointerfere. In deciding whether there has been in fact a failure of justice 
in consequence of a misdirection the High Court is entitled to take the whole case into considera- 
tion and determine for itself whether there has been a failure of justice in the sense that a guilty 
man has been acquitted or an innocent one convicted”. 

This decision was followed by our Court in Mushtak Hussein v. The State of Bombay* 

and the Court held that where a jury has been misdirected and has based its verdict 

on assumptions and conjectures, the Supreme Court may order a retrial or remit the 

case to the High Court with a direction that it should consider the merits of the case 

in the light of the decision of the Supreme Court and say whether there has been a 
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evidence or by any misdirection or non-direction. The convictions of these accused 
and the sentences passed upon them by the learned Sessions Judge will, therefore, 
be confirmed. 

As regards accused No. 4, however, there has been an error of law in admitting 
evidence of the test identification parades in regard to him which we have held 
was inadmissible under s. 162 of the Criminal Procedure Code. The admission of 
such inadmissible evidence would amount to a misdirection in the learned Judge’s 
charge to the jury in regard to that accused andit is necessary, therefore, to consider 
what would be the effect of the admission of such inadmissible evidence so far as that 
accused is concerned. 

Learned counsel for the accused relied upon the observations in Khabiruddin v. 
Emperor’ that it was impossible to ascertain what was the effect of this evidence on 
the minds of the jury and that it was also impossible to say that this inadmissible 
evidence did not have considerable effect onthejury and their verdict. He, therefore, 
urged that the verdict should be set asida and the case remanded for retrial. A 
later decision of the Calcutta High Court reported in Surendra Dinda v. Emperor’, 
however, took the view that every breach ofs. 162 would not vitiatea trial. Reception 
of evidence inadmissible under s. 162 was not necessarily fatal and in an appeal the 
Court had to see whether the reception influenced the mind of the jury so seriously 
as to lead them to a conclusion which might have been different but for its reception. 
It must always be a question whether prejudice had been caused in such cases, and if 
not, whether the materials left were sufficient within the meaning of s. 167 of the 
Evidence Act. The position in this behalf has got to be considered with reference to 
the provisions of s. 537 of the Criminal Procedure Code and s. 167 of the Indian 
Evidence Act. Section 537 of the Criminal Procedure Code provides :— 

“Subject to the provisions hereinbefore contained, no finding, sentence or order passed by a 
Court of competent jurisdiction shall be reversed or altered under Chapter XXVII or on appeal or 
revision on account... r 

(d) of any misdirection in any charge to a jury...unless such misdirection has in fact occasion» 
ed a failure of justice”. 

Section 167 of the Indian Evidence Act provides :— 

` “The improper admission or rejection of evidence shall not be ground of itself for a new trial 
or reversal of any decision in any case, if it shall appear to the Court before which such objection is 
raised that, independently of the evidence objected to and admitted, there was sufficient evidence 
to justify the decision, or that, if the rejected evidence had been received, it ought not to have 
varied the decision”. 
The latest pronouncement on this question was the decision of the Privy Council 
in Abdul Rahim v. King-Emperor® where it was laid down that where inadmissible 
evidence had been admitted in a criminal case tried with a jury, the High Court on 
appeal may, in view of s. 167 of the Indian Evidence Act after excluding such inad- 
missible evidence, maintain a conviction, provided that the admissible evidence re- 
maining was, in the opinion of the Court, sufficient clearly to establish the guilt of the 
accused. It was observed that :— 

“Misdireotion is not of itself sufficient ground to justify interference with the verdict; the 
High Court must, under.the provisions of s. 423, sub-s. 2, and s. 687 of the Code of Criminal Pro- 
cedure proceed respectively to consider whether the verdict is erroneous owing to the misdirection 
or whether the misdirection has in fact occasioned a failure of justice. If the court so finds, 
then it has a duty tointerfere. In deciding whether there has been in fact a failure of justice 
in consequence of a misdirection the High Court is entitled to take the whole case into considera- 
tion and determine for itself whether there has been a failure of justice in the sense that a guilty 
man has been acquitted or an innocent one convicted”. 

This decision was followed by our Court in Mushtak Hussein v. The State of Bombay* 

and the Court held that where a jury has been misdirected and has based its verdict 

on assumptions and conjectures, the Supreme Court may order a retrial or remit the 

case to the High Court with a direction that it should consider the merits of the case 

in the light of the decision of the Supreme Court and say whether there has been a 
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was a condition precedent to their being entitled to receive the remuneration or com- 
mission stipulated thereunder no debt payable by the companies was created in their 
favour and they had no right to receive any payment from the companies. No re- 
muneration or commission could therefore be said to have acorued to them at the dates 
of the respective transfers. 

It was, however, urged that even though no income can be said to have accrued to 
the Sassoons at the date of the respective transfers which could be the subject mat- 
ter of any assignment by them in favour of the transferees, the moment the remunera- 
tion or commission was ascertained at the end of the calendar year and became a 
debt due to the managing agents under the terms of the managing agency agreements 
it could be referred back to the period in which it was earned and the portions of the 
remuneration or commission which were earned by the Sassoons during the broken 
period could certainly then be said to be the income which had accrued to them during 
the chargeable accounting period. 

Reliance was placed in support of this position on Commissioners of Inland Revenue 
v. Gardner Mountain & D’ Ambrumenil, Lidt. The assessee in that case carried on 
inter alia the business of underwriting agents, and entered into agreements with cer- 
tain underwriters st Lloyds under which it was entitled to receive as remuneration 
for its services in conducting the agency, commissions on the net profits of each year’s 
underwriting. The agreements provided that, 

“accounts should be kept for the period ending December 31 in each year and that each suoli 

account shall be made up and balanced at the end of the second clear year from the expiration of 
the period or year to which it relates and the amount then remaining to the credit of the account 
shall be taken to represent the amount of the net profit of the period or year to which it relates and 
the commission payable to the company shall be calculated and paid thereon”. 
The accounts for the underwriting done in the calendar year 1936 were made up at the 
end of 1938 and the question that arose was whether the assessee was liable to ad- 
ditional assessment in respect of the commission on underwriters’ profits from the 
policies underwritten in the calendar year 1936 in the year in which the policies were 
underwritten or in the year when the accounts were thus made up. The assessee con- 
tended that the contracts into which it entered were executory contracts, under which 
its services were not completed or paid for, as regards commission, until the conclusion 
of the relevant account ; that the profit in the form of commission was not ascer- 
tainable or earned, and did not arise, until that time and that the additional assess- 
ment which was made in the year in which the policies were underwritten should ac- 
cordingly be discharged. The Special Commissioner allowed the assessee’s conten- 
tfon and discharged the additional assessment. The decision of the Special Com- 
missioners was confirmed on appeal by Macnaghten J. inthe King’s Bench Division 
of the High Court. The Court of Appeal, however, reversed this decision and a fur- 
ther appeal was taken by the assessee to the House of Lords. The House of Lords 
held that on the true construction of the agreements, the commissions in question were 
earned by the assessee in the year in which the policies were underwritten, and must 
be brought into account accordingly and confirmed the decision of the Court of Ap- 
peal. It may be noted that the charge was on profits arising in each chargeable ac- 
counting period and the profits were to be taken to be the actual profits arising in the 
chargeable accounting period. The ratio of the decision was that the commission paid 
was remuneration for services completely performed in the particular year, that the 
assesgee hadattheend of the year done everything it had to doto earnit and that it 
was remuneration for work done and completely done in the particular year though 
it was ascertained and paid two years later. Viscount Simon in his speech at page 
93 stated that the assessee had acquired a legal right to be paid in futuro and that 
the principle was to refer back to the year in which it was earned so far as possible 
remuneration subsequently received even though it could only be precisely calculated 
afterwards. Lord Wright in his speech at page 94 said that it was necessary to 
determine in what year the commission was earned, or in the language of the Act, in 
what year the assessee’s profits arose and observed (p. 96) :-— 

“I agree with the Court of Appeal in thinking that the necessary conclusion from that must 
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be that the right to the commission is treated as a vested right which haa accrued-at the time when 
the risk was underwritten. It has then been earned, though the profits resulting from ‘the insu- 
rance cannot be then ascertained, but in practice are not ascertained until the end of two.years 
beyond the date of underwriting. The right is vested, though its valuation is postponed, and is 
not merely postponed but depands on all the contingencies which are inevitable in any insurance 
risk, losses which may or may not happen, returns of premium, premiums to be arranged for ad- 
ditional risks, reinsurance, and the whole catalogue of uncertain future factors. AH these have 
to be brought into account according to ordinary commercial practice and understanding. . But» 
the delays and difficulties which there may be in any particular case, however they may affect. 
the profit, do not affect tho right for what it eventually proves to be worth”. 
Lord Simonds in his speech at page 110 stated :— 

“Itis clear to me that the commission is wholly earned in year 1 in respect of the profits 
of that year’s underwriting. If so, I should have thought that it was not arguable that that 
commission did not acorue for Tnoome Tax purposes in that same year though it was not ascer- 
tainable until later”. 

The fact that the account of the commission could not be made up until later did 
not make any difference to the position that the commmission had been wholly earned ` 
during the chargeable accounting period and the income had accrued to the assessee 
during that period. 

Learned counsel for the transferees also relied upon the decisions in Bangalore 
W.C. & S. Mills v. Commr. of Inc.-taz! and Turner Morrison & Co., Lid. v. Commr. 
of Inc.-Tax*, to show that as and when the sale proceeds were received by the com- 
pany the profits made by the company were embedded in those sale proceeds and if 
that was so the percentage of the net profits which was payable by the companies 
to the managing agents as and by way of commission was similarly embedded in those 
sale proceeds. If the profits thus accrued to the company during the chargeable 
accounting period the commission payable to the managing agents also could be said 
to have accrued to them during that period. 


It is no doubt true that the accrual of incomes does not dpe upon its ascer- 
tainment or the accounts cast by assessee. The accounts may be made up ata much 
later date. That depends upon the convenience of the assessee and also upon the 
exigencies of the situstion. The amount of the income, profits or gains may thus be 
ascertained later on the accounts being made up. But when the accounts are thus 

' made up the income, profits or gains ascertained as the result of the account are referred 
back to the chargeable accourting period during which ‘they have accrued or arisen 
and the assessee is liable to tax in respect of the same during that chargeable account-, 
ing period. “The computation of the profits whenever it may take place cannot 
possibly be allowed to suspend their accrual’... “The quantification of the commis- 
sion is not a condition precedent to its accruel”. (Per Ghulam Hesen J.in Commr. 
of Inc.-Tax v. K. R. M. T. T. Thiagaraja Chetty’. See also Isaac Holden & Sons, 
Lid. v. The Commissioners of Inland Revenue* and The Commissioners of Inland 
Revenue w. Newcastle Breweries, Lid.5). What has, however, got to be determined is 
whether the income, profits or gains acorued to the assessee and in order that the same 
may accrue to him it is necessary thathe musthave acquired a right to receive the 
same or that a right to the income, profits or gains has become vested in him though 
its valuation may. be posponed or though its materialisation may depend on the con- 
tingency that the making up of the accounts would show income, profits or gains. 
The argument that the income, profits or gains are embedded in thesale proceeds as 
and when received by the company also does not help the transferees, because the 
managing agents have no share or interest in the sale proceeds received as such. 
They are not co-sharers with the company and no-part of the sale proceeds belongs 
to them. Nor is there any ground for saying that the. company are the trustees for 
the business or any of the assets for the managing agents. The managing agents 
cannot therefore be said to have acquired a right to receive any commission unless 
and until the accounts are made up at the end of the year, the net profits ascertained 
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and the amount, of commission due by the company to the managing agents thus 
determined. (See I. R. O..v. Lebus). 

` It is clear, therefore, that no part of the managing agency commission had accrued 
to the Sassoons at the dates of the respective transfers of the agencies to the trans- 
ferees. . 

The two decisions which were sought to be-distinguished by the High Court in the 
judgments under appeal also support this conclusion. In the unreported decision 
of the High Court of Bombay in’ Commissioner of Hacess Profits Tax v. P.N. 
Mehta & Sons*, the managing agency agreement was couched in, the very same terms 
as that of the E. D. Sassoon United Mills Co., Ltd. The managing agents were to be 
paid 10 per cent. of the net annual profits made by the company with a guaranteed 
minimum commission of Rs. 15,000 per annum. The accounting year of the com- 
pany was the calendar year. The Tribunal had held that the annual profits could 
only be ascertained when the accounts of the company were made up and it was then 
that the 10 per cent. commission would accrue to the managing agents. The con- 
tention of the Department was that as the managing agents worked as such from day 
to day and helped the company to earn profits, profits accrued to them from day to 
day and not at the end of the year. This contention was negatived by the High 
Court :— 

“Itis only on, the net annual profits that the managing agents are entitled to any commis- 

sion. A company may have worked for six months at a loss, for the remaining six months it may 
make a large profit so as to wipe off the loss, and have a net profit to show. It is only as a result 
of the working of the Mills for the whole year that it will be possible to ascertain whether the Mills 
have worked at a loss or at a profit, and what the profit was. Therefore, the managing agents 
are only entitled to acommission on the result of the working of the Millsfor a whole year. 
If the working shows a net annual profit which gives them a commission of more than Rs. 15,000 
on the basis of 10 per cent., they are entitled to that amount. If, on the other hand, the working 
does not show a profit which entitles them to & commission of Rs. 15,000 they are in any case en- 
titled to that amount. Therefore, in our opinion, the tribunal rightly held that the accrual of 
the commission was at the end of the calendar year, which was the year maintained by the Mills 
and not from time to time as contended by the Department”. 
In the case of Salt & Industries Agencies Lid. v. Commr. of Inc.-T'ax® the question 
for the consideration of the Court no doubt was what was the place where the profits 
had accrued. In determining the place where the profits had accrued it was however 
necessary to find when the profits had accrued to the assessee and it was held that 
what was conclusive of the matter was the consideration as to when the right to 
managing agency commission arose and when did the company become liable to 
pay managing agency commission to the managing agents and it was further held 
that it was only when all the accounts of the working of the company were submitted 
to the head office in Bombay and the profit was determined that it could be said that 
a tight to receive a commission at the rate specified in the managing agency agree- 
ment had arisen and the managing agents became entitled to a certain specified 
commission. These considerations are germane to the question which we have to de- 
cide in these appeals and support the conclusion which we have already arrived at, 
that the right to receive the commission would arise and the income, profits or gains 
would accrue to the managing agents only at the end of the calendar year which was 
the terminus a quo for the making up of the accounts and ascertaining the net profits 
earned by the company. We fail to see how these cases which were relied upon by 
the Revenue before the High Court could be distinguished in the manner in which it 
was done. ; 

We were invited by the learned counsel for the Sassoons to approach the question 
from another point of view and that was that what had been transferred by the 
Sassoons to the transferees was a source of income, viz. the managing agency which was 
to run for the unexpired residue of the term. It was urged that where a source of 
income was transferred any income which accrued from that source after the date of 
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the transfer was the transferees’ income and not of the transferors, and thatit was im- 
material (a) that at the date of the transfer there was an expectation that ata future 
date income would accrue, (b) that the transferor by the work before the transfer had 
contributed to create any income which might eventually accrue and (c) that because 
of the expectation of income a higher price had been paid for the transfer. 

Reliance was placed in this connection on the case of Commissioners of Inland 
Revenue v. Forrest}, In that case the assessee purchased certain shares on November 
25, 1919, and paid an excess price “‘to cover the portion of the dividend accrued to 
date”. A dividend of 10 per cent. for the period ending on February 28, 1920, was 
declared on May 13, 1920. The contention of the assessee was that the dividend 
should be treated as capital in view of the terms of the contract of purchase and not 
included in the computation of his income. Under the provisions of the Income- 
Tax Act the dividends which were receivable by him were required to be included in 
the computation of his income. The learned Judges, however, discussed the legal 
effect of such a transaction of the purchase of shares. Lord Ormidale observed 
(p. 709) :— 

“The value of the shares had to be determined as a matter of bargain between the parties, 
and the purchaser thought that it was not unreasonable that he should pay something over par 
for them because of the possibility, not the certainty but the possibility, of a dividend six months 
afterwards being paid upon the shares so purchased by him.” 

Lord Anderson observed (p. 710) :— 

“Heo buys two things with his money. He buys, in the first place, a share of the assets of 
the industrial concern proportionate to the number of shares which he has purchased ; and he 
also buys the right to participate in any profits which the company may make in the future. 
Now, when a transaction of this nature is entered into during the currency of the financial year 
of the industrial concern it is obvious that what happens is this, that not only is a part of the 
assets purchased outright but that a chance is bought as well—a chance of sharing in any profits 
which may be made during the ourrency of that financial year...” 

Wigmore v. Thomas Summerson and Sons, Limited? was the case of a vendor of 
war loan stock bearing interest payable without deduotion of tax. The sale was 
effected on April 10, 1923, with interest rights. The vendor was assessed for the year 
1923-24 in respect of the amount of interest said to have accrued on the stock in the 
period between the last payment of interest and the sale of the stock, it being contend- 
ed that the price received by the vendor on sale of stock included this interest. The 
purchasers seid that they were not liable to tax in respect of the income which had 
been accruing on the security they had purchased in a period anterior to the date on 
which they purchased. It was observed that the truth of the matter was that thé 
vendor did not receive interest and interest was the subject-matter of the tax. But 
he received the price of av expectancy of interest which was not the subject of taxa- 
tion. It was not argued that the interest accrued de die in diem and the vendor was 
held not assessable in respect of the interest accrued at the date of the sale of the 
stook. 
` The Commissioner of Land Revenue v. Pilcher? was the case of the sale of an orchard 
inclusive of the year’s fruit crop. The assessee had valued the cherries which were 
on the trees at £ 2,500 and had put a man immediately in the orchard after he had 
purchased it at the auction. He commenced to pick the fruit on May 25, 1942, 
and completed the operations on June 12, 1942. He realised £ 2,903 as the price of 
cherries. This sum was brought into the profit and loss account as a trading receipt 
and the contention of the assessee was that ir computing his profits he was entitled 
to charge the sum of £ £ ,500 being the purchase price of the cherrier sold for £ 2,903 
which sum had been brought into credit «s a trading receipt. This contention was 
negatived and it was observed by Lord Justice Jenkins (p. 232) :— 

“Itis a well settled principle that outlay on the purchase of an income-bearing asset is in 
the nature of capital outlay, and no part of the capital so laid out oan, for Income Tax purposes, 
be set off as expenditure against income accruing from the asset in question.” 


There is a further passage in the judgment of Jenkins L. J. at page 335 which is 
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very ir.structive. It had been contended that the revenue should look at the transac- 
tion from the asgessee’s point of view and should consider it in a manner favourable 
tohim. This contention was dealt with in the manner following : 

“.,.One has to remember that this transaction concerned not merely Mr. Pilcher but also 
the vendor of the orchard. Mr. Pilcher was able to buy the orchard complete with the cherries 
from the vendor and by that means, according to his own caloulation, the cherries stood him in 
£2,500. It by no means follows that if he had been minded to buy the cherries from the vendor 
apart from the land, as a separate transaction, the vendor would have been willing to sell them 
to him for £2,500, or at any price. The difference is obviously a material one from the vendor’s 
point of view because, dealing with the matter as he did, he was selling a capital asset, and the 
resulting capital receipt, prima facte, would attract no tax. If he sold the cherries separately 
in the way of trade he would at once have created an income receipt on which, prima facts, tax 
would have been exigible. Therefore the alteration in the form of the bargain required to make 
it more favourable to Mr. Piloher from the tax point of view would have involved an alteration 
not merely of form but of substance owing toits adverse effect on the tax situation of the vendor, 
and it cannot be assumed that the bargain thus altered would have been one to which Mr. Pilcher 
could have secured the vendor’s agreement”. : 

These observations throw considerable light on the situation obtaining in the cases 
before us. It will be remembered that the total amount of Rs. 75,77,693 received 
by the Sassoons on the transfers of the managing agencies was taken by them tothe 
Capital Reserve Account’. No part of that amount was treated by them as a receipt 
of income and it is debatable whether any part of the same could have been allocated 
əs a receipt of income even though the transferees had desired to do so. All that 
the transferees obtained under the deeds of assignment and transfer executed by the 
Sassoons in their favour was an income bearing asset consisting of the office of manag- 
ing agents, the managing agency agreement and all the rights and benefits as such 
managing agents under the agreements and no part of the consideration paid by the 
t erees to the Sagsoons could be allocated as a receipt of income by reason of their 
contribution towards the earning of the commission in the shape of services rendered 
by them as managing agents of the companies for the broken periods. What the 
transferees obtained under the deedsof assignment and transfer was the expectancy 
of earning a commission in the event of the condition precedent by way of complete 
performance of the obligation of the managing agents under the managing agency 
agreements being fulfilled and a debt arising in favour of the managing agents at the 
end of the stated periods of service contingent on the ascertainment of net profits 
as a result of the working of the company during the calendar year. 
¢ The last case to which we werc referred by the learned counsel for the Sassoons was 
City of London Contract Corporation, Limited y. Styles’. The part ofthe business taken 
over by the assessee in that case consisted of unexecuted and partly executed contracts. 
The contracts were executed after the date of the purchase by the assessee and the 
assessee sought to deduct the price paid for the contracts from the profits arising from 
their performance. This deduction was not allowed, because whatever price the 
assessee paid for the purchase of the business was treated as the capital which had 
been invested for the purpose of acquiring that business and the assessee could not 
deduct from the net profits of the working of the business after the date of the pur- 
chase any part of the capital which had been thus invested by it. Thisresult was achiev- 
ed even though in the purchase of unexecuted contracts there was included the part 
of the work done towards the performance of the contracts. by the vendors. The 
assessee derived the benefit from such partial execution of the contracts by the vendor; 
nevertheless the value of such work wasnot treated as any income which had accrued 
to the vendors and which the assessee was entitled to deduct from its profits arising 
from the performance by it of those unexecuted contracts. ` 

Learned counsel on behalf of the transferees contended that all these cases were 
concerned with the question whether the income derived by the assessee out of the 
income bearing asset after the date of the purchase could be treated as a capital 
expenditure so far as it formed part of the consideration paid by the assessee to the 
vendors and in none of these cases were the Courts concerned with the question that 
arises before us, viz, whether any part of the income which was actually received by 
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the assessees could be said to have accrued to the vendor. Even though the question 
did not arise in terms it is nonetheless involved in the consideration of the question 
whether the assessee was liable to pay the income tax on the whole of the income thus 
derived by him. As was pointed out by Jenkins L. J. in Commissioner of Inland 
Revenue v. Pilcher (p. 335) quoted above, the vendor’s point of view cannot be neglect- 
ed and once you come to the conclusion that the assessee alone isliableit necessarily 
follows that the vendor certainly has nothing to do with the same. If it were other. 
wise the vendor would certainly be liable to tax and no purchaser would miss the 
opportunity of avoiding his liability for that portion of the income which can besaid 
to have accrued to the vendor. As a matter of fact such a contention was taken by 
the purchasers in Wigmore v. Thomas Summerson and Sons, Limited!, where they 
declined to be assessed for tax in respect of income which had been accruing on the 
securities they had purchased in a period anterior to the date at which they did pur- 
chase. This contention, however, did not prevail and the vendors were held not 
assessable in respect of the interest accrued on the date of the sale of the stock. 

Tt is, therefore, clear that the Sassoons had not earned any income for the broken 
periods nor had any income accrued to them in respect of the same, and what they 
transferred to the transferees under the respective deeds of assignment and transfer 
did not include any income which they had earned or had accrued to them and which 
the transferees by virtue of the assignment in their favour were in a position to collect. 
If any debt had accrued due to the Sassoons by the respective companies at the dates 
of respective transfers of managing agencies such debt would certainly have been the 
subject-matter of assignment. But if what was transferred by the Sassoons to the 
respective transferees were merely expectations of earning commission and not any 
part of the commission actually earned by them or which had accrued to them under 
the terms of the managing agency agreements, what the transferees received from the 
companies under the terms of the managing agency agreements which were thus trans- 
ferred to them would be their income and no part of such income could ever be said 
to have accrued to the Sassoons, during the chargeable accounting period. 

In view of the above it is unnecessary to deal with the contention which was urg- 
ed by the learned counsel for the Sassoons that even if there be an assignment of in- 
come the assignee and not the assignor would be liable to pay the tax. He referred 
us to the case of the Commr. of Inc. Tax, Bom. Presy. v. Tata Sons Lid*®. in 
support of this contention of his and he also referred us to note ‘G’ at page 209 in Si- 
mon’s Income-Tax, 2nd edn., Vol. II, where the ratio of Parkins v. Warwick (H. 
M. Inspector of Taxes)? relied upon by the High Court in the judgments under appeal 
has been criticised. We do not, however, think it necessary to go into this questiort 
as in our opinion there were no debts due by the companies to the Sassoons which were 
assigned under the respective deeds of transfer and assignment. 

The only question which remains to consider is whether s. 36 of the Transfer of 
Property Act imports the principle of apportionment in regard to the commission 
received by the transferees herein. Section 36 of the Transfer of Property Act pro- 
vides— ; 

“In the absence of a contract or local usage to the contrary, all rents, annuities, pensions, 
dividends and other periodical payments in the nature of income shal, upon the transfer 
of the intorest of the person entitled to receive such payments, be deemed, as between the 
transferor and tho transferee, to acorue due from day to day, and to be apportionable accordingly, 
but to be payable on the days appointed for the payment thereof’. 

It may be noted that the section applies in the absence of a contract or local usage 
to the contrary and also applies as between the transferor and the transferee. There 
is no room for the application of these provisions as between the subject and the Crown 
(vide The Commissioners of Inland Revenue v. Henderson’s Hxecutors*). The con- 
tract to the contrary must of necessity be as between the transferor and the transferee 
and it is only when there is no such contr&ct to the contrary that the rents, annuities, 
pensions, dividends and other periodical payments in the nature of income become 
apportionable as between the transferor and transferee, deemed to acrue due from 
1 (1925) 9 T. C. 577. 3 (1943) 25 T. O. 419. 
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day to day and be apportionable accordingly. The deedsofassignment and transfer 
executed by the Sassoons in favour of the transferees transferred allthe rights and 
benefits under the agency agreement to the transferees and there was no question 
of apportionment of any commission between the Sassoons and the transferees. In 
faot the transferees claimed to retain and did retain the whole of thgcommission which 
had been paid by the companies to them in the year 1944 and the Sassoons never 
claimed any part of it as having been earned by them. Whatever was their contribu- 
tion towards the earning of that commission during the whole of the calendar year 
1943 was the subject-matter of the assi ent in favour of the transferees and that 
was sufficient to spell out a contract to the contrary as provided in s. 36 of the Trans- 
fer of Property Act. 

Section 26(2) of the Indian Income-tax Act also does not help the transferees be- 
cause it is only when the person succeeded has acquired an actual share of the in- 
come, profits or gains of the previous year that he is liable to tax in respect of it and 
as set out hereinabove not part of the commission actually accrued to or became a debt 
due by the company to the Sassoons on the dates of the respective transfers of the 
managing agencies to the transferees. In order to attract the operation of s. 26(2) 
the person succeeded must have had an actual share in the income, profits or gains 
of the previous year and on the construction of the agreements the Sasscons cannot 
be said to have acquired any share in commission for the broken periods. 

The whole difficulty has arisen becuse the High Court could not reconcile itself 
to the situation that the transferees had not worked for the whole calendar year and 
yet they would be held entitled to the whole income of the year of account ; whereas 
the transferors had worked for the broken periods and yet they would be held disentitled 
to any share in the income for the year. Ifthe work done by the transferors as well 
‘ag the transferees during the respective periods of the year were taken to be the cri- 
terion the result would certainly be anomalous. But the true test under s. 4(7)(a) 
of the Income-tax Act is not whether the transferors and the transfereeshad worked 
for any particular periods of the year but whether any income had accrued to the 
transferors and the transferees within the chargeable accounting period. It is not the 
work done or the services rendered by the person but the income received or the in- 
come which has accrued to the person within the chargeable accounting period that 
is the subject-matter of taxation. That is the proper method of approach while 
considering the taxability or otherwise of income and no considerations of the work 
done for broken periods or contribution made towards the ultimate income derived 
from the source of income nor any equitable considerations can make any difference 

*to the position which rests entirely on a strict interpretation of the provisions of 
s. 4(Z)(a) of the Income-tax Act. 

The result, therefore, is that the question referred by the Tribunal to the High Court 
must be answered in the negative. All the appeals will accordingly be allowed. 
But as regards the costs, under the peculiar circumstances of these appeals where the 
Commissioner of Income Tax, Bombay, has supported the Sassoons in Civil Appeal 
No. 3 of 1953 and the brunt of the attack in Civil Appeals Nos. 30 of 1953 and 31 
of 1953 has been borne not by the Commissioner of the Income Tax who is the ap- 
pellant in both, but by the Sassoons, the proper order should be that cach party 
should bear and pay his own costs here as well as in the Court below. 


JAGANNADHADAS J. I am unable to agree with the judgment just delivered on 
behalfof both my learned brothers. It is with considerable regret that I feel constrain- 
ed to write a separate judgment expressing the reasons for my not being able to agree 
with them in spite of my profound respect for their views. 

These three are appeals against a judgment of the Bombay High Court by leave 
granted under s. 66A(2) of the Indian Income-tax Act. They arise out of set of facta 
mostly common. E. D. Sassoon & Co., Ltd., now in voluntary liquidation (here- 
inafter referred to as the Sassoons), had the managing agency of three mills (1) E. D. 
Sassoon United Mills, Ltd., (2) Elphistone Spinring & Weaving Mills Co., Ltd., 
and (3) The Apollo Mills, Ltd. With the consent of the mill compar ies and by-virtue 
of clauses in the managing agency agreements enabling thereunto, the Sassoons trans- 
ferred the managing agency of the three mills to three other companies during the 
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course of the calendar year 1943 as follows: (1) to Agarwal & Co., Ltd., (hereinafter 
referred to as.Agarwals) on December 1, 1943, (2) to Chidambaram Mulraj & Co., 
Ltd. (hereinafter referred to ag Chidambarems) on June 1, 1943, and (3) to Rajputana 
Textile (Agencies), Ltd., onJuly 1, 1948. The assessments with which we are concern- 
ed are those of (1) Sassoons, (2) Agarwals, and (3) Chidambarams and relate to in- 
come by way of managing agency remuneration paid in the year 1944 by the mill 
companies to the respective assignee-companies for the calendar year 1943. For 
Sessoons and Agarwals the assessment year was 1944-45 and the accounting year was 
the calendar year 1943. For Chidambarams the assessment year was 1945-46 and 
the chargeable accounting period was from July 1, 1943, to June 30, 1944. The tax 
was assessed on the basis not of receipts but of accrual. The income-tax authorities 
treated the total remuneration for the entire year 1943 in each case as income which 
accrued to the assignee-companies in the respective accounting periods. The assignee- 
companies objected on the ground thst part of the remuneration, up to the date of 
the respective assignments, accrued to the assignor-company, viz. Sassoons and that 
they were, therefore, liable to be assessed only in respect of the balance of the remunera- 
tion referable to the portion of the calendar year 1943 subsequent to the respective 
dates of the assignments. The objection was overruled and the assessments were 
made. On appeals to the Income-tax Appellate Tribunal, their contention was ac- 
cepted and the assessments were modified. It may be mentioned that the Raja- 
putana Textile (Agencies), Ltd., does not appear to have filed any appeal to the Tri- 
bunal. Meanwhile (presumably by way of caution) the income taa authorities issued 
notices to the assignor-company, viz. Sassoons, under s. 34 of the Indian Income- 
taz Act and assessed it in respeot of the proportinate part of the year’s managing 
agency commission up to the date of the respective assignments. The Sassoons ob- 
jected to this before the Income-tax authorities, but the objection was overruled. 
It has been stated to us in the case filed by the Sarsoons in this Court that the entire 
net consideration for the three assignments was taken by them into their accounts 
as capital reserve. But this finds no mention in the Tribunal’s statement of the case 
to the High Court. How the Sassoons made entries in their own accounts is not 
decisive and has not been relied on before us. On their objection being overruled 
the Sassoons filed an appeal to the Income-tax Appellate Tribunal. The Tribunal 
rejected the appeal in view of the decision they already given in the appeals 
filed by the two assignee-companies, Agarwals and Chidambarams. The three com- 
panies concerned obtained references to the Hgh Court under s. 66 of the Indian In- 
come-tax Act. The question referred by the Tribunal in each of the three cases was 
the same and is as follows : ° 
“Whether in the circumstances of the case, was the managing agency commission liable 
to be apportioned between the assessee company and the assignee (or assignor, as the case may 
be)” ? 
The High Court answered the question against the Sassoons and in favour of the other 
two. What the High Court held was in substance that (1) the managing agency 
remuneration for the year in question accrued as the joint income of both the assignor 
and the assignee and was apportionable between them, and (2) the assignee-com- 
panies received the assignor’s share of the joint income by virtue of the assignments 
of the assignor’s share and hence to that extent it was not their taxable income but 
continued to be the taxable income of the assignor. There are thus three appeals, 
one by the Sassoons against the Income-tax Commissioner and the other two by 
the Income-tax Commissioner against Agarwals and Chidambarams respectively. 
In the first of the appeals, the Income-tax Commissioner supports the position taken 
up by the Sassoons, while in the other two the Commissioner is the appellant and co- 
tends the position taken by the Agarwals and the Chidambarams. Thus it will be seen 
that though in form the three appeals are each between the Income-tax Commissioner 
and one of the three companies, in factthey raise a controversy between the assignor- 
company, the Sassoons, on the one side, and the two assignee-companies, the Agarwals 
and the Chidambarams on the other, the Commissioner supporting the Sassoons and 
opposing the other two. 
The arguments before us covered a wide range and were advanced on the assump- 
tion that what the High Court held was that the Sassoons became entitled on the very 
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date of the respective assignments to a proportionateshare of the year’s remuneration 
for the managing agency, and that accordingly that share accrued to the Sassoons as 
their taxable income, then and there, and did not cease to be such notwithstanding 
the assignment thereof. The case was accordingly debated before us as though the 
decision turned upon the question whether any income could accrue to the Bassoons 
on the dates of the respective transfers of the menaging agency to the transferees. 
It is necessary, therefore, to clarify, et the outset, what the question was which was 
directly raised on the reference made to the High Court and what, in the view of the 
High Court, was the date when a share of the year’s remunoration accrued to the 
Sassoonsasits income. It appears to me that the judgment of the High Court taken 
as a whole is based only on the view that the entire managing agency remuneration 
for the year accrued on the completion of the year, i.e. on December 31, 1943, and 
that wher it so eocrued it accrued both to the assignor and to the assignee together. 
This appears from the following passage of the judgment of the High Court : 

“...in order to levy income-tax it is not enough to enquire when a particular income accrues. 
What is more important, and what is more pertinent, is to enquire whose income it is which is 
sought to be taxed. Assuming that this particular income accrued on the 31st of December and 
till 3lst December there was nothing earned, evenso, when the income does accrue, the question 
still remains to be answered as to whose income it is which has accrued on December 31, 1048”. 


It appears to me also that it is on the footing of the accrual on the completion of the 
year that the High Court dealt with the question of assignment of the income as 
appears from the following passage. 

‘And, clearly, one of the rights which E. D. Sassoon & Co., Ltd. had was to receive the 
managing agency commission (share therein ?) when it acorued on December 31...They transfer- 
red that right”, 

From these passages it appears tome clear that the High Court proceeded on the view 
that income accrued at the end of the year to both together aa that what passed to 
the assignee under the assignment included a future right of the assignor to a share 
in the remuneration, when it accrued on the completion of the year, and not on the 
view that the assignment operated as the transfer of a present right to such a share 
on the very date of the assignment. It isin view of the assumption that the remunera- 
tion for the year accrued only on December 31 that the Income-tax Appellate Tri- 
bunal also took care to say, in making their reference to the High Court, as follows : 
“The question is not when the managing agency commission accrued. The real question 
- is to whom it accrued”. 

*It appears to me, therefore, that it is not correct to approach the consideration of 
this case as though the decision therein turns directly upon the question whether any 
income had accrued to the Sassoons on the dates of the respective transfers of the 
managing agency to the transferees. : 

In the argument before us considerable stress was laid by learned counsel appearing 
for the Sassoons on the fact that the managing agency agreements with which we 
are concerned provide for annual remuneration for an year’s work. It was pointed 
out that the remuneration payable was fixed as commission at æ certain specified 
percentage of the net profits of the respective mill companies. So far as the Sassoons 
United Mills, Ltd., are concerned, whose managing agency had been assigned to 
Agarwals, the commission was in terms stated in the agency agreement to be per 
annum and on the annual net profits of the company. So far as Elphinstone Spinning 
& Weaving Mills Co., Ltd., are concerned, whose managing agency was assigned to 
Chidambarams, theremuneration is merely stated in the corresponding agreement to 
be a percentage of the net profits of the company, but is not in terms stated to be per 
annum or on the annual net profits. But there can be no reasonable doubt that as a 
matter of construction, the remuneration in the latter case also must be taken to be per 
annum and on the annual net profits, notwithstanding some argument before us to 
the contrary. Having regard to this basic fact, the following are, in substance, the 
arguments put forward before us by learned counsel for the assignor-Sassoons. (1) 
The managing agency commission was payable in respect of services for on entire 
calendar year and not for a portion thereof and therefore no commissior became due 
to the Sassoons for the services rendered by them to the respective mill companies for 
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broken periods of the year up to the dates of therespective assignments. (2) Since no 
remuneration became a debt due to the Sassoons from any of the mill companies on 
the dates of the respective assignments, no taxeble income acerued to them for the 
broker periods. (3) By the dates of the respective assignments, the Sassoons had 
only a bare expectancy, if any, to receive remuneration for the broken period and this 
expectancy could not be the subject-mater of any assignment, and (4) The true legal 
position, therefore, is that what was assighed was an income-bearing asset, viz. the 
managing agency which was the source of income and which entitled the respective 
assignees to receive all the remuneration for the year payable under the manag- 
ing agency agreement subsequent to the respective dates of assignment. Accordingly 
the same became in its entirety taxable income in the hands of the respective assignees 
and no portion of it accrued at any time as taxable income of the sasgignor-Saesoons. 

In the view that I take of the High Court’s judgment as to the date of acorual of 
the income and as to the scope of the question presented on the reference, the first 
three of the above arguments do not appear to me to call for any examination. Inthe 
present case no question arises as to the enforceability of the claim for a propor- 
tionate share of the remuneration by the assignor from the very date of assignment. 
Nor does any question arise as to the non-payability of remuneration on account of 
non-completion of the work. The year’s work has been completed by the assignee- 
company in continuation of that of the assignor-company. The total remuneration 
for the year has in fact been paid into the hands of the assignee-company. The only 
questions, therefore, are (1) whether the money so received accrued by way of remu- 
neration for the year’s work and became taxable income on December 31, 1943, (2) 
if so, whether it was the joint income of the assignor and the assignee or the sole in- 
come of the assignee, and (3) whether the assignment operated to transfer the assignor’s 
share of the income on its accrual. 

The answer to the first of the above questions seems to me to admit of no doubt. 
The remuneration was for the year’s work. The year’s work was completed on the 
expiry of the year. The right to receive the remuneration became, therefore, 
vested on December 31, 1943. It is true that in Agarwal’s case there is a clause in 
the original managing agency agreement that 

“the managing agency commission shall be due yearly on the 31st day of March in each and 
every year and shall be payable and be paid immediately after the annual accounts of the Mill 
Company have been passed by the share-holders’’. 


It has been urged, in reliance on this clause that the accrual of the income, in so far 
at the oase of Agarwals is concerned, is not on December31 but on March 31 next., 
In the first place such a contention, in so far as it relates to the date of accrual, is not 
permissible in view ofthe clarification in the order of reference made by the Tribunal 
to the High Court and in view of the specific and categorical language of some of the 
grounds in the statements’ of the oase filed before us both by Sassoons and the In- 
come-tax Commissioner showing December 31, 1943, as the date of accrual of the 
entire remuneration. (Vide Paragraphs 19(Z), 26(a) and (g) of the Sassoons’ state- 
ment, and paragraphs 12, 15(1), (2) and (6) of the Income-tax Commissioner’s state- 
ment, in Civil Appeal No. 3 of 1953). But even if the contention be permissible and 
granting the view strenuously urged on behalf of the appellant-Sassoons that thereis no 
accrual of income until there exists a right to receive it, I donotthink that the clause 
in question has any relevancy so far as the date of accrual of income is concerned. 
Accrual of income for purposes of taxation does not depend on the question as to 
when the income becomes payable. It depends only on when a vested right to re- 
ceive theincome arises. (See Commissioners of Inland Revenue v. Gardner Mountain 
& D’ Ambrumenil, Lid). The accrual is accordingly complete when the right to the 
remuneration becomes vested by the occurrence of all the events on which the re- 
muneration depends. A mere clause that the remuneration shall be due at a later 
date, notwithstanding that alljthe events on which the remuneration depends have 
ocourred, can only have the effect of postponing the liability for payment and not of 
postponing the vesting of the right to income. The requirement of lapse of further 
time after the occurrence of all the qualifying events is not in itself an additional 
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event which imports any element of contingency in theright. It appears to me, there- 
fore, that the above clause which has been relied upon—whatever the reason may be 
for the distinction which the language seeks to suggest between due and-payable—can 
have no bearing on the date of the accrual and cannot have the effect of postponing 
the acorual from December 31 to.March 31. But even otherwise, this does not at 
all affect the final conclusion in this case reached by the High Court of Bombay. - 
If the view of the High Court is correct that the income accrued both to the assignor 
and to the assignee after the completion of the year’s work, it seems to matter little 
whether that accrual is on December 31 or on March 31 next. 

The further question as to whether the view taken by the High Court that the assign- 
ments operated to transfer to the assignee the assignor’s share of the year’s remuneration 
after it accrued to him as his income and whether it continues to remain the assignor’s 
taxable income in spite of the assignment, may also be shortly dealt with. If the 
High Court be right in its view that the remuneration accrued both to the assignor 

and to the assignee together, whenever it may be, then it is clear that on the respective 
detes of the assignment, the assignor had a future right to a share of the remuneration 
on the completion of the year. If so, there is ample authority for the position that 
the sssignment of such a future right is valid and becomes operative by way of attach- 
ing itself to the right when it springs up. (See Bansidhar v. Sant Lal, Misri Lal 
v. Mozhar Hossain®, Palaniappa v. Lakshmanan’, and Baldeo Parshad Sahu v. 
A. B. Millert). The validity of such an assignment as between the assignor and the 
assignee and the effect thereof on the assignor’s future right may also be supported 
with reference to the principle of estoppel feeding title which finds recognition in 
s. 43 of the Transer of Property Aot. For the further position, viz. that a person 
continues to be liable for tax in respect of accrued income notwithstanding assign- 
ment thereof operating on or efter such accrual, there is pase in Parking v. 
Warwick (H.M. Inspector of Taxes)’. This view is confirmed by the following passage 
in the Privy Council casein Pondicherry Railway Co. Ld. v. Commissioner of Income- 
tax’, Madras (p. 1271). 

“profits on their coming into existence attract tax at that point and the revenue is not 
concerned with the subsequent application of the profits”. 

“tho destination of those profits, or the charge which has been made on those profits 
by previous agreement or otherwise, is perfectly immaterial”. 

Quoted out of an extract from the case in Gresham Life Assurance Society v. Styles’. 
It appears to me that these passages constitute a clear recognition of the principle 


that when once income accrues to a- person, an ee operative in respect there- 
of, does not affect his taxability for that income. It may be mentioned that it is not 
seriously disputed that the consideration for each assignment included the value of 
the prospective advantage of collecting the remuneration for the entire year, i.e. 
in the sense that the actual consideration paid was higher than what it might have 
been if the assignment had taken place at the very commencement of the year. 
The only substantia} question, therefore, which this case raises is whether the view 
taken by the High Court, that the remuneration for the year accrued as income both 
to the assignor and the assignee, is correct. It is apparently as an answer to this 
question that learned counsel appearing for the Sassoons put forward the argument 
No. 4 above enumerated, viz. that the assignment of managing agency is the transfer 
of an income-bearing asset and that all income received subsequent to the date of 
assignment is entirely the assignee’s faxable income. TIt is the validity of this argu- 
ment that now requires examination. The cases that have been relied on in support 
of this argument are the following: The Commissioners of Inland Revenue v. Forrest; 
Wigmore v: Thomas Summerson’ ; and Commissioners of Inland Revenue v. Pilcher". 
Commissioners of Inland Revenue v. Forrest is a case of purchase of certain shares 
and the income derived therefrom and is analogous to the second head of income charge- 
able to income-tax under s. 6 of the Indian Income-tax ‘Act, viz. securities. The 


1 pean I. L. R. 10 All. 133. 58 I. A. 239,85. ©. [1931] A. I. R. P. C. 
2 (1886) I. È. R. 13 Cal. 262. , 166, 170. | 

3 (1893) I. L. R. 16 Mad. 429. 7 [1892] A. C. 309, 315. 

4 (1904) I. L. R. 81 Cal. 667. 8 (1924) 8 T. C. 704. 

ö (1948) 25 T. O. 419. 9 (1925) 9 T. C. 577. 

6 (1981) 33 Bom. L. R. 1263, s.c. L. R. 10 (1949) 31 T. O. 814. 
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income therefrom is directly referable only to the ownership of theshares or securities. 
Mere lapse of time makes income payable and the taxation depends on the 
receipt of the income. Wigmore v. Thomas Summerson and Sons, Limited 
is also a case similar to the above. Commissioners of Inand Revenue v. Pilcher 
is the case of a sale of an orchard inclusive of the year’s fruit crop, which by the date 
of the sale does not appear to have become ripe enough to be treated as a severable 
item of property. This was a case of property whose ownership séself, in the ordinary 
course and by lapse of time, gives rise to income and is analogous to head No. 3 of 
s. 6 of the Indian Income-tax Act. It is interesting to note, that in this case, the 
learned Judges make a distinction between fructus industriales and fructus naturales 
and point out that the fruits derived from the orchard being cherries are fructus 
naturales and not fructus industriales. That the result might have been different if 
it was fructus industriales appears clearly, atleast so faras Lord Justice Singleton and 
Lord Justice Tucker are concerned. In the case of fructus industriales the income does 
not arise by mere ownership but asaresult of further investment and labour which may 
be the effective source of income. These decisions refer only to cases where the sole 
or effective source of income is mere ownership and taxability depends on receipt of 
the income. 

Another case that has been relied on before us is the Otty of London Contract Cor- 
poration v. Styles!. That was a case where one company purchased as a going concern 
the business carried on by another company, as contractors for public works. It 
was claimed that the assignee-company was entitled to deduction from their taxable 
income for a portion of the purchase price which may be attributed to the purchase 
of the right, title and interest to, and the benefit of, certain building contracts of the 
company, from the execution of which, a portion of the net profits of the company 
arose. This was negatived on the ground that the entire purchase price was capital 
investment and that what all was received later on was income derived by the execu- 
tion of the contracts so purchased. This, so far as it goes, may seem to suggest by 
implication that there may be a purchase of contracts yet to be executed and that the 
benefit of the entire profits therefrom is to be treated as income in the hands of the 
purchaser. The report of this case, however, does not indicate clearly whether the 
contracts, whose benefit was purchased were partially executed and if so, whether the 
partial execution was substantial or negligible. The statement of the facts of the 
case at page 241 of the report shows that the business which was purchased consisted 
entirely ‘‘of partially executed or wholly unexecuted contracts, and of the rights there- 
under and the benefits to accrue therefrom”. If the business consisted ofonly un- 
executed contracts, this case is notan authority forthe position contended for on be» 
half of the Sassoons. But in any case, even if some of the contracts were partially 
executed there is nothing to show that the execution was of any such extent as to 
have become a substantial source of income. It may also be noted that this decision 
is a direct authority only on what is capital expenditure and what is revenue expendi- 
ture for purposes of deduction. The point in the form relevant for the present case 
was not raised there and cannot be taken to have been decided. Itisinteresting to 
notice that in Simon’s Income Tax, Vol. IT (1949 edn.), p. 188, paragraph 222, the 
following passage appears : 

“In Oity of London Contract Corporation v. Styles where the company acquired a busines 
inoluding a number of unerscuted contracts, it was held that the sum paid for the contracts could 
not be deducted in computing the company’s profits, on the ground that the whole of the pur- 
chase price of the business was a sum ‘employed or intended to be employed as capital in such 
trade’.” 

Similarly in Spicer and Pegler’s Income Tax and Profits Tax (20th edn.), at page 
116, it is stated as follows : 

“Cost of tsnexecutsd contracts taken over with a business (in arriving at the profits from the 
performance of the contracts)” 
and the case of City of London Contract Corporation v. Styles is quoted as authority. 
These standard text-books also show that this case has been treated as having re- 
ference to unexecuted contracts (and not to partially executed contracts) and as being 


1 (1887) 2 T. C. 239. 
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authority for the question as to what are permissible deductions from taxable income 
of business concerns. 


The above cases, therefore, cannot be treated as in any way supporting the con- 
tention put forward by learned counsel for the appellant-Sassoons that in the case 
of an assignment of managing agency the entire remuneration for the year’s work 
accrues as a matter of law to the assignee and is his sole income, on the ground that 
the agency is the source of income and that in this respect it is to be treated as an 
income-bearing asset. No specific authority has been cited before us covering the 
` case of a managing agency nor can the case in City of London Contract Corporation 
v. Styles be treated as an authority showing that in the case of an assignment of 
partially executed contracts the remuneration or profits relatable to such partial 
execution is yecessarily the income of the assignee. 


The question thus raised has, therefore, to be examined on principle. On such 
examination it appears to me that the argument advanced in this behalf is based 
on a fundamental misconception. Income of the kind with which we are concerned 
in this case does not arise by virtue of any mere ownership of an asset. What pro- 
duces income is not the ownership of the managing agency but the actual work turned 
out for the benefit of the principal. It is not the fact of a company having obtained 
the right to work as a managing agent that produces the income but it is the conti- 
nuous functioning of the company, as the managing agent, in terms of the contract 
of agency, that produces the income. Hence, it is the rendering of the service of 
the managing agency or the carrying out of the managing agency business, which 
is the effective and direct source of income. This is not to say that work or service 
is the subject of taxation. It is the remuneration that is the subject of tax and work 
is the source of the remuneration. Hence in such a case service or work is the source 
of income and not the ownership of the right to work. The above legal position has 
been very succinctly brought out by Lord Finlay, though in another context, in 
John Smith dæ: Bon v. Moore! in the following passage (p. 25) : 

~ ..The business makes no profits. The profits are not fruits yielded by a tree spontaneously. 
They are the result of the operations carried on by the owner of the business for the time being...” 


Therefore, on principle, apart from authority, it appears to me to be erroneous to 
treat the managing agenoy agreement as by itself the direct source of income and 
to treat it as an income-produocing asset. 

An examination of the provisions of the Indian Income-tax Act clearly bears out 
this view. Sections 3 and 4 of the Income-tax Act are the charging sections. The 
charge is (in so far as it is relevant for purposes of this case) on the income of the 
previous year (a) which is received by the assessee within the taxable territory, or 
(b) which accrued or arose within the taxable territory to a resident assessee. As 
stated at the outset the assessment in the present case is based on accrual and not 
on receipt. Computation of the taxable income is governed by the provisions of 
Chapter DI: of the Act. Section 6 thereof enumerates the following heads of income 
as being chargeable to income-tax. (1) Salaries, (2) Interest on securities, (3) Iv- 
come from property, (4) Profits and gains of business, profession or vocation, (5) 
Income from other sources, The residual item (6) may for the present purposes 
be left out. Of the other four heads, items 2 and 3 are the only items in which the 
taxable income is directly related to the ownership of an asset. In the present case 
the computation of the taxable income has no relation to those items but may con- 
ceivably fall under head No. 1 or head No. 4 At this stage, it is necessary to 
observe that, though, so far, in the above discussion, the managing agency has been 
referred to as service and the commission therefor as remuneration, for purposes 
of convenience, the true nature of the functioning of a managing agent, where it is 
a firm or a company, which so functions, has been recently held by this Court in 
Lakshminarayan Ram Gopal & Son, Lid. v. The Government of Hyderabad? to be a 
business and the remuneration to be income by way of profits or gains from the 
business. The income, therefore, falls under head No. 4 and the computation 


l [1921] 2 A. 0. 13. 2 Civil Appeals Nos. 292 and 312 of 1950 
i ef the Supreme Court of India, 
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thereof has to be made under s. 10 of the Income-tax Act. Sub-section (Z) of that 
section runs as follows : 

“The tax shall be payable by an assessee under the head profits and gains of business, pro- 
fession or vocation in respect of the profits or gains of any business, profession or vocation carried 
on by him.” 
Now, in computing the taxable income of the assignee, can it reasonably be said 
that the remuneration for the entire year is the income of the assignee and that 
it is the profits and gains of the business carried on by the assignee, when as a fact 
he stepped into the position of the managing agent only on some date in the course 
of the year by virtue of the assignment. It appears to me that before income can 
be attributed under this head to an assessee, it must relate to the business carried 
on by the assessee himself. In the present case, therefore, the profits and gains 
of the whole year seem to me clearly to relate to the business orrried on both by the 
assignor and the assignee taken together and are hence taxable as income accruing 
to both and apportionable as such between them. The importance of not over- 
looking the significance of the phrase “carried on by him” in sub-s. (1) of s. 10, 
though in a different context, has been emphasised by the Privy Council in Commis- 
missioner of Income-taz, Bengal v. Shaw, Wallace and Company. A recent decision 
of this Court in the Liquidators of Pursa Limited v. The Commusetoner of Income-taz, 
Bihar? also emphasises this and explains that the phrase “carried on by him” in 
s. 10(Z) of the Indian Income-tax Act “connotes the fundamental idea of the con- 
tinuous exercise of an activity as the essential constituent of that which is to produce 
the taxable income.” This phrase appears to me also clearly to connote the idea 
that the taxable income is that of the very assessee or the combination of assessees 
whose continuous activity produces the income. Where, as in this case, that 
continuity is kept up by two persons successively, it appears to me that under 
this section, the profits and gains are the assessable income of both together. 

This is in accord with the well-accepted notion, under the normal law, that if 
two persons jointly carry out a work or conduct a business, the total remuneration 
in fact earned for the work or the total gains made on that business belongs to both 
of them as their joint property and that such property has to be apportioned between 
them on some equitable basis. This is quite independent of any question as to 
whether the claim for remuneration for the work or for the emoluments of the business 
can be individually or jointly enforced as against the person who is liable to pay. 
It cannot be disputed that in the absence of any specific contract to the contrary 
between the persons who contribute to the work or ae the fruit of such work 
or of such business is the joint property of both, wher the same has in: fact been 
realised. Nor can it be said that this holds good orly in cases where both the persons 
concurrently join together to earn the remuneration for the work or the profits of 
the business. There is no reason in law why the same principle should not be equally 
applicable where the two together contribute to the total work or to the total 
business in succession as in this case and not ir concurrence. If, what arises on 
such continuous and successive functioning of two persons is the joint remuneration 
of both, there can be no doubt that such remuneration would be apportionable 
between them on some equitable basis on the prir ciple that joint property is normally 
severable. To such a situation s. 26(2) of the Income-tax Act would also clearly 
apply. Thet section no doubt indicates nothing as to the principle of apportionment. 
But there is no difficulty in the present case since it is agreed that the apportionment, 
if any, is to be timewise. This also prima facie is the only equitable way of appor- 
tionment on the facts of this case. 

At this stage it becomes necessary to notice certain provisions of the relevant 
managing agency agreements which have been strongly relied on as supporting the 
view contrary to what I have indicated above. Reliance has been placed on two 
provisions of the managing agency agreement between the Sassoon United Mills, 
Ltd., and the Sassoons which are relevant only in the appeal relating to the Agarwals. 
The-first of these provisions is the one elready noticed in another context, viz. ol. 2(d) 


1 (1932) I. L. R. 59 Cal. 1343, 3.0. 2 Civil Appeal No. 33 of 1953 (8. C. R.) - 
34 Bom. L. R. 1088, P.o. . 
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of the agercy agreement which runs as follows : 
“The said commission shall be due to the said firm yearly on the 81st day of March in each 
and every year during the continuance of this agreement...” 


It is urged that this term stamps the managing agency agreement with the 
characteristic of an income-bearing asset which vests solely in the assignee the 
right to the entire income payable after the date of assignment. But it appears 
to me that a term of this kind has reference only to the payment aspect of the 
money which constitutes remuneration and has no bearing on the question as to 
whose income it is for purposes of taxation. Taxable income must be derived 
from specified sources indicated in the Indian Income-tax Act. Since the mere 
ownership of managing agency cannot as a matter of law be treated as the source 
of income, as explained above, any term in the managing agency agreement between 
the principal and the agent entitling only the assignee to receive the year’s remunera- 
tion and negativing to the assignor any direct recourse to his quondam principal for 
his share of the income, cannot have the effect of denying to the assignor a substantial 
right to a share in the remuneration, if otherwise he has a vested right thereto. A 
distinction exists in law between the right to receive or get payment of a certain 
amount of money and the right to the money itself. The right to enforce payment 
of money may belong to one person. But the beneficial right in that money may 
belong wholly or partially to another. Benami contracts are familiar examples 
of such a case. Instances of joint rights in money or morey’s worth enforceable 
only at the instance of one out of the persons entitled, in gehen situations, are 
easily conceivable. It thay be true that there is no accrual of income unless there 
is a vested right to receive the money which constitutes income. But this proposi- 
tion has relevance only to the factum or date of accrual but not necessarily to the 
ownership of the income on such accrual. None of the cases that have been cited 
before us in support of the proposition that there is no accrual of income unless there 
is a right to receive it negative this view. In the course of the arguments repeated 
stress has been laid on the proposition that there is no accrual of income unless there 
is aright to receive the income. This may beso. But it does not follow that the 
very person who has the right to receive the money which constitutes the income is 
the owner of that money or that the income accrues to him alone. That must 
depend on the substantive rights, if any, a ene to a particular situation. A term 
in a managing agency agreement between the principal and the agent as to the person 
to whom the remuneration is payable or is to become due can only have been meant 
us a protection of the principal in respect of multiplicity of claims against himself 
and cannot settle the substantive rights between persons who may have contributed 
to earn the remuneration. 

The second provision relied on is cl. 10 of the managing agency agreement with 
which the case of Agarwals is concerned. Clause 10 of the agreement runs as 
follows : 

“It shall be lawful for the said firm to assign this Agreement and the rights of the said frm 
hereunder to any person, firm or company having authority by its constitution to become bound 
by the obligations undertaken by the said firm hereunder and upon such assignment being made 
and notified to the said Company the said Company shall be bound to recognise the person or 
firm or company eforesaid as the Agents of the said Company in like manner as if the name of 
such person, firm or company had appeared tn these presents in lisu of the namas of the partnera in 
the said firm and as if such person, firm or company had entered into thts Agreement with the said 
company and the said Company shall forthwith upon demand by the said firm enter into an 
Agreement with the person, firm or company aforesaid appointing such person, firm or company 
the Agents of the said Company for the then residue of the term outstanding under the Agree- 
ment and with the like powers and authorities remuneration and emoluments and subject to the 
like terms and conditions as are herein contained”. 

Stress has been laid on the underlined portion of the above clause. It is urged 
that this as well as ols. 1 and 3 of the managing agency agreement show that the 
assignor and the assignee are to be treated as one entity and that on assignment 
the assignee becomes the managing agent as if his name had been inserted in the 
managing agency agreement from the beginning, and that the continuity of the 
managing agency was preserved thereby and that whoever satisfies the description 
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of the managing agent at the time when the commission for the year becomes due, 
is also the person entitled to the amount by way of remuneration—not, as per this 
argument by virtue of any mutual arrangement between the assignor and the 
assignee, but—by the very terms of the managing agenoy which is the source of 
income. It is urged, therefore, that this feature stamps the managing agency as an 
income-bearing asset. In substance, therefore, this argument amounts to saying 
that by virtue of this clause the service of the assignee subsequent to the 
date of assignment can be tacked on to the service of the assignor for the 
earlier portion of the year, so as to constitute it service for the entire year 
which earns the remuneration, as the sole property of the assignee, i.e. that the 
assignment has to be given retrospective operation from the commencement of the 
year in respect of the work so far done. But if this clause is to be construed as having 
such retrospective operation, it must, on the very terms of the underfined portion, 
become so operative from the original commencement of the agreement itself and 
not from any particular date or event thereafter. There is no reason to confine such 
retrospective operation only to theinchoate advantage for remuneration arising from 
partly finished work of the year. The underlined portion of the clause, if it is to have 
retrospective effect at all, is comprehensive enough to take within its ambit every 
other claim which may have accrued but remained unpaid, commencing from the 
initial stage of the agency. On this construction, therefore, the right to every such 
claim would pass to the assignee. Such a result would obviously be untenable and 
no reason exists why the retrospective operation, to be imputed to this clause, 
should be confined to the limited extent which serves the argument put forward in 
this behalf by the appellant-Sassoons. It appears to me, therefore, quite clear on a 
fair reading of the entire cl. 10 of the managing agency agreement that the only 
effect thereof is to bring about the result specifically stated in the second portion 
of that clause (which has been side lined) i.e. that on assignment, the assignee firm 
shall be entitled to demand and obtain from the principal company a fresh managing 
agency agreement in its own favour for the residue of the term outstanding and 
with like powers, authorities, remuneration and emoluments and subjeot to the like 
terms and conditions. In my opinion all that cl. 10 taken as a whole means is 
no more than that the assignee is entitled to demand a fresh agreement on the same 
terms and that even without a fresh agreement being formally executed as between. 
the principal mill company and the assignee-company their mutual rights and 
obligations will be governed by the old agreement for the residue of the term with the 
assignes-company’s name substituted for the assignor-company’s name. Such 
effect can only be prospective and not retrospective. . 

There can be no doubt, however, that though any mere clause in the managing 
agency agreement that the employer is to be responsible only to the assignee for the 
payment of the entire year’s remuneration is not by itself enough to vest in the 
assignee a beneficial right to the remuneration of the year, such a right may arise 
by virtue of a specific or implied term as between the transferor and the transferee, 
either as part of the deed of transfer or independent thereof. It may be mentioned 
that in the Agarwals’ case there was such a specific term in the agreement preliminary ` 
to the actual assignmert. But learned counsel for the Sassoons expressly disclaimed 
it on the ground that it was not incorporated in the deed of transfer and was, in 
any case, superfiuous and did not rely onit. In his view the right of the assignee to 
receive the entire remuneration did not depend on any specific term between the 
assignor and the assignee, but on the fact that what was transferred is an income- 
bearing asset which carried with it a right to the entire income that falls due after 
the date of assignment. It is on account of the insistence on this view, that, as I 
apprehend, learned counsel for the Sassoons disclaimed the above mentioned special 
term between the assignor and the assignee as being superfluous. He seems to have 
sought thereby to obviate the consequence of the contention that the assignor’s share 
of remuneration became the assignee’s by virtue of the specific assignment thereof 
operating thereon on its accrual and that hence it remained the taxable income of 
the assignor. 

It may be mentioned in this context that ol. 10 of the managing agency ement 
in Agarwals’ case has been relied on by learned counsel for Agarwals to chow that 
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while, it may be, that in the normal run of events the contract for remuneration 
under the managing agency agreement is an indivisible contract for a whole year’s 
remuneration on the completion of a whole year’s work, this clause necessarily implied 
divisibility of contract and of the remuneration in the year of assignment since the 
assignment necessarily took place with the consent of the principal mill company 
(vide s. 87-B(c) of the Indian Companies Act). This argument was advanced to 
support the contention that the Sassoon’s share of the year’s income accrued on 
the very date of assignment. Since, however, in my view that was not the basis of 
the judgment of the High Court as explained above and since such an argument is 
not, in my opinion, open, having regard to the statement of the case by the Income-tax 
Appellate Tribunal as well as of the statements of appellants and respondents herein, 
I do not consider it necessary to deal with that argument. 

In my view, therefore, the continuous and successive functioning by both tho 
assignor and the assignee under the managing agency agreement was the effective 
source of the year’s income. That income accrued on the completion of the year 
and was the joint income of both the assignor and the assignee. The prior assignments 
in the course of the year operated as assignments of this future right to share of 
the income. It is only by virtue of inter se arrangement between the assignor and 
the assignee, resulting from the transactions of assignment, that the assignee had 
the right to collect the entire income. Nevertheless, the share in this income which 
accrued to the Sassoons on the completion of the year remained the taxable income 
of the Sassoons and they were rightly taxed in respect thereof. The very strenuous 
arguments of learned counsel for Sassoons to counter the above view are based on 
the insistence that the managing agency is like property which per se produces 
income and, on ignoring the distinction between right to receive the income and 
right to the ownership of the income and on treating the former as settling the ques- 
tion of the person to whom income accrues. In my opinion these arguments are 
unsustainable and the conclusion reached by the learned Judges of the Bombay 
High Court is correct. 

The appeals are, therefore, liable to be dismissed. 

I express no opinion on any of the other points raised. 


Agent for respondent in ©. A. No. 3 and for the appellant in ©. A. Nos. 30 and 31: 
R. H. Dhebar. 


. Present: Mr. Justices Boss, Mr. Justice Jagannadhadas and Mr. Justice Sinha. 


SHYABUDDINSAB MOHIDINSAB AKKI v. THE GADAG-BETGERI 
MUNICIPAL BOROUGH.* 

Bombay Municipal Boroughs (Amendment) Act (Bom. LIV of 1954), Sec. 3—Applicabiltiy of 
&. 3 to procesdings in relation to electton of president or vice-president pending in Court on date 
of amendment. : 

Section 3 of the Bombay Municipal Boroughs (Amendment) Act, 1954, is applicable to 
cases of election of president or vice-president pending in Court on the date of the amendment 
made by the section. 

Rex Southampton Incomes Tan Commissioners : Singer, Ez parte, and Mukerjes, Oficial Re- 
ceiver v. Ramratan Kuer*, referred. to. 


Tue facts appear in the judgment. 


È. B. Kotwal, J. B. Dadachanjt and Rajinder Narain, for the appellant. 
Naunit Lal, for respondents Nos. 1 to 8. 


SINHA J. This is an appeal by special leave against the judgment and order 
dated August 23, 1954, of the High Court of Judicature at Bombay, dismissing the 
appellant’s petition for a writ of quo warranto or any other appropriate writ directed 
against the election of respondents Nos. 2and 3 as President and Vice-President res- 
pectively of the Gadag-Betgeri Municipal Borough, respondent No. 1 in this appeal. 


* Decided, February 22, 1955; Civil Appeal 1 [1916]}2K. B: 249, 259. 
No, 215 of 1984. 2 (1935) L. R. 63 I. A. 47. 
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The facts of this case are not in dispute and may shortly be stated as follows. 
Respondent No. l'is a Municipality governed by the provisions of the Municipal 
Boroughs Act (Bombay Act XVIII of 1925) which hereinafter shall be referred to 
as the Act for the sake of brevity. The appellant is one of the 32 councillors con- 
stituting the Municipality. The last general election to the Municipality took 
place on May 7, 1951. The term of the councillors was three years computed from 
the date of the first general meeting held after the general election aforesaid—in 
this case July 10,1951. In that meeting respondents Nos. 4 and 5 were elected 
President and Vice-President respectively of the Municipality for a term of three 
years. The Act was amended by Bombay Act XXXV of 1954, under which the 
term of office of the councillors was extended from 3 to 4 years ending on July 9, 
1955. As the term of respondents Nos. 4 and 5 aforesaid was to expire at the end 
of three years from July 10, 1951, and as the term of the Municipality tvas extended 
by one year under the amending Act aforesaid, the vacancies thus occurring had 
to be filled up by a fresh election of President and Vice-President. The Collector 
therefore called a special general meeting of the Municipality to be held on July 30, 
1954, to elect a President and Vice-President for the remaining period of the quadren- 
nium. The Collector had nominated the Prant Officer (the District Deputy Col- 
lector) to preside over that special general meeting. On July 30, 1954, the Prant 
Officer under instructions from the Collector adjourned the meeting to sep. be 3, 
1954, without transacting any business, the only item on the agenda being the election 
of the President and Vice-President. Respondent No. 3 raised a point of order 
against the adjournment but the presiding officer aforesaid overruled that objection. 
Hence the special general meeting was held on August 3, 1954. At that meeting 
the appellant ed a point of order that under the provisions of the Act a President 
could not be elected for a term less than a year and that therefore the proposed 
clection would be in the teeth of those provisions. The presiding officer, who was 
the same person who had adjourned the meeting on July 30, 1954, overruled that 
objection too. Thereupon 13 out of the 32 councillors who were present walked 
out on the ground that they did not propose to participate in a meeting in which 
the proposal was to elect a President for less than a year contrary to the provisions 
of the Act. The appellant was one of those 13 councillors who walked out. It 
may be added that the full strength of the Municipality is 32 councillors all of whom 
were present both on July 30, 1954, and August 3, 1954. The remaining 19 council- 
lors proceeded to transact business and elected respondent No. 2 as the Presi- 
dent, the proposal being that he “should be President of the Municipality for the - 
remaining period of the quadrennium”’ and that was the proposal which was carried.. 
Immediately after the election of the President another meeting was held for the 
election of the Vice-President under the presidency of the newly elected President 
(respondent No. 2). The appellant raised the same point of order as he had done 
in the case of the election of the President and that was also overruled. Thereupon 
six of the councillors present including the appellant walked out and the remaining 
councillors elected respondent No. 3 as the Vice-President. 

The appellant moved the High Court of Bombay under art. 226 of the Constitution 
for a writ of quo warranto or any other appropriate writ or order or direction against 
respondents Nos. 2 and 3 “restraining them from usurping the office of the 
President and Vice-President respectively of opponent No. 1 Municipality and res- 
training them from performing any duties and from exercising any powers as Presi- 
dent and Vice-President respectively”. The High Court held that the election of 
respondents Nos. 2 and 3 was not illegal and dismissed the application. It held that 
on & proper construction of the relevant provisions of the Act it was not correct to 
say that the term of office of the councillors or’of the newly elected President and 
Vice-President shall end with July 9, 1955; that the intention was to elect the 
President and the Vice-President for the remaining term of the Municipality which 
was not only a period of four years certain but an additional period up to the date 
when a new Presidentand Vice-President would be elected and take over after a fresh 
general election ; that the adjournment of the meeting of July 30 was not beyond 
the powers of the presiding officer ; and that consequently the meeting of August 
3 was not vitiated by any illegality. It was also pointed out by the High Court 
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that all the councillors constituting the Municipality had notice of the adjourned 
meeting and did as a matter of fact attend that meeting and that ‘oven if there 
was any irregularity in the adjournment on July 30, 1954, that did not affect the 
legality of the adjourned meeting and the business transacted therein. 

The appellant moved the High Court for leave to appeal to this Court but that 
application was rejected. The appellant then applied to this Court for special leavo 
to appeal which was granted on September 3, 1954. 

It has been argued on behalf of the appellant that the meeting held on August 3, 
1954, as aforesaid was invalid for the reasons :— 

l. that it was not an adjourned meeting inasmuch as the mecting of July 
30, 1954, had not been validly adjourned, 

2. that it had not been called by the Collector, and 

3. that the written notice required by s. 35(3) had not been given and in 
any event, had not been served and published as required by law. 

Secondly, it was urged that the meeting of August 3, being thus invalid, the 
business transacted at that meeting, namely, the election of the President was 
equally invalid. Thirdly, it was urged that the election of the President being in- 
valid, the meeting held that very day under the presidency of the President thus 
clected was also invalid and tho election of the Vice-President consequently was 
illegal. It was further argued that the election ofthe President and the Vice- 
President being in violation of s. 19 of the Act was invalid on that ground also ; and 
finally, that the amendment of s. 19 by the amending Act LIV of 1954 after leave to 
appeal had been granted by this Court could not affect the present proceedings 
which were then pending even though the amending Act purported to mako it re- 
traspective. 

On behalf of respondents Nos. 1, 2 and 3 who only have appeared in this Court, 
it has been urged that a President and Vice-President could be elected for a term of 
less than one year as s. 19 of the Act was subject to s. 23 (1) (A) ; that in any view of 
the matter, s. 19 as amended by the amending Act LIV of 1954 rendered the election 
' beyond question as the Act in terms was meant to validate all elections held between 
the passing of the amending Act XXXV of 1954 and the amending Act LIV of 1954 ; 
that the presiding officer had inherent, if not statutory, power to adjourn the meeting 
of July 30, 1954, and that in any event the meeting held on August 3, 1954, could 
be treated as a fresh meeting called by the Collector and that any irregularity in 
serving the notice or in the appointment of the presiding officer was cured by the 
provisions of s. 57 of the Act. It was also argued that the appellant was not the 
councillor who had objected to the adjournment of the meeting of July 30 and could 
not therefore object to it at a later stage. Finally it was argued that the appellant 
had no right to a writ or order prayed for as he had not been injured in any sense. 

It would thus appear that there are two main questions in controversy between 
the parties, namely, 

(1) whether the meeting of August 3, 1954, had been validly held ; and 

(2) whether the president and the vice-president having been elected “for the 
remaining period of the quadrennium” had been validly elected. 

There are a number of subsidiary questions bearing upon these two main questions 
which have been canvassed before us. 

A good deal of argument was addressed to us contending that the presiding officor 
had no power to adjourn the meeting of July 30, 1954, in view of the provisions of 
s. 35 (17) of the Act. In this connection reference was also made to the proviso to 
8. 19-A(2). Those provisions, it was argued, point to the conclusion that the powers 
of the presiding officer are the same as those of the president of a Municipality when 
presiding over an ordinary meeting of the Municipality except that s. 35(11) relating 
to adjournments had been qualified only to this extent by the proviso aforesaid, 
that the Collector or the officer presiding over the meeting for the purpose of holding 
an election of the President or Vice-President may refuse to adjourn such a meeting 
in spite of the wishes of the majority of the members present to the contrary. It 
was also argued that the High Court had wrongly taken the view that the presiding 
officer had the inherent right to adjourn the meeting. Reference was made to 
certain passages in “The Law of Meetings” by Head, “The Law onthe Practice of 

L. R48 


674 THE BOMBAY LAW REPORTER. i [vou, UVI. 


Meetings” by Shackleton, and “Company Meetings” by Talbot. In our opinion, 
it is unnecessary for the purpose of this case to prongs upon the merits of that 
controversy in the view we take of the meeting of August 3, 1954, assuming that the 
meeting of July 30, 1954, had been adjourned without authority. 

Tt is common ground that it was the Collector who called the meeting of July 
30, 1954, and that it was under instructions from the Collector that that meeting 
was adjourned. Under the provisions of s. 23(7.4), on the expiry of the term of 
office of the President or Vice-President as determined by the- Municipality under 
s. 19(Z) of the Act, anew President or Vice-President shall be elected within 25 days 
from the date of such expiry. The provisions of s. 19A which relate to the procedure 
for calling a meeting of a newly constituted Municipality for the election of a presi- 
dent and vice-president have been made applicable to the calling of a ‘meeting and 
the procedure to be followed at such meeting for the election of a president. Section 
19A requires tho Collector to call a meeting for holding such an election. Such a 
meeting shall be presided over by the Collector or such officer as the Collector may 
by order in writing appoint in this behalf. The Collector or his nomisies, when 
presiding over such a meeting, shall have the same powers as the president of a Munici- 
pality when presiding over a meeting of the Municipality has, but shall not have 
the right to vote. On July 30, 1954, aspecial general meeting had been called by 
the Collector for the election of the President. In the proceedings of that meeting 
it has been recorded that ‘‘Under instructions from the Collector of Dharwar the 
presiding authority adjourns the. meeting to August 2, 1954, at 3 p.m.” At that 
meeting all the 32 councillors were present and admittedly in their presence 
the presiding officer declared openly that the meeting will beheld on August 3, 1954, 
under instructions from the Collector concerned. When the meeting was held on 
August 3, 1954 at 3 p.m. as previously notified, again the 32 conucillors were present. 
The proceedings show that the same Prant Officer “occupied the chair as authorised 
by the Collector”. The presiding authority read out and explained to the members 
present the following telegraphic message from the Collector : 

“Government have directed to hold election of Prasident of Cadag Municipality on 3rd 
August as already arranged. Hold election accordingly today without fail”. 
At this meeting the appellant raised fwo points of order, (1) that the election of the 
President for the remaining period of the quadrennium as mentioned in the agenda 
was illegal, and (2) that the meeting was not an adjourned meeting of the Munici- 
pality and was also illegal because it was under the instructions of the Collector that 
the adjourned meeting was being held and that the Collector had no such power, 
The minutes of the proceedings further show that “the presiding authority ruled 
out the points of order on the ground that this was a special meeting called by the 
Collector for the election of the President and the election has to be held as already 
fixed”. After the ruling given by the presiding authority, 13 members including 
the appellant expressed a desire to walk out and walked out with the permission 
of the presiding authority. The remaining members, as already indicated, continued 
the business of the meeting and the proposal that respondent No. 2 should be 
elected president of the Municipality for the remaining period of the quadrennium 
aftor having been duly made and seconded was carried unanimously and the meeting 
terminated. 

It would thus appoar that the meeting of August 3, 1954, for the election of the 
President had been called by the Collector who had authorized the Prant Officer to 
preside over that meeting and that respondent No. 2 was duly elected President. 
Under s. 35(3) of the Act, for such a special general mecting three clear days’ notice 
has to be given “‘specifying the time and place at which such meeting is to be held 
and the business to be transacted thereat shall be served upon the councillors, and 
posted up at the municipal office or the kachcri or some other public building in the 
municipal berough and also published in a local vernacular newspaper having a 
large circulation if such exists”. 

/ It has been contended on behalf of the appellant that the notice required by 
8. 35(3) contemplates a written notice to be served and published in the manner 
specified, and thatthe meeting of August 3, 1954, could not be said to have been held 
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after complying with the terms of sub-s. (3) of s. 35. It was also contended that the 
requirements of s. 19-A(7) and (2) have also not been complied with because there 
is no evidence that the Collector had called that meeting or that he had made an 
order in writing that the presiding authority had been authorized to preside over 
that meeting. In our opinion, there is no substance in any one of these contentions. 
From the record of the proceedings of the proposed meeting of July 30, 1954, and 
the'actual meeting on August 3, 1954, it is clear that whatever had been done had 
been done under the orders of the Collector. He had called the meeting of July 30 
as also of August 3, 1954. It was he who had appointed the Prant Officer as 
the presiding officer for both those meetings. It istruethatthe notice of the mecting 
of August 3, 1954, had not been given in writing but had only beon intimated to all 
the councillors who were present at the meeting of July 30, 1954. The notice amply 
satisfies the retyuirement of three days’ clear notice, though it was not in writing. 
It had indicated the time of the meeting and the business to be transacted. Under 
s. 35(£) the ordinary venue of a meeting is the municipal office unless otherwise 
indicated in the notice. It is also true that the notice was not served in the manner 
indicated in sub-s. (3) of s. 35 of the Act. There is no evidence that there existed 
a local vernacular newspaper with large circulation, in which the notice of the 
meeting could be published. The question is, do those omissions render the potico 
ineffective in law. That could only be so if those provisions wore held to be manda- 
tory. The following provisions (omitting the words not material to this case) would 
show that those provisions of s. 35(3) are directory and not mandatory and that 
any omissions in the manner of servico of the notice are mere irrigularitics which 
would not vitiate the proceedings unloss it was shown that those irregularities had 
prejudicially affected the proceedings :— 

“No resolution of a municipality...shall be deemed invalid on account of any irrogularity 
in the service of notice upon any councillor or member provided that tho procoodings of tho 
municipality...were ngt prejudicially affected by guch irregularity’. 

Fortunately for the respondents, all the councillors constituting the Municipality 
were present on both the occasions, namely, July 30 and August 3, 1954. Hence 
they had ample notice of the meeting to be held on August 3, 1954, the time and 
place of the meeting and the business to be transacted. It has not been either 
alleged or proved that the irregularities in the service of the notice or the omissions 
complained of had prejudicially affected the proceedings. But it was contended 
that as the notice had not been posted up at the municipal office or the local kachert 
or some other public building and had also not been published inalocal vernacular 
newspaper, if there were one, though all the councillors were present on August 
3,-1954, the members of the public had no such notice and naturally therefore could 
not be present at that meeting. In this connection it was pointed out that sub- 
8. (6) of s. 35 provides that every such meeting shall be open to the public, unless 
the presiding authority directs to the contrary. It is evident from the provisions 
of that sub-section that though the presence of the public at such meetings may be 
desirable, it is not obligatory. The presence at or the absence from such a meeting 
of the members of the public has no legal consequence so far as the validity of the 
election is concerned. It must therefore be held that the meeting of August 3, 
1954, in substance, though not in form, complied with the requirements of the law 
for holding a valid special general meeting and that therefore that meeting was not 
invalid, assuming, as already said, that the order of the presiding authority adjourn- 
ing the meeting of July 30, 1954, wasnot authorized. It-has to be remembered in 
this connection that such a special general meeting can be presided over only by the. 
Collector or the person authorized Ey him and if either the Collector or his nominee 
does not hold the meeting, it is not competent for councillors- present to elect their 
own chairman for presiding oversuch a meeting. Therefore, ifthe presiding authority 
admittedly under instructions from the Collector refused to proceed with the elec- 
tions on: July 30, 1954, -the councillors present could not hold a meeting of their 
own with a president of their own choice and transact the only business on the 
agenda, namely, the election of president. Hence, rightly or wrongly, if the meeting 
called for July 30 was not held, another meeting had to be held for the purpose 
within 25 days of the occurrence of the vacancy. In this case, as a result of the.. 
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expiry of the original term of office of the President and Vice-President, another 
meeting giving therequired three days’ statutory notice had to beheld. The meeting 
held on August 3, 1954, was sucha meeting. Indeed, there were some omissions in 
the manner of publication or service of the notice but those in law were mere ir- 
regularities which do not have the effect of vitiating the election held at that meeting. 
The election of the president, therefore, if not otherwise invalid, could not be assailed 
on the ground of the irregularity in the service or publication of the notice, in the 
special circumstances of this case. If all the councillors had not been present on 
July 30 or had not been informed of the proposed meeting of August 3, 1954, other 
considerations may, have arisen but in this case it is clear that there was absolutely 
no prejudice to any*party or individual or the Municipality as a whole. But it was 
further contended that the walking out of the 13 councillors rendered the meeting 
infructuous. In our opinion, such a result does not follow from the ‘voluntary act 
of the 13 councillors who chose to walk out. It was not even suggested that there 
was no quorum for the special general meeting after the 13 councillors walked out. 


The next question is whether the provisions of s. 19(1) as they stood on August 3, 
1954, render the election of the president and the vice-president on August 3, 1954, 
invalid as it was “fcr the remaining period of the quadrennium.” The High Court 
has taken the view that the remaining period of the quadrennium would not neces- 
sarily end on July 9, 1955, in view of the proviso to s. 19(Z) “that the term of office 
of such President or Vice-President shall be deemed to extend to and expire with the 
date on which his successor is elected”. In view of the events that have happened. 
it is not necessary for us to pronounce on the correctness or otherwise of that decision. 
After the judgment of the High Court and after the grant of special leave by this 
Court, the Bombay Legislature eracted Act LIV of 1954 which was pnblished in the 
Bombay Gazette on October 14, 1954. Sections 2 and 3 of the amending Act are 
in these terms : : å 

“2. In section 19 of the Bombay Municipal Boroughs Act, 1925, in sub-section (1),— 

(1) after the words ‘not less than one year’ the words ‘or not less than the residue of tho 
term of office of the municipality, whichever is less’ shall be inserted ; 

(2) for the words ‘three years’ the words ‘four years’ shall be substituted. 

3. (1) The amendments mado by this Act shall be deemed to have come into foroo on tho 
date on which the Bombay District Municipal and Municipal Boroughs (Amendment) Aot, 1954, 
came into force (hereinafter in this section referred to as ‘the said date’) and all elections to the 
office of the president or vice-president, held on or after the said date and before the coming into 
force of this Act, shall be deemed to be valid as if this Act had been in force on the said date ; 
and any person elected to the office of the president or vice-president at any of such eloctionse 
shall not be deemed to have been illegally elected merely on the ground that the residue of the 
term of office of the municipality being less than one ycar at the timo of such election, he would 
hold his office for a term less than one year in contravention of section 19 of the Bombay Municipal 
Boroughs Act, 1925, as it was in operation before the coming into force of this Aot. 

(2) Nothing contained in this section shall affect the judgment, docree or order of any compe- 
tont court, passed before the coming into force of this Act, holding any of such olections invalid 
on the ground specified in sub-section (Z)’’. : i 
It has not been contended that s. 19 as amended by Act LIV of 1954 does not in 
terms cover the elections now impugned, nor that s. 3 of the amending Act quoted 
above is not retrospective ; but it has been urged on behalf of the appellant that it 
is.not retrospective to.the oxtent of affecting pending proceedings. In terms the 
amendment in question is deemed to have comeinto force on May 11, 1954, on which 
date the amending Act XX XV of 1954 had come into force. Section 3 in terms also 
declares that all elections to the office of President and Vice-President held on or 
after May 11, 1954, and before the coming into force of the amending Act shall be 
deemed tò have been valid. The section also declares in unequivocal terms that 
such an election shall not be questioned simply on the ground of contravention of 
8. 19 on which the election of respondents Nos. 2 and 3 had been questioned before 
the High Court. The Legislature apparently thoughtfit to declare beyond all con- 
troversy that an election of President or Vice-President for the unexpired portion 

of the term of a Municipality could not be questioned on the ground that the pro- 
visions of s. 19 as it stood before the amendment had been contravened. But it 
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was argued on behalf of the appellant that in terms the amendment had not been 
made applicable to pending litigation and that therefore this Court should hold that 
the amendment did not have the effect of validating the elections which were 
already under challenge in a Court. No authority has been cited before us in sup- 
port of the contention that unless there are express words in the amending statute 
to the effect that the amendment shall apply to pending proceedings also, it cannot 
affect such proceedings. There is clear authority to the contrary in the following 
dictum of Lord Reading C. J. in the case of Rex v. Southampton Income-Tax 
Commissioners: Singer, Ex parte! (p. 259): 

` SI cannot accept the contention of the applicant that an enactment can only take away 

vested rights of action for which legal proceedings have been commenced if there are in the 
enactment exprgss words to that effect. There is no authority for this proposition, and I do not 
see why in principle it should be the law. But it is necessary that clear language should be used 
to make the retrospective effect applicable to proceedings commenced before the passing of the 
statute”. 
That was a oase in which the Act in question had validated assessments made by 
commissioners for wrong parishes. It was held by theCourt that tho retrospective 
effect of the relevant section extended to proceedings for a prohibition commenced 
before the Act came into force and the rule ntsi for a prohibition was therefore dis- 
charged. In every case the language of the amending statute has to be examined 
to find out whetherthe Legislature clearly intended even pending proceedings to be 
affected by such statute. A number of authorities were cited before us but it is 
only necessary to refer to the decision of their Lordships of the Judicial Committee 
in Mukerjee, Official Receiver v. Ramratan Kuer?, which is clearly in point. In that 
case while an appeal had been pending before the Judicial Committee the amending 
Act had been passed clearly showing that the Act was retrospective in the sense 
that it applied to all cases of a particular description, without reference to pending 
litigation. In those circumstances their Lordships pointed out that if any saving 
were to be implied in favour of pending proceedings, then the provisions of the 
statute would ely be rendered nugatory. Those observations apply with full 
force to the present case, inasmuch as if any saving were to be implied in favour of 
cases pending on the date of the amendment, the words “‘all elections to the office of 
the President or Vice-President, held on or after the said date and before the coming 
into force of this Act, shall be deemed to be valid” could not be given their full effect. 
As there are no such saving clauses in express or implied terms, it must be held that 
the amendment was clearly intended by the Legislature to apply to all cases of election 
ÎE President or Vice-President, whether or not the matter had been taken to Court. 
It is the duty of Courts to give full effect tothe intentions of the Legislature as ex- 
pressed in a statute. That being so, it must be held that the amending Act had the 
effect of curing any illegality or irregularity in the elections in question with reference 
to the provisions of s. 19 of the Act. 

For the reasons aforesaid it must be held that the meeting of August 3, 1954, had 
been validly held and that there is no illegality in the election of respondents Nos. 2 
and 3 as president and vice-president respectively. We accordingly affirm the orders 
of the High Court, though not for the same reasons. The appeal fails and is dis- 
missed with costs. 


Appeal dismissed. 


1 [1916] 2 K. B, 249, 2 (1936) L. R. 63 L. A. 47 
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Prosent: Mr. Justics Mukherjea, Mr. Justice Ghulam Hasan and Mr. Justice Venkatarama 
Ayyar. 


SHRINIVAS KRISHNARAO KANGO v. NARAYAN DEVJT KANGO.* 


Hindu law —Adoplion—-Dectrine of relation back whether can bs extended to the estate of a collateral 
~—-Property in possession of Jamily from time immemorial—Burden of establishing self-acquisi - 
tion—Burden of establishing that nucleus of joint family property alequate out of which acquisi- 
tions made—Evidance adduced by plaintiff sufficient to shift burden whether depends on nature 
and extent of nucleus. 

The ground on which an adopted son is hold entitled under Hindu law to take in defeasance 
of the rights ncquired prior to his adoption is that in the eye of law hia adoption relates back, 
by a legal fiction to the date of death of his adoptive father, he being put in the position of a 
posthumous son. The principle of relation back applies only when the claim made by the 
adopted son relates to the ostate of his adoptive father. The dortrine of relation back 
cannot be applied when the claim made by the adopted son relates not to the estate of his 
adoptive father but of a collateral. 

The decision in Anant Bhikappa Patil (Minor) v. Shankar Ramchandra Patil in so far as it 
relates to properties inherited from collaterals is not sound, and in respect of such pro- 
perties the adopted son can lay no claim on the ground of relation back. 

S and K, who were members of a joint undivided Hindu family, represented one branch 
of a Kulkarni family. The other branch was represented by one SW. K died in 1897 leaving 
a widow who adopted the plaintiff on April 26, 1944. 8 died in 1899 leaving a son G who 
died in 1901, leaving a widow. G’s widow adopted D on December 16, 1901. D died on 
May 6, 1935, leaving three sons and a widow. SW who represented the other branch of the 
family died in 1903 and his widow shortly thereafter. The propertios devolved on D as his 
nearost agnate. The plaintiff claimed that by reason of his adoption he hed became the 
preforential heir of SW and was entitled to divest D and his successors of those propertics : 

Held, that the properties belonged exclusively to D and that the pinnate could lay no 
claim to them. 

Pratapsing Shivsing v. Agarsing;s Raisingjit, Amarendra Mansingh v. Sanatan Singh’, 
Vijaysingji Chhatrasingji v. Shivsangji Bhimsangjit, distinguished 

Appalaswami v. Suryanarayanamurts®, Jivaji Annaji v. Hanmant Ramohandra*, Bhubanes- 
wart Debt v. Nilkomul Lahirs', discussed. 

Babubhai Girdharlal v. Ujamlal Hargovandas! Venkataramayya v. Seshamma,® Vythtanatha 
v. Varadaraja, Rajah Vellanki Venkata Krishna Row v. .VenkataRama Lakshmi Narsayya™ , 
Verabhat Ajubhai v. Bat Hiraba,™ Chandra v.'Gojqrabai", Neslangouda v. Ujjangouda™, Balu 
Sakharam v. Lahoo™, Kelly Prosonno Ghose v. Gocool Chunder Mitter*, Nilcomul 
Lahuri v. Jotendro Mohun Lahuri"', Sri Raghunadha v. Sri Brozo Kishoro™, Bachoo Hurktson- 
das v. Mankorsbai'*, Kalidas Das v. Krishan Chandra Das™, referred to. 4 

When a property is found to have been in the possession of a family from time immemo- 
rial, it is not unreasonable to presume that it is ancestral and to throw the burden on the 
party pleading self-acquisition to establish it. 

Whether tho evidence adduced by the plaintiff was sufficient to shift tho burden which 
intitially rested on him of establishing that there was adequate nucleus out of which the acqui- 
sitions could have been made is one of fact depending on the nature and the extent of the 
nucleus. The important thing to consideris the income which the nucleus yields. A building 
in the occupation of the members of'a family and yielding no income could not be a nucleus 
out of which acquisitions could be made, even though it might be of considerable valne. On 
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the other hand, a running business in which the capital invested is comparatively small 
might conceivably pr oduce substantial income, which may well form the foundation of tl:e 
subsequent acquisitions. 

Arpalaswant v. Suryanarayanamurt?, referred to. 


THE pedigree of the family was as follows : 


Shesho 
Rame. 
SS ee eee 
| 
Shiddopant alias Sadashiv Krishnarao alias \erishto ==Rukhminibai (def. 6). 
Gundo=Laxmibai (def. 5) Shrinivas (Plaintiff) (adopted son). 


Devji (adopted son)= Akkubai (def. 4). 


y Nimyan Raghavendra Gundo 
(def. 1) (def. 2) (def. 3) 

Shiddopant and his younger brother Krishnarao formed a joint Hindu family and 
continued to remain jcint until Krishnarao died in 1897.` He left behind kim a widow 
Rukhminibai. (defendant No. 6) who adopted one Shrinivas (plaintiff) in 1944. 
Shiddopant-died in 1899, leaving behind a son Gundo. Gundo died without any 
issue in 1901. After his death, his widow Laxmibai (defendant No. 5) adopted 
Devji on December 16, 1901. Devji died on May 6, 1985, leaving behind him three 
sons Narayan, Raghavendra and Gundo (defendants Nos. 1, 2 and 8) and widow 
Akkubai (defendant No. 4). Shiddopant and his brother Krishnarao represented one 
branch of the kulkarni vatan family in the village and owned half of the kulkarni 
vatan lands. The other branch of the kulkarni family was represented by one Swami- 
rao who was in possession of the other half of kulkarni vaian lands. Swamirao died 
without leaving any issue in 1908. His widow died shortly after him. His mother, 
Bhimabai, made a gift of some properties to Laxman Shastri and some other persons. 
There was some litigation between DevjiGundo and Laxman Shastri and other per- 
sons with regard to the properties which had been given to the latter as a gift. 
A compromise was arrived at whereby one house was given to the donees. Apart 
from this house, Devji subsequently came into possession of all the properties left 
by Swamirao in his capacity as his nearest heir. Shiddopant, his son Gundo and 
grandson Devji purchased some plots and four houses and constructed three morc. 

hey also purchased certain lands bearing survey Nos. 23, 2140 and 2025. On April 
26, 1944, the plaintiff was adopted by Krishnarao’s widow Rukhminibai. On 
July 4, 1945, he filed the present suit, claiming half share in the kulkarni vatan lands 
and also a half share in the various lands and houses which had been acquired by 
Shiddopant, Gundo and Devji. He also claimed all the properties left by Swami- 
rao on the ground that since his adoption he had become his nearest beir. The 
defendants disputed the adoption of the plaintiff. They also contended that all 
the properties, which had been acquired by Shiddopant, Gundo and Devji were 
their separate properties and that these properties had not been blended with other 
joint family properties. With regard to the properties left by Swamirao, they 
contended that these properties had vested in them before the adoption of the 
plaintiff and that the plaintiff could, therefore, claim no sharein them. The learned 
trial Judge found that the plaintiff was the duly adopted son of Krishnarao and 
that he was, therefore, entitled to a half share in the kulkarni vatan lands. He 
upheld the contention of the defendants with regard to all the properties claimed 
by them as being their separate properties, except a house site bearing C. T. S. 
Nos. 689 and 640. In regard to this he directed that compensation equal to half 
of its value should be paid to the plaintiff. Relying on the decision of the Privy 
Council in Anant Bhikappa Patil v. Shankar Ramchandra Patil? he also held that as the 
adopted son of Krishnarao, the plaintiff was the nearest heir of Swamirao and that 
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he was, therefore, entitled to recover from the defendants all the properties which 
belonged to Swamirac. The trial Judge, therefore, awarded the plaintiff half share 
in the kulkarni vatan lands and compensation for his half share in C. T. S. Nos. '689 
and 640. He also directed that the plaintiff should recover all the properties which 
originally belonged to Swamirao. In the course of his judgment the Judge 
observed as follows :— 

“The learned pleader for the plaintiff has drawn my attention to a recent ruling of the Privy 
Council reported in Anant Bhikappa v. Shankar Ramchandra, 46 Bom. L.R.1. A similar question was 
discussed in the above case and their Lordships came to the conclusion that the adoption ofa boy 
subsequent to the vesting of the estate in a coparcener by means of collateral succession, can divest 
that coparcener of the estate on the ground that his adoption dated back from the death of his 
adoptive father. The above view of their Lordships was based upona notion current in Hindu 
Society that so long a widow of a joint Hindu family survives the coparcenery is not put an end to, 
because the widow carries a potency to usher in a boy in the family by process of law, though 
not by process of nature.” 

The plaintiff appealed to the High Court, while defendants Nos. 1 to-6 filed 
a cross-appeal. The appeal and the cross-appeal were heard by Bavdekar and 
Chainani JJ. 

Chainani J. who delivered the judgment on August 12, 1949, observed, in the 
course of his judgment, as follows :— 


CHAINANI J. The only point, which has been raised in the appeal filed by the 
plaintiff, is with regard to the properties, which the trial Judge has found -were the 
self-acquired properties of Shiddo and his family. These properties consist of open 
plots, 7 houses and 8 lands, survey Nos. 28, 2140 and 2025. The evidence shows 
that on May 27, 1871, Shiddo purchased one house for Rs. 200 from his mother-in- 
law. On May 11, 1885, he purchased survey No. 28 for Rs. 475. On July 28, 
1890, he purchased two lands, survey Nos. 2025 and 2026 for Rs. 2,400. Survey 
No. 2026 is not one of the properties involved in the present suit, while survey No. 
2040 was subsequently formed out of survey No. 2025. The plaintiff’s case is that 
all these properties were purchased out of the joint family funds. When the first 
property was acquired in 1871, the joint family properties consisted of about 56 
acres of lands assessed at about Rs. 49. The plaintiff's adoptive mother, Rukhmi- 
nibai, has stated that the income from the lands then was about Rs. 200 to Rs. 300. 
She was, however, about 7 years old at that time and could not consequently have 
known what the income from the lands then was. The defendants have examined 
.two witnessess, Akkubai and Basalingappa on this point. According to Akkubai, » 
the income from the lands was Rs. 90. None of these two witnesses was living in 
1871 and consequently, their evidence with regard to the income of the lands in 
1871 is worthless. The lands are’ admittedly situated in a famine tract. They 
could not, therefore, have fetched any steady or regular income to their owners. 
The lands do not also appear to be of good quality, as the average assessment is 
less than rupee one per acre. It appears that the joint family then consisted of 
Krishnarao, his wife, Shiddo, his wife and his son. Whether there were any other 
members of the family, who had also to be maintained out of the joint family 
income, is not known. But the evidence shows that both Krishnarao and Shiddo 
- had left their village and had gone to Hyderabad State for service. Krishnarao was 
said to be working in a school, while Shiddo was in Government service and retired 
as a tahasildar. That the joint family income could not have been very much 
is also seen from the fact that about 1871 and 1872 Krishnarao borrowed two small 
sums of Rs. 10and Rs. 25. (vide loan bonds, exhs.89 and 90). It, therefore, appears 
that the joint family income in 1871, when the first acquisition was made by Shiddo, 
was not sufficient to meet the expenses of the family. Otherwise, it is difficult to 
see why Krishnarao should have found it necessary to borrow these small amounts 
of Rs. 10 and Rs. 26. 

The next acquisition was made, as I have stated, in 1885. It has been urged that 
by that time, the joint family income must have received some accretion from the 
rent which the joint family must have realised from the house which was purchased 
in 1871. There is, however, no evidence whatsoever on this point. In fact it is 
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not even known whether this house was given out on rent at all. There is also no 
evidence to show that the amount of Rs. 2,400 spent on purchase of two lands in 
1890 came out of the joint family funds. ë 

. With regard. to the house sites, a number of documents described as sanads or 
pattas have been produced. Several of them consist of.sanads issued in 1924, when 
it appears the city survey was introduced in Bijapur. These do not show when the 
plots-were purchased. Some of the other documents like exhs. 52 and 55 indi- 
cate that certain plots had been sold-by Government to Shiddo, Gundo and Devji. 
The city survey numbers are not mentioned in these documents and consequently, 
it-is difficult to identify the plots to which they relate. Exhibits 50 and 51 show that 
C. T. S. 644 and 645 had been granted by Government, but it is not clear when these 
sales were made. ‘From the evidence before us it is not, therefore, possible to say 
when these hOusesites were acquired. There is, however,no evidence toshow that 
they formed a part of the joint family property at any time. 

It also appears from the evidence that Shiddo had saved large amounts when he 
was in Hyderabad State service. The plaintiff’s witness Shripad has also admitted 
that Shiddo had acquired considerable wealth during his service. Two ofthe houses, 
which are described in the evidence as front house and back house, were built some- 
where between 1885 and 1895. The witness. Kashinath has deposed that the 
front house was built in 1890, that this house as. well as the back house were built 
by Gundo, Shiddo’s son, that an over-seer, Eknath, who was living in the house of 
Gundo, was supervising the construction work and that the cost of construction 
was being met out of the funds received by Gundo from his father Shiddo. Ac- 
cording to him, these two houses must have cost Rs. 20,000. The trial Judge has 
relied on the evidence of this witness, particularly in view of the fact that he officiat- 
ed as Kulkarni of the village for about 10 years from 1891 to 1900. This witness 
has also stated that another small house to the south of the front house was sub- 
sequently built by Devji. The witness Krishnaji Ajrekar, who was practising as a 
pleader at Bijapur, has stated that he went to settle in Bijapur in 1895 and that 
these two houses, which belonged to Shiddo appeared to have been built about 10/12 
years before then. According to him these two houses must have cost about 
Rs. 20,000 to Rs. 25,000. He has also stated that another house was subsequentl 
built by Devji. The plaintiff’s witness Shripad has corroborated the evidence of Kashi- 

- nath that the houses were built under the supervision of Eknath. The plaintiff’s 
adoptive mother, Rukhminibai, has also admitted in her evidence that these two 
front and back houses were constructed by Gundo and that Shiddo was remitting 
amounts to Gundo for the construction of these houses. It is, therefore, clear that 
these two houses were built by Shiddo out of his own earnings and that one more 
house was subsequently built by Devji. 

It has been held by the Privy Council in Appalaswami v. Suryanarayanamurti> 
that where it is established that the joint family possessed some joint property, which 
from its nature and relative value may have formed the nucleus from which the pro- 
perty in question may have-been acquired, the burden shifts to the party alleging 
self-acquisition, to establish affirmatively that the property was acquired without the 
aid of the joint family property. Mr. Gumaste who appears for the plaintiff has 
relied on this decision and has contended that as there was joint family property 
in 1871, the burden is on the defendants to show that all the properties which were 
acquired subsequently were acquired without the aid of joint family funds. But 
as observed by the Privy Council, before this burden oan be placed on the defendants, 
it is necessary for the plaintiff to show that there was a nucleus from which the various 
acquisitions could have been made. In this case, asI have pointed out, the income 
of the joint family property does not appear to have been very much and certainly 
not so much as to enable large amounts like Rs. 2,400 being spent on the purchase 
of other properties or about Rs. 20,000 being spent on the construction of the two 
houses to which I have referred above. . 

- It has also been contended that even assuming that these properties had been 
acquired by Shiddo and his family out of their own earnings and not with the aid 
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of the joint family funds, these had been blended with the joint family properties. 
On this point again there is no satisfactory evidence. I may here also mention that 
some of these properties, e.g. survey Nos. 2025 and 2026, which were purchased in 
Krishnarao’s life-time, were bought in thename of Shiddo’s son, Gundo. This would 
also suggest that Shiddo had no intention to throw these properties into the common 
hotch-pot. 

A grievance has also been made on behalf of the plaintiff that the learned trial 
Judge did not allow him to produce certain documentary evidence which would 
have shown that the properties, which were acquired after 1870, were joint family 
properties. Apart from the fact that these documents were produced at a very late 
stage of the case, when the recording of evidence was about to commence, the docu- 
ments do not appear to be such as could have been admitted into evidence. They 
consist of judgments in suits filed by plaintiff's mother Rukhminibai fo? maintenance 
against the defendants. These judgments could have been admitted in evidence 
only if they could be shown to be relevant underany ofthess. 40 to 44 of the Indian 
Evidence Act. None of these sections applies in this case. The trial Judge was, 
therefore, right in not admitting them in evidence. 

After a careful consideration of the evidence on record, we are of the opinion that 
the conclusion reached by the learned trial Judge that the above properties were 
the self-acquired properties of Shiddo and his family is correct. The trial Judge has, 
however, drawn a distinction with regard to C. T. S. Nos. 639 and 640 on the ground 
that no title-deed in respect of this site was forthcoming. But as I have pointed 
out, the title deeds with regard to many other house sites also do not show when 
they were acquired or by whom. It has not been disputed that the house which 
stands on the site bearing C. T. S. Nos. 639 and 640 was built by Shiddo with his 
own moneys. In the absence of any evidence which would show that this site formed 
part of the joint family property at any time or that it was purchased out of joint 
family funds, we must hold that this was also the self-acquired poperty of Shiddo. 

With regard to the cross-appeal, the first point which has been urged on defendants’ 
behalf is that the trial Judge’s view that immediately after his adoption the plaintiff 
became entitled to Swamirao’s properties is incorrect in law. A full bench of this 
High Court in Jivaji Annaji v. Hanmant Ramchandra’ has held that the principle 
contained in Anant v. Shankar cannot be extended to property inherited from a 
collateral and that the adoption made after the death of the collateral will not entitle 
the adopted son to succeed to his property as his heir, when this has already vested 
in some other person. In view of this full bench decision, the contention of the 
defendants with regard to Swamirao’s properties must prevail. I may also mentions 
that the three properties C. T, S. Nos. 912, 913 and 914 which belonged to Swamirao 
were not shown as such in the plaint originally. But as the trial Judge has made 
ån order with regard to them also, the portion of the order relating to them will also 
have to be set aside. ; 

Tt has been contended on behalf of the plaintiff that the properties which Devji 
had obtained after Swamirao’s death had been blended with the other joint family 
properties. Reliance is placed, firstly, on the fact that portions of some survey 
numbers which were previously in the possession of Swamirao and of Devji were 
amalgamated after Dəvji had acquired Swamirao’s properties. This amalgamation. 
might have been done in order to make the cultivation of the lands more convenient, 
and it does not necessarily show an intention, on the part of Devji to blend these 
properties with other joint family properties or to abandon his separate claims over 
them. It also appears that in 1933 a partition was made between Devji and his 
sons and in that partition tho sons were given a share in Swamirao’s properties also. 
The partition-deed describes all these properties as ancestral properties. That 
obviously was not correct, for, properties obtained by Devji as heir of Swamirao were 
his separate properties. The partition was, therefore, made under a mistaken view 
of the correct position with regard to Swamirao’s properties. Moreover, the parti- 
tion was between Devji and his sons. - The fact that in this partition Devji allowed 
his sons to take a share in Swamirao’s properties could not, therefore, be sufficient 
to show that he had blended these properties along with his ancestral properties. 
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Defendants Nos. 1 to 5 have also questioned the adoption of the plaintiff. On 
behalf of the plaintiff, however, a number of witnesses including the plaintiff’s natural 
mother, his adoptive mother and the priest, who officiated at the ceremony, have 
been examined. They have all stated that the plaintiff was duly adopted by 
Rukhminibai and that the necessary religious ceremonies were also performed. 
A photo which was takenat that time has also been produced. The trial Judge has 
accepted the plaintiff's evidence on this pointand we see no reason to take a different 
view. 

The result, therefore, is that the appeal filed by the plaintiff (63 of 1947) will be 
dismissed with costs. _ 

As a result of our findings in the cross-appeal filed by the defendants (Appeal No. 148 
of 1947), paragraphs Nos. 2 and 3 of the decree passed by the trial Judge will be deleted 
from his dedtetal order. As the defendants have only partially succeeded in their 
appeal, there will be no order-with regard to costs in that appeal. 

The plaintiff applied for leave to appeal to the Supreme Court which was granted 
on March 3, 1950. P 

J. B. Dadachanji and Naunit Lal, for the appellant. 

8. B. Jathar and Anant Govind Ratnaparkhi, for the respondent. 

VENKATARAMA Aryan J. This appeal arises out of a suit for partition instituted 
by the appellant in the Court of the Civil Judge, Senior Division, Bijapur. The ‘re- 
lationship of the parties will appear from the following genealogical table : 


i Ramchandra 
a a a 
| | 
Shiddopant o 
alias Sadashiv (d. 1899) - : (d. 1897) 
Si m. Rukmini (D-6) 
Gundo m. Laxmibai (D-5) 
Shrinivas 
Devji m. Akkubai (D-4) ` à (adopted son) 
(adopted) ae plaintiff 
_ d. 6-9-1985, 


Narayan Raghavendra Gundo 

D-1 D-2 D-3 ae : 

Shiddopant and Krishnarao were members ofa joint undivided family. Krishnarao 

¢died in 1897 leaving behind a widow, Rukminibai, whois defendant No. 6 in the suit. 

Shiddopant died in 1899 leaving him surviving hisson, Gundo, who died in 1901 leav- 
ing behind a widow, Lakshmibai, who is ‘defendant No. 5. On December 16, 
1901, Lakshmibai adopted Devji, who died on May 6, 1985, leaving three sons, 
defendants Nos. 1 to 3, and a widow, Akkubai, defendant No. 4. On -April 26, 
1944, Rukminibai adopted the plaintiff; and on June 29, 1944, he instituted the present 
sitit for partition claiming a half share in the family properties. 

Shiddopant and Krishnarao represented one branch of a Kulkarni family and were 
entitled for their share of the vatan lands, to the whole of S. No. 138 and a half share 
in S. Nos. 133 and 136-in the village of Ukamnal and a half share in S. Nos. 163, 
164 and 168 in the village of Katakanhalli. - The other branch was represented by 
Swamirao, who was entitled for his half share of the vatan lands, to the whole of 
S. No. 137 and to a half share in S. Nos. 133 and 136 in the village of Ukamnal and 
to a half share in 8. Nos. 163, 164 and 168 in the village of Katakanhalli. Shiddopant 
purchased a house under exh. D-36 and lands under exhs. D-61 and D-64 
and constructed two substantial houses. His grandson, Devji, also built a house. 
All these properties are set out in schedules A.and B to the plaint, A schedule con- 
sisting of houses and house-sites and B schedule of lands. It is the plaintiff's case 
that these properties were either ancestral, or were acquired with the aid of joint 
family funds. He accordingly claims a half share in them as. representing 
Krishnarao. i ve i f 

Swamirao died about 1903 issueless, and on the death of his widow shortly there- 
after, his properties devolved on Devji as his nearest agnate, and they are set out 
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in schedule C to the plaint. The plaintiff claims that by reason of his adoption he 
has become a preferential heir entitled to divest Devji of those properties, and sues 
to recover them from his sons. In the alternative, he claimsahalf share in them on 
the ground that -they had been blended with the admitted joint family properties. 

The defendants denied the truth and validity of the plaintiff's adoption. They 
further contended that the only ancestral properties belonging to the family were 
the vatan lands in the villages of Ukamnal and Katakanalli, that the purchases 
made by Shiddopant were his self-acquisitions, that the suit houses were also built 
with his separate funds, and that the plaintiff was not entitled to a share therein. 
With reference to the properties in schedule C, they pleaded that the plaintiff could 
not by reason of his adoption divest Devji of the properties which had devolved 
on him as heir. They denied that those properties had been blended wjth the joint 
family properties. f 

Both the Courts below have held thatthe adoption of the plaintiff is true and valid, 
and that question is nolongerin dispute before us. They have also held that the 
purchases made by Shiddopantand the houses built by him were his self-acquisitions, 
as was also the house built by Devji. The trial Court held that the plaintiff was 
entitled to a half sharein S. Nos. 639and 640 in schedule A on the ground that they 
belonged to the family as ancestral properties; but the High Court held that that 
had not been established. As regards the properties set out in schedule C, while 
the trial Court decided that the appellant was entitled to them exclusively under the 
decision ofthe Privy Councilin Anant Bhikappa Patil (Minor) v. Shankar Ramchandra 
Patil! the High Court held, following a full bench decision of that Court in Jivaji 
Annaji v. Hanmant Ramchandra’, that they belonged exclusively to Devji, and that 
the plaintiff could lay no claim to them. Both the Courts agreed in negativing the 
contention of the plaintiff that there had been a blending of these properties with 
the joint family properties. In the result, the High Court granted a decree in favour 
of the plaintiff for partition of the admitted vatan lands, and otherwise dismissed 
the suit. The present appeal is preferred against this decision. 

The first contention that has been urged on behalf of the apran is that the 
finding of the Courts below that the properties purchased by Shiddopant and the 
houses constructed by him and Devji were self-acquisitions, is erroneous, firstly, 
because the burden was wrongly cast on the plaintiff of proving that they were made 
with the aid of joint family funds, and, secondly, because certain documents which 
had been tendered in evidence by the plaintiff had been wrongly rejected as inadmis- 
sible. On the first question, the argument of the appellant is that as the family 
admittedly possessed income-producing nucleus in the-ancestral vatan lands of the 
oxtent of 56 acres, it must be presumed that the acquisitions standing in the name 
of Shiddopant were made with the aid of joint family funds, that the burden lay on 
the defendants who claimed that they were self-acquisitions to establish that they 
were made without the aid of joint family funds, that the evidence adduced by them 
fell far short of it, and that the presumption in favour of the plaintiff stood unrebutted. 
For deciding whether this contention is well-founded, it is necessary to see what the 
findings of the Courts below are regarding the extent of the ancestral properties, the 
income they were yielding, the amounts that were invested by Shiddopant in the 
purchases and house constructions, and the other resources that were available to 


On the question of the nucleus, the only properties which were proved to belong 
to the joint family were the vatan lands of the extent of about 56 acres, bearing an 
annual assessment of Rs. 49. There is no satisfactory evidence about the income 
which these lands were yielding at the material period. Rukminibni, P. W. 6, and 
Akkubai, D. W. 1, gave conflicting evidence on the point. But neither of them could 
have had much of first-hand knowledge, as both of them came into the family by 
marriage long after the nineties, and were then very young. The lessee who culti- 
vated the lands of Swamirao, who owned a share in the vefan lands equal to that 
of Shiddopant and Krishnarao, deposed that the net income was Rs. 30 per annum, 
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On a consideration of the entire evidence, the trial Court put the annual income at 
Rs. 150. On appeal, the learned Judges of the High Court were also of the opinion 
that the income from the lands could not have been considerable. They characterised 
the oral evidence of P. W. 6 and D. W. 1 on the point as worthless, They observed 
that the assessment of less than a rupee per acre was an indication that the lands 
were of poor quality. They referred to the fact that both the brothers were obliged 
to go to the State of Hyderabad for earning their livelihood, and that Krishnarao 
had been obliged to borrow under exhs. D-89 and D-90 even petty amounts like 
Rs. 25 and Rs. 10 on onerous terms, and they accordingly concluded that the income 
from the lands could not have been sufficient even for maintenance. 

Coming next to the acquisitions, on May 21, 1871 Shiddopant purchased under 
exh. D-36 a.house for Rs. 200 from his mother-in-law. On May 11, 1885, he pur- 
chased undef exh. D-61 S. No. 23 Ukamnal village for a sum of Rs. 475. On July 
23, 1890, he purchased under exh. D-64 lands bearing S. Nos. 2025 and 2140 for 
Rs. 2,400.. In this suit, we are concerned only with S. No. 2025. Apart from these 
purchases, he constructed two houses, one on S. Nos. 639, 640 and 641, and another 
on 8. Nos. 634 and 635. D.Ws. 2 and 3 have deposed that these constructions would 
have cost between Rs. 20,000 and Rs. 25,000, and both the Courts have accepted 
this evidence. It was argued for the appellant that these witnesses had no first-hand 
knowledge of the constructions, and that their evidence could not be accepted as 
accurate. But making all allowances for inexactitude; there cannot be any doubt 
that the buildings are of a substantial character. After 1901, Devji built a house 
on S. Nos. 642, 644 and 645 at a cost estimated between Rs. 2,000 and 4,000. Thus, 
sums amounting to about Rs. 30,000 had been invested in the acquisition of these 
properties and construction of the houses. Where did this money come from ? 
The evidence is that Shiddopant was a tabsildar in the State of Hyderabad, and was 
in service for a period of 40 years before he retired on pension. Though there is 
no precise evidence as to what salary he was drawing, it could not have been negligible, 
and salary is the least of the income which tahsildars generally make. The lower 
Courts came to the conclusion that having regard to the smallness of the income from 
the ancestral lands and the magnitude of the acquisitions made, the former could 
not be held to be the foundation for the latter, and on the authority of the decision 
of the Privy Council in Appelaswamt v. Suryanarayanamurti! held that the initial 
burden which lay on the plaintiff of establishing that the properties of which a division 
was claimed were joint family properties had not been discharged. The law was 
thus stated in that case (p. 447) : 

Ud “,..The Hindu law upon this aspect of the case is well settled. Proof of the existence of a 
joint family does not lead to the presumption that property held by any member of the family is 
joint, and the burden rests upon anyone asserting that any item of property is joint to establish 
the fact. But where it is established that the family poastssed some joint property which from 
its nature and relative value may have formed the nucleus from which the property in question 
may have been acquired, the burden shifts to the party alleging self-acquisition to establish 
affirmatively that the property was acquired without the aid of the joint family property ; see 
Babubhai Girdharlal v. Ujamlal Hargovandhas*, Venkatarameayya v. Seshamma?, Vythianatha v. 
Varadaraja”. : 

It is argued for the appellant that in that case the father had obtained under the 
partition deed, exh. A, properties of the value of Rs. 7,220, that he acquired pro- 
perties of the value of Rs. 55,000, and that nevertheless, it was observed by the Privy 
Council that “the acquisition by the appellant of the property under exh. A, which 
as between him and his sons was joint family property, cast upon the appellant (the 
father) the burden of proving that the property which he possessed: at the time of 
the plaint was his self-acquired property ;’’ and that therefore on proof that there 
oxisted ancestral lands of the extent of 56 acres, the burden was shifted on to the 
defendants to establish self acquisition. 

Whether the evidence adduced by the plaintiff was sufficient to shift the burden 
which initially rested on him of establishing that there was adequate nucleus out 
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of which the acquisitions could have been made is one of fact depending on the nature 
and the extent of the nucleus. The important thing to consider is the income which 
the nucleus yields. A building in-the occupation of the members of a family and 
yielding no income could not be a nucleus out of which acquisitions could be made, 
even though it might be of considerable value. Ontheother hand, a running business 
in which the capital invested is comparatively small might conceivably produce 
substantial income, which may well form the foundation of the subsequent acquisitions. 
These are not abstract questions- of law, but questions of fact to be determined on 
the evidence in the-case. In Appalaswami v. Suryanarayanamurti! the nucleus of 
Rs. 7,220 included 6/16th share in a rice mill and outstandings of the.value of Rs. 
Rs. 3,500, and as the acquisitions in question were made during a period of 16 years 
it was possible that the joint family income might have contributed therefor. But 
in the present case, the finding of the Courts is that the income from tife-lands was 
not sufficient even for the maintenance of the members, and on that, they were right 
in holding that the plaintiff had not discharged the initial burden which lay on him. 
But even if we are to accept the contention of the appellant that on proof of tho 
existence of the valen lands the burden had shifted on to the defendants to prove 
that the acquisitions were made without the sid of joint family funds, we must hold 
on tho facts that that burden had been discharged. In Appalaswami v. Suryanara- 
yanamurti, in holding that tho. father had discharged the burden of proving that 
the acquisitions were his own, the Privy Council observed (p. 448) : 

“The evidence establishes that the property acquired by the appellant under Exhibit .\ 
is substantially intact, and has been kept distinct. The income derived from the property and 
the small sum derived from the sale of part of it have been properly applied towards the expenses 
of the family, and there is no evidence from which it can be held that the nucleus of joint family 
property assisted the appellant in the acquisition of the properties specificd in the schedule to the 
written statement”. ý 
Likewise, in the presont case all the- ancestral vatan lends aro intact, and 
are available for partition, an4 the small income derived from them must have been 
utilised for the maintenance af tho members of the family. Whether we hold, as 
did the learned Judges of the High Court, that the plaintiff had failed to discharge 
the burden which lay on him of establishing sufficient nucleus, or that the defendants 
had discharged the burden of establishing that the acquisitions were made without 
tho aid of joint family funds, the result is the same. The contention of the appellant 
that the findings of the Courts below are based ou a mistaken view as to burden of 
proof and are in consequence erroneous, must fail. 

It was noxt contended that certain documents which were tendered in evidence 
had been wrongly rejected by the Courts below, and that the finding of self-acqui- 
sition reached without reference to those documents should not be accepted. These 
documents are judgments in two suits for maintenance instituted by Rukminibai 
in the sub-Court, Bijapur, C.S. No. 445 of 1903 and C.S. No. 177 of 1941 and in 
appeals therofrom, C.A. No. 5 of 1905 and C.A. No. 39 of 1942, respectively, in the 
District Court, Bijapur. These documents were produced before the trial Court 
on July 17, 1946, along with 28 other documents when the hearing ‘was about to com- 
mence and were rejected. On appeal, dealing with the complaint of the plaintiff 
that these documents had been wrongly rejected, the High Court observed : 

“Apart from the fact that these documents were produced at a very late stage of the case,... 
These judgments could have been admitted in evidence only if they could be shown to be relevant 
under any of the ss. 40 to 44 of the Indian Evidence Act. None of these sections applied in this 
case. The trial Judge was, therefore, right in not admitting them in evidence”. 

The argument ofthe appallant is that these judgments are admissible under s. 13 
of the Indian Evidonce Act as instances in which there was an assertion that the 
suit properties belonged to the joint family. For the respondents, it is contended 
that the dispute hetweon the parties in those litigations was only about the quantum 
of niaiutensnce Lo be awarded, that no question of title to'the properties was directly 
involved, ant that s. 13 was inapplicable. We are unable to accept this contention. 
The amount of maintenance to be awarded would depond o1 the extent of the joint 
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family properties, and an issue was actually framed on that question. Morcover, 
there was a prayer that the maintenance should be charged on the family propertics, 
and the same was granted. We are of opinion that the judgments are admissible 
under s. 13 of the Indian Evidence Act as assertions of Rukminibai that the pro- 
perties now in dispute belonged to the joint family. 

But there is another difficulty in the way of the reception of this evidence. It was 
contended by the respondents on the basis of the observations in tho judgment of 
the High Court already extracted that the rea] ground of rejection was that tho 
documents were produced late. The order of the trial Court rejecting the document 
has not been produced before us. But there is on the record a petition filed by the 
plaintiff on July 25, 1946, after the evidence was closed and before arguments were 
addressed, for the admission of the 32 documents rejected on July 17, 1946, and 
therein it is sfated that “they have been rejected on the ground of late production”. 
The defendants endorsed, on this petition that if the documents were to be admitted 
at that atage, an opportunity would heve to be given to them to adduce evidence 
and the trial would have to be re-commenced ; and the prayer for admission of these 
documents was accordingly opposed. The Court dismissed the petition. The 
rejection of the documents was therefore clearly made under O. XIIT, r. 2, and there 
are no grounds for now setting aside that order and reopening the whole case. This 
ground of objection must, therefore, fail. 

_ Apart from the vatan lands which are admittedly ancestral, and apart from the 
purchases made under exhs. D-36, D-61 and D-64 and the houses which we have held 
to be self-acquisitions, there are certain plots mentioned in schedule A in which the 
plaintiff claims a half share. These are the sites on which the houses have been 
constructed. The contention of the plaintiff is that they are ancestral properties. 
The trial Court held that in the absence of a title deed showing that the sites were 
acquired by members of the family they must be held to be ancestral, and on that 
ground, decreed to the plaintiff a half share in S. No. 639 and 640. The High Court 
reversed this decision observing generally that the evidence relating to the house 
sites was not clear, “when they were acquired or by whom”, and that in the absence 
of evidence showing that they formed part of the joint family properties, they must 
be held to be self-acquisitions. With respect, we are unable to agree with this view. 
While it is not unusual for a family to hold properties for generations without a title 
deed, an acquisition by a moinber would ordinarily be evidenced by a deed. When, 
therefore, a proparty is found to have been in the possession of a family from time 
immemorial, it is not unreasonable to presume that it is ancestral and to throw tlic 
arden on the party pleading self-acquisition ‘to establish it. 

It is neczssary in this view to examine the evidenco relating to the several plots 
for which no title deeds have been produced. Survey Nos. 634 and 635 form one block, 
ob which one of the houses has been constructed. The sanads relating to them are 
oxhs. D-45 and D-46, and they merely recite that the grantee was in occupation of 
the plots, and that was confirmed. There is reference in them to a previous paita 
granted by the Government. Hashibits 52 to 55 are pattas showing that the pro- 
perties comprised therein had been acquired from the Government. If the identity 
of S. Nos. 634 and 635 with the properties comprised in these documents had been 
established, the plea that they are not ancestral would have been made out. But 
that has not been done, and the presumption in favour of their being ancestral pro- 
perty stands unrebutted. The claim of the plaintiff to a half share therein must 
beallowed. Survey Nos. 639,640 and 641 form one blook,,on which there is another 
house standing. There is no title deed for S. No. 639. Exhibit D-47 is the sanad for 3. 
No. 640, and it merely recognises the previous occupation by the grantee, and that is 
consistent with its character as ancestral property. Exhibit D-48 is the sanad for 
S. No. 641 and is in the same terms as éxhs. D4& and D-46. The claim of tho 
plaintiff with roference to all those items must be upheld. We have next S. Nos. 642, 
644 and 645, on which Davji constructed a house. The relative sanads are respec- 
tively exhs. D-49, D-50 and D-51. Their contents are similar to those of exhs. 
D-45 and D-46, and for the same reasons, these plots must be held to belong to the 
joint family. Wa have next S. No. 622 on which there stands a house. It is clear 
from exh. D-43 that this was purchased by Devji at a Government auction in the year 
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1909. The plaintiff can lay no claim to it. Then there is S. No. 643. The oral 
evidence relating to this is that a family temple stands on it. Itcannot be partition- 
ed. In the result, it must be held that the plots, S. Nos. 634 and 635, S. Nos. 639, 
640 and 641 and S. Nos. 642, 644 and 645 are ancestral properties, and that the plain- 
tiff is entitled to a half share therein. As substantial superstructures have been put 
thereon, the appropriato relief to be granted to the plaintiff is that he be given half 
the value of those plots as on the date of the suit. : 

Tt remains to deal with the claim of the plaintiff for possession of C schedule pro- 
perties on the ground that by adoption he became the preferential heir of Swamirao 
and is consequently entitled to divest Devji and his successors of these properties. 
The contention of the appellant based on the decision of the Privy Council in Anant 
Bhikappa Patil (Minor) v. Shankar Ramchandra Patil: is that on adoption the adopt- 
ed son acquires all the rights of an aurasa son, that these rights relat back to the 
date of the death of the adoptive father, and that in consequence his right to share 
in the joint family properties and to inherit from the collaterals should both be worked 
out as from that date. The contention of the respondents based on Jivaji Annaji 
v. Hanmant Ramchandra? is that the doctrine of relation back does not exend to pro- 
porties which are inhorited from a collateral. The question thus raised is one of 
considerable importance, and involves a decision as to the correctness of the law 
as laid down in Anant Bhikappa Patil (Minor) v. Shankar Ramchandra Patil. 

Considering tho quostion on princlple, the ground on which an adopted son is held 
ontitled to take in dofeasance of the rights acquired prior to his adoption is that in 
the eye of law his adoption relates back, by a legalfiction, to the date of the death of 
his adoptive fathor, he boing put in the position of a posthumous son. As observed 
by Ameer Ali J., in Pratapsing Shivsing v. Agarsingji Raisingji® (p. 107): 

“| Again, it is to be remembered that an adopted son is the‘continuator of his adoptive father’s 
line exactly as an aurasa son, and that an adoption, so far as the continuity of the line is concerned, 
has a retrospective effect : whenever the adoption may be made there is no hiatus in the continuity 
of the line. In fact, as West and Buhler point out in their learned treatise on Hindu law, the 
Hindu lawyers do not regard the male line to be extinct or a Hindu to have died without male 
issue until the death of the widow renders the continuation of the line by adoption impossible”. 
It is on this principle that when a widow succeeds to her husband’s estate as heir and 
then makes an adoption, the adopted'sonis held entitled, as poferential heir, to divest 
her of the estate. It is on the same principle that when a son dies unmarried and his 
mother succeeds to his estate as his heir, and then makes an adoption to her husband, 
that adopted son is held entitled to divest her of the estate. (Vide Rajah Vellanki 
Venkata Krishna Row v. Venkata Rama Lakshmi Narsayya* and Verabhai Ajubhai 
v. Bai Hiraba®.) The application of this principle when the adoption was made to a 
deceased coparcener raised questions of some difficulty. Ifa joint family consisted 
of two brothers A and B, and A died leaving a widow W and the properties were taken 
by survivorship by B, andthen W took a boy X in adoption, the question was whe- 
ther the adopted son could claim a half share in the estate to which A was entitled. 
It was answered in the affirmative on the ground that his adoption related back to 
the date of the death of A. But suppose before W makes an adoption, B dies leav- 
ing no son but a widow C and the estate devolves onher, can W thereafter make an 
adoption so as to confer any rights on X to the estate in the hands of © ? It was held 
in Chandra v. Gojarabui® that the power tc make an adoption so as'to confer aright 
or the adopted son could be exercised only so long as the coparcenary of which the 
adoptive father was a member subsisted, and that when the last of the coparceners 
died and the properties thereafter devolved on his heir, the coparcenary had ceased 
to exist, and that therefore W could not adopt so as to divest the estate which had 
vested in the heir of the last coparcener. In view of the pronouncements of the Judi- 
cial Committee in Pratapsing Shivsing v. Agarsingji Ratsingjs? and Amarendra 
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Mansingh v. Sanatan Singh? that the validity of an adoption did not depend on whe- 
ther the adopted son could divest an estate which had devolved by inheritance or not, 
a full bench of the Bombay High Court held in Balu Sakharam v. Lahoo Sambhaji? 
that in such cases the adoption would be valid, but that the estate which had devolved 
upon the heir could not be divested. In Anant Bhikappa Patil (Minor) v. Shankar 
Ramchandra Patil®, the Privy Council dissented from this view, and held that the co- 
parcenary must be held to subsist so long as there was in existence a widow of a co- 
parcener capable of bringing a son into existence by adoption, and if she made an 
adoption, the rights of the adopted son would be the same as if he had been in existence 
at the time when his adoptive father died, and that his title as coparcener would. pre- 
vail as against the title of any persorf claiming as heir of the last coparcener. In 
substance, the estate in the hands of such heir was treated as impressed with the 
character of 8oparcenary property so longas there was a widow alive who could make 
an adoption. This principle was re-affirmed in Neclangouda v. Ujjongouda'. 

` Thus far, the scope of the principle of relation back is clear. It applies only when 
the olaint made by the adopted son relates to the estate of his adoptive father. This 
estate may be definite and ascertained as when he is the sole and absolute owner of the 
properties, or it may be fluctuating as when he is a member of a joint Hindu family, 
in which the interest of the coparceners is liable to increase by death or decrease by 
birth. . In either case, it is the interest of the adoptive father which the adopted son 
is declared entitled to take as on the date of his death. The point for determination 
now is whether this doctrine of relation. back can be applied when the claim made by 
the’ adopted son relates not to the estate of his adoptive father but of a collateral. 
The theory on which this doctrine is based is that there should be no hiatus in the 
continuity of the line of the adoptive father. That, by its very nature, can apply 
only to him and not to his collaterals. In the Oxford Dictionary the word “colla- 
teral” is defined as meaning “descended from the same stock but not in the same line”. 
The reason behind the rule that there should be continuity in line does not warrant 
its extension to collaterals. Nor is there any authority until we come to the decision 
in Anant Bhikappa Patil (Minor) v. Shankar Ramchandra Patil, which applied the 
theory of relation back to the properties inherited from collaterals. With reference 
to them, the governing principle was that inheritance can never be in abeyance, and 
that once it devolves on a person who is the nearest heir under the law, it is thereafter 
not liable to be divested. The law is thus stated in Mulla’s Hindu Law, 11th edn., 
(pp 20 and 21): ` , 

“On the death of a Hindu, the person who is then his nearest heir becomes entitled at once 

&o the property left by him. The right of succession vestsin him immediately on the death of the 
owner of the property. It cannot under any circumstances remain in abeyance in expectation of the 
birth of a preferable heir, where such heir was not conceived at the time of the owner’s death. ` 

Where the estate of a Hindu has vested in a person who is his nearest heir at the time of his 

death, it cannot be divested except either by the birth of a preferable heir such as ason ora daugh- 
ter, who was conceived at the time of his death, or by adoption in certain cases of a son to the 
deceased” 


In Bhubaneswari Debi v. Nilkomul Lahiri’, the facts were that Chandmoni, the widow 
of one Rammohun, died on June 15, 1867, and the estate devolvedon his nephew, 
Nilkomul as reversioner. Subsequently, Bhubaneswari Debi, the widow of a brother 
of Rammohun called Sibnath, took a boy, Jotindra, in adoption, and the suit was by 
him for half a share in the estate. If his adoption could relate back to the date of 
death of Sibnath, which was on May 28, 1861, Jotindara would be entitled to share 
the inheritance equally with Nilkomul. That was the argument put forward in 
support of his claim. (vide page 139). In negativing this contention, Sir Barnes 
Peecock observed (p. 141) : i 

“,.. According to the Jaw as laid down in the decided cases, an adoption after the death of a 
collateral does not entitle the adopted son to come in as heir of the collateral”. 
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Tt is true that reference is also made to the fact that the boy adopted was not actually 
in existence on the date of the death of Chendmoni; but that, however, would make 
no difference in the legal position, if the principle of relation back was applicable. 
One of the cases which the Privy Council had in mind was Kally Prosonno Ghose v. 
Gocool Chunder Mitter!, which was relied on inthe High Court. Vide Nilcomul Lahuri 
v. Jotendro Mohun Lahuri®, ! There, it was held that an adopted son could not claim 
the estate of his adoptive father’s paternal uncle, which had devolved by inheritance 
prior to his adoption. In 1888 Golapchandra Sarkar Sastri observed in his Tagore 
Law Lectures on the Law of Adoption (pp, 418-414): 

“As regards collateral succession opening before adoption, it has been held that an adoption 
cannot relate back to the death of the adoptive father so as to entitle the adopted son to claim the 
estate of a collateral relation, succession to which opened before his adoption”. 


The law was thus well settled that when succession to the properties of a person 
other than an adoptive father was involved, the principle applicable was not the . 
tule of relation back but the rule that inheritance once vested could not be divested. 

Before examining the decision in Anant Bhikappa Patil (Minor) v. Shankar Ram- 
chandra Patil, it is necessary to refer to the earlier pronouncements of the Privy 
Council on the question, which formed the basis of that decision. In Pratapsing 
Shivsing v. Agarsingji Raisingji the question related to a jivai grant of the village 
of Piperia which had been made by the Ruler of Gamph to a junior member on condi- 
tion that in default of male descendants it should revert to the thakur. The last 
incumbent, Kaliansing, died issueless in October 1903, lea ving him surviving his widow, 
Bai Devla. On March 12, 1904, she adopted Pratapsing Shivsing. The thakur 
then sued to recover possession of the village on the ground that the adopted son was 
not a descendant contemplated by the grant, and that the adoption was invalid, as 
it would divest him of the village which had vested in him in October 1903. With 
reference to the first contention, the Judicial Committee observed that under the 
Hindu law an adopted son was as much a descendant as an aurasa son. On the second 
contention, they held that the principles laid down in Sri Raghunadha v. Sri Brozo 
Kishoro* and Bachoo Hurkisondas v. Mankorebai5 as to divesting of joint family pro- 
perties which had vested in other persons were applicable, and that having regard to 
the interval between the date of the death of Kaliansing and the date of the adoption 
Pratapsing could be treated as a posthumous son. It will be noticed that the thakur 
did not claim to succeed to the village on the death of Kaliansing as his heir but on 
the ground of reverter under the terms of the grant, and no question of relation back 
of title with reference to the succession of a collateral’s estate was involved. 

In Amarendra Mansingh v. Sanatan Singh®, the question arose with reference? 
to an impartible zamindari known as Dompara Raj in Orissa. The Jast of its holder, 
Raja Bibhudendra, died on December 10, 1922, unmarried, and by reason of a family 
custom which excluded females from succeeding to the Raj, a collateral Banamalai 
succeeded to it. On December 18, 1922, Indumati, the mother of Bibhudendra, 
adopted Amarendra to her husband, Brajendra. The question was whether by his 
adoption Amarendra could divest Banamalai of the estate. It was held by the Privy 
Council that the validity of an adoption did not depend on whether an estate could 
be divested or not, and that the point to be considered was whether the power to 
adopt had come to an end by there having come into existence & son, who had attain- 
ed the full legal capacity to continue the line. Applying these principles, the Judi- 
cial Committee decided that the adoption was valid, and that Amarendra took the 
estate as the preferential heir. It will be seen that in this case no claim of the adopted 
gon to succeed to a collateral was involved, and no question arose as to how far the 
theory of relation back could be invoked in support of such a claim. The estate 
claimed was that of his adoptive father, Brajendra, and if the adoption was at all valid, 
it related back to the date of Brajendra’s death, and enabled Amarendra to divest 
Banamalai. The point for determination actually was whether by reason of Bibhu- 
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dendra having lived for about 20 years, the power of his mother to adopt to her hus- 
band had come to an end. It may be noted that but for the special custom which 
excluded women from inheriting, Indumati would have succeeded Bibhudendra as 
mother, and an adoption by her would divesther of the estate and vest it in Amaren- 
dra, and the case would be governed by the decisionsin Rajah Vellanki Venkata Krishna 
Row v. Venkata Rama Lakshmi Narsayya! and Verabhat Ajubhai v. Bai Hiraba?. 
The only difference between these cases and Amarendra Mansingh v. Sanatan Singh 
was that on the death of Bibhudendra his heir was not Indumati but Banamalai. 
This decision might be taken at the most to be an authority for the position that when 
an adoption is made to A, the adopted son is entitled to recover the estate of A not 
merely when it has vested in his widow who makes the adoption but also in any othor 
heir of his. It is no authority for the contention that he is entitled to recover the 
estate of B which had vested in his heir prior to his adoption to A. 

Vijaysingji Chhatrasingji v. Shivasangji Bhimsangji? is a case similar to the one in 
Amarendra Mansingh v. Sanatan Singh. The property concerned was an impartible 
estate. Chandrasangji who was one of the holders of the estate died, and was 
succeeded by his son, Cbhatrasingji. Chhatrasingji was then given away in adoption, 
and thereafter, Bhimsangji, the brother of Chhatrasingii, succeeded to the estate. 
Then the widow of Chhatrasingji made an adoption, and the question was whether 
the adopted son could divest the estate in the hands of Bhimsangji. It was held that 
he could. Here again, there was no question of collateral succession, tho point for 
decision being precisely the same asin Amarendra Mansingh v. Sanatan Singh. 

We next come to the decision in Anant Bhikappa Patil (Minor) v. Shankar Ram- 
chandra Patil‘, The facts of that case were that one Bhikappa died in 1905 leaving 
him surviving his widow, Gangabai, and an undivided son Keshav. In 1908 Nara- 
yan, the divided brother of Bhikappa died, and Keshav succeeded to his properties 
as heir. In 1917 Keshav died unmarried, and as the properties were vatan lands, 
they devolved on, a collateral, Shankar. In 1930 Gangabai adopted Anant, and he 
sued Shankar to recover possession of the properties as the adopted son of Bhikappa. 
The High Court had held that as the jont family ceased to exist in1917 when Keshav 
died, and as the properties had devolved on Shankar as his heir, the adoption, though 
valid, could not divest him of those properties. The Privy Council held that the co- 
parcenary must be taken to continue so long as there was alive a widow of the deceas- 
ed coparcener, and that Gangabai’s adoption had the effect of vesting the family 
estate in Anant, even though it had descended on Shankar as the heir of Keshav. 
The decision so far as it relates to joint family properties calls for no comment. When 
dace it is held that the coparcenary subsists so long as there is a widow of a copar- 
cener alive, the conclusion must follow that the adoption of Anant by Gangabai was 
valid and operated to vest in him the joint family properties which had devolved 
on Shankar. Then, there were the properties which Keshav had inherited from 
Narayan, which had also devolved on Shankar as his heir. With reference to them, 
the Privy Council observed (p. 243) : i 

“If the effect of an adoption by the mother of the last male owner is to take his estate out 
of the hands of a collateral of his who is more remote than a natural brother would have been, and 
to constitute the adopted person the next heir of the last male owner, no distinction can in this 
respect be drewn between property which had come to thelast male owner from his father and 
any other property which he may have acquired”. 

On this reasoning, it was held that Anant was entitled also to the properties inherited 
by Keshav from Narayan. Anant Bhikappa Patil (Minor) v. Shankar Ramchandra 
Patil must, in our opinion, be taken to decide that the doctrine of relation back will 
apply not only as regards what was joint family estate but also properties which had 
devolved by inheritance from a collateral. Otherwise, it is impossible to justify the 
conclusion that the personal properties of Keshav which had vested in Shankar in 
1917 would ra-vest in Anant even though he was adopted only in 1930. The ques- 
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tion arises how this docision is to be reconciled with the principle laid down in Bhu- 
baneswari Debi v. Nilkomul Lahiri! that an adoption made subsequent to the death 
of a collateral does not divest the inheritance which had vested prior to that date. 
That that principle was not intended to be departed from is clear from the following 
observations of Sir George Rankin (p. 241) : 

“Neither the present case nor Amarendra’s case brings into question the rule of law consi- 
dered in Bhubaneswari Debi v. Nilkomul Lahiri (of. Kalidas Das v. Krishan Chandra Das*)... 
Their Lordships say nothing as to these decisions, which appear to apply only to cases of inherit- 
tance,...”” 

Nor does the discussion in Anant Bhikappa Patil (Minor) v. Shankar Ramchandra 
Patil throw much light on this matter. Considerable empahsis is laid on the fact 
that a coparcener has only a fluctuating interest in the joint family properties, that 
it may increase by death and decrease by birth, and that such a qualified interest 
as that must carry with it the liability tobe divested by the introduction of a new co- 
parcener by adoption. This reasoning, however, is wholly inapplicable to property 
which is not held in coparcenary, such as the estate of a collateral devolving by in- 
heritance. The judgment then refers to the decisions of the Board in Amarendra 
Mansingh v. Sanatan Singh and Vijaysingji Chhatrasangji v. Shivsangji Bhimsangji®, 
and it is observed that the impartible estates which were concerned therein were treat- 
ed as separate property and not as joint family property, a conclusion which does not 
settle the question, because even on the footing that the estates were separate pro- 
perties, no question of collateral succession was involved in them, the claim under 
litigation being in respect of the estate of the adoptive father and covered by the 
principle already established in Rajah Vellanki Venkata Krishna Row v. Venkata 
Rama Lakshmi Narsayya*t and Verabhai Ajubhai v. Bai Hiraba5, Then follows the 
conclusion already quoted that no distinction can be drawn between properties which 
come from the father and properties which come from others. This is to ignore the 
principle that the doctrine of relation back based on the notion of continuity of line 
can apply and had been applied, only to the estate of the adoptive father and not of 
collaterals. 

We may now turn to Jivaji Annaji v. Hanmant Ramchandra? wherein the scope 
of the decision in Anant Bhikappa Patil (Minor) v. Shankar Ramchandra Patil" 
came up for consideration. There, the material facts were that Keshav and Annappa 
who were members of a joint family effected a partition, and thereafter, Annappa died 
in 1901, leaving behind a widow, Tungabai. Keshav died leaving behinda son, Vishnu, 
who died in 1918 without male issue, and the property being vaten lands devolved 
on a collateral called Hanmant as his heir. In 1922 Tungabai adopted Jivaji. 
question was whether he was entitled to divest the properties which had become vest- 
ed in Hanmant as the preferential heir of Vishnu, and the decision was that he was not. 
It will be noticed that Annappa to whom the adoption was made had at the time of 
his death become divided from his brother, and the principles applicable to adoption 
by a widow of a deceased coparcener had therefore no application. It was a case in 
which the adopted son laid a claim to properties, not on the ground that they belonged 
to the joint family into which he had been adopted but that they belonged to a 
collateral to whom he was entitled to succeed as a preferential heir, and it was sought 
to divest Hanmant of the properties which had vested in him in 1918 on the strength 
of the decision in Anant Bhtkappa Patil (Minor) v. Shankar Ramchandra Patil. 
The contention was that if Anant could as adopted son divest the personal properties 
of Keshav which had devolved on Shankar as his preferential heir, Jivaji could also 
divest the properties which had devolved on Hanmant as the preferential heir of 
Vishnu. The learned Judges made no secret of the fact that this contention received 
support from the decision in Anant Bhikappa Patil (Minor) v. Shankar Ranchandra 
Patil ; but they were impressed by the fact that the statement of the law in Bhu- 
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baneswari Debi v. Nilkomul Lahiri as to the rights ofan adopted son quoad the estate 
of a collateral had been reaffirmed, and they accordingly held that the decision in 
Anant Bhikappa Patil (Minor) v. Shankar Ramchandra Patil? did not intend to alter 
the previous law that an adopted son could not divest properties which had been 
inherited from a collateral prior to the date of adoption. They distinguished the 
actual decision on the ground that as Keshav had vested in him both the ancestral 
properties as well as the popen inherited from Narayan, and as admittedly there 
was a relation back of the rights of Anant in respect of the ancestral properties, there 
should likewise be a relation back in respect of the separate properties. But it is 
difficult to follow this distinction. If under the law the rights of an adopted son 
differ according as they relate to the estate of his adoptive father or to property 
inherited from, collaterals, the fact that both classes of properties are held by the same 
person can make no difference in the quality of those rights. The position will be 
analogous to that of a coparcener who haselso self-acquisition,in which oase the de- 
volution by survivorship of joint family properties does not affect the devolution by 
inheritance of the separate properties. 

The fact is, as frankly conceded by the learned Judges, they were puzzled by the 
decision in Anant Bhikappa Patil (Minor) v. Shankar Ramchandra Patil, and as it 
was an authority binding on the Indian Courts, they could not refuse to follow it, 
and were obliged to discover a distinction. This Court, however, is not hampered by. 
any such limitation, and is free to consider the question on its own merits. In de- 
ciding that an adopted son is entitled to divest the estate of a collateral, which had 
devolved by inheritance prior to his adoption, Anant Bhikappa Patil (Minor ) v. 
Shankar Ramchandra Patil went far beyond what had been previously understood 
to be the law. It is not in consonance with the principle well-established in Indian 
jurisprudence that an inheritance could not be in abeyance, and that the relation back 
of the right of an adopted son is only quoad the estate of the adoptive father. More- 
over, the law as laid down therein leads to results which are highly inconvenient. 
When an adoption is made by a widow of either a coparcener or a separated member, 
then the right of the adopted son to claim properties as on the date of the death 
of the adoptive father by reason of the theory of relation back is subject to the limi- 
tation that alienations made prior to the date of adoption are binding on him, if they 
were for purposes binding on the estate. Thus, transferees from limited owners, 
whether tet be widows or coparceners in a joint family, are amply protected. But 
no such safeguard exists in respect of property inherited from a collateral, because if 
pe adopted son is entitled on the theory of relation back to divest that property, 

e position of the mesne holder would be that of an owner possessing a title defeasible 
on adoption, and the result of such adoption must be to extinguish that title and that 
of all persons claiming under him. The alienees from him would have no protection, 
as there could be no question of supporting the alienations on the ground of necessity 
or benefit. And if the adoption takes place long after the succession to the collateral 
had opened—in this case it was 41 years thereafter—and the property might have 
meanwhile changed hands several times, the title of the purchasers would be liable to 
be disturbed quite a long time after the glienations. We must hesitate to subscribe 
to a view of the law which leads to consequences so inconvenient. The claim of the 
appellant to divest a vested estate rests on a legal fiction, and legal fictions should not 
be extended so as to lead to unjust results. We are of opinion that the decision in 
Anant Bhikappa Patil (Minor) v. Shankar Ramchandra Patil in so far as it relates 
to properties inherited from collaterals is not sound, and that in respect of such pro- 
perties the adopted son can lay no claim on the ground of relation back. The decision 
of the High Court in respect of Č schedule properties must, therefore, be affirmed. 

It was finally contended that the defendants had blended C schedule properties 
along with the admitted ancestral properties so as to impress them with the character 
of joint family properties. The burden of proving blending is heavily on the plaint- 
tiff. He has to establish that the defendants had so dealt with the properties as to 
show an intention to abandon their separate olaim over it. This is a question of fact 
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on which the Courts below have concurrently found against the appellant, and there 
are no grounds for differing from them. 

Tn the result, the decree ‘of the lower Court will be modified by granting the plaint- 
iff a decree for half the value of the plots, 8. Nos. 634 and 635, S. Nos. 639, 640 and 
641 and S. Nos. 642, 644 and 645 as on the date ofthe suit. Subject to this modi- 
fication the decree of the lower Caurt is confirmed, and the appeal is dismissed. In 
the circumstences, the parties will bear their own costs in this appeal. 

Decree modified. 


Present: The Hon’ble Mr. Mehr Chand Mahajan, Chief Justice, Mr. Justice Mukherjea, 
Mr. Justice Das, Mr. Justice Bose, Mr. Justice Bhagwati, Mr. Justice Jagannadhadas and 
Mr. Justice Venkatarama Ayyar. 

GURUNATH. v. KAMLABAI KANCHANGAUDA NADGAUDAR* 

Hindu law—Adoption—Widow—When widow's power to adopt comes to an end. 
Under Hindu law a widow’s power to make an adoption comes to an end by the inter- 
position of a grandson. or the son’s widow competent to continue the line by adoption. 
Mussumat Bhoobun Moyee Debia v. Ram Kishore Achar) Chowdhry!, Pydma Coomari Debi 
v. Court of Wards?, Thayammal and Kuttisami Atyan v. Venkatarama Atyan,? Tarachurn 
Chatterji v. Suresh Chunder Mookerji‘, Ramkrishna v. Shamrao®, Madana Mohana v. Purusho- 
. thama‘, Amarendra Mansingh v. Sanatan Singh’, Vijaysingji Chhatrasingji v. Shiosangfi 
Bhimsangji®, Anant Bhikappa Patil (Minor) v. Shankar Ramchandra Pati? and Srinivas v. 
Narayan, referred to. 
Bapuji v. Gangaram™ and Prem Jagat Kuer, Mst. v. Harihar Bakhsh Singh Thakur, 
disapproved. 
The following three propositions laid down by the Privy Council in Amarendra Mansingh 
v. Sanutan Singh cannot be questioned : 
(1) That the interposition of a grandson, or the son’s widow, competent to continue the 
line by adoption brings the mother’s power of adoption to an end; ` 
(2) that the power to adopt does not depend upon any question of vesting or divesting of 
property ; and 
(8) that a mother’s authority to adopt is not extinguished by the mere fact that her son 
had attained ceremonial competence. 

Oxa Krishtarao died in 1890, leaving him surviving two widows Radbabai and 
Gangabai (defendants Nos. 2 and 1) and a Bon Dattatraya. Dattatraya died in 
1913 leaving behind a widow Sundarabai and a son Jagannath. Sundarabai died 
shortly after Dattatraya while Jagannath died in 1914. On November 18, 1948, 
Gangabai, defendant No. 1, who had survived both her son Dattatraya and her 
grandson Jagannath, adopted Gurunath (plaintiff). On March 15, 1944, the plaintif 
filed a suit against defendant No. 2, who was the senior widow of Krishtarao, and 
the sons and grandsons of Krishtarao’s first cousin Hanamanta for inter alia pos- 
session of his adoptive father’s properties. The defendants disputed the validity 
of the plaintiff's adoption on the ground that defendant No. 1’s power to adopt was 
extinguished when Dattatraya died in 1913, leaving behind a widow Sundarabai 
and a son Jagannath to continue the family line. The trial Judge upheld the de- 
fendants’ contention and dismissed the plaintiff’s suit. On appeal the High Court 
affirmed the decision of the trial Court and Rajadhyaksha and Chainani JJ. dismissed 
the appeal. The following judgment was delivered by eee J. on September 
2, 1949 :— 


CHAINANI J. This is an appeal by the plaintiff ai the order passed by the 
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Civil Judge, Senior Division, Hubli, dismissing the plaintiff’s suit. The plaintiff 
claims that he was adopted in 1943 by Gangabai, widow of Krishtarao. Krishtarao 
died in 1890, leaving behind Gangabai, another widow Radhabai and a son Datta- 
traya. Dattatraya died in 1913, leaving behind a widow Sundarabai and a son Ja- 
gannath. Sundarabai died shortly after Dattatraya while Jagannath died in 
1914. Several years later in 1943 the plaintiff's case is that he was adopted by 
Gangabai. 

The defendants who are the senior widow of Krishtarao and the sons and grandsons 
of Krishtarao’s first cousin Hanmant disputed the validity of plaintiff’s adoption 
on the ground that Gangabai’s power to adopt was extinguished when Dattatraya 
died in 1913, leaving behind a widow Sundarabai and a son Jagannath, who could 
continue the family line. Various other contentions were also raised by the defen- 
dants with wltich we are not concerned. The trial Court upheld the above contentions 
of the defendants and dismissed the plaintiff's suit. The plaintiff has come in appeal. 

It has been held by a full bench of this Court in Ramkrishna v. Shamrao! that: 

“Where a Hindu dies, leaving a widow and a son, and that son himself dies leaving a natural 
born or adopted son or leaving no son but his own widow to continue the line by means of adop- 
tion, the power of the former widow is extinguished and can never afterwards be revived.” 


This decision was approved by the Privy Council in Madana Mohana v. Purushothama* 
and Amarendra ansingh v. Sanatan Singh} In the latter case their Lordships 
stated as follows (p. 256) :— 

“It being clear upon the decisions above referred to that the interposition of a grandson, 
or the son's widow, brings the mother’s power of adoption to an end, but that the mere birth 
of a son does not do so, and that this is not based upon a question of vesting or divesting of pro- 
perty, their Lordships think that the true reason must be that where the duty of providing for 
the continuance of the line for spiritual purposes which was upon the father, and was laid by him 
conditionally upon the mother, has been assumed by the son and by him passed on to a grandson 
or to the son’s widow, the mother’s power is gone.” 


These decisions would apply to the facts of the present case and unless they are 
shown to be no longer good law, the plaintiff's claim must fail. It has been contended 
by Mr. Lokur that the authority of the decision in Ramkrishna v. Shamrao has been 
considerably shaken by the decisions of the Privy Council in Amarendra Mansingh 
v. Sanatan Singh and Vijayasingjt Ohhatrasings: v. Shivsangji Bhimsangji* and the 
decisions of this Court in Anant Govind v. Dnyaneshwar Balkrishna and Pandurang 
Bhau v. Changunabai.6 The same argument was advanced in Shamrao Babaji v. 
himrao? but was not accepted and the view taken by the full bench of this Court 
Ramkirshna v. Shamrao was reaffirmed. The present case is practically on all 
fours with the facts of the case in Shamrao Babaji v. Bhimrao, in which also it was 
held that the grand-mother’s power to adopt came to an end at the time when her 
son died, leaving a son and a widow capable of continuing the family line. In view 
of these decisions, we must hold that the plaintiffs adoption was invalid. 
` It appears that the trial Court has allowed two sets of pleader’s fees to defendant 
No. 2 who was represented by two pleaders and two sets of pleader’s fees to defendants 
Nos. 3 to 5 who were represented by only one pleader. In view of the proviso to 
sub-s, (1) of s. 20 of the Bombay Pleaders Act, only one set of pleader’s fees should 
have been allowed to defendant No. 2 and another set to defendants Nos. 3 to 5, 
as the suit had been instituted in forma pauperis. We accordingly direct that the 
decree passed by the trial Court should be modified and one set of pleader’s fees 
should be allowed to defendant No. 2 and another set to defendants Nos. 3 to 5. 
Apart from this alteration in the decree passed bythe trial Court, the appeal will be 
dismissed. The plaintiff should bear his own costs and three fourths of the costs 
of the defendants respondents Nos. 3 to 5 in this appeal in one set. 
A copy of the decree should be sent to the Collector for recovering the Court-fees 
payable in this appeal from the plaintiff. 
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The plaintiff appealed to the Supreme Court. 


_ K. R. Bengeri and Sardar Bahadur, for the appellant. 
_ S. B. Jathar and I. N. Shroff, for respondents Nos. 3, 4 and 5. 


Menr Casann Mamasan O. J. This appeal raises a question of importance 
“whether a widow can exercise a power of adoption conferred on her or possessed 
by her at any time during her life irrespective of any devolution of property or 
changes in the family or other circumstances and even after a grandson has come on 
the scene but has subsequently died without leaving a widow or a son.” 

The situation in which this question arises can properly be appreciated by reference 
to the following genealogy : 


Dyamappa à 
[> a ee 
Kalasappa Girimaji 
Krishtarao Hanamanta 
Radhabai = Gangabai 
(Deft. 2 (Deft. 1) pa | 
(Senior widow) (Junior widow) Malhar Ganesh 
Gurunath (Resp. 8) (Resp. 5) 
hice (Appellant adopted 
Kamalabai Yamunabai by Gangabaion Venkatesh Hanmant 
(Resp. 1) (Resp. 2) 18-11-48) (Resp. 4) (Resp. 6) 
Dattatraya (son) 
(died 1918) 


== Sundarabai (died after 
her husband in 1918) 


saison Jagannath 
(predeceased) (died 1914) 
Dattatraya.) 


Gurunath, the plaintiff, claims that he was adopted in 1943 by Gangabai, widow 
of Krishtarao. Krishtarao died in 1890, leaving him surviving two widows Radhabai 
and Gangabai and a son Dattatraya. Dattatraya died in 1913 leaving him surviving 
a widow Sundarabai and a son Jagannath. Sundarabai died shortly after Dattatraya 
while Jagannath died in the year 1914. After an interval of about 30 years since 
his death, it is alleged that Gangabai who survived both her son, and grandson adopted’ 
the plaintiff, and thus raised the problem which we are called upon to solve. 

On March 15, 1944, the appellant instituted the suit out of which this appeal arises 
in forma pauperis on the allegation that he was the adopted son of Krishtarao and 
adopted to him by Gangabai, his junior widow, and as such was entitled to the pos- 
session of his adoptive father’s properties comprised in the suit. He also claimed 
a declaration regarding the amount of compensation money payable to the plaintiff's 
family for the land acquired by Hubli Municipality. The defendants who are the sons 
and grandsons of the first cousin of Krishtarao disputed the plaintiffi’s adoption on 
the ground that Gangabai’s power to adopt was extinguished when Dattatraya died 
in 1913, leaving behind him a widow Sundarabai and a son Jagannath who could 
continue the family line. Gangabaiin her written statement supported the plaintiff’s 
claim and asserted that the senior widow Radbabai had given consent to her adopting 
the plaintiff. 

The trial Judge upheld the defendants’ contention and dismissed the plaintift’s 
suit. The factum of the plaintiff's adoption was however upheld, and it was further 
held that Radhabai did not give her consent to the adoption. On appeal this decision 
was affirmed by the High Court and it was held that Gangabai’s power to adopt 
came to an end at the time when her son died leaving a son and a widow to continue 
the family line. No finding was given on the question whether Radhabai had given 
her consent to the ‘adoption. That perhaps would have been the simplest way to 
end the dispute. Against the decision of the High Court this appeal in forma 
pauperis is now before us by special leave. 
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The only question canvassed in the appeal is in respect to the validity of the 
plaintiff's adoption. It was contended that Hindu Shastric law itself sets no limit 
to the exercise of the widow’s power of adoption once she has acquired that power 
or is possessed of it, and that being so, the power can be exercised by her during her 
life-time when necessity arises for the exercise of it for the purpose of continuing the 
line of her husband. On the other hand, it was argued that though Hindu Shastric 
law itself sets no limit to the exercise of the power, yet it has long been judicially 
recognised that the power is not an unlimited and absolute one, and that it comes to: 
an end when another heir has come on the scene and he has passed on to another the 
duty of continuing the line. The question at what point of time the widow’s duty 
of continuing the line of the husband comes to an end has been the subject-matter 
of a number of decisions of Indian High Courtsand of the Privy Council and the point 
for our consifleration is whether the limits laid down in these decisions have been 
arbitrarily fixed and are not based on sound principles and should be reviewed by us. 
- A brief reference to the different decisions of the Privy Council is necessary for 
& proper appreciation of the state of law on this subject at the present moment. 

The two leading cases on this point are the decisions of the Privy Council arising 
out of the adoption made by Shrimati Chundrabullee and decided in 1876 and 1878. 
The judgment in the first of these cases, i.e. in Mussumat Bhoobun Moyee Debia v. 
Ram Kishore Acharj Chowdhry! was delivered by Lord Kingsdown. What happened 
there was that one Gour Kishore died leaving a son Bhowanee and a widow, Chundra- 
bullee, to whom he gave authority to adopt in the event of his son’s death. Bhowanee 
married and died at the age of 24 without issue, but leaving him surviving his widow 
Bhoobun Moyee. Chundrabullee then adopted Ram Kishore. Ram Kishore 
brought a suit against Bhoobun Moyee for the recovery of the estate. The Privy 
Council held that the claim of Ram Kishore failed on the ground that even if he had 
been in existence at the death of Bhowanee, he could not displace the widow of the 
latter. It was further held “that at the time when Chundrabullee professed to 
exercise her power of adoption, the power was incapable of execution on the ground 
that Bhowanee had married and left a widow as his heir.” The following quotation 
from the judgment of Lord Kingsdown may be cited as indicating the reasons for 
the decisions (p. 310).: 

“In this case, Bhowanee Kishore had lived to an age which enabled him to perform—and it is 
to be presumed that he had performed—all the religious services which a son could perform for a 
father. - He had succeeded to the ancestral property as heir ; he had full power of disposition 
over it; he might have alienated it; he might have adopted ason to succeed to it if he had 
do male issue of his body. He could have defeated every intention which his father entertained 
with respect to the property. 

On the death of Bhowanee Kishore, his wife succeeded as heir to him, and would have equally 
succeeded in that character in exclusion of his brothers, if he had had any. She took a vested 
estate, as his widow, in the whole of his property. It would be singular if a brother of Bhowanee 
Kishore, made such by adoption, could take from his widow the whole of his property, whena 
natural-born brother could have taken no part. If Ram Kishore is to take any of the ancestral 
property, he must take all he takes by substitution for the natural-born son, and not jointly with 
him....The question is, whether the estate of his son being unlimited, and that son having married 
and left a widow his heir, and that heir having acquired a vested estate in her husband’s property 
as widow, a new heir can be substituted by adoption who is to defeat that estate, and take as an 
adopted son what a legitimate son of Gour Kishore would not have taken. 

This seems contrary to all reason and to all the principles of Hindoo law, as far as we can 
collect them.... 

If Bhowanee Kishore bad died unmarried, his mother, Chundrabullee Debia, would have been 
his heir, and the question of adoption would have stood on quite different grounds. By exercising 
the power of adoption, she would have divested no estate but her own, and this would have brought 
the case within the ordinary rule; but no case has been produced, no decision has been cited from 
the Text-books, and no principle has been stated-to show that by the mere gift of a power of adop- 
tion to a widow, the estate of the heir of a deceased son vested in possession, can be defeated and 
divested”’. 


In the result the suit of Ram Kishore was dismissed. 
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After the deaths of Bhoobun Moyee and Chundrabullee, Ram Kishore got posses- 
sion of the property under a deed of relinquishment executed in 1889 in his favour 
by Chundrabullee, who herself had entered into possession of the property as mother 
and next heir of Bhowanee Kishore after the death of Bhoobun Moyee in 1867. 
If Ram Kishore’s adoption was good he was undoubtedly the next heir to the 
property. A distant collateral, however, claimed the estate on the ground that his 
adoption was invalid. The Privy Council then held that “upon the vesting of the 
estate in the widow of Bhowanee, the power of adoption of Chundrabullee was at 
an end and incapable of execution” and that Ram Kishore had therefore no title. 
This was the decision in Pudma Coomari Debi v. Court of Wards? wherein a second 
effort to maintain the validity of his adoption by Chundrabullee was made but without 
success. The High Court in its judgment in Pudma Coomari’s case remarked that 
the decision in Mussumat Bhoobun Moyee Debia v. Ram Kishore Achraj Chowdhry 
did not decide that Chundrabullee could not adopt on the extinction of the issue 
either of natural-born son or of the first to be adopted son, and that if Chundrabullee 
had on the death of Bhoobun Moyee made the adoption and so divested her own estate, 
there would be nothing in the judgment ofthe Privy Council and nothing in the law 
to prevent her doing.that which her husband authorised her to do, and which would 
certainly be for his spiritual benefit, and for that of his ancestors and even of Bhowanee 
Kishore. The learned Judges of the High Court proceeded then to observe as 
follows (p. 238) : j 

“With all respect, therefore, we imagine that Lord Kingsdown must have said by inadvertence, 
in reference to the idea of adopting a son to the great-grandfather of the last.taker, that at that 
time ‘all the spiritual purposes of a son, according to the largest construction of them, would have 
been statisfied’ ; and again, ‘Bhowanee Kishore had lived to an age which enabled him to perform, 
and it is to be presumed that he had performed, all the religious services which a son could perform 
for a father’, There is really no time at which the performance of these services is finally com- 
pleted, or at which the necessity for them comes to an end.” 


To this Sir Richard Couch, who delivered the judgment of the Privy Council, gave a 
very emphatic answer in these terms (p. 245) : 

“The substitution of a new heir for the widow was no doubt the question to be decided, and such 
substitution might have been disallowed, the adoption being held valid for all other purposes, 
which is the view that the lower Courts have taken of the judgment, but their Lordships do not 
think that this wasintended. They consider the decision to be that, upon the vesting of the estate 
in the widow of Bhownt, the power of adoption was at an end, and incapable of execution. And 
ifthe question had come before them without any previous decision upon it, they would have been 
of that opinion, The adoption intended by the deed of permission was for the succession to the, 
xemindary and other property, as well as the performance of religious services; and the vesting 
of the estate in the widow, if not in Bhowns himself, as the son and heir of his father, was a pro- 
per limit to the exercise of the power”. 


The question of limitations upon the power of the widow to adopt thus stated in 
the Ohundrabullee series of decisions was again affirmed by the Judicial Committee 
in Thayammal and Kuttisamt Atyan v. Venkatarama Aiyan® decided in 1887 and in 
Tarachurn Chatterji v. Suresh Chunder Mookherji® decided in 1889. 

In the year 1902 this question came up for consideration before the fall bench 
of the Bombay High Court in Ramkrishna v. Shamrao*. There a grandmother suo- 
ceeded to her grandson who died unmarried and it was held that her power to make 
an adoption had come to an end and that the adoption was invalid. Chandavarkar J., 
who delivered the judgment of the full bench, enunciated the principle in these 
words (p. 532) : 

“Where a Hindu dies leaving a widow and a son, and that son dies leaving a natural born or 
adopted son or leaving no son but his own widow to continue the line by means of adoption, the 
power of the former widow is extinguished and can never afterwards be revived”. 


This principle was approved and applied by the Judicial Committee in Madana 
Mohana v. Purushothema® in these words (p. 161) : 


(1881) L. R. 8. I. A. 229. s.c. 4 Bom. L.R. 815, r. B. 
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“Their Lordships are in agreement with the principle laid down in the judgment of the Full 
Court of Bombay as delivered by the learned judge, and they are of opinion that, on the facts of 
the present case, the principle must be taken as applying so as to have brought the authority to 
adopt conferred on Adikonda’s widow to an end when Brojo, the son she originally adopted, died 
after attaining full legal capacity to continue the line either by the birth of a natural-born son 
or by the adoption to him of a son by his own widow”. 


The next and the most important decision of the Judicial Committee in regard 
to this matter was given in the year 1933 in Amarendra Mansingh v. Sanatan Singh! 
where there was a departure from or at least a reorientation of the old doctrine, and 
stress was laid on the spiritual rather than on the temporal aspect of adoption, 
linking it up with the vesting and divesting of the estate. There a Hindo governed 
by the Benaras school was survived by an infant son and a widow, to whom he had 
given authovity to adopt in the event of the son dying. The son succeeded to his 
father’s impartible zamindari but died unmarried at the age of 20 years and 6 months. 
By a custom of the family which excluded females from inheritance the estate did 
not go to his mother but became vested in a distant collateral. A week after the 
son’s death she made an adoption. It was held that the adoption was valid and it 
divested the estate vested by inheritance in the collateral. All the previous decisions 
were reviewed in this case by Sir George Lowndes who delivered the judgment of 
the Board. At page 248 of the report it is said as follows : 

“In their Lordships’ opinion, it is clear that the foundation of the Brahminical doctrine of 
adoption is the duty which every Hindu owes to his ancestors to provide for the continuance of 
the line and the solemnization of the necessary rites. And it may well be that if this duty has 
been passed on to a new generation, capable itself of the continuance, the father’s duty has been 
performed anid the means provided by him for its fulflment spent: the ‘debt’ he owed is dis- 
charged, and it is upon the new generation that the duty is now cast and the burden of the ‘debt’ 
is now laid. 

It can, they think, hardly be doubted that in this doctrine the devolution of property, though 
recognized as the inherent right of the son, is altogether a secondary consideration...‘that the vali- 
dity of an adoption is to be determined by spiritual rather than temporal considerations ; that 
the substitution of a son of the deceased for spiritual reasons is the essence of the thing, and the 
consequent devolution of property a mere accessory to it.’ 

Having regard to this well-established doctrine as to the religious efficacy of son-ship, their 
Lordships feel that great caution should be observed in shutting the door upon any authorized 
adoption by the widow of a sonless man....The Hindu law itself sets no limit to the exercise of the 


` power during the lifetime of the donee, and the validity of successive adoptions in continuance of 


the line is now well recognized. Nor do the authoritative texts appear to limit the exercise of 
the power by any considerations of property. But that there must be some limit to its exercise, 
or at all events some conditions in which it would be either contrary to the spirit of the Hindu 
doctrine to admit its continuance, or inequitable in the face of other rights toallow it to take effect, 
has long been recognized both by the Courts in India and by this Board, and it is upon the difficult 
question. of where the line should be drawn, and upon what principle, that the argument in the 
present case has mainly tumed”. 

In another part of the judgment their Lordships observed as follows (p. 256) : 

“Tt being clear upon the decisions above referred to that the interposition of a grandson, or 
the son’s widow, brings the mother’s power of adoption to an end, but that the mere birth of a son 
does not do so, and that this is not based upon a question of vesting or divesting of property, their 
Lordships think that the true reason must be that where the duty of providing for the continuance 
of the line for spiritual purposes which was upon the father, and was laid by him conditionally 
upon the mother, bas been assumed by the son and by him passed on to a grandson or to the son’s 
widow, the mother’s power is gone. But if the son die himself son-less and unmarried, the duty 
will still be upon the mother, and the power in her which was necessarily suspended during the 
son’s lifetime will revive”. : 
The learned counsel for the appellant placed reliance upon the last sentence in the 
passage in the Privy Council judgment quoted above and contended that if the power 
of the widow which remained suspended during the lifetime of the son could revive 
on the son dying sonless and unmarried, logically the power must also revive when 
the son and his widow and the grandson and his widow all died out. Reliance was 
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also placed on the passage already cited in which their Lordships laid emphasis on 
the proposition that the substitution of a son of the deceased for spiritual reasons 
is the essence of the thing, and the consequent devolution of property a mere accessory 
to it and it was contended that the grounds on which an outside lmit was laid on the 
exercise of the widow’s power in the Chundrabullee series of decisions no longer 
survived, in view of the ratio in Amarendra’s decision and that it having been held 
that the power of adoption did not depend on and was not linked with the devolution 
of property or with the question of vesting or divesting of property and could be 
exercised whenever necessity for continuing the line arose, it should be held that 
when the son and his widow were dead and the grandson to whom he handed the 
torch for continuing the line also died, the power of Gangabai to make the adoption 
revived and thus the adoption was valid. This argument, in our opinion, is not 
well founded as it is based on an incorrect apprehension of the true*basis of the 
rule enunciated in this judgment, the rule being that “where the duty of providing 
for the’ continuance of the line for spiritual purposes which was upon the father and 
was laid by him conditionally upon the mother, has been assumed by the son and 
by him passed on to the grandson or to the son’s widow, the mother’s power is gone.” 
In the words of Chandavarkar J. affirmed by the Judicial Committee in Madana 
Mohana v. Purushothama} “the power having once been extinguished it cannot after- 
wards be revived.” In other words the true rule is this : 

“When a son dics before attaining full legal competence and does not leave either a widow ora 
son or an adopted son then the power of the mother which was in abeyance during his lifetime 
revives but the moment he hands over that totch to another, the mother can no longer take it.” 


The contention of the learned counsel therefore that even if the second generation 
dies without taking steps to continue the line the grandmother still retains her 
authority and is still under a duty to continue the line cannot be sustained. 

The three propositions that the Privy Council laid down in Amarendra’s case 
therefore cannot now be questioned. These propositions may be summed up in 
these terms : 

(1) That the interposition of a grandson, or the son’s widow, competent to 
continue the line by adoption brings the mother’s power of adoption to an end ; 

(2) that the power to adopt does not depend upon any question of vesting or 
divesting of property ; and 


(3) that a mother’s authority to adopt is not extinguished by the mere fact that 


her son had attained ceremonial competence. 

The rule enunciated in Amarendra’s case was subsequently applied in Vijaysing;+ 
Chhatrasingji v. Shivsangji Bhimsangji? and was again restated and reaffirmed as a 
sound rule enunciating the limitations on the widow’s power to adopt in Anant 
Bhikappa Patil (Minor) v. Shankar Ramchandra Patil’. One of the propositions 
enunciated in this decision was not accepted by this Court in Srinivas v. Narayans, 
but that apart no doubt was cast in this decision on the above rule. 

The result of these series of decisions is, that now for about three quarters of a 
century the rule that “the power of a widow to adopt comes to an end by the in- 
terposition of a grandson or the son’s widow competent to adopt’ has become a 
part of Hindu law, though the reasons for limiting the power may not be traceable 
to any Shastric text ; and may have been differently stated in the several judgments. 
It is well known that in the absence of any clear Shastric text the Courts have 
authority to decide cases on principles of justice, equity and good conscience and it 
is not possible to hold that the reasons stated in support of the rule are not consistent 
with these principles. During the arguments no substantial grounds have been 
suggested for holding that the rule is either inequitable or unjust or is repugnant to 
or inconsistent with any doctrine or theory of Hindu law of adoption. In this 
situation we are bound to hold that it is too late in the day to say that there are 
no limitations of any kind on the widow’s power to adopt excepting those that limit 
the power of her husband to adopt, i.e. that she cannot adopt in the presence of a son, 


1 (1918) L. R. 45 T. A. 156. 3 (1943) L. R. 70 I. A. 232. 
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grandson or great grandson. Hindu law generally and in particular in matters of 
inheritance, alienation and adoption gives to the widow powers of a limited character 
and, there is nothing in the limitations laid down by the course of decisions above 
referred to repugnant to that law. For the reasons given above, we are unable to 
depart from the rule that a widow’s power to make an adoption comes toanend by 
the interposition of a grandson or the son’s widow competent to continue the lino 
by adoption. 

The learned counsel for the appellant placed considerable reliance on two decisions 
of the Indian High Courts in support of his contention and suggested that the rule 
laid down in Amarendra’s case had no application to the situation that has arisen 
in the present case and that on the death of the grandson the widow’s power to adopt 
which wasinabeyancé during hislife revived. Reference in this connection was made 
to the decision of the Nagpur High Court in Bapuji v. Gangaram.' There a Hindu 
died leaving a widow and his son and the son died leaving a widow only who re- 
married. It was held that the power of the mother revived on the re-marriage of 
the son’s widow. Reliance for this proposition curiously enough was placed on the 
decision of the Judicial Committee in Amarendra’s case as appears from the following 
quotation from that judgment (p. 192): 

“If the observation quoted from Amarendra Mansingh v. Sanatan Singh be understood as 

limited to the case where the widow (D) or the grandson (E) stands between (is interposed) the 
grand widow C and her power everything is clear except for the words ‘and can never be revived’ 
quoted from Ramkrishna v. Shamrao. Strictly the above is the true meaning of their Lordships’ 
words, That amounts to nothing more than this: that while D or E is alive and competent to 
adopt his or her existence prevents any adoption being made by O. That leaves at large what 
happens when the ‘interposition’ is ended. Logic says that as the death of the son removes his 
‘interposition’ whereupon G’s power revives so the death of D removes her interposition and so 
C’s power revives”. 
In our judgment there is not only an obvious fallacy in this reasoning but it is based 
ona wrong apprehension of the true reasons stated for the rule in Amarendra’s case. 
The reason for the rule in Amarendra’s case was “where the duty of providing for 
the continuance of the line for spiritual purposes which was upon the father, and 
was laid by him conditionally upon the mother, has been assumed by the son and by 
him passed on to a grandson or to the son’s widow, the mother’s power is gone.” 
If that is the true reason, obviously the duty having come to an end cannot be revived 
- on logical grounds. We are therefore clearly of opinion that the ratio of the decision 
in Bapuji v. Gangaram was erroneous. The second decision to which reference 
was made is a decision of the Lucknow Court reported in Prem Jagat Kuer, Mst. v. 
Harihar Bakhsh Singh, Thakur®. The learned Judges in that case followed the decision 
of the Nagpur High Court above quoted, and further added (though under some 
misapprehension) that this decision had been approved by their Lordships of the 
Privy Council. As a matter of fact, there was another decision reported in the 
same report on a different question that had been upheld by the Privy Council and 
not the decision above referred to. The authority of this later decision therefore is 
considerably shaken by this error and even otherwise the decision gives no independent 
reasons of its own apart from those contained in the Nagpur case. 

For the reasons given above, this appeal fails and is dismissed, but in the circum- 
stances of the case we will make no order as to costs. 


Appeal dismissed. 
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Presont: Mr, Justice Mukherjea, Mr. Justices Bose and Mr. Justice Jagannadhadas. 


KALIDAS DHANJIBHAI v. THE STATE OF BOMBAY.* 
Bombay Shops and Establishments Act (Bom. LXXIX of 1948), 8. 2 (27)—Shop, what is a. 

The accused owned a small workshop in which he employed 3 workmen. The method of 
his doing business was to go to the local mills, to collect orders from them for small parts 
of machinery, to manufacture those parts in his workshop, to deliver the parts to mills 
when ready, ard to collect the money therefor from the mills. No buying or selling was 
done on the premises. A quostion arose whether the workshop was a shop as defined in 
s. 2 (27) of the Bombay Shops and Establishments Act, 1948 :— 

Held, that the workshop in question was not a shop within the meaning of s. 2 (27) of the 
Act. 


Kamas Dhanjibhai (accused) owned a small workshop at Ahmedgbad, known 
as the Honesty Engineering Works. It was driven by electric power. It employed 
only 3 workmen. No buying or selling wae done on the premises. The method of 
work, followed by the accused, was to call on the local mills to canvass orders for 
spare parts of machinery, to manufacture those parts at his workshop, to deliver the 
manufactured parts to the mills concerned, and to collect their price at the mills. 

The Inspector of Shops visited the workshop and found that the accused had 
not filled in leave register, thereby contravening r. 18(5) framed under the Bombay 
Shops and Establishments Act, 1948, and had not given to his workmen leave books 
duly filled in thereby contravening r. 18(6) framed under the Act. The Inspector, 
therefore, filed on April 1, 1951, a complaint against the accused for an offence under 
s. 52 (f) of the Act, in the Court of the Stipendiary Magistrate, First Class, at Ahmeda- 
bad. 

On March 27, 1952, the Magistrate acquitted the accused, observing as follows :— 

“...We have seen above the definition of term ‘shop’ and obviously the definition indicates 
that a shop means any premises where goods are sold, or where services are rendered to customers 
and the definition itself contains the type of establishments, which could be included in the word. 
‘shop’. Itis in evidence that no goods are sold either wholesale or retail in the factory, nor any 
service rendered to the customers such es in hair dressing saloons, The words ‘service to the 
eustomers’ are used in the sense of service to person of the customers, such as a hotel or barber 
shops etc. Manufacture of machines on patterns or orders is not service rendered at the shop to 
a customer and if this interpretation is not accepted, it would mean that even a textile mill or 
a huge factory turning out automobiles could as well be styled shops as there also goods are 
prepared to meet the demands of customers. It is no use resorting to such a fallacy for the - 
purpose of bringing a concern within the meaning of the Shops Act, when the nature of work 
being carried out does not justify its inclusion in the Shops Act...I have no hesitation in coming 
to the conclusion that the concern of the accused being a factory run on electric powor, having 
machines like lathes, oto., working by mechanics and manufacturing turners and turning out 
manufactured spare parts for use in textile mills, could, by no stretch of imagination, be styled 
ashop. The Act was nevor intended to apply to such concerns and particularly when there is a 
similar legislation to protect the interests of the workers in such factories such as the Factories 
Act, 1948.” 


The Government of Bombay appealed to the High Court against the order of 
acquittal. 

The appeal was heard by Rajadhyaksha and Vyas JJ., on September 23, 1952, 
when their Lordships reversed the order of acquittal, convicted the accused of the 
two offences charged against him and sentenced him to pay a fine of Rs. 25 on each 
count, The judgment of their Lordships was as follows :— 


Vyas J. Kalidas Dhanjibhai, the original accused, was prosecuted upon a charge 
under s. 52 (f) of the Bombay Shops and Establishments Act, 1948, read with r. 18, 
sub-rr. (5) and (6), of the Rules framed under the said Act, the allegations against 
him being that he did not maintain leave registers for the workers employed in his 
concern and did not give leave books to his workers as required by the abovementioned 
T. 18, sub-rr. (5) and (6). The prosecutionendedin the acquittal of the accused and 
this is an appeal by the State of Bombay against that order of acquittal. 

The accused is the proprietor of the Honesty Engineering Works situated in 


*Decided, October 29, 1954. Criminal Appeal No. 80 of 1963. 
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Ahmedabad. On April 12, 1949, he submitted a statement under s. 7(1) of the 
Bombay Shops and Establishments Act, 1948, for having his concern registered 
and on May 4, 1960, a certificate was issued by the Chief Inspector under the Bombay 
Shops and Establishments Act in these words: 

“Tt is hereby certified that the Honesty Engineering Works has been registered as a shop under 
the Bombay Shops and Establishments Act, 1948.” 

On January 12, 1951, at 10-30 a.m. one Mr. Vaghela, Government Inspector of 
Establishments, visited the concern of the accused and found that leave registers 
were not maintained for the workers and leave books were not given to the workers. 
The workers in respect of whom these breaches were found to have been committed 
were Amritlal, Keshavlal and Natwarlal. Now the contention of the prosecution 
in this case ig that an owner or a proprietor of a shop is bound under the provisions 
of r. 18, sub-rr. (5) and (6), of the Rules framed under the Act, to maintain leave 
registers for the workers and give leave books to them and as these statutory obliga- 
tions were not carried out by the accused he had committed an offence unders. 52(f) 
read with r. 18(6) and (6) of the Rules framed under the Act. On the other hand, 
the contention of the accused which was taken up during the trial of the case was 
that his concern was a factory which was doing the work of manufacturing spare 
parts for textile mills and agricultural machines and that it was thus an industrial 
unit which employed workmen. In other words the concern was not a shop or 
establishment within the meaning of the Bombay Shops and Establishments Act, 
1948, and the prosecution which was launched against him under s. 52(f) of the said 
Act was misconceived. The learned Magistrate accepted the contention of the 
accused and took the view that his concern was not a shop or establishment, and, 
therefore, the provisions of the Bombay Shops and Establishments Act, 1948, 
would not be attracted in this case and accordingly the accused was acquitted of 
the charge which was brought against him. In the course of his judgment the 
learned Magistrate made these observations : 

“We have seen above the definition of term ‘shop’ and obviously the definition indicates 
that a shop means any premises where goods are sold, or where services are rendered to customers 
and the definition itself contains the type of establishments, which could be included in the 
word ‘shop’. It is in evidence that no goods are sold either wholesale or retail in the factory, 
nor any service rendered to the customers such as in hair-dressing saloons. The words ‘service 
to the customers’ are used in the sonse of service to person of the customers, such as a hotel or 

*barber-shop etc. Manufacture of machines on patterns or orders is not service rendered at the 
shop to a oustomer...I have no hesitation in coming to a conclusion that the concern of the 
eaccused being a factory run on electric power, having machines like lathes eto., working by 
mechanics and manufacturing turners and turning out manufactured spare parts for use in textilo 
mills, could, by no stretch of imagination, be styled a shop.” 
In other words, obviously the view which the learned Magistrate took of the 
nature of the concern which was run by the accused was that it was a factory. 


Now, under the above stated circumstances the narrow point for our decision in 
this appeal is whether the concern of the accused is a shop or a factory. 


During the course of his arguments Mr. Shah for the original accused conceded 
that his concern was not a factory within the meaning of the Factories Act, LXII 
of 1948, or within the definition of the term “factory” in s. 2(9) of the Bombay 
Shops and Establishments Act, 1948. There is no doubt that the view of the learned 
Magistrate that this concern was a factory is wrong. If we turn to s. 2(m) of the 
Factories Act, it lays down that “factory” meansany premises including the precincts 
thereof wherein ten or more workmen are working or were working on any day 
of the preceding twelve months. In this case the evidence shows that only four 
workers were working on the premises concerned. Clearly, therefore, the concern 
is not a factory within the meaning of the Factories Act. If we turn to s. 2(9) of 
the Bombay Shops and Establishments Act, 1948, it says “factory”? means any 
premises which is a factory within the meaning of cl. (m) of s. 20f the Factories Act, 
1948, or which is deemed to be a factory under s. 85 of the said Act. We have 
already seen that this concern would not be a factory under the Factories Act. 
Clearly, therefore, neither under the Factories Act nor under the Bombay Shops 
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and Establishments Act, 1948, can this concern be called a factory. Therefore, 
it is clear that the view of the learned Magistrate that this was a factory is wrong. 
Now, one of the important circumstances of this case is that on April 12, 1949, 
the accused submitted a statement under s. 7(1) of the Act for having his concern 
registered under the provisions of the Act. If we turn to s. 7(I) of the Aot it lays 
down that 
“Within tho period specified in sub-section (4), the employer of overy establishment shall send 
to the Inspector of the local area concerned a statement in a prescribed form eto.” 
We accept the submission of the learned Assistant Government Pleader for the 
State of Bombay that unless the accused had considered himself to be the owner of 
an establishment, as opposed to being the owner of a factory or as Mr. Shah says 
“industrial establishment”, he would not have submitted this statement under s. 7(7) 
of the Act. Now, the term “establishment” is defined in s. 2(8) of the Act and in 
so far as it is relevant to this case the definition is that “establishment” means a 
shop, commercial establishment, etc. If we turn to the accused’s statement sub- 
mitted by him under s. 7(1), we find that in col. 5 thereof he has described the category 
of his establishment as “workshop”. Column 5 reads: 
“Category of establishment i.e, whether a shop, commercial establishment. residential hotel, 
restaurant, oating houso, theatre, or other place of public amusement or entertainment.” 
As against this the accused himself described his establishment as a ‘‘workshop.” 
Clearly, therefore, according to himself the category of his establishment was that 
of a shop, out of the several categories mentioned in col. 5 of this statement. In 
col. 6 of the same statement which deals with the nature of the business the accused 
stated that the nature was ‘factory’. Ifwe turn to the vernacular statement which 
is the original statement, we find that the nature was described as “sua”. 
Now, in this case we are satisfied that by the term “sRuta”, the accused 
meant ‘‘place where work was done” i.e. a workplace. In other words we are of 
the view that the accused used the terms “workshop” and “‘sigvid’’? in tho 
same senso, for obviously it would, be the nature of the work which would determine 
the category of an establishment. Inour view the accused could not have intended 
to say thatthe nature of work which he was doing upon the premises of his concern 
was such as would be done in a factory and would yet have described the category 
of his concern as workshop. Moreover, if he had taken the view that hisconcern 
was a factory and not a shop within the meaning of the Bombay Shops and Esta-, 
blishments Act we have no doubt that he would not have submitted a statement 
under s. 7(1) for having his establishment registered under the Act. As a matter 
of fact, on May 4, 1950, the Chief Inspector appointed under the Act issued a certi- 
ficate of registration in respect of this concern and the text of the certificate was 
“It ia hereby certified that the Honesty Manufacturing Works has been registered as a shop 
under the Bombay Shops and Establishments Act, 1048”. 
It is particularly important to note in this context that although tho certificate 
described the establishment of the accused as a “shop” and although the establish- 
ment was registered as such (i.e. a8 a shop), the accused did not protest or raise any 
objection or challenge that finding of the Chief Inspector in any manner. In this 
connection a reference to s. 7(3) of the Act would be useful. That sub-section lays 
down 
“In the evont of any doubt or difference of opinion between au employer and the Inspector as 
to the category to which tho establishment should belong, the Inspector shall refer the matter 
to the prescribed authority, which shall, after such inquiry as it thinks proper, decide the category 
of such establiehment and its decision shall be final for the purposes of this Act”, 
In this case we are of the opinion that if the acoused had really thought that his 
concern was not a shop within the meaning of the Act, he should have expressed his 
own opinion or view to that effect before the Chief Inspector after receiving the 
certificate of registration from the said officer and in that case, pursuant to the 
provisions of sub-s. (3) of s. 7 of the Act, we have no doubt that the Inspector would 
have referred the matter to the prescribed authority, and the prescribed authority 
in that event would have given his own decision. But all that was not done in this 
case, because the accused accepted the certificate given to him to the effect that his 
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concern was a shop and that would be a very relevant ciroumstance in this case. 
. The expression “shop” is defined in s. 2(27) of the Act and the definition runs as 
follows :— ; 

‘““Bhop’ means any premises where goods are sold, either by retail or wholesale or where 
services are rendered to customers, and includes an office, a store-room, godown, warehouse or 
workplace, whether in the same premises or otherwise, [mainly used] in connection with such 
trade or business, but does not include a factory, a commercial establishment, residential hotel, 
réstaurant, eating house, theatre or other place of public amusement or entertainment.” 


Now, if we turn to para. 5 of thejudgment of the trial Magistrate we find that he has 
observed as follows : 

“Ho (the learned Magistrate was referring to Mr. Vaghela the establishment inspector) was 

not in & position to deny when asked by the accused that the accused only prepared spare parts 
of mills on ordérs received from the mills.” 
It is clear, therefore, from the record of the case that the contention of the accused 
which he put to the Establishment Inspector Mr. Vaghela was that upon the premises 
of this concern of his he was preparing spare parts for the mills because he was 
receiving orders from the mills to prepare those spare parts. There is, therefore, no 
doubt that the accused was doing business of receiving orders from the mills for manu- 
facturing spare parts of machinery for the mills and he was supplying those spare 
parts in compliance with the orders placed by the mills. We are not concerned in 
this case as to where the accused was doing that particular business of receiving 
orders and executing them by supplying spare parta to the mills. There is no doubt, 
thus, that this case would fall within the definition of the expression ‘shop’ as given 
in the Act. In our view, the premises of this concern where spare parts of mill 
machinery were manufactured by the accused on receipt of orders from the mills 
were used as a workplace in connection with the accused’s business which was the 
business of selling, after manufacture, spare parts of the mill machinery for which 
orders were placed with him by the mills. In our view, therefore, the contention of 
the prosecution pressed before us on behalf of the State by the learned Assistant 
Government Pleader, viz. that the concern of the accused is a shop, is perfeotly 
correct. 

Mr. Shah for the acoused next argued before us that the prosecution of the accused 
for the offences alleged againat him was barred by reason of s. 61 of the Act. If 
we turn to s. 61 lave down that no Court shall take cognizance of any offence 
“under this Act or any rule or order made thereunder unless complaint thereof is 
made within six months of the date on which the offence is alleged to have been 
tommitted. We are unable to understand how Mr. Shah can rely on s. 61 in this 
case. The offence is alleged to have been committed on January 12, 1951, on which 
date the Inspector found that the acoused did not maintain leave registers and did 
not give leave book to the workers. The complaint was filed on April 4, 1951, i.e., 
well within the period of six months. There is, therefore,no force in this contention 
of Mr. Shah. 

The last contention of Mr. Shah was that the sanction for the prosecution of the 
accused, which was in this case given by the Commissioner of the Ahmedabad 
Municipal Corporation, was invalid. In support of this contention Mr. Shah drew 
our attention to a decision of this Court in ‘Chimanlal v. Surat Borough Municipality". 
In that case it was held that s. 60 of the Bombay Shops and Establishments Act, 
1948, did not empower the Chief Officer to grant sanction of the type which was 
given in that case and that there was no valid sanction for the prosecution of the 
accused in that case and that, therefore, the conviction in that particular case was 
bad. The argument of Mr. Shah on the authority of this decision is that the sanction 
which was given in this case was not & sanction given by the local authority; in other 
words the contention is that the sanction was not a result of the decision taken by 
the whole body of the corporation as such, but that it was a result of the decision 
taken by the Commissioner of the Corporation and that, therefore, the sanction was 
not valid. We think that the contention put forward by Mr. Shah has no force. 
If we turn to s. 68 of the Corporation Act we find that it lays down that powers, 
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duties and functions conferred or imposed upon or vested in the corporation by any 
other law for the time being in force shall, subject to the provisions of such law and 
to such restrictions, limitations and conditions as the corporation may impose, be 
exercised, performed or discharged by the Commissioner. We have no doubt, 
therefore, that the powers, duties and functions conferred or imposed upon or vested 
in the local authority by the Bombay Shops and Establishments Act, 1948, could be 
exercised, performed or discharged by the Commissioner of the Corporation. In 
Chimanlal Bechardas v. Surat B. Municipality, cited above, Chainani J. had pointed 
out that there was no provision in the Bombay Municipal Boroughs Act enabling 
the Chief Officer to exercise the power of giving sanction. In the case before us 
we do find that there is a specific provision in the Corporation Act pursuant to which 
the Commissioner was empowered to grant such sanction. Therefore, this last 
contention of Mr. Shah also fails. ; e 

The result, therefore, is that this appeal against acquittal, which is filed by the 
State of Bombay, must be allowed. The original accused, Kalidas Dhanjibhai, is 
convicted of an offence under s. 52 (f) of the Bombay Shops and Establishments 
Act, 1948, read with r. 18, sub-rr. (5) and (6), of the Rules framed under the said Act, 
and is sentenced to pay a fine of Rs. 25 on each count, viz. for failing to maintain 
leave registers and for failing to give leave books to his workers. In default of pay- 
ment of fine he must undergo simple imprisonment for one week. 


The accused appealed to the Supreme Court. 


Rajni Patel and M. S. K. Sastri, for the appellant. 
M. C. Setalvad, Attorney-General for India, and Porus A. Mehta, instructed by 
P. G. Gokhale, for the respondent. . 


Bosz J. This case is unimportant in itself, for a small fine of Rs. 50 (Rs. 25 on 
each of two counts) has been imposed for a couple of breaches under s. 52 (f) of the 
Bombay Shops and Establishments Act, 1948, read with r. 18 (5) and (6) of the Rules 
framed under the Act. But the question involved is of general importance in the 
State of Bombay and affects a large number of similar establishments, so in order 
to obtain a clarification of the law, this has been selected as a test case. 

The appellant is tho owner of a small establishment called the Honesty Engineering 
Works situate in Ahmedabad in the State of Bombay. He employs three workers, 
He does business in a very small way by going to certain local mills, collecting orders” 
from them for spare parts, manufacturing the parts so ordered in his workshop, 
delivering them to the mills when ready and collecting the money therefor. Na 
buying or selling is done on the premises. The question is whether a concern of this 
nature is a “shop” within the meaning of s.. 2(27) of the Act. The learned trying 
Magistrate held that it was not and so acquitted. The High Court, on an appeal 
against the acquittal, held it was and convicted. 

It is admitted that the appellant maintains no “eave registers” and gives his 
workers no “leave books” and it is admitted that the Government Inspector of 
Establishments discovered this on January 1, 1951, when he inspected the appellant’s 
works. If his establishment is a “shop” within the meaning of s. 2(27) ho is guilty 
under the Act ; if it is not, he is not guilty. 

“ Shop” is defined as follows in s. 2(27) : 

“ ‘Shop’ moans any premises whore goods are sold, either by retail or wholesale or where 
services are rendered to customers, and includes an office, a storo room, godown, warehouse or 
work place, whethor in the same premises or otherwise, [mainly used] in connection with such 
trade or business but does not include a factory, a commercial establishment, residential hotel, 
restaurant, eating house, theatre or other place of public amusement or entertainment”. 

As we have said, it is admitted that no goods are sold on the premises and it is also 
admitted that no services are rendered to customers there, for the manufacture of 
spare parts for sale elsewhere cannot be regarded as “services rendered”. 


A i learned Attorney-General contends that the definition should be read as 
ollows : i 


“‘Shop’..,includes..,@ work place,,.maizily used jn connection with such trade or business,” 
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He says that the word “such” in ‘the pharse “such trade or business” relates back 
to the opening words of the definition which read— 


“any premises where goods are sold”... 


He argues that the emphasis is on the words “‘goods are sold” and not on the word 
“premises” because a trade or business relates to the buying and selling of goods and 
is not confined to the premises where that occurs. He admits that the main portion 
of the definition which relates to “premises where goods are sold” cannot exclude 
the “‘premises” element and that unless there are premises on which goods are sold, 
the main portion of the definition:cannot apply, e.g. in the case of a street hawker 
or of a man who totes his goods from house to house and sells them at the door. 
But he contends that the main definition is extended by includingin it matter which 
would not be there without the words of extension and in that portion the emphasis 
ceases to be on the “premises” and shifts to the nature of the business; provided 
there is a business of selling, any work place wherever situate ‘‘mainly used in con- ` 
nection with it” will fall within the definition. 

The other side relies on the ejusdem generis rule. The argument runs that the 
trade or business contemplated by the main portion of the definition is not any 
business of selling wherever and however conducted but only those trades where the 
selling is conducted on defined premises. The learned counsel contends that the 
very ides of a shop in that connotation betokensa room or a pos or a building where 
goods are sold. The rest of the definition merely links on the main definition ancil- 
lary places, such as store rooms, godowns, work places, etc., which are mainly used 
in connection with the “business”; and “business”? means the kind of business 
defined in the earlier part of the definition, that is to say, not business in general, 
nor even the business of selling in general, but that portion of the business of selling 
which is confined to selling on some defined premises. To illustrate this graphically, 
the business of selling in general may be regarded as a big circle and the business“ 
of selling on defined premises as a small portion which is carved out of the larger 
whole. The second part of the definition islinked onto the carved out area and not 
to the circle as a whole. The word “such” confines what follows to what has gone 
before and what has gone before is not the trade of selling in general but only that 
part of the trade of selling which is carried on on defined premises. Counsel argues 
that there is no justification for ignoring the limitation which the Legislature has 
placed on the main portion of the definition and holding that “such” relates to a 
much wider classification of “selling” which the main portion of the definition not 
only does not envisage but has deliberately excluded. We think that as a matter 
dE plain construction this is logical and right. 

The learned Attorney-General went on to contend that even if this is a possible 
view, his view is also tenable and therefore when we have two possible interpretations 
we must choose the one which best accords with the policy of the Act. Taking us 
through the Act he pointed out that this is a piece of social legislation designed partly 
to prevent sweated labour and the undesirable employment of women and young 
children and partly to safeguard the health and provide for the safety of workmen 
and employees. He contended that this object would be partly frustrated if small 
establishments of this kind are placed outside the purview of the Act, for their number 
is very large and the persons employed in them are entitled to, and require, just as 
much protection as those more happily placed in larger concerns. 

We have considered this carefully and are of the opinion that the fear is groundless 
because there is express provision in the Act for such contigencies. Under s. 5 the 
State Government can by mere notification in the Official Gazette extend the Act 
to any establishment or class of establishments or any person or class of persons 
to which or whom the Act or any of its provisions does not for the time being apply. 
In our opinion, the Legislature did not intend to rope in small establishments of this 
kind in the first place but reserved power to the State Government to do that when 
desirable by the very simple process of notification in the Official Gazette. In reach- 
ing this conclusion we are influenced by the policy of the Central Legislature on an 
allied topic. We do not intend to break the general rule thatpoints to the undesi- 
rability of interpreting the provisions of one Act by those of another passed by a 
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different Legislature, but as we have already decided the question of construction 
and interpretation and are now considering only the general policy of the State Legis- 
lature, we deem it right to view the matter initslargeraspect for the special reasons 
we shall now enumerate. 

Now the Central Act, the Factories Act of 1948, was passed on September 23, 1948. 
The Bombay Act, though entitled Act LX XTX of 1948, was not passed, till the fol- 
lowing year, namely on January 11, 1949. The Bombay Legislature had the Central 
Act in mind when it passed its own legislation because s. 2(27) says that a “shop” 
shall not include a “factory” and s. 2(9) defines a “factory” as any premises which is 
a factory within the meaning of s. 2 of the Central Act or which is deemed to bea factory 
under s. 85 of that Act. Under the Central Act (s. 2 (m)) no establishment can be a 
factory unless it employs more than ten workmen or unless it is artificially converted 
into a “factory” within the meaning of this definition by a notificatién in the Official 
Gazette. Had it not been for the fact that the appellant employs less than ten work- 
men, his concern would have been classed as a factory under the Central Act and 
would then have been excluded from the definition of “shop” in the Bombay 
Act, for the appellant carries on a manufacturing process in his workshop 
with the aid of power: that is notdisputed. The Central Legislature undoubted- 
ly had the intention of excluding small concerns like this from the purview of the 
Central Act except where Government decided otherwise, andas there is this reference 
to the Central Act on this very point in s. 2(27) we think, in view of the way that 
s. 2(27) is worded, that that was also the intention of the Bombay Legislature. 
Therefore, even on the assumption of the learned Attorney-General that two inter- 
pretations of s. 2(27) are possible, we prefer the one which, in our opinion, better 
accords with the logical construction of the words used. 

The learned High Court Judges were influenced by matters which we consider 
inconclusive. The appellant applied for registration under the Bombay Act and 
in the statement made under s. 7 he called his establishment a “workshop” and des- 
cribed the nature of his business as a “factory”. The learned Judges considered that 
this imported an admission that his establishment was a “shop” because of the use 
of the word “shop” in “workshop”. This might have raised an inference of fact 
against the appellant had nothing else been known but when the facts are fully set 
out as above and admitted, the appellant’s opinion about the legal effect of those 
facts is of no consequence in construing the section. No estoppel arises. The 
appellant explained that the matter seemed doubtful, so, to be on the safe side artd 
avoid incurring penalties for non-registration should it turn out that his concern 
was hit by the Aot, he applied for registration. It is to be observed that though he 
applied on April 12, 1949, he was not registered till May 4, 1950, and the certificate 
was not given to him till January 8, 1951. Thepresent prosecution was launched on 
April 4, 1951. Government itself seems to have been in doubt. However, that is 
neither here nor there. What we think was wrong was placing of the burden of proof 
on the appellant, in a criminal case, because of a so-called admission. The learned 
High Court Judges also advert to the fact that though the appellant’s concern was 
registered as a “shop” he made no protest and did not have recourse to s. 7(3) of the 
Act. à 
We do not think s. 7(3) has any application. The appeal is allowed. The convic- 
tion and sentence are set aside and the judgment of the learned trying Magistrate 
acquitting the appellant ig restored. The fines, if paid, will he refunded. 


Appeal allowed, 
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Present : The Hon'ble Mr. B. K. Mukherjea, Chief Justice, Mr. Justice Das, Mr. Justice Bhagwati, 
Mr. Justice Ayyar, and Mr. Justice Imam. 


MAHARAJ UMEG SINGH v. THE STATE OF BOMBAY.* 

Bombay Merged Territories and Areas (Jagirs Abolition) Act (Bom. XX XIX of 1954)—Whether 
Aoctis ultra vires—Oonstitution of India, Lists II and I[I—Powers of State Legislature—Fetter 
or limitation on such powers. 

The Bombay Merged Territories and Areas (Jagirs Abolition) Aot, 1954, is intra vires the 
Bombay State Legislature. 

The fetter or limitation upon the legislative power of the State Legislature which has 
plenary powers of legislation within the ambit of the legislative heads specified in Lists IL 
and ITI of the Seventh Schedule to the Constitution can only be imposed by the Constitution 
itself, and not by any obligation undertaken by either the Dominion Government, or the 
Province of Bombay or even the State of Bombay. 


Tun facts appear from the judgment. ` 


K. L. Gauba, with Gopal Singh, for the petitioners, in petitions Nos. 337 to343and 
481 of 1954. 

K. L. Gauba, with S. D. Sekhri, for the petitioners, in petitions Nos. 344,446 and 
349 of 1954. 

K. L. Gauba, with R. Patnaik and S.D. Sekhri, for the petitioner, in petition No. 345 
of 1954. 

K. L. Gauba, with N. O. Chakravarty and 8. D. Sekhri, for the petitioner, in petition 
No. 847 of 1954. i 

K. L. Gauba, with B. Moropant and 8. D. Sekhri, for the petitioner, in petition No. 
348 of 1954. 

Rajni Patel and M. 8. K. Bastri, for the petitioner, in petition No. 364 of 1954, 

Rajni Patel and J. N. Shroff, for the petitioners, in petitions Nos. 366 and 366 of 
1954. i 

J. B. Dadachanji and Rajinder Narian, for the petitioner, in petition No. 690 of 
1954. 

M. O. Setalvad, Attorney-General for India, C. K. Daphtary, Solicitor General for 
India, with P. A. Mehta and R. H. Dhebar for P. G. Gokhale, for the respondents. 


BHAGWATI J. These petitions under art. 32 of the Constitution are directed against 
the Bombay Merged Territories and Areas (Jagirs Abolition) Act, 1958, Bombay 
Act XXXIX of 1954, which was passed by the Legislature of the State of Bombay 
to abolish jagirs in the merged territories and merged areas in the State of Bombay. 
The Bill was passed by the Legislature on September 22, 1953, and received the 
sanction of the Upper House on September 26, 1953. The President gave his assent 
to it on June 13, 1954, and by a notification dated July 15, 1954, it was brought into 
effect from August 1, 1954. In view of the notification the petitioners filed these 
petitions on July 30, 1954, challenging the vires of the Act (hereinafter called the 
impugned Act) and asking for the issue of appropriate writs restraining inter alia 
the State of Bombay from giving effect to ita provisions. On applications made 
to this Court on July 31, 1954, the operation of the impugned Act was stayed 
pending the hearing and final disposal of the petitions. 

The petitioners in petitions Nos. 337, 344, 345, 346, 347 and 349 of 1954 are re- 
lations of the Ruler of the erstwhile State of Idar. The petitioners in petitions Nos. 
338 and 342 of 1954 are relations of the Ruler of the erstwhile State of Chhota 
Udaipur. The petitioners in petitions Nos. 339 and 341 are relations of the Ruler 
of the erstwhile State of Devgad Baria. The petitioner in petition No. 343 of 1954 
is a relation of the Ruler of the erstwhile State of Rajpipla. The petitioners in 
petition No. 340 of 1954 are jagirdars of the erstwhile State of Rajpipla. The 
petitioner in petition No. 348 of 1954 is a relation of the Ruler of the erstwhile State 
of Bansda. The petitioners in petitions Nos. 365 and 366 of 1954 are jagirdars of the 
erstwhile States of Idar and Lunawada respectively. The petitioner in petition 
No. 481 of 1964 is a relation of the Ruler of the erstwhile State of Mohanpur. The 
petitioners in petition No. 690 of 1954 are the holders of personal inams from the 
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erstwhile State of Rajpipla. All the petitioners except the last claim to be hereditary 
jagirdars under grants made by the respective States for the maintenance of them- 
selves, their families and dependants and hold the jagirs‘ as ‘“Jiwai Jagirs’: The 
holders of the personal inams in petition’ No..690 of 1954 used to pay salami to the 
erstwhile State of Rajpipla and are included within the definition of “jagirdar” 
being holders of jagir villages within the meaning of the definition thereof: containedin 
the impugned Act. 

The petitioner in petition No. 364 of 1954 claims to be. ths. owner of 60 villages in 
the patta or territory of Moti Moree comprised in the erstwhile State of Idar as the Bhu- 
mia or under-lord and contends that his holding does not fall within the definition of 
jagir_as given in the impugned Act and that therefore in any ‘event the State of 
Bombay is not entitled to enforce the impugned Act against him. 

All these petitioners have challenged the vires of the impugned Act tially relying 
upon thejagreements of merger entered into by the Rulers of ‘the respective States 
with the Dominion of India on or about.March 19, 1948, and the collateral letters of 
guarantee passed by the Ministry of States iri their favour on subsequent’ dates, the 
contents of which were regarded as part of the merger agreements entered into by 
them with the Dominion of India. 

The merger agreements were in the form given in Appendix XIII to. the White 
Paper at p. 183 : 


‘FORM” OF MERGER ‘AGREEMENT SIGNED BY RULERS OF GUJARAT AND DECCAN 
STATES 

AGREEMENT MADE THIS © °° .- | day of” between the 

Governor-General of India and the of .' 
Whereas in the inmediate interests of the State and its people, the 
of : -: is desirous that the administration of the 
State should be integrated as Saiya as possible with that of the Province of in such 
manner as the Government of the Dominion of India may think fit; - 
It is hereby agreed as follows :— 
ARTICLE 

The “+s of * oe hereby’ cedes to the 
Dominion Government full and exclusive anithioeity: jurisdiction end powers for and in relation 
to the Governance of the State and agrees to transfer the administration of the State to the 
Dominion Government on tho _day a: - 1948 (herein: 
after referred to as “the said day”). 

As from the said day the Dominion Government will be comipetent to exercise the said powers, 
authority and jurisdiction in such manner and through such agency as it may think fit. 


ARTICLE 2. 

The i shall with effect from the said day be entitled 

to receive from the revenues of the State annually for his privy purse the sum of 
rupees free of taxes. This amount is intended to cover all the expenses of the Ruler 

and his family, including expenses on account of his personal staff, maintenance of his residences 
marriages and other ceremonies, ete. and will neither be increased nor reduced for any reason 
whatsoever. - - 

The said sum may be drawn bythe- > in four equal instalments 
in advance at the beginning of each quarter by presenting bills at the State Treasury or at such 
other Treasury as may be specified by the Dominion Government. 


ARTICLE '3. 

The shall be entitled to the full ownership, use and enjoyment 
of all private properties (as distinct from State properties) belonging to him on the date of ‘this 
agreement. 

The will furnish to the Dominion Government before the 
day of 1948 an inventory of al the Imimovable property, seourițios and cash 


balance held by him as such private property. 
If any dispute arises as to whether any item i of ee is the private property of-the 
or State property, it shall be referred to such officer with judicial experience 
as the Dominion Government may nominate and the decision of that officer shall be final and 
binding on both parties. 
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ies pee ‘ | ARTICLE 4. 
The shall be entitled to all personal privileges enjoyed by them whether 
within or outside the territories of the State, immediately before the 15th day of August 1947. 


ARTICLE 5. 
‘ The Dominion Government guarantees the succession, according to law and custom, to the 
gadi of the State and to the personal rights, privileges, dignities and 
titles. 
Tn confirmation whereof Mr. Vapal Panganni Menon, Secretary to the Government of India 
in the Ministry of States, has appended his signature on behalf and with tho authority of the 


Governor-General of India and : :has appended his signature on behalf of 
himself, his heirs and successors, f of 
Dated ~- s : Secretary to the Government 


of India, Ministry of States”. 


The letters of guarantee subsequently E by the Ministry of States in favour 
of the respective Rulers contained the following guarantees :— 

“ (1) Your privy purse will be fixed in accordance with tho formula applied in relation to 
the fixation of the privy purse of the Deccan States Rulers whose States havo merged into the 
Bombay Province. The amount will be fixed in porpetuity to you, your heirs and successors, 
and will noither be increased nor reduced for any reason whatsoever. It will he free of all taxes, 
whether imposed by the Government of Bombay or by the Government of India and it will not 
be taken into account in the assessment of your world income to income-tax or super-tax. 

(2) The cash balances and other assets of your State on the day you transfer the administra- 
tion of your State to the Dominion Government will, as far as possible, be spent for the benefit 
of the people of your State. ‘ 

(3) You will be entitled to the full ETA use and enjoyment of all Darbari or private 
properties (as distinct from State Properties) belonging to you on the date of your making over 
the administration of your State to the Dominion Government. Darbari properties will include 
palaces, houses, residences, guest houses, stables, garages, quarters, outhouses, etc., which are 
at the date of tranafer of administration in bona fide personal use or occupation of the Ruler or 
members of his family or personal staff, irrespective of whether the property is situated in the 
Capital, or at any other place in the State, or in Bombay, or any where else outside. , 

(4) The continuation in service of the permanent members of the publio services of your 
State is hereby guaranteed on conditions which will be no less advantageous than those on which 
they were serving on lst April 1948. In the event of continuation of service not being possible 
in any osse, reasonable compensation will be paid. 

e (5) Pensions, gratuities, annuities, and allowances, granted by the State to the members 
of its public services who havo retired or have proceeded on loave preparatory to retirement before 
April 1, 1948, as also the enjoyment of the ownership of Khangi villages, lands, jagir, grants, 
eto. existing on April 1, 1948, aro hereby guaranteed. This guaranteo is without prejudice to 
the right of Government of Bombay to issue any legislation which doos not discriminate against 
the. States and their subjects. 

| (6) All emblems, insignia, articles and other paraphernalia of the Ruler will be considered 
as belonging to, and be regarded as his, private property. 

(7) No order passed or action taken by you before the date of making o over the administra- 
tion to the Dominion Government will be questioned unless the order was passed or action taken 
after April 1, 1948, and is considered by the Government of India to be palpably unjust or 
unreasonable. The decision of the Government of India in this respect will be final. 

(8) No enquiry shall be made nor shall proceedings lie.in any Court in India against you, 
whether in a personal capacity or otherwise, in respect of anything done or omitted to be dono 
by you or under your authority during the period of your administration of the State. 

(9) Every question of disputed succession in regard tò a Gujarat State which has signed 
an agreement integrating the administration of the State with that of the Province of Bombay 
shall be decided by a Council of Rulers of Gujarat States after referring it to the High Court of 
Bombay and in accordance with the opinion given by that High Court. All questions relating 
to the rights, dignities and privileges of the Ruler will also be considered by the Council of Rulers 
who.shall make suitable recommendations to the Government of Bombay and the Government 
of India. The Counsil shall consist of the Rulers of all full jurisdictional Gujarat States, whether 
salute or non-salute. No ruler who is less than 21 years of age shall however be a member of 
the Council. The Council will elect one of its members to be the President of the Council. The 
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President and the members of the Council will hold office for a term of five years from the date on 
which they enter upon the duties of their respective offices. 

2. The contents of this letter will be regarded as part of the merger agreement entered into 
by you with the Governor-General of India”. 

The contention which has been urged before us by the petitioners relying upon 
ol. 5 of the Letters of Guarantee aforesaid is that the enjoyment of the ownership 
of the jagirs existing on April 1, 1948, was guaranteed, that this guarantee was binding 
on the State of Bombay, that the State of Bombay and therefore the State Legisla- 
ture had waived the right, if any, or in any event had no legislative competence to 
enact any legislation depriving the holders of the jagirs of their right of ownership 
over the same, and that even though the Government of Bombay has reserved to 
itself the right to issue any legislation which did not discriminate against the States 
and their subjects, the impugned Act was ultra vires inasmuch as no legtslation could 
be undertaken which would have the effect of depriving the holders of the jagirs of 
their ownership over the same and the provisions of the impugned Act were in any 
event discriminatory against the States and their subjects or in other words the im- 
pugned Act was confiscatory and also discriminatory. 

It was contended on the other hand on behalf of the State of Bombay that the 
agreements of merger and the letters of guarantee were executed by the Dominion 
of India and were not binding on the State of Bombay, that the petitioners were not 
parties to the agreements of merger and letters of guarantee and that they were not 
entitled to enforce the same, that even if they be treated as parties thereto the dis- 
pute between the parties arose out of the provisions of the agreements and covenants 
which were entered into or executed before the commencement of the Constitution 
by the Rulers of the respective states and to which the Government of Dominion of 
India was a party and that therefore this Court had no jurisdiction to interfere in the 
said disputes by virtue of the provisions of art. 363 of the Constitution, that the State 
Legislature had plenary powers of legislation within the ambit of its sphere unless the 
Constitution itself expressly prohibited legislation on the subject either absolutely 
or conditionally, that no such prohibition could be spelt out of the terms of ol. 5 of the 
letters of guarantee and that the impugned Act was intra vires the powers of the State 
Legislature and could not be challenged. Once that position was established it was 
further urged that the jagirs in question were estates within the definition of the ex- 
pression in art. 31-A(2)(a) of the Constitution and the impugned legislation being a 
legislation providing for the acquisition by the State of the estates and the rights - 
therein or for the extinguishment or modification of the same could not be challeng- 
ed as void on the ground that it was inconsistent with or abridged any of the rights . 
conferred by any provisions of Part IIT of the Constitution, and that therefore the 
impugned Act could not be challenged as violative of any of the fundamental rights 
of the petitioners. It was also urged that none of the provisions of the impugned 
Aot were confiscatory or in any manner whatever discriminatory, fair and adequate 
compensation having been provided for the abolition of the jagirs and the States and 
their subjects not having been dealt with in any discriminatory manner as compared 
with the subjects of the original State of Bombay. 

-As regards the contention that the agreements of merger and the letters of 
guarantee were executed by the Dominion of India and were not binding onthe State 
of Bombay it was urged on behalf of the petitioners that the Government of the Do- 
minion of India was certainly bound by those guarantees and this obligation of the 
Dominion Government devolved upon the Province of Bombay when the erstwhile 
States which were parties to the agreements of merger and the letters of guarantee 
became merged in the Province of Bombay, under cl. 8 of the States’ Merger (Go- 
vernors’ Provinces) Order, 1949 (Appendix XLIV, White Paper, p. 207), that these 
obligations were thus deemed to have been undertaken by the Dominion Government 
on behalf of the absorbing Province, viz. the Province of Bombay and were binding 
upon the Province of Bombay, and that when the Constitution came into force from ` 
January 26, 1950, all rights, liabilities and obligations of the Government of each 
Governors’ Province whether arising out of any contract or otherwise were under 
art. 294 of the Constitution to be the rights, liabilities and obligations respectively 
of the Government of each corresponding State and these obligations of the Province 
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of Bombay accordingly became the obligations of the State of Bombay. It was 
further urged that the State of Bombay was thus bound by all the obligations which 
had been undertaken by the Dominion Government under the agreements of merger 
and letters of guarantee above referred to, andit could not lie in the mouth of the 
State of Bombay to repudiate the same. ` 

This argument is not without force, but we do not consider it necessary to decide this 
question because even assuming that the State of Bombay was bound by these obliga- 
tions, the question still remains how far the petitioners before us are entitled to enforce 
these obligations against the State of Bombay. The petitioners were certainly not 
parties to these agreements of merger and letters of guarantee eo nominee. They could 
only claim to be parties to the same by reason of tho fact that the Rulers of the erst- 
while States did not negotiate these agreements of merger or obtain the letters of 
guarantee only in respectof their personal rights and properties but also represented 
the States and their subjects in the matter of obtaining the same and the subject of 
these States were therefore represented by the Rulera and were entitled to the benefit 
of whatever obligations were undertaken by the Dominion of India qua the States 
and their subjects. It is, therefore, arguable that the Rulers of the erstwhile States 
as also their subjects would be in a position to enforce these obligations. This posi- 
tion was, however, sought to be negatived by relying upon the following observation 
of their Lordships of the Privy Council in Vajesingj+ Joravarsingjt v. Secretary of 
State for India! (p. 360) : 

“,..But a summary of the matter is this : when a territory is acquired by a sovereign state for 
the first time that is an aot of state. It matters not how the acquisition has been brought about. 
It may be by conquest, it may be by cession following on treaty, it may be by occupation of 
territory hitherto unoccupied by a recognized ruler. In all cases the result is the same. Any 
inhabitant of the territory can make good in the municipal Courts established by the new 
sovereign only such rights as that sovereign has, through his officers, recognised. Such rights 
as he had under the rule of predecessors avail him nothing. Nay more, even if in a treaty of 
cession it is stipulated that certain inhabitants should enjoy certain rights, that does not give 
@ title to those inhabitants to enforce these stipulations in the municipal Courts. The right to 
enforce remains only with the high contracting parties.” g 
These observations were quoted with approval in Secretary of State v. Sardar Rustam 
Khan. It was therefore urged that it will be the high contracting parties, viz. the 
Rulers of the respective States who would be in a position to enforce these obliga- 

- tions and not the petitioners for whose benefit these obligations were undertaken 
by the Dominion Government. 

«` We do not feel called upon to pronounce upon the validity or otherwise of these 
contentions also for the simple reason that the petitioners would be out of Court either 
way. If they were deemed to be parties to the agreements of merger and letters of 
guarantee they would be faced with the bar to the maintainability of the petitions un- 
der art. 363 of the Constitution which lays down that neither the Supreme Court nor 
any other Court shall have jurisdiction in any dispute arising out of any provision 
of a treaty, agreement, covenant, engagement, sanad or other similar instrument 
which was entered into or executed before the commencement of the Constitution by 
any Ruler of an Indian State and to which the Government of the Dominion of 
of India was a party. If, on the other hand, they were deemed not to have been 
parties to the same they would not be the contracting parties and would certainly 
not be able to enforce these obligations. : 

It was, therefore, urged on behalf of the petitioners that the dispute between the 
parties did not arise out of the provisions of the agreements of merger and the letters 
ofguarantee which were entered into or executed by the Rulers of the respective States 
and to which the Government of the Dominion of India was a party. According to 
the petitioners they merely challenged the vires of the impugned Act and relied upon 
ol. 5 of the letters of guarantee in order to establish the position that the State Legisla- 
ture had no legislative competence to legislate on the subject of the abolition of jagirs. 
That was, it was submitted, not a dispute arising out of the agreements of merger and 
letters of guarantee but arose out of the act ofthe State Legislature in enacting the 
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impugned -Act in direct contravention of the guarantee incorporated in él. 5 of- the 
letters of guarantee. This argument; however, would not avail the petitioners, because 
if one looked into the averments contained in their petitions it was clear that the whole 
ambit of the petitions was to enforce cl. 5 of the letters of guarantee. The petitioners 
telied upon cl. 5 of the letters of guarantee which had been obtained by the Rulers of 
the erstwhile State from the Dominion Government and complained that the State 
Legislature had enacted the impugned Act which it had no power to enact having 
regard to cl. 5 of the said letters of guarantee and were wrongfully depriving the peti- 
tioners of the jagirs, the ownership of whichhad been guaranteed thereunder. The 
whole of the petitions were nothing else except the claim to enforce the petitioners’ 
ene under the letters of guarantee, and the disputes therefore were clearly in respect 
of the agreements of merger and the letters of guarantee and were covergd by art. 363 
(1) of the Constitution. A similar contention had been raised on behalf of the plain- 
tiffs in State of Seratkella v. Union of India! and was repelled by Kania C. J. as under 
(p. 490) : , on 

“The plaintiff contends firstly that it had signed the Instrument of Accession through its 
Ruler. The State next complains that, acting boyond the powers given over under the Instru- 
mont of Accession, the Dominion of India and the State of Bihar are trespassing wrongfully 
on its legislative and executive functions, that the Dominion of India and the State of Bihar 
aro making laws which they have no power to make, having regard to the Instrument of Acces- 
sion, and are wrongfully interfering with the administration of the State beyond the rights given 
to them under tho Instrument of Accession. The whole plaint is nothing else except the claim 
to enforce the plaintiff's right under the Instrument of Accession. The dispute therefore in my 
opinion clearly is in respect of this Instrument of Acaession and is covored by article 363 (1) of 
the Constitution of India. The question of the validity of the different enactments and orders 
is also based on the rights claimed under the Instrument of Accession so far as the plaintiff is 
concerned.” ' i 
It could not therefore be urged that what the petitioners were doing was not to en- 
force the obligations undertaken by the Dominion Government under the agreements 
of merger and the letters of guarantee, or that the disputes between the parties did not 
arise out of the provisions of the agreements of merger and theletters of guarantee 
which were entered into or executed by the Rulers of the respective States and to 
which the Government of Dominion of India was a party within the meaning of 
art. 363 of the Constitution. 

If that was the position the jurisdiction of this Court was ousted and this Court 
could not interfere in those disputes. Assuming, however, that the petitioners were 
entitled to enforce the obligation and guarantee incorporatedin cl. 5 of the letters of 
guarantee the further difficulty in the way of the petitioners is thatthe State Legisla- 
ture was fully competent to enact the impugned Act notwithstanding the terms ofthe 
guarantee. The legislative competence of the State Legislature can only be circum- 
scribed by express prohibition contained in the Constitution itself and unlessand until 
there is any provision in the Constitution expressly prohibiting legislation on the sub- 
ject either absolutely or conditionally, there is no fetter or limitation on the plenary 
powers which the State Legislature enjoys to legislate on the topics enumerated in the 
Lists 2 and 3 of the Seventh Schedule to the Constitution. It was conceded on behalf 
of the petitioners that the topic of legislation which was covered by the impugned 
Act was well within List 2 of the said schedule and the vires of the impugned Act 
could not be challenged on that ground. The ground of attack was that the Do- 
minion Government and therefore the State Government had waived its right to 
legislate on the topic of the abolition of jagirs or had in any event put a fetter or limi- 
tation on their power to issue any legislation in that behalf by the terms of the guaran- 
tee contained in cl. 5 of the letters of guarantee.. It was contended that under the 
terms of cl. 5 an absolute guarantee had been given bythe Dominion Government in 
regard to the enjoyment of the ownership of jagirs and that the Dominion Govern- 
ment and therefore the State of Bombay were precluded from enacting any legislation 
which had the effect of destroying that ownership.. This contention, however, could 
not be supported by the terms of cl. 6 which embodied in the first part thereof the 
terms of the guarantee, and went onto, provideinthe second part that this guarantee 
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was without prejudice to the right of the Government of Bombay to issue any legis- 
lation which did not discriminate against the States and their subjects. It was, 
therefore, not an absolute guarantee but was circumscribed or cut down by the reser- 
vation of the power to make law with respect to jagirs provided such Jaw did not dis- 
criminate against the States and their subjects. The right of the Government of 
Bombay which was thus reserved covered the whole of the guarantee embodied in the 
first part of the clause and there was nothing in these terms which would go to show 
that the ownership of the jagirs could not be touched and the legislation, if any, 
was to be enacted in regard to certaim incidents of enjoyment of such ownership. 
The. right of the Government of Bombay ‘to issue any legislation with regard to the 
enjoyment of the ownership of jagir lands was expressly reserved and this right co- 
vered also legislation in regard to the abolition of the jagirs and the Government of 
Bombay was therefore entitléd under the terms of this cl. 5 to issue any legislation in 
regard to the same provided however that such legislation did not discriminate against 
the States and their subjects. That was the only fetter or limitation, imposed upon 
the right of the Government of Bombay to issue any legislation in regard to the enjoy- 
ment of the ownership of jagir lands and if that fetter or limitation could also be im- 
posed on the State Legislature the petitioners would have had a right to challenge the 
impugned Act on the ground that it discriminated against the States and their sub- 
jects. 

The fetter or limitation upon the legislative power of the State Legislature which 
had plenary powers of legislation within the ambit of the legislative headsspecified 
in the Lists 2 and 3 of the Seventh Schedule to the Constitution could only be imposed 
by the Constitution itself and not by any obligation which had been undertaken by, 
either the Dominion Government or the ‘Province of Bombay or even the State of, 
Bombay. Under art. 246 the State Legislature was invested with the power to legis- 
late on the topics enumerated in Lists IT and TIT of the Seventh Schedule to the Con- 
stitution and this power was by virtue of art. 245(1) gubject to the provisions of the 
Constitution. The Constitution itself laid down the fetters or limitations on this 
power, e.g. in art.308 or art.286(2). But unless and until the Court came to the con- 
clusion that the Constitution itself had expressly prohibited legislation on the subject 
either absolutely or conditionally the ‘power of the State Legislature to enact legisla- 
tion within its legislative competence was plenary. Once the topic of legislation was 
comprised within any of the entries in the Lists 2 and 3 of the Seventh Schedule to the 
Constitution the fetter or limitation on such legislative power had to be found within 
the Constitution itself and if there was no such fetter or limitation to be found there 


-the State Legislature had full competence to enact the impugned Act no matter whe- 


ther such enactment was contrary to the guarantee given, or the obligation undertaken 
by the Dominion Government or the Province of Bombay or even. the State of Bom- 
bay. The petitioners would havealegitimate grievance in the matter of the depriva- 
tion of their rights of ownership of the jagir lands in so far as the States and their aub- 
jects were discriminated against, but they would not be ableto have their grievance 
redressed by this Court for the simple reason that the State Legislature was at all 
events competent to enact the impugned Act not being fottered at all by the terms of 
cl. 5 of the letters of guarantee. The provisions of art. 294 (b) of the Constitution which 
is said to have transferred. the obligations of the Government of the Province to the 
State of Bombay would not by involving the transference of the obligation undertaken 
by the Dominion Government in ol. 5ofthe letters of guarantee tothe State Govern- 
ment impose, a fetter or limitation on the legislative competence of the State Legisla- 
ture to enact legislation on any of the topics enumerated in Lists2 and 3 of the Seventh 
Schedule to the Constitution. The remedy of the petitioners would be elsewhere and 
not in this forum. The learned J udges of the Federal Court gave an answer to a 
similar complaint of the Taluqdars of Oudh, made by them against the United Pro- 
vinces Tenancy Act 17 of 1939 in Thakur Jagannath Baksh Singh v. The United 
Trara (p. 87): 

...Wo desire, however, to point out that what they are now claimingis that no Legislature 
in India has any right to alter the arrangements embodied in their sanads nearly a century ago; 
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and, for all we know, they would deny the right of Parliament itself to do so. We hope that no 
responsible Legislature or Government would ever treat as of no account solemn pledges given 
by their predecessors ; but the readjustment of rights and duties is an inevitable process, and one 
of the functions of the Legislature in a modern State is to effect that readjustment, where ciroum- 
stances have made it necessary,with justice to all concerned, It is, however, not for this Court to 
pronounce upon the wisdom or the justice, in the broader sense, of legislative sots; it can only 
say whether they were validly enacted...” 

These observations were quoted with approval by their Lordships of the Privy 
Council in Thakur Jagannath Baksh Singh v. United Provinces! and we also 
would observe in the same strain that we are not concerned with the policy of the 
State Legislatiure in enacting the impugned Act for abolition of jagirs but we are only 
concerned with the question whether the impugned Act was validly enacted. 


No argument has been advanced before us which would enable us to hold that 
the impugned Act was ulira vires the State Legislature, the only ground of attack 
being that it was in contravention of the guarantee given in cl. 5 of the letters of 
guarantee. But that position is of no avail to the petitioners. 


Considerable argument was addressed before us based on the comparison of the 
provisions of the various Acts of the Bombay State Legislature enacted during the 
years 1949 to 1953 in regard to the abolition of the various tenures obtaining within 
the State of Bombay with the provisions of the impugned Act, with a view to show 
that the provisions of the impugned Act were discriminatory against the States and 
their subjects within the meaning of cl. 5 of the letters of guarantee. We have not 
thoughtit necessary to refer to the same in view of the conclusion which we have reach- 
ed above that the impugned Act was intra vires the powers of the State Legislature 
and the State Legislature was quite competent to enact the same. 


Even if it could be demonstrated thatthe provisions of the impugned Act were con- 
fiscatory as well as discriminatory in the manner suggested, the jagirs of the petitioners 
(except in the case of the petitioner in petition No. 364 of 1954) were all estates with- 
in the meaning of the term as defined in art. 31-A (2)(a) of the Constitution and even 
if the impugned Act provided for the acquisition of the estates or of any rights therein 
or for the extinguishment or modification of any such rights the impugned Act 
could not be challenged as void on the ground that it was inconsistent with or took 
away or abridged any of the fundamental rights conferred by Part III of the Constitu- 
tion. Any challenge, therefore, on the ground of theimpugned Act violating the funda- 
mental rights of the petitioners under art. 14 or art. 19(1)(f) or art. 31(2) of the Con- 
stitution was not available to the petitioners. On the other hand, if the grievance 
was that the impugned Act had brought about discrimination in breach of ol. 5 of 
the letters of guarantee then the dispute clearly arose out of the letters of guarantee 
and would by art. 363 be placed beyond the jurisdiction of this Court. Thepetitions 
of the petitioners except petition No. 364 of 1954 which would be dealt with imme- 
diately hereafter therefore fail and are liable to be dismissed. 


Petition No. 364 of 1954 


In addition to the grounds common to all the petitions which we have already 
dealt with above the petitioners in petition No. 364 of 1954 claims that he is the 
owner of the 60 villages in the putta or territory of Moti Moree comprised in the erst- 
while State of Idar as the Bhumia or underlord and contends that his holding does 

not fall within the definition of jagir asgiven in the impugned Act. In support of 
his contention he has traced the history of Moti Moree since 1250 A.D. and in any 
event since 1800 A.D. when the then Chieftain of Moti Moree entered into a treaty 
with the Msharaja Zalimsinh of Modasa whereby in consideration of payment of 
Rs. 361 annually the said Zalimsinh agreed to protect Moti Moree against the attacks 
of the neighbouring State of Doongarpur. He has pointed outthat thereafter Moda- 
8a was absorbed into the taluka of Amnagar in 1821 and subsequently in about 1849 
reverted to Idar State and continued with the Idar State until the latter merged 
into the Province of Bombay in 1948. He contends that he and his predecessors 
were enjoying and exercising full sovereign rights aver Moti Moree ever since the said 
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tresty of 1800 and their position had remained unchanged, their only liability being 
to pay Rs. 361 annually for protection. He further contends that they were enjoying 
the rights of excise and customs and revenue, that they did not pay any revenue to 
the State of Idar and enjoyed and continued to enjoy rights over all lands, forests, 
minerals, river beds, village sites, etc. and that when the Ruler of Idar wanted that 
_there should be uniform customs levy throughout the State, the said Ruler had to give 
compensation to the petitioner and had also similarly negotiated with them and had 
to pay compensation to them in respect of sslt, opium, excise, etc. He has pointed 
out that Rs. 457 for customs, Rs. 40 for opium and Rs. 7 for salt were being paid 
annually by the erstwhile State of Idar and thereafter by the Government of The 
State of Bombay to him by way of compensation for these sovereign rights of his, 
which amounts were set off against Rs. 361 being the annual payment of protection 
which he paid as aforesaid to them. These rights of his recognised by the erstwhile 
State of Idar and also by the State of Bombay constituted him a Thakur or under- 
lord of Moti Moree and he contends that his estate of Moti Moree is not a jagir 

within the definition of the term given in the impugned Act. 

Our attention has also been drawn in this behalf to Bombay Gazetteer —Vol. V 
(1880), p. 898, where Mori (Meghraj) is described as the estate of the original landlord’s 
Bhumias otherwise described as petty chiefs and underlords and to p. 409 where the 
underlords (Bhumias) are stated to be the early chiefs who settled in Idar at least not 
later than the Rathod conquest (about 1250). 

The State of Bombay, on the other hand, has denied the several allegations contained 
in the petition and contends that in the year 1891 the erstwhile State of Idar had con- 
ferred upon the Thakore of Moti Moree the powers of a Third Class Magistrateas an 
act of “grace”, that in 1902 the management of the estate was taken over by the 
erstwhile State of Idar and one Kamdar Mathurlaji was appointed as Japtidar, that 
in 1910 the management was lifted as a special case and the arrears of Nazrana were 
ordered to be recovered in instalments by the erstwhile State of Idar, that in several 
documents Moti Moree was described as Bhomia Jagir within the definition of the term 
jagir as given in the impugned Act and that the sum of Rs. 361 was still being regn- 
larly paid even after merger as ““Kichari hak”. It, therefore, contends that the Tha- 
kore of Moti Moree, the petitioners is a jagirdar and Moti Moree is a jagir within the 
meaning of the definition thereof given in the inpugned Act. 

These allegations and counter-allegations do not, however, carry the matter any 
further. In order to exclude Moti Moree and the petitioner from the operation of the 
impugned Act it will be necessary for the petitioner to establish satisfactorily that 
Moti Moree is not a jagir within the definition thereof given in the impugned Act. 
Even though the allegations of the petitioner go far enough to make it probable that 
Moti Moree wss neither held by the petitioner end his ancestors under a grant or was 
not recognised as a grant by the Ruler of the eratwhile State of Idar, that would not 
be enough to enable us to grant him the relief prayed for by him. The question re- 
quires to be completely thrashed out and adjudicated upon by a Court of law after 
going into the evidence adduced before it by both the parties. The learned Attorney- 
General appearing for the State of Bombay has thereforesubmitted that this question 
should be enquired into by a proper tribunal and the petitioner should be referred to 
a civil suit in order to establish his rights. 

We accordingly feel that the petition No. 364 of 1954 should be adjourned till 
after the disposal of a civil suit to be filed by the petitioner in the proper Court for a 
declaration that Moti Moree is not a jagir within the definition of the term as given in 
the impugned Act and for consequential reliefs. The learned counsel for the peti- 
tioner has given us to understand that a formal notice under s. 80 of the Civil Pro- 
cedure Code in this behalf has already been served by the petitioner on the State of 
Bombay. We, therefore, order that the petitioner do file the necessary suit within 3 
months from this date and this petition do stand adjourned till after the hearing and 
final disposal of that suit. The stay granted by this Court in this petition will con- 
tinue in the meanwhile. We may record here that the learned Attornéy-General 
on behalf of the State of Bombay has algo given his undertaking not to take any steps 
against the petitioner in the meanwhile. . ; aA alee 
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Petitions Nos. 337 to 349, 365, 366, 481 and 690 of 1954 will, therefore, stand dis- 
missed. Petition No. 364 of 1954 will stand adjourned sine die till after the disposal 
of the civil suit to be filed by the petitioner as above indicated. If no suoh suit is 
filed within the aforesaid period this petition will also stand dismissed. Each party 
will bear and pay the respective costs of the petitions. ; 

Order accordingly. 


Present : The Hon'ble Mr. Mehr Chand Mahajan, Ohtef Jusiics, Mr. Justice Mukherjea, Mr. 
Justice Boss, Mr. Justics Jagannadhadas and Mr. Justice Venkatarama Ayyar. 
DHIRUBHA DEVISINGH GOHIL v. THE STATE OF BOMBAY.* 
Bombay Talugdars Tenure Abolition Act (Bom. LXII of 1949)—Government of India Aot, 1936, 
[25 d& 26 Geo. Ve. 42], Sec. 299—Constitutton of Indta, arts. 31 and 31-B— Whether Bombay Act 

protected under art. 31-B—Scope of art. 31-B—Oonstitution. 

The Bombay Taluqdari Tenure Abolition Act, 1949, is protected under art. 31-B of the 
Constitution of India and is, therefore, valid in law. . 

What art. 31-B protects is not a mere “contravention of the provisions” of Part III of the 
Constitution but an attack on the grounds that the impugned Act is “inconsistent with or 
takes away or abridges any of the rights conferred by any provisions of this Part”. One of the 
rights secured to a person by Part IIT of the Constitution is a right that his property shall be 
acquired only for public purposes and under a law authorising such acquisition and providing 
for compensation which is either fixed by the law itself only or regulated by principles speci- 
fied by the law. Thatis also the very right which was previously secured to the person 
under s. 299 of the Government of India Act, 1935. 

What is important to notice in the phraseology of art. 31-B of the Constitution is thet the 
protection is not morely against the contravention of certain provisions but an attack on the 
ground of unconstitutional abridgement of certain rights. It will be illogical to construe 
art. 31-B as affording protection only so far as these rights are taken away by an Act in viola- 
tion of the provisions of the new Constitution but not when they are taken away by an Aot 
in violation of 8. 299 of tho Government of India Act which has been repealed. The intention 
of the Constitution to protect each and every one of the Acts specified in the Ninth Schedule 
from any challenge on the ground of violation of any of the fudamental rights secured under 
Part III of the Constitution irrespective of whether they are pre-existing or new rights, is 
placed beyond any doubt or question by the very emphatiolanguage of art. 31-B which de- 
olares that none of the provisions of the specified Acts shall be deemed to be void or 
over to have become void on the ground of the alleged violation of the rights indicated and 
“notwithstanding any judgment, decree or order of any court or tribunal.” That intention 
is also emphasised by the positive declaration that “oach of the said Acts or Regulations 
shall, subject to the power of any competent Legislature to repeal or amend it, continus tn 
force,” 

The State of Bihar v. Maharajadhiraia Sir Kameshwar Singh of Darbhanga! , referred to. 

OnE Dhirubha (petitioner) was the taluqdar of tho village Kukad in Amreli Dis- 
trict. The Bombay Abolition of Taluqdari Tenure Act, 1949, received the assent 
of the Governor-General on January 18,1950. Itwas gazetted on January 24, 1950. 
By a Bombay Government Notification dated January 24, 1950, the Act was brought 
intoforceon August 15,1950. Notifications were issued under the Act by the Collector 
of Amreli (respondent No. 2) on the petitioner and other taluqdars with regard to 
the cutting of grass from waste lands, preparaing aregister of waste lands and register 
of burning ground, tanks, ponds, canals, rivers, etc. By another Notification intima- 
tion was given to the petitioner and other taluqdars that they would henceforth have 
to pay full assessment to the Government for the land included in their estate. 


On February 27, 1951, the petitioner filed a petitionin the High Court praying for 
a writ, direction or order against the State of Bombay and respondent No.2 for with- 
drawing the Notification and not enforcing the provisions of the Act against the 
petitioner. The petitioner contonded that the Act was void as it was expropriatory 


* Decided, October 11, 1954. Civil AppealNo.` 188(B) and 188(B) of 1952). 
188 of 1952 {with Civil Appeals Nos. 188, 1 [1952]8. C. R. 889, 895. 
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in nature and contravened the provisions of s.229(2) of the Government of India Act, 
1935, and arts. 19(Z)(f) and 31 of the Constitution of India. The petition came up for 
hearing before Chagla C. J. and Gajendragadkar J. who dismissed it. The judgment 
delivered by Chagla C. J., on December 6, 1951, was as follows :— 


CHacua O. J. By this petition certain provisions of the Bombay Taluqdari 
Tenure Abolition res 1949, are challenged. The contention is that the Act is ex- 
propriatory in its nature and the mandatory provisions of s. 292(2) of the Government 
of India Act have not been satisfied. The Act received theassent of the Governor 
General on January 18, 1950, and was gazetted on January 24, 1950. Therefore, 
this isa piece of legislation antecedent to the Constitution and the competence of the 
Legislature to pass this law must bein the firstinstance considered from the point of 
view of the Government of India Act. It is contended by an interesting argument 
that has been advanced by Mr. Seervai that if the Act is bad as contravening s. 299 
(2) it is not saved by the Constitutional amendment. Mr Seervai concedes that to 
the extent that it contravenes art. 31(2) of the Constitution the constitutional amend- 
ment validates the Act, but to the extent that it may contravene the provisions of 
8, 299(2) it could only have been saved by obtaining a certificate from the President 
as required by sub-cl.(3) of art. 31, and inasmuch as admittedly such a certificate has 
not been obtained the Act would be bad and the constitutional amendment would not 
save it. It is unnecessary to examine that argument because in our opinion no part 
of the Act contravenes the provisions of s. 299(2) of the Government of India Act. 


Now, that Act provides that when there is a law which provides for compulsory 
acquisition for public purposes of any land, etc. that law must provide for the pay- 
ment of compensation for the property acquired and the compensation must be an 
amount fixed by the Legislature or by the principles laid down by the Legislature on 
which and the manner in which it should be determined, and Mr. Seervai’s contention 
is that with regard to some of the property of the taluqdar which is expropriated by 
the Act neither the amount of compensation is fixed noristhe principle laid down which 
would enable the acquiring authority to fix the compensation. In order to consider 
this contention it is necessary to look at the scheme of the Taluqdari Act. A. taluq- 
dar had a special tenure which made him the owner of the land liable to the payment 
of a certain fixed amount to Government. He was not liable to pay assessment and. 
this Act abolishes the special tenure and makes the taluqdari land subject to pay- 

' ment of assessment under the Land Revenue Code. That is the main purpose of tho 
Act in question. Section 6 vests in the Crown public roads, lanes, etc. referred to in 
*that section and it also vests in the Crown all waste lands and all uncultivated land 
belonging to a taluqdar which are not situate within the limits of the wantas belonging 
to a taluqdar in a taluqdari estate ; ands. 7 deals with compensation to be paid to 
taluqdars with regard to some of the rights referred to ins. 6. With regard to waste 
or uncultivated lands the amount of compensation shall not exceed three times the 
assessment of the land, but sub-s.(2) provides that the award to be made by the 
Collector fixing the compensation shall be regulated by the provisions of the Land 
Acquisition Act. In other words, the value of the land is to be fixed according to 
the principles Jaid down in ss. 23 and 24 of the Land Acquisition Act. Therefore, 
what the Legislature has done is to have incorporated the principles of valuation laid 
down in ss. 23and24and has fixed a maximum beyond which compensation cannot be 
paid to the talugdar. Mr. Seervai says that the compensation is entirely illusory. 
Mr. Seervai points out that under the Land Revenue Code assessment can never 
exceed 35 per cent. of the rent which a landlord might receive from a tenant and in 
fixing three times the assesement the Legislature has given an entirely inadequate 
compensation to the taluqdar. According to Mr. Seervai when the landlord could 
have kept 65 per cent. of the rent received and paid only 35 per cent. as assessment 
to the Government, all that the owner now gets as compensation for the value of the 
land which is taken away is three times the assessment. At first blush it may appear 
on this argument that the compensation is very inadequate. But there are one or 
two factors which must be taken into consideration. One is that waste land is de- 
fined as land which has-not been cultivated fora continuous period of three years im- 
mediately before the date on which the Actcame into force. Therefore, the teluqdar 
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himself looked upon the land as sọ worthless that he neither cultivated it himself nor 
let it out to tenants to cultivate. In other words, for three years running he re- 
ceived no rent at all in respect of this land. Theother consideration which must also 
be borne in mind is that under s. 31 of the Taluqdari Act, Act VI of 1888, taluqdari 
lands are inalienable except with the previous consent of Government. Therefore, 
there is a clear fetter on the title of the taluqdar. Taking these two considerationsinto 
account if the Legislature has provided for a maximum of three times the assessment 
we find it difficult to say that the compensation given to the taluqdar is illusory. 

After all we cannot put ourselves in the position of the Legislature and say what would 
be a fair and proper compensation. What we have to consider is whether considering 
all the circumstances the compensation fixed is so illusory that in our opinion it is 
no compensation at all. It is not possible for us to say that with regard to the com- 
pensation fixed for waste lands under 8. 7. Then under sub-s. (#1) of 8°7 compensa- 

tion is also fixed with regard to property over which public have rights and there the 
amount is the amount of the annual assessment leviable in the village for uncultivat- 
ed land in accordance with the rules made under the Land Revenue Code. This also 
seoms to us fair because land over which public have a right of way or for easements 
have hardly any value and therefore the compensation is fixed at a lesser amountthan 
the compensation fixed for waste land. But sub-ol. (t#) is very significant. That 
gives compensation tothe taluqdars with regard to trees or structures on the land and 
the compensation there is the market value of such trees or structures. Therefore, 
wherever the Legislature felt that some property of the taluqdar had real value it 
bas provided a fair compensation, viz. the market value of that property. 


Then we come to s. 14 and that provides that if any person is aggrieved by any of 
the provisions of the Act as extinguishing or modifying any of his rights in any land 
other than those in respect of which provision for the payment of compensation has 
been made under s. 7 and if such person proves that such extinguishment or modi- 
fication amounts to the transference to public ownership ofsuch land or anyright over 
such land, such person may apply to the Collector for compensation within a period 
of 12 months from the date on which the Act comes into force. Therefore, itis clear 
that with regard to all those rights which arenotdealt with by s. 7, the taluqdar is 
entitled to compensation under s. 14, and under sub-s.(2) of s. 14 in deciding the 
amount of compensation the Collector shall be guided by the provisions of sub- 
s. (Z) of s. 23 and s. 24 of the Land Acquisition Act. Therefore, with regard to 
all other rights referred to in s. 14 the principle of compensation is the same as to be ° 
found in sub-s.(1) of s. 23 and s. 24 of the Land Acquisition Act. Mr. Seervai rightly 
has no quarrel with the compensation fixed as far as s. 14 is concerned and in our® 
opinion it is perfectly clear and not open to argument that s. 14 gives to the taluqdar 
the right to claim compensation with regard to every right which has not been speci- 
fically dealt with under s. 7. Even with regard to s. 7 we should like to point out 
that when it deals with waste lands it only deals with the surface of the waste lands 
and thetis why it applies the principle of assessment. But if the taluqdar can es. 
tablish his right to any minerals or any other right apart from the surface of the land, 
he oan claim compensation with regard to that right under s. 14 of the Act. 


In our opinion, therefore, the Act is only expropriatory to the extent that it deals 
with expropriation under ss. 6, 7 and 14 and to the extent that it is expropriatory 
it provides for compensation or the principles on which compensation is to be asseszed. 
Therefore, the Act does not fall under s. 299(2) of the Government of India Act. 


The result is that the petition fails and must be dismissed with costs. 
Same order for the same reasons in C. A. 410, 411, 502, 780 and 457. 


The petitioner appealed to the Supreme Court. 


O. G. Shastri and Naunit Lal, for the appellant, in Civil Appeal No. 188 of 1952. 

N. O. Chatterjee, with Onkar Nath Srivasiva and Rajinder Narain, for the appell- 
ants, in Civil Appeals Nos. 188(A), 188(B) and 188(E) of 1952. . 

M. C. Setalvad, Attorney-General for India, and O. K. Daphtary, Solicitor-General 
for India, Porus A. Mehta and P. G@. Gokhale, for the respondents, in all the appeals. 
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JacannapHapas J. These are appeals by leave granted by the High Court of 
Bombay under art. 133(1)(c) of the Constitution against its common judgment dis- 
posing of certain applications under art. 226. The short point involved in these 
appeals is whether the Bombay Taluqdari Tenure Abolition Act, 1949 (hereinafter 
referred to as the Act) is valid in law. The impugned Act, as its very name indicates, 
was for the purpose ‘of abolishing taluqdari tenures in Bombay. Section 3 of the 
Act enacts that with effect from the date on which the Act was to come into force the 
taluqdari tenure wherever it prevailed shall be deemed to have been abolished. 
Under s.5() (a) all taluqdari lands are and shall be liable to the payment of land re- 
venue in accordance with.the provisions of the Bombay Land Revenue Code and the 
rules made thereunder. Under s. 6, broadly stated, all the items of property which 
are comprised, within the taluqdari and belong to the taluqdar vest in the Government 
as its property and all rights held by taluqdar in such property shall be deemed to 
have been extinguished. Section 7 provides for payment of compensation in res- 
pect of the property so vested and rights so extinguished. It also specifies the princi- 
ples for and the manner of assessing and granting that compensation. Section 14 
provides for compensation with reference to the provisions of Land Acquisition Act 
being payable in respect of any of the rights extinguished but not covered by the pro- 
visions of s. 7 or any other section of the Act. These broadly are the main features 
of the impugned Aot relevant for the present purpose. 

The attack on the validity of the Act with reference to these provisions is that the 
Act is expropriatory, that it is not for any public purpose and that the compensation 
which it provides is illusory. Now, so far as the requirement of a publio purpose is 
concerned it is too late in the day to maintain the contention that the abolition of the 
kind affected by the Act is not for a public purpose. The only serious argument, 
therefore, is as to the alleged illusory character ofthe compensations provided by the 
Act. The Act, it may be noticed, was one passed by the Bombay Legislature in the 
year 1949. It received the assent of the Governor-General on January 18, 1950, and 
was gazetted on January 24, 1950. The attack in the High Court was accordingly 
based on the alleged violation of the provisions of s. 299 of the Government of India 
Act, 1935, which is as follows : 

“(1) No person shall be deprived of his property in British India save by authority of law. 

(2) Neither the Federal nor a Provincial Legislature shall have power to make any law autho- 
rising the compulsory acquisition for public purposes of any land, or any commercial or industrial 
‘undertaking or any interest in, or in any company owning, any commerocial or industrial under- 
taking, unless the law provides for the payment of compensation for the property acquired and 
either fixes the amount of the compensation, or specifies the principles on which andthe manner 

in which, it is to be determined”. j 

It was contended before the High Court that this was an Act in respect of which a 
certificate could have been obtained from the President under cl. (6) of art. 31 of the 
Constitution in order to secure immunity from the challenge of unconstitutionality 
but since that has not been done, the liability to its challenge with reference to the 
alleged violation of s. 299 of the Government of India Act remains. The learned 
Judges of the High Court without going into the question whether or not under any 
of the provisions of the present Constitution this piece of legislation was immune 
from attack of the kind put forward, dealt with the merits of the challenge and held 
that the Act was for a public purpose and that the compensation provided was neither 
illusory nor unfair and that accordingly there was no violation of the provisions of 
s. 299 of the Government of India Act. 

It is true that this is an Act which could have been submitted to the President 
for his certification under cl. (6) of art. 31 and that no such course has been adopted. 
But this Act is one of the Acts specified in the Ninth Schedule of the Constitution being 
item (4) thereof and art. 31-B which has been inserted in the Constitution by the First 
Amendment thereof in 1951 is as follows : 

“Without prejudice to the generality of the provisions contained in article 31-A, none of the 
Acts and Regulations specified in the Ninth Schedule nor any of the provisions thereof shall be 
deemed to be void, or ever to have become votd, on the ground that such Act, Regulation or provi- 
sion is inconsistent with, or takes away or abridges any of the rights conferred by, any provisions 
of this Part, and notwithstanding any judgment, decree or order of any court or tribunal to the 
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contrary, each of the said Acts and Regulations shall, subject to the power of any competent 
Legislature to repeal or amend it, continue in force”. p 

By the above amendment, therefore, and by specifically enumerating this Act in 
the Ninth Schedule, it appears to us to have been clearly and unequivocally intended 
that the provisions of this Act should be immune from attack of the kind put for- 
ward. Learned counselfor the appellants, however, strenuously contends before us to 
the contrary. He points out that the validity of the Bihar Land Reforms Act, 
1950 (Bihar Act XXX of 1950), which is the very first item in the Ninth Schedule, 
was allowed to be challenged in this Court after the enactment of the First Amend- 
ment of the Constitution and that this Court has in fact held certain of the provisions 
thereof to be invalid. The judgment of this Court doubtless shows that the challenge ‘ 
was allowed and given effect to notwithstanding the protection given by art. 31-B 
in respect of the alleged violation of the fundamental rights under the Constitution. 
A careful perusal of the judgment, however, shows thatthe challenge allowed was as to 
the competency of the Legislature to enact certain provisions of the impugned Act 
which in the opinion of the majority of the Court, werein the nature of fraud on the 
exercise of the legislative power. (Vide The State of Bihar v. Maharajadhiraja 
Sir Kameshwar Singh of Darbhanga'). Learned counsel accordingly urges that the 
protection under art. 31-B is confined to a challenge based, on the provisions of the 
Constitution and that it is thereforo open to him to putforward a challenge based on a 
distinct ground, viz. in this instanco violation of the provisions of s. 299 of the Govern- 
ment of India Act. He relies on the difference in language between art. 31-B and 
cl. (6) of art. 31, which in terms refers to contravention also of the provisions of 
sub-s. 2 of s. 299 of the Government of India Act. It appears to us that this takes 
too narrow a view of art. 31(B). What art. 31B protects is not a mere “contraven- 
tion of the provisions” of Part III of the Constitution but an attack on the grounds 
that the impugned Act is ‘inconsistent with or takes away or abridges any of the rights 
conferred by any provisions of this Part”. One of the rights secured to a person by 
Part ITI of the Constitution is a right that his property shall be acquired only for 
public purposes and under a law authorising such acquisition and providing for 
compensation which is either fixed by the law itself or regulated by principles speci- 
fied by the law. That is also the very right which was previously secured to the person 
under s. 299 of the Government of India Act. The challenge now made to the vali- 
dity of the impugned Act is based on the alleged violation of that right. Nor does 
this challenge cease to be in substance anything other than a challenge in respect 
of the violation of the said right notwithstanding that under s. 299 of the Government 
of India Act the right is secured in terms which restricts the power of the Legislatures 
and operates as.a restraint on its competency. What under the Government of 
India Act was a provision relating to the competency of the Legislature, was also 
clearly in the nature of a fundamental right of the person affected. This appears 
from the Report of the Joint Parliamentary Committee on Indian Constitutional 
Reform, Vol. I, Part I, paras. 366 and 369. Butitis urged that even so, art. 31-B 
protects only the violation of the fundamental right in so far as “it was conferred 
by Part IIT of the Constitution” and that this right cannot be said to have been “‘con- 
ferred” by the Constitution. We cannot agree with this contention. Thisis clearly 
a case where the concerned right which was secured under s. 299 of the Government 
of India Act in the form of a fettor on the competency of the Legislature and which in 
substance was a fundamental right, was lifted into the formal category of a fundamen- 
tal right along with other fundamental rights recognised in tho present Constitution. 
There is, therefore, noone inappropriete in referring to this right which was pre- 
existing, along with tho other fundamental rights for the first time secured” by this 
Constitution, when grouping them together, asfundamentalrights “conferred” by the 
Constitution. What is important tonoticein the phraseology of art. 31-B is that the 
protection is not merely against the contravention of certain provisions but an attack 
on the ground of unconstitutional abridgement of certain rights. It will be illogical 
to construe art. 31-B as affording protection only so far as these rights are taken away 
by an Act in violation of the provisions of the new Constitution but not when they 


1 [1952] 8. 0. R. 889, 895. 
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are taken away by an Act in violation of s. 299 of the Government of India Act which 
has been repealed. ‘The intention of the Constitution to protect each and every one 
of the Acts specified in the Ninth Schedule from any challenge on the ground of viola- 
tion of any of the fundamental rights secured under Part [I of the Constitution 
irrespective of whether they are pre-existing or new rights, is placed beyond any doubt 
or question by the very emphatic language ofart. 31-B which declares that none of the 
provisions of the specified Acts shall be deemed to be void or ever to have become void 
on the ground of the alleged violation of the rights indicated and “notwithstanding 
any judgment, decree or order of any Court or tribunal’. That intention is also 
emphasised by the positive declaration that “each ofthe said Acts or Regulations shall, 
subject to the power of any competent Legislature to repeal or amend it, continue in 
force’’. 

We are, therefore, clearly of the opinion that the challenge to the validity of the 
Bombay Taluqdari Tenure Abolition Act, 1949, on the ground put forward was not 
open. The appeals must, therefore, be dismissed with costs. Costs one set. 


Appeals dismissed. 


Present: Mr. Justice Vivian Bose, Mr. Justice Jagannadhadas, Mr. Justice Venkatarama Ayyar, 
and Mr. Justtoe Sinha. 


THE COLLECTOR OF BOMBAY v. NUSSERWANJI RATTANJI MISTRI.* 


Bombay Otty Land Revenue Aot (Bom. II of 1875), Sec. 8—Collector of Bombay—-Power to levy 
assassment—Foras lands—Foras Aot (VI of 1851)—Acqutstiton by Government—Land Ac- 
quisition Act (VI of 1857), Seo. 8—Land Acquisition Act (I of 1894), Sec. 16—Subsequent 
sate of lands to private purchaser—Levy of assessment on such lands—Crown Grants Act (XV of 
18965), Sec. d—Transfer of Property Act (IV of 1882), Sec. 8—Grant of lands by Orown and by 
Subject—Oonstruction. 

The lands in dispute were originally Foras lands, governed by Bombay Act VI of 1961. 
Between the years 1864 and 1867 they were acquired by Government under the’Land Ac- 
quisition Act, 1857, for the purposo of a railway. Not having been required for the railway, 
they were sold by Government in 1938 to purchasers as tenants, who conveyed them in trust 

"to the plaintiffs. In 1942, the Collector of Bombay, acting under s. 8 of the Bombay City 
Land Revenue Act, 1876, and treating the plaintiffs as superior holders, issued notices to the 
plaintiffs proposing to levy assessment on the landwat rates provided by the Act. The plain- 
tiffs having sued for a declaration that the Collector had no right to levy the assessment on 
the lands, the Higb Court held that the Government had no right to levy any assessment 

* on the lands even within the limits prescribed by the Foras Act, and that on transfer of the 
lands by Government to purchasers they got the lands as revenue-free lands. On appeal— 

Held, (1) that though the language of s. 8 of the Bombay City Land Revenue Act would 
more appropriately apply when the dispute was about the quantum of assessment, the right 
to levy it not being itself controverted, it was open to the superior holder to plead and prove 
that the State had no right to levy any assessment, and that the burden lay heavily on the 
person who pleaded a limitation on the right of the State, to clearly and unequivocally 
establish it : 

Goswamint Shri Kamala Vahoojt v. Collector of Bombay, followed : 

(2) that the true import of s. 2 of the Foras Act unmistakably was that while, on the one 
hand, the right of the Government to recover the assessment was saved, it was, on the 
other hand, limited to the amount then payable by the occupants : 

(3) that therefore the plaintiffs had acquired the specific right to hold the lands on pay- 

+ ment of assessment not exceeding what was then payable ; 

(4) that the effect of the land acquisition proceedings was only to extinguish the rights 
of the occupants in the lands and to vest them absolutely in the Government, that the right 
of the latter to levy assessment was not the subject-matter of those proceedings, and that’ 
if after the award the lands were not assessed to revenue it was because there could be no 
question of the Government levying assessment on its own lands ; 

(5) thats. 3 of the Crown Grants Act, 1895, construed in the light of the preamble to the 
Aot, had no bearing on the rights of the parties; 


*Decided, February 28, 1955. Civil Appeal 1 (1987) L. R. 64 I. A. 334, 
No. 74 of 1952. 8. o. 89 Bom. L, R, 1046. 
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(8) that far from exempting the lands from liability to be assessed to revenue the doou- 
ment of sale expressly subjected the purchasers to it; 

(7) that as the tenure under which the lands were originally held had become extinguished 
as a result of the land acquisition proceedings, it was incapable of coming back to life 
when the lands were sold by Government to purchasers; 

Oollsctor of Bombay v. Municipal Corporation of the Oty of Bombay!, distinguished ; 

(8) that the right of the Collector to levy assessment under £. 8 of the Bombay City Land 
Revenue Aot was not limited by any rights in the plaintiffs. 

When the Government acquires lands under the provisions of the Land Acquisition Act, 
it must be fora public purpose, and witha view to put them to that purpose, the 
Government acquires the sum totel of all private interests subsisting in them. If the 
Government has itself an interest in the land, it has only to acquire the other interests 
outetanding in them, so that it might be in a position to pass it on absolutely for publio 
user. 

When (oveniinsad possesses an interest in land which is the subject of acquisition under 
the Act, that interest itself is outside such acquisition, because there can be no question of 
Government acquiring what is its own. An investigation into the nature and value will 
no doubt be necessary for determining the compensation payable for the interest outstanding 
in the claimants, but that would not make it the subject of acquisition. 

In the matter of the Land Acquisition Act: The Government of Bombay v. Esufali Salebhat® 
and Deputy Collector, Oalicut Division v. Aiyavu Pillay®, referred to with approval. 

The word “encumbrance” in s. 16 of the Land Acquisition Act, 1884, can only mean 
interests in respect of which a compensation was made under s. 11, or could have been 
made. It cannot include the right of Government to levy assessment on the lands. 

The scope of s. 3 of the Crown Grants Act, 1895, is that it saves ‘‘provisions, restrictions, 
conditions and limitations over” whica would be bad under the provisions of the Transfer 
of Property Act,sach as conditions in restraint of alienations or enjoyment repugnant to the 
nature of the estate, limitations offending the rule against perpetuities and the like. 

An absolute sale of lands by the Government does not tpso facto confer on the purchaser 
a right to hold the lands free of revenue. 

Dadoba v. Collector of Bombay‘, distinguished. 

Whereas the transferee from e subject acquires, unless the contrary appears, all the rights 
which the transferee hasin the property, as enacted in s. 8 of the Transfer of Property Act, 
1882, a grantee from the Crown gets only what is granted by the deed, and nothing passes 
by implication. But when the grant is embodied in a deed the question ultimately reduces 
itself to a determination of what wag granted thereunder. What the Court has to do is to 
ascertain the intention of the grantor from the words of the document and as the same word¢ 
cannot be susceptible of two different meanings, it makes no difference whether they occur 
in a grant from the Crown or by the subject. If the words used in a grant by the subject 
would be effective to pass an interest, then those words must equally be effective to pass 
the same interest when they occur in a Crown grant. 

Lord v. The Commissionsrs for the City of Sydney*, followed, 


Riau to levy assessment on lands. 


The lands in dispute were 13 plots of land which formed a portion of a large area 
of land, which originally was of foras tenure, governed by the foras Act, 1851. 
Under the provisions of the Act the rate of maximum assessment that could be 
levied on foras lands was 9 reas per burga. The area of lands was owned by 
several private owners. 


Between the years 1864 and 1867, the whole area was acquired by the Government 
of India under the provisions of the Land Acquisition Act, 1857, for the purposes 
of the Bombay Baroda and Central India Railway, on payment of compensation 
to the owners of the lands. As the land acquired was not utilised by the Railway 
it remained in the possession of the Government of India ever since its acquisition. 


On November 22, 1938, the Government of India sold the 13 plots of lands out 
of the area acquired to Lady Pochkhanawalla, and others for Rs. 1,64,570. The 
deed of sale contained a covenant empowering the purchasers 


1 [1952] 8. C. R. 43. 4 (1901) I. L. R. 25 Bom. 714, 
2 (1909) I. L. R. 34 Bom. 618, i 8. 0. 3 Bom. L. R. 603. 
8. 0. 12 Bom. L. R. 34. 5 (1859) 12 Moore P. C, 473.. 
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“To hold the said land and premises unto and to the use of the transferees forever as joint 
tenants and not as tenants-in-common subject nevertheless to the payment of all cesses, taxes, 
rates, assessments, dues and duties whatsoever now or hereafter to become payable in respect 
thereof.” 


On March 28, 1939, Lady Pochkhanawalla, as thesole surviving purchaser conveyed 
the 13 plots of lands to Nusserwanji and others in trust. 

In 1942 the Collector of Bombay (defendant) issued notices to the plaintiffs that 
he proposed to levy assessment on the plots under s. 8 of the Bombay City Land 
Revenue Act with effect from April 1, 1938, at the rate of 5 per cent. of the value 
of the lands. On December 21, 1942, he called upon the plaintiffs to pay the assess- 
ment. 

On July 22, 1943, the plaintiffs filed two suits in the Court of the Revenue Judge, 
Bombay, against the Collector of Bombay (defendant) praying, among other things— 

(a) that it may be declared that there is a right on the part of the plaintiffs in limitation 
of the right of the Government to assess the said plots of land referred to in the plaint ; 

(b) thatin the alternative to prayer (a) it may be declared that in any event there is a right 
on the part of the plaintiffs in li nitation of theright of the Government to assess the said plots 
of land referred to in the plaint in excess of the specificlimit of assessment payable in respect 
of the said plots at the time when the Foras Act VI of 1851 came into operation, namely July 1, 
1851, or to enhance the said assessment ; 

(c) that it may be declared that the defendant has no right to fix or levy or recover the 
assessment of land revenue in respect of the said plots of land as intimated by the defendant to 
the plaintiffs in his said notices.... 

(d) that it may be declared that the decision and order of the defendant contained in the 
said notices is illegal, void and inoperative in law and not binding on the plaintiffs and that the 
same may be superseded and set aside. 


The Revenue Judge (Oscar. H. Brown) held, on March 17 , 1945, that the plaintiffs 
were entitled to hold the plots of land free-of assessment, observing as follows :— 


“It is clear that on the land being acquired in 1865 by the Government under the Land 
Acquisition Act, all rights of Government to receive rent charges were extinguished and the 
right of the tenants to hold the land subject to charges, was also extinguished. All possible rights 
and easements in respect of the said lands were acquired by Government, and no liability remained 
in thesaidland. Even though Government may not have been paid any amount as capitalisation 
of rent in the said award, nevertheless the land as acquired by Government was acquired free 

-from all encumbrances or charges. Tho land thus vested in Government who held the land as 
freehold land. Nov, if Government held that land es freehold, then the conveyance must be 
dreehold, unless the conveyance showed otherwise that what the Government purported to convey 
was not freehold land. It is necessary, therefore, to look to the conveyance, which is the root 
of the plaintiffs’ title, and this, in my opinion, shows no right tolevy assessment. The conveyance 
mentions: ‘that in pursuance of the said agreement and in consideration of the said sum of 
Rs. 1,64,570-5-7 paid to the Railway Company on April 21, 1937, as aforesaid (the receipt whereof 
the vendor hereby acknowledges) the vendor at the request and by the direction hereby testified 
of the confirming Parties the Executors and the Purchaser doth hereby grant and transfer and the 
Confirming Parties the Executors and the Purchaser do hereby release and confirm unto the 
Transferees all that piece of land situate lying and being at Sleater Road in the City and Island 
and Registration District and Sub-Distriot of Bombay and more particularly described in the 
schedule hereunder written and delineated on the plan hereto annexed being thereon surrounded 
by a yellow colour boundary line and marked’ B together with all rights, easements and 
appurtenances whatsoever thereto belonging or with the same now or heretofore held, used, 
occupied or enjoyed or reputed or known as part thereof or appurtenant thereto to hold the 
said land premises unto and to the use of the Transferees for ever as joint tenants and nob as 
tenants-in-common subject neverthelessto the payment of all cesses, taxes, rates, assessments, 

dues and duties whatsoever now or-hereafter to become payable in respect thereof...’ 

- Now, these last words are construed by the learned Advocate General as reserving to Govern- 
ment a right to levy asseesment. Iam unable to accept this contention. This is the usual 
-form of words used in a conveyance whereby the purchaser is made liable for the ordinary taxes 
such as the munioipal taxes, property tax, or riot tax, which is levied on the properties in Bom- 
bay as compensation for loss to injured persons incurred during civil commotion in the City of 
Bombay. That ishow I construe these-words and not as reserving to Government a special right 
to demand land revenue from the plaintiffs. If that right has been reserved by Government, I 
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would have expected to find express words clearly and precisely defining and reserving that 
right. Such words are not tobe found in this conveyance, but only this general form which, 
according to my view, does not apply to land revenue, but to such taxes as every holder of land, 
whether freehold or otherwise, would be bound to pay. I hold, therefore, that onthe acquiai- 
tion of the said plots of land the tenure of the said plots was extinguished and they vested 
in Government as freehold lands. I hold that the plaintiffs who own the said plots of land 
under the conveyance, dated November 22,.1938, are entitled to rely on the acquisition proceed- 
ings and awards mentionedin para. 8 ofthecomplaint. I amof opinion that the notices referred 
to in para. 4 of the complaint, are illegal, void and ineffective in law, and not binding on the 
plaintiffs. I hold that the said plots of land are exempt from all taxes that might be imposed 
by the Provincial Government. I am of opinion, that the defendant as representing the Govern- 
ment of Bombay, has no right to levy and recover assessment in respect of the ssid plots of land. 
I hold, therefore in favour of tho plaintiffs and against the defendant, on the cage.” 

On appeal, the High Court (Chagla C. J. and Bhagwati J.), on November 9, 1948, 
arrived at the same finding and delivered the following judgment. 


Cmacua C.J. This is an appeal from a judgment of the Revenue Judge, Bombay, 
holding. in favour of the plaintiffs that the Collector of Bombay was not entitled to 
assess the lands in suit. 

The few facts leading up to this appeal may be briefly stated. On November 
22, 1938, the Central Government conveyed to Lady Pochkhanawalla and others 
13 plots admeasuring 8,196 square yards for a consideration of Rs. 1,64,570. On 
March 28, 1939, Lady Pochkhanawalla executed a trust deed in favour of the plain- 
tiffs settling that property on trust. On April 1, 1942, June 11, 1942 and June 
2, 1942, the Collector of Bombay served notices upon the trustees intimating to them 
that he proposed to levy assessment upon the land, with effect from April 1, 1938, 
with regard to 7 plots and with effect from January 1, 1938, with regard to other 
plots at the rate of 5 per cent. of the value of the lands, and on December 21, 1942, 
the Collector issued notices calling upon them to pay the assessment which he had 
fixed. 

Now, these 13 plots formed part of foras lands which were dealt with by Act VI 
of 1851. That Act described in two plans, plan No. 1 and plan No. 2, certain lands. 
Plan No. 2 contained lands which were held for public purposes and plan No. 1 
contained lands in which reversionary rights were in the Hast India Co. and by this 
Act the East India Co. relinquished its reversionary rights in the freehold. But in 
relinquishing the rights under s. 2 the rents which were payable in respect of these’ 
foras lands were reserved. Therefore, the effect of this statute was that those lands 
which were described in plan No. 1 were converted into freehold lands subject to 
the payment of assessment which was then being paid by the owners of these lands 
and under s. 4 of the Act these lands were not exempt from being liable to any future 
general taxes on lands in Bombay. Now, it is clear that the future general taxes 
referred to in this clause had no connection with the payment of assessment. Assess- 
ment is a rent payable by the owner of land to Government. General tax is a pay- 
ment entirely different in its nature and character. This Act was repealed by Act 
IV of 1870, but the repealing Act expressly saved the rights created by Act VI of 
1851. Now, in the course of the hearing before the learned revenue Judge the 
Crown made certain important admissions and those admissions are that the plots 
in suit formed part of the lands marked upon plan No. 1 referred to in Foras Act, 

_ 1851, that these lands were being assessed at the rate of 9 reas per burga. We have 
been told at the bar that 9 reas represent a very small sum and burga is approxi- 
mately one acre. It was also admitted on behalf of the Crown that between the 

. year 1865 and 1868 these plots of lands were acquired by the Central Government 
for the purposes of the B. B. & O. I. Railway and as these lands were not found 
necessary for the purpose of the B. B. & C. I. Railway, they were ultimately sold to 
Lady Pochkhanawalla in 1938. The Crown also admitted that notwithstandi 
diligent search it was not in a position to trace and produce records of the land 
acquisition proceedings. Only one award was produced which related to some of 
the plots in suit. . 

Now, the right of the Crown to assess is founded on Act IL of 1876. Apart from 
this Act, it is clear thatthe Sovereign has an inherent right to levy assessment upon 
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all lands ; and s. 8 really reproduces that right with certain important limitations. 

Section 8 (of the Bombay City Land Revenue Act, 1876) provides that : 

“Tt shall be the duty of the Collector, subject to the orders of the Provincial Government, 
to fix and to levy the assessment for land-revenue. When there is no right on the part-of the 
superior holder in limitation of the right of the Provincial Government to assess, the assesement 
shall be fixed at the discretion of the Collector subject to the control of the Provincial Government. 
When there is a right on the part of the superior holder in limitation of the right of the Provincial 
Government, in consequence of a specific limit to assessment having been established and 
preserved, the assessment shall not exceed such specific limit.” 

Therefore, what we have to consider is whether in this case a right has been establish- 

ed on the part of the superior holder who are the plaintiffs, in limitation of the right 

of the Provincial Government, to limit the assessment to a particular limit. It is 
well settled that the burden of establishing such a limitation lies upon the subject. 

Such a limitation is in derogation of the inherent right of the Sovereign to which I 
- have just referred to levy assessment upon all lands, and it has been held by the 
Privy Counoil that under this limitation it would be open to the subject to establish 
not only that a certain enhancement has been fixed beyond which the Crown could 
not raise the assessment but also that the Crown was not entitled to levy any assess- 
ment at all. That proposition was established in Kamala Vahujt v. Collector of 
Bombay}, where a Hindu lady claimed that she was not entitled to pay any assess- 
ment in respect of certain land on which there was a temple. She claimed total 
exemption and it was conceded at the bar before their Lordships of the Privy 
Council that total exemption could only be claimed under s. 8 and. the limitation 
set out there and that the words used, however inartistic and awkward, were wide 
enough to cover the case not only of a specific fixed payment but also of total ex- 
emption. 

Now, what we have to consider is what was the effect of the acquisition by the 
Central Government of the lands in suit. It is not seriously disputed by Govern. 
ment that so long as the lands remained foras lands covered by Act VI of 1851, 
the liability to pay assessment was limited to the amount I have indicated earlier, 
but'the contention of the Government is that the position radically changed when 
the lands were acquired by the Central Government. Now, these lands were acquir- 
ed by the Central Government under Land Acquisition Act VI of 1857, and s. 8 
of that Act provides that : 

“when the Collector or other Officer has made an award or directed a reference to arbitration, 
he may take immediate possession of the land which shall thenceforward be vested absolutely 
ein the Government, free from all other estates, rights, titles and interests.” 

Therefore, the Central Government acquired these lands as a result of the acquisition 
proceedings free from all estates, rights, titles and interests, and the lands vested 
absolutely in: the Central Government. Therefore, the Central Government were 
not even under a liability to pay the assessment which was payable by the holders 
of these lands. The Act provides a machinery whereby the rent payable to the 
Provincial Government by the persons from whom the land was acquired was to be 
assessed, and as a result of that asseasment under s. 8 the Central Government 
became the absolute owners of the property free from any claim as to rent and the 
Provincial Government, as it were, were paid off with regard to their claim for assess- 
ment under the Foras Act. Therefore, when the Central Government came to, 
convey these properties to Lady Pochkhanawalla the position was that the Central 
Government were the absolute owners of the lands and the lands were not subject 
to the payment of any assessment, and Lady Pochkhanawalla acquired from the 
Central Government this freehold free from any liability to pay assessment. There- 
fore, there was a specific limitation upon the right of the Provincial Government to 
levy any assessment as a result of the conveyance of the freehold by the Central 
Government to Lady Pochkhanawalla. 

Mr. Shah on behalf of the Government has argued that although the Central 
Government was not liable to pay any assessment as soon as the land was conveyed 
to Lady Pochkhanawalla the right of Government to levy assessment was resumed 
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and there was no limitation upon that right. That, in our opinion, is an entirely 
erroneous contention, because Lady Pochkhanawalla acquired the title which must 
be traced from the time when the land was foras land subject to the payment of a 
fixed assessment. The acquisition by the Central Government put an end to the 
payment of that assessment, and what Lady Pochkhanawalla ultimately got was 
the title which was vested in the Central Government and that title was an absolute 
title, title to the freehold of the land and without any liability to pay any assessment 
to Government under s. 8 of Act I of 1876. : 

Reliance has been placed by Mr. Shah on a decision of our Court reported in 
Shapurji Jivanji v. The Collector of Bombay’. In that case holders of certain lands 
on the foreshore of Bombay had paid a fixed assessment for 60 years and upwards 
and when Government attempted to enhance the assessment under s. 8 of Act IL 
of 1876 their claim was resisted on the ground that there was limitation upon the 
power of the Government to increase assessment. It was contended that the Act 
was governed by the Foras Act of 1851. That contention was rejected by Mr. 
Justice Scott and Mr. Justice Scott held that strict proof must be given of any right 
set up in derogation of the inherent right of the Sovereign to assess the land at his 
discretion ; and the mere fact that a very small rent has been paid for a considerable 
number of years did not go to show that the Government had forfeited its right to 
enhance the assessment in respect of such lands. It is perfectly true that when we 
have a case of a subject being in possession of land, without more, the right of the 
Sovereign to levy assessment would exist irrespective of the fact that for a long 
number of years the subject has paid no assessment or has paid very small assess- 
ment. But that is not the case we have got here. The land which Lady Pochkhana- 
walla acquired is a Jand which has a history and a title and we have to trace that 
history and trace the title which Lady Pochkhanawalla acquired. The title and the 
history clearly show that in the first instance the land was subject to the limitation 
with regard to fixed assessment and on its being acquired by the Central Government 
even that fixed assessment was relinquished and the land became completely free- 
hold without any liability to pay any assessment. 

It is further urged by Mr. Shah that there is a recital in the conveyance which 
clearly goes to show that the Government reserved their right to levy assessment. 
This provision appears in the habendum clause of the conveyance : 

“To hold the said land and premises unto and to the use of the transferees for ever as joint 
tenants and not as tenants in common subject nevertheless to the payment of all cesses, taxes, ° 
rates, assessments, dues and duties whatsoever now or hereafter to become payable in respect 
thereof.” ° 
In our opinion, it is clear that this provision does not impose upon the vendee any 
new or fresh liability. He is made liable to pay such taxes and assessments as he 
was already liable to pay or which he might be liable to pay in law in future. The 
question, therefore, which still remains to be determined is whether at the date this 
conveyance was executed the vendee was liable to pay any assessment. 

The result, therefore, is that we agree with the learned revenue Judge that the 
Collector of Bombay is not entitled to assess this land. The appeal, therefore, fails 
and must be dismissed with costs. 


Buaawatt J. I agree. I may, however, add that the manner in which the 
Collector made an attempt to levy assessment with retrospective effect and persisted 
in the same was absolutely unjustifiable in view of the decision of this Court in 
Shapurji Jivanji v. The Collector of Bombay*. As early as 1885 it had been decided 
by this Court that the Collector was not entitled to levy any enhanced rate of assess- 
ment with retrospective effect and this position was pointed out by the plaintiffs 
in their letter dated Juno 22, 1942, which they addressed to the Collector in the 
course of the correspondence which took place before these proceedings took place. 
Even though this position was pointed out by the plaintiffs the Collector reiterated 
his contentions and repeated. hia intention to levy the assessment as he had previously 
intimated at the rate of 5 per cent. of the value per square yard from January, 1938. 


1 (1885) I. L. R. 9 Bom. 488. 2 (1885) I. L. R. 9 Bom. 483. 
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In our opinion in view of the decision of long standing which I have referred to 
above, it was not legitimate te make the attempt and persist in the same, 


The defendant appealed to the Supreme Court. 


C. K. Daphiary, Solicitor-General for India, with Porus A. Mehta, for the appellant. 
M. O. Setalvad, Attorney-General for India, with Sir Jamshedji Kanga, R. J. 
Kolah and Rajinder Narain, for the respondents. 


VENKATARAMA AyvaR J. The point for decision in this appeal is as to the liability 
of certain lands situated within the City of Bombay to be assessed to revenue under 
the Bombay City Land Revenue Act No. IT of 1876. These lands were originally 
known as foras lands, and the rights of the occupants of those lands were settled 
by Bombay *Act No. VI of 1851, called the Foras Act. What these rights aro is a 
matter in controversy between the parties, and will be presently considered. Bet- 
ween 1864 and 1867 the Government acquired these lands for the purpose of the 
B.B. & C.I. Railway under the provisions of Land Acquisition Act No. VI of 1857. 
On. November 22, 1938, these lands, being no longer required for the purpose of the 
Railway, were sold by the Governor-General to Lady Pochkhanawalla and others 
as joint tenants under a deed, exh. A. On March 28, 1939, the survivor of the 
purchasers under exh. A conveyed the lands in trust under exh. B, and the respon- 
dents are the trustees appointed under that deed. 

In April 1942 the appellant, acting under the provisions of Bombay Act No. II 
of 1876, issued notices to the respondents proposing to levy assessment on the lands 
at the rates mentioned therein, and calling for their representation. In their reply, 
the respondents denied the right of the appellant to assess the lands to revenue, and 
followed it up by instituting two guits before the Revenue Judge for establishing 
their rights. In their plaints, they alleged that under the provisions of the Foras 
Act the maximum assessment leviable on the lands was 9 reas per burga, and that 
the Government had no right to enhance it; that the effect of the land acquisition 
proceedings between 1864 and 1867 was to extinguish the right of the State to levy 
even this assessment, and that further, having purchased the properties absolutely 
from the Governor-General under exh. A, they were entitled to hold them with- 
out any liability to pay revenue thereon. They accordingly prayed for a declaration 
that the Government had no right to levy any assessment on these lands, or, in the 

+ alternative, that such assessment should not exceed what was payable under Bombay 
Act No. VI of 1851. The appellant contested the suit. The Revenue Judge held 

. that as a result of the land acquisition proceedings between 1864 and 1867, the lands 
vested in the Government freed from any liability to pay assessment, and that 
when the Governor-General transferred them under exh. A without reserving 
the right to assess them, the purchasers had the right to hold them without any 
liability to pay revenue. He accordingly granted a declaration that the appellant 
had no right to levy assessment, and that the notices issued by him under Act No. 
II of 1876 were illegal. On appeal by the defendants to the High Court of Bombay, 
it was held by Chagla C. J., Bhagwati J. concurring, that Act No. VI of 1851 im- 
posed a specific limit on the right of the Government to levy assessments on the lands 
in question, that, further, by reason of the land acquisition proceedings the right of 
the Provincial Government to levy assessment even within the limits prescribed by 
Act No. VI of 1851 was extinguished, and that when the lands were transferred 
by the Central Government to Lady Pochkhanawalla and others, they got them as 
revenue-free lands. In the result, the appeal was dismissed. This appeal by special 
leave is directed against this decision. 

The statutory authority under which the appellant seeks to levy. assessment on 
the lands is s. 8 of Bombay Act No. II of 1876, and it is as follows : 

“It shall be the duty of the Collector, subject to the orders of Government, to fix and to 
levy the assesament for land-revenue. 

When there is no right on the part of the superior holder in limitation of the right of Govern- 
mont to assess, the assassment shall be fixed at the disoretion of the Collector subject to the control 
of Government. 

When there is a right on the part of the superior holder in limitation of the right of Govern. 


a 
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ment, in consequence of a specific limit to assessment having been established and preserved, 
the assessment shall not exceed such specific limit.” 

It was on the footing that the respondents were ‘superior holders’ as defined in the 
Act, that the appellant issued notices to them in April 1942. In their reply to the 
notices and in the plaints, the respondents did not dispute that position, but only 
contended in terms of s. 8 that they had a specific right in limitation of the right of 
the Government to assess the lands ; and the entire controversy in the Courts below 
was whether they had established that right. No contention was raised that they 
were not superior holders as defined in the Act, and that, in consequence, no assess- 
ment could be imposed on the lands under s. 8 of the Act. 

In the argument before us, the contention was sought to be raised for the first 
time by the learned Attorney-General that the prooeeaniga taken by the Collector 
under s. 8 were incompetent, as that section would apply only to l&nds held by 
superior holders, that the definition of ‘superior holder’ in s. 3(4) as meaning “‘the 
person having the highest title wnder the Provincial Government to any land in the 
City of Bombay” would take in only persons who held on a derivative tenure from 
the Government, that persons who acquired lands fromm the Government under an 
outright sale could not be described as ‘superior holders’ within s. 3(4), and that the 
lands held by the respondents were therefore outside the operation of s. 8. 

On behalf of the appellant, the learned Solicitor-General objected to this question 
being allowed to be raised at this stage of the proceedings, as that would involve 
investigation of questions of fact and of law, such as whether under the tenures in 
the City of Bombay, owners held the lands as superior holders, whether under 
Indian jurisprudence what was paid by the occupier of land was rent or revenue, 
whether the prerogative right of the Crown to assess lands subsisted in the Presidency 
Towns of Calcutta, Bombay and Madras and several other questions, for the decision 
of which there were not sufficient materials. This objection must be upheld. In 
view of the fact that the respondents have, at all stages, claimed immunity from 
assessment on the basis of s. 8, we do not consider that it would be proper to allow 
them now to change their front, and take up a stand wholly inconsistent with what 
they had taken, ia that involves an investigation into facts which hag not been 
made. We must, therefore, proceed on the footing that the respondents are ‘superior 
holders’ as defined in s. 3 (4) of Act No. II of 1876, and that their rights are to be 
determined in sccordance with s. 8 of the Act. 

Construing that section, the Privy Council laid down in Goswamint Shri Kamala * 
Vahoojs v. Collector of Bombay! two propositions: that though the language of | 
the section would more appropriately apply when the dispute was as to the quantum ° 
of assessment, the right to levy it not being itself controverted, it was open to the 
superior holder under this section to plead and prove that the State had no right to 
levy any assessment ; and that the burden was on the person who pleaded a limita. 
tion on the right of the State to assess, to clearly and unequivocally establish it. 
It is, therefore, open to the respondents to plead that the lands are wholly exempt 
from revenue ; but the onus of making it out lies heavily on them. 

The learned Attorney-General has sought to establish a right in the respondents 
in limitation of the right of the appellant to assess the lands on three grounds: (1) 
the Foras Act No. VI of 1851, (2) the land acquisition proceedings under Act No. VI 
of 1857, and (3) the sale deed, exh. A. Taking first the Foras Act: For a correct 
appreciation of its provisions, it is necessary to refer to the history of the lands, 
which are dealt with therein. The Island of Bombay once formed part of the 
Portuguese Dominions in India. In 1661 when Princess Infante Catherine was 
married to King Charles II of England, it was ceded by the King of Portugal to the 
British Crown ab dowry, and by a Royal Charter dated March 27, 1668, King Charles 
II granted it to the Hast India Company. At thet time the Island consisted only of 
the Fort and the town, and “‘outside the walls of the town it was scarcely more than 
rock and marsh which became a group of islands every day on high tide”. Vide 
Shapurji Jivanji v. The Collector of Bombay*. It appears from Warden’s Report 


1 (1037) L. R. 647. A. 334, 2 (1885) I. L. R. 9 Bom. 483, 488. 
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on the Landed Tenures in Bombay and Le Mesurier’s Report on the Foras lands, 
that during the 18th Century the East India Company started reclaiming these 
lands, and invited the inhabitants to cultivate them, at first without payment of 
any assessment and subsequently on favourable rates. These payments were called 
“Foras”. The meaning of this word is thus explained by Westropp J. in his note at 
page 40 in Naorojt Beramji v. Rogers! :— ; 

“ ‘Foras’ is derived from the Portuguese word ‘fora’, (Latin foras, from forts a door), signi- 

fying outsides. It here indicates the rent or revenue derived from outlying lands. The whole 
island of Bombay fell under that denomination when under Portuguese rule, being then a mere 
outlying dependency of Bassein. Subsequently the term foras was, for the mæt part, though 
perhaps not quite exclusively, limited to the new salt batty ground reclaimed from the sea, or 
other waste ground lying outside the Fort, Native Town, and other the more ancient settled and 
cultivated grounds in the island, or to the quit-rent arising from that new salt batty ground and 
outlying ground.” 
Thus, the salt batty lands reclaimed from the sea came to be known as foras lands 
by association with the assessments payable thereon called “Foras.” The nature 
of the interest which the occupants had in the foras lands was the subject of consi- 
derable debate in the beginning of the 19th Century. In 1804, the Company resumed. 
some of the foras lands for settling persons displaced in the Town areas, and that 
resulted in a suit by one Sheik Abdul Ambly, wherein the right of the Company to 
resume the lands was challenged. The action failed, the Court upholding the claim 
of the Company to resume them, but at the same time, it observed that its action in 
dispossessing the occupants would “appear and be felt as a grievous hardship, if 
not an open and downright injury”. Vide Warden’s Report on the Landed Tenures 
of Bombay, pages 60 and 61. Thereafter, the Company had the matter further 
investigated, and there were reports on the subject by Warden in 1814 and Le 
Mesurier in 1843. And finally the Company decided to recognise the rights of the 
occupants, and that resulted in the enactment of Act VI of 1851. 

The relevant provisions of the Act may now be noticed. The preamble to the 
Act states that, 

“Whereas the East India Company are legally entitled to the free-hold reversion of the 
several lands heretofore paying a render called foras, the outline whereof is delineated in a plan 
..-and numbered 1, subject to certain tenancies therein at will, or from year to year; whereas 
it is considered expedient as of grace and favour that the rights of the said East India Company 
in all of the lands included in the said plan,...should be extinguished, save as hereinafter mentioned. 
It is enacted as follows.” 4 
Section 2 enacts that : : 

“From and after the said lst day of July, the rights of the said Company in all of the said 
lands mentioned in the said plan No. 1, except those mentioned in the said plan No. 2, shall be 
extinguished in favour of the persons who shall then hold the same respectively as the immediate 
reut-payers to the said Company, saving the rents now severally payable in respect of such lands, 
which shall continue payable and recoverable by distress, or by any means by which land reve- 
nue in Bombay is or shall be recoverable, under any Act or Regulation. ..” 

Section 4 provides : 7 

“Nothing herein contained shall exempt such lands from being liable to any further general 
taxes on land in Bombay...” 

According to the appellant, the effect of these provisions was to grant the lands 
to the occupants on a permanent tenure, heritable and alienable, but not further 
to grant them on a permanent assessment. Reliance was also placed on the decision 
in Shapurji Jivanji v. The Collector of Bombay, where it was held generally that 
the Government had the right under s. 8 of the Act to enhance the assessments on 
foras lands. There is some support for this contention in the provisions of the Act. 
The preamble expressly recites that the occupants were tenants at will or from year 
to year, and that the reversion was with the East India Company. One conse- 
quence of that was that the Company had the right to eject the occupants. Now, 
what the Company did under the Act was to give up that right as a matter of grace, 
because, as already mentioned, it would appear to have invited them to settle on 
the lands and cultivate them, and it did that by extinguishing its reversion as land- 
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lord. In other words, it agreed to confer on the tenants the status of owners of 
lands. If that was all the scope of Act No. VI of 1861, it could not be doubted that 
the rights of the State to enhance the assessments would not be affected, because 
ownership of land does not per se carry with it an immunity from enhancement of 
assessment in exercise of sovereign rights, and occupants of foras lands cannot 
claim to be in a batter position by reason of the Act than owners of lands in ryotwari 
tracts, the assessments on which are liable to periodic revision. But what is against 
the appellant is that s. 2 does not stop with merely extinguishing the reversionary 
rights of the Company. It goes further, and saves expressly “the rents now severally 
payable in respect of such lands”, rent being used here in the sense of assessment, 
and adds “which shall continue to be payable”. Now, the contention of the res- 
pondents is that those words conferred on the Government a right to recover only 
the assessment which was then payable, and that there was thus a ltmitation on 
its right to enhance it. It is common ground that the assessment payable on these 
lands at that time was 9 reas per burga, and exh. N shows that it was at that 
rate that the assessment was collected from 1858 until the lands were acquired by the 
Government in land acquisition proceedings. It is accordingly conténded for the 
respondents that under the Act, the Government could not claim anything more than 
9 reas per burga as assessment on the lands. 


It is urged for the appellant that the words “now severally payable” could not be 
construed as imposing a limitation on the right of the Government to enhance the 
assessment, as they occur in a saving clause, the scope of which was to reserve 
the rights of the Company and not to confer on the occupants rights in addition to 
what the body of the section had granted to them. It is true that the setting in 
which these words occur is more appropriate for reserving rights in favour of the 
Company than for declaring any in favour of the occupants. But to adopt the con- 
struction contended for by the appellant would be to render the words “now severally 
payable” and “which shall continue to be payable” wholly meaningless. Notwith- 
standing that the drafting is inartistic, the true import of the clause unmistakably 
is that while, on the one hand, the right of the Government to recover the assessment 
is saved, it is, on the other hand, limited to the amount then payable by the occu- 
pants. The contention of the respondents that under the Foras Act they acquired 
a specific right to hold the lands on payment of assessment not exceeding what was 
then payable, must, therefore, be accepted. 


We have next to decide what effect the proceedings taken by the Government 
under the Land Acquisition Act No. VI of 1857 during the years 1864 to 1867 have , 
on the rights of the parties. Section 8 of the Act is as follows :— 

“When the Collector or other officer has made an award or directed a reference to arbitra- 
tion, he may take immediate possession of the land which shall thenceforward be vested absolutely 
in the Government, free from all other estates, rights, titles and interests”. 

The contention of the respondents which has found favour with the Courts below 
is that under that section the effect of the vesting of the lands in the Government 
was to extinguish whatever interests were previously held over them, that the right 
of the Government to levy assessment was such an interest, and that it was also 
extinguished. It is argued that when lands are acquired under the Act, the valua- 
tion that is made is of all the interests subsisting thereon, including the rights of the 
Crown to assess the lands, as well as the interests of the claimants therein, that 
what is paid to the owners is not the full value of the lands but the value of their 
interests therein, deduction being made of the value of the right of the Government 
to assess from out of the full value, and that, in effect, there was an award of com- 
pensation for the right to assess, and that, therefore, that right equally with the 
rights of the claimants over the lands would be extinguished. One of the awards 
has been marked as exh, P, and the respondents rely on the recitables therein 
that the compensation to the claimants was “‘for their interest in the said lands.” 
The award, it must be mentioned, directs the Government to pay the claimants the 
amounts specified therein, but contains no provision for payment of any sum as 
compensation to the Government for its right to assess the lands ; nor does it even 
value that right. But the respondents conteaded that the Government being the 
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authority to pay must be deemed to have paid itself, and that, in any event, if they 
were entitled to compensation, their failure to claim it could not affect the result, 
which was that the right to levy assessment would be extinguished. 

We are unable to accept this contention. When the Government acquires lands 
under the provisions of the Land Acquisition Act, it must be for a public purpose, 
and with a view to put them to that purpose, the Government acquires the sum 
total of all private interests subsisting on them. If the Government has itself an 
interest in the land, it has only to acquire the other interests outstanding therein, 
so that it might be in a position to pass it on absolutely for public user. In In the 
Matter of the Land Acquisition Act : The Government of Bombay v. Esufali Salebhai', 
Batohelor J. observed (p. 636) : : 

“In other,words Government, as it seems to me, are not debarred from acquiring and paying 
for the only outstanding interests merely because the Act, which ‘primarily contemplates all 
interests as held outside Government, directs that the entire compensation, based upon the 
market value of the whole land, must be distributed among the claimants.” r 
There, the Government claimed ownership of the land on which there stood buildings 
belonging to the claimants, and it was held that the Government was bound to 
acquire and pay only for the superstructure, as it was already the owner of the site. 
Similarly in Deputy Collector, Calicut Division v. Aiyavu Pillay?, Wallis J. (as he 
then was) observed (p. 341) : 

“Itis, in my opinion, clear that the Act does not contemplate or provide for the acquisition 
of any interest which already belongs to Government in land which is being acquired under the 
Act but only for the acquisition of such interests in the lend as do not already belong to the 
Government.” ` i 
With these observations, we are in entire agreement. When Government possesses 
an interest in land which is the subject of acquisition under the Act, that interest 
is itself outside such acquisition, because there can be no question of Government 
acquiring what is its own. An investigation into the nature and value of that 
interest will no doubt be necessary for determining the compensation payable for 
the interest: outstanding in the claimants, but that would not make it the subject 
of acquisition. The language of s. 8 of Act No. VI of 1857 also supports this 
construction. Under that section, the lands vest in the Government “free from all 
other estates, tights, titles and interests”, which must clearly mean other than those 


+ possessed by the Government. It is on this understanding of the section that the 


award, exh. P, is framed. The scheme of it is that the interests of the occupants 
are ascertained and valued, and the Government is directed to pay the compensation 
fixed for them. There is no valuation of the right of the Government to levy assess- 
ment on the lands, and there is no award of compensation therefor. 

We have so far assumed, with the respondents that the right of the Government 
to levy assessment is an interest in land within the ` meaning of s. 8 of Act VI of 
1857. But is this assumption well-founded? We think not. In its normal 
acceptation, “interest”? means one or more of those rights which go to make up 
“ownership”. It will include, for example, mortgage, lease, charge, easement and 
the like, but the right to impose a tax on land is a prerogative right of the Crown, 
paramount to the ownership over the land and outside it. Under the scheme of the 
Land Acquisition Act, what is acquired is only the ownership over the lands, or the 
inferior rights comprised therein. Section 3 (6) of the Land Acquisition Act No. I 
of 1894 defines a “person interested” as including “all persons claiming an interest 
in compensation to be made on account of the acquisition of land under this Act, 
and a person shall be deemed to be interested in land if he is interested in an ease- 
ment affecting the land”. Section 9 requires that notices should be given to all 
persons who are interested in the land. Under s. 11, the Collector has to value the 
land, and apportion the compensation among the claimants according to their in- 
terest in the land. Under s. 16,.when the Collector makes an award “he may take 
possession of the land which shall thereupon vest absolutely in the Government 
free from all encumbrance”. The word “encumbrance” in this section can only 
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mean interests in respect of which a compensation was made under s. 11, or could 
have been claimed. It cannot include the right of the Government to levy assess- 
ment on the lands. The Government is not a “person interested” within the defini- 
tion in s. 3(b), and, as already stated, the Act does not contemplate its interest being 
valued or compensation being awarded’ therefor. 

It is true that there is in Act No. VI of 1857 nothing corresponding to s. 3(b) of 
Act No. I of 1894, but anexamination of the provisions of Act No. VI of 1857 clearly 
shows that the subject- matter of acquisition under that Act was only ownership 
over the lande or its constituent rights and not the right of the Government to levy 
assessment. The provisions relating to the issue of notices to persons interested 
and the apportionment of compensation among them are substantially the same. 
Moreover, under s. 8 the Government is to take the lands free from all other 
“estates, rights, title and interest”, and “interest” must, in the context, Be construed 
ejusdem generis with “estates” eto., as meaning right over lande, of the character 
of, but not amounting to an estate, and cannot include the prerogative right to assess 
thelands. It must accordingly be held that the effect of the land acquisition proceed- 
ings was only to extinguish the rights of the occupants in the lands and to vest 
them absolutely in the Government, that the right of the latter to levy assessment 
was not the subject-matter of those proceedings, and that if after the award the lands 
were not assessed to revenue, it was because there could be no question of the Govern- 
ment levying assessment on its own lands. 

Then there remains the question whether the sale deed, exh. A, imposes any 
limitation on the right of the Crown to assess the lands. The deed conveys the lands 
to the purchasers absolutely ‘witk all rights, easements and appurtenances what- 
soever’’ to be held “for ever’. It does not, however, recite that they are to be held 
revenue-free. But it is argued for the respondents that where there is an absolute 
sale by the Crown as here, that necessarily imports that the land is conveyed revenue- 
free ; and s. 3 of the Crown Grants Act No. XV of 1895 and certain observations in 
Dadoba v. Collector of Bombay were relied on as supporting this contenion. Section 
3 of Act No. XV of 1895 is as follows: - 

“All provisions, restrictions, conditions and limitations over contained in any such grant 
or transfer as aforesaid shall be valid and take effect according to their tenor any rule of law, 
statute or enactment of the Legislature to the contrary notwithstanding”. 


The contention is thet as the grant is of a freehold estate without any reservation 
it must, to take effect according to its tenor, be construed as granting exemption 
from assessment to revenue. But that will be extending the bounds of s. 3 beyond 
its contents. The object of the Act as declared in the preamble is to remove certain 
doubts ‘‘as to the extent and operation of the Transfer of Property Act, 1882, and, 
as to the power of the Crown to impose limitations and restrictions upon grants 
and other transfers of land made by it or under its authority”. Section 2 enacts 
that the provisions of the Transfer of Property Act do not apply to Crown grants. 
Then follows s. 3 with a positive declaration that “all provisions, restrictions, con- 
ditions and limitations over” shall take effect according to their tenor. Reading 
the enactment as a whole, the scope of s. 3 is that it saves “‘provisions, restrictions, 
conditions and limitations over” which would be bad under the provisions of the 
Transfer of Property Act, such as conditions in restraint of alienations or enjoyment 
repugnant to the nature of the estate, limitations offending the rule against perpe- 
tuities and the like. But no question arises here as to the validity of any provision, 
restriction, condition, or limitation over, contained in exh. A on the ground 
that it is in contravention of any of the provisions of the Transfer of Property Act, 
and there is accordingly nothing on which s. 3 could take effect. 

It is argued by the learned Attorney-General that this limitation on the scope of 
the Act applies in terms only to s. 2, and that s. 3 goes much further, and is general 
and unqualified in its operation. The scope of s. 3 came up for consideration before 
the Privy Council in Jagannath v. Secretary of State*. After setting out that 


section, Lord Wright observed (p. 472) : 
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“These general words cannot be read in their apparent generality. The whole Act was 
intended to settle doubts which had arisen as to the effect of the Transfer of Property Act, 1882, 
and must be read with reference to the general context”... 


In this view, s. 3 must also be construed in the light of the preamble, and so con- 
strued, it cannot, for the reasons already given, have any bearing on the rights of the 
parties. Moreover, that section only enacts that “all provisions, restrictions, condi- 
tions and limitations over ” shall take effect according to their tenor, and what is 
relied on is not any provision, restriction, condition or limitation over, in exh. 
A which according to its tenor entitles the respondents to hold the lands rent-free, 
but the absolute character of the interest conveyed under exh. A. Therefore, s. 
3 does not in terms apply. - ' 

The respondents also relied on certain observations in Dadoba v. Collector of 
Bombay" as gapporting their contention. There, the facts were that the Govern- 
ment had granted one parcel of land to the Free Church Mission of Scotland revenue- 
free under a deed dated October 1, 1884. By another deed dated December 20, 1887, 
they released their right of reversion on two other parcels of Jand held by the Mission 
as tenants but “subject to the payment of taxes, rates, charges, assessments leviable 
or chargeable in respect of the said premises or anything for the time being thereon.” 
On January 16, 1888, the Mission sold all the three parcels to one Janardan Gopal, and 
the Secretary of State joined in the conveyance for effectually releasing the reversion 
of the Government. Before Janardan Gopal purchased the lands, there had been 
correspondence between his solicitors and the Government as tn the assessment 
payable on the lands, and the Government had intimated that it would be 9 pies 
per square yard per annum. Subsequent to the purchase, the Collector raised the 
assessment payable on the lands, and the point for decision was whether he could 
lawfully do so. ` In deciding that he could not, Sir Lawrence Jenkins stated that the 
purchaser had paid full value for the lands in the belief induced by the Government 
that the assessment of 9 pies per sq. yard would be permanent, and that on the facts, 
the case fell within s. 115 of the Indian Evidence Act, and that the Government 
was estopped from enhancing the assessment. He was also prepared to hold that 
the correspondence between the purchaser and the Government prior to the sale 
amounted to a collateral contract not to raise the assessment. Chandavarkar J. 
concurred in the decision, and in the course ‘of his judgment observed (p. 750) : 

“when we have regard to the nature of the transaction, viz., that Government was selling 

* the property out-and-out as any private proprietor—when we look to the whole of the language 
used...the intention of the parties,..must be taken to have been that the purchaser was to be liable 
eto pay the amount of 9 pies per square yard per annum then levied as assessment and no more”. 


These observations have been relied on as supporting the contention that when there 
is an absolute sale by the Government, it amounts to an agreement not to levy more 
assessment than was payable et that time. But the remarks of the learned Judge 
have reference to the recitals in the deed dated December 20, 1887, and the negotia- 
tions between the purchaser and the Government which are referred to in the 
passage, and not to the character of the transfer as an absolute sale ; and the decision 
is based on a finding of ostoppel or collateral contract deducible from the corres- 
pondence between the purchaser and the Government. Neither s. 3 of the Crown 
Grants Act, nor the observations in Dadoba v. Collector of Bombay lend any sup- 
port to the contention that an absolute sale of lands by the Government ipso facto 
confers on the purchasers a right to hold the lands free of revenue. 

The question then is whether on the terms of exh. A such aright could be held 
to have been granted. There was some discussion at the bar as to the correct rule 
of construction applicable to the deed, exh. A. It was argued by the learned 
Solicitor-General for the appellant that being a Crown grant, exh. A should be 
construed in favour of the Crown and against the grantee. On the other hand, it 
was argued by the learned Attorney-General that it should make no difference in 
the construction of the grant, whether grantor was the Crown or a subject, as the 
question in either case was what had been granted ; and that must be determined 
on the language of the deed. When closely examined, it will be seen that there is 
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no real conflict between the two propositions. The former is in the nature of a rule 
of substantive law ; and its scope is that whereas the transferee from a subject: ac- 
quires, unless the contrary appears, all the right which the transferor has in the 
property as enacted in s. 8 of the Transfer of Property Act, a grantee from the 
Crown gets only what is granted by the deed, and nothing passes by implication. 
But when the grant is embodied in a deed, the question ultimately reduces itself 
to a determination of what was granted thereunder. What the Court has to do is 
to ascertain the intention of the grantor from the words of the document, and as 
the same words cannot be susceptible of two different meanings, it makes no difference 
whether they occur in a grant by the Crown or by the subject. If the words used 
in @ grant by a subject would be effective to pass an interest, then those words must 
equally be effective to pass the same interest when they occur in a Crown grant. 
Dealing with this question, Sir John Coleridge observed in Lord v. The Commissioners 
for the City of Sydney! (p. 498) : . 

“But itis unnecessary for their Lordships to say more on this point, because they are clearly 
of opinion, that upon the true construction of this grant, the creek where it bounds the land is, 
ad medium filum, included within it. In so holding they do not intend to differ from old authori- 
ties in respect to Crown grants; but upon a question of. the meaning of the words, the same 
rules of common sense and justice must apply, whether the subject-matter of construction be a 
grant from the Crown, or from a subject ; it is always a question of intention, to be collected from 
the language used with reference to the surrounding circumstances”. 7 

Exhibit A has to be construed in the light of these principles. As already stated, 
there is no recital in the deed that the purchasers are entitled to hold the lands free 
of assessment. On the other hand, it expressly provides that the properties will 
be subject “to the payment of all cesses, taxes, rates, assessments, dues and duties 
whatsoever now or hereafter to become payable in respect thereof”, which words 
would in their natural and ordinary sense cover the present assessment. In Dadoba 
v. Collector of Bombay’, the Court had to. consider a clause similar to the above 
contained in a deed executed by the Government in favour of the Mission on Decem- 
ber 20, 1887. Discussing the effect of this clause on the rights of the plaintiff to 
hold the property permanently on an assessment of 9 pies per square yard, Chanda- 
varkar J. observed (p. 751): i . 

“Whon that decd says that the property was sold ‘subject to the payment of all taxes, rates, 

chargos, assessments leviable or chargeable’, it leaves the question open as to what the taxes eto., 
are which are ‘leviable or chargeable’. Extrinsic evidence of that is admissible, for it neither . 
contradicts nor varies the terms of the deed, but explains the sense in which the parties under- 
stood the words of the deed, which, taken by themselves, are capable of explanation : see Bank N 
of New Zealand v. Simpson?” . 
Tn that case, the dispute was not as to the liability to pay any assessment but to 
the quantum of assessment payable, and it was a possible view to take that the 
clause in question was not decisive on that question, and that it was left open. 
But here, the question is whether a right was granted to the purchasers to hold the 
lands free from liability to be assessed, and the clausein exh. A clearly negatives 
such a right. Even if we are to regard the question as left open, as observed in 
Dadoba v. Collector of Bombay, it will not assist the respondents, as they have not 
established aliunde any right to hold the lands free from assessment. It must, 
therefore, be held that far from exempting the lands from liability to be assessed 
to revenue, exh. A expressly subjects them to it. 

It was finally contended that even if the land acquisition proceedings between 
1864 and 1867 had not the effect of extinguishing the right of the Government to 
levy assessment, and that even if exh. A conferred on the purchasers no. right to 
hold the land revenue-free, the assessment which the Government was entitled to 
levy under s. 8 of Act No. IT of 1876 was limited to what was payable under the 
Foras Act No. VI of 1851, and that the appellant had no right to levy assessment 
at a rate exceeding the same. The argument in support of the contention was that 
{t was an incident of the foras tenure under which the Jands were held, that the 
occupants were bound to pay only a fixed assessment, that the incident was annexed 
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to the lands, and was inseparable therefrom, that between the dates when the lands 
were acquired under the Land Acquisition Act No. VI of 1857 and November 22, 
1938, when they were sold under exh. A they continued to retain their character 
as foras lands, that if no assessment was paid on the lands during that period, it 
was because the hand to pay and the hand to receive were the same, that when they 
came to the respondents under exh. A, they became impressed. with the foras 
tenure, and that, in consequence, they were liable to be assessed. only at the rate 
payable ander ‘Act No. VI of 1851. 

This contention is, in our judgment, wholly untenable. When the lands were 
acquired under the Land Acquisition Act No. VI of 1857, the entire “estate, right, 
title and interest” subsisting thereon became extinguished, and the lands vested in 
the Government absolutely freed from foras tenure, and when they were sold by 
the Government under exh. A the purchasers obtained them as freehold and not 
as foras lands. As the tenure under which the lands were originally held had 
become extinguished as a result of the land acquisition proceedings, it was incapable 
of coming back to life, when the lands were sold under-exh. A. 

In support of the contention that the incidents of the foras tenure continued to 
attach to the lands in the hands of the respondents, the learned Attorney-General 
relied on the following observations of Das J. in Collector of Bombay v. Municipal 
Corporation of the City of Bombay! (p. 52) :— 

“... The immunity from the liability to pay rent is just as much an integral part or an in- 
oppeenio inoident of the title so acquired as is the obligation to hold the land for the purposes 
of a market and for no otber purpose”. 

But the point for decision there was whether the Municipal Corporation of Bombay 
could, acquire by prescription a right to hold the lands rent-free, they having entered 
into possession under a resolution of the Government that no rent would be charged. 
And the passage quoted above merely laid down that when title to the land was 
acquired by the Municipal Corporation by prescription, one of the rights acquired 
as part of the prescriptive title was the right to hold the lands revenue-free. But 
the question here is whether the right to hold the lands under a fixed assessment 
survived after the acquisition by the Government under the land acquisition proceed- 
ings, and that depends on the effect of s. 8 of Act VI of 1857. If, as observ- 
ed in the above passage, the liability to pay assessment was “an integral part or 
an inseverable incident of the title’, then surely it was also extinguished along with 
the title of the occupants under s. 8 of Act No. VI of 1857. 

. There is another difficulty in the way of accepting the contention of the respondents. 
The Foras Aot was repealed in 1870 by Act No. XIV of 1870 long prior to the date 
of exh. A, and therefore, even if we hold that the foras tenure revived in the 
hands of the purchasers under exh. A, the rights under the Foras Act were no 
longer available in respect of the lands. Section 1 of Act No. XIV of 1870 saves 
rights “already acquired or accrued”, and it is argued that the rights now claimed 
are within the saving clause. But as the lands had all been acquired under Act 
No VI of 1857 between 1864 and 1867 there were no rights in respect of the lands 
which could subsist at the date of the repeal, and the rights now claimed by the 
respondents are not within the saving clause. In the result, it must be held that 
the right of the appellant to levy assessment under s. 8 of Act No. II of 1876 is not 
limited by any right in the respondents. 

We accordingly allow the appeal, set aside the judgments of the Courts below, and 
dismiss both the suits instituted by the respondents with costs throughout. 


Appeal allowed. 
Agent for appellant: R. H. Dhebar. 
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Present: Mr, Justices Bose, Mr. Justice Jagannadhadas, Mr. Justico Venkatarama Ayyar and 
Mr. Justice Sinha. ` 
A. V. D'COSTA v. B. C. PATEL.* 
Paymoni of Wages Act (IV of 1936), Seo. 15—Authority under the Aci—Jurisdiciion to decide 
disputes abou! wages. 

Respondent No. 2 was employed by the Central Railway Administration as & carpenter 
on daily wages and treated as a daily rated casual labourer, Subsequently the Administra- 
tion introduced a scheme which created a cadre of skilled labourers on the scale of monthly 
rates of pay and admitted to it only those who passed a test. Respondent No. '2 did not 
pass the test and continued to serve as an employee on daily wages and was regularly 
paid his wages as such. He applied to the Authority under the Payment of Wages Act, 
1936, to recover the additional amount of wages that would have become payable to him 
hed he been taken up op the cadre of monthly rated employees, complaining that be was 
wrongly not treated as such by the Administration :— 

Held, by Sinha J. (Bose and Venkatarama Ayyar, JJ. agreeing, and Jagannadhadas J. 
dissenting) that the dispute of the nature involved in the case did not fall within the 
purview of the Payment of Wages Act, and that the Authority under the Act had no juris- 
diction to decide it. 

CasE under the Payment of Wages Act. 


N. Lazarus (cespondent No. 2) was employed in 1941 as a carpenter on the daily 
wages of Rs. 3-4-0 and was classed as a daily rated casual labourer by the Central 
Railway Administration (represented by A. V. D’Costa, appellant). Ever rince the 
date of his employment respondent No. 2 was regularly paid his wages at the rate 
of Rs. 3-4-0 per day. 

The Pay Commission recommended that daily rated labour should, as far as possible, 
be replaced by monthly rated labour. Accordingly the Railway Administration 

created a cadre of skilled labourers on monthly wages of Rs.55-130,and admitted to 
it only those who had passed the trade test. Both classes of workmen did the same 
kind of work. Respondent No. 2 did not pass the test and continued to draw only 
the daily wages, but some of his junior employees were admitted to the cadre on 
their going through the test. 

On December 2, 1949, an application was made to B. C. Patel (respondent No. 1), 
the Authority under the Payment of Wages Act, 1936, to recover Rs. -245 as delayed 
wages, i.e. wages which would become payable to him from May to October 1949, , 
had he been sppointed to the cadre of monthly paid workmen. 

On March 2, 1951, respondeut No. 1 allowed the application, observing as follows :— 

“My finding is that the position of the applicant i is not that of casual labourer, but of tempor- 
ary employee. He is entittled to the pay due to ‘temporary employee’ ”. 


The appellant applied to the High Court. 


On June 19, 1951, Shah J. dismissed the petition and delivered the following 
judgment. 


Suan J. This is a group of five miscellaneous applications filed under arts. 226 
and 227 of the Constitution of India. In so far as the applications purport to be 
under art. 227 of the Constitution, I have no jurisdiction to deal with them. The 
jurisdiction under art. 227 which is conferred by way of superintendence over sub- 
ordinate tribunals can be exercised on the Appellate Side of this Court and by a 
division bench. I, therefore, propase to deal with these applications in so far as 
they purport to be under art. 226 of the Constitution. The petitioner himself has 
presented these applications on the Original Side of this Court, but to the extent to 
which they purport to be under art. 227 of the Constitution, ‘they cannot be dealt 
with by me. 

The petitioner is asking for the issue of a writ of certiorari, or a writ or a direction 
or an order in the nature of that writ against the Authority appointed under the 
Payment of Wages Act, IV of 1936, for the purpose of calling for the record and 
proceedings of certain cases before that Authority, and for quashing the proceedings 
and orders passed by that Authority. 


* Decided, March 4, 1955. Civil Appeal No 147 of 1953. 
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It is contended on behalf of the petitioner that that Authority had no jurisdiction 
to pass the orders which he has purported to pass, and therefore this Court is entitled 
to issue a writ of certiorari in respect of all the orders passed by him. 

Now, the few facts which are necessary to be stated in order to understand the 
néture of the contention raised are these. Several employees of the G. I. P. Railway 
Administration applied to the Authority under the Payment of Wages Act for 
payment of “delayed wages” on the ground that for a period of six months prior 
to the applications which are filed, the applicants had not been given their full 
wages and they had been subjected to illegal deductions according to the schedules 
filed along with the applications. It was sı bmitted that the deductions being illegal, 
the applicants were entitled to get a salary on e certain specified scale. In the 
particulars of claim appended to the applications, it was suggested that the illegal 
deductions arose by reason of the fact that the claims of the applicants had boen 
superseded inasmuch as other persons, who were junior to theapplicants, had been 
appointed on permanent scale as skilled workmen, whereas the G. I. P. Railway 
Administration declined to pay to the applicants wages on the daily wages scheme 
and thereby deprived the applicants of their legitimate wages under the prescribed 
scale. 

The Authority under the Payment of Wages Act on a consideration of the matters 
came to the conclusion that the applicants were not “casual labourers,” but were 
“temporary employees” and were entitled to wages due to temporary employees, 
and that those wages should be in the scale of Rs. 55-130 plus the allowances admissible. 
The Authority accordingly passed orders directing the parties to work out the actual 
amount due to the applicants on that basis as deducted wages. 

The Divisional Engineer of the G. I. P. Railway, Parel, has filed the present five 
petitions to this Court contending that it was not open to the Authority appointed 
under the Payment of Wages Act to classify workmen or employees working under 
the G. I. P. Railway Administration and to award to them wages or remuneration 
on the basis of that classification. It is contended that the Authority is only entitled 
to consider the question of wages which are payable to employees, and is not entitled 
to decide any other question which may arise on an application filed by the employees 
before the Authority. 

It is further contended that even on the applications as filed before the Authority, 
in the particulars of claim it was admitted that the applicants in each of the five 

` applications were claiming to obtain remuneration on the basis that they should have 
been considered as skilled workmen on permanent scales and not merely as daily 
*wage- earners as they had all through their employment beon considered by the 
G. I. P. Railway Administration. 

Now, in the applications filed the employees of the G.I. P. Railway Administration 
claim that there has been an illegal deduction in respect of remuneration payable 
to them and in the particulars of claim it has been pointed out that by adopting the 
daily wages scheme the G. I. P. Railway Administration is making an illegal deduction 
in the remuneration payable to them. The jurisdiction of the Authority appointed 
under the Payment of Wages Act is a limited jurisdiction, and by the provisions 
of the Payment of Wages Act, IV of 1936, thé jurisdiction of the civil Courts to deal 
with matters which are triable by the Authority appointed under the Payment of 
Wages Act is expressly excluded, and it is therefore true that the provisions of the 
Payment of Wages Act in so far as they exclude the ordinary jurisdiction of the 
civil Courts must be strictly construed. But I am unable to accept the contention 
that the provision of s. 15 of the Payment of Wages Act, in so far as it confers juris- 
diction upon the Authority appointed under the Act to hear and decide all claims 
arising out of deductions from the wages, or delay in payment of the wages, of persons 
employed or paid, excludes the determination of any question which may be 
incidental to the deduction of the wages or delay in payment of the wages. The 
applicants in each of these five cases claim that there had been an illegal deduction ; 
and for the purpose of ascertaining whether there has been illegal deduction in the 
remunerations payable to the applicants, the Authority was entitled to consider the 
incidental question as to on what basis or according to what classification the salary 
or remuneration was payable to the applicants; and if on a consideration of the 
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evidence before him the Authority was of the opinion that the applicants as 
temporary employees were entitled to remuneration on a certain specified basis, 
it cannot be said that the Authority has decided a question other than the one 
arising out of deductions from the wages. 


Mr. Palkhiwala on behalf of the petitioner has referred me to a judgment of the 
Appeal Court in the matter of A. R. Sarin v. The Authority under the Payment of 
Wages Act Now, in my view the judgment of the Appeal Court does not in any 
manner support the contention sought to be raised on behalf of the petitioner, but is, 
to a certain extent, against the contention raised by the petitioner. Before the 
Appeal Court the only question raised was, whether it was open to the Authority 
under the Payment of Wages Act to decide a question as to damages payable to an 
employee of a Railway Administration, whose services, it was allegad, had been 
wrongfully terminated. The learned Chief Justice in delivering the judgment has 
pointed out : 

“Looking to the whole soheme of the Act and looking to the earlier part of the definition 
(of “wages’’), in my opinion, the sum payable by reason of the termination of his employment 
is not any damages or compensation which a servant would be entitled on a wrongful termination 
of his service.” 


The learned Chief Justice held that it was not open to the Authority under the 
Payment of Wages Act to decide the question whether the applicant was or was not 
an employee of the Railway Administration, and that it was a matter which could 
not fall within the terms of s. 15 of the Payment of Wages Act, and therefore was 
not within his cognizance. The learned Chief Justice examined the scheme of 
the Act and observed : 

“If the employer denies or disputes the fact that the servant was employed by him, it will 
be for the Authority to decide that question, and it is only after the quesfion of employment has 
been decided that the question would arise as to what are the terms of the ‘contract and what 
is the liability of the master under the terms with regard to wages.” 


It was farther observed : 


“The question as to whether X amount or Y amount is due under the terms of the contract 
is a case where wages may not be admitted. The employer may say that X amount is due and 
the servant might say that Y amount is due, and the Authority would have to decide on a true 
construction of the terms of the contract as to what is the amount due. Therefore, the jurisdic- 
tion of the Authority really is to determine the terms of the contract in so far as they relate to ° 
the payment of wages and in so far as he has to decide the liability of the employer to pay wages 
under the term3 of the contract. But thet jurisdiction does not extend to determining tho. 
question as to whether the contract has terminated as alleged by the employer or the contract 
is still subsisting as alleged by the servant.” 

If as observed by the learned Ohief Justice it is open to the Authority under the 
Payment of Wages Act to decide the question whether X amount is due, as contended 
by the employer or Y amount is due as contended by the employee and for that 
purpose to dacide the true offect of the contract between the employer and the 
employee, I see no reason for holding that the Authority under the Payment of 
Wages Act is not entitled to decide the question, whether on a true effect of the 
contractual relation an employee is a casual labourer or a temporary employee. It 
is not contended that as temporary employees the applicants would not be entitled 
to the remuneration which has been awarded by the Authority under the Payment 
of Wages Act. Nor is it contended that there has been any other error of procedure. 
In view of the decision of the Court of Appeal, T see no reason for issuing a rule in 
theso petitions. The petitions are not accepted. 


The appellant appealed. The appeal was heard by Chagla C.J. and Bhagwati J., . 
when their Lordships dismissed it on August 24, 1951, and delivered the following 
judgment : 


Cuacia C. J. This is an application for a writ of certiorari against the decision 
of the Authority under the Payment of Wages Act. Mr. Justice Shah before whom 


I (1951) O.C.J. Miscellaneous Application Tendolkar J. on April 20, 1951, (Unrep.). 
No. 67 of 1951, decided by Chagle C. J., and 
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the petition came held that the decision of the Authority was with jurisdiction and 
refused to accept the petition. In our opinion the learned Judge was right. 

The applicant was engaged as a ca.penter in 1941 by the Railway Authority, and 
from 1941 he worked as a carpenter continuously and without a grade. He was 
being paid as a casual worker, and he claimed wages on the basis of his being a 
temporary employee. Now, the wages to which the employee would be entitled 
as a temporary employee would be higher than what he would be entitled to as a 
casual labourer, and the grievance of the employee was that he was paid less wages 
than those to which he was entitled and therefore be contended that there had been 
an unjustifiable deduction by the employer. 

Now, it is difficult to understand how the decision of the Authority is without 
jurisdiction. What he has found is that the position of the employee was not that 
of a casual labourer but of a temporary employee. It is competent to the Authority 
to determine what the terms of the employment are, because it is only by determining 
the terms of the employment that he can come to the conclusion as to what is the 
quantum of wages to which the employee is entitled, and he found on the evidence 
which he has considered that the employee served the employer not as a casual 
labourer but as a temporary employee. Having found that, it is not disputed that 
the terms of the contract as far as temporary employees are concerned are clear and 
explicit and it is also not disputed that if an employee was a temporary employee 
he had not been paid the proper wages. 

Now, Mr. Palkhiwala’s grievance is that what the Authority has done is to substitute 
a new contract between the parties for the contract which governed their relations. 
If the Authority had done anything of the sort, he was obviously acting without 
jurisdiction. Now, in support of his contention Mr. Palkhiwala has relied on the 
application made by the employee. In his particulars of claim the employee makes 
a grievance of the fact that although he was working from 1941 and although 20 
posts were advertised by the I. O. W. for being filled up in the permanent cadre, 
his juniors were preferred and he was left as a casual worker and was not given the 
wages of a temporary employee. Now, it should be borne in mind that these appli- 
cations and these particulars of claim are preferred by people of very little education 
and with much less knowledge of law. A party may go to the Authority in the belief 
that he has a right in law which he supports on wrong grounds. It would still be 
open to the Authority, if he discovers that the right can be substantiated on proper 
and legitimate grounds, to give that right to the applicant notwithstanding the 
grounds on which he originally attempted to substantiate his right. Therefore, 
-we are not really concerned so much with the application as with the decision of the 
Tribunal which is challenged before us. What is challenged is not the pleadings in 
this case but the finding of the Tribunal and on the ground that that finding was 
without jurisdiction. 

The Authority has in terms found first that the employee served his employer 
from 1941. He has then found that the work done by the employee was identical 
with the work done by those who were classified by the employer or called by the 
employer as temporary employees. He has also referred to a certain trade test 
which was applied in order to fill up the 20 posts advertised by the I. O. W. and he 
has come to the conclusion thatthe trade test wasnot necessary in the case of persons 
doing the work which the employee was doing. On this evidence and on the consi- 
deration of this evidence he has come to the conclusion that the employment of the 
employee was as a temporary employee and not a casual labourer, and on that he 
has come to the conclusion that the terms of employment were that the employer 
was liable to pay higher wages than he has actually paid to the employee. Now, 
this decision may be entirely wrong. The appreciation of evidence may not be 
proper. But if it is a decision with jurisdiction, we are not constituted an appeal 
Oourt to sit in judgment over the decision of the Authority under the Payment of 
‘Wages Act and to correct him on findings which he gives within his jurisdiction. The 
whole attempt of Mr. Palkhiwala before us has been to satisfy us that the decision 
of the Authority is erroneous. We entirely agree with the view taken by the learned 
Judge below that what the Authority was doing was to decide whether on a true 
effect of the contractual relations the employee was a casual labourer or a temporary 
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employee. He has come to this conclusion not by deciding that the employer was 
bound to employ the employee as a temporary employee or by trying to make out a 
new contract in favour of the temporary employee, but on coming to the conclusion 
on the facts and on the evidence that he actually was a temporary employee and he was 
deprived of the wages to which he wes legitimately entitled. 

The result is that the appeal fails and is dismissed with costs. 


The appellant appealed to the Supreme Court. 


M.C. Setaluad, Attorney-General for India, with Porus A. Mehta and P. G. Gokhale, 
for the appellant. 
J. B. Dadachanji, M. V. Jayakar and Rajinder Narain, for respondent No. 2 


Stnna J. (Bose and VENKATARAMA AYYAR JJ., concurring.) Thises an appeal 
by special leave from the order of the High Court of Judicature at Bombay dated 
August 24, 1951, upholding that of a single Judge of that Court sitting on the 
Original Side, dismissing the appellant’s petition under art. 226 of the Constitution 
for a writ of certiorari quashing the order dated January 23, 1951, passed by 
respondent No. 1, the Authority under the Payment of Wages Act (hereinafter 
referred to as the Act), 

The facts leading up to this appeal may shortly be stated as follows: Respondent 
No. 2 is and has been at all material times an employee of the Central Railway 
(formerly called the G. I. P. Rly.) represented by the appellant who has been nomina- 
ted by the Railway Administration as responsible for payment of wages under s. 3 
of the Act. Ever since 1941, respondent No. 2 has been employed by the Railway 
Administration as a carpenter on daily wages, and hasbeen treated as a daily rated 
casual labourer and has been paid his wages at the rate of Rs. 3-4-0 per day. He 
continued receiving his wages at that rate until October 1949 without any demur, 
and granting receipts for the wages thus received. On December 2, 1949, an applica- 
tion was made by one K. N. Pitkar “an official of Registered Trade Union, a person 
permitted by the Authority” under sub-s. (2) of a. 15 of the Payment of Wages Act, 
1936, against the G. I. P. Railway Administration through its Divisional Engineer, 
Parel, Bombay. It was alleged on behalf of respondent No. 2 that his wages due in 
respect of six months from May to October 1949 amounting to Rs. 245 had not been 
paid or had been subjected to illegal deductions as shown in the schedule. The 
schedule will be set out hereinafter. A claim for Rs. 245 plus Rs. 15 by way of com- 
pensation was made. 

The appellant, as the opposite party before the Authority, resisted the claim, 
inter alia, on the grounds :— 

a that Rs. 245 had not been illegally deducted from the wages of respondent 
No. 2; and 

(2) that the claim of respondent No.2, who was employed as a daily rated casual 

labourer on specified daily wages, to be placed on a permanent cadre on the scale 
of monthly rates of pay was unfounded. 
It was further alleged that respondent No. 2 did not come within the purview of the 
Railway Services (Revision of Pay) Rules as he was a daily rated casual labourer 
charged to works and that no rules had been laid down governing the rates of pay 
and the conditions of service of daily rated casual labourers like respondent No. 2. 
Hence his terms of service were the daily wages paid to him all along. It was thus 
contended that there had been no deduction from his wages. In this connection 
reference was made to the award of the Railway Workers Classification Tribunal, 
dated May 28, 1948. 

The Authority by its orders dated January 23, 1951, decided that the position 
of respondent No. 2 was not that of a casual labourer but that of a “temporary 
employee” and that therefore he was entitled to be on the scale of Rs. 55-150 plus 
the allowances admissible. In coming to this conclusion the Authority observed 
that the work done by respondent No. 2 was ofthe same nature as that of a member 
of the permanent staff. ae respondent No. 2 could not be called a casual labourer. 
It also made reference to art. 39(d) of the Constitution containing the direction that 
there should be equal pay for equal work. The Authority also negatived the conten- 
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tion raised on behalf of the appellant that the question of classification of an employee 
was outside its jurisdiction. In pursuance of the said order the Authority allowed 
respondent No. 2’s application by its further orders dated March 2, 1951. 


Against the said orders of the Authority the appellant moved the High Court of 
Judicature at Bombay by an application under art. 226 of the Constitution for quash- 
ing the aforesaid orders. The matter was heard in the first instance by a learned 
single Judge of that Court who by his ordets dated June 19, 1951, dismissed the 
application. The appellant preferred an appeal under the Letters Patent which 
was heard by a division bench of that Court. The division bench by its order 
dated August 24, 1951, dismissed the appeal and agreed with the conclusions of the 
Judge on the Original Side that the Authority had not acted without jurisdiction 
or had not exceeded its jurisdiction in entertaining respondent No. 2’s application. 
On the appeant’s application for leave to appeal to this Court being rejected by the 
High Court, the appellant moved this Court and obtained special leave to appeal 
on February 2, 1953. 


The main controversy between the parties in this Court is whether, having regard 
to the relevant provisions of the Act, respondent No. 1 was competent to pass the 
orders it did, which orders had been upheld by the High Court of Bombay. 


The Authority set up under s. 15 of the statute in question is undisputably a tribunal 
of limited jurisdiction. Its power to hear and determine disputes must necessarily 
be found in the provisions of the Act. Such a tribunal, it is undoubted, cannot 
determine any controversy which is not within the ambit of those provisions. On 
examining the relevant provisions of the Act it will be noticed that it aims at regulat- 
ing the payment of wages to certain classes of persons employed in industry. It 
applies in the first instance to the payment of wages to persons employed in any 
factory or employed by a railway administration; but the State Government has 
the power after giving three months’ notice to extend the provisions of the Act or 
any of them to the payment of wages to any class of persons employed in any class 
or group of industrial establishments. “Wages”? means— 

“all remuneration, capable of being expressed in terms of money, which would, if the terms 
of the contract of employment, express or implied, were fulfilled, be payable...to a person em- 
ployed in respect of his employment or of work done in such employment” (omitting words 
not necessary for our present purpose). ; 

. Séction 3 lays down that every employer or his representative or nominee shall 
be responsible for the payment to persons employed by him of all wages. Section 3 
„provides for fixation of “‘wage-periods” which shall not exceed one month in any 
case. Section 5 indicates the last date within which, with reference to the particular 
wage-period, wages shall be paid. Section 7 lays down that the wages of an employed 
person shall be paid to him without deductions of any kind except those authorized 
by or under the Act. Section 7(2) in cls. (a) to (k) specifies the heads under which 
deductions from wages may be made, namely, fines; deductions for absence from 
duty; deductions for damage to or loss of goods of the employer ; deductions for 
house accommodation supplied by the employer; deductions for amenities and 
services supplied by the employer; deductions for recovery of advances or for 
adjustment of overpayments of wages; deductions of income-tax payable by the 
employee ; deductions to be made under orders of a Court or other competent 
authority ; deductions for subscriptions to, and for repayment of advances from 
any provident fund; deductions for payments to co-operative societies, etc.; and 
finally, deductions made with the concurrence of the employed person in furtherance 
of certain schemes approved by Government. No other deductions are permissible. 
Tt is also laid down that every payment made by the employed, person to the employer 
or his agent shall be deemed to be deduction from wages. Each of the several heads 
óf deductions aforesaid is dealt with in detail in ss. 8 to 18. Section 8 lays down the 
conditions and limits subject to which fines may be imposed and the procedure for 
imposing such fines. It also requires a register of such fines to be maintained by 
the person responsible for the payment of wages. Section 9 deals with deductions 
on account of absence from duty and prescribes the limits and the proportion thereof 
to wages. Section 10 similarly deals with deductions for damage or loss to the 
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employer and the procedure for determining the same. Like s. 8, this section also 
requires a register of such deductions and realizations to be maintained by the 
person responsible for the payment of wages. Section 11 lays down the limits of 
deductions for house accommodation and other amenities or services which may 
have been accepted by the employee, subject to such conditions as the State Govern- 
ment may impose. Section 12 lays down the conditions subject to which deductions 
for recovery of advances may be made from wages. Finally s. 13 provides that the 
deductions for payment to co-operative societies and insurance echemes shall be 
subject to such conditions as the State Government may prescribe. Section 14 makes 
provision for the appointment of Inspectors for carrying out the purpose of the Act, 
with power to enter on any premises and to examine any registers or documents 
relating to the calculation or payment of wages and to take evidence on the spot. 
His function is to see that the registers or documents prescribed by jhe Act con- 
taining the necessary entries as regards deductions and other matters have been 
properly kept by the employers or their agents in order to be able to ascertain 
whether any deductions from wages in excess of the provisions of ss. 7 to 13 aforesaid 
have been made. We then come tos. 15 which makes provision for the appointment 
of the Authority “to hear and decide for any specified area all claims arising out of 
deductions from the wages, or delay in payment of the wages of persons employed 
or paid in that area.” Where the Authority finds that any deduction has been 
made from the wages of an employed person or the payment of any wages had been 
delayed, he may, at the instance of the wage earner himself or any legal practitioner 
or any official of a registered trade union authorized in writing to act on his behalf, 
or any Inspector under the Act or any other person acting with the permission 
of the Authority, after making such enquiry as he thinks fit and after giving an 
opportunity to the person responsible for the payment of wages under s. 3 to show 
cause, direct the refund to the employed person of the amount deducted or the 
payment of delayed wages together with such compensation as he may determine. 
The section also lays down the limits and conditions of his power to direct payment 
of compensation to the employed person or of penalty to the employer, ifhe is satisfied 
that thé application made on behalf of an employee was either malicious or vexatious. 
His determination is final subject to a very limited right of appeal under s. 17. 
Section 18 vests the Authority with all the powers of a civil Court under the Code 
of Civil Procedure, for the purpose of taking evidence, of enforcing the attendance 
of witnesses:and of compelling the production of documents. Section 22 lays down , 
that no Court shall entertain any suit in respect of wages or of deduction from wages 
in so far as the claim forms the subject-matter of a pending proceeding under the 
Act or has formed the subject of a direction in favour of or against the plaintiff under * 
s. 15, or which could have been recovered by fhe application under that section. 
Section 26 empowers the State Government to make rules to regulate the procedure 
to be followed by the authorities and Courts referred to in ss. 15 and 17 and provides 
that rules may be made inter alia, requiring the maintenance of records, registers, 
returns and notices necessary under the Act and the display in a conspicuous place 
of notices specifying the rates of wages payable to personsemployed on such premises; 
and prescribing the authority for making a list of acts and omissions in respect of 
which fines may be imposed and the procedure for imposing such fines. 


We have set out above in some detail the relevant provisions of the Act in order 
to point out that those provisions are not applicable to the complaint made in the 
present case. In this connection it is necessary to set out in extenso the “particulars 
of claim” in the schedule appended to his application which are as follows : - 


“The applicant is working as a carpenter-mason with the opposite party under I.0.W., 
Byoulla. According to the orders on introduction of the prescribed scales, the Railway Adminis- 
tration has to make the staff working under 1.0.W. on permanent monthly wages scheme unde 
the rules of the presoribed scales. The applicant along with others was up till now under daily 
wages scheme. About 20 posts under I.0.W. where the applicant is working were to be made 
permanont. The opposite party in supersession of claim of the applicant has confirmed his 
junior on the permanent scales as a skilled workman in the scale of 65-3-85-4-125-5-130, where- 
as the opposite party continued to pay the applicant on daily wages scheme thus depriving him 
of his legitimate wages under the presoribed soale, which resulted in the monetary loss to the 
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applicant of Rs. 40-13-4 per month. Notice on behalf of the applicant was served on this 
count on the opposite party but of no avail and hence this application. The juniors have 
been paid under the prescribed scales from April, 1949, from which date the applicant was also 
entitled to the prescribed scale 55-130 (scale for skilled workman)”, 


There is no allegation of delay in payment of wages inasmuch as it is not the 
respondent’s case that his wages were not paid within the time limit laid down in s. 5; 
nor are there allegations to show that any payments have been made by the employed 
person to the employer or his agent which could be deemed to be a deduction from 
his wages within the meaning of s. 7. None of the categories of deductions as laid 
down in s. 7 have been referred to. In other words, it is not alleged that his wages 
were so much and that so much had been deducted under any of the heads set out 
under s. 7(2). The allegations made by the respondent only amount to saying that 
he had been, paid his actual wages as fixed by the railway administration but that 
after the introduction of the suheme of upgrading of persons employed under the 
daily wages scheme, others who were junior to him had been placed on the monthly 
wages scheme whereas his claim to be so placed had been ignored. The respondent’s 
main grievance, therefore, appears to be that he had not been paid wages on the 
scale to which he would have been entitled if he had been placed on the monthly 

wages scheme. 

Tn our opinion, the scheme of the Act as set forth above shows that if an employee 
were to state that his wages were, say Rs. 100 per month, and that Rs. 10 had been 
wrongly deducted by the authority responsible for the payment of wages, that is 
to say, that the deduction could not come under any one of the categories laid 
down in s. 7(2), that would be a straight case within the purview of the Act, and the 
Authority appointed under s. 15 could entertain the dispute. Butit is said on behalf 
of the respondent that the Authority has the jurisdiction not only to make directions 
contemplated by sub-s. (3) of s. 15 to refund to the employed peraon any amount 
unlawfully deducted but also to find out what the terms of the contract were so as 
to determine what the wages ofthe employed person were. There is no difficulty 
in accepting that proposition. If the parties entered into the contract of service, 
say by correspondence and the contract is to be determined with reference to the 
letters that passed between them, it may be open to the Authority to decide the 
controversy and find out what the terms of the contract with reference to those letters 
were. But if an employee were to say that his wages were Rs. 100 per month which 
he actually received as and when they fell due, but that he would be entitled to 
higher wages if his claims to be placed on the higher wages scheme had been recognized 
and given effect to, that wovld not, in our opinion, be a matter within the ambit of 
his jurisdiction. The Authority has the jurisdiction to decide what actually the terms 
of the contract between the parties were, that is to say, to determine the actual wages; 
but the Authority has no jurisdiction to determine the question of potential wages. 
The respondent’s complaint in the present case comes within the latter illustration. 
If the respondent’s claim to be placed on the scheme of higher wages had been unduly 
passed over by the appellant, if indeed he.had the power to do so, the obvious remedy 
of the respondent was to approach the higher authorities of the railway administration 
by way of departmental appeal or revision ; but instead of doing that, he has sought 
his redress by making his claim before the Authority under the Act. The question 
is, has the Authority the power to direct the appellant or his superior officers who may 
have been responsible for the classification, to revise the classification so as to upgrade 
him from the category of a daily wage earner to that of an employee on the monthly 
wages scheme. If the respondent had been on the cadre of monthly wages and if 
the appellant had withheld his rise in wages to which he was automatically entitled, 
without any orders of his superior officers, he might justly have claimed the redress 
of his grievance from the Authority under the Act, as it would have amounted.to an 
underpayment. But in the present case, on the case as made on behalf of the 
respondent, orders of the superior officers were necessary to upgrade him from a daily 
wage earner to a higher cadre. The Authority under the Act has not been empowered 
under s. 15 to make any such direction to those superior officers. The appellant is 
responsible to pay the respondent only such wages as are shown in the relevant 
register of wages presumably maintained by the department under the provisions 
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of the Act, but he cannot be directed to pay therespondent higher wages on the deter- 
ee by the Authority that he should have been placed on the monthly wages 
scheme. 

In that view of the matter it is not necessary to go into the merits of the controversy 
as to what classification as adumbrated by the Railway Workers’ Classification 
Tribunal, and adopted by the railway administration, respondent No. 2, should 
have been brought under. If that question were open to determination by the 
Authority, we would have had to remit the case to the Authority to give a fresh 
opportunity to the parties to adduce all the relevant evidence and then to come to 
its final conclusions, as it appeared to us during the hearing of the case that all 
relevant information had not been placed before the Aithority. But, as, in our 
opinion, that is not a matter within its limited jurisdiction, that contingency does 
not arise. 

For the reasons given above we allow this appeal, quash the orders of the Authority 
and of the High Court, but in the special circumstances of this case we make no order- 
as to costs. 


JAGANNADHADAS J. I regret that I find myself unable to agree. 


Respondent No. 2 before us, employed as a carpenter in the Railway since 
1941, has been working as a daily-rated casual labourer. He claimed that he should 
have been absorbed as a monthly-rated permanent employee and that he has been - 
wrongly superseded. His olaim to be treated as a permanent employee was appa- 
rently not accepted by the Tribunal (the Authority under s. 15 of the Paymont of 
Wages Act for Bombay). But it was held that the position of the applicant is not 
that of a daily-rated casual labourer but that of a monthly-rated temporary employee. 
His claim was treated and upheld by the Tribunal as one substantially based on the 
ground that the Award of the Railway Workers’ Classification Tribunal in relation 
to the recommendations of the Central Pay Commission was approved by the Railway 
Board and directed to be implemented, and that by virtue thereof he was no longer 
a mere casual labourer but was entitled to higher wages on the footing of a monthly- 
rated labourer. No question arises that the order of the Tribunal is bad owing to the 
variation between the claim made and the relief granted. As held by the High 
Court, pleadings in these cases have to be liberally construed. That his claim was 
understood as having been based on the Award of Railway Workers’ Classification 
Tribunal, by the Railway Authorities themselves, is clear from the statement filed , 
on their behalf in answer to the employee’s claim. Apart from the question of 
jurisdiction, the defence was two-fold. (1) The applicant being  daily-rated casual 
labourer, charged to works, the directive of the Railway Board did not apply to him. ° 
(2) Evenifit applied to a person in the situation of the applicant, he was not entitled 
to be brought on to the monthly-rates of pay in the skilled grade, without his 
previously passing a trade test to establish himself as skilled in his trade, and he did 
not i the test. The Tribunal, on the material referred to by it in its order, came 
to the conclusion (1) that the applicant did not fall within the category of work- 
charged staff, (2) that under the Award of the Railway Workers’ Classification 
Tribunal, no trade test was necessary for the applicant who was a carpenter, and 
(3) that as per certain instructions of the concerned authority, the period of casual 
labour was to be limited to six months, and that since this applicant was admittedly 
a casual labourer under the Railway for a much larger period, i.e. since 1941, he 
became entitled to be treated as a temporary employee and not as a casual labourer 
and to receive wages as such. Whether these conclusions are right or wrong is not 
the question before us. The only question is whether or not the Tribunal had the 
jurisdiction to find that the applicant was entitled to the emoluments of a monthly- 
rated temporary employee and not to that of a daily-rated casual labourer, as the 
result of the order of the Railway Board directing implementation of the Award of 
the Classification Tribunal. 

The jurisdiction of the Tribunal arises under s. 15 of the Payment of Wages Act, 
1936 (Act IV of 1936) (hereinafter referred to as the Act). The Tribunal is set up 
to decide “all claims arising out of deductions from the wages or delay in payment of 
wages.” The relief which it is authorised to award is to direct “the refund of the 
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amount deducted, or the payment of the wages delayed.” Such a direction made 
by the Tribunal is final, under s. 17 of the Act, subject to the right of appeal provided 
therein. Under s. 22, no suit lies in any Court for the recovery of wages or of any 
deduction therefrom which could have been recovered by an application under 
s. 16. However limited this jurisdiction of the Tribunal, and however elaborate 
the provisions in the Aot for the preparation and display by the employer of the 
table of wages payable to the employees, and for the inspection thereof by the Factory 
Inspectors, it cannot be supposed that the jurisdiction of the Tribunal is only to 
enforce the wages so displayed or otherwise admitted. Such a narrow construction 
would rob the machinery of the Act of a great deal of its utility and would confine its 
application to cases which are not likely to arise often, in a well-ordered administration 
like the Railways. Indeed, I do not gather that such a construction was pressed 
for, before ws, in the arguments. Even a Tribunal of limited jurisdiction, like the 
one under consideration, must necessarily have the jurisdiction to decide, for itself, 
the preliminary facts on which the claim or dispute before it depends. In the instant 
case, it must have jurisdiction to decide what the wages payable are and, for that 
purpose, what the contract of employment and the terms thereof are. The judgment 
of my learned brothers in this case apparently recognises the jurisdiction of the 
Tribunal as above stated, when it said that the Tribunal has the power “‘to find out 
what the terms of the contract were to determine what the wages of the employed 
person were.” Whether the Tribunal’s decision in this behalf is conclusive or not 
is a matter that does not arise for decision in this case. 

But, it ig said that the Tribunal has no authority to determine the question of 
“potential wages.” Undoubtedly a claim to a higher potential wage cannot be 
brought in under the category of “claim arising out of deduction from the wages or 
delay in payment of the wages” if that wage depended, on the determination by a 
superior departmental or other authority as to whether or not a particular employee 
is entitled to the higher wage—a determination which involves the exercise of 
administrative judgment or discretion or certification, and which would, in such a 
situation, be a condition of the payability of the wage. But there the higher wage 
does not depend upon such determination but depends on the application of, and 
giving effect to, certain rules and orders which, for this purpose, must be deemed to 
be incorporated in the contract of employment, such a wage is, in my view, not a 
prospective wage, merely because the paying authority concerned makes default or 
commits error in working out the application of the rules. In this context it is 
relevant to notice that the definition of “wages” in the Act is “all remuneration 
which would if the terms of the contract, express or implied, were fulfilled, be payable.” 
The word ‘‘were” in this definition which I have underlined, seems to indicate that 
even a “prospective wage” which would be payable on the proper application of 
the rules in the sense which I have explained above may well fall within its scope. 
The wage under the Act is not, necessarily, the immediately pre-existing wage but 
the presently-payable wage. 

In the case before us, the order of the Tribunal proceeded on the view that the 
applicant was presently entitled to be treated as a monthly-rated temporary employee 
and not as a daily-rated casual labourer, by virtue of the directions of the Railway 
Board for the implementation of the scheme of classification and that therefore he 
was entitled to the appropriate higher wege. We have not been shown any material 
to indicate that this higher classification of the applicant depended not on the mere 
application, of the classification scheme and the rules thereunder, to him but upon 
any determination by a departmental higher authority. If it was the latter, un- 
doubtedly the Tribunal cannot claim to sit in judgment over that determination, 
whether it was right or wrong. Such determination, if wrong, could be corrected 
only by a further departmental appeal, if any, available. But the Tribunal had, 
to my mind, the authority to find whether the applicant’s case falla within the scope 
of determination by the departmental authority or is one of mere app iraton of the 
rules to the facts of this case. Ifthe decision of the Tribunal in this behalf was wrong, 
the appropriate remedy for the Railway Authority was by way of an appeal under 
s. 17 of the Act. Since the finding of the Tribunal in this case involved the case of 
as Many as six persons and the net additional amount ordered was a sum of Rs, 1,341, 
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its finding was appealable under s. 17 of the Act. Whether or not an employee was 
entitled to wages of a higher category than what he was till then drawing would 
depend entirely on the scope of the rules with reference to which he is entitled to 


become one in the higher category and it cannot be assumed a priori that such a 


claim is a claim to “prospective wages,” 
8 


In my view, therefore, there is no sufficient reason to reverse the ju 


dgment of the 


learned Judges of the Bombay High Court and this appeal should be dismissed 


with costs. 
Per Curam. In accordance with the 


decision of the majority, the appeal is 


allowed and the orders of the Authority and of the High Court are quashed. 
There will be no order as to costs throughout, 


Appeal allowed. 


ORIGINAL CIVIL. 


Before Mr. Justice Tendolkar. 
CHHOTALAL RAMDAS PATEL v. THE STATE OF BOMBAY.* 


Bombay Land Requisition Aot (Bom. XXXIII of 1948), Secs. 6(4), 18¢—State Government making 
inquiry contemplated under proviso to s. 6(4)—Ewerotse of disorstion in making such inquiry. 
The State Government who are the sole judges as to the nature, extent and scope of 
theinquiry referred to in the proviso to s. 6(4) of the Bombay Land Requistion Act, 1948, 
have, in making the inquiry, to exercise their discretion reasonably. Government cannot in the 
exercise of that discretion pretend to hold an inquiry whilst in fact holding none; and where 

the facts of the case justify an inference or a finding that noinquiry was in fact held although 
there was a pretence of holding an inquiry, the declaration made as a result of such an 


inquiry may be vitiated. 


Roberts v. Hopwood! and Alarakhia v. Oollsctor of Nastk*, referred to. 


The facts appear in the judgment. 


B. A. Palkhivala, with Mre. D. B. Palkhiwala, for the petitioner. 


Muraan J. Mistree, for the respondent. 


* Decided, Soptembesr 80, 1954. O.0.0. 
‘Miscellaneous Petition No. 173 of 1964. 

+ The relovant portions of sections run thus: 

6. (4) Whether or not an intimation under 

- sub-section (J) is given and notwithstanding 
anything contained in section 5, the State 
Government may by order in writing— 

(a) requisition the premises for the purpose 
of the State or any other publio purpose and 
may use or deal with the premises for any such 
purpose in such manner as may appear to it 
to be expedient ; or 

Provided that where an order is to be made 
under clause (a) requisitioning the premises in 
respect of which no intimation is given by the 
landlord, the State Government shall make 
such inquiry as it deems fit and make a de- 
claration in the order that the premises were 
vacant or had become vacant, on or after the 
date referred to in sub-section (1) and such. 
declaration shall be conclusive evidence that 
the premises were or had so become vacant : 

. 13. Publication and service orders.—(1) 
Every order made under section 5, 6, 7, 8A 
or 8B or sub-section (7) of section 9 or seotion 
7 12 shall— 
(a) if it is is an orderof a general nature or 
affecting a class of persons, be published in the 
manner prescribed by rules made in this be- 


(b) if-it is an order affecting an individual, 


corporation, or firm, be served in the manner « 
provided for the service of a summons in Rule 2 
of Order XXIX. or Rule 3 of Order XXX, as 
the case may be, in the First Schedule of the® 
Code of Civil Procedure, 1908; 

(c) if it is an order affecting an individual 
person other than a corporation or firm, be 
ae on the person— a 

+) personally, by delivering or tendering to 
him do order, or oa 

(48) by post, or 

(isi) where the person cannot be found, by 
leaving an authentic copy of the order with 
some adult male member of his family or by 
affixing such copy to some conspicuous part 
of the premises in which he is known to have 
last resided or carried on business or worked 
for gain. 

(2) Where a question arises whether 4 
person was duly informed of an order made in 
pursuance of section 5, 6, 7, 8A or 8B or, sub- 


. Section (7) of section 9 or section 12 compliance 


with the requirements of sub-section (1) shall 
be conclusive proof that he was so informed ; 
but failure to comply with the said require- 
ments shall not preclude proof by other means 
that he was so informed or affect the validity 
of the order. 

1 [1926] A. C. 578. 

2 (1951) 53 Bom. L. R. 369. 
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TENDOLEAR J. This is a petition for an appropriate writ, direction or order 
restraining the State of Bombay from enforcing a requisition order dated March 5, 
1954. The order is made under s. 6(4) (a) of the Bombay Land Requisition Act and 
contains a declaration that the premises specified in the order had become vacant 
in November 1952. 

The main ground on which the petition has been argued before me on behalf of 
the petitioner is that the inquiry which was held prior to the making of the declaration 
that the premises were vacant was of such a character as to amount to no inquiry 
at all, and the argument is that since the holding of an inquiry is a condition precedent 
to the making of such a declaration, the declaration mode without such an inquiry is 
void. It has also been urged that the order of requisition was not served on the 
petitioner and therefore cannot bind him until it is properly served on him. 

Now, the provision for holding an inquiry is to be found in the proviso to s. 6(4) 
which is in these words : 

“Provided that whore an order is to be made under clause (a) requisitioning the premises 
in respect of which no intimation haz been given by the landlord, the State Government shall 
make such inquiry as it deems fit and make a declaration...” 


It is clear, therefore, that the State Government has to make an inquiry, and if in 
fact no inquiry was held, the declaration would be vitiated by the absence of an 
inquiry ; but if an inquiry has in fact been held, then a Division Bench of this Court 
has held in Alarakhia v. Collector of Nasik! that the words “inquiry shall be such 
as it deoms fit” clearly negative the suggestion that the inquiry is of a judicial nature. 
The learned Chief Justice who delivered the judgment of the bench further observes 
(p. 370): : 

“The nature, the extent, the scope of the inquiry is to be determined by Government. 
How can it then be said that there is a statutory requirement that Government should observe 
the rules of natural justice in holding such an inquiry ? Mr. Taraporewala points out, and rightly 
points out, the grave consequences of taking this view of s. 5(2). He says that a man might be 
deprived of his property without being heard and on an ex parte decision. We have had occasion 
in the past to point out what wide powers have been conferred by Government upon executive 
officers and we have also drawn ths attention of Government to the necessity of supplying some 
judicial corrective to important and far-reaching decisions given by executive officers. That 
is a matter of policy with which we are not concerned.” 

, Lt is clear, therefore, that the Government are the sole judges as to the nature, 
extent and scope of the inquiry. Mr. Palkhiwala for the petitioner accepts this 
position but he urges that the inquiry that is held must under all circumstances be æ 

“reasonable inquiry. Mr. Palkhiwala relies on certain observations of Lord Wrenbury 
in the case of Roberts v. Hopwood*. In that case their Lordships were concerned with 
the construction of a section of the Metropolis Management Act, 1855, under which 
the borough council were entitled to pay to their servants “such wages as the council 
may think fit.” It was held by the House of Lords that this discretion conferred 
upon the council must be exercised reasonably and that the fixing of an arbitrary 
sum as payable to a servant would not be a proper exercise of that discretion. In 
this context Lord Wrenbury observes as follows (p. 613): 

“...A person in whom is vested a discretion must exercise his discretion upon reasonable 
grounds. A discretion does not empower a man to do what he likes merely because he is minded 
to do so—he must in the exercise of his discretion do not what he likes but what he ought. In 
other words, he must, by use of his reason, ascertain and follow the course which reason directs, 
He must act reasonably.” . 

There is no doubt, therefore, that despite the use of the words “such inquiry as it 
deems fit’? the Government in making the inquiry has to exercise its discretion 
reasonably. Therefore, while it is true on the one hand to say that the principles of 
natural justice shall not necessarily apply, on the other hand, Government cannot 
in the exercise of that discretion pretend to hold an inquiry whilst in fact holding 
none, and where the facts of the case justify an inference or a finding that no inquiry 
was in fact held although there was a pretence of holding an inquiry, the declaration 
made as a result of such an inquiry may well be vitiated. Having regard to this 


1 (1951) 53 Bom. L. R. 369. 2 [1995] A. C. 578. 
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position in law I will now proceed to consider the facts of this case on which the 
allegation is based that the inquiry held is no inquiry at all. 

On November 23, 1953, the Accommodation Officer issued a show cause notice, 
and this notice called upon the persons to whom it was addressed to see him on 
November 27, 1953, and to produce on that day all available evidence such as (1) food 
ration cards, (2) rent bills, (3) gas and electricity bills, (4) postal.cards or envelopes 
received by him at the said address and any other relevant evidence. On the 
appointed day the petitioner was not in Bombay and he had previously instructed 
his partner one Jayantilal Joshi to apply to the Accommodation Officer for an ad- 
journment. Upon Joshi’s application the Accommodation Officer told him that the 
petitioner would be at liberty to present his case as soon as he returned to Bombay. 
Upon his return to Bombay the petitioner saw the Accommodation Officer on 
November 30, and the Accommodation Officer asked him to submit his Statement in 
writing. Such a statement was submitted on November 30, 1953, and is a long 
document containing information under different heads and under each one of the 
heads the petitioner has offered to produce evidence if called upon to do so. There- 
after on December 7, he got a notice from the Accommodation Officer inviting his 
attention to the original show cause notice of November 23 and intimating that 
as he had failed to comply with that notice he should appeer on December 21, 1953, 
with the written statement and the necessary evidence called for. To this notice 
the petitioner sent a reply on December 12, 1953, in which he rightly pointed 
out that the Accommodation Officer had evidently completely lost sight of the fact 
that he had already submitted a statement on November 30. The letter further 
states that the petitioner considered that his presence would not be necessary but 
inquired whether the Accommodation Officer still wanted him to come. By his 
letter of December 17, 1953, the petitioner was informed by the Accommodation 
Department to see the Accommodation Officer on December 21, 1953. Accordingly 
the petitioner did go and see the Accommodation Officer on December 21 and it is 
his allegation in the petition that on‘this occasion he produced before the Accommoda- 
tion Officer the ration cards and postal communications bearing the address of the 
said premises. The petitioner offered to produce further postal communications 
and the evidence of the tenants and the rent collector in support of his case, but the 
Accommodation Officer told the petitioner that that was not necessary. 

On behalf of the Accommodation Officer it is pointed out that the ration cards 
that were produced showed that the rations were not drawn from the 32nd week of 
1953 and there was no renewal slip for the year 1954 on the ration cards, With 
regard, to the actual request made or the offer made by the petitioner to call further 
evidence, what happened has been recorded in a statement signed by the petitioner 
and it is in these terms : 

“For major portion of 1953 I was in Bombay. I have no evidence to prove this at the mo- 
ment. I will produce it, if required.” . 
Obviously, therefore, what he was told was that evidence to prove that he was for 
the major portion of 1953 in Bombay was not required. It is at once apparent that 
such evidence was not necessarily relevant for the finding at which the Accommodation 
Officer subsequently arrived, viz. that the premises became vacant in November 
1952. But, apart from this, the question is not whether the evidence which the 
patitioner intended to lead was or was not relevant to the inquiry. Ifthe Accommo- 
dation Officer had the authority to determine how much evidence to take as also to 
determine what evidence would be sufficient to enable him to come to a particular 
finding, since the petitioner had set out his full case in a written representation dated 
November 30, 1953, and he had been heard in person on December 21, 1953, and 
further the petitioner hed not, despite specific notice in that behalf, kept ready any 
evidence to adduce on that day when he appeared before the Accommodation Officer, 
I find it quite impossible to say that the Accommodation Officer acted unreasonably 
in closing the inquiry and coming to a conclusion on the basis of the inquiry that 
had been held as indicated above. It was open to him in the first instance to hold 
that tho materials already before him were sufficient to enable him to come to a 
conclusion and that no further material that the petitioner was likely to produce was 
likely to affect the result. It was, secondly, open to him to come to the conclusion 
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that in any event it was the duty of the petitioner to produce all the evidence that 
he had in response to the notice to show cause which specifically called upon him 
to produce all the evidence in his possession, this request having been repeated by the 
letter of December 7, 1953. On the facts of this case, therefore, it cannot, in my 
opinion, be held that the Accommodation Officer conducted the inquiry unreasonably 
nor is there any basis for the suggestion that the inquiry that was held amounts to 
no inquiry at all or to the absence of an inquiry. 

The other ground that has been urged is that the requisition order was not served 
on the petitioner and therefore it does not bind him until it is served on him. What 
actually happened was that the requisition order was pasted on the premises and 
the petitioner had notice of it. Now, s. 13(1) of the Land Requisition Act provides 
for the mode of service of orders, and I will assume in favour of the petitioner that 
the mode applicable to his case, viz. serving it personally on him or by post was not 
followed in this case, although, of course, the case of the State of Bombay is that 
he could not be found and they were entitled to affix a copy to the premises. But 
even so, sub-s. (2) in terms provides that failure to comply with the provisions of 
s. 13(1) does not preclude proof that the party concerned was informed about the 
order. Now, obviously the petitioner himself says that he was informed about the 
order as he read the order pasted on the wall. Sub-section (2) also in terms provides 
that failure to comply with the provisions of sub-s. (1) does not invalidate the order. 
There is, therefore, no substance in this contention. Reliance is, however, placed 
on a certain observation in the judgment to which I was a party in Rao v. Advani 
In that case Mr. Justice Bhagwati, as he then was, had held that the order must be 
addressed to the person concerned, and sitting in appeal the learned Chief Justice 
and myself took the view that it was not necessary so to address it. In this 
context the learned Chief Justice in his judgment observes (p. 402) : 

“... Therefore, it is clear that the validity of the order under section 3 does not depend upon 
its service upon all the persons affected by that order. The most that could be said would be 
that a particular order would not. be effective against any person unless it was served upon him.” 


In that passage we were concerned only with negativing the argument which found 
favour with Mr. Justice Bhagwati, in the first instance that the order must be 
addressed to the individual concerned and it is not sufficient to serve it on him and 
we were not deeling with the mode of service or with what is equivalent to servico 
. under s. 13(2), viz. that the person was informed of the order. These observations 
to which I was a party can only be read to mean that the order must either be served 
under the provisions of s. 13(Z) or it must be shown that the person concerned was 
*informed about the order in some other manner. There is, therefore, no substance 
in the other contention on behalf of the petitioner as woll. 
The result, therefore, is that the petition fails and the petition shall be dismissed 
and the rule discharged with costs fixed at Rs. 500. 
Petition dismissed. 
Attorneys for petitioner: Payne & Co. 
Attorneys for respondent: Little & Co. 


Before Mr. Justice Tondolkar. 
THE AUTOMOBILE PRODUCTS OF INDIA, LTD. v. P. D. VYAS.* 

Industrial Disputes (Bombay) Rules, 1947, Rule 20A—Industrial Disputes Act (XIV of 1947), 
Secs. 16, 33(1)~-Award relating to bonus made by Industrial Tribunal—Appellats Tribunal 
on appeal, varying order relating to bonus—Clarification of Appellate Tribunal’s award by 

Industrial Tribunal— Whether Industrial Tribunal has jurisdiction to clarify such award. 
Under r. 20A of the Industrial Disputes (Bombay) Rules, 1047, tho Industrial Tribunal 
has jurisdiction to olarify an award made by the Labour Appellate Tribunal on appeal from 
the original award made by the Industrial Tribunal under the Industrial Disputes Act, 1947. 


Tsu facts appear in the judgment. 


1 (1949) 61 Bom. L. R. 342. Petition No. 208 of 1954. 
* Decided, October 1, 1954. Miscellancous 
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Murzban J. Mistree, for the petitioners. 

R. J. Joshi, for the State of Bombay. 

D. H. Buch, for respondent No. 4. 

No appearance for respondents Nos. 1, 2 and 3. 


TENDOLKAR J. This is a petition by the Automobile Products of India, Ltd., 
for setting aside by a writ of certiorari or other writ, direction or order a supple- 
mentary award made by the Industrial Tribunal on March 17, 1954. The respondents 
are the Industrial Tribunal as respondent No. 1, the President of the Labour Appellate 
Tribunal and the Member of the Labour Appellate Tribunal as respondents Nos. 2 and 
3 and an employee of the petitioner on behalf of himself and all other employees 
as respondent No. 4. 

The facts that are material for the purpose of determining this petition are few. 
A dispute arose between the petitioncr and its monthly paid employees aa regards 
bonus for the year 1950-51, and the Government of Bombay by an order dated March 
20, 1952, under s. 10(Z) (c) of the Industrial Disputes Act, 1947, referred the dispute 
to the Industrial Tribunal consisting of respondent No. 1. By an award dated 
March 10, 1953, the petitioner was directed to pay a bonus “equivalent to five months” 
basic wages” to the employees. Against this award the petitioner appealed to the 
Labour Appellate Tribunal of India under the Industrial Disputes (Appellate Tribunal) 
Act, 1950. Tho said Tribunal by its decision dated September 8, 1953, varied the 
order relating to bonus by substituting for the words “bonus equivalent to 5 months’ 
basic wages” the words “the bonus granted shall be 5/12th of the basio earnings of 
the year.” Thereafter it appears that by a letter dated December 20, 1953, addressed 
to the Secretary to the Government of Bombay, the General Secretary of the Auto- 
mobile Manufacturers’ Employees’ Association asked for clarification of the decision 
of the Appollate Tribunal and the Government of Bombay requested the Tribunal 
to clarify the award on the question whether ‘‘basio earnings” did or did not include 
over-time wages. By a supplementary award dated February 17, 1954, the Industrial 
Tribunal held that “basic earnings” did include over-time wages. It is this supple- 
mentary award that is challenged on the ground that there was no jurisdiction in 
the Government of Bombay to aek for a clarification and in the Industrial Tribunal 
to make any such clarification. 

[His Lordship after dealing with a point not material to this report proceeded :] 
On the merits of the petition, the clarification was asked for by the Government 
of Bombay under r. 20-A of the Industrial Disputes (Bombay) Rules, 1947. That 
rule is in the following terms: 

“Reforence for interpretation of award.—lf any question arises as to the interpretation of 
any award made by a Tribunal, the State Government may make a roference to the Tribiunal 
for a decision on such question and the Tribunal may decide the matter after hearing the parties.” 
Now, it is the contention of Mr. Mistree for the petitioners that the award of the 
Appellate Tribunal is not an award made by the Industrial Tribunal, and therefore 
under this rule it is not competent for the Industrial Tribunal to interpret that 
award. No doubt it is true that the award of the Labour Appellate Tribunal cannot 
be said to have been mado by the Industrial Tribunal, but Mr. Buch for respondent 
No. 4 has relicd upon the provisions of s. 16 of the Industrial Disputes (Appellate 
Tribunal) Act, 1950, for submitting that the award made by the Appellate Tribunal 
shall be deemed to be an award made by the Industrial Tribunal and shall be given 
effect to in the same mannor as the award of the Industrial Tribunal could have been 
given effect to in accordance with the law under which the award or decision of the 
Industrial Tribunal was first made. Section 16 of the Act is in these terms : 

“ Effect of decision of the Appellate Tribunal._—Where on appeal from any award or decision 
of an industrial tribunal, the Appellate Tribunal modifies in any manner whatsoever thet award 
or decision, the decision of the Appellate Tribunal shall, when it becomes enforceable under 
section 15, be deemed to be substituted for that award or decision of the industrial tribunal and 
shall have effect for all purposes in the same manner andin accordance with the same law under 
which the award or decision of the industrial tribunal was made as if the industrial tribunal 
made the award or decision as modified by the decision of the Appellate Tribunal.” 


Now, it is clear from the section that the award or decision of the Appellate Tribunal 
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shall be deemed to be an award or decision of the Industria] Tribunal. It is further 
clear that for the purpose of giving effect to that award, i.e. both as regards the 
procedure for giving effect as well as the substantive provisions which determine 
what the effect of the award shall be, the law that shall be applicable is the law under 
which the award or decision of the Industrial Tribunal was first made. 

Now, the award of the Industrial Tribunal in this case was first made under the 
Industrial Disputes Act, 1947, and the provisions regarding the effect of the award 
which are contained in that Act will also apply to the award made by the Labour 
Appellate Tribunal as specifically provided for by s. 16. Now, s. 38 of the Industrial 
Disputes Act, sub-s. (7), confers power upon the State Government to make rules 
for the purpose of giving effect to the provisions of this Act, and under this power 
the Bombay Government has promulgated the Industrial Disputes (Bombay) Rules, 
1947, r. 20-4 being one of them. That rule is essentially for the purpose of giving 
effect to an award which may be obscure and may require clarification, and since it 
is a statutory rule, it is a partof the machinery for giving effect to theaward of the 
Industrial Tribunal and therefore a part of the law under which the original award 
was made by the Industrial Tribunal, That being so, r. 20A is attracted to a clari- 
fication of the award of the Labour Appellato Tribunal, and, in my opinion, the 
Industrial Tribunal had jurisdiction to clarify the meaning of the expression ‘‘basic 
earnings” as they purported to do. 

The petition must, therefore, fail and is dismissed and the rule discharged with 
costs. 

Petition dismissed. 

Attorneys for petitioners: Crawford Bayley & Co. 

Attorneys for respondents : Litle & Co. : Bhaiskankar, Kanga & Girdharlal. 


Before Mr. Justice Coyajes. 


P. N. FILMS, LTD. v. UNION OF INDIA.* 
Constitution of India, Art. 226—Ctinematograph Act (XXXVII of 1952), Sees. 5(4), 6(c)—Order 
mads at New Delhi by Ministry of Information and Broadcasting, Government of India, under 
a. 6(4)—-Order sarved upon petitioner in Bombay—Petition filed in Bombay High Court for 
quashing order under art. 226—Jurisdiction of High Court to entertain petition. 
. An order emanating from the Ministry of Information and Broadcasting and signed by 
the Under Secretary to the Government of India exercising powers under s. 5 (4) of the 
e Cinematograph Act, 1952, was made on behalf of the Central Government and issued at 
New Delhi. It was served upon the petitioner in Bombay who challenged its validity 
in the Bombay High Court and asked for an appropriate writ under art. 226 of the Con- 
stitution of India to quash the order. On the question whether the Court had jurisdiction 
to issue any writ as asked for by the petitioner :— 
Held, that the authority issuing the order was the Central Government located at New 
Delhi, 
that the mere fact that the authority was functioning in the territory of the Bombay State 
did not per se give jurisdiction to the Bombay High Court, and 
that the Court had, therefore, no jurisdiction to entertain the petition. 
Election Commission, India v. Saka Venkata Subba Raot and K. S. Rashid and Son v. 
The Incoms-tax Invsstigatton Commission’, followed. . 
Madras Elec. Tram Co. v. Ranganathan’, Ryots of Garabandho v. Zemindar of Parlakimedit, 
Magqbuluntssa v. Union of India,’ Hafiz Mohd. Yusuf v. Otustodian General*, Tej Bhan 
Madan v. Government of India’ and Naresh Ch. v. Union of India’, referred to. 
P. N. Firms Lap. (petitioner No. 1) was a private limited Company which carried 
on the business of producing and distributing cinema talkie pictures. One Prem 
Nath Malhotra (petitioner No. 2) was the managing director of petitioner No. 1. 


* Decided, September, 6, 1964. Miscellaneous 70 I. A. 129. 
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The petitioners in about January 1954 produced a film called “Prisoner of Golconda 
at the cost of about Rs. 15 lacs. On February 18, 1954, the film was put up for 
Censor trial before the Examining Committee of the Central Board of Film Censors 
in Bombay. The Committee made certain cute and amendments, and aggrieved 
by that, the petitioners went to the Revising Committee of the Central Board of 
Film Censors under r. 26 of the nart: (Censorship) Rules. The film was 
then examined by the Revising Committee on March 4, 1954, and that Committee 
passed the film subject to certain cuts, reductions and deletions. On March 9, 
“1954, a “U” certificate was issued certifying the film for unrestricted public exhibi- 
tion. Petitioner No. 2 then received the following order made by the Ministry of 
Information and Broadcasting, Government of India, at New Delhi, on April 7, 
1954, and signed by the Under Secretary to the Government of India : 

“In exercise of the powers conferred by sub-section (4) of section 5 of the Cinematograph 
Aot, 1952 (XX XVII of 1952), the Central Government hereby directs that in the film entitled 
“Prisoner of Goloonda” in respect of which “U” certificate No. 10481, dated the 9th March 1954, 
has been granted by the Central Board of Film Censors to Sri Prem Nath, Bombay, the sequences 
specified in the schedule hereto annexed shall be excised from all copies of the film and the certi- 
floate granted in respect of the film shall be produced before the Board for necessary amendment 
thereof within thirty days from the date on which this order is served, failing which action, will 
be taken under section 6 of the aforeasaid Act for declaring the film as an uncertified film i in the 
whole of India.” i 

On the same date a notification was issued et New Delhi under s. 6(c) of the Cine- 
matograph Act, 1952, suspending the exhibition of the film for a month. The 
petitioners excised the sequences from the film in accordance with the order dated 
April 7, 1954. A certificate was duly issued to them and they released the film at 
several places in India including Bombay. 

On April 21, 1954, the petitioners filed the present petition against the Union of 
Indis, (respondent), inter alia for an appropriate writ under art. 226 of the Constitution 
of India, to cancel, withdraw or set aside the order of April 7, 1954. 


The petition was heard. 


S. V. Gupte, with P. P. Khambatia, for the petitioners. 
M. O. Setalvad, Attorney-General, with K. T.. Desai, Porns A. Mehu and 
R. J.'Joshi, for the respondent. 


Corasze J. This petition is presented by petitioner No. 1, a private limited 
company, and petitioner No. 2, who is a director of that company challenging tha 
validity of a certain order dated Apri 7, 1954, emanating from the Ministry of In- 
formation and Broadcasting and signed by the Under Secretory to the Government 
of India exercising powers under s. 5, sub-s. (£), of the Cinematograph Act, 1952, on 
behalf of the Central Government directing that certain parts of a film “Prisoner of 
Golconda” should be excised from all copies of thefilm andfor production of the certi- 
ficate granted by the Central Board of Film Censors for a proper amendment. This 
order was served on petitioner No. 2 in Bombay. According to the petition, the 
petitioners produced a certain film called “Prisoner of Golconda” at a very heavy 
cost and thereafter approached the Central Board of Film Censors in Bombay. 
That Board made certain cuts and amendments. Aggrieved by that the petitioners 
went to the Revising Committee of the Central Board under r. 26. The film was 
then examined by the Revising Committee of the Central Board of Film Censors 
on Maroh 4, 1954, and that Committee passed the film subject to certain outs, re- 
ductions and deletions. A “U” certificate as contemplated by the Rules was issued 
on March 9, 1954. It appears that thereafter the Ministry of Information and 
Broadcasting intervened under s. 5 of the Act and passed the order which T have 
just set out above under the signature of the Under-Secretary calling upon petitioner 
No. 2 to excise certain sequences specified in the schedule to that order and intimating 
to him that in the event of non-compliance the film would be declared as an un- 
certified film. This notification is issued under s. 6(c) of the Cinematograph Act 
suspending the exhibition of this picture fora month. It appears that the petitioners 
subjected themselves to this requisition and the film was dealt with in accordance 
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with this order whereafter a certificate was duly issued and thereafter they have 
been releasing this film in a truncated form at several places including Bombay and 
Nagpur. In the petition the petitioners have challenged the validity of s. 5, sub- 
s. (4), and s. 6 of the Act and contended that these sections are void as uncontrolled, 
unfettered and unregulated power has been conferred by this statute and this is an 
unreasonable limitation on the freedom of speech and proprietary rights of the 
petitioners. In para. 22 the petitioners set out that the administrative office of the 
respondent is in Bombay, the film was produced in Bombay and was examined and 
certified by the Central Board of Film Censors in Bombay, the censor certificate 
was issued in Bombay and the order complained of, namely, of April 7, 1954, was 
served upon petitioner No. 2 in Bombay and therefore they contend that this High 
Court has jurisdiction to entertain this petition. The relief asked for is that the 
Court should‘issue an appropriate writ under art. 226 of the Constitution of India, 
to cancel, withdraw or set aside the said order of April 7, 1954, and restraining the 
Union of India from giving effect to the said order. Other alternative writs are 
prayed for as set out iri prayer (b) against the Union of India. 


At the hearing of the petition, the Attorney-General on behalf of the Union of 
India has raised a preliminary point, namely, whether this Court has jurisdiction to 
entertain this petition, because it is contended that this Court has no jurisdiction 
and that goes to the root of the matter and that in that event it would be unneces- 

_ sary for the Court to embark upon an investigation on the other issues raised on 
the face of the petition. It may be noted that, as I have indicated above, the relief 
asked for is only against the order of the Ministry of Information, exh. E. to the 
petition, whose order dated April 7, 1954, is challenged. At the same time I may 
note that it was conceded on behalf of the respondent that the office of the Central 
Board of Film Censors is situated in Bombay. The question has been raised whetber 
I should try this preliminary issue and Mr. Gupte on behalf of the petitioners has 
resisted that application made on behalf of the respondent on the ground that this 
Court should answer as a trial Court should all issues arising on the face of the 
pleadings. I was also referred to a decision of the Supreme Court in this connection 
in The Dominion of India v. Shirinbai Iranit for the purpose of arguing that this 

uestion should not be tried as a preliminary issue. Now, in my opinion, there is a 
clear distinction between a Court raising several issues on fact and law and consider- 
ing one of the issues important enough to dispose of the whole matter. In that 

“case as was done in Irani’s case one of the issues was considered as sufficient to 
disentitle the plaintiff or the petitioner from maintaining the action. But that is 
‘not really a preliminary point. A preliminary point is one which if answered nega- 
tives either the jurisdiction of the Court or negatives any cause of action on the face 
of the plaint as in the case of issue of limitation and in my opinion in fact if this 
preliminary point is answered then it would be unnecessary for the Court to go into 
the facts and other issues arising thereon. My attention has been drawn in this 
connection to certain observations of the Court of Appeal in the case of Sowkabat 
Pandharinath v. Sir Tukojirao Holkar*, the observations of Chief Justice Beaumont 
being at page 228, where it is stated that under O. XIV of the Civil Procedure Code 
it is the duty of the J ie at the first hearing of the suit to frame issues based upon 
the differences between the parties and under r. 2 of that Order the Judge may frame 
a preliminary issue of law and that introduces the practice which used to be known 
in England prior to the passing of the Judicature Act as pleading “on demurrer” 
namely, that assuming the truth of all the allegations in the plaint the defendant 
may say, that the statement of claim in point of law discloses no cause of action and 
therefore the suit should be dismissed. In fact unless in certain cases the Court is 
empowered to go into this there would be no meaning in the Code of Civil Procedure 
expressly providing ror this procedure under O. XIV, r. 2. In these circumstances 
I have decided despite the objection on the part of counsel appearing on behalf 
of the petitioners to try this preliminary issue of jurisdiction. Therefore, the question 
before me will be dealt with on the footing of a demurrer, namely, accepting all the 


1 Civil Appeal No, 154 of 1953 (s.c.3.) 8.0. 84 Bom. L. R. 6. 
2 (1931) I. L. R. 56 Bom, 224, 
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facts on the face of the petition for that purpose whether this Court has jurisdiction 
to entertain this petition. i 

Strictly speaking for this purpose I have to look at para. 22 of the petition and exh. A 
and exh. B annexed to the petition and nothing more, but since counsel on behalf 
of the petitioners has invited my attention expressly tothe esffidavit in reply para. 19 
and affidavit in rejoinder para. 18, I will set out the resume of those paragraphs. 
I have set out what is set out in para. 22 of the petition already above. In para. 19 
of the affidavit in roply the respondent states as follows :— 

“With reference to paragraph 22, the Central Government have no administrative office 

in Bombay and the order dated the 7th of April 1954 was issued by the Central Government 
in New Delhi.” 
In para.18 of the affidavit in rejoinder it is stated that the petitioners deny that the 
Central Government have no administrative office in Bombay and gay that the 
Central Government have several administrative offices and officers in Bombay 
including the office of the Central Board of Film Censors. 

Now, as I have stated above exh.H, the order complained of dated April 7, 1054, 
is issued from New Delhi and is signed on behalf of the Government of India by the 
Under-Secretary and the body of the order makes it clear as to whose order it is. 
Now, for the purpose of jurisdiction I have to look at art. 226 of the Constitution and 
art. 226, sub-cl. (Z), states as follows :— 

“Notwithstanding anything in article 32, every High Court shall have power, throughout 
the territories in relation to which it exercises jurisdiction, to issue to any person or authority, ~ 
including in appropriate cases any Government, within those territories directions, orders or 
writs, including writs in the nature of Aabeas corpus, mandamus, prohibition, quo warranfo and 
certiorari, or any of them, for the enforcement of any of the rights conferred by Part HT and for 
any other purpose.” 

The question that falls to be answered, therefore, is where is the location of the 
authority issuing the order complained of, namely, the order made and issued at 
New Delhi though this order is effective in Bombay as in other parts of the Union. 
Now, inasmuch as certain reference has been made to the orders of the Central Board 
and the location of the Central Board, it is necessary for me to make a reference to 
and examine the position of the Central Board although I may state that in my 
opinion it has no relevance on the issue before me, because there is no order of the 
Central Board complained of, but inasmuch as much is said about the Central Board 
on the face of the petition and the Central Board is referred to in para. 18 of the. 
affidavit in rejoinder, one may refer to its powers and position for the purpose of 
clearly finding who is the authority under the Act, namely, Act XXXVII of 1952,, 
that has made this order. 

Under s. 3 of Act XXXVII of 1952, the Cinematograph Act, a Board of Film 
Censors is set up under Part I, ‘Certification of films for public exhibition.” Under 
this section, the Central Government may by notification in the Official Gazette, 
constitute a Board of Film Censors, consisting of such number of persons as may be 
prescribed, for the purpose of examining and certifying fitms as suitable for unres- 
tricted public exhibition or for public exhibition restricted to adults and prescribe 
the manner in which the Board shall exercise the powers conferred on it by this 
Act. Section 5 deals with appeals that may be made against the authority from 
any order of the Board of Film Censors and s. 5, sub-s. (4), expressly deals with the 
power of the Centra] Government to call at any time for the record of any proceeding 
of the Board relating to the refusal to grant, or the grant of, any certificate, and 
even in a case in which no appeal has been preferred to make such order in the case 
as to the Central Government may seem fit. Now, this s. 5, sub-s. (£), gives the 
Central Government revisional powers which they may exercise suo motu. Section 6 
of the Act says that notwithstanding anything contained in ss. 4 and 5, the Central 
Government may of its own motion pass certain orders including an order’ under 
cl. (c) suspending the exhibition of any film for a period specified in the direction. 
Section 8 confers on the Central Government the right to make rules and s. 9 gives 
the Central Government a free hand,namely,to exempt in writing any film or class 
of films from any of the provisions of Part II of the Act. Section 18 repeals Act IT 
of 1918 thereby continuing the rules passed under the old Act. Now, it is obvious 
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on a perusal of the relevant sections I have set out above that the final authority 
is the Central Government and it may accept the view of the Board of Film Censors 
or it may not and it can act on its own initiative under s.5, sub-s. (4), by calling for 
any proceeding or record and making any order it deems fit or as it feels proper to 
suspend the exhibition of any film under s. 6, or to exempt altogether any film or 
any class of films under s.9. In other words that is the final authority and that is 
the authority who has passed the order dated April 7, 1954, whichis challenged on 
this petition. The Central Government have made certain rules and I shall only 
refer cursorily to some of them. Under r. 3, the authority to be constituted under 
s. 6(Z) of the Act is to be a Board to be known as “‘the Central Board of Film Censors” 
and then r. 9 talks of constitution of advisory panels, r. 11 talks of appointment of 
regional officers at different places. Rule 12 is important. It talks of duties of the 
Board, namely,submitting of report, keeping of registers, and reviewing the work 
of and issuing directives to regional officers and members of the advisory panels. 
Under r. 7, the head quarters of the Board are to be in Bombay unless otherwise 
directed and the directive referred to in these rules is annexed as exh. No. 1, to the 
affidavit in reply to this petition. Rules 24, 25, and 27 may also be looked at. Rule 
27 refers to issue of certificate subject to removal of certain portions of the film. 

This is for the purpose of clearing the ground that the Board of Film Censors do 

not in fact picture in this controversy at all and have nothing to do with the order 
challenged or with the offices of the Union and at this stage in this connection it is 
pertinent to note that under item 60 of the Seventh Schedule to the Union List 
the Central Government is given power of sanctioning cinematograph films for 
exhibition. 
_ It is apparent from the above that the ultimate order dated April 7, 1954, annexed 
as exh. E. to the petition which is challenged is evidently made under the revisional 
power conferred on the Central Government under s. 5, sub-s, (4), of Act XXXVII 
of 1952, issued at New Delhi and as I have stated served on petitioner No. 2 in Bom- 
bay and therefore it is clear to my mind that the authority issuing the order is the 
Central Government and in these circumstances the question that falls to be answered 
by me is whether in the circumstances of this case this High Court has jurisdiction 
to issue any appropriate writ as asked for by the petitioners. 

Itis argued on behalf of the petitioners that in determining the location of the autho- 
rity one must not merely look for the physical location of the authority or the office 
of that authority but as that order is to be effective in Bombay as well as in other 
parts of the Union such authority should under art. 226 of the Constitution be deemed 
to be amenable to the jurisdiction of this High Court as functioning within the terri- 
tories of the State of Bombay as contemplated under that article. Therefore I was 
first asked by counsel appearing on behalf of the petitioners to look at art. 1 of the 
Constitution. Article 1 says that 

“India, that is Bharat, shall be a Union of States” 
and 
“The States and the territories thereof shall be the States and their territories specified in parts 
A, B and O of the First Schedule” 
and thereafter it says that the following territories shall comprise the Union of India. 
I was then asked to look at art. 73, ol. (a), extent of executive power of the Union, 
namely that 

“Subject to the provisions of this Constitution, the executive power of the Union shall extend 

(a) to the matters with respect to which Parliament has power to make laws.” 
I was also in this connection asked to look at arts. 245 and 246 namely that subject 
to the provisions of the Constitution Parliament may, make laws for the whole orany 
part of the territory of India and the Legislature of a State may make laws for the 
whole or any part of the State, and art. 246 talks of the subject-matter of laws made 
by Parliament and by the Legislatures of States. This was done by the learned 
counsel Mr. Gupte to show the frame of the Constitution for resting the argument that 
the Central Government functions throughout the territories ofthe Union of India and 
therefore functions in the State of Bombay, andif it functionsin the State of Bombay, 
then the Central Government is amenable to the jurisdiction of this High Court, 
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This argument is based on what might be said to be the intention of the framers 
of the Constitution namely that they could not have in these oiroumstances Kaving 
established these articles contemplated driving a party beyond the State for any relief 
under art. 226, thatis to New Delhi and within the jurisdiction of the High Court of East 
Punjab and that merely because the physcial location of the Central Government 
happens to be in New Delhi. To elaborate the argr ment it is argued that the order 
complained of is effective in Bombay and will be enforced in Bombay and that any 
consequence for non-compliance will be visited upon the petitioners in Bombay as 
well as in any other part of the Union territories where they may propose to release 
the picture without the ban on it and that the petitioners are residents of Bombay and 
therefore in these circumstances the real test is the functioning by such authority 
within the territories of this State and that jurisdiction is to be ascertained a8 a 
matter of substance and not of mere form or location only and that in*those circum- 
stances this High Court has jurisdiction, and it is argued thatif this argument is correct, 
then the converse of it would be true, namely that if thesubstance is to be looked at, 
then the East Punjab High Court would decline on that very ground to entertain 
this petition. 

Before referring to the authorities relied upon by the learned counsel on behalf of 
the petitioners, one may look at the phraseology of art. 226 and art. 226 which I 
have set out above says that every High Court shall have power throughout the 
territories in relation to which it exercises jurisdiction to issue to any person or autho- 
rity includiny in appropriate cases any Government, within those territories directions, * 
orders or writs. It is argued that in these circumstances if the authority wherever 
it may be located exercises any jurisdiction within its territories and the substance 
of the jurisdiction as found from the different facts is within the jurisdiction, then the 
High Court will exercise its jurisdiction. I will also revert to the other, part of 
Mr. Gupte’s argument that even apart from that he does not concede that the Union 
of India is not located within this jurisdiction as argued by him in connection with 
arts. 1, 73, 245 and 246. For the purpose of establishing this line of argument, 
Mr. Gupte relied upon certain authorities. 

I shall begin by first referring to the decision in the case of Madras Elec. Tram. Co. 
v. Ranganathan’. Now this decision was based on a certain decision of the 
Privy Council reported in Ryots of Garabandho v. Zemindar of Parlakimedi* and 
these decisions are rested on the proposition that jurisdiction is a matter of substance 
and not of form, and therefore if the Court comes tothe conclusion that the substance 
of the jurisdiction is there, it will exercise its ju.isdiction and otherwise decline to do 
Bo. In that case there was a dispute ae wrongful dismissal between the Madras 
Electric Tramways Co., Ltd. and one of its employees. The Labour Tribunal ordered 
reinstatment of the employee. On an appeal the Labour Appellate Tribunal whose 
office was situated in Bombay allowed the e appeal and therefore the employee filed 
a petition for a writ in the Bombay High Court to quash the said order of the Labour 
Appellate Tribunal. The only question was whether the mere fact that the Labour 
Appellate Tribunal had its office in Bombay was sufficient to confer jurisdiction upon 
the Bombay High Court. The learned Chief Justice delivering judgment of the Court 
uf Appeal raised this question and said that (p. 55:3) : 

«High Court ordinarily exercises territorial jurisdiction when the subject-matter is situated 
within its jurisdiction or the parties reside within it. Therefore, although we now have the 
power to iasue a writ of certiorari not only within the town and island of Bombay but throughout 
the territory of tho State, that power can only be exercised provided we have jurisdiction either 
in respect of the subject-matter or in respect of parties... Therefore, it is-not sufficient to have 
the power to issue a writ against the Labour Appellate Tribunal. We must also have the juris- 
diotion to issue that writ. The question is whether on the facta of this case we have the neces- 
sary jurisdiction to correct the order made by the Labour Appellate Tribunal.” 

Thereafter the learned Chief Justico referred to the Privy Council case of Ryots 
of Garabandho v. Zemindar of Parlakimedi® and said that the question was identical 
in both the cases, one before the Appeal Court and the one before the Privy Council. 

Thereafter the learned Chief Justice observed as follows (p. 554) : 


1 (1951) 54 Bom. L. R. 552. . 8 (1943) L. R. 70 I. A. 129, 
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7 


1854.] P. N. FILMS, LTD. v. -UNÌON O# INDIA (0.c.3.)—Coyajee J. 759 


“Tho subject-matter of the dispute is not within the jurisdiction of this Court. Itis a 
dispute with regard to the dismissal by the Madras Electric Tramways Co. of one of its employees 
and if the dispute had to be agitated in any Court, it could certainly not have beon in this High 
Court.The parties to the dispute, the company and the petitioner, are also not within the juris- 
diction of this Court, and the Court of first instance which gave its award is also not subject to 
the jurisdiction of this Court either under art. 226 or under art. 227.. .IE jurisdiction is a matter 


of substance, as it should be in a case of a high prerogative writ, then it could not be said that 


we should interfere in a matter in respect of the subject-matter of which we have no jurisdiction 
and'in respect of the parties to the dispute we have also no jurisdiction.” 

So that follo the Privy Council decision the Court of Appeal held that jurisdiction. 
WAS à A fare nied Now I may say that this decision of the Privy Council 
has been explained in two decisions of the Supreme Court as not applicable to the 
constriction of art. 226 and which authorities I shall refer to hereafter. Mr. Gupte 
on behalf of the petitioners relied very strongly on a certain decision of a full bench 
of the Allahabad High Courtreported in Magbulunissa v. Union of Indiat. In that case 
a preliminary objection was taken to the hearing of the application on behalf of the 
Government by the standing counsel, namely that under art. 226 of the Constitution, 

that Court had no power or authority to issue a writ, direction or order against the 
Union Government as that Government is not situate within the jurisdiction of that 
Court. Mr. Justice Sapru delivering Hes ree said that that argument completely. 
ignored the words “any government” and that the founding fathers knew why art. 

226 had been deliberately enacted. Thereafter the learned Judge observed that the 
executive power of the Union Government is co-extensive with the Union legisla- 
tive powers and that of the State Government with the State legislative powers and 
therefore it cannot be said that the Union Government functions only in Delhi 
merely because its capital is situate at Delhi, Certain decisions were evidently 
cited: before the full bench and they were brushed aside on the ground that those 
were instances of corporations, joint stock companies and statutory bodies. The 
learned Judge observed that it could not be said that the Union of India was not 
within the territorial jurisdiction of the Court inasmuch as it has been-given authority 
throughout the length and breadth of this country and therefore they came to the 
conclusion that that Court had jurisdiction over the Central Government in the matter 
of high prerogative writs. I may state that this is the ground on which the whole of 
the argument on behalf of the petitioners bas been advanced namely that the Central 
. Government has authority throughout the length and breadth of this country and 
therefore it is both functioning and located within every Stateand that inasmuch as 
„İt is functioning and located within every State the High Court of that State would 
* have power under art. 226 of the Constitution. Now as far as this case is concerned 
it is a matter of some comment that although this is a full bench judgment, there is a 
subsequent judgment of the Allahabad High Court of a division bench taking a view 
contrary to the one expressed by the full bench and without making any reference to 
the full bench judgment. That is to be found in the case of Hafiz Mohd. Yusuf v. 

Custodian General®. In that case it was stated that wide as are the powers conferred 
under art. 226 of the Constitution, a two-fold limitation is placed upon the powers 
of the High Court. In the first place, the power is to be exercised ‘throughout the 
territories in relation to which it exercises jurisdiction’ and, secondly, the person or 
authority to whom the High Court is empowered toissue such writs must be ‘within 
those territories’ and that the office of the Custodian General is located in New Delhi 
where: he himself ordinarily resides and the High Court therefore has no power to 
summon the records of any case in the custody of the office of the Custodian-General 
and on that ground the preliminary objection was upheld. No pce ge is made in 
this case to the case of Magbulunissa v. The Union of India although one of the learned 
Judges was a party to that full bench decision. It may, however,be argued, as argued 
by Mr. Gupte, that that may be because this is a decision where the statutory body 
is located in Delhi and therefore the reasoning of the full bench need not apply. 

That to my mind is not a satisfactory answer, because it cannot possibly be that under 
the Constitution it was intended that statutory bodies could not come under art. 226 
of the Constitution if located outside the territorial jurisdiction of a High Court and s 


1 [1958] A. I. R. Al. 477, EB., | F? 2 [1954] A. I. R. All 433. 
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yet the Central Government shonld be made amenable if located at New Delhi. 
Similarly in the case of Tej Bhan Mudan v. Government of Indiat it was held that under 
art. 226 the High Court has no power to give a direction to the opposite party by a writ 
of mandamus where the order sought to be challenged was passed at New Delhi by the 
Doputy Sacretary to the Government of India. Now, it must be remembered thatin 
this case the writ was asked for similarly as in the petition before me against theDeputy 


Sscretary to the Government of India. It is remarkable that although the case of - 


Mugbulunissa v. The Union of India, the full bench decision, was cited and is mentioned 
no reference to the reasoning therein is made although this is a later case, but fol- 
lowed the division bench ruling I have just referred to above. The learned Judge 
observed that (p. 523): 

“,..The division Bench held in that case that since the order challenged by the petition for a 
writ of mandamus was an order passed at New Dolhi this Court had no jurisdicti6n to issue the 
writ sought for. The ciroumstances in the case before me are identical and consequently this 
writ petition cannot be entertained.” 

Nov, it must be conceded that if the pocition were as indicated so far by the decisions, 
the petitioners would have had a very arguable case, but in the light of certain decisions 
of the Supreme Court none of these decisions appear to survive as good law nor are the ob- 
servations in Mudras Elec. Tram. Oo. v. Ranganathan any longer effective as laying 
down any ratio as regards jurisdiction in the light of the decisions I am shortly to 
refer to. I will first refer to the case of Election Commission, India v. Saka Venkata 
Subba Rao?. It appears that in that case the respondent who had been convicted 
and sentenced was elected a member of the Madras Logislative Assembly and at the 
instance of the Spaaker the matter was referred to Election Commission which had 
its offi es permanently located at New Dalhi, the question being whether the respondent 
was disqualified. The respondent applied to the High Court of Madras under art. 
226 fora writ. It was held by the Supreme Court that the powers of the High Court 
to issue a writ under art. 226 of the Constitution were subject to the two-fold limita- 
tion, namely, thatsuch writs cannotrun beyond the territories subject to its jurisdiction 
and the person or authority to whom the High Court is empowered to issue such writs 
must be amenable to its jurisdiction either by residence or location within the terri- 
tories subject to its jurisdiction and therefore the High Court of Madras had no 
jurisdiction to issue a writ under art. 226. It was held further that a tribunal or 
authority permanently located and normally carrying on its activities outside the 
territorial jurisdiction of the High Court could not be regarded as fanctioning within 
those territorial limits and therefore being amenable to its jurisdiction under art. 226 
merely because it exercises its jurisdiction within those territorial limits so as to affect 
the rights of parties therein. It may be noted that the Election Commission although 
located in Doalhi held its sittings in Madras and its order was to affect a party in 


Madras, yet it was negatived that the Election Commission was functioning in’ 


Madras so as to attract the jurisdiction of the High Court of Madras under art. 226. 
I am referring to this cage because the observations of the Privy Council in Ryots of 
Garabandho v. Zemindar of Parlakhimedi which I have referred to have been explained. 
Chief Justice Patanjali Sastri traced the history of the High Courts as regards high 
prerogative writs at p. 1150 and he observed that in that situation the makers of the 
Constitution decided to provide for certain basic safeguards for the people in the 
new set-up which were described as fundamental rights and it was thought necessary 
to provide a quick and inexpensive remedy for the enforcement of such rights and 
finding that the prerogative writs which the Courts in England had developed and 
usod whenever urgent necessity demanded, identically in those circumstances they 
conferred on the High Courts a similar power exercised by the King’s Bench Division 
in England, but thereafter the learned Chief Justice said this (p. 1150) : 

“wide as were the powers thus conferred, a two-fold limitation was placed upon their exercise. 
In tho first place, the power is to be exercised ‘throughout the territories in relation to which it 
exercises jurisdiction’, that is to say, the writs issued by the court cannot run beyond the terri- 
tories subject to its jurisdiction. Secondly, the person or authority to whom the High Court is 
empowered to issue such writs must be ‘within those territories’ which clearly implies that they 
must be amenable to its jurisdiction either by residence or location within those territories.” 


1 [1954] A. I. R. All. 522. 2 [1953] 8. C. R. 1144, 
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Thereafter the learned Chief Justice referred to Parlakimedi’s case and concluded by 
saying that they wero unable to agree with the trial Court that if a tribunal or autho- 
rity permanently located and normaly carrying on its activities elsewhere 
exervises jurisdiction within those territorial limits so as to affect the rights of 
parties therein, such tribunal or authority must be regarded as “functioning” 
within the territorial limits of the High Court and being therefore amenable to its 
jurisdiction under art. 226. The learned Chief Justice further observed in connection 
with the substance of jurisdiction as set out by the Privy Council that (p. 1152) : 
“..We cannot accede to this argument. ‘he rule that cause of action attracts jurisdiction in 
suits is based on statutory enactment and cannot apply to writs issuable under article 226 which 
makes no reference to any cause of action or where it arises but insists on the presence of the person 

- or authority ‘within the territories’ in relation to which the High Court exercises jurisdiction.” 
Tho learned Chief Justice explained in detail in what particular circumstances the 
Privy Council had laid down the ratio, namely, in the peculiar situation they were deal- 
ing with and held that the more sittings of the appellate suthority in the town of 
Madras and its order being effective in Madras was not a sufficient basis for the exer- 
cise of jurisdiction when both the subject-matter and the authority to make the settle- 
ment at first instance were outside the local limits of the High Court of Madras. 
In these circumstances it is clear to my mind that this decision olthough originally 
cited by Mr. Gupte does not help the petitioners and the observations as regards the 
limitations under art. 226 as indicated there clearly go contrary to the reasoning set 
out in the full bench decision of the Allahabad High Court which was so ably discussed 
before me by Mr. Gupte. But if any further authority were needed thatis to be found 
in the recent decision of the Supreme Court in the case of K. 8. Rashid and Son v. 
Tha Income-tax Investigation Commission etc.1, where it was held that the Punjab 
High Court had jurisdiction to issue a writ under art, 226 to the Income-tax Investiga- 
tion Commission located in Delhi and investigating the case of the petitioners although 
the petitioners were assessees within the State of Uttar Pradesh and their original 
assessments were made by the Income-tax authorities in the State of Uttar Pradesh. 
It was observod as set out in the head-note that art. 226 of the Constitution confers 
on all the High Courts new and very wide powers in the matter of issuing writs which 
they never possessed before. That there are only two limitations placed upon the 
exercise of such powers by a High Court ; one is that the power is to be exercised 
‘throughout the territories in relation to which it exercises jurisdiction’, that is to say 

* the writs issued by the Court cannot run beyond the territories subject to its jurisdic- 
tion. The other is that the person or authority to whom the High Court is empowered 

eto issue writs ‘must be within those territories’ and this implies that they must be 
amenable to its jurisdiction either by residence or location within those territories, 
After setting out the facts Mr. Justice Mukherjea delivering the judgment of the 
Supreme Court stated that the Punjab High Court had based the decision to issue 
writs entirely upon the pronouncements of the Judicial Committee in the well known 
case of Ryots of Garabandho v. Zamindar of Parlakimedi. The learned Judge dis- 
cussed the growth of the jurisdiction of different Courts under the Charter and quoted 
from the judgment of the Privy Council and having done so observed as follows 
(p. 743): 

“It is on the basis of these observations of the Judicial Committee that the learned Judges 
have held that the more location of the Investigation Commission in Delhi is not sufficient to 
confer jurisdiction upon the Punjab High Court to issue a writ in the present oase...[and] taking, 
thereforo, as the Privy Council had said, that the question of jurisdiction is one of substance, 
it was held that no jurisdiction in the present case could be vested in the Punjab High Court, 
for that jurisdiction could be avoided simply by removal of the Commission from Delhi to another 
place.” 

The learned Judge then observed that this line of reasoning was not proper and the 
decision in the Parlakimedi’s case was not really of assitance in determining the ques- 
tion of jurisdiction of the High Courts in the matter of issuing writs. He observed 
that the whole of the subject had been discussed and elucidated in the pronounce- 
ment of the Supreme Court in Election Commission v. Saka Venkata Subha Ruo, 


1 [1964] 8. O. R. 738. 
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After quoting from Chief Justice Patanjali Sastri’s judgment in that earlier case the 
learned Judge stated as follows (p. 745) : a 


“There are only two limitations placed upon the exercise of these powers by a High Court 
under article 226 of the Constitution ; one is that the power is to be exercised ‘thoughout the 
territories in relation to which it exercises jurisdiction,’ that ie to say, the writs issued by the 
court cannot run beyond the territories subject to its jurisdiction. The other limitation is that 
the person or authority to whom the High Court is empowered to issue writs ‘must be within 
those territories’ and this implies that they must be amenable to its jurisdiction either by resi- 
dence or location within those territories. It is with reference to these two conditions thus 
mentioned that the jurisdiction of the High Courts to issue writs under article 226 of the Con- 
stitution is to be determined.” 


In the light of these two decisions of the Supreme Court to my mind it would be’ 
futile to argue that the order is effective throughout the territories of thb Union and 
therefore either that the Central Government is located in Bombay in its broadest 
and widest sense apart from physical location or that the Central Government comes 
within the territorial jurisdiction of this Court, although it certainly makes its order 
effective within the jurisdiction of this High Court. But can it be said that the 
authority is located within jurisdiction, namely, the State of Bombay, namely, in the 
words of the Supreme Court that the person or authority to whom the High Court is 
empowered to issue writs is amenable to jurisdiction either by residence or location 
within those territories. To my mind one can take judicial notice of the fact that the 
Central Government is located in New Delhi apart from the fact that the order is 
issued at Delhi. I will concede that Mr. Gupte’s argument is sound that it functions 
throughout the length and breadth of the Union of India, but that to my mind is not 
something that can attract jurisdiction, because the residence of an aggrieved party 
on whom the order is served and the fact that the order is carried out within the 
jurisdiction of this Court is tantamount to saying that such authority is functioning 
within this territory, but to my mind the observations of the Supreme Court in 
Election Oommission, India v. Saka Venkata Subba Rao sufficiently indicate that 
assumption of jurisdiction is not dependent upon substance, and if it is not depen- 
dent upon substance in the light of the provisions of -art. 226, then the mere faot- 
that it functions in the territory of the Bombay State will not per se give jurisdiction 
to this High Court. ` In fact this case to my mind is clarly converse of the case 
where the Punjab High Court had declined to exercise jurisdiction as in the case of 


K. S. Rashid and Son v. The Income-tax Investigation Commission. The Punjab` 


High Court had declined to do so on the ground that although the authority was 
within the jurisdiction the petitioners had resided in Uttar Pradesh and their origi- 
nal assessments were made by the Income-tax authorities in Uttar Pradesh. This 
was based on the principle laid down in Ryots of Carabandho v. Zamindar of Parla- 
kimedi and that was the ratio on which the Punjeb High Court declined to issue a 
writ in view of the observations of the Privy Council that the question of jurisdiction 
is one of substance and therefore the Punjab High Court declined to act and the 
Supreme Court held that the view entertained by the Punjab High Court on the 
question of jurisdiction could not be sustained, I have been referred to other deci- 
sions by the Attorney-General. In the light of the observations of the Supreme 
Court1 donotthink I can usefully cite those decisions except one decision reported in 
the Calcutta Weekly Notes, namely, the decision by Mr. Justice Bose in the case of 
Naresh Uh. v. Union of India represented by Railway Board, New Delhi. ‘There the: 
applicant had asked for ..n appropriate writ for quashing of certain orders passed by 
the authorities of the Assam Railway against the -petitioner. The learned Judge 

ointed out that the facts of those cases were distinguishable and a good deal of -the 
orce of the observations made by the Judicial Committee in Parlakimedi’s case 
had been taken away after the coming into force of the Constitution of India and 
that under the Constitution the High Court’s power to issue writs is confined to 
the territories within that State. I, therefore, hold that for the ressons indicated 
above by me this High Court has no jurisdiction to entertain this petition under* 
art. 226 of the Constitution. - : _ Be ie sa bo ghee 2 


1 (1952) 56.C.W.N: 539. 
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_ In disposing of this proceeding on a preliminary issue I have given full considera- 
tion to the argument that may be advanced that this is a petition for a writ and 
unlike a suit it asks for expeditious disposal and immediate relief and that therefore 
although I have answered this issue against the petitioners I should proceed to hear 
the petition on the other issues. The grievance attempted to be ventilated to my 
mind sounds more in the nature of damages than otherwise. The aggrieved party 
has accepted excisions of certein portions of the film. It must be remembered that 
it is not as if the petitioners have declined to accept the situation and come to the 
Court promptly to establish their rights. They have accepted the certificate for 
what it is worth and have released the film for what it is worth with the excised ver- 
sion and their claim would therefore to my mind be one for the depreciation of the 
valve of the film for which purpose they have other and adequate remedy. In my 
opinion it is*not for a party to choose whether he will resort to the ordinary law of the 
land or ask for a writ. The Court has the discretion to decline to act under art. 226 
and, issue a high prerogative writ unless adequate cause is shown for the exercise of 
such extraordinary powers. 

In these circumstances I am of the opinion that this petition should be disposed 
of on the question of jurisdiction and for reasons set out above. Having held that 
this High Court has no jurisdiction in Bed adored matter to issue any writ the 
petition will stand disposed of and dismi with costs. The costs of the petition 
will be taxed. 

Petition dismissed. 

Solicitors for petitioners : Samant & Co. ; 

Solicitor for respondent : Solicitor to the Central Government at Bombay. 





Before Mr. Justios Shah. 
EDULJI FRAMROZ DINSHAW v. SIR CAWASJI JEHANGIR, Barr.* 


Indian Succession Act (XXXIX of 1926), Secs. 113, 114—Whether s. 118 a branch of law of par- 

. petutties contained in s. 114—Bxpression ‘remaining interest’ in s. 113, meaning of—Fractional 
interest in property whether a ‘thing’ within ss. 113 and 114—Interest vested on birth of devises 
not in existence at testator’s death—Subsequent limitations deferring enjoyment of such interest 
whather void under s. 113—Estate devised in favour of unborn person subject to previous bequest 
not taking effect by reason of contingenoy— Whether such bequest votd—Hstate to vest in unborn 
person subject to previous bequest made subject to a condition of defeasance—Such bequest whether 
void— Well executed by attorney following model form in use in English system of conveyancing 
for creating a spectal power of appointment—Whether inference can bs made that executant 
intended to confer a special power of appointment under will—The Dispositions of Property 
(Bombay) Validation Act (Bom. LIV of 1947). 

Section 113 of the Indian Succession Act, 1925, relates only to the quantum of interest 
which can be conferred upon unborn persons and is not a branch of the law of perpetuities 
as contained in s, 114 of the Act. 

The expression. ‘remaining interest’ in s. 113 of the Indian Succession Act, 1925, means 
the entire interest of the testator, less the interest carved out by the prior bequest. In other 
words, the bequest in favour of anborn persons and the prior bequest between them must 
exhaust the entire interest of the testator in the thing bequeathed. The section cannot and 
does not mean that unless the interest bequeathed to an unborn person is in all manner as 
exhaustive as the interest of the owner of the thing bequeathed, that interest is void. 

It is open to a testator, subject to the provisions of ss. 113 and 114 of the Indian Succession 
Act, 1925, to give a fractional interest in any property, even to an unborn person. A fraotion- 
al interest in property, provided it is not subject to other conditions or limitations, comprises 
the whole interest of the testator in the thing bequeathed—the thing bequeathed being 
the fractionalinterest. A fractional interest in property can be a ‘thing’ within the meaning 
of ss. 113 and 114 of the Act. is 

~- Where an interest which is to vest on the birth of a devisee, who at the date of the death 

of the testator is unborn, is granted, subsequent limitations which merely defer enjoyment 
are not void by reason of the provisions of s. 113 of the Indian Succession Act, 1925. 

Where by reason of a contingency the-estate devised in favour of an unborn person subject 


* Decided, November 1, 1961. O. O. J. Suit No. 856 of 1961, 
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to a previous bequest may not take effect, the bequest is void, as it does not comprise the 

whole of the remaining interest of the testator in the thing bequeathed. 

Where an estate which is to vest in an unborn person subject to a previous bequest is made 
subject to a condition of defeasance, the bequest is void, as it does not comprise the whole 
of the remaining interest of the testator in the thing bequeathed. 

Sopher v. Administrator General, Bengal’, Putlibai v. Sorabji and Aniruddha Mitra v. 

Administrator Gensral of Bengal*, followed. 
Ardeshir Baria v. Dadabhoy Barta‘, commented upon. 
Whitby v. Mttchall®, referred to. 

When a will has been executed by a practising attorney who has in the course of his 
professional duties been accustomed to draw up documents according to the English system 
of conveyancing and appeara to have adopted a well-known model form in use for creating 
trust with a special power of appointment, the inference that the executant was conversant 
with the conveyancing practice and the rules of construction adopted in that “practice, and 
that the exeoutant used that expression in the sense in which they are understood, may be 
roadily made. 

Onn F. E. Dinshaw died on January 3, 1936, leaving a will dated July 23, 1934. 
Sir Cawasji Jehangir and others (defendants) were the duly appointed executors and 
trustees of the will. The deceased had left him surviving a son Edulji (plaintiff 
No. 1) and two daughters Bachoobai and Manekbai (plaintiffs Nos. 2 and 3). Manek- 
bai died without issue and intestate on May 13, 1939, leaving plaintiffs Nos. 1 and2 as 
her only heirs and next of him according to the Parsi law of intestate succession. The 
bulk of the estate of the deceased was situate in Bombay and part of his immovable 
properties were in Karachi. After bequeathing certain legacies, the deceased by clause 
11 of the will directed that the rest and residue of his estate should be held upon certain 
truts created for the benefit of his children as set out in the following sub-clauses of 
el. 11 :— 

(d) My Trusteos shall stand possessed of the capital and income of the trast fund in trust 
to divide the same into three equal shares and to appropriate one of such shares to each of my 
children now living, namely, Bachubai, Edulji and Maneckbai. 

(¢) The share of the Trust fund hereinbefore given to each child of mine shall not vest abso- 
lutely in such child. but shall be retained by my trustees and held by them upon the trusts herein- 
after declared concerning the same respectively. 

(f) During the life of such child my trustees shall pay the income of such share to him or her 
and so that in the case of a daughter the same shall during coverture be without power of antici- 

ation. 

j (g) After the death of such ohild my trustees shall hold such share and the future income 
thereof in trust for all or such one or more exclusively of the others or other of the children or 
remoter issue of such child at suoh age or time or respective ages or times, if more than one in 
such shares, and with such trusts for their respective benefit and such provisions for their res- 
poctive advancement either after the death of such child or during his or her life with his or her 
consent, and maintenance and education at the discretion of my trustees or any other person or 
persons as such ohild shall by any deed or deeds revocable or irrevocable or by will or codicil 
without transgressing the rule against perpetuities appoint. 

(h) And in default of and subject to any appointment under the power hereinbefore con- 
tained in trust for the child or children of such child of mine who shall be living at my death or 
born afterwards and who being male attain the age of eighteen years or being female attain that 
age or marry, and if more than one in equal shares. 

($) No child of such child who shall take any part of the share of auch child under any ep- 
pointment shall in default of appointment to the contrary be entitled to any share or the un- 
appropriated part thereof without bringing the share or shares appointed to him or her into 
hotchpot and accounting for the same accordingly. 

(j) It the trusts hereinbefore declared concerning the share of any child of mine as aforesaid 
shall fail, then subject to the trusts powers and provisions herein declared and contained and to 
the powers by law vested in my trustees concerning the same and to every and any exercise of 
such respective powers, my trustees shall hold such share and the income thereof in trusts for 
such person or persons for such purposes and in such manner in all respects as such child shall 
by will or codicil without transgressing the rule against perpetuities appoint. 


1 (1944) 46 Bom. L. R. 865, P.0. 8.0, 51 Bom. L. R. 971. 
2 (1923) 25 Bom. L. R. 1099, P.0. 4 nen 47 Bom. L. R. 287. 
8 (1949) L. R. 76 I. A. 104, 5 (1889) 42 Oh. D. 494. 
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(k) And in default of and subject to any such appointment and share and every additional 
share which may accrue or be added thereto by virtue of this present provision shall go and accrue 
by way of addition to the share or shares of any other children or child of mine if more than one in 
equal shares And so that the share which shall so acorue and be added to the share of any child 
f pf mine shall be held upon the trusts and subject to the powers and provisions herein declared 
and contained concerning his or her original share or as near thereto as circumstances will await. 


(1) My trustees may at their discretion apply all or any part of the income of the share to 
which any minor shall be entitled in expectancy and would if of full age be entitled in possession 
under the trusts hereinbefore contained for his or her maintenance education or benefit in such 
manner as they may think fit and shall invest the surplus income (if any) and the resulting income 
thereof in any investments hereby authorised in augmentation of the capital of such share. 


` Tho plaintiffs filed the present suit against the defendants requesting the Court to 
answer the “following five questions :— 


(1) Whether the power of appointment contained in sub-ol. (g) of ol. 11 of the said Will of 
the said deceased is a general power of appointment or a special power of appointment. 


(2) Whether the sale proceeds held by the defendants of the immovable properties which 
were situated outside India and the immovable properties belonging to the deceased situate out- 
side India are gaverned by the provisions of Bombay Act LIV of 1947: 

(3) If the answer to Question (2) is in the negative, then whether the provisions of sub-cl. 
(g) of ol. 11 of the said will are valid in so far as they apply to immovable properties or the sale 
proceeds thereof situate outside India ; 

(4) If the answer to Question (3) is in the negative then whether there would be an intestacy 
of the deceased in respect of such properties or the sale proceeds thereof subject to the life in 
terests of the plaintiffs. 

(5) Whother the plaintiffs as the heirs of the deceased would be entitled absolutely to the 
properties situate outside India or the sale proceeds thereof on their surrendering their respective 
life interests therein. 


M. L. Maneksha, with Sir Jamsedji Kanga, Murzban J. Mistree, K. H. Bhabha and 
H. M. Seervai, for the plaintiffs. 


R. J. Kolah, with M. M. Jhaveri, for the defendants. 


Suan J. One Framroz Edulji Dinshaw died on Janvary 3, 1936, leaving him 
surviving a son Edulji and two daughters Bachoobaiand Manekbai. Prior to his death, 
Dinshaw had made and executed.a will on July 23, 1934. After the death of Dinshaw, 
Manekbai, who was a spinster, died on May 30, 1939. Manekbai died intestate, 
and Edulji and Bachoobai wero her nearest relations on whom the property left by 
her devolved according to the rules of inheritance governing Parsees. 


Under cl. 1]-of his will Dinshaw, who will hereafter be referred to as the testator, gave 
various directions to his trustees with regard to the corpus and income of his property, 
and directed that the property be held on trust. For the purpose of this Originat- 
ing Summons we areprimacily concerned with the directions contained in sub-cls. (g), 
(h) and (i) of cl. 11. Sub-clause (g) is in the following terms : 

“After the death of such child my trustees shall hold such share and the future income 
thereof in trust for all or such one or more exclusively of others or other of the children or remoter 
issue of such child at such age or time or respective ages or times, if more than one in such shares, 
and with such trusts for their respective benefit and such provisions for their respective advance- 
ment either after the death of such child or during his or her life with his or her consent, and 
maintenance and education at the discretion of my trustees or any other person or persons as 
such child shall by any deed or deeds revocable or irrevocable or by will or codicil without trans- 
greasing the rule against perpetuities appoint.” ‘ 

The expression ‘such share’ in sub-cl.(g) refers to the division of the estate in three 
equal shares directed to be made under sub-cl.(d) of para. 11 of the will. That sub- 
clause provided : 

” "My: trustees shall stand possessed of the capital and income of the trust fund in trust to 
divide the same into three equal shares and to appropriate one of such shares to each of my 
children now living, namely, Bachubai, Edulji and Maneckbai.” 
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Clause (h) of para. 11 of the will provided : 

“And in default of and subject to any appointment under the power hereinbefore contained 
in trust for the child or children of such child of mine who shall be living at my death or born 
afterwards and who being male attain the age of 18 years or being female attain that age or marry, 
and if more than one in equal shares.” 

Clause (i) of para. 11 of the will provided : 

“No child of such child who shall. take any part of the share of such child under any appoint- 
ment shall in default of appointment to the contrary be entitled to any share of the unappropriat- 
ed part thereof without bringing the share or shares appointed to him or her into hotchpot and 
accounting for the same accordingly.” 


This suit has been filed by Edulji and Bachc obai, son and daughter, respectively, 
of the testator, against the trustees under his will. The plaintiffs haye requested 
this Court to answer the following five questio 1s : 

“(1) Whether the power of appointment contained in sub-clause (g) of Clause 11 of the Will 
a3 mentioned in the plaint is a General Power of Appointment or a Special Power of Appointment. 

(2) Whether the sale proceeds held by the Defendants of the immoveable properties which 
were situated outside India and immoveable properties belonging to the deceased F. E. Dinshaw 
as mentioned in the plaint situate outside India are governed by the provisions of Bombay Aot 
LIV of 1947. 

(3) If the answer to question 2 is in the negative then whether thé provisions of sub-Clause 
(g) of Clause 11 of the said Will as mentioned in the plaint aro’ valid in so far as they apply to 
immoveable properties situate outside India. 

(4) If the answer to question No. 3 is in the negative, then whether there would be an in- 
testacy of the deceased in respect of such properties or the sale proceeds thereof subject to the 
life intorests of the plaintifis. 

(6) Whether the plaintiffs as heirs of the deceased would be entitled absolutely to the pro- 
perties situate outside India or the sale proceeds thereof on their surrendering their respective 
life interests therein.” 


The principal question which falls to be decided by this Court is the first question : : 
i.e. whether the power of appointment contained in sub-el.(g) of cl. 11 of the will in- 
corporates a General Power of Appointment or a Special Power of Appointment... 

Two constructions of sub-clause (g) are suggested by the contending parties : 
(1) After the death of such child my trustees shall hold such share and the future 
income thereof in trust for all or such one or more exclusively of the others 
or other of the children or remoter issue of such child at such age or time or respective 
ages or times, if more than one in such shares, and with such trusts for their respective 
benefit and such provisions for their respective advancementeither after the death of 
such child or during his or her life with his or her consent, and maintenance and educa- 
tion at the discretion of my trustees as such child by any deed or deeds revocable or 
irrevocable or by will or codicil without transgressing the rule against perpetuities 
appoint, or (in trust for} any other person or persons as such child shall by any deed 
or deeds revocable or irrevocable or by will or codicil without transgressing the rule 
against perpotuities appoint, and (2) After the death of such child my trustees shall 
hold snch share and the future income thereof in trust as such child shall by any 
deed or deeds revocable or irrevocable or by will or codicil without transgressing the 
rule against perpetuities appoint, forall or such one or more exclusively of others or 
other of the children or remoter issue of such childat suchage or time or respective 
ages or times, if more than one in such shares, and with such trusts for their respective 
benefit and such provisions for their respective advancement either after the death of 
such child or during his or her life with his or her consent, and maintenance and educa. 
tion at the discretion of my trustees or any other person or persons. 


Now, in sub-clause (g) there is a singular absence of punctuation. In a very 
complex sentence there sre three commas, two of them being before and after the 
clause ‘if more than one in such shares’ indicating that the clause is parenthetical, 
and that they have no other significance. The third comma after the expreasion 

‘with bis or her consent’ does not facilitate interpretation of the rest of the clause, 
and might as well have been omitted. 
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- The defendants contend that it was the intention of the testator to grant a special 
power of appointment to his children exercisable in favour of the children or remoter 
issue of such children, and that the expression ‘any other person or persons’ governs 
the clause relating to the exercise of discretion in the matter of application of the funds 
for the advancement, maintenance and education of the ultimate beneficiaries under 
the power of apota The plaintiffs contend that the testator intended to 
confer a general power of appointment exercisable either in favour of their children 
and upon trust for their respective benefits as are indicated in the clause or in trust 
for any other person or personsas the donee ofthe powermay appoint. In my view the 
interpretation suggested by the plaintiffs is not correct. If the testator desired to 
confer a general power of appointment authorising the donees of the power to appoint 
the property in favour ofany person or persons they desired, it was unnecessary for him 
to give any Alternative direction. It is difficult to understand why the testator who 
was himself an attorney should have granted a power exercisable in favour of the 
children or remoter issue of the donees or in favour of any of any other person or persons. 

Any attempt to transfer the clause ‘or any other person or persons’ so astomake it follow 
the clause relating to children orremoter issue not only makes the sentence ungramma- 
tical, but the effect becomes more obscure. If the construction suggested by the 
plaintiffs i is to be accepted, in order to complete the sense the words ‘in trust for’ 

must be added before the expression ‘any other person or persons’. Sub-clause (4) of cl. 

11 of the will also appears to support the construction that it was the intention of the 
testator to benefit his children’s progeny under the power of appointment, as in de- 
fault of the power of appointment the property is directed to go to such child or child- 

ren of the donee of the power who shall be living at the testator’s death or born after- 
wards and who-being male attain the age of 18 years or being female attain that age 
ər marry, and if more than one in equal shares. J am not ət this stage concerned 
with the validity of sub-cl. (k), but I am referring to that clause only for the purpose 
of showing that the dominant intention of the testator was to benefit his children’s 
children or remoter issue, and with that object he granted the power of appoint- 
ment to his own children, to whom a life interest was given. 

; It was urged on behalf of the plaintiffs that on the construction suggested by the 
defendants the donee of the ‘power had really a double power of appointment. It was 
argued that not only wasthe donee entitled to appoint his or her children or remoter 
issue, but was entitled to direct how the property was to be applied for the benefit 
of the children or remoter issue for their respective advancement, maintenance and 
education at the discretion of the trustees or at the discretion of other person or 
persons designated by the donee of the power. In my view there is no substance in 
that contention. The power of appointment is, under the will of the testator, to be 
exercised in favour of the children or remoter issue of the donee of the power, and 
for the purpose of effectuating the appointment ancillary directions for using the 
share for their benefit and advancement, maintenance and education are permitted 
to be given. The power is a special.power to be exercised in favour of the children 
or remoter issue of the donees, and the additional direction which may be given in 
appointing the share, are not an additional power. The fact that the.donee of the 
power may confer a discretion upon the trustees or some other person or persons for 
application of the benefit for the advancement, maintenance and education of the 
ultimate beneficiaries appears to be consistent with conveyancing practice. In 
Key and Elphistone’s Precedents in Conveyancing, Vol. 1, 12th edn., at page 796, 
standard forms of general power of appointment and forms of trusts for children 
and remoter issue are set out; and the form used by the testator appears closely 
to follow the form of special power of appointment for children and remoter issue. 
In note (c) at page 797 in thePrecedents in Conveyancing it is observed: “Without 
such words as these (viz., or any other person or persons) to givea discretion to another 
person when exercising the power would be invalid as amounting to delegation of 
the power’. When a will has been executed, as in this case, by a practising 
attorney who has in the course of his professional duties been accustomed to draw up 
documents according to the English system of conveyancing and appears to have adopt- 
ed a well-known model form in use for creating trvst with a special power, the in- 
ference that the executant was conversant with the conveyancing practice and therules 
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of construction adopted in that practice, and that the executant used that expression 
in the sense in which they are understood, may readily be made. 


In Davidson on Conveyancing, Vol. III, Part I, at page 159, it isstated as follows : 


“As it is considered that the provisions for maintenance and education, and for advanvement, 
usually inserted in the settlements, would not in general apply to an appointed share, such ashare 
being by the appointment, and in so far as it extends, withdrawn from the general operation of the 
settlement, and it is important that appointments made in favour of minor children should 
contain proper provisions for those purposes; and asit may be doubtful whethersuch powers can 
be delegated without special authority, the terms of the power of appointment should enable the 
donees to provide for maintenance and education, and for advancement at the discretion of 
the trustees of the settlement, or others;...”... 


Whereas a special or a particular power of appointment is a power to appoint 
amongst a named class of persons, a general poweron the other hand is a power 
under which the donee of the power has unrestricted choice. The choice of the 
donee being restricted in this case amongst the children or remoter issue of the donees 
of the power, the power of necessity must be regarded as a special power of appoint- ` 
ment. On the ground that the conveyancing practice and the grammatical 
construction both support the view that it was the intention of the testator to confer 
a special power of appointment upon his children, I agree with the construction 
suggested by the defendants. The answer to question No. | is therefore that the 
power of appointment contained in sub-cl. (g) of cl. 11 of the will is a special power 
of appointment... 


The testator has directed that the donees of the power must so exercise 
the power as not to transgress the rule against perpetuities, i.e. the rule contained 
in s. 114 of the Indian Succession Act. If the danisee exercise the power contrary 
to that direction, the exercise of that power would be void. It is contended 
by Mr. Maneksha for the plaintiffs that the direction contained in the will 
may prohibit the donees of the power from appointing property contrary to the 
rule against perpetuities strictly so called, but the donees are not prohibited from 
i aa property in favour of the appointees so as to transgress the provisions 
of the Indian Succession Act. It was argued that the donees of the power may grant 
in favour of their children or remoter issue, who were not in existence at the time 
of the testator’s death, estates which do not comprise the whole of the remaining 
interest of the testator in the thing bequeathed. 


Now, by sub-cls. (d), (e) and (f) of cl. 11 of the will the testator has provided 
life interests in favour of his children in the trust fund. By sub-cl.(g) of cl. 11 
of the will, as I have held earlier, a special power of appointment is granted to his 
children by the testator exercisable in favour of their children or remoter issue of such 
child, and consistently with the other provisions of the clause. Before I consider the 
question, whether the special power of appointment conferred upon his children by 
the testator is valid, it is necessary to note that an important distinction existe bet- 
ween a special power of appointment and a general power of appointment. A 
general power of appointment makes the appointee practically the owner of the pro- 
perty. In a special power of appointment the appointment is made subject to the 
limitations imposed by the author of the power and also subject to the limitation 
as ifthe deed under which the power is exercised is read as part of the original 
document under which the power is created. At page 325in Farwell on Powers, 3rd 
edn., it is stated : 

“Thereis animportant distinction between general powers and particular powersin this rerpect 
(in respect of the application ofrules against perpetuities).. The donee of a general power is virtually 
absolute owner of the property over which his power extends ; and he is to be regarded as abso- 
lute owner for the purpose of considering the application of the rule against perpetuities to him. 
The donee of a particular power ia not absolute owner: he cannot create any estate in point of 
perpetuity which might not have been created by the instrument creating the power : he cannot 
appoint to any person to whom the original creator of the power could not have appointed. 
‘The test of the validity of the estates raised is to place them in the deed creating the power in 
lieu of the power itself.’ (Sugden on Powers, 395-96).... “Particular or special powers...differ 
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from general powers in that the donee has not an unrestricted power of alienation, and in that 
ease the rule against perpetuities requires that all limitations made in pursuance of the power 
shall be such only as would have been valid if inserted in the original will or settlement (Sug. 
Pow. 396). When the power is exercised the limitations created under it are to be written into 
the instrument which created the power, and, if and so far as they do not exceed the rule against 
the perpetuities, they are good. At the date of such instrument creating the power the limitations 
are in such a case not known. Their form depends upon the future action of the donee of the 
power. It may be that he will so exercise the power as to transgress the rule: if so, the limita- 
tions fail. It may be that he will so exercise it as not to exceed the rule ; in that case the limita- 
tions will be good. At the date of the instrument creating the power it is impossible to say 
whether the role will be transgressed or not, but this uncertainty does not render the limitation 
bad” (i.e., a special power must (1) arise and be exercisable during the period, and (2) only during 
the period, ana (3) must be exercised so that the limitations arising thereunder might validly 
have been inserted in the instrument creating the power). The validity or invalidity of the 
interests created by the execution of a particular or special power is determined by the state of 
things when the appointment takes effect.” 


In Thompson, In re : Thompson v. Thompson} Mr. Justice Joyce observed (p. 202) : 


“\..Whore, asin the present case, the will under consideration is made in exercise of aspecial 
power of appointment, the question whether an estate or interest appointed by it be too 
remote depends upon its distance from the creation, not from the exercise, of the power. In 
other words, the period within which estates and interests limited by the appointment made in 
exercise of a special power must vest does not begin from the death of the person exercising the 
power, but, if such power was created by a will, from the death of the original testator. In 
the case of a will made in exercise of a special power of appointment,—as to any estates or interests 
given which vest immediately upon the testator’s death, or must vest within twenty-one years 
afterwards,-—if the testator, the donee of the power, wasliving at the time of ita creation, there 
is no objection on the ground of remoteness, since what is given must vest immediately upon, 
or within twenty-one years after, the termination of alife (that of the donee of the power) which 
was in existenco at the time of the creation of the power. 

In the case of a power to appoint by will to issue, however remote, if the donee of the power 
was alive at the time of its creation, any appointment to objects of the power specified by name 
or otherwise, but capable at the death of the donee of the power of being ascertained immediately, 
must be unobjectionable, notwithstanding that neithor the appointees, nor their parents, nor 
their grandparents were alive at the time of the creation of the power. For the interests of the 

, appointees vest at the appointor’s death, and the appointor was living when the power was 
created. But if future estates or interests be given by the will of the donee of the power, the 
question may arise whether such estates or interestsare or are not within the limits allowed by 

*the rule, whioh requires them to vest not later than twenty-one years after the termination of 
some life in being at the time of the creation of the power.” 

It is pertinent to note that the rule against perpetuities in England before the Law 
of Property Act of 1925 comprised two principal rules which were really two bran- 
ches of the rule relating to remoteness. Those two rules are stated in Halsbury’s 
Laws of England, Vol. XXY, 2nd edn. at page 79, art. 170, as follows :— 

“The first is known as therule against perpetuities, andis to the effect that every limitation 
of property, unless it depends upon an estate tail, must, to be valid, vest, if at all, within a life 
or lives in being, and twenty-one years and a period of gestation afterwards. The second, which 
has been sometimes referred to as the rule against double or remote possibilities and is now 
applicable only to limitations or trusts created by an instrument coming into operation before 
1926, is directed against contingent remainders of real estate Limited to successive generations 
of unborn issue.” 

The second rule set out by Halsbury was, strictly speaking, not a rule against per- 
petuities, but was commonly, though perhaps inaccurately, described as a rule against 
double possibilities. That rule was also known as the rule in Whitby v. Mitchell. 
Even before the Law of Property Act of 1925, the rule only applied to equitable es- 
tates and not to legal estates and it did not apply to personalty. Since the year 1925 
it does not even apply to documents relating to realty executed afterthe year 1925. 
The true effect of the rule against perpetuities both in England and in India was 
that an executory davise or other future limitation must vest, if at all, not later than 


1 [1908] 2 Oh. 199. 2 (1889) 42 Ch. D. 494. 
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a life or lives in existence at the time when the deed under which it is created and 
the period of minority and the possible period of gestation, and if it is not so likely to 
vest, the devise or limitation would be regarded as invalid. The devise or limitation 
in order that it may be good is required to be created in such terms that it cannot 
possibly vest after the expiration of the life or lives in being and the period of 
minority and the period allowed for gestation. 

Section 113 and s. 114 of the Indian Succession Act undoubtedly owe their origin to 
the English Common Law. Section 114 of the Indian Succession Act incorporates the 
tule against perpetuities as applicable to testamentary dispositions. The English 
common law did not, however, recognise any rule similar to the one contained ins. 113 
of the Indian Succession Act. Based as the rule against perpetuities is on remoteness, 
the English law merely refers to commencement or the first taking effect of limitations 
and not to the extinction or determination of devises or limitations. If an estate vests 
within the period of perpetuity, itis possible in England to limit the estato to unborn 
persons for life or till the happening ofenuncertain event. It may be that in the year 
1865 when the Indian Succession Act was originally enacted by the Indian Legisla- 
ture, it was intended to incorporate in the statute law of Indie the rule which was 
later recognised as the rule in Whitby v. Mitchell. But in modifying the rule, pre- 
sumably to suit Indian conditions, a modification was made which does not appear 
to have any counterpart in the English law. In Whitby v. Mitchell lands were limited 
by marriage settlement to the use of the husband and wife successively for life, and 
with remainder after the death of the survivor to the use of a child, grandchild, or 
remoter issue, or all and every or any one ormore of the children, grandchildren, or 
more remote issue of the husband and wife (such ohild, grandchildren, or more remote 
issue being born before any such appointment before any appointment should be 
made) as the husband and wife should appoint. The husband and wife by a deed 
appointed part of the settled lands to the use of a daughter for life for her separate 
use without power of anticipation, and after her demise to the use of such persons as 
she should by will appoint and in default for use of her children living at the date of 
the deed. It was held in that case that all limitations, except the one in favour of 
the daughter for life were void. It appears that when therule which ultimately crys- 
tallized in Whitby v. Mitchell was in the process of development, it was recognised as 
a rule which invalidated an estate in land to an unborn person for life with remainder 
to that person’s issue, not because it wes obnoxious to the rule against perpetuities, 


but because it transgressed the old rule of the common law, that a possibility cannot’ 


be limited upon a possibility, and it was regarded as immaterial that a prior 
limitation was made to take effect within the period allowed by the rule against per? 
petuities. But even in Whitby v. Mitchell what was regarded as invalid was the re- 
mainder in favour of the unborn issue of an unborn person in whose favour an estate 
in land was created. 

Section 113 of the Indian Succession Act, even though it may be deemed histo- 
tically to have been bused upon the rule in Whitby v. Mitchell, does not directly 
invalidate the remainder in favour of the issue of unborn persons. The possibility 
of an interest in favour of the issue of an unborn person granted under a deed or will 
was clearly recognised under the English common law. But by s. 113 of the Indian 
Succession Act estates conferred upon unborn persons subject to prior bequests, in 
so far as they do not comprise the whole of the remaining interest created for the 
benefit of the unborn persons, are declared void. Itis notthe limitations which are 
void, but it is the estate granted in favour of the unborn person which is made void. 

It must, therefore, be accepted that s. 113 as enacted in India, whatever may be its 
historical origin, is a rule relating to the quantum of interest which can be conferred 
upon unborn persons and has nothing whatever to do with the rule against perpetu- 
ities. The testator has in his will directed that the appointment made by his children 
with regard to a share of the property were to be made without transgressing the rule 
against perpetuities, but the rule against perpetuities referred to in sub-cl.(g) of cl. 11 
of the will can only be the rule contained in s. 114 of the Indian Succession Act, and 
not the rule contained in s. 113 of that Act. : 

In ascertaining whether the special power of appointment is validly exercised, the 
Court must consider whether the estate granted in exercise of the power could validly 


a aoe 
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have been granted under the original instrument under which the power has been 
granted. Normally, the question as to the validity or otherwise of the special power 
cannot arise unless the donee of the power has actually exercised the power. The 
donee undera special power of appointment may not exercise the power to create estates 
or interests which the author of the power could not himself in similar circumstances 
have created. In other words, while the circumstances in which the appointment is 
made are taken into account, the period reckoned for ascertaining the validity of the dis- 
positions will be from the time of creating the power, and not, as in the case of general 
power, from the time of exercise of the power. A special power validly given may be 
exercised in an invalid manner so as to grant an estate which is to vest beyond the 
period of perpetuities or by conferring upon persons unborn at the date of the death 
of the autho, of the power interests in property which do not comprise the whole of 
the remaining interest of the author. In those cases the execution of the power 
would be regarded as invalid. The special power is valid, but the mode of execution 
of the power is in the circumstances invalid. In other cases, however, the power 
by reason of the directions given by the author of the power is itself invalid. It need 
hardly be said that if a power is to be exercised, it must be exercised strictly according 
to the directions given by the author. 


Where by the document creating a special power the author has delegated the 
exercise of the power in a manner which appears to transgress the provisions of ss. 113 
and 114 of the Indian Succession Act, the power would be regarded as void. Simi- 
larly, if the estate to arise in exercise of the power in favour of unborn persons 
is otherwise made contingent or defeasible the estate thereby not comprising the 
whole of the remaining interest of the author in the property, the special power 
itself would be void. 


Under the will of the testator a life interest is devised in favour of his children in 
his property and the children are given a special power of appointment in favour of 
their children or remoter issue. The validity of that power of appointment has been 
challenged by Mr. Maneksha on various grounds. Counsel contended that if there 
were more children than one of the donees of the power, the estate granted to the 
children may not comprise the whole of the ‘thing’ bequeathed, because it may be a 
mere fractional interest in the property ; that the estate in favour of the appointees 
would be an estate which might vest in them only in the event of the appointees sur- 
‘viving the donees of the power and thatin any event suchinterest conferred upon the 
appointees would not comprise the whole of the remaining interest in the thing be- 
queathed, because their interest would come into being on the death of the donees 
of the power, and not before ; that the power contemplated that the trustees under 
the will of the testator may hold the share of the donee for the benefit of the children 
or remoter issue at such age or time or respective ages or times, if more than one in 
such shares, and with such trusts for their respective benefit and such provisions for 
their respective advancement either after the death of such child as the donee of the 
power may appoint ; that in the exercise of the special power of appointment the do- 
neeshad the authority to appointin favourof remoter issue who may not come into 
existence before the death of the donees of the power ; and that the donees of the 
power may appoint limited, contingent or defeasible estates in favour of the appoin- 
tees, and the exercise of the power in those events would be regarded as void. 


In support of his argument Mr. Maneksha has strongly relied upon two decisions 
of the Privy Council: Sopher v. Administrator General, Bengal and Puilibat v. So- 
rabji*, There is in my view no substance in the first contention raised by Mr. Manek- 
sha. It is always open to a testator, subject to the provisions of ss. 113 and 114 of 
the Indian Succession Act, to give a fractional interest in any property, even to an 
nnborn person. A fractional interest in property, provided it is not subject to other 
conditions or limitations, comprises the whole interest of the testator in the thing 
bequeathed—the thing bequeathed being the fractional interest. There is no war- 
rapt for holding that a fractional interest in property cannot be a ‘thing’ within 
the meaning of ss. 113 and 114 of the Indian Succession Act. 


1 (1944) 46 Bom. L. R. 865, P.O. 2 (1923) 25 Bom. L. R. 1099, P.C, 
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Section 113 of the Indian Succession Act deals with the quantum of interest which 
may be bequeathed in favour of unborn persons. By enacting s. 113 of the 
Succession Act the Legislature disapproved of any attempt to put limitations upon 
the estate to be given to persons unborn atthe time when the will comes into operation. 
As observed by their Lordships of the Privy Council in Sopher v. Administrator 
General, Bengal, at page 868, s. 113 as framed “raises or may raise questions of 
very great difficulty”. The difficulty in the interpretation of the section is 
caused by the clause ‘the later bequest shall be void, unless it comprises the whole of 
theremaining interest of the testator in the thing bequeathed’. The expression ‘the 
later bequest’ is obviously used with reference to the bequestin favour of unborn persons. 
That bequest in order to be valid must comprise the whole of the remaining interest of the 
testator in the thing bequeathed. The expression ‘remaining interest’ means the 
entire interest of the testator, less the interest carved out by the prior bequest. In 
other words, the bequest in favour of unborn persons and the prior bequest between 
them must exhaust the entire interest of the testator in the thing bequeathed. The 
section cannot and does not mean that unless the interest bequeathed to an unborn 
person is in all manner as exhaustive as the interest of the owner of the thing be- 
queathed, that interestis void. A vested interest granted under a willin favour of an 
unborn person, possession of which is deferred till the happening of a certain event, is 
not void by reason of the provisions of s. 113. What that section means is, that where 
a prior interest is given and a later bequest is providedin favour of an unborn person 
in the same thing, the completeness of the estatein favour of the unborn person can be 
limited only to the extentto which a prior valid bequest can limitit. Ifthereareany 
other limitations which derogate from the completeness of the estate granted in the 
thing bequeathed, the bequest in favour of an unborn person is void. If the bequest 
in favour of an unborn person after a prior valid bequest is dependent uppna con- 
tingency, the bequest may also be regarded as void. Similarly, any limitation or a 
condition of defeasance which derogates from the completeness of the estate in 
favour of an unborn person so as to reduce it to a life estate, or to an estate defeasible 
on the happening of a contingency renders such estate void. The expression ‘re- 
maining interest’ therefore connotes an interest which is as complete as an interest 
which the testator had in the thing bequeathed, such interest not being fettered or 
limited except by and to the extent of the prior estate; but where a vested interest 
is given in the thing bequeathed in favour of an unborn person, the vested interest, 
will not be avoided merely by reason of imposition of limitations which restrict enjoy- 
ment. The principles which I have set out are, in my view, borne out by the two 
decisions which Mr. Maneksha has referred to in the course of his argument, and the 
judgment of the Privy Counoil reported in Aniruddha Mitra v. Administrator General 
of Bengali. 


In Puthbas v. Sorabji the testator, a Parsi resident of Bombay, by complex 
will made provision by cl. 9 of the will for the residence of his children and their 
respective families in his residential house. Hethen proceeded by cl. 10 ofthe will 
to direct that the immoveable properties were devised on trust to expend the net 
income thereof for the maintenance and upkeep of such of his children and their 
respective families until the expiration of ten years from his death or until the death 
of his last surviving son, whichever should happen first. Under cl. llof the will 
the testator directed that after the expiry of the period mentioned in cl. 10 of the 
will, the trustees should (subject to certain reservations) divide the properties or the 
sale proceeds thereof in five equal shares and should hold each of such shares as that 
of each such son upon trust to pay the income of eachsuch sharetosuch son until 
his death and from and after the death of each son to pay the same to such persons 
a3 shall be presumptively entitled to the corpus until the death of the last surviving 
son. Clause 12 of the will gave power of appointment by a will or deed upon such 
trust and upon such conditions with such restrictions, powers and provisions as he 
might think fit, but subject to the proportion of share and order of priority therein 
provided. In cl.13 the testator gave directions as to what was to happen in de- 


1 (1049) L. R. 76 I. A. 104, 8.0. 51 Bom. L. R. 971. 
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fault of appointment. Clauses 15 and 16 contained provisions for defeasance in cer- 
tain eventualities. The Judicial Committee decided that the children and their 
respective families had a right of residence as provided in ol. 9 of the will. They 
farther held that the limitations mentioned contravened the provisions of s. 100 of 
the Indian Succession Act of 1865 (present.s. 113 of the Indian Succession Act). 
It was observed at page 1134 of the report : 

**...The bequests to the sons, daughters, widows and issue of the testator’asons thus made do 

not in all possible instances dispose of the subject matter to which they apply, and so fail to com- 
. Prise the whole of the remaining interest of the testator. It is obvious that he has reserved 
contingent rights which might well prove to be of value. The unborn beneficiaries do not take 
the whole interest undisposed of by reason of the title of his own sons being only for their lives. 
But the diffloulties are not exhausted by these considerations. Clause 16 gives over the share in 
income or corpws alike of any beneficiary who alienates,in any of a number of ways, and in that 
eventcreates a discretionary trust, which may extend, so far as the income is concerned, only to a 
part of it, for the benefit according to selootion by the trustees of some others of a class of bene- 
floiaries somewhat wider than that of those who are to take under the clauses just referred to. 
The 16th clause also puts an end to the title of every benefloiary who ceases to profess, or marries 
any one not professing the Zoroastrian faith, and gives the interest over in favour of those who 
take on the death of such beneficiary. In the face of this clause it cannot be contended success- 
fully that section 100 is complied with. For the whole of the remaining interest need not pass 
out of the hands of the trustees if there is a forfeiture of the income of the sons of the testator. 

It was argued that, even if these questions may arise, they do not arise now, and that the 
Court ought to have refused to decide them, in accordance with the principles that declarations 
are not usually made as to merely future interests. But the interests are not merely future 
interests. If the argument based onthe invalidity of the subsequent limitations just considered 
is well founded, the five sons have a present title to the residue subject only to the minor provisions 
already referred to, which title they are now in a position to enforce. 

It follows from this conclusion that in sofar as there is a direction in clauses 10, 11 and 14 
implying a postponement of the division of the residue for ten years, or until the death of the last 
surviving son, that the direction is inoperative, the interest to which it attaches being absolute.” 
It is clear from the observations that there were numerous limitations upon the 
completeness of the estate given under the will to unborn persons. -By reason 
of the interaction of cls. 11, 18, 15 and 16 upon the exercise of the power of 
appointment contained incl. 12 the objects of the power who were unborn were 
liable to be defeated and were not likely totake the estate at all in certain events 
‘and in certain contingencies. 

In Sopher v. Administrator General, Bengal, the testator gave under his will an 
bnnuity to his wife andthe balance of his property to his children, his sons’ share 
being double that of the daughter. It was provided in the will that, if any children 
predeceased the testator, the widows or children of such children were to take the share 
of the children sodying. Astothe corpus the testator directed that distribution should 
be postponed till after his widow’s death and thereafter the estate should be divided into 
as many shares as there were children and his predeceased children leaving issues and 

.the income should be paid of each share to each child for life and thereafter to the 
children of such child until they attained the age of 18 years. The testator then direct- 
ed that the share of any child who died without issue should be applied in the same 
manner as in the case of income from the property. Their Lordships of the Privy 
Council held that “particular bequest in favour of an unborn person must comprise 
of the testator’s remaining interest if the legatee is not in existence at the testator’s 
death...and further gifts however complete in their operation, do not save ‘the 
bequest’.” Vicount Maugham observed at page 869, referring to Putlibat’s case : 

“It is at least consistent with that decision to hold (as was argued in that case) that if under 
a bequest in the circumstances mentioned in s. 113 there is a possibility of the interest given 
to a beneficiary being defeated either by a contingency or by a clause of defeasance, the bene- 
ficiary under the later bequest does not receive the interest bequeathed in the same unfettered 
form as that in which the testator held it, and that the bequest to him does not therefore com- 
prise the whole of the remaining interest of the testator in the thing bequeathed.” 

Inasmuch as the interest in favour of the grandchildren was contingent upon their 
attaining the age of 18 years and surviving their parents, the whole of the remaining 
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interest of the testator was held not to have been bequeathed to the grandchildren, 
and the Privy Council held the bequest void. Prior to the decision of the 
Privy Council, it had been assumed, by the legal profession, especially in Bombay, 
that the extent and operation of the restrictive provisions in respect of estates to 
unborn persons enacted in ss. 113 and 114 of the Succession Act was the same as 
under the English law ; and on that assumption precedents of English wills and settle- 
ments were indiscriminately used in the preparation of wills and settlements with- 
out clear appreciation of the difference between the two systems. The will of 
the testator F. E. Dinshaw at one time a leading solicitor of this Court in the present 
case is an illustration of how deep-rooted that impression was. Thetrue effect ofthe 
decision in Putliabat’s case was only appreciated when it was reiterated in Sopher’s case. 
Inarecent case Ardeshir Baria v. Dadabhoy Baria! Mr. Justice Blagden 
observed (p. 292): e 
“it does seem unfortunate that their Lordships’ attention was apparently focussed entirely 
on ss. 118 and 120 of the Indian Succession Act and does not seem ever to have been called to 
the third illustration to s. 114.” 


Mr. Justice Blagden expressed a doubt whether in view of the decision of the 
Privy Council in Sopher v. Administrator General, Bengal, the terms of 
the third illustration to s. 114 could be regarded as having been in effect 
repealed, The only point which, however, fell to be decided by Mr. Justice 
Blagden was whether the interest given to unborn persons under a settlement, 
which was defeasible under a power of revocation reserved by the settlor and 
which was also defeasible in the event of unborn beneficiaries predeceasing 
the sons of the settlor was valid under s. 13 ofthe Transfer of Property 
Act. The case was not one under the Indian Succession Act, but arose 
under the Transfer of Property Act. Again the assumption that the third 
illustration to s.114 controls the meaning of s. 113 may be open to doubt. When it 
is recognised that the rule enacted in s. 113 of the Succession Act is not a branch of 
the rule against perpetuities or even of the rule against remoteness, andis primarily 
concerned with the quantum of interest which may be granted to unborn persons, the 
criticism by the learned Judge of the judgment of the Privy Council that podsibly 
a reference to the third illustration to 8. 114 of the Succession Act would have induced 
their Lordhips to come to a different conclusion, appears to have little force. If 
s. 113 which enacts that an estate in favour of an unborn person, when it does not 
comprise the whole of the interest remaining upon a prior bequest is void, relates: 
only to the quantum of interest which can be conferred upon unborn persons, and is 
not a branch of the law of perpetuities contained in s. 114, it is difficult toe 
appreciate how for the purpose of construing s. 113 of the Indian Succession ‘Act 
their Lordships of the Privy Council could have been persuaded to seek assistance 
from the third illustration to s. 114 of the Act. It is true that both as. 113 and 114 
deal with estates in favour of unborn persons. Section 113 deals with limitations 
which may be validly placed mpon the quantum of interest which may be conferred 
upon unborn persons, while s. 114 deals with the period of vesting of estates granted | 
to unborn persons, but otherwise those provisions do not deal with restrictions of the 
same nature or quality. ner 

Anirudha Mitra v. Administrator General of Bengal was a case in which the will of 
a Hindu governed by the Dayabhaga School of Hindu law, who died in the year 1933, 
fell to be construed. The testator Rai Bahadur Lal Mitra died loving him surviving 
his son Anirudha, his wife Nayani, and his son’s wife Nivanani. By cl. 6 of his 
will the testator gave a right of residence in the family house and use of furniture 
therein to his wife, his son, and his son’s wife for their respective lives. By cl. 7 
he allowed maintenance to his wife, his son, and his son’s wife, each at the rate of 
Rs. 700 per month during their lives, with direction for distribution of the amount 
on death to the survivor or survivors. By ol. 9 of the will the testator made a be- 
quest in favour of ‘legitimate son or sons of his son Anirudha, whether natural born 
or validly adopted, of all the rest and residue of his property’. It was further provided 
thatifthere was only oneson, the residue was to be made over to him on his completing 
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the age of 21 years, and if there were more sons than one, the residue was to be made 
over in equal shares, on the youngest sons attaining the age of 21 years. Ani- 
rudha adopted a son, and thereafter was adjudicated an insolvent. He obtained a 
conditional discharge, and then filed a suit in the Calcutta High Court contending 
that the devise under cl. 9 of the will was void. Das J. who tried the suit held that 
cl. 9 conferred a vested interest in favour of the sons of Anirudha, and the condi- 
tion about the completion of 21 years was not a contingency but a mere postpone- 
ment of enjoyment. The Court of Appeal and the Privy Council accepted that view. 
eae delivering the judgment of the Board observed at page 977, (1949) 
m. L. R.: 


“Coming to seo. 113 of the Act, it was held by Gentle and Ormond, JJ. that the interests 
created by cis. 5 and 7 of the will, viz., the bequests with respect to the house and furniture to 
which rights were given to the testator’s wife, his sonand his wife, and the life annuities, con- 
stituted prior bequests contained in the will within the meaning of sec. 118. Their Lordships 
are not satisfied that sec. 113 would apply where the prior bequest referred to can be regarded as 
bequest prior to the disposition of the residue ; if so, Their Lordships think the interests cannot 
be regarded as prior interests of residue, since the property allocated to meet such bequests does 
not fall into residue unless until the interests under cls. 5 and 7 have determined ; but even tf the 
bequesis do amount to prior bequests of the residue. Their Lordships are satisfied that the whole re- 
maining interests of the residus have been bequeathed under ol. 9 and the provisions of sec. 113 have 
no operation on ol. 9 of the will.” 

Their Lordships indicated the view that the provisions of cl. 9 of the will may be 
void as being contrary to the rule against perpetuities, but the interest granted being 
in favour of a class was valid, so far as the adopted son was concerned. It is clear 
from the observations that their Lordships were of the opinion that where an estate 
is granted to an unborn person, which is to vest on his birth, if the interest comprises 
the whole of the remaining interest of the testator, s. 113 has no application, even 
though there are limitations imposed upon enjoyment by such unborn person... 
The will of the testator in the present oase is partially governed by the Dispositions 
of Property (Bombay) Validation Act, LIV of 1947, and to the extent to which there 
are immoveable properties in the State of Bombay and also to moveable properties 
the taint, if any, arising under ol. 11 of the will must be deemed to have been re- 
moved. The question arises only with regard to the sale proceeds of property sold 
by the executors between the date of the testator’s death and the date of partition of 
India, i. e. August 15, 1947. Under cl. 11, sub-cl. (g) of the will, the testator 
` granted a special power of appointment and authorized the executors of the power (a) 
in favour of the children or remoter issue or one or more of them exclusively of others 
"as the donees may direct, (b) and at such age or time or respective ages or times and 
in such shares as the donees may direct, (c) and in such trusts for their respective bene- 
fits and provision for their respective advancement, maintenance and education at the 
discretion of the trustees or any other person or persons as the donees may appoint, 
and (d) the appointment tobe made by a deed or deeds, revocable or irrevocable, or 
by a will or codicil. In exercise of the power the donees of the power are therefore 
. entitled to appoint their share to one or more child or children to the exclusion of 
others and at such age or time or at such ages or times to make provision for the 
advancement, maintenance and education of all the appointees. It would be com- 
petent to the donees of the power to make an appointment contingent 
upon. the beneficiaries attaining a specified age or being alive at the happening of a 
apecified event or otherwise. It would also be open to the donees of the power to 
appoint property subject to the provision for advancement, maintenance and educa- 
tion. In all these respects (except the last) the interest granted to the beneficiaries 
would not comprise the whole of the remaining interest of the testator after the life 
interest in favour of his children granted by the testator in the thing bequeathed, 
Again, it would be open to the donees of the power to make an appointment under 
deeds which are revocable, so thatthe appointment may be liable to be revoked. 
In my view cl. 11, sub-cl. (g), of the will, contemplated the exercise of the 
power in a manner which may transgress the provisions ofs. 113 of the 
Indian Succession Act, and would therefore be void. This is not a case in 
which a special power ofappointment has been given withoutany direction as to the 
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mode in which the appointment is to be made, so that unlawful execution of the power 
would not render the power void, but would make only the execution of the power 
void. Itistrue that a mere possibility ofaspecial power being exercised in a manner 
transgressing the provisions of s. 113 of the Indian Succession Act would not make the 
power itself void. A mere possibility of the power being exercised contrary to the 
provisions of the statute law in India does not invalidate the power. If, however, by 
the very terms by which the poweris granted, itis contemplated that in the exercise of 
the power the provisions of s. 113 of the Indian Succession Act may be transgressed, 
the power itself must be regarded as void. Both in Putlibat’s case and in Shopher’s 
case their Lordships of the Privy Council held that estates granted by the 
respective testators in the two cases by the exercise of the power of appointment 
were void as they were likely to transgress the provisions of s. 113 of the Indian 

Succession Act. : è ; 

Tf, as stated in ‘Sugden on Powers’, 8th edn. at page 396, “the test of the validity 
of the estates raised is to place them in the deed creating the power, in lieu of the 
power itself”, the distinction that in one case the possibility of the interest being 
defeated either by a contingency or by aclause of defeasance arises expressly by refer- 
ence to the conditions in the will for the exercise of the power, and in the other cases 
such possibility arises by reason of the exercise of the power in a manner contemplat- 
ed by the testator, though it may be possiblefor the donee of the power to avoid such 
defeat, must, in my view, be ignored. 

I may summarise the principles which in my view can be extracted from the pro- 
nouncements of the Judicial Committee. They are: (a) wherean interest which is 
to vest on the birth of a devisee, who at the date of the death of the testator is unborn, 
is granted, subsequent limitations which merely defer enjoyment are not void by 
reason of the provisions of s. 113, (6) where by reason of a contingency the estate 
devised in favour of an unborn person subject to a previous bequest may not take 
effect the bequest is void, as it does not comprise the whole of the remaining interest 
of the testator in the thing bequeathed, and (c) where an estate which is to vest in an 
unborn person subject to a prior bequest is made subject to a condition of de- 
feasance, the bequest is void for the same reason. 

The form used by the testator is a well-known standard form of a special power 
of appointment givenin ‘Key and Elphinstone’s Precedentsin Conveyancing’, and ifthe 
assumption that s. 113 of the Indian Succession Act was intended to codify the law 
relating to perpetuities in the same manner as in England, the power granted 
by cl. 11, sub-cl. (g), would have been regarded asa valid power. But, it appears 
that in the transplantation of the rule in Whitby v. Mitchell (which incidentally was , 
authoritatively stated several years after the Indian Succession Act of 1865 was 
enacted) has undergone a change which was possibly not contemplated by the framers 
and has thereby become a rule, not against perpetuities, but of the quantum of 
estate which may be conferred upon unborn persons. Therefore, the fact that a well- 
known form, which may have created valid estates in England, has been used cannot 
justifiably be a ground for upholding the creation of estates, which the statute law of 
India prohibits. 

In view, therefore, of the provisions of cl. 11, sub-cl. (g) of the will, which contemplat- 
ed in the exercise of the power conditions of defeasance upon estates granted to un- 
born persons, and also contemplated contingencies which might defeat the estates in 
favour of unborn personsand thereby transgress the provisions of s. 113 of the Indian 
Succession Act, I hold that the special power is void. i 

It is true that no question with regard to the interpretation of sub-cl. (h) of cl. 11 
of the will has been mooted before the Court. The testator under that clause has 
provided that the estate devolving in default of appointment by his childrens’ 
children or remoter issue provided they attain the age of 18 years, or if female attain 
the age of 18 years, or marry, the condition requiring that the grandchildren or re- . 
moter descendants should survive the holders of the life interest in the estate and 
must attain the age of 18 years, or being female attain that age or marry, isa condition 
which, on the principle of s. 113 of the Indian Succession Act, which I have set out 
earlier, must be regarded as void. In my view, therefore, thespecial power of appoint- 
ment given in favour of children ynder cl. 11, sub-ol. (g) of the will, is void, and the 
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bequest under sub-cl. (4) must also be regarded as void, both on the ground that they 
are alternative toa void bequest, and on the ground that they transgress the rule against 
perpetuities contained in s. 114 of the Indian Succession Act. I need hardly say that 
the observations which I have made with regard to the validity of the special power 
of appointment and the effect of sub-cls. (g) and (h) of ol. 11 of the will are only con- 
fined to the sale proceeds of the immoveable properties at Karachi which have been 
sold by the executors of the will between the dates of the death of the testator and 
the partition of India, that is August 15,1947. Immoveable properties situate in the 
Province of Bombay and movable properties wherever situate would be governed by 
the provisions of the Dispositions of Property (Bombay) Validation Act, LIV of 
1947, The immoveable properties situate at Karachi which have not been sold before 
August 15, 1947, will be governed by the law of Pakistan. 


I proceed fo answer the questions as follows : 
Questions No, 1 and No. 2 have already been answered. 


Question No. 3. The provisions of sub-clause (g) of cl. 11 of the will are not valid 
in so far as they apply to the sale proceeds of immoveable pro- 
perties sold between the dates of the testator’s death and 
August 15, 1947. 


Question No. 4. There is an intestacy to the testator in respect of the sale pro- 
ceeds referred to in answer to question No. 3. 
Question No. 5 has not been argued before me and on the view that I have taken, 
I do not propose to answerit. Even by waiver the heirs of the deceased testator would 
not be entitled to free themselves from the limitations sought to be placed upon their 
powers, if the testator has validly imposed such limitations. 


Costs of all the parties as between attorney and client to come out of the estate. 


Order accordingly. 
Attorneys for plaintiffs : Payne & Co. 
Attorneys for defendants: Little & Oo. 


CRIMINAL REVISION. 


Before Mr. Justice Gajendragadkar and Mr. Justice Yyas, 
p STATE v. LACHMAN KEVALRAM AHUJA.* 


Pratico (Criminal)—Sentenco—Hnhancement of,—Oases where merite demand sentence of death— 
Whather sentence of death in such cases could be commuted to lesser sentence on ground that 
acoused had remained under sentence of death for a year or more—Sentence of death previously 
passed in casa where re-trial ordered whether an extenuating ctrcumstance—T'rial Court's dis- 
oration to pass sentence whether can be intarfered with by appellats Court. 

In cases where merits demand a sentence of death, the mere faot that the acaused had 
remeined under a sentence of death for a year or more would not be a good ground for com- 
muting the sentence of death to a lesser sentence. 

In a gross case of a calculated, cold-blooded, ghastly murder, it is obligatory upon a Sessions 
Judge to pass a sentence of death upon the accused in the absence of any extenuating 
circumstances connected with the murder. A sentence of death previously passed in a 
case in which a re-trial has been ordered is a circumstance extraneous to the crime of murder. 
It cannot in any manner be said to be one of the circumstances of the case and cannot, 
therefore, be considered an extenuating ciroumstance. 

The passing of sentence is a matter for the discretion of the trial Court and the appellate 
Court will not interfere with the said discretion except in very rare cases where it is satisfied 
that the trial Court has exercised its discretion improperly. That an appellate Court would 
have imposed a higher sentence if it had tried the case itself is wholly immaterial on a question 
of enhancement of sentence. The usual rule is that an appellate Court will not superimpose 
its own discretion upon the discretion of the trial Court, except in most exceptional cases. 


* Dovided, Jan 6, 1956. Criminal Re- Criminal Appeals Nos. 1408, 1423 and Appli- 
vision Application No. 1074 of 1953 (with cation No. 247 of 1953). 
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Dalip Singh v. The Stats of Punjab! and Bissu Mahgoo v. State of Utar Pradesh}, fol- 
lowed. 
Pakhar Singh v. Empsror,* Autor Singh v. Emperor, Buta Singh v. Emperor,’ and Piare 

Dusadh v. Emperor, distinguished. 

On the morning of May 26, 1949, in the city of Ahmedabad, a sum of rupees five 
lakhs belonging to the Central Bank of India, Ltd., was being carried in a motor van 
from its head office to a branch office in the city. Lachman, Pherumal (accused 
Nos. 1 and 2) and a third person forcibly took possession of the motor van afterinjuring, 
by gunshot, the driver and a peon of the bank. The accused abandoned the motor van 
at some distance of the scene of the outrage and tried to escape, firing shots in the 
course of their flight and injuring several people. The accused were eventually 
arrested by the police. The driver and the peon of the bank who were injured 
succumbed to their injuries. On July 19, 1949, the accused were charge-sheeted in 
respect of the several offences committed by them on May 26, 1949. On August 6, 
1949, the Government of Bombay by a notification issued under ss. 10 and 11 of the 
Bombay Public Security Measures Act, 1947, constituted a Special Court of criminal 
jurisdiction for the Ahmedabad District and under s.12 of the Act directed the 
Special Judge so appointed to try the accused. The proceedings before the Special 
Judge continued till February 23, 1950, and on March 13, 1950, he convicted the 
accused of the offences and inter alia sentenced them to death under ss. 302/34 of 
the Indian Penal Code. The accused appealed to the High Court, but the appeals 
were dismissed and the sentences of death were confirmed on May 19, 1950. The 
accused appealed to the Supreme Court. On May 20, 1952, the Supreme Courtt set 
aside the conviction and sentence of both the accused on a technical ground that 
after coming into force of the Constitution of India the Special Judge had no juris- 
diction to try the case and ordered a re-trial of the accused. Thereafter the usual 
committal proceedings were started against the accused and the Magistrate, who held 
these proceedings, committed the acoused to the Court of Session at Ahmedabad. 
The Sessions Judge passed an order of conviction and sentenced the accused to suffer 
transportation for life and to various terms of rigorous imprisonment. On the ques- 
tion of awarding sentence for offence under s. 302 read with s. 34 of the Indian Penal 
Code, the Sessions Judge observed as follows :— 

"I have given my anxious thought to the question of awarding sentence for offence under 
s. 302 read with s. 34 of Indian Penal Code. The learned Special Publio Prosecutor has drawn 
my attention to the fact that there are‘no extenuating circumstances and that in the view of the 
special circumstances of the oase and the view of the fact that two murders have been com- 
mitted, the accused should be awarded death sentence. Shri Pandya has urged before me that 
the accused are in jail as under-trial prisoners for the last four years, that a death sentence was * 
hanging over them for more than two years and that the lesser sentence should be awarded to the 
acoused. Considering the circumstances in which the offences were committed, there are of 
course no extenuating cireumstanoes which would justify the Court in awarding the lesser punish- 
ment and the death sentence should have followed as a matter of course. But I am inclined to 
accept Shri Pandya’s plea on a consideration of the fact that the death sentence awarded to the 
acoused by the Special Judge remained hanging over them for over two years. The Special 
Judge has sentenced both the accused to death subject to the confirmation by the High Court 
on Maroh 13, 1950. The sentences were confirmed by the High Court on May 19, 1950, and 
the Supreme Court set aside the sentence on May 20, 1952. Thus, the death sentence was hang- 
ing over for more than two years. After the judgment of the Supreme Court, they had to appear 
before the committing Magistrate and they had undergone the present trial before this Court. 
They have been in jail as under-trial prisoners for more than four years. 

Shri Pandya has cited the following two rulings before me :—{1) Piare Dusadh v. Emperor 
[1944] A.LR. F. C. 1, 14: (3) Auter Singh v. Emperor, 21 I. O. 882, 893. In the first case, 
the delay in carrying out the sentence for a period of one year was considered sufficient 
reason not to award the death sentence. Their Lordships of the Federal Court have 
observed at page 14 that “He has besides been awaiting the execution of his death for over a year. 
We think that in this case the sentence for transportation for life would be more appropriate 


1 (1953) 16 S. O. J. 532, 5 [1928] A. I. R. Lah. 582. 
2 [1964] A. I. R. 8.C. 714. 6 [1944] A.I. R. F.O. I. 
3 (1928) 31 Cr. L. J. 41. t See (1952) 54 Bom. L. R. 854. 


4 (1913) 17 Cr. W. N. 1213. 
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than the sentence of death.’ Intheletter ruling, it is also observed that ‘And I believe I am right 
in saying that delay such as this has before now been regarded by Judges as a sufficient reason 
for refraining from imposing the extreme penalty.’ It may be noted that there wasa delay of six 
months in carrying out the death sentence in that case. 

This is the second trial that the accused have undergone for offences committed nearly four 
years baok. In the case of Butasingh v. Emperor [1926] A.I.R. Lah. 582, 584, their Lordships 
have also observed thus: ‘We are of opinion, however, the capital sontence should not be im- 
posed, as this is his second trial for an offence committed in August 1921 i.e., four and a half 
years ago. The ruling in Pakharsinghv. Emperor (1930) 31 Cr. L. J. 41 is also applicable to the 
facts of the present case and would also support the view that I have taken. 

Thus, considering the principles laid down in these rulings, I believe that there are sufficient 
reasons for the Court not to award the capital sentence—lL, therefore, believe that the sentence 
for transportation for life for offence under s. 302 read with s. 34 of the Indian Penal Code, would 
be appropriat® in this case and would meet the ends of justice.” 

The accused appealed to the High Court (Appeals Nos. 1408 and 1423 of 1953). 
Criminal Revision Application No. 1074 of 1953 was filed by the State of Bombay 
praying for the enhancement of the sentences of transportation for life imposed upon 
the accused. In Criminal Application No. 247 of 1953, the Sessions Judge requested 
that action under the Contempt of Courts Act be taken against accused No. 2. 
These companion matters were heard together. 


Cri. Reon. Appin. No. 1074/63. 


A. A. Mandgi, Assistant Government Pleader, for the applicant, the Government 
for the State of Bombay. 
The accused in person. 


Criminal Appeals Nos. 1408 and 1423/53. 


The appellants-accused in person. 
A. A. Mandgi, Assistant Government Pleader, for the State. 


Criminal Application No. 247/63. 


A. A. Mandgi, Assistant Government Pleader, for the State. 
The applicant-acoused in person. 


Vyas J. [His Lordship after considering the evidence in the case proceeded.] 
Accordingly the convictions of both the accused under s. 394 read with s. 397, Indian 
Penal Code, under s. 302 read with s. 34, Indian Penal Code, under s. 326 read with 
s. 34, Indian Penal Code, and under s.324read with s. 34, Indian Penal Code, is perfectly 
correct. Since we have come to the conclusion on evidence that accused No. 1 had 
carried and fired revolvers and accused No. 2 had carried and fired a pistol, and since 
they had no licence to carry and possess fire-arms, their convictions under s. 19(e) of 
the Indian Arms Act and under s. 68(1) of the Bombay District Police Act are also 
correct, In the result, Appeals Nos. 1408 and 1423 of 1953 fail and are dismissed. 

We next proceed to deal with Criminal Revisional Application No. 1074 of 1963 
filed by the State. This revisional application raises the question whether the sen- 
tences of transportation for life passed on the two accused under s. 302 read with s. 34 
of the Indian Penal Code for the murders of Bhika and Lalkhan should be enhanced 
to sentences of death on both the accused. The learned Additional Sessions Judge 
has said in the course of his judgment that on merits both the accused would. deserve 
the sentence of death. But he has passed a lesser sentencein view of the fact that 
both the accused were under sentence of death for two years and two months from 
March 13, 1950, to May 20, 1952, on which date the Supreme Court reversed the order 
of conviction and sentence passed on both the accused on a technical ground that, 
after the coming into force of the Constitution, the Court of the Special Judge had 
no jurisdiction to try the case of the accused. To quote the words of the learned 
Judge, he was 
“inolined to accept Shri Pandya’s plea on a consideration of the fact that the death sentence 
awarded to the accused by the Special Judge remained hanging over them for over two years,” 

Now, we sre not unaware of a sottled principle of law that the passing of sentence 
is a matter for the discretion of the trial Court and that the appellate Court will not 
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interfere with the seid discretion except in very rare cases where it is satisfied that 
the trial Court has exercised its discretion improperly. That an appellate Court 
would have imposed a higher sentence it it had tried the case itself is wholly immaterial 
on a question of enhancement of sentence. The usual rule thus is that an appellate 
Court will not superimpose its own discretion upon the discretion of the trial Court, 
except in most exceptional cases. So, the question which falls to be determined in 
this revisional application is whether the learned Extra Additional Sessions Judge 
exercised his discretion improperly in declining to pass a sentence of death, though 
on merits he was satisfied that the sentence of death was deservedly called for, on the 
sole ground that the accused had remained under a sentence of death for two years 
and two months from March 13, 1950, to May 20, 1952. The answer to this question 
would depend upon an answer to the question, which ir a pcint of law, whether in 
cases where merits demand a sentence of death, the mere fact thet the accused had 
remained under a sentence of death for a year or more would be a good ground for 
commuting the sentence of death to a lesser sentence. We answer this question in 
the negative. It ir true that a person sentenced to death would suffer acute mental 
anguish and suffering and would remain in a state of painful suspense from the time 
that the sentence is passed upon him. But, the mere fact that the said state of sus- 
pense and suffering has continued for a year and more is no good ground in law for 
commuting the sentence of death to one of transportation for life, though, with res- 
pect, a contrary view has been taken by some High Courts in India. In most cases 
in which a death sentence is passed a lapse of a year at least is inevitable between the 
passing of the said sentence by the Sessions Court and its eventual confirmation by the 
highest judicial tribunal in the land. A sentence of death passed by a Court of Ses- 
sion comes up to the High Court for confirmation, and though this High Court 
has alwe.ys been se nada keen to see that confirmation cases are disposed of with 
utmost expedition, it usually takes a minimum period of six months before the sen- 
tence of death ‘s confirmed. Thereafter, if the matter goes up to the Supreme 
Court, it is not unreasonable to sssume that at least an equal amount of time would 
ususlly elapse before the case is finally decided by the Srpreme Court, Thus, for at 
least a year, and sometimes it may be even longer, a condemned person has to remain 
under a sentence of death, end if that fact by itself is to be considered a good ground 
for not confirming the death sentence, no death sentence can ever be passed, how- 
soever eminently fit a case may be on merits for imposing a death sentence. In 
a gross case of æ calculated, cold-blooded, ghastly murder, it is obligatory upon a 
Sessions Judge to pass a sentence of death upon the accused in the absence of any 
extenuating circumstances connected with the murder. In such a case, the Judge 
cannot say to himself that, although there are no extenuating circumstances relating 
to the crime itself which could justify the mitigation of the sentence of death and 
although the sentence of death is demanded on merits, he will not pass the ssid 
sentence because of the sole reason that the accused had been previously in the same 
case under a sentence of death for some time. A sentence of death previously pass- 
ed in a case in which a retrial has been ordered is a circumstance extraneous to the 
crime of murder. It cannot in any manner be said to be one of the circumstances of 
the case and cannot, therefore, be considered an extenuating circumstance. It is not 
a factor personal to the accused either, in the sense of their being persons of tender 
age or old age or the like, which circumstances are sometimes looked upon by some 
Judges as extenuating circumstances. Now, what has happened in this case is that 
the only reason which weighed with the learned Judge for not passing a sentence of 
death was that he took into consideration a circumstance entirely extraneous to the 
crimes committed on that fateful morning in the city of Ahmedabad and virtually 
treated it as an extenuating circumstance. We areof the view thatin doing so heex- 
ercised his discreticn improperly. If an accused person pleads that a sentence of death 
should not be imposed upon him because he had previously been under a sentence of 
death in the same case for some time, he pleads in effect for mercy and the grant of 
mercy is within the province of the Executive (viJe the observations of Spens C. J.in 
Piare Dusadh v. Emperor! to which I will presently refer). In this connection how- 
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ever, it must be noted that neither of the accused has made a plea for mercy in this 
case. In fact, accused No. 2 said that he was not asking for mercy and while, in 
reply to the revisional application, he delivered ə discourse on the impermanence of 
lite, he added that he would not liketo die of old age ordisease, but would wish to die 
earlier and that too a quick death. He did not give sny grounds why we should not 
enhance the sentence to death. Accused No. 1 also, when asked whether he wished 
to say anything against the enhancement of the sentence of transportation for life 
imposed upon him by the Extra Additional Sessions Judge, indicated by a violent 
clicking of his right-hand fingers that he had nothing to say. It is needless to point 
out that our judgment, in deciding this criminal revisional application, has not been 
influenced in the slightest degree by such an attitude of the accused. We have been 
guided solely by the grossness of the case and the atrocity of the crime and we have 
been convinced that the discretion was erroneously exercised by the learned Judge 
when he passed the sentence of transportation for life on these accused on the sole 
ground that they had remained under a sentence of death for some time in the past 
in this case before the Supreme Court set aside the said sentence. Even if a plea for 
meroy had been made before us by the accused and even if wehad the powerto enter- 
tain such a plea, we would have rejected it in view of the extreme grossness of the 
Cage. . 

The true principle which would govern the question of enhancement of sentence 
from transportation for life to one of death is laid down by the Supreme Court in 
Dalip Singh v. The State of Punjab. It was observed by their Lordships in this 
case as follows (p. 538): 

“...The power to enhance a sentence from transportation to death should very rarely be 
exercised and only for the strongest possible reasons. It is not enough for an appellate Court 
to say, or think, that if left toitself it would have awarded the greater penalty because the dis- 
cretion does not belong to the appellate Court but to the trial Judge and the only ground on 
which an appellate Court can interfere is that the discretion has been improperly exercised, as 
for example whore no reasonsare given and none can be inferred from the circumstances of the 
oase, or where the facts are so gross that no normal judicial mind would have awarded the lesser 
penalty.” J 
Then their Lordships proceeded to say that it was impossible to ley down a hard and 
fast rule for every case and that each case must depend on its own facts. It 
is, therefore, clear that there is no settled rule and there can be none that 
whenever a person is under a sentence of death for a year or two, the sentence 
of death should not be confirmed or the sentence of transportation for life should 
not be enhanced to death. Indeed, as I have already said, a lapse of a year at 
least is inevitable in most cases between the paszing of the sentence of death 
and its eventual confirmation by the Supreme Court. 

Now, in this case it is true that both the accused have been convicted of an offence 
under s. 302 read with s. 34 of the Indian Penal Code, but from the point of view of 
atrocity of crime, perversity of mind and criminality of intention, no distinction could 
be drawn between the two and the conduct of both the accused was equally heinous, 
reprehensible and criminal. Accordingly, it would not matter at ell whether it was 
accused No. 1’s bullet or acoused No. 2’s bullet which hit Bhika and Lalkhen. This 
is not a case where only one person was actively concerned in the commission of the 
crime and the other, though a sharer in the fullest measure in the common intention 
to commit the crime and therefore liable under s. 34, was not doing any overt act. 
Tt has been conclusively established by the evidence in the case that both the accused 
were freely and indiscriminately using the firearms which were in their possession. 
The evidence has shown that ecoused Nos. 1 and 2 both were firing shots in front of 
the bank’s building on the Richey Road. They were doing so even while driving 
away the motor van. Near Ramdevji Temple also they were both seen firing shots. 
I have already shown that the bullets which were extracted from the bodies of 
Takhatsing and Baba Shiva must have been fired from the revolver of accused No. 1. 
Those bullets were similar to the bullets contained in the cartridges which were found 
from the pockets of acoused No. 1’s coat. Cartridges. which were found scattered 
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about near the Central Bank, in the van itself and on the Mirzapur Road must have 
been fired from the pistol of acoused No. 2. The fact that although acoused No. 1 
had used his revolver as many as eleven times, he was even at the end of the incident 
found in possession of as many as 33live cartridges, and the fact that although accused 
No. 2 had freely used his pistol near the Central Bank and in the van and on the 
Mirzapur Road, he was at the end of the incident found in possession of 12 live cartrid- 
ges of the automatic pistol, would show that this is a case in which no distinction 
could be made between the criminality of accused No. 1 and accused No. 2, although 
on the evidence before us we may not be in a position to say whether the bullets 
which hit Lalkhan and Bhikha were fired by acoused No. 1 or accused No. 2. The 
conduot of both the accused was so grossly criminal that, but for providential grace, 
there would have been a much greater and much more horrid manifestation of the 
fury of death on the streets of Ahmedabad that morning and meny more dead bodies 
would have been found lying eboutinthe streets. It wasjust fortunate that Takhat- 
singh, Trilokinath and Indravadan did not die but survived theirinjuries. It wasalso 
providential mercy that while the accused were firing their revolvers and pistol as 
they were driving the van away, no passer-by was mortally wounded. 


Tt is also pertinent to note that, notwithstanding the fact that the charge against 
the accused was under s. 302 read witb s. 34, the learned Judge was satisfied that on 
merits the sentence of death was deserved by both the accused. As I have said, what 
weighed with him was only one circumstance, namely, that the accused were under 4 
sentence of death for two years and two months between March 13, 1950, and May 
20,1952. That circumstance by itself, as I have pointed out, cannot in law be a good 
ground for not enhancing the sentence of transportation for life to one of death or for 
commuting the sentence of death to one of transportation for life. Therefore as, on 
merits, the learned Additional Sessions Judge himself thought that the sentence of 
death was eminently deserved by both the acoused andas there is no good ground in 
law for not passing the capital punishment on both of them and as the case is of the 
grossest kind, we are of the view that the discretion which the learned Sessions Judge 
exercised in not passing the capital punishment was improperly exercised by him. 

In Bissu Mahgoo v. State of Uttar Pradesh! special leave was granted to the ap- 
pellant to file his appeal which was limited to the question of sentence only. It was 
urged before the Supreme Court that after the learned Sessions Judge had pronounced 
his judgment and awarded to the appellant the sentence of transportation for life, 
the State had not filed any revisional application against that sentence, but it was the 
complainant himself who had moved the High Court in revision and the High Court 
in revision had enhanced the sentence from transportation for life to death. It was 
also urged that after the decision was pronounced by the High Court on April 16, 
1951, enhancing the sentence on the appellant to death, the appellant had filed an 
application for leave to appeal to the Supreme Court on May 15, 1951. The said 
application, for some reason or the other, was not disposed of by the Allahabad 
High Court til March 13, 1953. In these circumstances, it was contended that the 
sentence of death which was awarded to the appellant should be commuted to one of 
transportation for life. This was, therefore, a case in which originally the sentence of 
transportation for life was imposed upon the appellant. At the instance of the com- 
plainant the said sentence was enhanced to one of death and the appellant had re- 
mained under the said sentence of death for one year and ten months, that is to say, 
from May 15, 1951, to March 13, 1953, and yet the Supreme Court ordered the appeal 
of the appellant to be dismissed. In other words, the Supreme Court did not consider 
the time-factor alone, namely, the fact that the appellant had been under a sentence 
of death for one year and ten months, as a circumstance justifying the commutation 
of the capital sentence to one of transportation for life. This decision would, there- 
fore, show that it would not be laid down as an inflexible principle of law that when- 
ever an accused person has remained for a year ortwounder a sentence of death, the 
said sentence should be commuted to one of transportation for life. 

In support of his view that in a oase in which an accused person has remained 
under a sentence of death for some time, a lesser sentence of transportation for life 
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should be passed, the learned Judge has relied on certain cases and those cases are 
Pakhar Singh v. Hmperor', Autor Singh v. Emperor®, Buta Singh v. Emperor®, and 
Piare Dusadh v. Emperor*. We have considered these cases, but are of the view that 
the principle of these decisions does not apply to the facts of this case. One 
important feature which distinguishes the present case from all these cases is 
that in this case there has been an interval of as long as two years and seven 
months occasioned by a fresh trial of the appellants, during which interval 
the effect of the mental anguish and suffering, consequent upon a prior sentence of 
death which was passed upon the appellants by the Special Judge and was subse- 
quently reversed by the Supreme Court, was set at nought. 


In Pakhar Singh v. Emperor one Kesra had killed two men, Magha and Waryam 
Singh, and the prosecution story was that immediately after having committed the 
double murder Kesra, in company with Bachna, Pakhar Singh, the son of Bachna, 
Julli and another person went to the house of Gurdial Singh to steal his camels. 
Seeing them come, the inmates of Gurdial Singh’s house hid themselves in a room. 
Ganpat, the deceased, who was a servant of Gurdial Singh, happened to go ovtside 
at that time and he was fired at and wounded in the right arm and left leg. The leg 
was smashed nearly two inches below the knee-joint. Ae a result of those injuries 
Ganpat died the next day. Pakhar Singh, Kesra and Julli were convicted of an 
offence under s. 302 of the Indian Penal Code and were sentenced to transportation 
for life. An applitation for enhancement of the eentence was made by the State and 
that application was rejected and the ground for the rejection was that the real 
object of the oulprits was to steal the camels and not to killanybody. In the present 
éase, and the common object of the two accused and the third man was, not only to 
commit robbery, but both to commit robbery and kill whomsoever who resisted them 
or obstructed them in the commission of the robbery and subsequent escape. For 
instance, the murder of Lalkhan was committed, not because he resisted the accused 
in the commission of the robbery, but because he challenged them as they were going 
away or escaping. i 

In Autor Singh v. Emperor’ the Sessions Judge had convicted the appellants under 
8. 302 of the Indian Penal Code and had sentenced them to death. Upon the matter 
going to the High Court for confirmation of the sentence, there was a difference of 
opinion between the two learned Judges as to the guilt itself of the appellants. The 
matter was then referred b> a third Judge. In this manner the appellants remained 
under the sentence of death for six months and that weighed with the learned Judge, 
who finally heard the case and found the appellants guilty under s. 302, Indian Penal 
Code, in passing a lesser sentence. The learned Judge who finally disposed of the 
case was ‘‘oppressed by the feeling” that the appellants through no fault of theirs 
had the capital sentences suspended over their heads for nearly six months and he 
observed (p. 1221): 

“I believe I am right in saying that delay such as this has before now been regarded by 
Judges as a sufficient reason for refraining from imposing the extreme penalty. In this view I 
will not confirm the sentences of death but direct that they be altered into sentences of transporta- 
tion for life.” 

Now, in the present case, it is trae that both the accused remained under the 
sentence of death for two years and two months between March 13, 1950, and May 
20,1952. But ultimately on May 20, 1952, the state of suspense and mental suffering 
was put an end to when the Supreme Court set aside the order of conviction and sen- 
tence passed upon them by the Special Judge and ordered a retrial. This, in our view, 
is a distinguishing feature which mustdifferentiatethe present case from those cases 
where the accused, having consistently remained under a sentence of death for a 
long time, the sentence was eventually commuted to a lesser sentence. Here when 
the Supreme Court set aside the order of conviction and the sentence of death passed 
upon the two accused and ordered fresh proceedings, a position came into existence 
in which the previous mental sufferings undergone by theaccused were counteracted 
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and a situation was created in which they might have hoped for a better result than 
the previous one. This situation was accentuated and hope must have been raised 
and the state of suspense must have been mitigated when Percha, the alleged-third 
companion of these two accused, was tried for this very offence and was acquitted 
on July 27, 1951. From then onwards at any rate the accused had at least as much 
reagon to remain in hope as to fear the worst. This is not, therefore, a case in which 
the acoused havesincelongremained continuously under a sentence of death till now. 
Between the period during which they were under sentence of death and now there 
has been an interval of two years and seven months during which the sentence of 
death was not hovering over their heads. For one thing, Percha’s trial had ended 
in the acquittal of Percha. Secondly, a new committing Magistrate had to apply his 
mind to the proceedings and a new jury had to judge the case on facts. All these 
circumstances were sufficient, in our opinion, to set at naught the state df suspense in 
which they were between March 13, 1950, and May 20, 1952. 

In Buta Singh v. Emperor! one Buta Singh of village Manga in the Lahore District 
and Karam Singh of vilage Matta in Taridkot State were sentenced to death by the 
Sessions Judge, Ferozepore, for the murder of Attarpuri of village Gholia Kalan in 
the Ferozepore District.. On appeal to the High Court they were discharged on 
December 16, 1922, on the ground thut the proceedings were without jurisdiction as 
the murder had been committed within the boundary of the native State of Kalsia. 
It was suggested that Karan Singh should be handed over to the Kalsia authorities 
and that was done. He was tried in that State and sentenced to transportation for 
life. In regard to Buta Singh, who was a native Indian subject, it was left to the 
Police authorities to take action under s. 188, Crimnal Procedure Code. The certi- 
ficate required by the first proviso tos. 181, Criminal Procedure Code, was obtained and 
Buta Singh was again tried and sentenced to death for the same murder by the Ses- 
sions Judge of Ferozepore on November 30,1925. The long delay in trying him for 
the second time was not explained. On these facts the learned Judges of the Lahore 
High Court allowed the appeal of Buta Singh to the extent of reducing the sentence 
passed upon him from death to transportation for life. In the concluding paragraph 
of their judgment the learned Judges observed thus (p. 584) : 

“We are of opinion, however, that the capital sentence should not be imposed as this is his 
second trial for an offence committed in August 1921, i.e., four and a half years ago.” 
It would thus be noticed that a delay of 44 years was not satisfactorily explained in 
that case. In the present case the delay is easily explicable. There was in the first 
instance the trial of the accused before the Special Judge, who passed the sentence 
of death upon them. The matter then came to this Court for confirmation of the sen- ° 
tences of death. The sentences of death were confirmed. The accused went to the 
Supreme Court and the Supreme Court set aside the order of conviction and sentence 
on a technical ground of jurisdiction and ordered a retrial. As to the reason why the 
fresh trial has taken so long we have only to turn to the record and look at the cross- 
examination of witnesses by the accused to an extent which was inordinately long, 
unreasonable and unnecessary and which entailed a considerable waste of public 
time. With respect , we are unable to accept the principle that the benefit of pro- 
traction of the trial should be given to the accused when the accused themselves are 
mainly responsible for the protraction. For instance, these appeals could quite 
easily have been disposed of when they came up for hearing before thisCourt on July 
26, 1954. On that date, as I have said already, accused No. 1 withdrew the authority 
which he had given to Mr. Naraindas and accused No. 2 put in a transfer application 
with the sole object of delaying the proceedings and ultimately urging the delay as a 
ground for not passing the sentence of death. Even on January 3, 1955, when the 
matters came up before us for hearing and final disposal, accused No. 2 was not 
willing to go on. He said that he had not had notice of the hearing of the appeal. 
He even said that he was not ready with the appeal although we have found that as a 
matter of fact he was thoroughly ready with every detail appearing on the evidence 
in the case. Ifthe mere fact that the offence was committed, say, five years ago is 
to be taken as the sole ground for not passing the sentence of death, it would encourage 
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acoused persons of the type of the present accused to resort to delaying, obstructive 
tactics by asking for adjournments on flimsy, frivolous grounds, by unnecessary and 
unreasonably long cross-examination, and so on. We, therefore, with respect, are 
unable to accept the principle that simply because four or five years have elapsed 
since the offence was committed, that by itself would be a ground for not passing the 
capital punishment on the accused, who otherwise deserve the said punishment. 

In Piare Dusadh v. Emperor? it was urged for the appellants that the death sen- 
tence imposed on them should be reduced to transportation for life on account of the 
time that had elapsed since the sentences were first pronounced. It was urged that 
the death sentences were imposed upon the appellants several months previously and 
that the appellants had been lying ever since under the threat of execution. Chief 
Justice Spens, in the course of his judgment, observed (p. 14) : 

“Wo donot doubt that this Court has power, where there has been inordinate delay in 
executing death sentences in cases which come before it to allow the appeal in so far as the death 
sentence is concerned and substitute a sentence of transportation for life on account of the time 
factor alone, however right the death sentence was at the time when it was originally imposed. 
But this is a jurisdiction which very closely entrenches on the powers and duties of the executive 

.in regard to sentences imposed by Courts. It is a jurisdiction which any Court should bo slow 
to exercise.” , 


The learned Chief Justice then made observations which would suggest that if the 
Federal Court had exercised the power-his Lordship would have commuted the death 
sentence to a sentence of transportation for life. But the important point to be not- 
ed for the purpose of the present revisional application is that in that case the Federal 
Court did not commute the sentences of death passed on the appellants, but confirmed 
the said sentences and dismissed the appeals. Besides, it is to be noted that in that 
case, between the imposition of the death sentence on the appellants and the hearing 
of the appeals by the Federal Court, there did not intervene a period during which the 
state of suspense and suffering was substituted by one in which the accused might 
have hoped for a better result, in other words, for an acquittal, by reason of fresh pro- 
ceedings before a different Judge and a different jury altogether. This, in our view, 
would distinguish the above-mentioned Federal Court case aleo from the present 
case. 
In view of the principles laid down in Dalip Singh v. The State of Punjab the 
question that we have to decide in thir case is whether the facts are so gross that no 
‘normal judicial mind would have awarded the lesser penalty, namely, the penalty 
of transportation for life, in this case. Now, thereis nodoubt that this was a desperate 
“crime committed in a brutal,-calculated, cold-blooded manner. Three revolvers and 
& pistol were used. Two out of the said three revolvers were produced in Court, 
namely, Articles 48 and 49. All the six chambers of the revolver Article 48 had empty 
cartridges, indicating clearly thereby that this particular revolver had been fired 
six times. Five out of the six chambers of the revolver Article 49 had also empty 
cartridges in them, indicating once agsin thet the said revolver had been fired five 
times. This is a case in which, therefore, eleven shots had been fired from the two 
revolvers during the course of the commission of the crime and yet at the end of the 
incident the pockets of the coat of accused No. 1 contained 33 live cartridges which 
were apparently meant for the two revolvers Articles 48 and 49. There is also the 
pistol Article 45. There is evidence to show that the pistol was repeatedly fired near 
the Central Bank, in the van and on the Mirzapur Road, because cartridges which 
could be fired from such an automatic pistol were found lying scattered about on the. 
Richey Road near the Central Bank, in the motor van and on the Mirzapur Road. 
Accused No. 2 also at the end of the incident had a packet with him, which he threw 
away about the time when he was on the point of being apprehended and which con- 
tained 12 live cartridges which were apparently meant for this pistol. This is, there- 
fore, a case in which deadly fire-arms were freely and indiscriminately used by the 
accused. It was a very serious offence. Richey Road is a very busy and crowded 
logality in the City of Ahmedabad. The offence was committed in a dastardly manner 
in broad daylight without any regard being paid to human life. Two persons were 
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killed : Bhikha was practically killed on the spot and Lalkhan, who was mortally 
wounded on the Mirzapur Road on May 26, 1949, succumbed to his injuries on May 
28, in the Civil Hospital. Three other persons, namely, Trilokinath, Indravadan 
and Takhatsingh, were also seriously injured. The dying declarations of Takhat- 
singh and Indravadan-were recorded and it was only their good fortune that they 
happened to survive. Two other persons, namely Police Head Constable Dinkarrai 
and Baba Shiva, alsoreceived bullet injuries on their persons. Baba Shiva was grie- 
vously hurt and hurt was caused to Dinkarrai by a bullet injury. After committing 
the robbery of the motor van and certain articles belonging to the Bank, the accused 
drove away the van and were firing their revolvers and pistol even while driving away. 
The evidence shows that accused No. 1’s left-hand was at the steering wheel of the 
van and his right hand was projecting outside and with that hand he was firing 
from his revolver. There was no provocation whatever for this crime? There was 
deliberation behind it and there is no doubt that thefacts of the case disclose gross 
perversity of the minds of the culprits. These facts are. peculiar to this case, and, 
in our opinion, itis difficult to conceive of a grosser case where the facts would 
justify the imposition of the penalty of death. 


The net result, therefore, is that, in view of the extreme grossness of the crimes and 
the calculated cold-bloodedness of the manner in’which they were committed by the 
appellants, we are of the opinion that no normal judicial mind would consider any 
other sentence except the sentence of death as an adequate punishment. We are 
not interfering with the sentence passed by the learned Judge below on any such consi- 
deration that if we had tried the case we would have sentenced the accused to death. 
We are interfering because we feel that the discretion exercised by the learned Judge 
below in not passing the capital punishment on both the accused in such a gross case 
was improperly exercised. Accordingly, while confirming the order of conviction of 
accused Nos. ] and 2 under s. 302 read with s. 34, Indian Penal Code, and while dis- 
missing their appeals, we enhance the sentence passed upon them and direct that they 
be hanged by their necks until they are dead. 


~GaJENDBAGADKAR J. IT agree. My learned brother has exhaustively dealt with 
all the points raised before us by accused No. 2 on the merits and I do not wish to 
cover the same ground over gain. However, I propose to add a few words on the - 
question of sentence. 

Accused No. 2, who argued his appeal with ability and thoroughness, adopted a ° 
somewhat inexplicable attitude when he addressed us on the question of sentence. He 
told us that even after the sentence of death which had been passed against him by the « 
Special Judge was confirmed by this Court he never thought of applying for mercy, 
and in fact he expressly stated that speaking for himself he preferred to meet sharp 
and swift death rather than face a long period of transportation in jail. He did not 
seek to rely on any circumstance in mitigation of his offence, and from the manner in 
which he addressed us in regard to this question it appeared as if he was disposed to 
invite a sentence of death rather than argue in support of the order of transportation 
paseed by the learned triul Judge. I have, however, no doubt that the attitude thus 
adopted by accused No. 2 must be ignored altogether and this question considered on 
its own merits. 

On the facts proved against the appellants, the question of sentence would normally 
present no difficulty at all. The common intention of the two appellants and their 
third companion obviously was to commit robbery, and, while doing so and while 
effecting their escape after committing robbery, to terrorise the public by indiscrimi- 
nate and free use of fire-arms with which they had armed themselves. The object 
of the offenders was to commit robbery and they were obviously determined to carry 
out their object whatever may be the cost in terms of human lives that they may 
have to sacrifice for their purpose. As my learned brother has pointed out, on May 
26, 1949, the offenders virtually let loose a reign of terror on the public streets of 
Ahmedabad, and if the number of persons who died in consequence of the shots 
fired by the appellants did not exceed two, it is not thanks to them. Bhika and Lal- 
khan died, while Trilokinath, Takhatsingh and Indravadan received gricvous in- 
juries, and Dinkarrai and Baba Shiva received simple hurt. It is quite possible that, 
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if the shots fired by the appellants bad succeeded in their object, the death roll 
-might hove leapt up to four or five. It is true that the conviction of the appellants 
for the offence of murder is based on their constructive liability inasmuch as we have 
held them guilty of the said offence under s. 302 read with s. 34 of the Indian Penal 
Code. Technically it is not easy to hold whose shots actually killed Bhikha and Lal- 
khan. It is also true that ordinarily, in cases where the offenders are convicted of 
the offence of murder on grounds of constructive liability, Coucts are reluctant to 
impose a sentence of death. But on the facts of this case such a theoretical approach 
would obviously be inappropriate. When criminal Courts deal with cases of con- 
atructive liability, they would necessarily have to take into account the nature of the 
offence and of the common intention, the part played by each one of the accused and 
other relevant circumstances attending the commission of the offence. Inthe present 
case, I feel ne doubt whatever that both the appellants were equally determined to 
use their fire-arms for carrying out their well-planned design of committing robbery 
and for effecting their escape thereafter. Both of them have shown equal callousness 
towards human life and both have so indiscriminately and freely used their fire-arms 
and so mercilessly taken part in terrorising the passers-by that it seems to me im- 
possible to distinguish between their respective degrees of guilt. I apprehend that 
it would not be reasonable to hold that as a general rule in no case where accused 
persons are held guilty of murder unders. 302 read with s. 34, Indian Penal Code, woulda 
Criminal Court be justified in passing the sentence of death. In my opinion, if ever 
a case of constructive liability for murder deserved the sentence of death, it is the 
present one. Indeed, it seoms to me that in dealing with an offence of this kind, if the 
sentence of death were not imposed, the administration of justice itself may come into 
disrepute. This was also the view of the learned trial Judge himself. Hehas expressly 
stated in his judgment that he saw no extenuating circumstance and he, therefore felt 
no difficulty in coming to the conclusion that the gravity of the offence of murder in 
the present case would call for the sentence of death. However, he felt that there 
was one circumstance on which the accused were entitled to rely and it is solely on the 
strength of this circumstance that he was persuaded to impose the lesser sentence on 
them for the offence of murder. As has been already: pointed out by my learned 
brother, the case against the appellants was first tried by a Special Judge who con- 
victe¢ the appellants of the offence of murder amongst other offences and sentenced 
them to desth on March 13, 1950. This sentence +f death was submitted to this 
-Court for confirmation and an eppeal had also been preferred by the accused against 
their conviction in regard to the offence of murder as well as the other offences charg- 
ed at the trial. The appeals preferred by the accused were dismissed and the sentence 
of death was confirmed by this CourtonMay19, 1950. Thematterthen went to the 
Supreme Court and it was held by their Lordships of the Supreme Court that the 
Special Court which had been constituted to try the case against the appellants was 
invalid and go the order of conviction and sentence passed by the Special Court and 
confirmed by this Court wag set aside and a fresh trial wes ordered to be held. It 
was urged before the learned trial Judge in the present proceedings that since the 
two appellants were under a sentence of death from March 13, 1950, to May 20, 
1952, that itself should be regarded as a circumstance of such overriding importance 
in the matter of sentence that it would be injudicious to require the appellants to 
pay the maximum penalty of death for the offence of murder. The learned Judge 
accepted this argument and it is only on this argument that he felt compelled to 
impose the sentence of transportation for life. In other words, butfor this considera- 
tion the learned Judge would obviously have imposed the sentence of death against 
the appellants. f a 
In considering the question of the adequacy of the sentence imposed by the learned 
Judge on the appellants, we must bear in mind the well-known principle that the sen- 
tence in a criminal trial is normally a matter of discretion for the learned trial Judge 
himself. As a Court of appeal we wouldnot interfere with the order of sentence unless 
we are satisfied that the order of sentence under appeal represents an improper ex- 
ercise of his discretion by the learned trial Judge. It would not be enough for us to 
hold that if we were trying the case ourselves we might have imposed a higher sen- 
tence than the one imposed by the learned trial Judge. -This conclusion would be 
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inadequate to justify ourinterference with the order of sentence passed by the learn- 
ed trial Judge. Considerations of a compelling and over-riding nature must be 
present before a Court of appeal should interfere with the order of sentence. In this 
- connection, may with advantage refer to the observations made by Mr. Justice Bose, 
who delivered the judgment of the Bench in Dalip Singh v. The State of Punjab! (p. 588) : 
“The power toenhance a sentence from transportation to death”, obserces Mr. Jusiics Bose, 
“should very rarely be exercised and only for the strongest possible reasons. It is not enough 
for an appellate Court to say, or think, that if left to itself it would have awarded the greater 
penalty because the discretion does not belong to the appellate Court but to the trial Judge and 
the only ground on which an appellate Court can interfere is that the discretion has been impro- 
porly exercised, as for example where no reasons are given and none can be inferred from the 
circumstances of the case, or where the facts are so gross that no normal judicial mind would 
have awarded the lesser penalty.” s 
It is, therefore, necessary for us to consider whether we would be justified in interfer- 
ing with the order of sentence under appeal by applying the tests laid down in this 
judgment. The question thus raised lies within a very narrow compass in the present 
appeal. The learned Judge himself was obviously inclined to hold that the gravity 
of the offence and the brutality of the attending circumstances would have justified 
the sentence of death. But he refrained from imposing this sentence only on one 
ground and the point which falls to be considered by us in dealing with the question of 
sentence is whether the learned Judge was right in coming to the conclusion that it 
would be injudicious to impose the sentence of death against the appellants only on 
the ground that they suffered terrible suspense by reason of the fact that they were 
under a sentence of death for over two years. Ifthe view taken by thelearned Judge 
is erroneous, then clearly our interference with the order of sentence passed by him 
would be justified. 


It may be conceded in favour of the view taken by the learned Judge that some 
decisions do indicate judicial reluctance to impose a sentence of death where the 
execution of the sentence of death originally passed has been unduly postponed. 
In Autor Singh v. Hmperor® Mr. Justice Carnduff has observed that he believed that 
he was right in saying that delay in carrying out the sentence of death has been re- 
garded by itself as a sufficient reason for refraining from imposing the extreme penalty. 
These observations, however, were made in a case where there was a difference of opi- 
nion between twolearned Judges of the Calcutta High Court who first heard the mat-, 
ter and the case was, therefore, referred to Mr. Justice Carnduff. This fact naturally 
weighed with the learned Judge in deciding the question as to sentence. However, 
he has also referred to the fact'that the capital sentence had suspended over the heads 
of the acoused for nearly six months. The learned Judge below, before whom this 
case had been cited, thought that the judgment of Carnduff J. supported the conclu- 
sion that if the sentence of death had suspended over the heads of the accused for 
nearly six months that by itself may be taken as a ground for converting the sentence 
of death into one of transportation forlife. With respect, the learned Judge has failed 
to notice that, as the judgment delivered by Mr. Justice Carnduff stands, it is apparent 
that what weighed with the learned Judge more decisively in reducing the sentence 
from death to transportation was the fact that there was a difference of opinion bet- 
ween his two colleagues on the question of the guilt of the accused itself. Even so, 
it may be conceded that there are certain observationsmade in this judgment which 
support the argument that the delay in carrying out the sentence of death maybe 
considered in deciding whether the sentence of death should be confirmed or not. 
In Buta Singh v. Emperor? where the accused had to stand a second trial for the 
offence of murder, the learned Judges took the view that the capital sentence should 
not be imposed for the offence of murder which had been committed 4} years before 
the date of hearing of the appeal. That is why the sentence of death which had been 
passed by the learned trial Judge was reduced by the Court of appeal to one of trans- 
portation for life. In this connection, it would be relevant to refer to the obserw- 
tions made by Chief Justice Spens in Piare Dusadh v. Emperor’. Severel matters 
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were taken before the Federal Court in this case and it was urged that the sentence 
of desth imposed against the appellants should be reduced because the said senténces 
had been imposed on them severel months back and the appellants had been living 
ever since under the threat of execution. The long delay which had been caused in 
carrying out the sentence of death was ely the result of proceedings over legal 
points in respect of the constitution of the Courts before which the appellants were 
tried and of the validity of the sentences themselves. Chief Justice Spens observed 
that the Federal Court had power, where there had been inordinate delay in executing 
death sentences in cases which came before it, to allow the appeal in so far as the 
desth sentence was concerned and substitute a sentence of transportation for life 
on account of the time factor alone, however right the death sentence was at the time 
when it was originally imposed. The learned Chief Justice, however, was disposed 
to take the view that this jurisdiction very closely entrenches on the powers and duties 
of the executive in regerd to sentences imposed by Courts, and he added that, in his 
opinion, this was a jurisdiction which any Court should beslow to exercise. In fo ct, 
excepting Case No. 47 in which the sentence of death was reduced to one for trans- 
portation because of certain extenuating circumstances mentioned in the judgment, 
in all other cases the sentences of death which had been passed by the trial Judge 
were confirmed notwithstanding the fact thatthe appellants had been living under the 
threat of exeoution for a long period taken by the proceedings. The observations 
made by Chief Justice Spens, therefore, indicate that in a proper case the appellate 
Court may reduce the sentence of death to transportation on account of lapse of time, 
though the learned Chief Justice thought that this was a matter more for the execu- 
tive to consider in carrying out the sentences after they are passed by Criminal 
Courts. It may, therefore, be urged in support of the view taken by the learned 
Judge below that there is authority for the proposition that lapse of time between the 
date of imposition of the original sentence of death and its execution may be consi- 
ile as a ground for reducing the sentence from one of death to transportation for 
©. 

Looking at this question on principle apart from authorities, it seems a little dif- 
ficult to accept the unqualified general proposition that where the sentence of death 
originally imposed on the accused for the offence of murder is not immediately carried 
into effect the accused should be given the lesser sentence by the Court of appeal. 
In India a sentence of death passed by a Sessions Judge has to be submitted to the 

* High Court for confirmation and inevitably confirmation proceedings take some time. 
So far as this Court is concerned, we have always given the highest priority to confirma- 
etion proceedings. Hven in the matter of printing the record of such ee 
priority is given by the Government Press and confirmation cases are set down for 
hearing on the daily board even in the middle of the week as roon as the print is re- 
ceived. It may be stated that generally confirmation proceedings do not take more 
than three months and are rarely known to last for six months in this Court. Even 

| go, three to six months’ time must inevitably lapse before the sentence passed by the 
Sessions Judge is confirmed by the High Court. Then again, the acoused may like 
to take his case to the Supreme Court, and if the appeal is admitted in the Supreme 
Court the final decision of the said appeal is likely to take some time. It would 
thus appear that where an accused person has been sentenced to death by the Ses- 
sions Court, it is very unlikely that the said sentence would be carried out for at least 
a year after the date when it is imposed. If it is held that the fact that the accused 
person is living underthe threat of execution for more than six months itself requices 
the reduction of the sentence of death to transportation for life, quite conceivably 
the sentence of death passed in every capital case may ultimately have to be converted 
into one for transportation for life. Besides, if this view is recognised as laying down 
a rule of law, it is quite likely that every person who is sentenced to death for the 
offence of murder would be interested in taking the matter right up to the Supreme 
Court and would naturally like to take steps permissible under the law to prolong the 
life of these appeals. The appeals before us are themselves an instance in point. 
My learned brother has referred to the attitude adopted by the appellants in the mat- 
ter of prosecuting the present appeals in this Court and I agree with the view expressed 
by him that this attitude was adopted by the appellants solely for the purpose of 
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prolonging the life of these appeals. The longer the dealy in the final decision of these 
appeals the stronger would be the case for imposing the lesser penalty for the offence 
of murder. It would indeed be surprising if an acoused person, who is found guilty 
of murder and who has been ordered to be hanged by the Court of Session, escapes 
the said penalty merely by prolonging the life of the proceedings which under the 
criminal law it is open to him to take. I am conscious of the fact that the pendency 
of the sentence of death against an accused person is bound to cause mental torture 
to the convict and it may be assumed that in a proper case the fact that the sentence 
of death has hung over the head of a convict for an inordinately long period of time 
may perhaps be considered by the appellate Court in deciding whether the sentence 
of death should be confirmed or not. But, with respect, it seems to me that that is a 
consideration which may well be left to be borne in mind by the executive, as ob- 
served by Chief Justice Spens. If this consideration received unqualified approval 
by Criminal Courts, it is bound tolead to undesirable results, as I have justindicated. 


In dealing with this point, we are fortunately able to receive guidance from a recent 
decision of the Supreme Court itself. In Bissu Mahgoo v. State of Utar Pradesh} 
two points were raised before the Supreme Court by the convict who had been sen- 
tenced to death by the Allahabad High Court. The learned trial Judge had convicted 
him of the offence of murder, but sentenced him to transportation for life. 
Against the order of sentence thus imposed on the accused by the learned trial Judge, 
the complainant, and not the State, preferred a revisional application and the High 
Court entertained the complainant’s application and enhanced the sentence from 
transportation to death. It was urged by the accused that the High Court erred in 
law in enhancing the sentence at the instance of a private complainant. Mr. Justice 
Bhagwati, who delivered the judgment of the Supreme Court, rejected this contention. 
The second contention raised by the acoused was that the proceedings for obtaining 
a certificate to move the Supreme Court in the matter of sentence had taken an in- 
ordinately long time inasmuch as they were not disposed of for one year and ten 
months, and the argument was that since the accused was under a sentence of death 
for this inordinately long period the Supreme Court should reduce the sentence from 
death to transportation on that ground alone. Mr. Justice Bhagwati, in his judgment 
has characterised this contention as a serious one. The learned Judge expressed 
surprise that an application for leave to appeal to the Supreme Conrtshould have been 
delayed in disposal for about a year and ten months and, with respect, the learned 
Judge has rightly advised the High Courts to deal with confirmation cases and pro- 
ceedings subsidiary to such cases with despatch so that the accused should know his 
fate and not be left with a feeling of oppression for a longer time than necessary. 
Even so, the Supreme Court held that this would not be a consideration for their inter- 
fering with the sentence of death imposed by the High Court. It would thus be 
noticed that if the Supreme Court had been impressed by the argument that the 
p ency of the sentence of death over the head of an accused person for a long period 

ike one year and ten months must always and in every cese result in the reduction 
of the sentence of death to one of transportation, they would undoubtedly have in- 
terfered with the sentence of death imposed against Bissu Mahgoo. It is significant 
that the sentence of death had been imposed by the Allahabad High Court after enter- 
taining the complainant’s application for enhancement, and yet the Supreme Court 
refused to interfere with the seid sentence. With respect, it seems to us that from 
this decision it would be reasonable to infer that the Supreme Court did not accept 
the argument that the dealy in carrying out the sentence of death by itself can be 
regarded as such an extenuating circumstance of an extraneous type that the sen- 
tence of death must in consequence be reduced to one of transportation for life. 

If that be the true position, then the question of sentence in the present appeals 
would present no difficulty. If the learned Judge had not wrongly appreciated the 
legal effect of the pendency of the sentence of death against the appellants for about 
two years, he would undoubtedly have imposed the sentence of death against them. 
He thought that since the appellants were under a sentence of death for about two 
years, that itself was a reason why he could not, and should not, impose the sentence 
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of death on them. I am disposed to think that the learned Judge erred in law in 
taking this view. It would be relevant to remember in this connection that his sus- 
pense came to an end when the Supreme Court set aside the original order of sentence 
and directed a retrial. It is not as if the.appellants have been continuously under the 
strain of the said suspense till to-day. That is why I agree with my learned brother 
in holding that the revisional application made by the State against the appellants 
must be allowed and the sentence of transportation passed against them must be 
enhanced to the sentence of death. 

It is indeed very unfortunate that the appellants, who appear to be young educated 
men, should have committed this heinous offence. The deliberation which obviously 
preceded the commission of this offence speaks for itself. The three offenders had 
armed themselves with fire-arms, and while carrying out their object of committing 
robbery théy showed no scruples in the matter of using their fire-arms. All of them 
rained bullets on passers-by on the public roads of Ahmedabad and-it seemed clear 
from their conduct that if necessary they were prepared to give a blood-bath to the 
citizens of Ahmedabad that morning. It seems'to me that offences ofthis kind must 
be dealt with very sternly, and unless the sentence of death is imposed on reckless 
and coldblooded adventurers like the appellants, the administration of Jaw itself may 
come into disrepute. That is why I have come to the conclusion that the ends of 
justice require that the application for enhancement of sentence made by the State 
must be allowed. 

Pur Curram. No order on the contempt application. 

Revisional application allowed. 


APPELLATE CIVIL. 


Before Mr. Justice Gajendragadkar and Mr. Justice Vyas. 


Dr. HORMUSJI M. KALAPESI v. DINBAI H. KALAPHSI.* 
Parsi Marriage and Divorce Act (III of 1986), Sec. 40(1)—Decree for divorce obtained by husband 
` against wife on ground of desertion—Application by wife for permanent alimony—Main- 
tainability of application. 

The word ‘decree’ used in s. 40(7) of the Parsi Marriage and Divorce Act, 1986, includes a 
decree obtained by the husband against his wife on the ground that she has deserted him. 
Therefore. under s. 40(1) of the Act it is open to the Oourt to award alimony even toa 
guilty or defaulting wife in a decree obtained by the husband against the wife. 

Section 40(1) of the Parsi Marriage and Divorce Act, 1986, applies to all decrees which may 
be passed under this Act. Whether or not in respect of any particular decree relief by way 
of permanent alimony could be granted to the guilty wife is a matter to be considered on the 
merits by the Court that is moved under s. 40(Z) of the Act. 

Ashcroft v. Ashcroft, Sydenham v. Sydenham and IHingworth* and Trestain v. Trestain’, 
referred to. 

Oxz Dinbai (plaintiff) filed a suit in the High Court for divorce against her husband, 
Dr. Hormusji M. Kalapesi (defendant), on the ground of desertion. The defendant 
filed his written statement denying the charge and filed a counter-claim stating that 
he was entitled to divorce on the ground of desertion by the plaintiff. The suit was 
heard by Bhagwati J. The plaintiff gave her evidence and called several witnesses 
in support of her case. The defendant was then examined-in-chief but counsel 
for the plaintiff declined to cross-examine him. The trial Judge made a note that 
in view of the fact that the defendant was not cross-examined atall, all the allegations 
` made by the defendant in his evidence remained unchallenged and that it was not 
necessary for the defendant to call further evidence in corroboretion. Thereupon 
the delegates answered the issues in favour of the defendant. The plaintiff’s suit 
was accordingly dismissed and the counter-claim was decreed in favour of the hus- 
band. Thereafter the plaintiff made an application before Bhagwati J. for fixing 
alimony in her favour in her suit, but this application was dismissed on the ground 
that as the plaintiff's suit was dismissed there was no question of any ancillary relief 

* Decided, February 26, 1955. First Appeal ‘1 biH P. 270. 
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being granted to the plaintiff. The panne then presented the present petition for 
alimony in the counter-claim which had been decreed. _The petition was dismissed 
by Shah J. who held that as the plaintiff’s,suit was dismissed all the reliefs which she 
had claimed in that suit should be deemed to have been rejected and, therefore, it 
was not open to the plaintiff to file an application for relief which was inconsistent 
with the adjudication arrived at in her own suit. On appeal by the plaintiff, Raja- 
dhyaksha and Chainani JJ. remanded the petition stating that t ea s petition 
for alimony in the counter-claim be heard on merits and disposed of according to law. 
The petition was heard by Coyajee J. who directed the defendant to pay alimony 
to the plaintiff at the rate of Rs. 80 per month from the:date when the petition 
for alimony was presented. The defendant was: ordered to pay the costs and the 
plaintiff's costs were fixed at Rs. 2,100. Inthe course of his judgment delivered on. 
November 17, 1952, Coyajee J. observed as follows :— 


Covaszx J. ‘On the hearing of this petition two issues have been raised ; first 
of all, whether the wife can at all claim alimony inasmuch as the decree wos against 
her on the ground of desertion, and, secondly, whether she is entitled to any alimony 
on merits, and if so, what ? 

At first I felt that the firet issue which went again to the maintainability of the 
petition could not be agitated, as it appeared to me that it was not within the ambit 
of the remand I am hearing, but I took the view that as trial Court I should answer 
both these questions so that in the event of further proceedings being taken in the 
Court of Appeal there should be no further question of an inquiry by the trial Court. 

Before dealing with the issues I wish to state that as far as the question of the 
petitioner’s claim to the joint property or the jewellery is concerned that was abandon- 
ed in the Court of Appeal and only prayer(A) survives for consideration as far as her 
petition goes. There is no further prayer asked for either in connection with the 
medical expenses of the child although in the affidavits: filed there is much contro- 
versy as to whether she is entitled to any amount in the.way of arrears of maintenance 
for the child and for medical and funeral expenses of the child. I may state that tho 
defendant, as far as I can see from the record, has never seen the child and the child 
died at the age of four when the petition was in fact pending in this Court. 

I shall first consider the question whether a wife against whom a decree for deser- 
tion has been passed is at all entitled to any alimony. It is contended on behalf of 
the husband that any such order for alimony would be entirely inconsistent with the 
reasoning on which the decree is based, viz. that the wife herself left his protection 
of her own accord and on the of the Court without any just and reasonable 
cause and, therefore, in no event would a wife in those circumstances, it is contended, 
be entitled to the award of an: any alimony whatsoever. 

In this connection first of-all I may point out that the decree is made under s. 32 
of the Parsi Marriage and Divorce Act which sets out several statutory grounds on 
which this Court can dissolve a marriage and s. - 40 is the section ‘inden which this 
application is made. 

ection 40(a) says as follows : 

“To the satisfaction of the Court secure to the wife while she remains chaste and unmarried 
such gross sum or such monthly or periodical payment of money for a term not exceeding her 
life as, having regard to her own property, if any, her husband’s ability and the conduct of the 
parties, shall be deemed just, and for that purpose may require a proper instrument to be 
executed by all necessary parties and suspend the pronouncing of its deores until such instru- 
ments shall have been duly executed.” 

Now, it must be observed at the outset that s.40.says that a Court may, if it thinks 
fit, at the time of passing any decree or subsequent thereto on an application made 
to it for the purpose, order that the husband shall pay a certain amount and that 
amount is to be fixed, “havi eee ees own property, ifany, her husband’s ability 
and the conduct of the parties, shall be deemed just.” . Itisnecessary to bear in mind 
Pep this section is practically based for almost all ingredients on-what was 8. 32 of the 
lish Act of 1857 and s, 190 of the Judicature Act and s. 19 of the Act: of 1950. 

ct I have pointed out in another,judgment.that the Parsi Marriage and Divorce 
re of 1937 was copied. from Lord Buckmaster’s Bill and although Lord Buckmaster’s 
Bill was not accepted as the basis'of-the English Act-of 1925, yet many of the pro- 
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visions are copied from that Act and this particular section bears a marked resem- 
blance in every respect to the English section in connection with the grant of main- 
tenance. Moreover, English law, as far as the Act does not cover any particular 
point has to be followed. In these circumstances several English authorities were 
cited before me and they were cited under two heads. The first was on the ground 
that there is no precedent to the effect that any English Court will award maintenance 
to a wife who has been found guilty of desertion and that English authorities lean 
to the contrary, and that secondly decisions were cited for the purpose of indicating 
what is the manner of approach for the trial Court to adopt in focussing attention on 
the words “conduct of the parties”. 

Before 1 come to these decisions I have certein observations to make because in 
the light of these observations some of the anthorities will have to be discussed. 

The plaintiff filed this suit for divorce on the ground of cruelty by her husband. 
Counsel on her behalf as well as on behalf of the husband have taken me through the 
evidence recorded in the suit and that became necessary because this action was not 
heard by me. The procedure in England now, as far as I can see, is that under the 
rules framed by the Supreme Court under the Divorce Act this question is always 
referred to a Special Commissioner and that arose during the War because the List 
was so congested that there was no question of a Divorce Judge having time to dis- 
pose of these maintenance matters and therefore, it has been observed in several 
cases and especially by the Court of Appeal that a Taage trying a divorce action 
should indicate in his judgment his view of the condugt of parties as to which of the 
two was more blameworthy and any other indication that may enable the Special 
Commissioner to assess the quantum properly. The Judge trying a petition of these 
types under the Parsi Marriage and Divorce Act is under a further handicap and that 
is because there is no such thing as a judgment in the Parsi Matrimonial Court but 
the verdict is given by delegates on the summing up ofthe Judgeifany and, therefore, 
it becomes still more difficult to ascertain the quantum by applying this principle, 
viz. considering the conduct of the parties and, therefore, that was specially the reason 
why counsel had to take me through the record. 

Going through the record it appears that, to put it shortly, although the evidence 
was very very lengthy, the wife’s case wasthat although prior to the marriageand im- 
mediately after marriage she was assured thata separate establishment was tobe set 
up for herself and her husband, this was not done, and the couple after marriage lived 
with the husband’s brothers and sisters. 1+ is allege in her plaint as well as in her 
lengthy evidence that she was subjected to continuous harassment in several ways. 

»She was not allowed to go out freely to see her friends except at a later stage of her 
married life ; that letters delivered to her coming from her parents were always in- 
tercepted and letters were opened only by her husband and not until then she was 
allowed to see her letters. She has also complained in her evidence that she had to 
obey all the direptions of her husband’s sisters and when she complained to him his 
only answer was that she had to obey the laws of the house. On a certain occasion 
on trouble arising she said she was assaulted and at least on two different occasions 
she was assaulted by her husband. It is said that in these circumstances she was 
constrained to leave the house and go to her parents’ place. She said that she was 
meted out this treatment although her husband was fully aware that she was carry- 
ing and that she gave birth to a child after she went to her parents’ house. The 
husband, the defendant in the svit, gave evidence and he denied all the allegations 
and he denied the two assaults and said that the plaintiff herself had taken into her 

` head to insist on a separate establishment ; thathe had made every effort he could for 
the purpose of obtaining a separate establishment but in these days he could not ob- 
tain suitable premises and that was the sole ground on which this lady had taken up 
this particular attitude, had conjured up these alleged acts of cruelty which were 
denied and she had thereupon wrongfully left his house without his consent and with- 
out sufficient cause. 

Unlike other actions in the Divorce Court which I have heard there appears to be 
no serious allegations either of infidelity on the part of the husband or the wife or 
any gross cruelty, and although as I said twoinstances were alleged of assault on her, 
the verdict was given against her, and even if these two assaults had been true, this is 
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not a case of gross cruelty as is disclosed in certain actions in this Court. The hus- 
band has complained that out of the nine months of their married life he got consort 
of his wife only four and half months. 

Although the evidence is of several witnesses I have indicated the gist and the 
nature of the evidence. Now I am referring to a statement in the affidavit, viz. 
as regards the circumstances under which her husband was not cross-examined and 
she allowed a decree to go by default by allowing her suit to be dismissed and the 
counter-claim to be decreed, and it is alleged that the delegates took part in inducing 
the parties to cut short the matter and the fact that the delegates did do so is frankly 
not denied on the part of the husband. It is admitted that the delegates started 
taking this attitude from the very start and this is not denied. What is contended 
by the husband is the stage at which the matter came to an abrupt end indicates that 
the wife allowed the decree to go in the circumstances indicating that *her evidence 
was rejected and not accepted and the husband’s evidence accepted. Knowing the 
atmosphere of the Parsi Matrimonial Court-for the last several years during which time 
T hadhad to workin this Court, I may state that thereisa certain weakness which this 
Court suffers from and-that is due to the fact that the power of disposing of the suits 
on merits is entirely with the delegates who are the final judges of facts and that is 
because the Act is heed as if the delegates were a local panchayat determining that 
question. I do not say for a moment that there is anything wrong or inherently 
wrong in this system, but it has its disadvantages inasmuch as the delegates are 
anxious to take the mater in,hand, they often intervene with beneficial results but 
they sometimes intervene with very unhealthy consequences to parties, and it is 
alleged that the delegates felt that since both the parties were anxious for a release 
from one another by divorce they were pressing that one or other should stand down. 
It was further argued that in fact what might be passing through the mind of the 
learned counsel appearing for the wife was that if he cross-examined the husband 
and his witnesses, both the petitions might bedismissed with the result that the parties 
would be worse off than ever before. I do not propose to conjecture as to what 
exactly was the reason and I have stated all this for this reason that it is strenuously 
contended on behalf of the wife by Mr. Pardiwalla that the form of the decree, al- 
though he cannot go behind it, does not indicate the true position under which the 
wife allowed the suit to go by default. In fact, it may be that one of the suite would 
have been dismissed and the other decreed, oritis on cards that in a case like this both 
the suits may be decreed but the husband is certainly on a strong ground now inas- 
much as his suit has been decreed and his wife’s suit has been dismissed. I have 
stated the contentions and discussed the evidence very shortly of both the parties, 
and as far as I can see there is nothing outstanding in the evidence which to my mind 
compared to the average evidence in the Divorce Court from which I could take into 
account the conduct of the parties for the purpose of assessment of quantum of main- 
tenance either in way of drawing a penal inference against the wife or drawing a 
penal inference against the husband. 

This much is true that what I have seen from the evidence as regards the allega- 
tion in connection with the child, I may say this that for four years the father made 
no effort to see the child. Not only that but there is evidence that offers were made 
to him for the purpose of enabling him to see the child which he declined. Whatis 
more, it is in evidence and I am fully entitled to see the evidence from this point of 
view, that the wife took the child to him and although she took the child to his house he 
did not handle the child. The child was throughout with the mother at her father’s 
place and there is nothing on record to show that although the husband could have 
well said that if my wife goes away ‘without reasonable cause she will not be offered 
any maintenance by me, yet he has not throughout this period of four years provided 
mara for the child and there is not a semblance of evidence to show that even on 
the birthdays of the child he ever sent any presents. It is not as if he doubted the 
paternity of the child and he does not, but what is more is that when the child was 
seriously ill with diptheria telegrams were sent to him and he asked that the best 
medical aid be given to the child but he refused togo on the ground that the feelings 
between the parties were strained. Telegrams were sent when the child died and 
his case is that when the second telegram was received it was too late for him to go 
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to Nasik where the child was. He did not make any effort to go to Nasik nor did he 
volunteer to pay for the funeral expenses of the child. In this Court Mr. Vakil on 
his behalf made an offer with prejudice as regards the maintenance, medical aid and 
the funeral expenses of the child for which the husband was prepared to pay, viz. 
Rs. 1,000, but that offer was declined. From this callous attitude I can certainly say 
that the mentality of the husband is one which is deserving of attention, becauge 
if this is the type of mentality, I can understand the difficulty of the wife getting on 
with him. I am indicating this emphatic opinion of mine although I am aware of the 
fact that this may be made a ground in the Court of Appeal that the trial Judge was 
prejudiced, but I do not mind stating my views on paper here. I may add that al- 
though he asked for the best medical aid to be given to his child and it ig on affidavits 
and not denied that several doctors including the Civil Surgeon and an M.D. were 
called in antl the child got the best medical aid possible, no offer to pay for the 
medical expenses was ever made after the death of the child. 

Now I proceed to consider the first issue. I have already set out in my judgment 
a part of s. 40 of the Parsi Marriage and Divorce Act and I have emphasized that this 
is really a replica of the sections in the several English Acts as regards maintenance. 
The first decision in this connection which requires attention is the case of Robert- 
son v. Robertson’. This is a case of the year 1883 and an old case and it poses and 
doubts a certain question. In that case a decree nisi for dissolution of marriage w 
made against a wife and it was made absolute in due course. The wife’s appeal 
against the decree was dismissed and then she took out a summons for permanent 
maintenance. That application was held to be out of time as she had proceeded, out 
of the country for a time. The question argued there was whether special circum- 
stances are required to induce a Court to give permanent alimony to a wife against 
whom a decree for dissolution is made and who has no means of support. Mr. Inder- 
wick on behalf of the husband contended that until that day permanent alimony for a 
guilty wife had not been ordered except with the consent of the husband. The Master 
of Rolls, Lord Jessel, delivering judgment said that it was contended that under s. 32 
of the Act of 1857 a practice had grown up in the Divorce Court of not allowing 
maintenance to a guilty wife unless a special case is shown. That particular point 
was not decided, but kept open by the Master of Rolls who pointed out that he was 
not prepared to lay down to the contrary without fuller consideration but it appeared 
to him that s. 32 of the Act had left an absolute discretion in the Court and that there 


' was good reason for doing so, but that they were not considering this point in finally 


deciding the question before them. Lord Lindley, an equally eminent Law Lord, 
sitting with the Master of Rolls merely stated his view in three lines (p. 97) : 

“..The question whether what we understand to ‘be the ordinary practice in the Divorce 
Court is right or wrong is to be considered as left an open question ; but I am not prepared to 
dissent from the conclusion of the President on the present occasion’’. 

The next point at which this question on the subject was considered is the case of 
Ashcroft v. Ashcroft, and in that case Justice Gorrel Barnes made certain observations 
and the principle set out in Robertson v. Robertson came up for discussion. It was 
held in that case that there is no rule of practice that a wife against whom a decree 
nist for dissolution of marriage is pronounced must show special circumstances to 
entitle her to an order under s8. 32 of the Matrimonial Causes Act, 1857. The Court 
has an absolute discretion vested in it by the section to be exercised according to the 
circumstances of each case, and that it will order a husband to secure provision for 
his guilty wife even though his own conduct has been unimpeachable, if the wife is 
ped to be entirely without means of support and unable through ill health to earn 

er.living. Justice Gorrel Barnes observed that to his mind s. 32 gave an entire and 
absolute discretion to the Court and thé only question before him was whether the 
discretion should be exercised in favour of the wife. Then he considered the question 
on merits and pointed out the difficulty in assessing alimony. Thereafter the hus- 
band appealed and the matter came up before Lord Justice Vaughan Williams 
and Lord Justice Mathew. Lord Justice Vaughan Williams stated that it was contended: 
that the practice set out by Mr. Inderwickin Robertson v. Robertson was in question and 


1 (1888) 8 P. D. 94. 2 [1902] P. 271: 


796 THE BOMBAY LAW REPORTER. [voL. LVI. 


the Master of Rolls Jessel had left the question open.. Referring to Lord Justice 
Lindley’s remarks which Ihave quoted above, Lord Justice Vaughan Williams stated 
(p. 277) : 

“it is quite obvious [in the opinion of Lord Justice Lindley] that he refuses to give any 
sanction to what Mr. Inderwick states to have been the practice of the Court up to that time”, 
and he came to the connclusion, 

“That is to say, it is not right to holdthat the Court has not, under the section, a full and 

absolute descretion, and that it must require special circumstances to be shewn before it can 
order a provision to be made for the guilty wife.” 
Lord Justice Mathew came to the same conclusion and stated that counsel for the 
appellant had been wholly unable to explain away the clear language of the section 
and there is no such limitation to the discretion given to the Court. eIn fact this 
decision set at rest the question whether the practice could be taken judicial notice of 
in the light of the wording of the section and it was held that no such practice could 
limit the discretion of the Court granted under the section. 

The next decision I would like to refer to is the case of Sydenham v. Sydenham 
and Ilingworth!. The remarks of Lord Denning are relied upon by Mr. Pardiwalla 
wherein it is stated that the form of a decree may be misleading and not a real 
guide to the conduct of the parties or the merits of the dlaim. The current phrase 
whereby it is said the Court exercises its discretion “in favour of one side” only 
means that it is exercising its discretion to grant a divorce and is not a finding that 
the conduct of one party is less heinous than that of the other. By that it is not meant 
that the Court assessing maintenance or entertaining a petition for maintenance is 
entitled to go behind the decree or to rely upon any evidence that may be contrary 
to the decree. For instance, in these proceedings Mr. Pardiwalla has suggested to 
me that my attention should be drawn to the evidence that the wife had consistently 
made efforts for a reconciliation. The proof of such evidence in the trial Court 
would have negatived the husband’s case and therefore I am not entitled to go into 
the evidence and appeciate any evidence contrary to the finding of the Court. The 
question is further considered in the case of Trestain v. Trestain®. Lord Justice 
Singleton observed that where a husband obtained a decree for dissolution of his 
marriage, but the evidence shows that he is the spouse responsible for the break-up 
of the marriage, there is no bar to the wife’s obtaining an award of maintenance. 
Lord Justice Denning remarked that the fact that a husband has obtained a decree 
for dissolution of his marriage is in no way a bar to his wife’s claiming and obtain- 
ing maintenance, since that fact does not necessarily give a true picture of the conduct , 
of the spouses. The wife may also be in a position to obtain a decree, and, if so, she 
ought not to be in a worse position if she does not petition or having filed her petition 
abandons it. Thereafter it was observed that there is nothing in the relevant statu- 
tes which enacts that a wife against whom a decree has been made cannot be awarded 
maintenance, but the Court in awarding maintenance must have regard to the con- 
duct of the parties. If on investigation of the facta it appears that the conduct of 
the wife has been much less blameworthy than that of the husband, then even though 
a decree has been pronounced against her and none in her favour, she is entitled to 
claim maintenance as if a decree had also been pronounced in her favour. Then fol- 
low the observations that a Judge disposing of matrimonial matters should express 
his view on the conduct of the spouses so as to assist those whose duty it is to award 
maintenance. This case has been relied upon by counsel on both the sides for their 
points of view. That is perfectly true in certain cases and those must be rare cases 
where the decree itself does not give a true picture of the facts of the cage. There 
may be a petition. There may be a cross-petition. It may be that both the petitions 
are decreed. But there are cases where as pointed out here one of the petitioners 
may not prosecute the petition launched by him or her and in that event in certain 
circumstances it would be true to say that the decree does not reflect the true position 
of the conduct of the parties. Mr. Vakil pressed before me that the question here is 
far from that enunciated in those cases because it is not as if one of the parties had 
allowed the petition to go by default, but he has.argued that in thiscase the wife gave 
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evidence, subjected herself to cross-examination, adduced the whole of the evidence, 
by calling her witnesres and it was only after the husband had disclosed his case in 
the witness-box and denied all the allegations germane to her case that at that stage 
she abandoned her proceedings and which according to Mr. Vakil clearly shows that 
it was certainly, if not an admission of guilt on her part, it did amount to an abandon- 
ment of the petition at that stage when the Court had to intervene and say that no 
further evidence need be called by the husband and her allegations must be taken to be 
disbelieved. I have stated that that position as far as Mr. Vakil goes has considerable 
force, I would have given it the force Mr. Vakil wants me to assign were it an action 
tried by the Judge without delegates or in the English Matrimonial Court. I do not 
for a moment mean any disrespect to the delogates. What I mean is that the Judge 
would have then delivered a judgment giving an indication of his views on the con- 
duct of the Paa or at least in the words of the English decisione given at least an 
indication of the conduct of the parties for the purpose of aiding the tribunal on whom 
lay the burden of coming to a proper conclusion on the question of alimony. There- 
fore, at best in the circumstances in which this litigation came to an end one can 
say that the husband succeeded and his ar aa were accepted and the allegations 
of the plaintiff were repelled. That is an inference that cannot be a final inference 
because as I have said there is a margin of doubt as the delegates intervened to cut 
short the matter and one of the parties abruptly dropped the proceedings, and it 
cannot always be said that this amounted to an admission of liability or even amount- 
ed to an acceptance of the allegations made by the other side. 


I have, therefore, rigidly avoided taking any suggestion indicated by Mr. Pardi- 
wala in accepting his contention which might have amounted to going behind the 
_ decree in the sense of reassessing and revaluing the evidence. Whatever the expla- 
nation as indicated by him above and whatever the circumstances in which the pro- 
ceedings were dropped by the petitioner and whether it wae for the reasons agsigned 
by the petitioner the wife or not, I am not prepared to accept the suggestion that I 
should go into the evidence for reweighing the evidence to show that the conduct 
of the defendant the husband was such that I should take that into consideration 
for mulcting him in maintenance by giving heavy maintenance against him on account 
of any such conduct. 


The question before me has been argued at considerable length. The Act itself 
like the English Acts gives complete discretion to the Court. The decrees made are 
the decrees referred to in the prior sections and it was contended by Mr. Vakil with 
some force that if every decree were a decree contemplated under s. 40 of the Parsi 
Marriage and Divorce Act, then can it be said that where a decree for restitution of 
conjugal rights has been obtained by a party would such a party against whom the 
decree has been passed be entitled to ask for maintenance ? As far as I can seo, 
the answer to that lies in the section itself because the Court will in that event cer- 
tainly exercise its discretion in declining to give maintenance in any such particular 
case but nonetheless an application can be made under this section, although I can 
never imagine any Court tihg maintenance in those circumstances. It is argued 
that as a matter of fact if a Court has passed ə decree it means nothing short of the 
faot that the wife deserted the husband and it is illogical and contrary to the Act it- 
self on a proper construction of the section to grant maintenance in that case snd that 
is why there is no precedent to be found at all. No precedent has been cited before 
me by Mr. Pardiwala on behalf of the wife. Nonetheless 1 may state that the Act 
itself covers all consequential reliefs on divorce being granted. I heve had reason 
lately to consider this question altogether apart from the Parsi Marriage and Divorce 
Act and that was in the care of Sartya v. Sariya where on considering the principles 
and Acts and English Rules I came to the conclusion that a wife is entitled to main- 
tenance even where the marriage was dissolved on the ground of nullity and that 
reasoning was confirmed by the Court of Appeal. On the argument advanced on the 
ground of desertion as far as Loan see one would have to refuse maintenance on the 
ground of nullity also because it is illogical that a man not married to a wife in fact 

. and in law should be called upon to give maintenance to his wife, but that was the 
judgment given by me and was confirmed by the Appeal Court. 
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In these circumstances I have to assess what is the maintenance which J should 
award to the petitioner. The petitioner is 31 years old and it is pointed out that she 
has in possession jewellery worth Rs. 10,000. The value of the jewellery is an appro- 
' ximate estimate made by the husband. It may be that, it may be much less. The 
plaintiff herself is unable to give any valuation of the jewellery for the simple reason 
that according to her this jewellery must have been bought a generation ago because 
this came to her as a part of her mother’s jewellery which was divided sometime be- 
fore her death between her several children.. It is also pointed out that her father 
must have left some estate. That may be so, but the extent of the estate is in a 
doubtful state. According to her, at leastin her affidavit, she has nothing more than 
a right of residence in one room after her mother’s death and according to her there 
isa big overdraft account against her father in favour ofa bank and that may bea 
large claim. In fact as far as evidence goes there is nothing before me te show what 
her father left and there is nothing which he left which may be called substantial. 
It may be that the estate might turn out to be insolvent. But whether it is insolvent 
or not there is no evidence on which I can proceed as far as this inheritance of her’s 
is concerned. It is also pointed ovt that she was earning Rs. 87 a month as a nurse: 
and she gave up this job with the object of strengthening her petition. Her evidence 
is that she was not a regular nurse but she was a probationer nurse and Rs. 87 was 
not her salary but what she calls scholarship maintenance during probation and that 
owing to her ill-health she gave up this employment. Although she was in the wit- 
ness-box she was not cross-examined as to the state-of her health and her statement 
is therefore what it is that she is not in a position owing to ill-health to earn. 
There is nọ positive evidence of bad health except her. statementthat she gave up the 
employment for that reason and that statement does not seem to have been disputed 
in cross-examination, but I am giving no credence to her on the ground that she is - 
suffering from any bad health. l f 

The only ground on which Courts of law in England have awarded maintenance 
is, and sometimes awarded maintenance even to a guilty wife, that she should not be 
allowed to go on the streets for lack of subsistence. That does not mean in my view 
that she should be allowed a starvation maintenance nor in my view a maintenance to 
begivento a wife, if given to a guilty wife, on a basissoas to makeher live in the same 
luxury and comfort she would have enjoyed but for her default and it should be so 
fixed as should be sufficient for her existence and sufficiently low to enable her to make 
some effort to supplement the same so as to live decently.. Here the husband’s 
income is according to him Rs. 640 a month. That is excluding the contribution to 
the General Provident Fund and the deduction of income-tax. As I do not propose 
togiveasubstantial figure for maintenance it is not necessary for me to discuss whether 
he is entitled to deduct these items although normally contributions to Provident 
Funds have been held to be savings from thesalary and do not and cannot form a pro- 
per deduction from the income. Normally the figure laid down in the Parsi Matri- 
monial Court is one-fifth of the husband’s income, subject of course to attention being 
paid to the conduct of the parties and other circumstances as laid down in s. 40 of 
the Act. I place the income of the husband at somewhere about Re. 700 and I 
think the proper figure at which this petitioner should be allowed maintenance is Rs. 
80 a month which is to my mind about one-eighth of the husband’s income, and al- 
though I would have awarded a larger amount in normal circumstances but I must 
bear in mind that I am awarding maintenance to a guilty wife in the sense, and that 
is the only sense in which I use it, that a decree has been passed against her after 
evidence was recordedin due course and whatever may beher explanation and so far as 
the decree stands she is a defaulting party. In these circumstances I have fixed 
Rs. 80 a month and I have done that looking to the fact that she certainly has jewel- 
lery worth several thousand rupees in her possession which could be liquidated in-an 
emergency for her own use and I have also taken into consideration in fixing this 
maintenance incidentally the conduct of the defendant, viz. that he allowed his wife 
to incur medical expenser and the funeral expenses of the child without ever having 
offered to meet them except to make an offer in this Court. I have assessed this 
figure after taking all these factors into consideration: ‘I have considered the ques- 
tion of the maintenance of the child. As Tegards the maintenancé of the child-I am 
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no order because as far as I can see there is evidence on the part of the hus- 

band that her father had volunteered to keep her and there has been no demand at 
any time by the plaintiff during the lifetime of the child apart from the petition. 
I am, therefore, making no award os regards the maintenance of the child. 
: The question is as to when and from what time the order for maintenance should 
be made. The wife filed her petition on September 18, 1950. It came up several 
months thereafter and the matter was proceeded with before Mr. Justice Shah and the 
petition was dismissed. The petitioner then went up in appeal. The matter was 
heard, several months thereafter by the Court of Appeal which remanded the matter 
and the remand has come for a hearing several months after the Court of Appeal 
had made the order. Normally I have always made orders for payment from the 
date of the petition and F see no reason why I should depart from that practice 
especially when these protracted proceedings were not due to the conduct of the wife 
but of the other party. Therefore, the amount of Rs. 80 a month mal be paid as 
from the date of the petition. 

- I have heard counsel on the question of costs. A question of law was argued for 
a considerable time and that was taken by the husband. Both the sides have appeared 
by two counsel. ln fact when fixing costs in the Matrimonial Court especially 
where a question of law is argued ət length I am prepared to give costs on a scale thet 
is half way between what would be awarded on taxation by the Registrar of the Parsi 
Matrimonial Court and the Taxing Master on the Origina) Side. That is the princi- 
ple laid down by Mr. Justice N. J. Wadia and I have generally followed it. Mr. Pardi- 
wala has handed me his out of pocket bill which contains fees for two counsel and 
having made allowance for my view that only one counsel should be allowed I have 
come to the couclusion that the costs should be fixed at a lump sum of Rs. 2,100. 


The defendant appealed under s. 47 of the Act. 


M. M. Javeri, with J. R. Vimadalal, instructed by Gagrat & Co., for the appellant. 
H. D. Banaji, with D. P. Madan, instructed by Hastly, Lam d Co., for the 
respondent. 


GAJENDRAGADKAR J. This is an appeal by the husband against his wife and it has 
been preferred against the order passed by Mr. Justice Coyajee directing him to pay 
alimony to his wife at the rate of Rs. 80 per month. The learned Judge has also 

. directed that this amount should be paid from the date when the petition for alimony 
was presented, that is to say, from September 18, 1950. As to the costs, the learned 
. Judge has ordered that the husband should pay ‘the costs and the wife’s costs have 
been fixed at a lump sum of Ra. 2,100. 

In the present appeal, Mr. Javeri contends that the learned Judge was in error 
in holding that the husband: was liable to pay alimony to the wife and that he was 
also in error in fixing the amount at Rs. 80 and in directing that the said amount 
should be paid from the date of the petition. The order of costs has also been chal- 
lenged by Mr. Javeri. 

This unfortunate litigation has had a very chequered career. -Indeed the marriage 

__vetween the parties has turned out to be a complete failure. The parties were mar- 
ried on August 15, 1945. The wife belonged to Nasik and the husband to Bombay. 
` The husband is a doctor and is employed by the Tatas. It appears to have been a 
very short-lived period of married life between the two parties and it is fairly clear 
that both the parties found it difficult to adjust themselves to each other. The 
husband is disposed to take care of his brothers and his sisters and he expected that 
his wife should join him in his household which consisted of the said relatives. The 
wife was unable to appreciate the husband’s affection for his relatives and that in 
substance is the genesis of the bickerings and disputes between the parties. Though 
the litigation between the parties has gone through a chequered career, it must be 
said in fairness to both the parties that no allegation has been made by either of them 
against the other in respect of character. The predicament in which the husband 
found himself is not unusual. He felt that he owed some obligation to his relatives 
and he was apparently trying to adjust his obligations to his relatives with those to 
his wife, while the wife apparently felt that she would not be able to live her full 
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personal life unless the husband and she alone built up a world of their own. In 
suoh circumstances, it is sometimes futile to try to apportion blame betwen the par- 
ties. Even so, the unfortunate fact stared at both the parties to the present dispute 
that they were not able to pull on together for any length of time. It is unncessary 
to set out the details in regard to the developments that took place in the married 
life of this couple. A girl was born of this marriage in August 1946. But even this 
happy event made no difference in the relationship betweon the husband and wife. 
The wife came and stayed with the husband for some time ; then she went back 
to her parents ostensibly for the purpose of attending a navjot ceremony in her family. 
She came back again, but that was with a view to return to her parénts once again 
and she did leave the husband’s protection sometime in May 1946 irrevocably. 
On June 21, 1949, the wife sued the husband for divorce on the ground of desertion. 
The husband counter-olaimed and prayed for divorce on the ground of kis desertion 
by the wife. It appears that the hearing of this suit and counter-claim commenced 
before Mr. Justice Bhagwati on October 10, 1949. The wife gave evidence and she 
examined nine witnesses. Her case was closed on October 13, 1949. On October 14, 
the husband stepped into the box and gave evidence-in-chief. Then the learned coun- 
sel for the wife told Mr. Justice Bhagwati that he did not propose to cross-examine 
the husband. Mr. Justice Bhagwati then ruled that the failure of the wife to cross- 
examine the husband necessarily meant that the statements made by the husband 
on oath in the witness-box were not disputed by the wifeand on this ruling the matter 
came to be decided. The delegates were asked to answer the issues which had been 
framed for their decision and in the light of the answers given by the delegates, the 
learned Judge dismissed the wife’s suit and gave a decreeto the husband in terms of 
prayer (a) on the counter-claim. Even so, the learned Judge felt that the proper 
order of costs would be that the defendant should pay the plaintiff’s costs of the suit 
a8 well as the counter-claim. Thereafter, the matter was taken before Mr. Justice 
Bhagwati on December 7, 1949, for speaking to the minutes and Mr. Khambatta for 
the wife moved the learned Judge that he should make an order reserving liberty to 
the wife to apply for permanent alimony and custody of the child. The learned 
Judge held that, since the svit preferred by the wife had been dismissed, there was no 
question of reserving her claim for alimony. In regard to the question of the custody 
of the child, however, the learned Judge ruled that the wife could not be and was not 
concluded by the disposal of her suit. Jt was open to her to resist the defendant’s 
prayer for custody of the child whenever she thought necessary so to do. That is 
where the matters stood between the perties for some time. On April 19, 1950, 
an application was preferred by the wife for permanent alimony in the s it and the 
matter came before Mr. Justice Bhagwati again. The learned Judge held that no 
application for alimony could lie in the suit since the suit had been dismissed. He 
however observed that the plaintiff could, if so advised, apply in the counter-olaim. 
That inevitablyled to the next step which was taken by the plaintiff on September 18, 
1950. She applied for permanent alimony in the counter-claim and it is this petition 
which has given rise to the present appeal. 

This petition came before Mr. Justice Shah on October 24, 1950. The learned 
Judge dismissed the petition on the ground that, since the petitioner’s suit had been 
dismissed, all the reliefs which she had claimed in that suit must be deemed likewise 
to havo been rejected. In his opinion, it was then not open to the petitioner to file 
anapplication fora relief which was inconsistent with the adjudication arrived at in 
her suit. The learned Judge no doubt observed that, if an application had been made 
in the suit at the time when it was heard and disposed of by Mr. Justice Bhagwati, 
hehadno doubt that the learned Judge would have considered the said application on 
the merits. This decision was challenged by the plaintiff by an appeal and on July 
2, 1952, the appeal was allowed and the matter was sent back to the trial Court for 
disposal in accordance with law. It was at this stage that this matter went before 
Mr. Justice Coyajee and Mr. Justico Coyajee made the order which has given rise to 
present appeal. Meanwhile, Gulshan, the only daughter from this marriage died 
on October 3, 1951, and the father of the plaintiff died on March 20, 1952. These 
broadly stated are the material facts in regard to the present dispute. 

Under the Parsi Marriage and Divorce Act, III of 1936, an appeal lies under s. 47 
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of the Act and the appeal lies on the ground that the decision under appeal is contrary 
to some law or usage having the force of law or on the ground that a substantial 
error or defect in the procedure has been committed and on no other ground. In 
other words, our powers in dealing with an appeal under s. 47 of this Act are analo- 
gous to our powers under s. 100 of the Civil Procedure Code. The provisions of a. 47 
inevitably impose certain well-defined limitations on the exercise of appellate juris- 
diction and it is within those limits that we must proceed to deal with the present 
appeal. 

Piho first point which Mr. Javeri bes raised before us on behalf of the appellant, 
however, is a pure point of law. Mr. Javeri contends that the order under appeal 
assumes that under s. 40 of the Act it is open to the Court to award alimony to a 
defaulting or guilty wife. According to Mr. Javeri, this view is based upon @ mis- 
constractionsof s. 40 of the Act. Before dealing with this point, it may be relevant 
to refer to some other provisions of this Act. Sub-section (3) of s. 2 defines the ex- 
pression ‘‘to desert”. It says thet to ‘desert’, together with its grammatical varia- 
tions and cognate expressions, means to desert the other party to a marriage without 
reasonable cause and without the consent, or against the will, of sach party. This 
was a case of desertion end Mr. Javeri is entitled to rely upon the fact that the party 
claiming alimony has been divorced on the ground that she had deserted her husband, 
which means that she had left her husband without reasonable cause and without his 
consent or against his will and that the period of desertion satisfied the statutory 
requirement of s. 32, sub-s.(4),of the Act. It had spread over three years and more. 
Section 37 of the Act allows a counter-claim to be made and, as I have already indicat- 
ed, whilst the suit was first filed by the wife claiming divorce, the husband counter- 
claimed for divorce in the same suit and it is the counter-claim which was decreed. - 
and the suit was dismissed. In other words, there can be no doubt whatever that it 
is decided between the parties to the present dispute that the wife had deserted the 
husband for three years and more and so the husband had obtained a decree for di- 
yorce against her. Section 40 provides that the Court may, if it shall think fit at the 
time of passing any decree under this Act or subsequently thereto on application made 
to it for the purpose, order that the husband shall, while the wife remains chaste and 
unmarried, pay alimony to her as mentioned in ol. (a) of s. 40, sub-s.(1). While 
making an order for the pe yment of alimony, the Court shall have regard to the pro- 
perty of the wife, if any, her husband’s ability and the conduct of the parties ; and 

-in making the order the Court must always consider the question as to what would be a 
just order to make in the circumstances of any given case. Mr. Javeri concedes that 
jhe words used in s. 40, sub-s.(1), are wide enough toinclude even a decree for divorce 
passed at the instance of a husband on the ground that his wife had deserted him. 
But he suggests that, if we were to accept the literal construction of s. 40, sub-s.(1), 
it would lead to unreasonable and even absurd results and Mr. Javeri relies upon the 
rule of construction which provides that it would be open to the Court in a fit case to 
put a narrow construction on words of general or wide import, if putting a liberel 
constraction on the said words is likely to lead to absurd, unjust or unreasonable 
results. In support of this proposition, Mr. Javeri has referred us to the statement 
of the law contained in Maxwell, 10th edn. (p. 229): 

“Where the language of a statute”, (says the learnsd author) 

“in its ordinary meaning and grammatical construction, leads to a manifest contradiction 
of the apparent purpose of the enactment, or to some inconvenience or absurdity, hardship or 
injustice, presumably not intended, a construction may be put upon it which modifies the mean- 
ing of the words, and even the structure of the sentence.” 
It would be noticed that this rule of construction can be invoked where the Court 
is satisfied that the contrary construction of the words would lead to manifest 
contradiction of the apparent purpose of the enactment or it would lead to absur- 
dity, hardship or injustice which was not intended by the statute. It is not very 
easy to accept Mr. Javeri’s argument that granting alimony to a defaulting or 
guilty wife is necessarily inconsistent with the object of the statute or can be 
reasonably regarded as absurd or unjust. Mr. Javeri has fairly conceded that 
under the English law, a guilty wife is not, merely by virtue of her guilt, excluded 
from the provision of alimony. The measure of the alimony may vary and even 
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its description may change. It may be called bare subsistence allowance and may 
not be described as alimony proper. But it seems tobe the practice even under the 
English law not to deny the relief of alimony and not to force naked starvation on 
the wife merely because she happens to be the guilty party in the marriage. Mr. 
Javeri, however, seeks to strengthen his argument by inviting us to consider the 
case where the Court may have passed a decree for restitution of conjugal rights and 
Mr. Javeri contends that it would be unreasonable to permit a wife who, in de- 
fiance of the order passed by the Court granting restitution of conjugal rights to her 
husband, remains away from him and has the hardihood to apply for alimony 
under s. 40 of the Act. But, in considering the question as to whether even in this 
hypothetical case an absurd result would follow or not, it would be necessary 
to remember that s. 40 does not impose an obligation on the Court to grant alimony 
to any claimant who moves the Court’s jurisdiction in that behalf. Discretion is 
left in the Court in an absolute manner whether to grant or not the prayer for ali- 
mony made before a Court by any party. Therefore, the obvious answer to the 
argument based on absurdity flowing from a liberal construction of s. 40 is that all 
absurd, unjust or unreasonable positions would be avoided by the Court exercising 
its discretion judiciously and properly. Wherever it appears to the Court that if a 
claim for alimony is awarded to a wife, it might lead to an absurd or unjust result, 
the Court has ample discretion to avoid the absurd or unreasonable result by 
refusing to grant the prayer for alimony made by the wife. Therefore, in our opi- 
nion, it would not be possible to accept the argument that the very general words 
used in s. 40, sub-s. (1), should be limited artificially and should be confined only 
to decrees passed at the instance of the wife where a husband has been a defaulter 
in marital relations. Indeed, it seems to us very difficult to put that construction 
upon this clause as it stands. In doing so, it would really be necessary to re-draft 
the clause which is not and can never be the function of the Court. Besides, as I 
have just indicated, Legislature has deliberately given discretion to the Court in 
ample measure with a view to avoid unreasonable or unjust orders being passed 
under s. 40. The words are very clear and they give jurisdiction to the Court to 
make an order for permanent alimony while passing any decree under this Act or 
subsequently thereto. If Legislature had intended to confine the right to claim 
alimony only to wives who were not guilty, Legislature could have easily used ap- 
propriate words in that behalf in s. 40, sub-s. (2). On the construction of s. 40, 


sub-s. (1), therefore, we are disposed to take the view that, as the words stand, this , 


sub-section applies to all decrees which may be passed under this Act. Whether 
or not in respect of any particular decree relief by way of permanent alimony 
could be granted to the guilty wife is a matter to be considered on the merits by” 
the Court that is moved under s. 40, sub-s. (1). ` 


Incidentally, in considering this point, it may perhaps be relevant to ask oneself 
whether it would have been necessary to say that the Court should grant alimony 
“ifitshall think fit” at all in case the section really meant what Mr. Javeri suggests 
it means. If Legislature had intended that only the innocent wife, who has been 
compelled to obtain a decree against her guilty husband, was entitled to apply 
under s. 40, sub-s. (1), then normally it is difficult to understand how it would still 
be necesary to consider whether the claim made by such an innocent wife deserves 
to be granted or not. The fact that the Court is asked to consider in every case 
whether it would be fit to pass an order for alimony or not itself postulates that, 
within the meaning of s. 40, sub-s. (1), some decrees may fall in respect of which 
the question of the propriety of making a grant as to alimony would have to be 
seriously considered. Therefore, in our opinion, this clause coupled with the wide 
words in which decrees are referred to in s. 40, sub-s. (Z), leads irresistibly to the 
conclusion thatin theory and on principle s. 40, sub-s. (1), applies to all decrees that 
may be passed under this Act. 

It may be relevant to refer to a corresponding provision in the Bombay Hindu 
Divorce Act XXII of 1947. Section 8 of this Act has been enacted in substantially 
similar terms as those which have been employed by the Legislature in enacting 
s. 47 of the Parsi Marriage and Divorce Act. So far as we are aware, it has been 


—— 
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the consistent practice of this Court to entertain applications for alimony even 
from defaulting or guilty wives and to deal with them on the merits. An 
application made for alimony has, so far as we are aware, never been thrown out on. 
the preliminary ground that the said application has been made by a guilty wife. 
Indeed, that appears to be the position even under the English law. Latey on 
Divorce observes that the Court has an absolute discretion on or after decree nist 
to order a husband to provide for a guilty wife. Some decisions were cited before 
Mr. Justice Coyajee and they have been cited before us by Mr. Javeri. It would, 
therefore, be necessary to mention some of those decisions very briefly. 

In Ashcroft v. Ashcroft}, it has been observed that there is norule of practice that 
a wife against whom a decree nist for dissolution of marriage is pronounced must 
show special circumstances to entitle her to an order under s. 82 of the Matrimo- 
nial Causes Act, 1857, that the decree shall not be made absolute except upon the 
condition of the husband securing a provision for her support. The Court has an 
absolute discretion vested, in it by the section, to be exercised according to the cir- 
cumstances of each case. It was also added that the Court would order the hus- 
band to secure a provision for his guilty wife, even though his own conduct has been 
unimpeachable, if the wife is proved to be entirely without means of support and 
unable through ill-health to earn her own living. Vaughan Williams L. J., who 
delivered the judgmentof the Bench, has given an interesting account as to the im- 
portant pronouncements on the point of English practice in this matter. (p. 275): 

“t It is said,” observed the learned Judge: 

“that the practice is correctly stated by Mr. Inderwick in his argument in Robertson v. Robertson? 
where he says that : ‘The practice under the Divorce Act in this respect has not been simi- 
lar to that of the House of Lords under the old law. Up to this time permanent alimony for a 
guilty wife has not been ordered except with the consent of the husband, or under special cir- 
eumstances’. [This was very strongly dissented from by Jessel M. R. who said J]: ‘I am sorry 
to hear it. Iam not giving a final opinion, but it appears to me that s. 82 was intended to give 
the Court a discretion which was to be exercised according to the circumstances of each case, and 
that it was not intended that a guilty wife should be turned out into the streets to starve’.”” 
Williams L. J. then referred to the observations made by Lindley L. J. and these 
observations showed that the learned Judge refused to give any sanction to what 
Mr. Inderwick stated to have been the practice of the Court up to that time. This 
is what Lindley L. J. said (p. 97): 


“The question whether what we understand to be the ordinary practice in the Divorce Court . 


is right or wrong is to be considered as left an open question.” 

“On the merits, however, the learned Judge was not prepared to dissent from the con- 
clusion of the President in that particular case. Therefore, according to this 
judgment, it would be safe to conclude that under the corresponding provision of 
the English Act, i.e. s. 82, it was held that the Court had full and absolute discretion 
to deal with the merits of each case and that it wasnot usual to throw out the case 
on the preliminary ground that the claim for alimony had been made by a guilty 

ife. 

In Sydenham v. Sydenham and Illingworth? s. 190 of the Supreme Court of 
Judicature (Consolidation) Act, 1925, which deals with this subject, came to be 
considered. It was a case where the husband had obtained a decree of divorce 
against his wife on account of adultery. Denning L. J. in his judgment has consi- 
dered the question as to whether the wife, found to be guilty of adultery, could be 
heard to claim alimony. The argument was that the judgment pronounced by the 
Matrimonial Court conclusively showed that the wife was guilty and her claim for 
alimony was resisted on that ground. The learned Judge was apparently not im- 
pressed by the argument that the matrimonial order is final because he observed 
that there was no hiding the fact that the form of the decree was often no 
real guide to the conduct of the parties or to the merits of a claim for maintenance. 
Considering the question in a human way, the learned Judge has further added 
that he had himself tried several cases where a husband left his wife and, unknown to 
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her, committed adultery. Thereupon, the wife in her loneliness herself committed 
adultery. Then the husband proceeded to obtain a divorce against her for that 
adultery. The wife knew that she was guilty and so she did not defend the case, 
but she did not know that he was equally, and even more, guilty than she was. 
The learned Judge, therefore, thought that in cases of adultery, where both the 
husband and wife may have committed acts of adultery, but the husband is quicker 
in obtaining any telief against his wife on the ground that she had committed 
adultery, it would not be fair every time to challenge the claim of the wife for 
alimony on the ground that she is a guilty wife. 

The same point came to be considered in Trestain v. Trestain', where it has been 
observed by Denning L. J. that there is nothing in the relevant statute to show that 
a wife against whom a decree has been made cannot be granted maintenance, but the 
Court in awarding maintenance must have regard to the conduct of the parties. 
The learned Judge has also added that, if on investigation of the facts, it appears- 
that the conduct of the wife is much less blameworthy than that of the husband, 
then, even though a decree has been pronounced against her, she is entitled to ask. 
for maintenance as fully as if a decree had been pronounced in her favour. 

Mr. Javeri contends that Mr. Justice Coyajee was in error in applying these 
principles to the case before him and it must be conceded that there is considerable 
force in Mr. Javeri’s argument. The observations which I have cited above tend 
to show that in cases where the husband obtains a decree against his wife on the 
ground of adultery, the learned Judges were disposed to take the view that there 
were two sides to the picture and that the full and correct view may not necessarily 
be reflected in the order for divorce which the husband may have obtained. Thatis 
one principal reason why, where a claim for alimony is made by a wife who has been 
found guilty of adultery, Courts were not inclined to regard the order passed 
by Matrimonial Courts as being absolutely final. That, however, cannot be said 
in the present case. Whatever may have been the reasons which were res- 
ponsible for the abrupt decision by the wife not to cross-examine her husband, it 
must be taken to be settled finally between the parties that the wife deserted the 
husband and that a decree for divorce was passed against her on that ground. 
It must also be taken to be settled, and finally, between the parties that the wife’s 
claim that the husband had deserted her had been dismissed. Therefore, there is 
some force in Mr. Javeri’s argument thet the analogy sought to be drawn from the 
English decisions on which reliance was placed before Mr. Justice Coyajee by the* 
learned counsel for the wife sbould be drawn within limitations. Those observa- 
tions cannot wholesale be applied to the facts in the present case. That, howeverp 
does not make any difference to our decision because, ona fair and reasonable con- 
struction of s. 40, sub-s. (1), we have come to the conclusion that the word ‘decree’ 
used in that sub-section includes even a decree obtained by the husband against 
his wife on the ground that she has deserted him. i 

That takes us to the next question as to whetber the learned Judge was right in 
granting to the wife alimony at the rate of Rs. 80 per month. For determining the 
amount of alimony, the first thing to consider is the income of the husband. On , 
this point, ət the hearing of the present enquiry before Mr. Justice Coyajee, ` 
Mr. Pardiwsla for the wife stated that he did not propose to lead any evidence as { 
regards the income of the plaintiff to the counter-claim and that he would rest K 
content with the statement of income as set out in his affidavit. According to the 
affidavit, the nett income of the husband is Rs. 598 per month. There has beem 
some argument at the bar before us as to whether it is open to the husband te 
deduct from his gross income his contribution to the provident fund. This matter 
was argued even before Mr. Justice Coyajee. Mr. Justice Coyajee did not think it 
necessary to determine the exact amount of income of the husband and so he put 
it either at Rs. 640 per month or, as he has said in another place of his judg- 
ment, somewhere at Rs. 700 per month. Mr. Justice Coyajee did not definitely 
determine the amount because presumably he must have thought that even if the 
income was put as low as Rs. 500 a month, the amount of Rs. 86 by way of alimony 
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would be justified. We will assume for the purpose of dealing with the appeal that 
the nett income of the husband is in the neigh bourhood of Rs. 600. It is on this 
basis that we will proceed to consider the question as to the amount which should be 
directed to be paid by the husband to the wife as alimony. 

No doubt Mr. Javeri attempted to argue that even if the section was liberally 
construed, it would still be necessary for us to decide whether a deserting wife 
should be given the right to claim alimony in the present case. If desertion by itself 
does not disentitle the wife from making a claim for alimony under s. 40, sub- 
s. (1), we do not see any further aggravating circumstance which should have that 
consequence in the present proceedings. It may be that in a given case desertion 
by the wife may be so grossly wilful that a Court may feel that a wife who has been 
guilty of such gross and wilful desertion should not be given alimony against her 
husband. We do not think it would be proper to characterise the conduct of the 
wife in those terms in the present case. I have tried to give an objective genesis 
of the dispute between the parties at the commencement of my judgment and it 
seems to me that it would be futile to apportion blame as between the two parties 
before us. Whereas the husband who feels affectionate towards his relatives and wants 
to look after them cannot beblamed for expecting his wife to join him in that effort, 
the wife who probably did not receive full emotional statisfaction of building her 
own home under those circumstances, cannot also be blamed very much. It is an 
unfortunate situation and both the victims undoubtedly deserve sympathy. 
In regard to both of them, it mey be said with justification that each one of them is 
more sinned ageinst than sinning. If that be the true position of the unfortunate 
relations between the parties before us, it would not be fair to accede to the argu- 
ment that desertion by the wife has taken place in circumstances which aggravate 
the character of that desertion. Therefore, we are not impressed by the plea made 
before us by Mr. Jhaveri that, having regard to the conduct of the wife in the pre- 
sent proceedings, we should not entertain her application for alimony at all. 

That takes us to the question of the quantum of alimony and on this point 
Mr. Javeri has very strongly pressed upon us to consider whether it would be 
reasonable to award Rs. 80 to the wife having regard to the facts which have been 
brought on the record of this case. In dealing with this point, it would be neces- 
sary to bear in mind the limits of ourjurisdiction under s. 47 of the Act. We can 
interfere with the order passed by the learned Judge only if we are satisfied that 
the order impugned is contrary to law. Mr. Javeri argues that the order fixing 
the amount of alimony at Rs. 80 per month is contrary to law inasmuch as this 
erder is inconsistent with some of the findings made by the learned Judge himself. 
We think that there is some force in this contention. When the claim was agitat- 
ed before the learned Judge on the merits, the wife was asked whether she had 
valued the jewellery in her possession and if yes what the valuation was, The wife 
refused to give any valuation of the property even approximately and that gave 
rise to an argument before the learned Judae, For the wife naturally the value 
was sought to be understated and for the husband naturally again the value was 
sought to be overstated. The learned Judge was not impressed by the arguments 
urged on behalf of the wife and he has observed in his judgment that the jewellery, 
of which the wife admittedly was in possession, must be worth several thousand 
rupees. The husband himself had valued the jewellery in 1950 in his affidavit at 
Rs. 5,788 and the learned Judge probably thought that since 1950 the value of 
jewellery must have appreciated and so hẹ held that the value must be more than 
Rs. 5,788 and described it as ‘several thousand’. Mr. Javeri argues that it does 
not appear that this aspect of the matter was taken into account by the learned 
Judge when he proceeded to fix the amount of alimony. The second point which 
Mr. Javeri has raised before us is about the conduct of the wife in giving up her 
zA as a nurse which she was holding for some time in a hospital at Bombay. 

he took the post sometime in January 1952 and she resigned it on May 29, 1952. 
Her case was that she hac to resign for reason of health and it may be said in her 
favour that the resignation was given by her at a time when no malicious motive 
could be attributed to her. Even so, the learned Judge was not prepared to 
place any credence on the testimony of the wife on this point and Mr. Javeri 
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says, that itself should have created a difficulty against the wife getting alimony 
in the present proceedings. In determining the question as to what would be pro- 
per amount to award by way of alimony to'the wife in the present case, we cannot 
forget that it is a claim made by a defaulting and guilty wife and that has also 
been one of the arguments urged before us by Mr. Javeri. When the Court 
considers the claim for maintenance by an innocent wife, the Court would natu- 
rally be justified in adopting a liberal attitude in determining the quantum. When- 
ever the Court considers a claim for alimony made by a guilty wife, it would be un- 
reasonable to adopt the same liberal attitude in determining the amount of ali- 
mony. The approach has to be very much different and Mr. Javeri argues that 
his client was entitled to urge before the learned Judge that the wife should have 
stuck on to the post of a nurse which she had secured in a local hospital in 
Bombay. The learned Judge has found that she gave up the post*without any 
reasonable justification, and if the wife unreasonably gave up her post which she 
beld and which brought about Rs. 85 to her per month, that is a factor which 
should have been considered by the learned Judge. In our opinion, there is some 
force even in this contention. 

There is another point to which Mr. Javeri has invited our attention by way of 
an additional affidavit and accompanying documents filed before us. It appears 
that, before his death, the father of the wife had left a will and the wife was asked 
about the extent of the estate which she was to get under this will. She stated 
that she was unable to give any definite information because she was not fully 
aware of the details of the will. That appears to be the effect of her evidence ; 
and she suggested that at his death her father had left an overdraft account and 
so there was not much chance of her obtaining a substantial bequest under the will 
of her father. On this point again the learned Judge does not appear to have been 
very much satisfied with the evidence given by the wife. After the matter was 
disposed of by the learned Judge in November 1954, the will has been probated and 
Mr. Javeri requested us to exercise our jurisdiction under O. XLI, r.27, and to 
allow him to produce the will before the Court. Mr. Banajiobjected to the produc- 
tion of this additional evidence in appeal. It is true that our jurisdiction under 
O. XLI, r. 27, is always sparingly exercised and it is to be exercised only if we are 
satisfied that for doing justice between the parties we require the help of additional 
evidence. In the present case we felt thatit was necessary that we should know what 
the will Conine before we decided the quantum of alimony to be allowed» 
to the wife. It may also be borne in mind that the will came to the Probate 
Court and a probate was obtained subsequent to the decision of Mr. Justice 
Coyajee. The will had been left in a closed packet with the District Registrar 
and it was only after the executor of the will produced it before the Court of Pro- 
bate that it saw the light of the day. Therefore, we have allowed Mr. Javeri to 
produce this will before us and this will shows that the wife has been given a house 
at Surat which is valued at Rs. 8,912. She has also been given a right of residence 
in the bungalow at Nasik. In other words, the wife is obviously in possession of 
the Surat property, the value of which is in the nieghbourhood of Rs. 4,000. 
Mr. Javeri says that even this point must be taken into account in fixing the quan- 
tum of alimony. As I have just indicated, though normally we should have re- 
garded the determination of the amount of alimony by the learned Judge as am- 
ounting to a question of fact, we think that itis necessary toreconsider the matter 
in view of the fact that some additional evidence has been produced before us and 
in view of the fact that we have been impressed by the argument that in deter- 
mining the amount of alimony the learned Judge has not, with respect, given due 
effect to his own findings on two important points. They are, the conduct of the 
wife in giving up the job without a justifiable reason and the value of the jewellery 
of which the wife was admittedly in possession. 

We have, therefore, carefully considered the question as to the amount of ali- 
mony and we have come to the conclusion that it would be just to direct that the, 
husband should pay the wife alimony at the rate of Rs. 60 per month. 

That leaves two more questions to be considered. Mr. Javeri argues that the 
learned Judge was in error in directing that this amount of alimony should be paid 
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to the wife from the date of her petition, ie. September 18, 1950. Mr. Javeri 
contends that the learned Judge should not have passed this order in favour of a 
guilty wife. It is possible that two views can be taken on this question. But 
we are not satisfied that Mr. Javeri would be justified in asking us to interfere 
with this order on the ground that this order is contrary to law. The normal rule 
in such cases is to allow alimony from the date of the petition. It may be that 
another Judge may have taken the view that in the case of a deserting wife, that 
rule may not be adhered to. But just because two views are likely to be taken on 
this question, it does not follow that the Court of appeal should for that reason 
interfere with the order passed by the learned trial Judge. That is why we do not 
think that it isopen to us to interfere with this order passed by Mr. Justice Coyajee. 

The last point which has been urged by Mr. Javeri is in respect of the taxation. 
It is perfeethy true that Mr. Javeri’s client has been hardpressed by the costs of 
this litigation. But that is unfortunately incidental to matrimonial litigation 
which is fought on the Original Side. It may be that under the normal rules the 
taxed costs would have been less. But the learned Judge held that this matter 
raised some important points of law, that it had to be argued before him at length 
and that, in his opinion, justified the awarding of costs on a higher scale. We arc 
told that the matter lasted before the learned Judge for full 15 hours. If on these 
facts the learned Judge came to the conclusion that his discretion had to be ex- 
ercised in the matter of fixing costs and that the ends of justice required that the 
costs should be taxed at Rs. 2,100, we do not see how we can interfere with that 
order having regard to our limited powers under s. 47 of the Act. 

In the result, the order passed by the learned Judge is modified and the amount 
of alimony directed to be paid to the wife is changed from Rs. 80 per month to 
Rs. 60 per month. The ent of the order is confirmed. Since the appeal feils in 
substance, the appellant must pay the costs of the respondent. Liberty to Mr. 
Banaji’s client to withdraw from the amount deposited by the husband in Court, 
at the rate of Rs. 60 per month as also the amount of costs. 

The cross-objections now remain to be considered. In view of the fact that we 
have come to the conclusion that the amount of alimony should be fixed at Rs. 60 
per month rather than at Rs. 80 per month, the cross-objections obviously must 
fail. They are accordingly dismissed. There would he no order as to costs on the 


cross-objections. Appeal parily allowed. 


Before Mr. Justice Gajendragadkar and Mr. Justice Vyas. 
SHYAMU GANAPATI JADHAV v. VISHWANATH GANAPATI JADHAV.* 


Hindu Women’s Rights to Property Act (XVIII of 1937), Secs. 2,3—Joint Hindu family consisting 
of father, his two wives and sons—Suit fer partition—Death of father pending suit—Quantum of 
shares of parties to suit—Whether widows entitled to claim share in capacity of mothers as well 
as in capacity of widows under Act. 

A joint Hindu family consisted of G and his two sons by his first wife S and a son by his second 
wife L. S and her sons filed a suit for partition against G, L and their son, G died during the 
pendency of the suit and S died thereafter. On the question of the quantum of shares of 
the parties to the suit :— 

Held, that the three sons of G were entitled to one-fourth share in the property and that 
L was entitled to one-fourth share because her one-eighth share which she got by reason of 
8.8 (2) of the Hindu Women’s Rights to Property Act, 1987, was augmented by the fact that 
S’s one-eighth share which had vested in her on G’s death, had, on her death, devolved 
upon L. 

Bhiwra v. Renuka! Debi Mangal Prasad Singh v. Mahadeo Prasad Singh* Pratapmull Agar- 
walla v. Dhandbati Bibi? and Raoji Bhikaji v. Anant Laxman, referred to. 


* Decided March 3, 1955. Second Ap- 2 (1912) L.R. 89 I.A. 121, 
eal No. 1282 of- 1958, from the decision of . 14 Bom. L. R. 220. 
. P. Shikhare, Assistant Judge, Satara, in 8 (1885) L. R. 68 I. A. 88, 

Appeal No. 5 of 1950, varying the decree c. 38 Bom. L. R. 328. 

passed by N. D. Kamat, Civil Judge, Junior 4 (1948) I. L. R. 42 Bom. 585, 

Division, Karad, in Civil Suit No. 18 of 1948. 8. c. 20 Bom. L. R. 671. 
1 [1949] Nag. 400. 
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Ifacase falls under s. 3 of the Hindu Women’s Rights to Property Act, 1987, it must be 
governed by the provisions of s. 8, and if there is anything else to the contrary in any rule of 
Hindu law or custom, the said rule or custom must be ignored as being superseded by the 
provisions of s. 8. 

“Tho provisions of this Act have been construed judicially on several occasions and it has 
been frequently pointed out that in administering the provisions of this Act, Courts have 
to face some anomalous positions. The difficulty of introducing reforms in Hindu law by 
piecemeal logislation has been very eloquently illustrated by the anomalies to which atten- 
tion has been drawn judicially while construing the provisions of this Act. The point which 
we have to decide in the present appeal is an additional illustration on the same subject."’ 


Tum following table will show the relationship of parties :— 


aa 
Saguna = Ganapati = La&mi 
(Ptff. No. 3) | (Deft. No. 1) (Deft. No. 10) 
Shamu (Shankar Vishwanath Balkrishna 
(Ptff. No. 1) (Ptff. No.2) (Deft. No. 2) (Deft. No. 3) 


Ganapati (defendant No. 1) who had two wives Saguna (plaintiff No. 3) and 
Laxmi (defendant No. 10), had, by plaintiff No. 3, two sons, Shama and Shankar 
(plaintiffs Nos. 1 and 2) and by defendant No. 10, two sons Vishwanath and Bal- 
krishna (defendants Nos. 2and 3). Defendant No. 3 was given in adoption in another 
family. On January 7, 1948, the plaintiffs filed the present suit against tre defendants 
for partition of their share in the joint family property. Pending the suit, defendant 
No. 1 died on January 8, 1949. The trial Judge decreed the suit, observing in his 
judgment as follows:— 

“So the first important point for consideration in this case is what are the shares of the 
parties ? If defendant No. 1 was alive, the shares of the plaintiffs and defendants Nos. 1, 2 and 
10 would have been 1/6th each. (See s. 815, illus. (a) and (b), Mulla’s Hindu Law, 1940 edn.). 
Defendant No. 1 died pending the suit and his death has created some complications. The 
plaintiffs contend that now that defendant No. 1 is dead, the shares of the plaintiffs and defen- 
dants Nos. 2 and 10 would be 1/5th each. Defendants Nos. 2 and 10 contend that there was 
no serverance of joint status between defendants Nos. 1 and 2 and that defendant No. 2 has, 
therefore, become owner of the share of defendant No. 1 by survivorship. There is further 
complication in the matter because plaintiff No. 2 is a minor. According to the Madras and 
Bombay High Courts, the mere institution of suit for partition does not effect a severance of 
the joint status, but if a decree is passed in the sult, the partition dates from the date 
of the suit. There is abundant evidence on record to show that defendant No. 1 was giving 
a preferential treatment to his junior wife Laxmi and her sons and that he had begun to alienate 
joint family properties one after the other in quick succession. So a decree for partition would 
not have been refused to plaintiff No. 2. So the shares of the plaintiffs will not increase by the 
death of defendant No.1. Nor would they have decreased by the birth of a subsequent member. 
The next question for consideration is whether the share of defendant No. 1 would go to the 
plaintiffs and defendants Nos. 2 and 10 by inheritance or to defendant No. 2 alone by survivor- 
ship ? The law on the point is now well settled. “When a member of a joint family separates, 
the remaining co-parceners without any special agreement among themselves may continue to be 
coparceners and enjoy as members of a joint family the property remaining after such partition 
of the family property. The question whether or not the remaining members of the family 
continued joint or separate isto be determined by the evidence in the case.” It is in evidence 
that defendants Nos. 1, 2, and 10 were living together in one house and that there were no dis- 
putes between them infer se. Their defence in this suit is common. Defendant No. 10 has 
specifically contended in her written statement at para. 11 that defendants Nos. 1, 2 and 10 do 
not wish to be seprrated and that their shares should not, therefore, be divided. I am, therefore, 
of opinion that defendants Nos. 1, 2 and 10 continued in union in spite of the suit for partition. 
In this view of the matter defendant No. 2 would get defendant No. 1’s share by survivorship, 
So the shares of the plaintiffs will be 1/6th each and those of defendants Nos. 2 and 10 will be 
1/4th each.” . 

On appeal, the Assistant Judge, modified the decree of the trial Court, observing 
in his judgment, as follows:— 

“I have, therefore, come to the conclusion that plaintiffs Nos. 1 and 2 are not entitled to 
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claim any interest in the share which defendant No. 1 had in the family properties. However, 
Mr. Sathe urged a new point before me that even on this basis the provisions of the Hindu Wo- 
men’s Right to Property Act, 1987, would come into operation and plaintiff No. 8 who is also 
the wife of defendant No. 1 would be entitled to claim a share in the interest which defendant 
No. 1 had in the family properties. In other words, Mr. Sathe relied upon the provisions of s. 8(2) 
of the Hindu Women’s Rights to Property Act. The effect of this action would be that the inter- 
est which defendant No. 1 had in the family properties would go to the two wives of defendant 
No. 1, namely, plaintiff No. 3 and defendant No. 10. I would, therefore, make an appropriate 
order in this behalf :— 


Plaintiff No.1... aoa tee <... 1/6th. 
Plaintif No.2  ... a ar ve 1/6th. 
Plaintiff No.8 ase wide +» 1/6th plus 1/12th share in those pro- 
perties only which had not been 
e alienated by defendant No. 1 
during his lifetime. 
Defendant No. 2 a ase «es L/6th. 
Defendant No. 10 si Sa + 1/6th plus 1/12 the share in those 


properties which had not been 
alienated by defendant No. 1 
during his lifetime.” 
The plaintiffs appealed to the High Court. The appeal was heard by Shah J. who 
referred it to a division bench for decision, delivering the following referring judg- 
anent on January 4, 1955:— 


Sman J. Plaintiffs 1 and 2 who are the sons of one Ganapati filed suit No. 13 
of 1948 in the Court of the Civil Judge, Junior Division, at Karad, against Ganapati 
—their father, Vishwanath and Balkrishna—their step-brothers, Saguna—their 
natural mother, Laxmibai—their step-mother, and certain alienees of property 
from Ganapati. It was the plaintifis’ case that Balkrishna had been adopted in 
another family and had therefore ceased to belong to the joint family of the plain- 
tiffs and Ganapati. The plaintiffs claimed that all property in the possession of 
Ganapati was ancestral property and that they were entitled by reason of their 
birth to a share in the property. During the pendency of the suit Saguna—the natural 
mother of the plaintiffs was transposed as plaintiff No. 3 and she also made a claim 
to a share in the property. During the pendency of the suit Ganapati died, and plain- 
tiffs 1 and 2, and the defendant Vishwanath were shown on record as Ganapati’s 
heirs and legal representatives. The learned trial Judge passed a decree in favour 
of the plaintiffs declaring that each of the plaintiffs was entitled to a 4th share in 
the property, that defendant Vishwanath was entitled to a jth share, and defendant, 

' Laxmi, was also entitled to a 4th share in the property. 

Against that decree an appeal was preferred by the plaintiffs to the District Court 
at Satara; ond in appeal the learned Assistant Judge held that plaintiffs 1 and 2 
were each entitled to a 4th shere in the property. In the view of the learned Judge 
plaintiff, Saguna was entitled to a 4th hare in her own right as a party to 
the partition suit, 1nd a qth share as an heir to Ganapati. The learned Judge held 
that Ganapati’s interest in the property which was th devolved by reason of the 
Hindu Women’s Rights to Property Act of 1937 upon his two widows Saguna 
and Laxmi in equal shares. He, therefore, declared that Vishwanath was entitled 
to a th share, and Laxmi and was entitled to a th share plus pyth share. After 
the appeal was filed plaintiff Saguna died and plaintifis 1 and 2 were shown on the 
record as her heirs and ‘egal representatives. 

It was urged in this appeal that the learned Assistant Judge was in error in holding 
that Ganapati’s share in the property devolved upon his two widows. It was contend- 
ed that his interest in the property should devolve upon only the male members 
of the family ond that his share ehould be distributed between the other male mem- 
bers in the family. It wes also urged relying upon a judgment of the Nigpur High 
Court, in Bhiwre v. Renuka! that the right of a female who is entitled to a 
shere on partition becomes concrete only when actual division is made and 
possession is handed ,over, and so long as actual division is not made, the right 
of the female cannot be deemed to have come into existence; and if before 
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actual division is made the female dies, her share reverts to the estate from which 
it was initially carved out. Relying upon Bhiwra v. Renuka it was also contended 
that in any event the th share to which plaintiff Saguna became entitled should 
be divided between plaintiffs 1 and 2 and defendant 2; and it was urged that 
that was the effect of the Hindu Women’s Rights to Property Act. 

Now, the learned appellate Judge appears to have taken the view that Saguna 
and Laxmi were each entitled to a 1/6th share in the family property on partition.. 
He has also taken the view that the 1/6th share of Ganpati devolved upon his two- 
widows under the Hindu Women’s Rights to Property Act of 1937. He, therefore, 
decreed in favour of each of the widows a 1/6th share on partition and an additional 
1/12th share under the Hindu Women’s Rights to Property Act. As a result of this 
division the two widows became entitled collectively to a half share in the property, and. 
the individual share ofeach of the widows exceeds the share of the individuakmalemem- 
bers of the family. It is undoubtedly true that the share in the property to which a 
Hindu female is entitledinthe family property on partition passes to the ownership of 
the female on an actual partition, and till then the share assigned to her remains 
an integral part of the estate. Saguna having died before actual division of the 
property, it is necessary to adjust the rights as between the other members of the | 
family so as to distribute the interest to which she would have been entitled if 
she had survived the actual partition and delivery of possession of her share. 
Under the decree of the District Court Saguna was entitled to a 1/6th 
share on partition, and an additional share as an heir to Ganpati. Even if 
the 1/6th share merges with the estate, the 1/12th share will not necessarily follow 
that course. What interest the surviving members are entitled to therein raises 
a difficult question as to the effect of the Hindu Women’s Rights to Property 
Act. Itis urged that a Hindu female who is otherwise entitled to a share on partition 
ceases to be so entitled, if her husband dies during the pendency of the suit, and she 
inherits the interest which her husband had in the property. That, it is contended, 
is the effect of the Hindu Women’s Rights to Property Act. Now, that Act was. 
passed as the preamble states to give “better rights” to women in respect of property. 
That would indicate that rights were intended to be conferred upon Hindu women 
to which they were before the Act not entitled. On a strictly logical view, therefore, 
a female entitled to a share on partition should have that right in addition to the 
share which devolves upon her by reason of her husband’s death. The effect of that 
view, however, is to give her a share larger than the share the male members would 
be individually entitled to,—a result which may not have been contemplated by 
the Legislature. Again if it be held, as is assumed by the Nagpur High Court in 
Bhiwra’s case, that a provision made for a female in the family to obtain a share 
on partition is in lien of maintenance only, it would be difficult to see how she 
can claim to inherit a share in the property and also to obtain a provision for 
maintenance. In Bhiwra’s case it was observed : 

“Under Hindu law a mother is entitled on partition to a share equal to that of a son but it 

is not a share in the real sense of the term ; it is only a provision for maintenance. She, [the 
mother] gets no ownership in it till it is actually handed over to her so that she is in a position to 
maintain herself out of it. Her ownership is the limited ownership of a Hindu female holding 
for maintenance.” 
Whether that observation in so far as it appears to lay down that the ownership in 
a share given to a Hindu female on partition is only ‘ownership of a Hindu female 
holding for maintenance’ is strictly accurate may be open to some doubt. If a 
share given to a Hindu female on partition is held by her in ‘ownership holding 
for maintenance’, it can legitimately be urged that she has really no right of owner- 
ship, and she would, even for purposes of legal necessity, other than the purpose 
of providing maintenance for herself, be unable to dispose of the share. But it 
is well-settled that the right which a Hindu widow acquires in property assigned 
to her on partition is of a limited owner under the Hindu law, with all madens 
thereof. 

In Bhiwra’s case, B had two wives R and S. By R he had no children. By 8, he 
had two sons A and D. A filed a suit against B for partition of joint family 
properties. To that suit R and S were impleaded as party defendants. During 
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the pendency of the suit B died, and A claimed that he was entitled to a 1/3rd share. 
The defendants contended that A was entitled to a 1/5th share. The Court held 
that the right of R and § to take shares on partition as wives of B lapsed on B’s death, 
and they would but for the Hindu Women’s Rights to Property Act have been 
entitled to share as mothers. But it was held that by the provisions of the Act 
the rule of Mitakshara which gave them a share in the property was abrogated, , 
and the two widows R and S became entitled to inherit the share of B. The Court 
recognised, that the conclusion was anomalous, but that in the opinion of the learned 
Judges was the effect of the ‘clear terms” of s. 3. 


Evidently if after partition was effected B had died, his 1/5th interest in the pro- 
perty would have devolved upon his two widows R and S. They would have 
been entitled to take the inheritance, in addition to the share on partition. But 
it was hefa that js. 2 of the Act rendered inapplicable the rule of Mitakshara 
whereunder R and S were each entitled to a share. The assumption made by the 
Court in Bhiwra’s case that the right of inheritance or substitution to which a Hindu 
female is entitled under the Hindu Women’s Rights to Property Act is in lieu of all 
other rights they may have under the Hindu law appears open to serious doubt. 


But Mr. Shanbhag has put very strong reliance upon Bhiwra’s case. I was informed 
by the learned advocates at the bar that there is no decision of this Court which 
decides the points raised in this appeal. Indisputably the provisions of the Hindu 
Women’s Rights to Property Actin their practical application to disputes which arise 
thereunder give riseto problems ofsome complexity. ifthe view expressed in Bhitwra’s 
case is correct, it must have a vital bearing on the rights of Laxmi, defendant 10, 
and on the rights of the surviving members of the family after the death of Saguna. 
This Court has in this appeal to ascertain the shares to which Laxmi and Saguna 
became entitled and also to ascertain the devolution of the share of Saguna on her 
death, and has to make adjustments in the light of the true rule applicable. The 
questions arising in the appeal are of some importance, and are likely to be of frequent 
arian and it is proper that the case should be referred to a division bench for 

ecision. 

E may observe that I have not heard Mr. Shanbhag on certain other questions, 
e.g. the claim against defendant No. 11 which he proposed to raise. 


The appeal was heard by a division bench composed of Gejendragadkar and 
Vyas JJ. 


N. M. Shanbhag, for the appellants. 
S. R. Parulekar, for respondents Nos. 1 to 3. 
M. M. Virkar, for respondents Nos. 4 to 9. 


GaJBNDRAGADKAR J. This appeal raises » short question under the provisions 
of the Hindu Women’s Rights to Property Act XVIII of 1937. The provisions of 
this Act have been construed judicially on several occasions and it has been frequently 
pointed out that in administering the provisions of this Act, Courts have to face some 
anomalous positions. The difficulty of introducing reforms in Hindu law by piece- 
meal legislation has been very eloquently illustrated by the anomalies to which abten- 
tion has been drawn judicially while construing the provisions of this Act. The 
point which we have to decide in the present appeal is an additional illustration on 
the same subject. 

The point arises in this way. The present appeal is the result of a partition suit. 
between Ganpati and his three sons Shyamu, Shankar and Vishwanath. Ganpati 
had two wives Saguna and Laxmi. The present suit has been filed by Shyamu, 
plaintiff No. 1, Shankar, plaintiff No. 2, and their mother Saguna, plaintiff No. 3. 
The father Ganpati, defendant No. 1, his other wife Laxmi, defendant No. 10, and 
Vishwanath, the son of Laxmi by Ganpati, defendant No. 2, were the contesting 
defendants to this suit. Ganpati had another son by Laxmi and his name is Bala- 
krishna. He was impleaded as defendant No. 3 to this suit. He has. however, 
left the family by adoption and is no longer interested in making a claim for a share 
in the partition of the properties of his natural family. His presence on the record 


812 THE BOMBAY LAW REPORTER. [voL. LVI. 


is, however, justified by the fact that he claims to bean alienee of some of the properties 
in suit from his father Ganpati. In this partition suit, the principal point of dispute 
between the parties was as to the quantum of share of each one of them and this 
dispute has been rendered more complicated by reason of the fact that two deaths 
have occurred in the family after the suit was instituted. The father Ganpati died 
pending the suit and Saguna, his elder wife, died poeding ae present appeal. When 
Ganpati died, it became necessary to decide how the claims of Saguna and Laxmi 
should be determined in respect of the properties of the family. These two ladies 
occupied two different capacities. They were the widows of Ganpati and as such 
they were entitled to claim a’share in the properties of the family under the provisions 
of the Hindu Women’s Rights to Property Act. They were also mothers and as 
such under the general provisions of the Hindu law they were entitled to demand 
a share when the sons in the family were claiming partition against @ach other. 
In adjusting the shares of all the parties to the present dispute in the light of the 
dual capacity held by the two widows in the family, the two Courts have differed. 
The trial Court held that the three sons were entitled to a one-fourth share each 
and the two widows to a one-eighth share each. In other words, the trial Court 
took the view that the estate was originally divisible between four claimants, the 
father and his three sons, and the share of the father would have to be divided 
amongst his two widows on his death. When the matter went in appeal, the lower 
appellate Court has held that the two plaintiffs would be entitled to a one-sixth 
share each in the property in suit. In regard to Saguna, he has held that she would 
be entitled to a one-sixth share. No doubt to this one-sixth share must be added 
one-twelfth share in the property which had not been alienated by Ganpati. In 
other words, according to his view, the share of the two widows happens to be 
larger than the share of each one of the three sons in the family. Defendant No. 2 
was given by him one-sixth share and defendant No. 10, the mother of defendant 
No. 2, was likewise given a one-sixth share and to this share was added a one-twelfth 
share in the properties not alienated by defendant No. 1. The correctness of this 
view is challenged before us by Mr. Shanbhag and that raises the question as to the 
effeot of the material provisions of the Hindu Women’s Rights to Property Act. 

It would be convenient to consider the provisions of this Act by themselves before 
attempting to correlate them with the rights which the two widows may claim 
as mothers under the general provisions of the Hindu law. Section 2 of the Act 
provides that, notwithstanding any rule of Hindu law or custom to the contrary, 
the provisions of s. 3 shall apply where a Hindu dies intestate. In other words, 
it would be reasonable to hold that, wherever the provisions of s. 3 of the Act apply, 
any other rule of Hindu law which would otherwise have applied would be inapplica- 
ble. Ifa case falls under s. 3 of the Act, it must be governed by the provisions of 
s. 3, and if there is anything else to the contrary in anyrule of Hindu law or custom, 
the said rule or custom must be ignored as being superseded by the provisions of 8. 3. 
The present case falls under s. 3, sub-s. (2), of the Act. This provision deals with 
cases where a Hindu governed by any school of Hindu law other than the Dayabhaga 
school or by customary law dies and leaves behind him at his death an interest in 
a Hindu joint family property and it says that in such a case his widow shall, subject 
to the provisions of sub-s. (3), have in the property the same interest as he himself 
had. The saving made by the provisions of sub-s, (3) merely amounts to the pro- 
visions that the estate which devolves upon a Hindu widow under the earlier provi- 
sions of s. 3 should be regarded as a Hindu woman’s estate and not as an absolute 
estate. This again is subject to the further proviso that in respect of this Hindu 
woman’s estate, the widow shall have the same right of claiming partition as a male 
owner. If the effect of reading ss. 2 and 3 together is that in all cases which fall 
under s. 3, the provisions of s. 3 alone apply and no other provisions of the general 
Hindu law can be invoked, then it would not be difficult to hold that on the death 
of Ganpati, his two widows Saguna and Laxmi were entitled to claim their rights 
under the provisions of s. 3 of the Act and not under any other provision of Hindu 
law. On that view, they would be entitled between them to the share to which 
Ganpati was entitled and Ganpati was obviously entitled to æ one-fourth share in 
the properties in suit, so that on his death his two widows Saguna and Laxmi would 
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be entitled to a half of Ganpati’s share which means each of them would get a one- 
eighth share in the suit properites. 

This position, however, must now be correlated with the effect of the other pro- 
visions of the Hindu law which are also relevant. At the time when Ganpati died, 
a suit was pending between the parties and a decree for partition was ultimately 
passed in this suit. That means the status of jointness by which the members of 
the family were bound before the institutioh of the suit came to be terminated 
at the date when the suit was filed. It has been found by both the Courts below that 
though in a sense the joint status of the family was determined as between the plain- 
tiffs on the one hand and the defendants on the other, Ganpati continued to remain 
joint with his second wife Laxmi and their son Vishwanath. Even so, in a suit for 
partition of this character, Saguna and Laxmi as mothers would have been entitled 
to claim æ share in their capacity as mothers. That is the reason why the lower 
appellate Court was disposed to take the view that the death of Ganpati should, if 
at all, augment the shares of Saguna and Laxmi and should not diminish their shares. 

and Laxmi were in the present suit for partition entitled to claim a share in 
their rights as mothers and to the shareto which they were entitled as mothers must 
be added the share that accrued to them on Ganpati’s death in their capacity as 
the widows of Ganpati. Prima facie this view does appear to be attractive. But, 
it would be noticed that the result of giving effect to this view is to give to the two 
ladies in the family respective shares which are larger in content than the shares to 
which the sons are found entitled and the question for our decision is whether this 
can be said to be the result of the pendency of the suit for partition between the 
members of this family. 


The decision of this question naturally takes us to the consideration of another 
aspect of the matter and that is the nature of the rights which the mothers are entitled 
to obtain at a partition between their sons and the time when the said rights take 
effect. Students of Hindu law are familiar with the anomaly which has resulted 
from the view taken by the Privy Council on the question of the construction of the 
word ‘stridhana’. The word ‘stridhana’ which is described and defined both by Manu 
and Yajnavalkya was very liberally construed by Mitakshara and the author of 
Mitakshara thought that he was justified in putting the said liberal construction on 
this word by reason of the use of the word ‘adya’ which he interpreted as including 
property coming to the female from other sources. Mitakshara resisted the suggestion 
that the word ‘stridhana’ must be construed in a technical sense. Vijnanesvara, the 
enlightened author of Mitakshara, was inclined to construe the said word in its literal 
sense. The Privy Council, however, were not prepared to accept this construction of the 
word ‘stridhana’ with the result thatthe whole of Vijnanesvara’s expansion of the word 
‘stridhana’ has gone by the board. In Debi Mangal Prasad Singh v. Mahadeo Prasad 
Singh}, their Lordships of the Privy Council held that the immovable property obtain- 
ed by a Hindu widow on partition of the joint family property is under the Mitakshara 
law not her stridhana in such sense that on her death it passes to her stridhana heirs, 
but reverts on her death to the next heirs of her husband in the absence of express 
agreement amongst the co-sharers to the contrary. Lord Robson who delivered 
the judgment of the Board considered the provisions contained in Yajnyavalkya and 
Manusmriti on the topic of siridhana in the light of the interpretation put upon the 
said word by Mitakshara and he held that the original texts did not seem to justify 
the expansion made by Vijnanesvara while interpreting the said word. Since this 
decision was pronounced in 1911, Courts in India have naturally adopted the same 
view. The result is that in considering the claims made by a Hindu mother for a 
share at the time when a partition takes place between her sons, she must be, and 
has been, regarded as making a claim substantially for her maintenance and not a 
olaim for inheritance properly so-called. That is the first point which has to be 
borne in mind in dealing with the question raised before us in the present appeal. 

The second point which must be considered is in regard to the time from which 
the property allotted to a Hindu mother, may be by way of maintenance, vests in 
her. On this point again, there is a decision of the Privy Council in Pratapmull 
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Agarwalla v. Dhanabati Bibi}, which shows that under the Mitakshara law when the 
family estate is divided, a wife or mother is entitled to a share, but is not recognised 
as the owner of such share until the division of the property is actually made, as 
she has no pre-existing right in the estate except a right of maintenance. The same 
view had been taken by this Court in Raoji Bhikaji v. Anant Laxman. It was 
urged before Mr. Justice Batchelor and Mr. Justice Shah that the word used in the 
original text was ‘vibhaga’ and this worl need not necessarily import the requirement 
of an actual division by metes and bounds. Cesser in status and notional division 
resulting from it might well be covered by the said word ‘vibhaga’. This argument 
was rejected and it was held that the share which is allotted to a Hindu wife or mother 
in a partition suit can be said to vest in her only after the actual partition is effected. 
The fact that a suit for partition has been filed would make no difference to this posi- 
tion, nor would the consideration that a preliminary decree has been passed would 
affect the position. The test always must be: Has the decree declaring the share 
of the wife or the mother been given effect to? Has partition been actually effected? 
If the answer to these questions is in the affirmative, then the female concerned can 
claim to be the owner of the property and the property can be deemed to have vested 
in her in law. If the answer to these questions is in the negative, then the right 
determined by the suit and even declared by the decree continues inchoate and it 
cannot be claimed by the female that such a right has vested inher. If this be the 
true position under the general provisions of the Hindu law, then it is not difficult 
to reconcile this position with the provisions of the Hindu Women’s Rights to Property 
Act. In the present case, Ganpati died pending the suit and, though as between 
the male members of the family the joint status of the family must be regarded as 
determined from the dateof the institution of the suit, that does not avail Saguna 
and Laxmi because whatever share may have been allotted to them in the present 
partition suit cannot be said to have vested in them because the said shares were not 
actually separated from the property of thefamily and actual partition by metes and 
bounds had not been made. The question of applying the provisions of the Hindu 
Women’s Rights to Property Act arose at a stage when the rights accruing to Saguna 
and Laxmi in their capacity as mothers were in this inchoate form and had not 
materialised into legal rights at all. If these rights had vested in them as a result 
of the actual partition made between the members of this family and then Ganpati 
had died, different considerations might perhaps have arisen. Before those rights 
could, however, vest in the two widows, Ganpati died and the widows are, therefore, 
‘driven to claim the benefit of the provisions of the Hindu Women’s Rights to Property 
Act. 

In the present case, it is perfectly true that the result of applying these provisions 
is to reduce their share, but that cannot be avoided. It may be urged that the Hindu 
Women’s Rights to Property Act has been enacted for the purpose of giving better 
rights to women in respect of property and the result in the present nea shows 
that in cases like the one with which we are dealing, the rights of women are not 
bettered at all; on the contrary, they have been rendered worse. But, on the other 
hand, Legislature may well have thought that it would be inadvisable to confer 
upon widows rights higher than those ofsons themselves, and if we were to assign to 
the widows their shares by reference to both their characters and capacities, it would 
obviously mean that each one of them would get a share larger than the one to which 
the son would be entitled. That indeed is the result of the decree which has been 
passed by the lower appellate Court in the present case. It is no doubt an anomalous 
position, but such anomalous positions can be avoided only when and if the task of 
reforming the Hindu law is undertaken by codifying the whole of the Hindu law 
together. When attempts are made to make reforms in personal law like the Hindu 
law by piecemeal legislation, such anomalies are sometimes inevitable, because, in 
enacting a specific Act dealing with a specific part of Hindu law, it is not always easy 
to integrate the said provisions with the other provisions of the Hindu law and to 
anticipate what the effect of the new enactment would be on the remaining structure 
of the Hindu law. That, however, is a matter for the Legislature to consider. Under 
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the provisions of ss. 2 and 3 of the Act, we do not see how we can entertain the claim 
made by the widows for a double share, if the claim can be so described. At the 
time when the matter is being decided, Ganpatiis dead and the only capacity in which 
‘Saguna and Laxmi could claim a share would be that they are widows of Ganpati. 
‘Their rights as mothers notwithstanding, they would be given a share to which they 
would be entitled under s. 3, sub-s(2), of the Act. Therefore, in our opinion, whilst 
‘Saguna was alive, the true position was that the three brothers between themselves 
would have each got a one-fourth share and the two mothers between themselves 
would have got a one-fourth share. Indeed this share could have been claimed by 
the-two widows even if a suit for partition was not pending between the sons them- 
selves; that is a right which is specifically conferred upon them by the provisions 
-of s. 3, sub-s. (3). Now, that Saguna has died, it is not seriously disputed before us 
that her skare, which is one-eighth, must devolve upon her co-widow Laxmi. In 
the result, Laxmi would now be given a one-fourth share. I have already mentioned 
that despite the institution of the present suit, Ganpati continued to remain joint 
with his wife Laxmi and their son Vishwanath. That is to gay, the two plaintiffs 
and, their mother Saguna divided and separated from Ganpati, his wife Laxmi 
and their son Vishwanath. Since there was a joint undivided Hindu family consist- 
ing of Ganpati, his wife Laxmi and their son Vishwanath, the share which now 
devolves upon Laxmi as the widow of Ganpati would by survivorship, after her death, 
devolve upon defendant No. 2. This position has been fairly conceded before us 
by Mr. Parulekar. 

This point has been considered by Bose and Sen JJ. of the Nagpur High Court 
in Bhiwra v. Renuka’. It appears that Mr. Justice Shah before whom this appeal 
was argued in the first instance was disposed to take the view that some of the ob- 
servations made in the judgment delivered in this case were open to doubt. Mr. 
Justice Shah, however, referred this case to a Division Bench because the point 
raised was of some importance and was likely to be raised in many other cases. We 
do not propose to consider the several observations made by Mr. Justice Bose in 
‘delivering his judgment. We would be content merely to observe that on the con- 
struction of ss. 2 and 3 of the Act, the learned Judges were apparently disposed to 
‘take the same view that we have taken. 

In the result, the appeal must be partly ellowed and the decree passed by the lower 
appellate Court must be varied. It should now be declared thet plaintiff No. 1, 
plaintiff No. 2 and defendant No. 2 are each entitled to get a one-fourth share in 
the property in suit. Defendant No. 10 would now be entitled to a one-fourth share 
because her one-eighth share is augmented by reason of the fect that Saguna has 
died pending this appeal and the one-eighth share which had vested in her now de- 
volves upon Laxmi. 

Mr. Virkar for the alienees has argued that in equity we should make an order 
directing that, so far as possible and without prejudice to the rights of the two 
plaintiffs, in eer shares in the properties of the family, properties alienated by 
‘Ganpati should be allotted to the share of Laxmi. The object of making this prayer 
is obvious. Whether or not the alienation war made for legal necesrity, the elienation 
would bind Ganpati’s share and the said share in the hands of the widow would be 
equally bound by the said alienations. We accede to this request made by Mr. Virkar. 
This direction will apply to alienations covered by documents exhs. 97, 98 and 99. 
‘This direction need not, however, apply to the alienations made by Ganpati in 
favour of defendant No. 11 (exh. 145) because this alienation has been found by 
both the Courts below to be binding on the whole of the family. Mr. Virkar has 
‘further contended that the same order must be passed in respect of the share of 
-defendant No. 2. Mr. Virkar points out that a direction in that behalf had been 
‘issued by ‘the learned trial Judge in his decree and no objection has been raised 
against the said direction on behalf of defendant No. 2 either before the lower 
-appellate Court or before us in the present appeal. It is true that the alienations 
covered by exhs. 97, 98 and 99 are held to be not binding on the plaintiffs, but we 
«do not see how we can make any modification in the order passed by the learned 
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ee in respect of the share of defendant No. 2 when the said order has not been. 
challenged on his behalf. 

We would, therefore, direct that as far as possible the properties covered by exhs. 
97, 98 and 99 should be allotted to the shares of defendants Nos. 2 and 10 without. 
prejudice to the rights of the plaintiffs. Mr. Shanbhag has invited us to confirm 
the order made by the learned) District Judge when he > held that it should be made 
clear that the decree, which is being passed in the present litigation, shall not be: 
construed as a decree effecting the partition between plaintiffs Nos. 1 and 2 inter se. 
We order accordingly. 

In the circumstances of this case, we direct that the proper order to make as to. 
costs would be that the plaintiffs should pay the costs of defendant No. 11 paia 
and the rest of the parties should bear their own costs throughout. 


Appeal partly ii. 


Before Mr. Justice Shah and Mr. Justice Vyas. 


VISHNU DADU LOKHANDE v. UMABAT.* 


Bombay Tenancy Act (Bom. XXIX of 1939), Secs. 24, 2(18)t—Bombay Land Revenue Code (Bom. 
V of 1879), Secs. 10,8,9—Bombay General Clauses Act (Bom. I of 1904), Sec. 3(1)—Bombay 
Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 2(2A), 74(2)—Appeal 
against order passed by Mamlatdar under s. 24(2) of B. T. Act heard by District Deputy Col- 
lector—Whether District Deputy Collector competent to hear appeal—Order under s. 10 of B. 
L. R. Code putting Assistant or Deputy Collector in charge of revenue administration whether 
imposes limitation on jurisdiction of such officer—Effect of parenthetical clause in s. 10. 

The District Deputy Collector is competent to hear an appeal against an order passed by 
the Mamlatdar under s. 24(2) of the Bombay Tenancy Act, 1989. 

The effect of s. 10, para. 2, of the Bombay Land Revenue Code, 1879, is that the word 
‘Collector’ as used in s. 24 of the Bombay Tenancy Act, 1939, must when the Assistant or 
Deputy exercises appellate powers be regarded as substituted by the expression Deputy 
Collector or the Assistant Collector. 

An order under s. 10 of the Bombay Land Revenue Code, 1879, putting an Assistant or a 
Deputy Collector in charge of the revenue administration of a taluka does not impose any 
limitation as to the nature or the character of jurisdiction to be exercised by that officer. 
It is only a condition on the happening of which the jurisdiction of the Assistant or the Deputy 
Collector becomes exercisable. 

The effect of the parenthetical clause ‘subject to the provisions of Chapter XIII’ in s. 10 
of the Bombay Land Revenue Code, 1879, is only to attract the provisions relating to appeals 
and revision against the orders passed and the acts done by the revenue officers. An order 
passed by a Deputy Collector or by an Assistant Collector under any law for the time being 
in force is in the absence of any express provision of the Code or of any other law appealable 
or revisable in the manner provided by Chapter XII. 

Sonu v. Arjun!, commented upon. 
Keshav v. Jairam*, preferred. 


* Decided, March 11, 1955. Second Ap- on as he deems fit. 


eal No. 1474 of 1952, from the decision of 

. K. Ghaskabdi, District Judge, Satara, in 
Appeal No. 425 of of 1950, reversing the decree 
passed by B. L. Gadkari, Joint Civil Judge, 
Junior Division, Karad, in Civil Suit No. 264 
of 1948. 

* The relevant sections run thus : 

24. Procedure for taking possession. (1) 
A person entitled to possession of any land or 
dwelling house under any of the provisions 
of this Act may apply in writing for such 
possession to the Mamlatdar in’ whose jurisdic- 
tion such land or dwelling house is situated. 
The application shall be made in such form 
as may be prescribed. 

(2) On receipt of such application the 
Mamlatdar shall, after holding an enquiry in 
the prescribed manner, pass such order there- 


(3) An appeal shall lie to the Collector 
against an order passed by the Mamlatdar 
under sub-section (2) within two months from 
the date of such order. 

(4) Subject to the provisions of section 28, 
every order passed by the Mamlatdar under 
sub-section (2), unless modified or revised by 
the Collector on appeal under sub-section (3), 
and every order passed by the Collector 
under sub-section (3), shall be final. 

2. In this Act, unless there is anything 
repugnant in the subject or context,. 

(13) Words and expressions used in this 
Act but not defined shall have the meaning 
assigned to them in the Bombay Land Revenue 
Code, 1879. 

1 (1915) 17 Bom. L. R. 579. 
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The fact that a piece of legislation has been passed as a matter of abundant caution will 

. not justify the Courts in holding that the Legislature has expressly enacted what was not 

implicit in the previous legislation. 

Currain lands situated in Karad taluka which belonged to one Vishwanath, 
after his death in February 1948, devolved upon his widow Umabei (plaintiff). 
The lands were inthe occupation of Vishnu (defendant) as a tenant and on February 3, 
1947, Vishwanath had served a notice upon the defendant terminating the tenancy 
as from March 31, 1948, on the ground that the lands were required for personal 
cultivation. After the expiry of the period of notice, the defendant declined to 
deliver possession and the plaintiff on April 3, 1948, filed an application to the 
Mamlstdar at Karad under s. 24 of the Bombay Tenancy Act, 1939, to recover 
possession of the lands. The application was decided in favour of the plaintiff 
on June 2, £948, and she recovered possession of the lands on June 23, 1948. The 
defendant filed an appeal to the District Deputy Collector, Karad Division, North 
Satara District, on June 30, 1948. The appeal was heard by the Deputy Collector, 
who.on August 18/2), 1948, reversed the order of the Mamlatdar and directed the 
plaintiff to restore possession of the lends to the defendant. On August 23, 1948, 
the plaintiff filed an application in revision to the Provincial Government against 
the order of the Deputy Collector and applied for stay of execution of the order till 
the disposal of the revision application. 

On September 11, 1948, the plaintiff filed the present snit against the defendant 
in the Court of the Joint Civil Judge, J.D., Karad, for a declaration that she was 
entitled to retain possession of the lands and for an injunction restraining the 
defendant from taking possession of the lands in enforcement of the order passed 
by the Deputy Collector. In the alternative the plaintiff claimed’ a declaration 
that the tenancy of the defendant had been validly terminated. The defendant 
inter alia contended that the Civil Court had no jurisdiction to entertain the suit 
and that the plaintiff did not require the lands for personal cultivation. The trial 
Judge held that the Civil Court had jurisdiction to entertain the suit, but as he found 
that the plaintiff did not require the lands bona fide for personal cultivation, he 
dismissed her suit. 

On appeal, the District Judge held that the pleintiff required the lands for 
personal cultivation, that the civil Court had jurisdiction to entertain the suit, and, 
he, therefore, declared that the plaintiff was entitled to retain possession of the lands. 

The defendant appealed to the High Court. 


. Q. A. Desai, for the appellant. 
R, A. Johagirdar, with N. M. Shanbhag, for the respondent. 
Y. 8. Desai, Assistant Government Pleader, for the State. 


Smam J. The lends in suit originally belonged to one Vishwanath Bajirao. 
Vishwanath was murdered in February 1948 and his property devolved upon his 
widow Umabai. Vishwanath had served a notice upon the defendant who was 
his tenant in respect of the suit lands terminating the tenancy as from March 31, 1948, 
on the ground that the lands were required for Seas cultivation. The defendant 
declined to deliver possession after expiry of the period of notice. Thereupon 
Umabai filed application No. 2 of 1948 in the Court of the Mamlatdar, Karad, under 
s. 24 of the Bombay Tenancy Act, 1939, for an order for possession. The application 
was granted by the Mamlatdar on June 2, 1948, and Umabai enforced the order of 
the Mamlatdar and obtained possession of the suit lands on June 23, 1948. The 
defendant preferred appeal No. 49 of 1948 against the decision of the Mamlatdar 
to the District Deputy Collector, Karad Division, North Satara District. The 
appeal was heard by the Deputy Collector and it was ultimately decided in favour 
of the defendant. The Deputy Collector reversed the order of the Mamlatdar and 
directed Umabai to restore possession of the lands in suit to the defendant. Against 
that order, Umabai filed an application in revision to the Provincial Government 
and applied for stay of execution of the order passed by the Deputy Collector till 
the disposal of the revision application. Umabai also filed suit No. 264 of 1948 in 
the Court of the Joint Civil Judge, J.D., Karad, against the defendant for e declaration 
that she was entitled to retain possession of the suit lands and for an injunction 
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restraining the defendant from taking possession of the suit lands in enforcement 
of the order passed in appeal No. 49 of 1948. In the alternative Umabai claimed a 
declaration that the tenancy of the defendant was determined, and that the defendant 
was not entitled to enforce the order of the Deputy Collector. The suit was resisted 
by the defendant. The defendant contended inter alta that the civil Court had 
no jurisdiction to entertain the suit. He also contended that Umabai did not require 
the lands for persons! cultivation and that Vishwanath, Umabai’s husband, had 
never cultivated the lands personally at any time. The learned trial Judge, on æ 
consideration of the evidence, held that the tenancy of the defendant was duly 
determined by notice to quit, but the plaintiff was not entitled to the declaration 
that the defendant’s tenancy had terminated. Hae also held that the plaintiff did 
not require the suit lands bona fide for personal cultivation and that Umabai 
was not personally cultivating the lands after getting the same in he? possession. 
In the view of the learned Judge, the suit filed by Umabai for the relief claimed 
by her was maintainable and that the civil Court had jurisdiction to entertain the 
suit, but on the view that the plaintiff did not require the lands bona fide 
for personal cultivation, the learned Judge dismissed the suit. An appeal was pre- 
ferred to the District Court at Satara against the decree passed by the trial Court. 
In appeal, the learned District Judge held that the tenancy of the défendant had 
been duly determined by proper notice to quit and that the plaintiff required the 
lands for personal cultivation. He also held that the suit filed by the plaintiff was 
maintainable and that the civil Court had jurisdiction to entertain the suit and to 
grant the declaration and injunction sought. The learned Judge accordingly allowed 
the appeal filed by the plaintiff and reversed the decree passed by the trial Court. 
The learned Judge declared that the plaintiff was entitled to retain possession of the 
land. He also declared that the tenancy of the defendant was validly determined. 
In arriving at that conclusion, the learned District Judge expressed the view that 
the District Deputy Collector, who heard the appeal against the decision of the 
Mamlatdar, had no jurisdiction to entertain and decide the appesl. In the opinion 
of the learned Judge, an appeal against the order of the Mamltadar could only be 
entertained by the Collector of the District and it could not be heard by a District 
Deputy Collector. He observed : . 

“Under the provisions of the Tenancy Act, it is the Collector who is referred to as the Autho- 
rity to whom an appeal from the decision ofthe Mamlatdar is to be filed. No notification delegat- 
. ing the powers of the Collector in that respect to the District Deputy Collector is pointed out. ° 
` Hence in the absence of such notification, the District Deputy Collector cannot prima facie be 

regarded to be entitled to entertain the appeal; and I find that there is a good deal of force « 
in the argument that the order passed by the District Deputy Collector is ultra vires. Under the 
circumstances, the-pogseasion obtained by the plaintiff under the orders of the Mamlatdar cannot 
be regarded to be in any way wrongful.” 
The defendant has filed this second appeal against the decree passed by the learned 
District Judge. Mr. G. A. Desai, who appears on ,behalf of the defendant, has 
contended that the civil Court had no jurisdiction to entertain and decide the suit 
for a declaration that an order passed by the District Deputy Collector in an appeal 
properly filed under the Bombay Tenancy Act, 1939, awarding possession to the 
defendant was not liable to be enforced. Mr. Desai also contended that the appeal 
against the order of the Mamlatdar lay to the Deputy Collector and the Deputy 
Collector was competent to decide the appeal and the District Court was in error 
in holding that the order passed by the Deputy Collector was without jurisdiction. 
Now, the proceedings were taken by Umabai in the Court of the Mamlatdar 
when the Bombay Tenancy Act, 1939, was in force, and notwithstanding the 
repeal of that Act by the Bombay Tenancy and Agricultural Lands Act, 1948, the 
proceedings commenced under the Bombay Tenancy Act, 1939, had to be 
heard and disposed of as if that Act had not been repealed. Under s. 24 of the 
Bombay Tenancy Act, 1939, a landlord was entitled to make an application to the 
Mamlatdar for obtaining possession of any land held by a tenant. receipt of an 
application by a landlord for possession of any land held by a tenant, the Mamlatdar 
was required to hold an enquiry in the prescribed manner and to decide the case 
according to the rights of the parties. Against the decision of the Mamlatdar, sub- 
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8. (3) of s. 24 provided an appeal to the Collector, and sub-s. (4) provided that, subject 
to the provisions of s. 28, every order passed by the Mamlatdar under sub-s. (2), 
unless modified or revised by the Collector on appeal under sub-s. (3), and every 
order passed by the Collector under sub-s. (3), shall be final. The effect of that 
provision was to make the decision of the Mamlatdar, if not modified or reversed 
on appeal, and the decision of the Collector in appeal, final., In the present case, 
an application was filed by Umabai for possession.of the land from her tenant and 
that application was governed by s. 24 of the Bombay Tenancy Act, 1939. The 
Mamlatdar decided the application in favour of Umabai. If the order had 
not been validly appealed from, the order by sub-s. (4) of s. 24 would have 
become final. But an appeal was filed by the defendant against that order and in 
appeal the Deputy Collector reversed the order of the Mamlatdar and direct- 
ed that Unfabai do restore possession of the property which she had obtained 
whder the order of the Mamlatdar. If the order of the Deputy Collector is passed 
in exercise of jurisdiction vested in him, that order must also be regarded as final 
and it is not open to the civil Court to decide the question whether that order was 
irregularly passed. The validity of that order can only be challenged on the sole 
gue of competence of the Mamlatdar or the Collector. Now, the learned District 

udge, as I have stated earlier, held that an appeal from a decision under s. 24, 
sub-s. (2), ofthe Bombay Tenancy Act, 1939, can be entertained only by the Collector 
and not by the Deputy Collector. If that decision is correct, evidently the Deputy 
Collector had no jurisdiction to entertain and hear an appeal against the decision of 
the Mamlatdar and to reverse his decision.- 

The sole question, therefore, which falls to be determined in this second appeal 
is whether the District Deputy Collector was competent to hear an appeal against 
an order passed by the Mamlatdar under s..24, sub-s. (2), of the Bombay Tenancy 
Act, 1939. The expression ‘Collector’ has not been defined in the Bombay Tenancy 
Act, 1939. By s. 2, sub-s. (13), it is provided that the words and expressions used 
in the Act but not defined shall have the meaning assigned to them in the Bombay 
Land Revenue Code, 1879. Turning to the Bombay Land Revenue Code, there is 
no definition of the expression ‘Collector’ even in the Code. But the Bombay 
General Clauses Act I of 1904 provides in s. 3, cl. (71), that in all Bombay Acts 
made after the commencement of the Bombay General Clauses Act I of 1904, 
unless there is anything repugnant in the subject or context, the ‘Collector’ shall 
mean, in the City of Bombay, the Collector of Bombay, and elsewhere the chief 
officer in charge of the revenue administration of a district. Reading the provisions 
of the Bombay General Clauses Act I of 1904 and the Bombay Tenancy Act, 1939, 
together, itis evident that the expression ‘Collecor’ should primarily have the meaning 
which that expression has in the Bombay General Clauses Act unless there is some- 
thing in the context in which the expression is used in the Bombay Tenancy Act 
repugnant to that meaning. It cannot be suggested that there is anything in s. 24 
which suggests a repugnancy in the subject or context which requires the Court 
to hold that the expression ‘Collector’ was not to have the meaning which the defini- 
tion in the General Clauses Act gives to that expression. But the Bombay Land 
Revenue Code deals in Chapter IT with the Constitution and Powers of Revenue 
Officers. By s. 8, the State Government is authorised to appoint in each District 
an officer who shall be the Collector and who may exercise, throughout his district, 


‘all the powers, and discharge all the duties conferred andimposed on a Collector or 


an Assistant or Deputy Collector by the Act, or by any other law for the time being 
in force, and in all matters not specially provided for by law shall act according to 
the instructions of the State Government. Section 9 of the Code enables the State 
Government to appoint in each district so many Assistant Collectors and 
Deputy Collectors as it may deem expedient and by the second paragraph 
of that section, all Assistant and Deputy Collectors in a district are made 
subordinate to the Collector for the district. The combined effect of ss. 8 and 9 
of the Bombay Land Revenue Code is that the State Government is authorised to 
appoint a Collector in every district and also to appoint as many Assistant or Deputy 
Collectors as it may deem expedient and that the Collector is entitled to exercise 
all the powers and to discharge all the duties which are imposed upon him by the 
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Code and he is also entitled to exercise all the powers of the Assistant andthe Deputy 
Collector conferred by the Code. It is further provided that the Collector is entitled 
to exercise all the powers and discharge all the duties which are imposed upon him 
by any other law for the time being in force upon an Assistant or a Deputy Collector. 
Section 10 of the Bombay Land Revenue Code provides that’: 

“Subject to the general orders of the State Government, a Collector may place any of his 
assistants or deputies in charge of the revenue administration of one or more of the talukas in 
his district, or may himself retain charge thereof. 

Auy Assistant or Deputy Collector thus placed in charge shall, subject to the provisions of 
Chapter XIII, perform all the duties and exercise all the powers conferred upon a Collector by 
this Act or any other law at the time being in force, so far as regards the taluka or talukas in 
his charge.” 

There are two other paragraphs in s. 10 which are not material in the present appeal 
and need not be set out. Whereas s. 8 enables the Collector to perform the functions 
and discharge the duties of an Assistant or a Deputy Collector under the Bombay 
Land Revenue Code or any other law for the time being in force, s. 10 authorises 
an Assistant ara Deputy Olle, who has been put in charge of therevenue adminis- 
tration of one or more talukas of the district, to perform all the duties and to exercise all 
the powers conferred upon a Collector by the Bombay Land Revenue Code or by 
any other law for the time being in force so far as regards the taluka or talukas in his 
charge. Theeffect ofs. 10 isthat, once an Assistant or a Deputy Collector is by an order of 
the Collector put in charge of revenue administration of one or more talukas in his 
district, by the operation of the second paragraph of s. 10, he is subject to terri- 
torial limitations statutorily invested with all the powers which are conferred upon 
the Collector by the Code or by any other law for the time being in force and is 
entitled to exercise the powers of a Collector under the Code or by any other Jaw for 
the time being in force. The Bombay Tenancy Act, 1939, is undoubtedly ‘any 
other law’ in force within the meaning of s. 10. It is undisputed in this case that the 
Deputy Collector, who decided the appeal filed by the defendant, was placed in 
charge of the Karad taluka and having been so placed in charge, he had, under 
the second paragraph of s. 10, jurisdiction to exercise the powers of the Collector 
to heer appeals under s. 24 of the Bombay Tenancy Act so far as regards the 
taluka in his charge. : i 

It appears that the provisions of s. 10 of the Bombay Land Revenue Code were 
not brought to the notice of the learned District Judge, and he held that the Collector 
of the district alone can exercise appellate powers under s. 24 of the Bombay Tenancy 
Act, 1939, and not a Deputy Collector or an Assistant Collector. Mr. Jahagirdar, 
who appears on behalf of the plaintiff, has contended that even though the 
expression “by this Act or any other law at the time being in force” in the 
second paragraph of s. 10 of the Bombay Land Revenue Code is very wide, the 
duties and the powers which an Assistant Collector or a Deputy Collector can 
exercise or perform relying upon the statutory delegation must in view of the 
first ph of s. 10 relate to the revenue administration of the taluka. He 
contended that when the Collector can by order put his Asistant or Deputy in charge 
of the revenue administration of a taluka or talukas, the exercise of the powers and 
the performance of the duties by the Assistant Collector or the Deputy Collector 
must be in relation to the revenue administration of the taluka or talukas in his 


charge and not in performance of any other duties or exercise of other powers. - 


Aocording to Mr. Jahagirdar, if the powers which are required to be exercised or 
the duties which are required to be discharged by the Collector do not relate to the 
revenue administration, the jurisdiction cannot be exercised by the Assistant or 
the Deputy Collector relying upon the provisions of s.-10, para. 2. In support of 
that contention, Mr. Jahagirdar has pointed out to us certain provisions of the 
Bombay Tenancy and Agricultural Lands Act, 1948, and the amendment made 
by the Legislature in that Act by Bombay Act XII of 1951. Mr. Jahagirdar has 
also relied upon a decision of a division bench ofthis Court in Sonu v. Arjun}, decided 
under the Mamlatdars’ Courts Act of 1906. 

In our view, there is nothing in s. 10 of the Bombay Land Revenue Code which 
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suggests that there is a limitation as to the neture of the law for the time being 
ja tres or as to the character of the jurisdiction to be exercised by the Assistant 
“Collector or the Deputy Collector when he has been put in charge of a taluka. The 
words of the second paragraph of s. 10 are explicit. "They authorise the Assistant 
or the Deputy: Collector, once he has been put in charge of a taluka, to exercise the 
powers of a Collector under the Bombay Land Revenue Code or under any other 
law for the time being in force. It is true that the exercise of powers by an 
Assistant Collector or a Deputy Collector can only become effective if he is put in 
charge of the revenue administration of a taluka by order of the Collector. The mere 
appointment by the State Government under s. 9 of an Assistant Collector or a 
Deputy Collector does not confer upon an Assistant or a Deputy Collector the powers 
of a Collector. It is only when an Assistant or a Deputy Collector is put in charge 
‘of the revenke administration of a taluka that he is authorised to exercise the powers 
of the Collector and to perform the duties of the Collector in regard to the taluka 
in his charge.. An order putting an Assistant or a Deputy Collector in charge of 
the revenue administration of a taluka does not, in our judgment, impose any 
limitation as to the nature or the character of jurisdiction to be exercised by that 
officer. It is only a condition on the happening of which the jurisdiction of the 
Assistant or the Deputy Collector becomes exercisable. It is true that performance 
of the duties and exercise of the powers by the Assistant or the Deputy Collector 
is made subject to the provisions of Chapter XIII of the Bombay Land Revenue 
Code. That chapter deals with ‘appeals and revision’ and the effect of the parentheti- 
cal clause that the performance of the duties and the exercise of the powers is subject 
to the provisions of Chapter XIII is only to attract the provisions relating to appeals 
and revision against orders passed and acts done by revenue officers. An order 
passed by a Deputy Collector or by an Assistant Collector under any law 
for the time being in force is in the absence of any express provision of the Code or 
of any other law appealable or revisable in the manner provided by Chapter XIII. 
It is evident from s. 203 itself that by an express provision made in the statute which 
confers powers or imposes duties, the application of Chapter XIII may be excluded. 
In s. 24 of the Bombay Tenancy Act, 1939, by sub-s. (£) it is provided that the 
orders parsed by the Collector in appeal shall be final and if the Deputy Collector 
passes an order in appeal under s. 24, sub-s. (3), that order.may be regarded as final. 
The Legislature having made the order passed under s. 24, sub-s. (3), of the Bombay 

* Tenancy Act, 1939, final, the incident of appeal which would have otherwise attached 
thereto must be regarded as excluded by express provision to the contrary. The 
* effect of s. 10, para. 2, of the Bombay Land Revenue Code, is that the word‘ Collector’ 
as used in s. 24 of the Bombay Tenancy Act must when the Assistant or Deputy 
exercises appellate powers be regarded as substituted by the expression Deputy 
Collector or the Assistant Collector. It istruethat the Legislature, when it enacted 
the Bombay Tenancy Act, 1939, did not expressly enact that the Collector’ includes 
an Assistant or a Deputy Collector performing the duties and exercising the powers 
of a Collector under the Land Revenue Code of 1879. But, in our judgment, that 
was necessarily implicit as a result of s. 10 of the Bombay Land Revenue Code. 
It is also true that by Bombay Act XII of 1951, which amended the Bombay Tenancy 
and Agricultural Lands Act, 1948, such a provision has been made and the Legislature 
has now expressly provided by s. 2(2A) in the latter Act that the expression ‘Collector’ 
shall include an Assistant or Deputy Collector performing the duties and exercising 
the powers of the Collector under the Bombay Land Revenue Code. Relying upon 
that provision which was made by the amendment Act of 1951, Mr. Jahagirdar has 
contended that it was the view of the Legislature that, prior to the enactment of sub- 
s. (2A) of s. 2 in the Bombay Tenancy and Agricultural Lands Act, 1948, by Bombay 
Aot XII of 1951, the expression ‘Collector’ used in the Bombay Tenancy and Agricul- 
tural Lands Act, 1948, and in the soy Tenancy Act, 1939, did not include an 
Assistant or a Deputy Collector. Mr. i has further contended that, 
because an Assistant or a Deputy Collector was initially not intended to exercise 
the powers and perform the duties of the Collector under the Bombay Tenancy 
Act, 1939, and the Bombay Tenancy and Agricultural Lands Act, 1948, that the 
Legislature thought if necessary to make the provision which it did by the amending 
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Act XII of 1951 and provided for hearing of appeals by Assistant or Deputy Collectors 
under the Bombay Tenancy and Agricultural Lands Act, 1948. In our view, an 
inference cannot necessarily be drawn from the amending Act XII of 1951 that the 
power to hear an appeal from the decision of a Mamlatdar could not have been 
exercised by the Assistant or the Deputy Collector before Act XI of 1951 amended 
the Bombay Tenancy and Agricultural Lands Act, 1948. The Legislature often 
enacts legislation with a view to remove doubts which might possibly be raised. 
The fact that a pieco of legislation has been passed as a matter of abundant caution 
would not justify the Courts in holding that the Legislature has expressly enacted 
what was not implicit in the previous legislation. 

Reliance was also placed by Mr. Jahagirdar upon sub-s. (2) of s. 74 of the Bombay 
Tenancy and Agricultural Lands Act, 1948. By sub-s. (1) of s. 74, it is provided 
that appeals against orders of the Mamlatdar and Tribunal may be filtd in certain 
cases specified in sub-s. (1). Sub-section (2) thereafter provides : 

“Save as otherwise provided in this Act, the provisions of Chapter XIII of the Bombay 
Land Revenue Code, 1879, shall apply to appeals to the Collector under this Act, as if the Collector 
were the immediate superior of the Mamlatdar or the Tribunal....”” i 


Relying upon this provision, Mr. Jahagirdar contends that the Legislature intended 
that an appeal shall lie against the order of the Mamlatdar only to the Collector 
and to no other officer. He submits that, if that was not the intention of the 
Legisloture, it was unnecessary to have enacted sub-s. (2) of s. 74. In our view, that 
contention also does not appear to have any force. The immediate superior of a 
Mamlatdar is not the Collector, but the Assistant or the Deputy Collector in charge 
of the taluka where the Mamlatdar is functioning. Section 203 of the Bombay 
Land Revenue Code which provides for appeals against the decisions of revenue 
officers provides that, in the absence of any express provision of this Act or of any 
law for the time being in force to the contrary, an appeal shall lie from any decision 
or order passed by a revenue officer under the Code or any other law for the time 
being in force, to that officer’s immediate superior, whether such decision or order 
may itself have been passed on appeal from a subordinate officer’s decision or order or 
not. Now, by the provision of s. 203, an appeal did not lie from the order of the 
Mamlatdar to the Collector ; it lay to the Deputy Collector or the Assistant Collector 
in charge of the taluka in which the Mamlatdar was functioning. By s. 74, 
sub-s. (1), an appeal was provided to the Collector and it was provided by sub-s. (2) 


that the Collector, for the purpose of appeal, shall be deemed to be the immediate ` 


superior of the Mamlatdar. There is nothing in sub-s. (Z) or sub-s. (2) which ex- 
pressly or by implication suggests that the Collector alone was entitled to hear 
sarees under sub.-s. (1) of s. 74. What is provided by s. 74 is only that an appeal 
shall lie from the order of the Mamlatdar or the Tribunal to the Collector and if the 
Collector hears the appeal, he shall for the purpose of s. 203 be regarded as the 
immediate superior of the Mamlatdar. But when by statute the powers of the 
Collector may be exercised by another officer subordinate to the Collector, and 
such officer hears the appeal, the officer would, for the purpose of sub-s. (2), be 
regarded as the immediate superior of the Mamlatdar within the meaning of 
Chapter XIM of the Bombay Land Revenue Code, and his decision would be the 
decision of the Collector within the meaning of s. 74, sub-s. (1). 

Mr. Jahagirdar then referred us to in Sonu v. Arjun. That was a case under 
the Mamlatdars’ Courts Act and the question which arose for decision was whether 
the expréssion ‘Collector’ as used in s. 23 of the Mamlatdars’ Courts Act, 
1906, included a Deputy Collector. A division bench consisting of Scott C.J. 
and Batchelor J. held that the Deputy Collector had no authority to pass any order 
under the Act purporting to exercise revisional jurisdiction under s, 23. In coming 
to that conclusion, the learned Judges held that a Collector, as defined in the 
General Clauses Act, was the chief officer in charge of the revenues adminis- 
tration of the district, and when, by the Mamlatdars’ Courts Act of 1906, powers 
were conferred upon the Collector, an officer who had been put in charge of a part 
of the district could not exercise those powers. Reliance was sought to be placed 
in that case by the defendant upon the provisions of 8. 10 of the Bombay Land Revenue 
Code, but it was opined that the expression ‘any law for the time being in force’ used 
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in para. 2 of s. 10 must mean any law ejusdem generis with the Bombay Land Re- 
venue Gode and would not embrace any special law relating to Mamlatdars’ Courts 
such as is found in the Act of 1906. Their Lordships also observed that if a 
Deputy Collector could hear a revision application under s. 23 of the Mamlatdazs’ 
Courts Act, there would arise an uncontemplated result that against the decision of 
the Deputy Collector, a further appeal would lie to the Collector and from the order 
of the Collector to the Commissioner under the Code, there being no express pro- 
vision to the contrary under the Mamlatdars’ Courts Act, 1906. With respect, it 
must-be stated that in making that observation the learned Judges appear to have 
been in some error. The Bombay Land Revenue Code does not contemplate an 
appeal against the decison of a revenue officer exercising revisional jurisdiction and 
the assumption that the order of a Deputy Collector passed under s. 23 of the Mamlat- 
dars’ Courts*Act could beappealed against to the Collector or the Commissioner does 
not seem to be warranted. Therefore, what the learned Judges characterized as 
‘the absurdity of the conclusion,’ and which was relied upon as an argument for 
supporting the view that æ revision application did not lie to the Deputy Collector 
under s. 23, cannot be appreciated. 

In this connection attention may also be directed to an earlier decision of this 
Court in Keshav v. Jairam!, which dealt with the question whether an Assistant 
Collector can hear an application in revision under s. 23 of the Mamlatdars’ Courts 
Act. That was also a decision of a.division bench in which it was held that an 
Assistant Collector, who is put in revenue charge of any portion of a district, is 
empowered, by s. 10 of the Bombay Land Revenue Code of 1879, to exercise all the 
powers conferred upon the Collector of the district by s. 23 of the Bombay Mamlatdars’ 
Courts Act, 1906. In Keshav’s case their Lordships referred to s. 10 of the Bombay 
Land Revenue Code and observed that it would be stretching the interpretation of 
the expression “or any other law at the time being in force” too far to hold that 
laws or Acts ejusdem generis with the Bombay Land Revenue Code alone were 
intended to be covered thereby and not other Acts such as the Mamlatdars’ Courts 
Act of 1906. There was, when Sonu v. Arjun was decided by the division bench 
consisting of Scott C. J. and Batchelor J., an earlier decision of a division bench 
of this Court precisely on the same point which arose in the latter oase. It is true 
that, in the view of the bench in Sonu’s case, certain arguments were not presented 
to the bench which decided Keshav v. Jairam. There being two conflicting decisions 
on the same point, it would be open to us to follow either of the two decisions which, 
in our view, is more consistent with the true interpretation of the Bombay Mamlatdars’ 
Courts Act and the Bombay Land Revenue Code if a question which was decided 
by the two benches arose for decision at this dete. But it must be mentioned that 
the question on which there was difference of opinion between the two benches has 
become academio because the Legislature has, by Act XXIV of 1942, amended the 
Mamlatdars’ Courts Act and has added sub-s. (2A) to s. 23 which enables the Collector 
to delegate the powers conferred upon him by s. 23 to any Assistant or Deputy 
Collector subordinate to him. Butin Keshav v. Jairam one division bench 
took the view that there was no, justification for holding that the expression ‘any 
other law at the time being in force’ in s. 10 must be law ejusdem generis with the 
Bombay Land Revenue Code and another bench in Sonu v. Arjun held that the 
scheme of the Code indicated that the law at the time being in force must be law 
ejusdem generis with the law in the Bombay Land Revenue Code. Jn the view that 
we have expressed, we would be willing to accept the view expressed in 
Keshav v. Jairam. But, for the decision of the present case, it is unnecessary for 
us to decide the point. The Bombay Tenancy Act deals with matters some of 
which are also dealt with in the Bombay Land Revenue Code and even if for the 
application of s.10, para. 2, of the Code, the test of a statute being ejusdem generis 
is to be applied, it cannot be stated that the Bombay Tenancy Act, 1939, is not 
ejusdem generis with the Bombay Land Revenue Code. 

It must, therefore, be held that the Deputy Collector was competent to hear the 
appeal against the order of the Mamlatdar. Once it is held that the Deputy Collector 
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was competent to hear and decide the appeal, the validity of the order passed by 
that officer cannot be challenged in a separate suit. On that view of the case, the 
appeal filed by the defendant will be allowed and the plaintifi’s suit dismissed with 
costs throughout. 

We invited Mr. V. S. Desai to assist us in this case and we are indebted to him 
for the assistance rendered in deciding this case. 


The cross-objections filed by the plaintiff fail and they are dismissed with coste. 
Appeal allowed. 


Before Mr. Justice Bavdekar. P 


THAKORE SAHEB KHANJI KASHARI KHANJI v. GULAM RASUL 
CHANDBHAI.* 

Civil Procedure Code (Act V of 1908), Sec. 86—Constitution of India, art. 363-—Suitt for money 
decreed aganst former Ruler of Indian State—Defendant under terms of Merger Agreement entitled 
to personal dignity and titles as before date of Agreement—Defendant whether entitled to privilege 
under 8. 86——-Whether Court had jurisdiction to try suit. 

The plaintiff filed a suit against the defendant, who was the former Ruler of an Indian 
State, and obtained a money decree against him. When the plaintiff sought to execute the 

. decree, the defendant contended that under the terms of the Merger Agreement he was en- 
titled to the same personal dignity and titles as before the date of the Agreement and he was 
entitled to the privilege under s. 86 of the Civil Procedure Code, 1908 :— 

Held, that the dispute which was before the Court which passed the decree was not a dis- 
pute arising out of the provisions of a treaty, agreement, covenant, engagement, sanad or 
other similar instrument within the meaning of art. 868 of the Constitution of India and that 
inasmuch as 8, 86 of the Code did not apply to the defendant, who had ceased to be a Ruling 
Chief when the suit was filed, the trial Court had jurisdiction to try the suit against the 
defendant. 

Kant Narain v. Chandrabhal, referred to. 


Onze Gulam Rasul Chandbhai (plaintiff) filed a suit on December 11, 1948, in 
the Court of the Civil Judge at Godhra, against Khanji Keshari Khanji (defendant), 
who was the former Thakor of Vajiria State in the Panch Mahals district, and. obtain- 
ed a money decree for Rs. 22,879-15-9, on February 24, 1949. The Vajiria State 
had merged in the Dominion of India and under one of the terms of the Merger 
Agreement dated May 24, 1948, the defendant was entitled to all the personal 
dignities and title enjoyed by him before August 15, 1947. The plaintiff applied 
for execution of the decree by attachment of certain agricultural lands of the Jagir 
of Vajiria State.and for the appointment of a receiver of these lands to recover the 
rent therefrom from the tenants and to pay the rent towards the decretal dues. 
The defendant inter alia contended that the decree obtained by the plaintiff was 
without jurisdiction and that the amount which was sought to be recovered 
through the receiver was a pension and was exempt from attachment under s. 60 
of the Civil Procedure Code, 1908, and s. 11 of the Pensions Act, and, therefore, 
no receiver could be appointed in respect of the amount. The trial Judge held 
that the decree was not void for want of jurisdiction and that though the amount 
for which the plaintiff sought for the appointment of a receiver was exempt, 
there was no difficulty with regard to the appointment of a receiver, observing, in 
his judgment, as follows :— . 

“I shall first deal with the contention of the judgment-debtor that as he was the Ruler duly 
recognised by the Government of India, no suit against him can be filed without the sanction of 
the Govt. of India in view of s. 87 of the Civil Procedure Code and as that sanction was not ob- 
tained, the decree obtained against him in Sp. Suit No. 26 of 1948 is without jurisdiction and 
nullity, and present Darkhast therefrom cannot be maintained. Had the judgment-debtor been 


* Decided, March 16, 1956. First Ap- by A. K. Shah, Civil Judge, Senior Division, 
peal No. 180 of 1955 (with C. A. No. 210 of Baroda, in Special Darkhast No. 51 of 1954, 
1955, and First Appeal No. 181 of 1955, with 1 [1951] A I. R. AIL 608. 

C. A. No. 211 of 1955), from the orders passed ; 
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the Ruler duly recognised by the Government of India, the contention raised by him would have 
force init. But from the list published by the Ministry of States, Central Govt., on 1-4-1951, 
we find that there is no mention of the State of Vajiria in that list which is published for the 
purpose of s, 87(0)(2) of the Civil Procedure Code. The List is published in the Gazette of India, 
Extraordinary, Part II, sec. 8, dated January 4, 1951. As the Vajiria State, of which the judgment 
debtor was formerly the Ruler before merger, has not been mentioned in the list published by the 
Central Government for the purpose of s. 87(b)(it) of the C. P. Code, no sanction of the Govt. 
. Was necessary to file the suit against him and the decree passed against him is quite valid and 
proper. So, this contention of the judgment-debtor cannot be upheld.” 


The defendant appealed to the High Court. 


M. H. Chhatrapati, with C. S. Trivedi, for the appellant. 
B. K. Amin, with A. H. Thakkar, for the respondent. 


Bavperar J. This is an appeal arising from execution proceedings. The 
respondent has obtained a decree for money and is seeking to execute it by appoint- 
ment of a receiver of what he called the land revenue of certain lands in the for- 
mer principality of Vajiria. The appellant, who was the former Ruler of the State, 
contended in the first instance that the decree which had been obtained m this 
case by the respondent was without jurisdiction. He said that in the second in- 
stance the amount of which the respondent prayed that a receiver should be ap- 
pointed was a pension and was exempt from attachment under the provisions of 
s. 60 of the Code of Civil Procedure and s. 11 of the Pensions Act, and in case it 
could not be attached, no receiver could also be appointed, in respect of it, The 
learned trial Judge has held that the decree which had been obtained by the res- 
pondent was not void for want of jurisdiction. He has indeed accepted that the 
amount, of which the respondent sought for the appointment of a receiver, was 
exempt from attachment under the provisions of s. 60 as well as s. 11 of the Pen- 
sions Act; but he said thateven so there was no difficulty with regard to theap- 
pointment of a receiver. The appellant has come in appeal, and the first point 
which is made before me is that the decree in this case was without jurisdiction. 


The respondent attempts to meet this contention by pointing out that the ap- 
pellant did not raise any contention about jurisdiction in the suit, and he says that 
now that the Court has passed a decree, this question cannot be gone into in execu- 
tion. It appears, however, that their Lordships of the Privy Council have de- 
cided now once for all that s. 86 of the Civil Procedure Code is based upon public 
policy, and it was not open, therefore, to any Ruling Chief to waive the provisions 
of that section. His failure to object to jurisdiction consequently would not ren- 
der the decree as one which had been passed by a Court which had jurisdiction to 
try the suit. i 


The appellant points next to the ruling of this Court in Ladkuvarbai v. Ghoel 
Shri Sarsangji Pratabsangjit in which it was held that if a decree was passed with- 
out jurisdiction, the Court may not agree to lend its assistance where the assistance 
was necessary, e.g. by way of an order to issuenotice to show cause under O. XXI, 
r. 22, if it discovers subsequently that the decree which it had passed was one with- 
cut jurisdiction. In my opinion, it is not necessary to go into this question in the 
present appeal, for the reason that I do not think that the decree was void for want 
of jurisdiction. 

Now, the privilege which had been claimed in this case on behalf of the appellant 
was that under s. 86, and the privilege was only available to Sovereign Chiefs or 
Ruling Princes. The suit in this case was filed in December 1948, and it is no 
longer in dispute that at that time the State of the appellant had merged in the 
Dominion of India, and the appellant was no longer a Sovereign Chief or Ruling 
Prince. It is contended, however, that under the terms of the Merger Agreement 
the appellant wasentitled to the same personal dignity and titles as before the date 
of the agreement, and he is consequently entitled to the dignity which s. 86 confers 
upon all Sovereign Chiefs and Ruling Princes, 
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In support of this contention, reliance is placed upon the decision of the Allaha- 
bad High Court in Kant Narain v. Chandrabhal'. In that case there was a clause 
in the Merger Agreement: 

“The Maharaja and his family shall be entitled to all personal privileges enjoyed by them 
whether within or outside the territories of the State, immediately before the 15th of August 
1947.” 

It was held that this had reference to the privilege conferred under s. 86 of the Code . 
of Civil Procedure, the guarantees having been given a statutory effect in art. 868 
of the Constitution of India. 

Now, in the first instance, a personal dignity is different from a personal pri- 
vilege, and the right of being exempt from being sued in a Court cannot properly 
be called a dignity. But even if it amounted to one, I do not see how it,would help 
the appellant. It is true that the Government under the Merger Agreement 
guaranteed the personal dignity of the appellant. But what is required when an 
exemption from being sued is claimed is a provision of an enactment. The Merger 
Agreement has not got the force of law. This appears to have been impliedly recog- 
nised by the Allahabad High Court, when they pointed to art. 868 of the Con- 
stitution. Now, that article provides : 

“Notwithstanding anything in this Constitution but subject to the provisions of article 148, 
neither the Supreme Court nor any other court shall have jurisdiction in any dispute arising out 
of any provision of a treaty, agreement, covenant, engagement, sanad or other similar instrument 
which was entered into or executed before the commencement of this Constitution by any Ruler 
of an Indian State and to which the Government of the Dominion of India or any of its predecessor 
Governments was a party and which has or has been continued in operation after such commence- 
ment, or in any dispute in respect of any right accruing under or any ability or obligation arising 
out of any of the provisions of this Constitution relating to any such treaty, agreement, covenant, 
engagement, sanad or other similar instrument.” 

It seems to have reference to disputes arising out of any provision of a treaty, 
ent, covenant, engagement, sanad or other similar instrument between the 
Ruler of the State on the one hand and the Government of the Dominion of India 
or any of its predecessor Governments on the other. Now, the suit which was 
before the Court had, by itself, no reference to any such dispute. It is true that 
there is a dispute between the two parties to the suit with regard to the meaning 
of the words ‘personal dignity’ in one of the clauses of the Merger Agreement bet- 
ween the appellant and the Dominion of India on the assumption that that agree- 
ment has application. But that does not render the dispute which was before the 
Court in the suit against the appellant a dispute arising out of the provisions of a 
treaty, agreement, covenant, engagement, sanad or other similar instrument. 

In that case, inasmuch as s. 86 has no application to the appellant, who has 
ceased to be a Ruling Chief when the suit been filed, the trial Court had 
jurisdiction to try the suit against the appellant. 


[The rest of the judgment is not material to the report.] 
Appeal dismissed. 
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CRIMINAL APPLICATION. 


Before Mr. Justice Chainant and Mr. Justice Gokhale. 
RADHABAI MOHANDAS v. STATE OF BOMBAY.* 

Bombay Prevention of Hindu Bigamous Marriages Act (Bom. XXV of 1946), Secs. 6, 4, 8, 6, 
7—-Criminal Procedure Code (Act V of 1898), Secs. 5, 29, 182—Government of India Act, 
1936 (26 Geo. F, c. 2), Secs. 99, 100—Constitution of India, arts. 5, 245, 246—Offence under 
8. 5 of Bom. Act committed outside territorial limits of jurisdiction of Magistrate by accused 
domiciled in Bombay Province—Whether Magistrate competent to iry such offence—Meaning 
of expression “notwithstanding anything contained in the Code” in s. 8 of Act—Section 5 read 
with 3. 4(b) of Act whether ultra vires—Meaning of words “for the Province or any part thereof” 
in 8. 99 of Government of India Act—What words “domiciled in India” in s. 4 of Bom. Act 
signify-Difference between domicile and nationality or citizenship. 

An offence under s. 5 of the Bombay Prevention of Hindu Bigamous Marriages Act, 1946, 
can be tried by any Presidency Magistrate or any Magistrate of the First Class, whether it is 
committed within the territorial limits of his jurisdiction or outside it. 

The words “notwithstanding anything contained in the Code™” in s. 8 of the Bombay Pre- 
vention of Hindu Bigamous Marriages Act, 1946, mean “notwithstanding anything contained 
in any section in the Code”. ` 

Bai Nirmalabai v. Revadas', dissented from. 

Section 5 of the Bombay Prevention of Hindu Bigamous Marriages Act, 1946, read with 
s. 4(b) of the Act, in so far as it makes it an offence for a’person domiciled in the Bombay 
State to contract a bigamous marriage beyond the limits of the State, is inira vires. 

The words “for the Province or any part thereof” in s. 99 of the Government of India Act, 
1985, mean “for the purposes of the Province or any part thereof”. It is competent for a 
State Legislature to apply its law to acts done outside the State and the validity of such a 
law would depend not upon the possession by the Legislature of extra territorial powers, 
but upon there being sufficient territorial connection between the State and the act to which 
it seeks to make the law applicable. 

Macleod v. Attorney General for New South Wales*, distinguished and explained. 
Wallace Bros. & Co. Idd. v. Comr. of I. T., Bombay’, explained. 

Jefferys v. Boosey’, The Queen v. Jameson‘, Broken Hill South Lid. v. Commissioner of 
Taxation (N.S.W.)®, The State of Bombay v. The United Motors (India) Ltd.," Poppatlal 
Shah v. The State of Madras’ and State of Bombay v. Chamarbaugwalla,® referred to. 

The words “domiciled in India” used in s. 4 of the Bombay Prevention of Hindu Biga- 
mous Marriages Act, 1946, signify persons who reside in the Bombay State and who have an 
intention to reside for ever therein. 

The domicile of a person voluntarily residing in a State in India and intending to make 
his permanent home therein is that State. 

Domicile denotes the relation between a person and a particular territorial unit possessing 
its own system oflaw. It is different from nationality or citizenship. It determines his personal 
status and the law applicable to him in matters such as majority or minority, marriage, 
divorce and succession. The law recognises separate domicile of each territory or part of 
a State, which has a uniform system of law. All persons in a territorial unit with a single 
system of law have the domicile of that territory, and where a State has more than one system 
of law, there may be a separate domicile of each part of the State with a uniform system of law. 

Bell v. Mrs. Kennedy’, Bergner and Engel Brewing Co. v. Dreyfus, Udny v. Udny”, 
Ceniral Bank of India Lid. v. Ram Narain, Whicker v. Humet, Ramsay v. Liverpool 
Royal Infirmary", Ex parte Cunningham: In re Mitchell'*, Attorney General for Alberta v. 
Cook", and State v. Vithal Maruti, referred to. 


One Mohandas (accused) was married to Radhabai (complainant) in Sind in 


* 
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1941. They came to Bombay in 1948 and lived at Mahim for three years. In 
1951, owing to some disputes between them, they lived separately. In August 
1952 the complainant came to know that the accused had contracted a second 
marriage at Gwalior on June 8, 1952, and she reported the matter to the police. 
The police made investigations into the matter and the accused was subsequently 
charged under s. 5 of the Bombay Prevention of Hindu Bigamous Marriages Act, 
1946. The accused denied that he had contracted a second marriage at Gwalior 
-and that he had e domicile in Bombay. He also contended that the trying Magis- 
trate had no jurisdiction to try him for the offence as it had been committed out- 
-side the limits of his territorial jurisdiction. The Magistrate found that the accused 
had contracted a second marriage with one Ambika at Gwalior on June 8, 1952, 
that the accused was living at Bombay since 1948 and he intended to settle per- 
manently in Bombay and that consequently he had a domicile in the Bombay 
State. The Magistrate, however, acquitted the accused holding that he had no 
jurisdiction to try him for the offence, observing, in his judgment, as follows :— 

“The above decision [Bat Nirmalabai Revadas v. Revadas Bhikhabhai, 56 Bom. L. R. 249], 
in my opinion, fully supports the defence contention that though as a Presidency Magistrate I 
am invested with power by s.5, I have no jurisdiction to try the offence as it was committed 
‘outside the limits of my territorial jurisdiction. Nirmalabai’s case, to my mind, is a much 
stronger case as the alleged offence in that case was committed at Broach which is in the Province 
of Bombay whereas the offence in the present case was committed at Gwalior which is outside this 
Province and if this Court is not competent to try the offence committed in this Province, much 
less is it competent to try the offence committed beyond its limits. The result is that although 
the accused, in my opinion, has contracted a bigamous marriage which is an offence in this 
Province, he cannot be convicted by any Court in Bombay as it cannot take cognizance of any 
crime committed outside its territorial limits.” 

The complainant applied to the High Court against the order passed” by the 
Magistrate. 

The application was heard. 

T. Godiwala, with V. D. Mengde and Miss G. R. Andhyarujina, for the opponent. 

B. H. Lulla, with N. B. Lulla and K. A. Motwani, for the applicant.’ 

H. M. Choksi, Government Pleader, with 4. A. Mandgi, Assistant Government 
Pleader, for the State of Bombay. 

Cmaranı J. This is an application in revision against the order passed by the 
Presidency Magistrate, Bandra, acquitting the respondent. 

The applicant is the wife of the respondent. She married the respondent in Sind 
in 1941. ‘After the partition of India the respondent and the applicant came to 
Bombay. They lived together at Mahim for three years. Disputes then started 
between them. Since some time in 1951 they have been living separately. On 
June 8, 1952, the respondent contracted a second marriage at Gwalior. The 
applicant learnt about this in August 1952 and reported the matter to the police, 
The police investigated the matter and then sent up a charge-sheet against the 
respondent under s. 5 of the Bombay Prevention of Hindu Bigamous Marriages Act, 
1946. I will refer to this Act hereafter as ‘‘the Act”. Section 5 read with s. 4(b) 
makes it an offence for a person domiciled in the Province of Bombay to contract 
a marriage during the life time of his spouse, outside the Province. The respondent 
denied thathe had contracted a second marriage at Gwalior. He also denied that 
he had a domicile in Bombay. He also contended that the trying Magistrate had 
no jurisdiction to try him for this offence, as it had been committed outside the 
limits of his territorial jurisdiction. The learned Magistrate found that the 
respondent had contracted a second marriage with one Ambika at Gwalior on 
June 8, 1952. He also found that the respondent had been living at Bombay 
since 1948, that he intended to settle permanently in Bombay and that conse- 
quently he had a domicile in the Bombay State. He, however, accepted the res- 
pondent’s contention that he had no jurisdiction to him for this offence. He 
accordingly acquitted the respondent. Against the order of acquittal, which must 
be construed to be an order of discharge (see Yusofalli Noorbhoy v. King’) the pre- 
sent application has been filéd. The application was supported by the Government 
Pleader, who appeared for the State, 

1 (1949) 52 Bom. L. R. I, 2.0. 
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Fi Mr. Mengde, who aera for the respondent, did not challenge the findings of 
fact recorded by the learned Magistrate. There is also ample evidence to support 
these findings. Mr. Mengde, however, contended that s. 4(b) of the Act has no 
legal effect, as no proper legal meaning can be given to the words ‘‘domiciled in this 
Province” used in the section. He also contended that s. 4(b) is legislation on the 
subject of domicile and is consequently ultra vires of the Bombay Legislature. 
He further urged that the Bombay Legislature was not competent to make an act 
committed outside the Province a crime and that consequently s. 5 read with 
s. 4(b) was ultra vires of the Bombay Legislature, in so far as it made it an offence 
to contract a bigamous marriage outside the limits of the Province. He also urged 
that the trying Magistrate had no jurisdiction to try this offence, as it had been 
committed outside Greater Bombay. 

Before I dtal with these arguments, it is necessary to briefly summarise the pro- 
visions of the Act. The Act was passed in 1946 and it has been amended on two 
occasions in 1948 and 1949. The Act consists of 9 sections. The first section states 
that the Act extends to the whole of the Province of Bombay. The second section 
provides that the Act shall apply to Hindus only. The third section contains defi- 
nitions. The important definition is of the term ‘“‘bigamous marriage” which is 
defined as meaning the marriage of a person during the life time of his or her spouse, 
if the marriage of such person with such spouse has not been dissolved or declared 
void by a Court of competent jurisdiction or has not been dissolved or is not void 
according to the custom or usage of the community, to which either of.the parties 
to such marriage belongs. Marriages of persons, whose spouses have not been heard 
of for 7 years or more, are excluded from the definition. Section 4 is in the fol- 
lowing terms :— 

“Notwithstanding any law, custom or usage to the contrary, a bigamous marriage shall be 
void,— 

(a) if it is contracted in this Province after'the coming into force of this Act, 

(b) if it is contracted beyond the limits of this Province after the coming into force of this 
Act and either or both the contracting parties to such marriage are domiciled in this Province”. 

Section 5 states that whoever contracts a bigamous marriage which is void 
under s. 4 shall on conviction be punishable with imprisonment for a term which 
may extend to 7 years and shall also be liable to fine. 

Section 6 makes itan offence to perform, conduct or abet any bigamous marriage 
in this Province, while s. 7 provides for punishment for the parent or guardian of 

*a minor who does any act to promote the bigamous marriage of the minor or permits 
it to be solemnised or negligently fails to prevent it being solemnised. Sections 8 
and 8A specify the Courts which can try the offences under the Act. Section 9 
provides that the offences under this Act shall be cognizable. 

The first point raised by Mr. Mengde is that in India there is no such thing as 
‘State domicile”, that the only domicile which a person resident in India can have 
is Indian domicile and that consequently the words ‘‘either or both the contracting 
parties to such marriage are domiciled in this Province” used in s. 4(b) of the Act 
have no meaning and must be disregarded. Mr. Lulla, who appeared for the ap- 
plicant, on the other hand, contended that there is a distinction between nationa- 
lity and domicile, that domicile determines the personal status of a person, that 

` domicile goes with a territory possessing its own system of laws, that as the State 
Legislatures in India are also empowered to make laws, each State in India has its 
own particular system of law and that consequently persons residing in any parti- 
cular State in India possess the domicile of that State, although they as well as the 
persons residing in other States are all citizens of the same country, India. 
There is considerable force in these arguments of Mr. Lulla. 

“Domicile...{s an idea of law. It is the relation which the law creates between an indivi- 
dual and a particular locality or country” : 
see the observations of Lord Westbury in Bell v. Mrs. Kennedy. In the words of 
Homes J. in Bergner and Engel Brewing Co. v. Dreyfus*: 


1 (1868) L. R. 1 H. L. Se. 807, 820. 2 (1898) 172 Mass. 154. 
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“What the law means by domicile is one technically pre-eminent headquarters, which as a 
result either of fact or of fiction every person is compelled to have in order that by aid of it certain 
rights and duties which have been attached to it by the law may be determined”. 


There is a distinction between domicile and nationality. This was pointed out 
by Lord Westbury in Udny v. Udny! where at page 457 he observed : 

“The Law of England, and of almost all civilized countries, ascribes to each individual at his 
birth two distinct legal states or conditions ; one by virtue of which he becomes the subject of 
some particular country, binding him by the tie of natural allegiance, and which may be called his 
political status ; another, by virtue of which he has ascribed to him the character of a citizen 
of some particular country, and as such is possessed of certain municipal rights, and subject to 
eertain obligations, which latter character is the civil status or condition of the individual, and 
may be quite different from his political status. The political status may depend on different 
laws in different countries, whereas the civil status is governed universally by one sfagie principle, 
namely, that of domicile, which is the criterion established by law for the purpose of determining 
civil status. For it is on this basis that the personal rights of the party, that is to say, the law 
which determines his majority or minority, his marriage, succession, testacy, or intestacy, must 
depend”. : 

It is a settled principle that no man shall be without a domicile, and to secure 
this result the law attributes to every individual as soon as he is born the domicile 
of his father, if the child be legitimate, and the domicile of the mother if illegitimate. 
This has been called the domicile of origin, and is involuntary. 

“Other domiciles, including domicile by operation of law, as on marriage, are domiciles of 
choice, ., .Domicile of choice is a conclusion or inference which the law derives from the fact of a 
man fixing voluntarily his sole or chief residence in a particular place, with an intention of con- 
tinuing to reside there for an unlimited time ...There must be a residence freely chosen, ...and 
it must be residence fixed not for a limited period or particular purpose, but general and indefinite 
in its future contemplation. It is true that residence originally temporary, or intended for a 
limited period, may afterwards become general and unlimited, and in such a case so soon as the 
change of purpose, or animus manendi, can be inferred the fact of domicile is established”. (Per 
Lord Westbury in Udny v. Udny pp. 457, 458), see also r. 7 at page 89 in Dicey’s Conflict of 
Laws, 1949 edn. : 

“In a strict and legal sense that is properly the domicile of a person where he has his true, 
fixed, permanent home and principal establishment, and to which, whenever he is absent, he has 
the intention of returning”. See para. 41 in Story’s Commentaries on the Conflict of Laws, 8th 
edition. 

In para. 44 it is stated, 

“Two things, then, must concur to constitute a domicile. First, residence, and secondly the 
intention of making it the home of the party. There must be the fact and the intent ...it is not 
the mere act of inhabitancy in a place, which makes it the domicile, but it is the fact coupled with 
the intention of remaining there, animo manendi’’, 

Two things are, therefore, necessary for the existence of a domicile (1) residencein a 
country, and (2) an intention to settle or reside for ever in that country, see also 
Central Bank of India Ltd. v. Ram Narain’, 

The term domicile in its technica] sense always signifies a country or territory 
subject to one system of law, see note (a) to para. 41 in Story’s Conflict of Laws. 
In para. 242 of Vol. VI of Halsbury’s Laws of England, 2nd edn., it is stated: 


“,..All those persons who have, or whom the Jaw deems to have, their permanent home within | 


the territorial limits of a single system of law are domiciled in the country over which the system 
extends ; and they are domiciled in the whole of that country, although their home may be fixed 
at a particular spot within it”. 
In para. 249 dealing with the question of change of domicile of a British subject 
entering the service of a foreign State, the learned author observes: , 

“,,. where that State comprises more than one system of law, a domicile is acquired in that 
part of the State where the individual resides”. 
In paras. 46 and 47 of Story’s Conflict of Laws, the learned author gives rules re- 
lating to changes of domicile from one place to another within the same country or 
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territorial, sovereignty. In note (d) to para. 45, it is observed : 

“A change of domicile from one country or state to another under the same sovereign or 
government, as from Scotland to England, or from one of the United States to another, is 
more easily inferred than a change to a foreign country’’. 

Remarks to the same effect are to be found at p. 169 in Cheshire’s Private Inter- 
national Law, 1952 edition. 

Domicile, therefore, “‘denotes the relation between a person and a particular 
territorial unit possessing its own system of law”. (Cheshire, p. 157). It is 
different from nationality or citizenship. It determines his personal status and the 
law applicable to him in matters such as majority or minority, marriage, divorce 
and succession. The law recognizes separate domicile of each territory or part of a 
State, which has a uniform system of law. All persons in a territorial unit with a 
single systefn of law have the domicile of that territory, and where a State has more 
than one system of law, there may be a separate domicile of each part of the State 
with a uniform system oflaw. Thus in the United States of America, State domicile 
is universally recognised. English domicile has also always been regarded as being 
different from Scotch or Irish domicile, although all the three countries, England, 
Scotland, and Ireland have the same sovereign and are subject to the authority of 
the same Parliament: see Whicker v. Hume! and Ramsay v. Liverpool Royal 
Infirmary?. The words ‘‘domiciled in England” are used in s. 6(1)(d) of hie 
Bankruptcy Act, 1888. In Ex parte Cunningham : In re Mithchell® they were held 
to mean domiciled in England as distinguished from Scotland or Ireland. 

Provincial domicile is also recognised in Canada. In Attorney General for 
Alberta v. Cook* the question involved in appeal was whether a wife, whose hus- 
band’s domicile was Ontario, could sue fordivorce in Alberta, whereshe had been 
residing. An argument advanced before the Privy Council was that (p. 448)— 

“the domicil of persons settled in one of the Provinces of the Dominion of Canada is domicile 

not in the particular Province, ‘but in the Dominion, in such sense that rights dependent upon 
domicil within the Dominion may be determined in any Court in the Dominion having jurisdiction 
locally over the subject matter, and that each such Court may summon before it a person domicil- 
ed within the Dominion and deal with such person in matters of status according to the laws in 
force within the territorial area of its jurisdiction” 
This argument was not accepted and it was held that the domicile of a person settled 
in one of the Provinces of Canada is that particular Provinceand that the wife was 
not entitled to sue for divorceina Court other than that of her husband’s domicile, 
which was Ontario. At p. 450, their Lordships observed : 

“Uniformity of law, civil institutions existing within ascertained territorial limits, and juristic 
authority in being there for the administration of the law under which rights attributable to 
domicil are claimed, are indicia of domicil, all of which are found in the Provinces. Unity of law 
in respect of the matters which depend on domicil does not at present extend to the Dominion, 
The rights of the respective spouses in this litigation, therefore, cannot be dealt with on the foot- 
ing thet they have a common domicil in Canada, but must be determined upon the footing of the 
rights of the parties and the remedies available to them under the municipal Jaws of one or other 
of the Provinces”, 

In Australia also there is no Australian or Commonwealth domicile and each state 
is regarded as a separate unit for this purpose. See Paton’s Commonwealth of 
Australia, Vol. II, 1952 edn., pages 82, 180 and 188. The Matrimonial Causes 
Act, 1945, enacted by the Australian Parliament in 1945 gives right to a person 
“domiciled in a State” and resident in ‘‘someother State” to institute proceedings 
in a matrimonial cause in ‘‘that other State?’ under certain conditions. (See s. 10 
of the Act). 

Under the Government of India Act and also under the Constitution each State 
in the Indian Union has its own Legislature, which is empowered to enact laws on 
certain subjects. Although therefore the laws passed by the Central Legislature 
may apply to all the States, each State has its own system of laws. The State 
Legislatures are also competent to legislate on matters such as marriage, divorce, 
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succession, testacy, or intestacy, rights in regard to which depend upon domicile. 
There is no unity of laws in the Union in regard to many of these matters. In the 
words of the Privy Council in Attorney General for Alberta v. Cook, the indicia of 
domicile, ‘‘uniformity of law, civil institutions existing within ascertained terri- 
torial limits, and juristic authority in being there for the administration of the law 
under which rights attributable to domicile are claimed” are all found in the 
Provinces or States. The persons residing in any State, such as the State of 
Bombay, and having an intention to continue residence in that State for an un- 
limited time or to make their permanent home in that State can therefore be said 
to have the domicile of that State. 

Mr. Mengde invited our attention to art.5 of the Constitution, which states that 
at the commencement of the Constitution every person who has his ‘‘domicile in 
the territory of India” shall be a citizen of Indie. This article doe not create 
common Indian domicile, nor is it inconsistent with there being separate State 
domiciles. It only specifies persons, who at the commencement of the Constitu- 
tion, were to be regarded as citizens of India. They include persons, who had a 
domicile in the territory of India, i.e., in any part or State of India. 

We are accordingly of the opinion that the domicile of a person voluntarily re- 
siding in a State in India and whointends to make his permanent home therein is 
that State. In any case the words “‘domiciled in this Province” used in s. 4 can 
be given a definite legal méaning. They signify persons who reside in the Bombay 
State and who have an intention to reside for ever in that State. 

The words “‘domiciled in the Province of Bombay” are also used in sub:s. (4) 
of s. 5 and sub-s.(Z) of s. 28 of the Bombay Beggars Act, 1945. In State v. Vithal 
Maruti! they were held to mean ‘‘residence in the Province of Bombayewithout 
present intention of removing it from the Province of Bombay”. There are ob- 
servations in the judgment that ‘‘hefore the Constitution of India came into force, 
there was nothing like domicile in the Province of Bombay,” that “there was only 
one domicile and that was the domicile of India”. These remarks are obiter. 
The point does notappear to have been argued and there i is no discussion of it in 
the judgment. 

The respondent was residing in Bombay at the tins he contracted the second 
marriage. The evidence also shows that he intends to settle permanently in 
Bombay. He is therefore a person domiciled in the State of Bombay within the 
meaning of s. 4(b) of the Act. 

‘The next point urged by Mr. Mengde was that s. 4(b) of the Act i is ultra vires 
for two reasons. He argued that it contains legislation on the subject of domicile, 
a subject with regard to which a Provincial Legislature is not competent to enact 
any law. He also contended that it is beyond the powers of the Bombay Legisla- 
ture to make an act done outside the limits of its territorial jurisdiction a crimina] 
offence. The first argument may be disposed of briefly. The Act contains no 


provision as to when, how and by whom the Bombay State domicile may be ac-- 


quired. In fact there is río definition of the expression ‘‘domiciled in this Province” 
inthe Act. The whole Act deals with the subject of marriage and the words‘‘either 
or both the contracting parties to such marriage are domiciled in this Province” 
merely describe the class of persons, to whom the provisions of the Act are made 
applicable. The Act therefore cannot be regarded as a legislation on the subject 
of domicile. 

The Act was passed in 1946. The powers of the Provincial Legislature to enact 
such laws were then derived from ss, 99 and 100 of the Government of India Act, 
1935. They correspond to arts. 245 and 246 of the Constitution. Sub-section (1) of 
s. 99 provided, ‘‘the Federal Legislature may make laws for the whole or any part of 
British India or for any Federal State and the Provincial Legislaturé may make laws 
for the Province or any part thereof”. Sub-section (2) of this section provided that 
tno Federal law shall on the ground that it would have extra-territorial operation 
be deemed to be invalid in so far as it applies” to certain persons and matters 
specified in this sub-section. There is no similar provision with regard toa law 
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passed by the Provincial Legislature. But as pointed out by the Privy Council in 
Wallace Bros. & Co. Lid. v. Comr. of I.T.1, Bombay, sub-s. (2) of s. 99 does no more 
than assume that there may be some laws having an extra-territorial operation 
validly made pursuant to sub-s.(Z) and that it is no help one way or another in 
determining the authorized area of legislation. 

Sub-section (2) of s. 100 stated that the Federal Legislature and a Provincial 
Legislature also had power to make laws with respect to any of the matters enu- 
merated in list III in the 7th Schedule to the Act, called the “Concurrent Legisla- 
tive List”. One of the matters included in entry No. 6 in this list was marriage. 
Section 99 read with s. 100 therefore empowered the Provincial Legislature to make 
laws for the Province or any part thereof with respect to marriage. The Provin- 
cial Legislature could therefore make taws for all persons residing in the Province. 
In Jefferys Y. Boosey?, Baron Parke observed (p. 926) : 

“The Legislature has no power over any persons except its own subjects, that is, persons 
natural-born subjects, or resident, or whilst they are within the limits of the kingdom. The 
Legislature can impose no duties except on them; and when legislating for the benefit of per- 
sons, must prima facie, be considered to mean the benefit of those who owe obedience to outlaws, 
and whose interests the Legislature is under a correlatiye obligation to protect”. 

The question for consideration is whether under this power the Provincial Legisla- 
_ ture could prohibit a person amenable to its jurisdiction from contracting a mar- 
riage outside the limits of the Province during the life-time of his spouse. 

The matter may first be considered apart from authority. The Provincial 
Legislature had power to enact a law with respect to marriage for the whole Pro- 
vince. It could make such laws applicable to all persons residing within its juris- 
diction. ° It could prohibit them from performing a bigamous marriage within the 
Province. It could also say that no Court or authority in the Province shall re- 
cognise such marriage, whether performed within or outside the Province. It is 
difficult to see why it could not also require persons domiciled, i.e., having a per- 
manent home in the Province, to obey the law even when they went outside the 
Province temporarily for the consequences of their actions were likely to arise 
within the Province. The object of s. 4(b) is to compel permanent residents of the 
Province to obey the Provincial law with regard to marriage and to prevent its 
evasion by the commission of bigamy outside the Province. It is legislation for 

, the welfare and benefit of persons residing in the Province, and consequently a law 
for the Province within the legislative competence of the Provincial Legislature. 
The wide powers conferred by the Constitution on a State Legislature should not be 

*interpreted so as to allow its laws to be defeated by the simple expedient of crossing 
the State boundary and doing the prohibited act on the other side of the border. 

The case on which Mr. Mengde strongly relied is that of Macleod v. Attorney 
General for New South Wales*. In this case the appellant Macleod had been convict- 
ed in the Colony of New South Wales for bigamy for having married in the Unit- 
ed States, whilst his first wife by a legal marriage was alive. The conviction was 
under s. 54 of the Criminal Law Amendment Act, 1888, which enacted : 

“Whosoever being married marries another person during the life of the former husband or 
wife, wheresover such second marriage takes place, shall be liable to penal servitude for seven 
years”. i 
The Lord Chancellor, Lord Halsbury, in his judgment observed that if tbeir Lord- 

ships construed the statute as it stood, and upon the bare words, 
“any person, married to any other person, who marries a second time anywhere in the habitable 
globe” 
would be amenable to the criminal jurisdiction of New South Wales, if he could be 
caught in that Colony. That seemed to their Lordships to be an impossible con- 
struction of the statute ; the Colony could have no such jurisdiction and their 
Lordships did ; 

“not desire to attribute to the Colonial Legislature an effort tọ enlarge their jurisdiction to 
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such an extent as would be inconsistent with the powers committed to a colony, and, indeed, 
inconsistent with the most familiar principles of international law” (p. 457). 

It was therefore necessary to limit the words so general. The words ‘whosoever 
being married” were therefore held to mean ‘‘whosoever being married, and who 
is amenable, at the time of the offence committed, to the jurisdiction of the Colony 
of New South Wales”. A restricted meaning was also given to the word ‘‘whoso- 
ever” and this was ‘‘wheresover in this Colony the offence is committed’. As the 
offence of bigamy had been committed outside the limits of the Colony, it was held 
that there was no jurisdiction to try bim for this offence in the Colony and the 
conviction of the appellant was accordingly set side. The Lord Chancellor also 
considered the constitutional position, which would have arisen if the restricted 
construction had not been adopted and obstrved : 


“Their Lordships think it right to add that they are of opinion that if the wider construction 

had been applied to the statute, and it was supposed that it was intended thereby to comprehend 
cases 30 wide as those insisted on at the bar, it would have been beyond the jurisdiction of the 
Colony to enact such a law. Their jurisdiction is confined within their own territories, and the 
maxim which has been more than once quoted, ‘Extra territorium jus dicenti impune non pare- 
ture’, would be applicable to such a case.,..,All crime is local. The jurisdiction over the crime 
belongs to the country where the crime is committed, and, except over her ownsubjects, Her 
Majesty and the Imperial Legislature have no power whatever”. 
These observations support Mr. Mengde’s argument that the Bombay Legislature 
cannot punish an act committed outside the territories over which it has jurisdic- 
tion. These observations must however be read in the context of the facts which 
the Privy Council had to consider. Mr. Lulla has invited our attention to the facts 
of the case given in 17 Cox’s Criminal Law Cases at pp. 841, 842 amd to the 
following passage in the judgment of King J. in In Re. Criminal Code Sections 
Relating To Bigamy', from which it would appear that the appellant Macleod was 
not at the time of the offence a person domiciled in the Colony : ‘ 


“Mr Newcombe draws attention to the fact, appearing from the report of the case below, that 
the person there charged was at the time of the commission of the alleged offence (and probably 
at the time of the passing of the Colonial Act) a person not domiciled in the colony at all”. 

King J. also relied on the following sentence in Lord Halsbury’s judgment, which 
also suggests that Macleod did not have a domicile in the Colony and was therefore 
not amenable to its jurisdiction at the time of the offence : ; 


“It appears to their Lordships that the effect of giving the wider interpretation to this statute 
necessary to sustain this indictment would be to comprehend a great deal more than her Majesty’s e 
subjects, more than any person who may be within the jurisdiction of the colony by any means 
whatsoever,” 


The decision of the Privy Council in Macleod’s case therefore was that it is not 
open to a subordinate Legislature like that of the Colony of New South Wales 
to punish for an offence committed outside the limits of the Colony a person not 
domiciled in its jurisdiction and not owing allegiance to it at the time of the offence. 
This is in accordance with the well recognised principle that in respect of crimes 
committed abroad, the State exercises jurisdiction only with regard to its own sub- 
jects. A law will therefore as far as possible be construed so as not to make it 
applicable to foreigners in respect of acts committed outside the State. This was 
pointed out in The Queen v. Jameson’, where Lord Chief Justice Russell of Killo- 
wen said (p. 480): 


“One other general canon of construction is this that if any construction otherwise be 
poasible, an Act will not be construed as applying to foreigners in respect to acts done by them 
outside the dominions of the sovereign power enacting. That is a rule based on international law 
by which one sovereign power is bound to respect the subjects and the rights of all other sovereign 
powers outside its own territory”, 


The decision of the Privy Council in Macleod’s case will therefore not assist the 
respondent in this case, because he had a domicile in the Bombay State at the time 
he committed bigamy. 


1 (1897) 27 Canada S. C. R. 461, 485. 2 [1896] 2 Q. B. 425. 
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` The question about the scope of powers conferred by ss. 99 and 100 of the 

. Government of India Act, 1985, on the Central Legislature arose before the Privy - 

‘ Council in Wallace Bros. & Co. Lid. v. Comr. of I. T., Bombay. The appellant in 
that case was a company incorporated in the United Kingdom. The control and 
management of its affairs were situated exclusively inthe United Kingdom. It was 
a member of the firm of Wallace & Co. which carried on business in Bombay. 
In the previous year for the purposes of income tax the income of the company 
arising in British India was Rs. 17,85,881 and its income arising without British 
India was Rs. 7,48,427. There wasno connection between the Company and British 
India excepting the derivation from British India of the major part of the income 
‘during the previous year and the question in issue in appeal was whether the pro- 
visions of the Indian Income-tax Act, 1922-1989, by virtue of which the whole 
income of the company, including that which arose without British India, was 
subjected to income tax, were valid. The question was answered in the affirmative 
by the Privy Council. Dealing with the contention that the Legislation in regard 
to income tax having an extra territorial operation was ulira vires of the Central 
Legislature, Lord Uthwatt observed (p. 485) : 

“Their Lordships do not approach the matter on the formal lines embodied in these conten- 
tions. There is no rule of law that the territorial limits of a subordinate legislature define the 
possible scope of its legislative enactments or mark the field open to its vision. The ambit of the 
powers possessed by a subordinate legislature depends upon the proper construction of the statute 
conferring those powers. No doubt the enabling statute has to be read against the background 

, that only a,defined territory has been committed to the charge of the legislature. ` Concern by a 
subordinate legislature with affaira or persons outside its own territory may therefore suggest a 
query whether the legislature is in truth minding its own business, It does not compel the 
conclusion that it is not. The enabling statute has to be fairly construed”. 


- At p. 486, it was observed : : . 
“The principle—sufficlent territorial connection—not “the rule giving effect to that 
prinoiple-residence is implicit in the power conferred by the Government of India Act, 1985, 
The result is that the validity of the legislation in question depends on the sufficiency for the 
purpose for which it is used of the territorial connection set forth in the impugned portion of the 
: statutory test. Their Lordships propose to confine themselves to that short point and do not 
propose to lay down any general formula defining what territorial connection is necessary. In 
their view the derivation from British India of the major part of its income for a year gives to the 
company as respects that year a territorial connection sufficient to justify the company being 
treated as at home in British India for all purposes relating to taxation on its income for that 
year from whatever source that income may be derived. If it is so at home in British India, it is 
a person properly subject to the jurisdiction of the Central Indian Legislature”. 

The principle laid down by the Privy Council in this case therefore is that the 
territorial limits of a subordinate Legislature do not define the possible scope of 
its legislation and that the validity of a law made by it depends on there bend 
sufficient territorial ‘connection between the person, object, thing or matter, to 
which the law is made applicable, and the territory subject to the jurisdiction of 
the Legislature. 

This principle has been applied by the Australian High Court in Broken Hill 
South Lid. v. Commissioner of Taxation (N. S. W.)*. It was held in that case that 
Acts passed by the Parliament of New South Wales, under which interest realised 
outside this State on debentures, secured by the mortgage of properties within the 
limits of the State, was made liable to tax, were within the constitutional power of 
the Parliament of New South Wales to make laws for the peace, welfare and good 
government of the State. Dixon J. in his judgment at p. 875 observed : 

“The power to make laws for the peace, order and good government of a State does not enable 
the State Parliament to impose by reference to some act, matter or thing occurring outside the 
State a lability upon a person unconnected with the State whether by domicile, residence or 
otherwise, But it is within the competence of the State legislature to make any fact, circumstance, 
occurrence or thing in or connected with the territory the occasion of the imposition upon any 
person concerned therein of a liability to taxation or of any other liability. It is also within the 

1 (1948) 50 Bom: L'R. 482, 2 (1986-1987) 56°C, L. R. 337. 
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competence of the legislature to base the imposition of liability on no more than the relation of the 
person to the territory. The relation may consist in presence within the territory, residence, 
domicile, carrying on business there, or even remoter connections. If a connection exists, it is for 
legislature to decide how far it should go in the exercise of its powers”. 


In that case the only connection between the territory and the income, which was 
made the occasion of the tax, was that it was interest on money secured by the 
mortgage of property in New South Wales. It was held that this connection was 
sufficient to make it competent for the State Parliament to tax this income. 

The Supreme Court has taken the same view. In The State of Bombay v. The 
United Motors (India) Lid., it was held that it is competent for a State to 
tax sales or purchases made outside theState, that the expression ‘‘for such State 
or any part thereof” in art. 246(3) of the Constitution cannot be taken to import into 
entry 54 of List II the restriction that the sale or purchase referred to must take 
place within the territory of that State, arid that all that this expression means is 
that the laws which a State is empowered to make must be for the purposes of that 
State. Reference was made to the decision of the Privy Council in Wallace Bros. 
& Co. Lid. v. Comr. of I. T. Bombay? and at page 1078 Patanjali Shastri C.‘ J. 
observed that the constitutional validity of an Act does not ‘“‘turn on the possession 
by the Legislature of extra-territorial powers but on the existence of a sufficient 
territorial connection between the taxing State and what it seeks to tax”. This 
principle was reaffirmed in Poppatal Shah v. The State of Madras*. At page 682 
Mukherjea J. observed : 

“The entry in the Provincial List that is relevant for our purpose is Entry No. 48 and that 
speaks of ‘taxes on the sale of goods and {on advertisements’, The entry does not suggest that a 
legislation imposing tax on sale of goods can be made only in respect of sales taking place within 
the boundaries of the Province ; and all that s. 100(3) provides is that a law could be passed by a 
Provincial Legislature for purposes of the Province itself. It admits ofno dispute that a Provin- 
cial Legislature could not pass a taxation statute which would be binding on any other part of 
India outside the limits of the province, but it would be quite competent to enact a legislation 
imposing taxes on transactions concluded outside the province, provided that there was sufficient 
and a real territorial nexus between such transactions and the taxing province”. 


In State of Bombay v. Chamarbaugwala‘ the learned ChieffJustice stated (p. 820) : 
“In our opinion, the correct principle which should be applied in order to ascertain whether 

the State Legislature is competent to pass an impugned piece of legislation is in the first place to 
look at the Lists annexed to the Seventh Schedule of the Constitution in order to determine » 
whether the Legislature has legislated upon a topic within its competence.,...But even if it has 
legislated upon a topic within its competence, the next question that must arise is whether there, 
is a territorial nexus between the subject matter and the State...If therefore a person affected by 
the legislation were to challenge it on the ground that he is affected by the legislation, although 
he or his business or the transaction in which he isengaged hasno connection with the State at all, 
then it would be open to the Court to say that the legislation is extra territorial in its effect”, 
According to these observations, therefore, a law is not to be regarded as 
having extra-territorial effect, if there is territorial nexus between the person or his 
business or transaction, to which the law is made applicable, and the State. 

It is clear from these authorities that the words ‘‘for the Provinee or any part 
thereof” in s. 99 of the Government of India Act mean ‘‘for the purposes of 
the Province or any part thereof”, that it is competent for a State Legislature to 
apply its law to acts done outside the State and that the validity of such a law would 

` depend not upon the possession by the Legislature of extra-territorial powers, but 
upon there being sufficient territorial connection between the State and the act 
to which it seeks to make the law applicable. Mr. Mengde has urged that all these 
cases were decided with regard to the powers of the Legislature relating to taxation 
and that the principle laid down therein should not be extended. The principle is 
with regard to the scope and ambit of powers of the Legislature. It will therefore 


apply in respect of all subjects in to which the Legislature is empowered to 
make laws. The principle is that it is open to the Legislature to attach within its 
1 [1958] S. C. R. 1069. 8 ieee! S. C. R. 677. 
2 (1948) 50 Bom. L. R. 482, 4 (1955) 57 Bom. L. R. 288. 
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territorial limits legal consequences to certain acts done outside these limits. 

In this case, the Act has been made applicable to certain marriages contracted 

outside the State of Bombay. These are marriages, either or both the contracting 
parties to which are domiciled in the State. There is sufficient territorial connec- 
tion between such marriages and the Bombay State. That connection is provided 
by a party to the marriage possessing the domicile of the Bombay State. In 
enacting s. 4(b), the Legislature cannot therefore be said to have exceeded the terri- 
torial limits of its powers. The Legislation is with regard to the marriage of persons 
domiciled in the Province. It is therefore a law for the Province, which the Pro- 
vincial Legislature was competent to enact. 
_ We are therefore of the opinion that s. 5 read with s. 4(b) of the Act, in so far as 
it makes it an offence for a person domiciled in the Bombay State to contract a 
bigamous nfarriage beyond the limits of the State, is inira vires. The question, 
whether the section, in so far as it punishes a person not domiciled in the State 
for contracting a bigamous marriage outside the State is intra vires is not a question 
which we are called upon to decide in this appeal and we do not decide it. 

The last point, which arises for determination, is whether the learned Presi- 
dency Magistrate had jurisdiction to try the respondent for the offence with which 
he was charged. The learned Magistrate has followed, as indeed he was bound to, 
the decision of Mr. Justice Shah in Bat Nirmalabai v. Revadas.!. Mr. Justice Shah 
held in that case that the only effect-of s. 8 is to make the offences under s. 5 triable 
by a Presidency Magistrate or by a Magistrate of the First Class, but that it does not 
dispense with the ‘necessity of such Magistrate having territorial jurisdiction to try 
the offences. The learned Government Pleader and Mr. Lulla have urged that the 
view taken by Mr. Justice Shah requires reconsideration. Section 5 of the Code of 
Criminal Procedure is in the following terms : 

“(1) Al offences under the Indian Penal Code shall be investigated, inquired into, tried and 
otherwise dealt with according to the provisions hereinafter contained. 

(2) AU offences under any other law shall be investigated, inquired into, tried and otherwise 
dealt with according to the same provisions, but subject to any enactment for the time being in 
force regulating the manner or place of investigating, inquiring into, trying or otherwise dealing 
with such offences”, 
The trial of the offences under a law other than the Indian Penal Code is therefore 
to be held in accordance with the provisions of the special law. If it does not 
contain any such provisions, it would be held according to the provisions of the Code 
of Criminal Procedure. Sections 28 to 80 of the Code specify the Courts which can 

different kinds of offences, while Chapter XV contains provisions for deter- 
mining the place where any offence is to be tried. 

Section 29 provides : 

“(1) Subject to the other provisions of this Code, any offence under any other law shall, when 
any Court is mentioned in this behalf in such law, be tried by such Court. 

(2) When no Court is so mentioned, it may be tried by the High Court or subject as afore- 
said by any Court constituted under this Code by which such offence is shown in the eighth column 
of the second schedule to be triable.” 

Under sub-s.(Z) therefore, if a special law mentions a Court, then the offences under 
that law are to be tried by that Court and the provisions of the Code in this regard 
will not apply. 

. There are three’ kinds of offences under the Prevention of Hindu Bigamous 
Marriages Act. These are mentioned in ss. 5, 6 and 7 of the Act. Section 5 as 
it originally stood stated, 

“...whoever not being a minor contracts a bigamous marriage which is void under s. 4 shall 

be deemed to have committed an offence under Section 494 of the Indian Penal Code.” 
As the offences under this section were punishable under s. 494 of the Indian Penal 
Code, it was not necessary to make any provision in the Act for the trial of such 
offences. Provision was therefore only made for the offences punishable under 
as. 6 and 7 of the Act. This was contained in s. 8 which was in these terms : 

“Notwithstanding anything contained in section 190 of the Code of Criminal Procedure, 
1898, no court other than that of a Presidency Magistrate or a Magistrate of the First Class shall 


1 (1958) 56 Bom, L. R. 249. 
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take cognizance of or try any offence punishable under section 6 or 7 of this Act”, 

Offences under ss. 6 and 7 are punishable with imprisonment which may extend to 
six months. Ifno provision had been made for the trial of these offences in the Act, 
then under s. 29(2) read with the Second Schedule to the Code, these offences would 
have been triable by any Magistrate; including a Magistrate of 2nd or 8rd class. 
The effect of s. 8 therefore was that only a Court of a Presidency Magistrate or a 
Magistrate of the First Class could take cognizance of these offences. There was 
no provision in the Act regulating the place of trial. Under s. 5(2) of the Code, the 
place of “the trial was therefore to be determined in acordance with the provisions 
of the Code. 

In 1948, the Act was amended. Section 5 as amended provides, 

“whoever not being a minor contracts a bigamous marriage which is void under section 4, 
shall on conviction be punishable with imprisonment for a term which may extend to seven 
years and shall also be liable to fine.” 

The original s. 8 was also repealed in 1948, and replaced by two new ss. 8 and 8A. 
They are in the following terms :— 

“8, Notwithstanding anything contained in the Code of Criminal Procedure, V of 1898, an 
offence under section 5 may be tried by any Court of a Presidency Magistrate or a Magistrate of 
the First Class. 

8A. Notwithstanding anything contained in the Code of Criminal Procedure, V of 1898, no 
Court inferior to that of a Presidency Magistrate or a Magistrate of the First Class shall try any 
offence punishable under section 6 or 7.” 

These sections are worded differently from each other and also from the original 
s.8. The Legislature must have made the change with some purpose. The inter- 
pretation of s. 8A does not present much difficulty. Itonly excludes the jurisdiction 
of 2nd and 8rd Class Magistrates to try offences punishable under ss. 6 and 7. ` 

The language used in new s. 8, which makes provision for the trial of offences 
under s. 5, is, however, materially different. If this section had not been there, 
then unders. 29 read with the Second Schedule to the Code these offences would have 
been triable only by a Court of Session, for they are punishable with imprisonment 
for 7 years. Section 8, however, states that they may be tried by. any Court of a 
Presidency Magistrate or a Magistrate of the First Class. In order to make them 
so triable, it was not necessary to use the words “‘notwithstanding anything con- 
tained in the Code of Criminal Procedure” ins. 8. Ifthe only object of the 
Legislature in enacting this section was that an offence under s. 8 may only be taken 
cognizance of by either a Presidency Magistrate or a Magistrate of the First Class, 
it would have been sufficient to say that an offence under s. 5 may be tried by any 
Court of a Presidency Magistrate or a Magistrate of the First Class. Under s. 29(7) 
of the Code, only these Magistrates would then have been competent to take cogni- 
zance of and try this offence and the provisions of the Code in this behalf would 
not have applied. Also in that case it was not necessary for the Legislature fo 
repeal the original s. 8 and to enact two new separate sections in its place. The 
object would have been achieved by inserting the fi “5” before the figure ‘6’ 
in the original s. 8. That amendment would have Bean sufficient to secure thatan, 
offence under s. 5 should be tried only by a Presidency Magistrate or a Magistrate 
of the First Class. i 

Mr. Lulla has urged and we are inclined to accept his submission that the words 
“notwithstanding anything contained in the Code of Criminal Procedure” in the 
present s, 8 were inserted with some other purpose and that is to make an offence 
under s. § triable at any place within the State. Such a provision is necessary in the 
eee of offences committed outside the State, which are also made punishable 

y s. 5. . 

` The words “Notwithstanding anything contained in the Code” are very wide and 
would include even the provisions of the Code contained in Chapter XV relating 
to the place of trial. If these provisions do not apply, then an offence under s. 5 
can be tried by any Presidency Magistrate or any Magistrate of the First Class, 
regardless of the place where it is committed. ea? 
” Under &. 5 of the Act, the Legislature has ‘made it an offence to contracta biga- 
mous marriage outside the State, if either or both the contracting parties to such 
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marriage are domiciled in the State. By this section, the Legislature has created 
a new offence. It must therefore be deemed to have intended to provide for the 
trial of such offences. If it is held that the words ‘‘Notwithstanding anything 
contained in the Code” in s. 8 do not include the provisions of Chapter XV and that 
the place of trial of an offence under s. 5 is to be determined in accoreance with the 
provisions of the Code, then as the offence of bigamy committed outside the State 
is wholly committed outside the local limits of jurisdiction of any Court in the 
State and as no consequence of it, such as is referred to in s. 179, ensues in the State, 
the offence cannot be taken cognizance of yy any Court in the State. Such an 
interpretation would defeat the Legislature’sobjectin enacting s. 4(b) and creating 
this special offence. 

Mr. Mengde has urged that the Legislature could not have intended to depart 
from the oftlinary provisions of law, so far as the offences committed within the 
State are concerned. But the Legislature had also to make provision for offences 
committed outside the State. As these could not be said to have been committed 
within the jurisdiction of any particular Court in the State, the Legislature evi- 
dently thought that the best course would be to make them triable by any Presi- 
dency Magistrate or any Magistrate of the First Class. The words used in s. 8 
“Notwithstanding anything contained in the Code” are wide and unambiguous and 
would include the provisions of Chapter XV. There is no justification for restrict- 
ing the words so general as referring to s. 29 only. A statute ought to be so constru- 
ed-that no part of it shall be ‘‘superfluous, void or nugatory” (The Queen v. Bishop 
of Oxford), Section 8 must therefore be interpreted so as to avoid s. 4(b) being 
rendered nugatory. This can only be done by giving the words ‘‘notwithstanding 
anything contained in the Code” in s. 8 of the Act their plain meaning, and thet is 
“notwithstanding anything contained in any section in the Code”, The provisions 
of the Code for determination of the place of trial will therefore not Apply in the 
case of offences punishable under s. 5. Such offences will consequently be justi- 
ciable throughout the State. 

With respect, we, therefore, do not agree with the view taken by Mr. Justice Shah 
in Bat Nirmalabai v. Revadas?. In our opinion an offence under s. 5 can be tried 
by any Presidency Magistrate or any Magistrate of the First Class, whether it is * 
committed within the territorial limits of his jurisdiction or outside it. 

Under s. 182 of the Code of Criminal Procedure, where an offence consists of 
several acts done in different local areas, it may be inquired into or tried by a Court 
having jurisdiction over any of such local areas. The learned Government Pleader 
and Mr. Lulla both contended that in the case of a bigamous marriage contracted 
outside the State by a person domiciled in the Bombay State, one of the ingredients 
of the offence under s. 5 read with s. 4(b) of the Act is that the offender must have a 
domicile in Bombay. It was therefore urged that as one of the acts constituting 
the offence, with-which, the respondent was charged, viz., taking up residence in the 
Bombay State, with intent to continue such residence permanently, was done in 
Bombay, the offence could be tried in Bombay under s. 182 of the Code. We do 
not think there is much force in this argument. Possessing a domicilein the State 
of Bombay cannot in our opinion be regarded as one of the several acts constituting 
the offence within the meaning of s. 182 of the Code. The offence essentially 
consists in contracting abigamous marriage. The criminal act is the marriage and 
not the possession of Bombay State domicile. When such a marriage is performed 
outside the Bombay State, no part of the offence can be said to have taken place in- 
the Bombay State. 

In view of our finding that the learned Magistrate had jurisdiction to try this 
offence, the application must succeed. Accordingly we set aside the order acquit- 
ting the respondent, and direct that the learned Magistrate should proceed fur- 
ther with the case in accordance with law. 

We are thankful to the learned advocates, who appeared in this case and parti- 
cularly to Mr. Halley for the assistance we received from them in this case. . - 


Order of acquittal. set aside. 


1 (1870) 4 Q. B. D. 245, 261. 2. (1958) %8 Bom. L. R. 249. 
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Before Mr. Justice Disi. 
SHRIPATI RAOJI KHOPARE v. VISHWANATH.* 
Hindu law—Alenation—Alienation by widow—Legal necessity—Sale by widow of small portion 
of husband's properity—Sale-deed merely stating that money required for pilgrimage to Benares— 
— Whether alienation justified by legal necesstty. 

A Hindu widow sold a small portion of her husband’s property by a sale-deed which recited 
that the widow required money for a pilgrimage to Kashi, i.e. Benares. On the question 
whether the alienation by the widow was justified by legal necessity :— 

Held, that in the absence of evidence other than the mere recital in the sale deed in support 
of justifying necessity, it could not be said that the object of the widow in go&g to Benares 
was for conferring spiritual benefit upon her husband, and, therefore, the alienation was not 
justifled by legal necessity. 

Hari Kissen Bhagat v. Bajrang Sahat Singh! and Bai Chanchal v. Chimanlal, referred to. 
Vasupxo and Ramchandra were two separated brothers who died respectively 
in 1903 and 1917. Vasudeo left a widow Laxmibai and seven lands. Between 
1904 and 1906 Laxmibai sold six lands to various persons and on April 6, 1908, she 
sold the remaining land to one Narayan for Rs. 200. The purpose of the latter sale 
was stated to be pilgrimage to Kashi. Ramchandra’s widow, Gangabai, adopted one 
Vishwanath (plaintiff) as a son to her deceased husband in 1922. Gangabai died in 
1927 and Laxmibai in 1941. 


On February 11, 1949, the plaintiff filed the present suit against Shripati (defendant 
No. 1) and others, challenging the various alienations made by Laxmibai alleĝing that 
the alienations were not supported by legal necessity and that he, as the nephew of 
Vasudeo, was entitled to recover possession of the property. Defendant No. 1 
was a purchaser of the land sold on April 6, 1906, from the nephew of Narayan who 
wos the original purchaser ofthe land. Defendant No.1 had purchased the land on 
May 1,1934,for Rs. 1,000. Defendant No.1 inter alia contended that the alienation 
. made by Laxmibai was for legal necessity. 


Tho trial Judge decreed the plaintiff’s suit and held that the alienation of April 
6, 1908, was not supported by legal necessity, observing, in his judgment, as 
follows :— 

“It has not been stated in the sale deed that she was going to Kashi for the spiritual benefit 
of her husband. If she went for her own benefit, that would not amount to legal necessity. 
See Purandai v. Jaynarayan (I. L. R. 4 AU. 482) and Shamdet v. Virbhandraprasad (I. L. R. 
43 All. 463). A pilgrimage by a widow to Kashi does not necessarily enure to the benefit of 
her husband’s soul. At least that has not been proved in this case. It has been held that a 
pilgrimage to Prayagji by a widow does not confer spiritual benefit on her husband nor even one 
to Benares. See Trivintsabas v. Ramsing (A. I. R. 1937 Oudh. 361) and Hari Kisanbhagai v. 
Bajarangsahat (13 ©. W. N. 644). 

Moreover, itis now well established that the actual Shradha of the husband and its periodical 
performances is essential and obligatory and for that purpose a widow can sell property but mere 
pilgrimages, though they be pious and virtuous acts, are neither essential nor obligatory and, for 
that purpose, widow can alienate only a small fraction of the property. See Sardarsing v. Kunj 
Biharilal ( [1922] A. I. R. P. O. 261) and Ganpat v. Tulashiram (3 Bom. L. R. 860). 

Applying those tests it cannot be said that the alienation in favour of Narayan Kulkarni was 
justified by legal necessity. Laxmibai sold the property for going to Kashi in March 1904, Novem- 
ber 1906 and again in April 1908. A widow cannot be allowed to liquidate practically the whole 
of inheritance in instalments like this by alienating a portion every time. I feel no hesitation 
to hold that no legal necessity has been showa for the, alienationin favour of Narayan Kulkarni.” 


Defendant No. 1 appealed to the High Court. 


-N. M. Hungund, for the appellant. 
R. B. Kotwal, for the respondent. 


"* Decided, April 7, 1966. First Appeal in Special Civil Suit No. 13 of 1949. 
No. 541 of 1951, from the decision of V. 8. 1 (1908) 13 C. W. N. 544. 
Desai, Civil Judge, Senior Division, Kolhapur," 2 (1928) 30. Bom. L. R. 685. ` ka 
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Drxtr J. This appeal is concerned with the question of the validity of an aliena- 
tion made by one Laxmibai on April 6, 1908. Laxmibai was the widow of one Vasu- 
deo. Vasudeo and Ramchandra were two separated brothers. Ramchandra died 
in 1917, Vasudeo having died previously in 1903. Ramchandra left a widow Ganga- 
bai, but no son, and the widow Gangabai adopted one Vishwanath as a son to her 
deceased husband in 1922. Gangabai died in 1927 and Laxmibai died in 1941. 
Vasudeo had left certain immoveable property consisting of some seven lands, includ- 
ing the suit land, which is Survey No. 654. Between 1904 and 1906 Laxmibai sold 
six lands to several persons and in 1908, she sold the suit land to one Narayan for a 
sum of Rs. 200. The sale-deed recites that Laxmibai required the amount for going 
upon a pilgrimage to Kashi. On February 11, 1949, Vishwanath filed the present 
suit challenging the several sliens tions made by Laxmibai and the basis of his claim 
was that th® alienations were not supported by legal necessity, and that the plaintiff, 
as the nephew of Vasudeo, the last owner, was entitled to recover possession of the 


property. 
Defendant No. 1 is a purchaser of the suit property from Krishnaji, a nephew of 
Narayan, who was the original purchaser of the property from Laxmibai, and he 
urchased the suit land on May 1, 1934, for the consideration of Rs. 1,000. Defendant 
: No. 1 contended, by his written statement, that the alienation made by Laxmibai 
was for legal necessity and he raised several other contentions. But since those con- 
tentions have not been agitated in this appéal, it is not necessary to mention them. 
The learned Judge held that the alienation of April 6, 1908, was not supported 
by legal necessity and made a decree in favour of the plaintiff, conditional upon the 
plaintiff paying to defendant No. 1 a sum of Rs. 1,500 which was the amount of 
improvements made by defendant No. 1. There was a usual order about mesne 
profits and costs of the suit. From that decree, defendant No. 1 has come up in 
appeal. 
the Court below, the plaintiff was called upon to prove his adoption. The 
learned, Judge recorded a finding in his favour, and that finding is not now challeng- 
ed in this appeal. The only question for decision is whether the alienation effected 
by Laxmibai on April 6, 1908, is justified by legal necessity. Now, the necessity as 
recited in the sale-deed is that the widow required money for a pilgrimage to Kashi, 
i.e. Benares. Mr. Hungund who appears for defendant No. 1 contends that, look- 
ing to the recital of necessity in the sale-deed, the Court below was wrong in holding 
that the alienation was not justified by legal necessity. In Mulla’s ‘Principles of 
Hindu Law’, llth edn., p. 183, it 1s stated in sec. 181A as follows : 

“A widow or other female heir may alienate anestate for certain religious or charitable pur- 
poses. These purposes may be divided into two classes, namely :— 

(a) The performance of the obsequial ceremonies of the deceased owner mentioned in ol. (4) 
below, and the payment of his debts mentioned in ol. (tv) below. 

(b) The performance of religious ceremonies of persons other than the deceased owner 
mentioned iu cl. (##) below, and religious or charitable acts which are supposed to conduce to the 
spiritual welfare of the deceased owner mentioned in ol. (tis) below. 

‘ The first class relates to acts which are essential and obligatory. The second class relates to 
aots which although not indispensable or obligatory are still pious purposes which conduce to the 
benefit of the soul of the deceased. As regards the second class, she can alienate a small portion 
oniy of the estate for the pious or charitable purpose she may have in view ;...” 

At page 184, cl. (iii) referred to above is as follows : 

“Religious or charitable acts which conduse to the spiritual welfare of her husband. These 

acts are not essential or obligatory.” 
It has been held that if a widow undertakes a pilgrimage to Gaya for performing her 
husband’s shradha or undertakes a pilgrimage to Pandharpur, these would be for the 
spiritual benefit of the husband and in performance of her duty to his soul. But it 
has been also held that if a widow undertakes a pilgrimage to Benares, then that act 
of hers does not fall within the spiritual benefit of the husband and in performance of 
her duty to his soul. With respect, I am unable to discover the point of distinction 
between a pilgrimage to Gaya and Pandhurpur, and a pilgrimage to Benares. If 
the object of the visit is ta confer spiritual benefit upon the soul of the husband, I 
do not see any reason why one should fall within the religious purpose and not the 
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other. But an old casein Hari Kissen Bhe gat v. Bajrang Sahet Singh has taken the 
view that a pilgrimage to Benares does not fall within the religious purpose of confer- 
ring spiritual benefit upon the husband. In my view, the true test, sppears to be that 
provided the ect of the widow is to confer spiritual benefit upon the husband, and she 

ives effect to her intention by alienating a small portion of the property, it should 

Il within the religious purpose contemplated by sec. 181A(2)(ii#). In this connection, 
I may refer to the observations of Mr. Justice Madgavkerin the case reported in Bat 
Ohanchal v. Chimanlal. This is what the learned Judge says (p. 687): 

‘*...Pilgrimages in general regarded as spiritual acts are not absolutely necessary but only 
at the most commendable ; and while the Courts do not disallow any expenditure reasonable 
under the circumstances out of the estate, they will also scrutinise with oare such expenditure 
particularly where it relates to distant pilgrimages, the expenses of which are not essential consi- 
dering the residence of the parties and the custom of the caste. Obviously a pilgrimage by a 
Gujarati Vaishnava to Dakore or by a Maratha to Pandharpur stands on a different footing to a 
pilgrimage by eitaer to Benares or to Rameshwar, if I may say so without disrespect to the ortho- 
qox Hindu view emphasised by Mukerjee J. in Khub Lal Singh v. Ajodhya Misser.” 
Undoubtedly, a widow has authority to aot for the spiritual benefit of her husband. 
But the act must be one for the spiritual benefit of her husband, and the alienation 
must be confined to a small portion of the husband’s estate. i 
‘ Now, in the present case, the only evidence in support of justifying necessity is the 
recital in the sale-deed. Ifthe view taken in Hari v. Bajrang is correct, then there 
is no doubt that this alienation is illegal. Again, if the view is correctly stated by. . 
Mr. Justice Madgavkar, then too this alien: tion would not be justified, and in a case 
where there is no evidence other than a mere recital in the deed of sale, I am not pre- 
pared to say that the object of Laxmibai in going to Benares was for conferring 
spiritual benefit upon her husband. This is apart from the fact that the religious’ 
act, although it conduces to the spiritual] welfare of the husband, is not an essential 
act or an obligatory act, I should have thought that unless the acta are essential 
or obligatory, they would not constitute legal necessity. But it appears that the 
view which has prevailed is that the act must be a religious act, and the act must 
confer spiritual welfare upon the husband. Again, the act must be confined to the 
alienation of a small portion of the husband’s estate. In the present cese, Laxmibai 
had alienated the six lands between 1904 and 1906. The only remaining Jand with 
her was the suit land and this land she sold in the year 1908. Hven assuming 
therefore that the suit land was a small portion of the property of Vasudeo, I am 
far from being satisfied that the object of Laxmibai in visiting Benares was to 
confer spiritual benefit upon the husband. If a pilgrimage to Benares does not 
constitute legal necessity, which was the decision in Hari v. Bajrang, there is no 
question that this alienation is not a justifiable one. In my view, therefore, the 
Court below was right in holding that the alienation of 1908 is not justified by legal 
necessity. 

This takes me to the cross-objections filed by the plaintiff. In this connection 
certain facts are worth repeating. The alienation of 1908 was for a sum of Res,-200. 
The alienation in favour of defendant No. lis for the consideration of Rs. 1,000,and 
the alienation has been chsllenged in the year 1949. Mr. Hungund argued that al- 
though the pleintiff’s adoption took place in 1922, the plaintiff did not file a suit until 
the year 1949. But it has to be remembered that Laxmibai, the alienor, lived up to 
the year 1941. Until 1941 the plaintiff could not have sued to recover possession of 
the suit land. It may well be that it was open to him to file a suit immediately 
thereafter. But the law of limitation allows a reversioner 12 years within which to 
bring a suit from the date of the death of the female owner. If that is so, there is 
no! much substance in the contention that the plaintiff didnot file a suit until the 
year 1949. ; 7.4 
' On the question of improvements, evidence was led. Defendant No. 1 stated in 
the course of his evidence that the land purchased by him was a fallow land, and that 
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he had spent about Rs. 2,000 to. Rs. 3,000 for the improvements. In oross-oxamina- 
tion ho admitted that although he had given this lend for improvements to a con- 
tractor, there was no written agreement and that he had not taken any receipts 
from the contractor. Nor had he got any accounts or notes. In answer to the ques- 
tion by the Court, he stated that at the time of his purchase, the income of the land 
was 4 to 6 maunds and at the date of evidence the ‘income was 10 to 12 maunds. 
He also stated that the land was worth Rs. 2,000. In support of his claim, he exa- 
mined the contractor Appa. Appa is, by occupation, a labourer. He said that he 
had taken the contract and had worked on the land for two years. He said that he 
had spent about Rs. 3,000 for the improvement. In crogs-examination ho stated that 
defendant No. 1 had paid him Rs. 3,000 in three or four instalments, but he had not 
passed any receipts. He also stated that about 30 or 40 people were working under 
him, and that he had not kept any ttippan. One obvious comment upon the evidence 
of defendant No. 1 as well as of Appa is that their evidence is entirely vague. There 
is no satisfactory evidence at all. A transferee is entitled to improvements under 
s. 51 of the Transfer of Property Act, and under that section the transferee has a 
right to require the person causing the eviction to have the value of the improvement 
estimated and paid or secured to the transferee. The amount spent for improvements 
is a fact within the special knowledge of the transferee and it is for him to lead satis- 
factory evidence in support of his claim. If defendant No.1 really spent Rs. 3,000 for 
the alleged improvements, one would expect some contemporaneous record about 
the amount having been so spent by him. Admittedly, there is no written evidence 
in the case and I it difficult to accept the evidence of Apps, the contractor, who 
is merely a labourer, that defendant No. 1 paid him Rs. 3,000 in three or four instal- 
ments. ¿However that may be, the fact remains that defendant No. 1 purchased 
the suit land in 1934 for Rs. 1,000. The evidence of the plaintiff is that the value 
of the land was, at the date of the suit, Rs. 4,000. According to defendant No. 1 

the value of the land was Rs. 2,000. But significantly enough, the learned Judge 
considered that the value of the land was Rs. 3,000. Now, defendant No. 1 was until 
eviction the owner of the property. He was a person who was in the best position 
to know about the price of the land, and if defendant No. 1’s estimate was that the 
price was Rs. 2,000. I would hesitate to accept the conclusion of the learned Judge 
that the value of the land was Rs. 3,000. It would seem that the learned Judge’s 
estimate was based partly upon the evidence of the plaintiff who stated that the value 
of the land was Rs. 4,000. But there is some explanation for the plaintiff's estimate. 
The plaintiff was challenging the alienation, and it may well be that in order to 

succeed, he would try to establish that the value of the land was much more than 
what it purported to be. In this state of the evidence, Mr. Kotwal for the plaintiff 
argues that the amount of improvements awarded by the learned Judge is plainly 
excessive. But Mr. Hungund for defendant No. 1 has supported the decree of the 
trial Court. There are, however, two facts which stand out and which are beyond 
dispute. The first is that the land was originally fallow, and that at the date of pur- 

chase, the income of the land was4 to6 maunds, while at the date of the suit, the in- 
come was 10 to 12 maunds. Ifthe land was fallow, and the income is doubled or more 
than doubled, one would be entitled to say that-the income has increased because of 
the improvement effected by defendant No. 1. A land which is fallow would not 
yield the income estimated, unless improvements had been effected by the owner of 
the land. The second fact is that while in 1934 the value of the land was Rs. 1,000, 
the value of the property at the date of the suit was, according to one estimate, Rs. 
2,000 and according to another, Rs. 4,000. Now, a land may appreciate in value’ 
either because there is a general rise in prices or the value may increase on account of 
the improvements made by the owner. Defendant No.1 is now sought to be evict- 

èd, and I think apart from the hae eda ala made by him and money actually 
spent by him, he would beentitled to some consideration in the shape of the in- 

crease in the value of the lands. If, of course, the value has increased merely as a 

result of increase in prices, that would be an entirely different situation, and there is 

no evidence in this case to show that the land has appreciated in value merely be- 


-causo of the general rise in prices. On the whole, therefore, I think that the learned . 


Judge was right in taking the view that defendant No, 1 was entitled to the am-: 
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ount spent by him for improvements, But aa I said earlier, there is no satisfactory 
evidence to prove the actual amount spent by him. If the case was one in which no 
evidence on this point was led in the Gourt below, then this would be a case clearly 
for remand. But in this case the trial Court has raised an issue and parties have led 
evidence. It is, therefore, possible to record a finding upon the evidence such as is 
led in this case. I am, therefore, inclined to take the view that defendant No. 1 
is entitled to the amount spent by him for improvements and also entitled to some 
consideration because of the inorease in prices as a result of those improvements. 
But I am not satisfied that the amount awarded by the Court below is correct. In 
point of fact, although defendant No. 1 has givena measure of the income, there is no 
evidence to show as to what that income would be in terms of rupees, annas and pies. 
Even so, I think, all things considered, that defendant No. 1 would be entitled to be 
paid a sum of Rs. 1,000 instead of Rs. 1,500 awarded by the Court belows 

The result of the aforesaid discussion is that the decree of the lower Court will be 
varied by substituting the figure of Rs. 1,000 in place of the figure of Rs. 1,500 in 
cl. (c) of the lower Court’s order. Subject to this variation, the decree of the lower 
Court will be confirmed. 

The appeal fails and is dismissed with costs. . 

The cross-objections partly succeed and they will be allowed in the sense indicated 
above, but without any order as to costs. Decree varied. 





Before Mr. Justice Dixit. 
KEVALDAS KILABHAIT v. COHHOTABHAI BHAILALBHAI PATEL.” 
Transfer of Property Act (IV of 1882), Seo. 68(£}—Debtor presently indebted to creditor gelivering 
to oreditor documents of title to immovable property—-Subsequent memorandum recording com- 
pleted transaction of equitable mortgage—Whether such writing constitutes contract between 
partiss and requires registration. 

If a debtor gives his doouments of title to immovable property to his creditor, when the 
debtor has already a debt to pay to the oreditor, the fact of delivery of the documents of 
title to the oreditor would raise a presumption of an equitable mortgage by déposit of title 
deeds. Tho fact that there was subsequently a memorandum recording the completed 
transaction of the equitable mortgage does not go to establish that the writing itself constitut- 
ed the contract between the parties and such writing is not required to be registered. 

The requisites of a mortgage by deposit of title-deeds are ; (1) a debt, (2) a deposit of 
title-deeds, and (8) an intention that the deeds shall be security for the debt. A transaction 
called an equitable mortgage by deposit of title-deeds may be made orally. In some 
cases, the documents of title are first deposited and an equitable mortgage effected, and 
subsequently a momorandum is prepared recording the transacton of the equitable mortgage. 
In cases in which there is first a deposit of title-deeds, followed by a memorandum, the 
question often arises as to whether the memorandum itself constitutes a contract between 
the parties. If the memorandum merely records a past transaction of an equitable 
mortgage, then the writing does not require to be registered. But, on the other hand, 
if the memorandum itself constitutes a contract or & bargain between the parties, then in 
such a cage, the writing would require to be registered. 

Ebrahim Hazi v. Off. Trustes!, referred to. 


Oxe Chhotabhai (defendant No. 1) who owed Rs. 12,000 to the firm of Keval- 
das Kilabhai, Bombay (plaintiff) executed a promissory note in favour of the firm. 
On February 23, 1945, defendant No. 1 made the following writing :— 

“Bombay, dated 28rd February 1945. 
Mesers Kevaldas Killabhai, 
Dear Sirs, 

I beg to record that yesterday the 22nd instant, I deposited the Title Deeds of my house 
situate at Nadiad in Pati Ratanji, Dumral Bazar, Limbasin Khadi bearing Nadiad Municipal 
Ward No. 1, House No. 72, Tika No. 10 and City Survey No. 51/25 part mentioned in the list 
below as and by way of Equitable Mortgage for securing the sum of Rs. 6000 and interest being 
part of the amount due under the Promissory Note dated Kartak Sud 1st S. 2000 passed by my ` 
firm Messrs. Jasbhai Chhotabhai by their partners, i.e. myself and my partner Jasbhai Vithal- 

* Decided, April 14, 1955. Firat A in Special Civil Suit No. 54 of 1949. 

No. 587 of 1951, from the decision of R. K. 1 [1837] A. I. R. Cal. 741. 
Saklikar, Civil Judge, Senior Division, Nadiad, 3 
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-bhai for Rs. 12001 and interest. The said deposit was made in the office of Messrs. Choksey 
and Co., Solicitors, in the presence of Mr. M. B. Choksey, Solicitor, 
- List of Title Desde. 

(1) Mortgage without possession in Gujarati language dated lst April 1933 passed by Patel 
Shankarbhai Revandas and Patel Ishwarbhai Revandas to Patel Chhotabhai Bhailalbhal. 

(2) Sale deed of half share of the said house dated 19th October 1938 by Patel Ishwarbhai 
Revandas to Patel’ Chhotabhai Bhailalbhai. 

POE Tai thfully, 


Patel Chhotalal Bhailalbhai 
(in his own handwriting).” 

. The plaintiff filed a suit on the Original Side of the High Court on the strength 
of the promissory note passed by defendant No.1 and on'September 2, 1947, a decree 
was passed in favour of the plaintiff. The plaintiff then applied for permission to 
file a separate suit on the equitablemortgage under O.I, r. 2, of the Civil Procedure 
Code, 1908, and the permission was granted on May 15, 1947. The plaintiff filed the 
present suit on July 11, 1949, against defendant No. 1 and others to enforce the 
equitable mortgage. Defendant No. 1 inter alia contended that the writing dated 
February 23, 1945, was not legal and was inadmissible in evidence. The trial Judge 
dismissed the plaintiff's suit observing in his judgment as follows :-— 

“I must come to the conclusion that in this case the mortgage was not made by orally de- 
positing the title deeds with the plaintiffs. The mortgage was made by a writing. That writing is 
exh. 33. It is essentially an instrament by whioh itself the mortgage was made. The contents of it 
are false as far as the story of depositing the title deeds is concerned. Exhibit 33 seems to have 
been worded contrary to the facts of the case simply to give it a cloak ofa memorandum. In short, 
therefore, the mortgage is not made by deposit of title deeds. It is made by writing, exh. 33. It 
is not registered as required by law and the result is that it is not admissible in evidence and 
it does not oreate any security in favour of the plaintiffs. It is not the case of the plaintiffs that 
the unsecured amount should be given to them. The amount covered by this alleged mortgage 
is included in the High Court decree in suit No. 1870 of 1947. The suitis only for sale of the 
mortgaged property and as such it will have to be dismissed.” 


The plaintiff appealed to the High Court. 


V. N. Chhatrapati, for the ‘appellant. l 
N. R. Oza, with R. D. Patel and 4. T. Patel, for rospondents Nos. 1 and 3. 


Dıxır J. This appeal arisesfrom asuit torecover Rs. 7,500 at the foot of an equi- 
table mortgage made by defendant No. 1 in favour of the plaintiff. The ciroumstances 
giving rise to the suit out of which the appeal arises are briefly these. 

The plaintiff is a firm under the name and style of Kevaldas Kilebhai, Bombay. 
Chhotabhai Bhailalbhai, who is defendant No. 1, owed monies to the plaintiff firm 
in the sum of Rs. 12,000 and odd, and for the amount, he executed a promissory 
note in the plaintiff's favour. It seems that the plaintiff firm filed a suit on the Ori- 
ginal Side of this Court, and a decree was passed in plaintiff’s favour on September 2, 
1947, in suit No. 1370 of 1947. The plaintiff applied for permission to file a separate 
‘suit on the strength of the equitable mortgage under O. I, r. 2, and the permis- 
sion was granted on May 16, 1947. The plaintiff has, accordingly, filed this suit 
on July 11, 1949, to enforce the equitable mortgage. 

` Defendant No. 1 filed a written statement, and his principal contention was that 
no equitable mortgage was made in plaintiff’s favour. He contended that documents 
were not deposited with the plaintiff with the intention of making an equitable mort- 
gage,andhis further contention was thatthe writing, exh.33, was taken from himas a 
result of fraud and misrepresentation. Lastly, hecontended thatthe writing exh. 33 
was not lega] and was inadmissible in evidence. Defendants Nos. ? and 3 are sub- 
sequent purchasers of the suit house. Defendant No. 2 did not file a written state- 
ment. Butthe contentions of defendant No.3 were similar to those of defendant No. I. 

On the contentions of the parties, the learned Judge raised several issues and, in 
the end, he dismissed the plaintifi’s suit. The principal ground on which the suit 
failed was that the writing dated February 23, 1945, was not legal and was not ad- 
missible in evidence, because, according to the learned Judge, it did not create an 
equitable mortgage, as it was not registered. Feeling eggrieved by the decree, the 
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plaintiff has come up in appeal and on the plaintiff’s behalf Mr. Chhatrapati has con: 
tested the finding of the lower Court on issue No. 4. : 

Tt is contended by Mr. Chhatrapati that the lower Court was wrong in taking the 
view that the writing dated February 23, 1945, was not legel and was not admissible 
in evidence. Now, there is no dispute that defendant No. 1 owed monies to the 
plaintiff firm. It is not in dispute thet defendant No. 1 owed in that way to the 
plaintiff firm a sum of Rs. 12,000 and odd.’ It is also not in dispute that defendant 
No. 1 had executed in favour of the plaintiff firm & promissory note for the said am- 
ount. The question which arises for decision is whether the writing, exh. 33, itself 
created an equitable mortgage and was inadmissible for want of registration. If the 
writing did not require registration, the plaintiff's claim must succeed. If the writ- 
ing did require registration, then the plaintiff’s claim must fail, and there is no other 
question argued in this appeal. 4 

Now, the expression “equitable mortgage” is defined in the Transfer of Property 
Act. Section 58(f) of that Act runs as follows : 


“Whero a person in any of the following towns, namely, the towns of Caloutta, Madras and 
‘Bombay, and in any other town whioh the Provincial Government concerned may, by notifloa- 
tion in the Official Gazette, specify in this behalf, delivers to a creditor or his agent documents 
of title to immoveable property, with intent to create a security thereon, the transaction is called 
& mortgage by deposit of title-deeds.” 


The requisites of a mortgage by deposit of title-deeds are: (1) a debt, (2) a deposit 
of title-deeds, and (3) an intention that the deeds shall be security for the debt. 
Mr. Oza doos not dispute that there was a debt which defendant No. 1 owed to the 
plaintiff. Mr. Oza also does not direpute that e deposit of title deeds was made in 
this case. The two conditions, therefore, are satisfied in this case. But°his con- 
‘ tention is that, according to the 3rd requirement, there must be an intention that the 
deeds shall be security for the debt, and in this case that intention is expressed in the 
writing, exh. 33. It is, therefore, necessary first to refer to the terms of the writing. 
The writing, exh. 33 runs as follows : 
“Bombay dated 23rd February 1945. 
Messrs. Kevaldas Killabhai, 

Dear Sirs, 

I beg to record that yesterday the 32nd instant, I deposited the Title Deeds of my house si- 
tuate at Nadiad in Pati Ratanji, Dumral Bazar, Limbasin Khadi bearing Nadiad Municipal Ward 
No. 1, House No. 72, Tika No. 10 and City Survey No. 51/25 part mentioned in the list below as 
and by way of Equitable Mortgage for securing the sum of Rs. 6000 and interest being part of the 
amount due under the Promissory Note dated Kartak Sud Ist 8. 2000 passed by my firm Messrs. ° 
Jasbhai Chhotabhai by their partners, i.6. myself and my partner Jasbhai Vithalbhai for Rs. 1,001 
and interest. The said deposit was made in the office’of Messrs, Choksey & Co. Solicitors, in the 
presence of Mr. M. B, Choksey, Solicitor. . 

List of Title Deeds. 

(1) Mortgage without possession in Gujarati language dated Ist April 19388 passed by Patel 
Shankarbhai Revandas and Patel Ishwarbhai Revandas to Patel Chhotabhai Bhailalbhai. 

(2) Sale Deed of Half share of the said house dated 19th October 1938 by Patel Ishwarbhai 
Revandas to Patel Chhotabhai Bhailalbhai. : 

Yours faithfully, 
Bd/- 
Patel Chhotalal Bhailalbhai, 
(in his own handwriting).” 
The writing referred to above shows that the title-deeds were deposited with the 
plaintiff on February 22, 1945, and the writing was executed by defendant No. 1 
-on February 23, 1945. The Court below has taken the view that the writing, exh. 33, 
constituted a contract between the parties, and the question for decision is whether 
‘that view is right. 
In the plaint, which the plaintiff filed, the date of the equitable mortgage is given 
as February 23, 1945. Again, in paragraph 2 of the plaint, itis recited: ` 

“Thereof Rs. 6000 and interest has been secured as per the mortgage security relating to 

the house referred to in para. 1 herein of one said house on date 23-2-1945.” 
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So far, therefore, as the plaint goes, the plaintiff firm says that the date of the equita- 
ble mortgage is February 23, 1945. This is a.circumstance in favour of the contention 
of defendant No. 1, and the Court below has relied upon this circumstance. At 
the trial, evidence was given on behelf of the plaintiff. It appears that the plaintiff 
firm consists of three partners, viz. Chimanlal Kevaldas, Bhailelbhai Kuberdas and 
Ambalal Maganlal. It wouldappear from the notes of evidence in suit No. 1370 of 
1947 that Chimanlal Kevaldas was examined on behalf of the plaintiff firm in suit 
No. 1370 of 1947. This would appear from exh. 37 in this case. In this suit, both 
Bhailalbhai and Ambalal have been examined. The second circumstance on which 
the lower Court has relied is the evidence of Bhailalbhai. Bhailalbhai’s evidence is 
that defendant No. 1 has created a mortgage by a-writing, the writing being made in 
Bombay. He stated thet defendant No. 1 came with documents of title when Bhai- 
lalbhai and® Ambalal were present. He stated that they (meaning Vithalbhai and 
defendant No. 1) had come with documents of title on the same day, and on the same 
day the writing was made in solicitor’s office. In cross-examination he stated that 
the documents of title were given to him on the same day and then he went to the 
solicitor’s office. The documents were given to him in his firm and then he went 
with all the documents to the solicitor’s office. Towards the end of his evidence, he 
stated as follows : : ; 

“The documents were given to us in our firm and with them we went to Solicitor’s office. 
It is false if it is written in the equitable mortgage deéd that the title doeds were given on a 
previous day.” 
The learned Judge, therefore, relied upon the evidence of Bhailalbhai and the recital 
in the plaint in order to come to the conclusion that the equitable mortgage was 
effected*on February 23, 1945. But at the trial, another partner, by name Ambalal, 
was also examined on behalf-of the plaintiff firm,and he said that the documents of . 
title for equitable mortgage were given to him at Bombay on February 22, 1945. 
His evidence was that the two documents were given to him in the firm’s office, 
where all the terms were settled and then he went to the office of the solicitor Mr. 
Choksey, and: he asked the solicitor, “Should I take the documents ?” and the solicitor 
said that he should take them. According to Ambalal, the solicitor asked him to see 
him on the next day for having a document, and the document was then made, and 
in his presence it was executed by defendant No.1. In oross-examination he stated 
that it was not true that, as stated in the plaint, documents were given on 23rd, 
and that it was not true that Chhotabhai had come to him on 23rd at Bombay, 
Chhotabhai having come to him on 22nd. The evidence of Ambalal, when analysed, 
shows that, according to the witness, the documents were deposited with the plaintiff 
firm on February 22, 1945, while the writing, exh. 33, was executed in the office of 
the solicitor by defendant No. 1 on February 23, 1945. The Court below has accept- 
ed the evidence of Bhailalbhai and has rejected the evidence of Ambalal as being the 
evidence of a liar. It is also necessary to refer to the evidence of defendant No. 1. 
Defendant No. 1 stated that he gave the documents to Vithalbhai in order that a loan 
may beraised forhim. According to defendant No. 1, Vithalbhai gave the documents 
to Ambalal Maganlalat Bombay, and Vithalbhai asked defendant No. 1 to wait for 2 or 4 
days, and then defendantNo. 1 went on February 23, 1945, tothe firm of the plaintiffs. 
He stated that when he and others went to the solicitor’s office on 23rd, he gave the 
documents to the solicitor. The solicitor said that if he gave the documents on 23rd, 
they would require to be registered, and according to defendant No. 1, so one date 
anterior, i.e., 22nd, was written. In the course of his cross-examination, defendant 
No. 1 stated that Ambabal Maganlal gave him these documents at the solicitor’s 
office and so he stated that Vithalbhai gave these documents to Ambalal. With 
reference to the writing, exh. 33, he stated, “T signed exh.33 after knowing full well 
the contents of it.” According to defendant No. 1, he does not know English. 
Now, if defendant No. 1 signed the writing, exh. 33, after knowing full well the con- 
tents of the writing, it is hard to believe that he would not protest when he knew that 
the writing stated that the documents were deposited “yesterday”, i.e. on February 
22, 1945. But Mr. Oza argues that defendant No. 1 does not know English, and so 
his statement should not be taken at its face value. But I am unable to accept this 
argument. Even if a person does not know English, it does not mean that he does 
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not understand the contents of a writing, when the contents are explained to him 
in Gujarati. The writing was executed in the office of the solicitor. He admitted 
that the solicitor talked with him in Gujarati, and I find it difficult to accept the con- 
tention that, although he signed the writing, exh. 33, he signed it without knowing 
full well the contents of the writing. 

The position, on the evidence, therefore, is this. In favour of defendant No. 1 
is the fact that the plaint mentions February 23, 1945, as the date of the equitable 
mortgage. In favour of defendant No. 1 is also the evidence of Bhailalbhai who stat- 
ed that the mortgage was created on February 23, 1045. As against this evidence, 
is the evidence of Ambalal, and Ambalal’s evidence was that the documents of title 
were given to him at Bombay, first on February 22, 1945, and the writing was execut- 
ed on February 23, 1945. That the documents were given to Ambalal prior to 
February 23, 1945, can also be gathered from the evidence of defendant Nv. 1 himself. 
Defendant No. 1, in his evidence, stated that, Vithalbhai gave the documents to Amba- 
lal at Bombay and some two or four days after that, he went, on February 23, 1945, 
to the firm of the plaintiffs. It is clear, therefore, thatthe doouments of title were given 
to Ambalal, a partner in the plaintiffs’ firm, prior to February 23, 1945. This position 
receives indirect support also from the evidence of Chimanlal Kevaldas, who, when 
cross-examined in suit No. 1370 of 1947, stated that it was true that there was 
an equitable mortgage on February 22, 1945. This would be seen from exh. 37. 
Iy this state of the evidence, I must hold that the documents of title were given to 
Ambalal, i.e. to the plaintiff firm, prior to February 23, 1945. It is true that 
Bhailalbhai, Ambalal and defendant No. 1 met in the office of the solicitor on 
February 23, 1945, when the writing, exh. 33, was executed. But on the evidence, 
it is not possible to hold that the documents of title were, for the first time, depo- 
. sited in the office of the solicitor on February 23, 1945. This conclusion has an im- 
portant bearing upon the question of law, which is, whether the writing, exh. 33, 
required registration. 

Now, a transaction called an equitable mortgage by deposit of title-deeds may be 
made orally. In some cases, the documents of title are first deposited and an equi- 
table mortgage effected, and subsequently a memorandum is prepared recording the 
transaction of the equitablemortgage. In cases in which there is first a deposit of 
title deeds, followed by a. memorandum, the question often arises as to whether the 
memorandum itself constitutes a contract betwen the parties. If the memorandam 
merely records @ past transaction of an equitable mortgage, then the writing does not 
require to be registered. But, on the other hand, if the memorandum itself consti- 
tutes a contract or a bargain between the parties, then in such a case, the writing 
would require to be registered, and the question for decision in this appeal is whether 
the writing, Ex. 33, constitutes a contract between the parties. 

Now, in this connection one has to bear in mind certain other facts. Prior to 
February 22, 1945, defendant No. 1 was a debtor, and the plaintiff firm, a ore- 
ditor of defendant No. 1. On the evidence, I have already held that the documents 
of title were deposited with Ambalal prior to February 23, 1945. Now, the docu- 
ments of title must have been deposited with Ambalal for some purpose. The 
plaintiff firm had a money claim against defendant No. 1, and when documents of 
title are given to a creditor, it is, I think, reasonableto infer that the intention on 
the part of the debtor is to create security in respect of the loan. One does not give 
one’s documents of title to another in these circumstances, unless the intention is to 
create security in respect of the debt. Mr. Oza argues that the intention is to be 
gathered, from the writing and from the surrounding circumstances. So far as the 
writing, exh. 33, goes, it recites that defendant No. 1 deposited the title deeds on 
February 22, 1945, and this seems to be consistent with defendant No. 1’s own evi- 
dence in this case. This is also consistent with the line of cross-examination adopted 
by defendant No. 1 himself while cross-examining Chimanlal Kevaldas in Suit 
No. 1370 of 1947. If, therefore, the documents of title were given to Ambalal, a 
partner in the plaintiff's firm, prior to February 23, 1945, when defendant No. 1 
was a debtor of the plaintiff firm, it is, I think, not a violent inference to draw that 
the intention on the part of defendant No. 1 was to give security in respect of his 
debt. The question of intention is not easy to decide. Intention cannot be proved 
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by positive evidence. Intention hss to be inferred from ‘the circumstances of the: 
case. But if a debtor gives his documents of title to the creditor, when the debtor 
had already a debt to pay to the creditor, the fact of delivery of the documents of 
title to the creditor would raise the presumption of a mortgage. If, therefore, the 
documents were given to Ambalal on February 22, 1945, when defendant No. 1 
was a debtor of the plaintiff firm, there is no doubt that the intention was to create 
security in respect of that debt in relation to the documents of title, and the fact, 
that there was subsequently a memorandum, suchas the writing, exh. 33, in the present 
case, does not go to establish that the writing itself constituted a contract between 
the parties. That is because a transaction was already complete, and the transaction 
was not completed by the execution of the writing. 

The only difficulty which I have felt again and again in the course of the hearing 
of this appeal is a statement in theplaint and the evidence of Bhailalbhai which says 
that the equitable mortgage was executed on February 23, 1945. But, in a sense, 
thatis also correct, because the writing, exh. 33, isa memorandum bearing date February 


. 23,1945. The writing, exh. .33, istherepository of the transaction already completed, 


and if the lawyer who drafted the plaint put the date of the equitable mortgage as 
February 23, 1945, without reading the contents of the writing, exh. 33, I can only 
say that he has bungled in the case. This is a just claim and go a justifiable claim, 
though put upon an unjustifiable basis, and when all the facts are properly analysed 
and understood in their proper perspective and in their proper context, I am clear 
that the title deeds were deposited with the plaintiff’s firm represented by Ambalal 
on February 22, 1945, and that was the transaction of the equitable mortgage, and 
the writing, dated February 23, 1945, was merely a memorandum recording the 
complete transaction of February 22, 1945. Under these circumstances, I do not 
attach importance to the recital in the plaint, nor to the evidence of Bhailalbhai. 
But I prefer to accept the evidence of Ambalal and I accept his evidence for the 


. reason that admittedly, on the evidence, these documents of title were given to Amba- 


lal by Vithalbhai, and this is admitted by defendant No. 1. In my view, therefore, 
the lower Court was wrong in coming to the conclusion that the writing, cxh. 33, 
constituted a contract between the parties. I hold that prior to February 23, 1945, 
the documents of title were delivered to Ambalal, and the writing, exh. 33, merely 
represented the completed transaction between the parties. 

Mr. Oza for defendant No. 1 referred to a case reported in brahim Hazi v. Offl. 
Trustee’, The writing which the Court was considering in that case is set out at page 
744, and on a construction of the writing, the Court came to the conclusion that the 
letter embodied the terms of the loan and that it was contemporaneous with the 
transaction, being accompanied by the delivery of title deeds and so it required re- 
gistretion. Several cases have been referred to at page 743 of the report, and, in 
substance, the principle which these cases establish is that if the writing constitutes 
the contract and embodies the terms of the contract, then the writing would réquire 
to be registered. But if the writing is preceded by effecting the transaction of an 
equitable mortgage, then the writing would not require to be registered. In the 
present case, the writing, exh. 33, shows that the documents of title were deposited 
on February 22, 1945, and the writing recites that they were deposited for securing 
the sum of Rs. 60, 000 and interest. It is true that a deposit was made in the office 
of the solicitor. But that was a second deposit made in the presence of the solicitor. 
But that does not displace the deposit of title deeds already made with Ambalal. 
Reading the writing, exh. 33, fairly and in the light of the oral evidence recorded in 
the case, I am satisfied that the writing, exh. 33, does not constitute a contract bet- 
ween the parties. It is merely a record of the transaction already completed, and, 
in my opinion, therefore, the writing, exh. 33, does not require to be registered. In 
view of this conclusion, I think, I must differ from the Court below and hold that the 
writing, exh, 33, does not require registration. If itdoes not require registration, it is 
clear that the plaintiff’s claim must succeed. . 

In the writing, exh. 33, twodocumentshave been mentioned—a mortgage and asale- 
ies ane sale-deed is as a the half share of one of iio two POE and 
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it appears from the record that the other share was purchased by the plaintiff at a 
court-sale in 1939. This was prior to the date when the equitable mortgage was 
effected. It is true that the sale certificate was not given by defendant No. 1 along 
with the two documents mentioned in the writing, exh. 33. But it has been held in 
Surendramohan Ray Chaudhuri v. Mahendranath Banerji! that an equitable mortgage, 
by deposit, may be valid even if only some of the material documents of title to the 
property have been deposited. In the present case, defendant No. 1 had a completed 
title to the whole of the property, partly by a private purchase, and partly, by a Court 
purchase. There is no doubt, therefore, that defendant No. 1 intended to give, 
and gave by way of security, the house described in the writing , exh. 33. 

The result of the aforessid discussion is that this appeal must succeed. 

The appeal will, therefore, be allowed, the decree of the Court below reversed and 
there will, accordingly, be a preliminary mortgage decree in favour of she plaintiff 
in terms of para. 98of the plaint. The plaintiff will be entitled to interest at 4 per 
cent. from the date of suit and not at 6 per cent. ae claimed by him. The plaintiff 
will be entitled to recover from the defendants costs of the suit as Sol as of the appeal. 

Appeal allowed. 


ORIGINAL CIVIL. 


Before Mr. Justice Desat. 
THE BANK OF INDIA, LTD. v. RUSTOM FAKIRJI COWASJEE. * 
Construction of documents—Intention— Resolution by directors of company to allow company to borrow 
amount from bank on security of promissory note signed by defendant in favour of company and 
endorsed by oompany in favour of Bank—Declaration in resolution that fined and liquid assets 
of company fres from encumbrances and an undertaking that such asssts would not be charged, 
hypothecated or incumbered while company indebted to Bank—Promissory note mads by defendant, 
endorsed by company in favour of Bank and by continuity letter defendant and company agreeing 
that promissory note to be regarded as continuing seourtty— Whether charge created on assets of 
company under resolution, pramtssory note and continutty letter—Construction of contract or 
desd—Iniention of parties how to be gathered—Promissory note given as security by way of 
guaranise—Place where contract of guarantes takes p/ace—sS pecific place in case of maker of pro- 
missory nots other than where he resides or carries on business—Burden of proof on maker to 
show that presentment could be mads at that place—Naegotiable Instruments Act (XXVI of 
1881), Seo. 69. 
‘A company wrote to the plaintiff bank requesting it to allow the company to open a cash 
credit overdraft account for Rs. 5 lacs, and stated that the defendant had agreed to stand 
surety for the amount. This application for cash-credit facility was sanctioned by a resolu- 
tion passed by the directors of the company under which it was resolved to borrow from time 
to time from the plaintiff by way of demand cash-oredit up to a limit of Rs. 5 laos on the seou- 
rity of a demand promissory note for Rs. 5 lacs signed by the defendant in favour of the com- 
pany and endorsed by that company in favour of the plaintiff and a negative lien on all 
fixed and liquid assets of the company. By that resolution fhe company declared that all 
its fixed and liquid assets were free from inoumbranoces and undertook that the same would 
not be charged, hypothecated or incumbered in any way while the company was indebted 
to the plaintiff without the previous consent of the plaintiff in writing. The defendant made 
& promissory note and it was endorsed by the company in favour of the plaintiff. By a 
writing in the nature of a continuity letter the defendant and the company in consideration 
of the agreement by the plaintiff to open the oash-credit. account in favour of the company 
agreed that the promissory note was to be regarded as a continuing security and be enforceable 
for all moneys which might at any time thereafter beoome due or owing to the plaintiff. 
The company delivered to the plaintiff the promissory’note, the continuity letter and a copy 
of the resolution. In a suitby the plaintiff against the defendant to recover a sum of Rs. & 
lacs and odd alleging that the defendant had rendered himself liable to pay to the plaintiff 
this amount which was advanced by the plaintiff in the: cash-credit accoynt to the company, 
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the question arose whether on a proper construction of the documents relied on by the 
plaintiff, viz. the company’s letter making a request for the loan, the resolution passed by 
the board of directors of the company, the promissory note and the continuity letter, a 
charge was created on the fixed and liquid assets of the company :— 

Held, that no charge on any assets of the company was created to secure the loan by the 
plaintiff and the only right that the plaintiff acquired in that transaction quod the company 
as security for the loan was an undertaking by the company whereby it bound itself to keep 
all its assets unencumbered till the loan was discharged. 

No precise form is required for creating a charge or a mortgage whether on immoveable 
property or moveable property and it is sufficient if it clearly appears to have been the in- 
tention of the parties to create a charge or mortgage onthe property, and in ascertaining tho 
intention, “the form of expression, the literal sense is not to be so much regarded as the real 
meaning which the transaction discloses’ —Hanoomanpersaud Panday v. Mussumai Babooss 
M. Kodhweres'. 

In construing a contract or deed the Court does not permit itself to be influenced by the 
mere form of the expression used by the parties but is always concerned with the substance 
of the writing and for that purpose construes the%same according to’ the real inention of the 
parties as expressed in the writing and in the light of such other facts and circumstances 
attending the transaction as may be relevant. The question is not of applying merely a 
formal test, regard is had to the substance of the transaction. The intention of the 
partiesis not to be gathered by looking only at the ostensible nature of the expressions 
used by them or from the absence of any specific formal expression suoh as charge, or 
mortgage, when the case relates to any transaction of such a nature. It has to be legiti- 
mately ascertained from that which they have chosen to state in express words or by 
reasonable and necessary inplication of the language used and after paying sufficient 
regard to the setting in which they ‚sre found and the relevant circumstances attending 
the transaction. 

The main question to be determiued in cases of this nature ia whether the parties have 
clearly expressed their intention to create a charge or any other incumbranice on the property 
in question or have merely uged some expressions which are in the nature of personal assu- 
rances or undertakings which although of binding effect give no right to the promises to 
proceed against the property itself by bringing it to sale. The inquiry must, in the first 
instance, consist of a careful and searching examination of the writing itself, with particular 
reference to the extent of the rights which the obligee has reserved for himself, and the res- 
triotions it puts on the right of the obligor in respect of the property in question. The ques- 
tion becomes easier of solution if it is borne in mind that the first thing to be ascertained is : 
Have the parties stated that a right of the nature of an incumbrance is being created with the 
intention of enabling one party to enforce the same by proceeding against the property, that 
is, by bringing it to sale. The writing need not contain any express words giving the obligee 
the power of bringing the property to sale as the means of securing payment of the moneys 
advanced but there must be sufficient language in the writing itself from which such power 
may reasonably be implied. 

W. Martin v. Pursram®, Bolakes Lal v. Ohowdhry Bungses Singh’, Rajkumar Ramgopal 
Narayan Singh v. Ram Dutt Ohowdhry', Kishan Lal v. Ganga ‘Rami, Jawahir Mal vw. 
Indomats*, Narain Dass v. Murli Dhar’, Ganga Prasad v. Ratan Chand*, Dau Bhatroprasad v, 
Jugalprasad®, Janardhan v. Anant, Nathan Lal v. Durga Das, Rangampudi v. Venkate- 
swarlu'3, Manohar Lal v. Ratan Lal, Najibulla Mulla v. Nusir Mistry'4, and Mohini Debt 
v. Purna Sashi, referred to. 

If a promissory note and a continuity letter are given as security by way of guarantee for 
repayment of a loan to a third party as a part of the tripartite agreement, the contract of 
guarantee takes place where the guarantor gives his promise to perform the obligation or dis- 
charge the liability of the third person in case a default is made. The question that the Court 
pute to itself in such a oase is: Where did the defendant (guarantor) agree with the plaintiff 
(oreditor) to perform the promise or discharge the liability of the third party (principal 
debtor) ? 


(1856) 6 M. I. A, 393, 411. 9 [1942] Nag. 263. 
1867) 2 H. C. R. 124. 10 Faos) I. L. R. 32 Bom. 386, 
1867) 7 W. R. 309. 8. 0. 10 Bom, L. R. 575. 
(1870) 5 Beng. L. my 264, F.B. 11 (1930) I. L. È. 52 All. 985. 
(1800) I. L. R. 18 All. 28. 12 [1984] A. I. R. Mad. 713. 
1914) I. L. R. 36 alk 201. 18 ars A. T- R. Lah. 440. 
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The specified place in case of the maker of a promissory note would sometimes be where he 
rosides or carries on his business. Where, however, the specified place is other than this, 
before the maker can resist liability under the provisione of s. 69 of the Negotiable Instru- 
ments Act, 1881, it should be shown that the presentment could have been made to him at 
that place. 

Mohd. Hayat Khan 1. Khair Diu! and Firm Muni Lal v, Kalam Singh’, agreed with. 

A oreditor is not bound to insist upon any particular kind of security from the principal 
debtor. It is only when he takes some security from the principal debtor that the surety 
can claim a right to the benefit of tnat security. If a creditor takes a seourity from the 
principal debtor it is his duty to see that that security remains enforceable against the princi- 
pal debtor, and if any formalities are required by law in conection with that security, it would 
be his duty to see that sucn formalities are observed. But more than this the oreditor is 
under no obligation to do. 


On May 26 1947, the Ambica Air Lines, Ltd., wrotetothe Bank of India, Ltd., 
(plaintiffs) requesting the latter to allow the airline company to open a cash- credit 
overdraft account for the sum of Rs. 5,00,000 in order to enable it to cope with the 
expansion of its air services and stated in that letter that Rustom Fakirji1 Cowasjee, 
(defendant) who was a director of the airline company had agreed to stand surety 
for the amount. This application for cash-credit facility was sanctioned by the 
plaintiffs. On June 5, 1947, the board of directors of the airline company A passed 
the following resolution : 

“RESOLVED that the company do borrow from the Bank of India Ltd. from time to time 
by way of demand cash credit to the extent of Rs. 5,00,000 on the following terms :— 

Limit :—5,00,000. 

Term :—Demand— not exceeding one year. 

Rate of interest: $% over B. R. Min. 34% per annum. 

Socurity :—1. Demand promissory note for Rs. 5 laos signed by Mr. Rustom Fakirji 
Cowasjeo in favour of the company and endorsed by the company in favour of the Bank. 

2. Negative lien on all fixed and liquid assets of the company. 

The necessary documents in connection with this advance be executed by Seth Vithaldas 
Kanji and Rao Bahadur. J: agmal Raja, two of the Directors of the company, the company’s com- 
mon seal be affixed thereto in their Besssnns and they may be countersigned by the managing 
agents, 

The company hereby declares that all its fixed and liquid assets are now free and unencuimber- 
ed and undertakes that they will not be charged hypothecated or encumbered in any way while 
the company is indebted to the Bank without the previous consent of the Bank in writing. 

It is further resolved that the said cash credit account be.operated upon by the managing 
agents: M/s Govindji & Sons. 

It is further resolved that as the Chairman of the company, Seth Haridas Madhavdas is on 
leave due to sickness, Seth Vithaldas Kanji, be and is hereby authorised to sign as acting Chair- 
man the certified copy of the resolution for submission to the Bank”. 

The defendant made a promissory note dated June 6, 1047, which was in the 
following terms : - 

“On demand I, Rustom F. Cowasjee promise to pay Ambica Air Lines Ltd. or order within 
the Bank of India Ltd. the sum of Rupees five lacs together with interest on such sum from this 
date at the rate of half per osent. over Bank Rate minimum, 3} per cent. per annum with half 
yearly rests for value received”. 

The promissory note was endorsed by the air-lines company in favour of the 
plaintiffs. By a writing in the nature of a continuity letter dated June 6, 1947, 
the defendant and the airline company in consideration of the agreement by the 
plaintiffs to open a cash-credit account to the extent of Rs. 5,00,000 in favour 
of the airline company agreed that the promissory note was to be regarded as a 
continuing security and be enforceable for all moneys which might at any time 
i become due or owing to the plaintiffs. The, continuity letter was -as 

ollows : 

“Whereas on....The Bank of India Limited agreed to open in favour of Antbioa Air Lines Ltd. 
a cash credit account of rupees five lacs and whereas we imconsideration of the-said advance on 
that date duly signed and delivered to the Bank our on-demand promissory note for the suri of 
rupees five leos drewn by Mr. Rustomjee m Cowasjee in favour of Ambie& Air Lines Ltd., 
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and endorsed by Ambica Air Lines Ltd. to the Bank we hereby agree and undertake that the said 
promissory note for rupees five laca is to stand and be regarded as a continuing security and to be 
enforceable for all monies which now are or which may at any time hereafter become due and owing 
by the undersigned Mr. Rustomji Fakirjee Cowasjee or Ambica Air Lines Ltd., to the bank on the 
said account and on any other account and whether or not from time to time there be nothing 
owing on the said cash credit account or on such other account or the same respectively be at cre- 
dit. The undersigned further agree that the minimum amount of interest payable during each 
` half year on the said cash credit account will not be less than Rs. one at the rate of interest men- 
tioned in the said promissory note. 
Dated at Bombay this 6th day of June 1947. 

Sd/- Rustom F. Cowasjee. 

Along with its managing agents’ letter dated June 5, 1947, the airline company 
delivered ġo the plaintiffs the promissory note, the continuity letter and a copy 
of the resolution. The airline company began to operate on the cash-credit 
account and continued to do so till the end of 1948. On January 7, 1949, the 
defendant wrote to the plaintiffs requesting them to continue the facility until 
January 28, 1949, stating that arrangements were being made to pay off the advances 
by that date. On January 22, 1949, the plaintiffs wrote to the defendant stating 
that the advances still remained unpaid and inquired when payment was likely to 
be made. On January 81, 1949, the defendant wrote to the plaintiffs stating that 
the entire property of the airline company had been hypothecated to the plaintiffs 
and there was nothing to prevent the plaintiffs from proceeding against the 
company and taking possession of its assets. On February 5, 1949, the plaintiffs’ 
attorneys wrote to the defendant stating that the defendant’s letter dated January 
81, 1949, appeared to have been written under a misapprehension. They denied 
that there was, or ever had been, any hypothecation in favour of the plaintiffs of 
the property of the airline company. On the same day the plaintiffs’ attorneys 
wrote another letter addressed jointly to the defendant and fhe airline company 
demanding payment of the amount due to the plaintiffs at the foot of the cash- 
credit account. There was further correspondence thereafter, but, in the mean- 
time on February 7, 1949, a petition for winding up of the airline company was 
presented to the High Court and on the same day the Court Liquidator was 
appointed provisional liquidator. On March 28, 1949, an order was made by the 
Court for the winding up of the airline company. 

The plaintiffs filed the present suit against the defendant on October 15, 1949, 
to recover a sum of Rs. 5,42,467-12-0 and interest, alleging that the defendant 
had rendered himself liable to pay to the plaintiffs this amount which was ad- 
vanced by the plaintiffs in the cash-credit account to the Ambica Air Lines, Ltd. 
Tt was stated in the plaint that the defendant well knew that the plaintiffs had 
only a negative lien on the assets of the air line company and that no hypothe- 
cation of the assets of the air line company had ever been in fact authorised or 
made by the airline company. 

The defendant inter alia contended that although the promissory note and the 
continuity letter purported to have been executed in Bombay they were in fact 
signed by him at Delhi and, therefore, a part of the plaintiffs’ cause of action arose 
at Delhi, and as no leave had been obtained by the plaintiffs, the High Court had 
no jurisdiction to entertain and try this suit. He also contended that the plaintiffs 
had filed a claim against the airline company before the liquidator who had 
admitted their claim and that, therefore, the plaintiffs by their aforesaid action 
and by admission of their claim by the liquidator had proceeded or should be 
deemed to have proceeded to judgment of their claim against the airline company 
and hence they were precluded from maintaining any claim against the defendant. 

When the suit reached hearing the defendant madean application foran amend- 
ment of the written statement which was allowed. By the amended written 
statement the defendant raised an alternative plea that ona properconstruction of 
the documents relied on by the plaintiffs, viz. the airline company’s letter dated 
May 26, 1947, making a request for the loan, the resolution passed by the board 
of directors of the airline company, the promissory note and continuity letter 
executed by the defendant in favour of the airline company and endorsed by the 
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latter in favour of the bank, as also a memorandum prepared by Mr. A. C. Clarke, 
the General Manager of the plaintiffs, when the loan was sanctioned by the bank, 
a floating charge, hypothecation or a mortgage on the fixed and liquid assets of 
the company had been created as a security for the due repayment of the loan. 
It was further pleaded by the amendment that the plaintiffs lost that security, 
firstly by their failure to take necessary steps to get the floating charge, hypothe- 
cation or mortgage registered under the provisions cf the Indian Companies Act, 
secondly, by their failure to take possession of the assets of the airline company 
before it went into liquidation, and, thirdly, by abandoning their security by proving 
in the liquidation of the airline company as unsecured creditor in respect of the 
claim in suit. It was also alleged that the value of the assets in the hands of the 
liquidator was much more than the amount claimed in the suit. The defendant, 
therefore, submitted that in consequence of these acts and omissi8ns of the 
plaintiffs the defendant was discharged from all liability as surety. 

Another amendment of the written statement was asked for and granted when 
the suit finally reached hearing on June 21, 1954. By that amendment the 
defendant pleaded that the promissory note was expressed to be payable at a 
specified place, viz. within the Bank of India, Ltd., in Bombay, and wasatno time 
presented for payment to the defendant at that place as required by law. It was 
submitted that in consequence of this the defendant was not liable in respect of 
any claim arising out of the same, 


N. A. Mody, with H. M. Seervat, for the plaintiffs. 
R. J. Kolah, with M. J. Mistree and V. J. Taraporewala, for the defendant. 


Dusai J. [His Lordship, after stating the facts and the contentions of the parties, 
proceeded.] A number ofissues were raised on behalf of the defendant. Although none 
of them have been given up, it is clear that the case of estoppel pleaded in the 
original written statement has lost its importance since the defendant has not been 
examined and there is no evidence on which that plea can be seriously supported. 
The principal questions that arise for my determination are those relating to 
jurisdiction, consequences of non-presentment of the promissory note for payment 
and the question whether the defendant has been discharged from his liability as 
guarantor by any act or omission or conduct of the plaintiffs bank. 

It was argued that a part of the plaintiffs’ cause of action in this suit arose outside 
the jurisdiction of this Court, and since no leave had been obtained under Cl. XII 
of the Letters Patent for filing this suit, this Court has no jurisdiction to entertain 
and try this suit. It was stressed that the promissory note and the continuity 
letter were signed by the defendant, not in Bombay but at Delhi, and that fact 
constituted a part of the cause of action of the plaintiffs bank. This argument 
was on the assumption that the suit was founded simply on these two documents 
and was a suit to hold the defendant liable simply as the maker of the promissory 
note. Now, as I have already observed, the suit is to enforce a claim against the 
defendant as a surety. The contract of guarantee—which is always a tripartite 
agreement—took place when along with the airline company’s letter of June 5, 1947, 
a copy of the resolution, the promissory note, and the continuity letter were handed 
over to the plaintiffs bank. This wasin Bombay. Moreover, all these documents 
purport to have been executed or made in Bombay. This is not a suit on a 
promissory note simpliciter. The position, in my opinion, is different in a trans- 
action of guarantee. If a promissory note and a continuity letter are given as 
security by way of guarantee for repayment of a loan to a third party as part of 
the tripartite agreement, the contract of guarantee takes place where the guarantor 
gives his promise to perform the obligation or discharge the liability of the third 
person, in case a default is made. The question that the Court puts to itself in 
such a case is: Where did the defendant (guarantor) agree with the plaintiff (creditor) 
to perform the promise or discharge the liability of the third party (principal 
debtor)? On the evidence before.me it is clear that the defendant handed over 
the promissory note to Vijaysingh Govindji at Delhi and constituted him his 
agent to hand over the promissory note and the continuity letter to the airline 
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company who after endorsing these documents handed over the same to the 
plaintiffs bank in Bombay. Therefore, in any view of the matter. the defendant’s 
promise of guarantee to the plaintiffs bank to discharge the liability of the airline 
company was made in Bombay and not at Delhi. Itis the place where this promise 
was made that can be said to be the place where that part of the plaintiffs’ cause 
of action arose. So much for the place where the promise of guarantee was made. 
Indisputably the place of performance of the entire contract was Bombay. 
For all these reasons I am unable to accept the contention that a part of the 
plaintiffs’ cause of action in suit had arisen outside the jurisdiction of this Court. 

Learned counsel for the plaintiffs bank has argued the question of jurisdiction 
from a different aspect of the case; presumably because he wanted to urge the 
plaintiffs’ case on the footing of the contract of guarantee and also alternatively 
on the foofing that the suit was not against a surety but on a negotiable instrument 
by an endorsee of the promissory note against the maker of the instrument, The 
argument was that the defendant had signed the promissory note and the conti- 
nuity letter knowing that they purported on the face of them to have been 
executed in Bombay. It was submitted that it was open to the parties to date a 
promissory note at a place different from that at which it is actually made, if, for 
any purpose of theirs, they consider it necessary to do so. support of 
this argument ‘reliance was placed on a decision of the Madras High Coun in 
Meenakshi Ginning and Pressing Company v. Myle Sreeramulu Naidu, In 
that case a promissory note drawn on behalf of the company was signed by 
the secretaries and treasurers and dated at Bellary. The note was then sent to 
Tirumanglam where the agents of the company countersigned it and affixed the 
seal of the company on the promissory note. From that place it was sent by post 
to the Official Assignee who received it in Madras. In a suit brought to recover 
the amount of the promissory note in the Court at Bellary the plea was taken on 
behalf of the defendants that the promissory note had in fact been made not at 
Bellary but at Tirumanglam and that no part of the cause of action had arisen 
in Bellary. In rejecting this plea it was observed by Sir Subramaniam Iyer Offg. 
C.J. (p. 21): 

“*,..nor are the parties presluded from dating the note at a place different from that at which 
it is actually made, if for any purpose of theirs, they consider it necessary to do so. Where, there- 
fore, a negotiable note, as inthe present instance, is dated with reference to a specified place and 
the justice of the case does not necessitate a different conclusion, the parties should be presumed to 
have agreed to that place being taken to be the place of the contract.” 

Reference was made in the judgment to an earlier decision of the same Court 
where a similar view had been expressed. Reference was also made in the judgment 
of the learned Chief Justice to two other decisions as supporting the principle that 
‘a contract is binding on the promisor in the sense in which he intended, at the 
time of making it, that it should be received by the promisee.”’ It was argued 
by Mr. Kolah on behalf of the defendant that the Madras decision only lays down 
that when a promissory note purports to have been made at a particular place 
only a presumption arises that it was made at that place, which presumption it 
was said can be rebutted by evidence showing that it was in fact made at some 
other place. I do not agree that this is the ratio decidendi of the Madras decision. 
The decision goes much further than that and lays down the proposition that a 
contract is binding on the promisor in the sense in which he intended at the tine 
of making it that it should be received by the promisee. I am in respectful agree- 
ment with this view expressed by Sir Subramaniam Iyer. I do not, however, 
intend to be understood to say that it is open to the parties to a contract, which is 
being executed by both of them in one place, to sy ree the contract shall be 
deemed to have been made in some other place; for that may well have the effect 
of an attempt to confer jurisdiction on some other Court which it otherwise would 
not have. But no such question arises in the present case. So, even if this is 
to be regarded as a case inwhich the causeof action was the promissory note, the 
whole cause of action was in Bombay and the plea of absence of jurisdiction must fail. 


1 (1904) I. L, R. 28 Mad, 19, 
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It was next argued that as the promissory note is expressed to be payable at 
“ a specified place,” viz. within the Bank of India, Ltd., and as it was admittedly 
at no time presented by the plaintiffs bank for payment as required by s. 69 of the 
Negotiable Instruments Act, the defendant was not liable in respect of any claim 
arising out of it. It was stated that the words ‘‘ within the Bank of India Ltd.” 
in the instrument were sufficiently clear to refer to the head office or to any other 
branch of the Bank in Bombay. It was further stated that the fact that the 
plaintiffs bank had a number of branches in Bombay did not affect the question, 
since the word ‘ place’ in s.69 must be construed to include ‘places.’ I agree 
that the words “ within the Bank of India Ltd.” are sufficiently clear and specific 
and must, therefore, be held to indicate a specified place within the meaning of 
s.69 of the Negotiable Instruments Act. But the first difficulty in the way of 
Mr. Kolah is that this is not a suit on a promissory note simplctter. It is 
not a suit to charge the defendant as the maker of the instrument but 
to enforce a contract of guarantee. The promissory note is given as a 
security and is only evidentiary of that contract. The cause of action is 
the contract of guarantee and not the promissory note. And there are 
other difficulties in the way of Mr. Kolah. Section 69 in terms lays down that the 
instrument must be presented for payment at the specified place. Indubitably 
this assumes that the party to whom the presentment is to be made will be 
present at the place specified in the instrument. The specified place in case 
of the maker of the note would sometimes be where he resides or carries 
on his business. Where, however, the specified place is other than this, 
before he can resist liability under the provisions of s. 96 of the Act, it must be 
shown. that the presentment could have been made to him at that place because 
that is what is cbriously contemplated by the section. The defendant resided at 
Karachi and on the evidence before me I am satisfied that the plaintiffs bank 
could not have presented this promissory note to him ‘‘ within the Bank of India 
Ltd.” There is nothing to show that the defendant was available for such 
presentment either at the head office or at any branch office of the bank in Bombay 
at any material time. Mr. Mody learned counsel for the plaintiffs drew my 
attention to two decisions of the Lahore High Court. In Mohd. Hayat Khan 
v. Khair Din! a promissory note was payable at Sialkot. The maker of 
the instrument was a resident of another town Koreki and had no place of 
business at Sialkot. The promisee was all along a resident of Sialkot 
and was in possession of the promissory note. On a suit by the pro- 
misee for recovery of the amount of the promissory note it was contented by 
the maker of the note, relying upon s. 69, that the suit was liable to be dismissed 
as the promissory note was not duly presented to him. It was held that the 
provision of the section was sufficiently complied with as the promisee had the 
promissory note in his possession at Sialkot from the date of its execution till 
the date of the suit and was all along in a position to present it to the maker if 
he had visited that place. The view taken was that in such a case presentment 
of the promissory note was not necessary and that the plaintiff was entitled to 
recover the amount of the promissory note. In Firm Munt Lal v Kalam Singh? 
the same proposition was reiterated and it was. observed (p.122) : 

‘“...Evidently this provision contemplates that the maker should make himself available 

at the place specified in the promissory note for presentment otherwise the omission to present 
will have no effect in the matter. This again is consistent with common sense.” 
I am in agreement with the ratio decidendi of these decisions relied on by Mr. Modi. 
Learned counsel for the plaintiffs also relied on the third part of s.76(a) of the 
Negotiable Instruments Act which lays down that no presentment for payment 
is necessary in case of a promissory note pa at a place other than the place 
of business of the maker if neither the maker nor any person authorised to pay it 
attends at such place during usual business hours. In the facts and circumstances 
of the case before me it is hard to see how the plea of non-presentment of the 
note for payment is sustainable, 


1 [1987] A. I. R. Lah. 892. 2 [1943] A. I. R. Lah. 121. 
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Alongside the arguments relating to jurisdiction and non-presentment of the 
promissory note for payment it was said that whatever way the case was viewed 
whether as laid on guarantee or otherwise what was sought to be enforced by the 
plaintiffs bank was the proniissory note itself. I have already considered this 
point. It was said that the defendant was not present at the meeting of the 
board of directors when the resolution of July 5, 1947, was passed and had no 
notice of the contents of that resolution. Now,I do not think that any question 
to be determined by me in this case really turns on the knowledge or absence of 
knowledge on the part of the defendant of the contents of that resolution. In 
fact it is the defendant himself who wants to rely on the resolution in support of 
his case that a floating charge, hypothecation or mortgage on its assets had been 
created by the airline company in favour of the plaintiffs bank. 

Then it Was said that it was the duty of the plaintiffs bank to get a properly 
enforceable security from the airline company. There is neither principle nor 
authority in support of any such proposition. A creditor is not bound to insist 
upon any particular kind of security from the com debtor. It is only when 
he takes some security from the principal debtor that the surety can claim a 
right to the benefit of that security: Of course if a creditor takes a security from 
the principal debtor, it is his duty to see that that security remains enforceable 
against the principal debtor, and if any formalities are required by law in connection 
with that security, it would be his duty to see that such formalities are observed. 
But more than this the creditor is under no obligation to do. It will be 
necessary for me to consider the question of security later on in my judgment while 
dealing with another aspect of the case. 

I pags now to consider the real point of controversy in the suit. Mr. Kolah 
urged with considerable emphasis that the declaration and undertaking given by 
the airline company in the resolution read in the whole context created a floating 
charge, hypothecation or mortgage on the fixed and liquid assets of the airline 
company as security for repayment of the loan made by the plaintiffs bank. 
Realising the difficulties in the way of showing that any floating charge, hypo- 
thecation or mortgage had been created, learned counsel particularly argued that 
in any case a “charge” had been created òn the fixed and liquid assets of the 
airline company as security for repayment of the loan. It was argued that our 
law recognises a charge on moveable property as a valid mode of creating a 
security on the same as distinguished from a floating charge, or hypothecation or 
mortgage on the same. It was not disputed that hypothecation or mortgage of 
moveable property were not different legal concepts under the Indian law. Now, 
as I have already observed, the defendant’s case that he had been absolved from 
all obligations as the guarantor of the loan was pleaded after an amendment of 
the written statement was allowed by me. The amended written statement 
does not say in terms that any ‘‘ charge ” had been created on the fixed and liquid 
assets of the company as security for the repayment of the loan. Ido not, however, 
propose to take a strict view of this lacuna in the amended written statement of 
the defendant. The argument based on the creation of such a charge was that 
the plaintiffs bank was bound to get that charge registered with the Registrar of 
Companies but failed to do so, and also failed to take possession of the property 
to which the charge attached and also abandoned that charge by proving in the 
liquidation of the airline company as unsecured creditor only, and the defendant 
was, therefore, absolved and discharged from all liability on the guarantee. Parti- 
cular reliance was placed on the following words in the resolution which I have 
already set out in an earlier part of my judgment :— 

“Security : 1. Demand promissory note for Rs. 5 lacs signed by Mr. Rustom F. Cowaaji, 
in favour of the Company and endorsed by the company in favour of the Bank. 2. Negative 
lien on all fixed and liquid assets of the Company.... 

The Company hereby declares that all its fixed and liquid assets are now free and uninoum- 
bered and undertakes that they will not be charged hypothecated or encumberd in any way while 
the Company is indebted to the Bank without the previous consent of the Bank in writing.” 

It was stated that there wes ample authority for the proposition that it is not 
necessary that a charge should be called a charge in the agreement between the 
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parties and that in numerous cases of agreements containing expressions identical 
with those to be found in the present case, Courts have held that a charge had 
been created on the properties mentioned in the agreement. A number of decisions 
were cited as instances where on construction of the words used by the parties 
the conclusion had been reached that the parties had intended to create a security 
by way of mortgage or charge on the property. Before I refer to those decisions 
and examine how particular words and expressions used by parties in different 
documents were construed by the Courts, I may observe that the approach to a 
matter of this nature end the principle substantially governing the same are well 
established. No precise form is required for creating a charge or a mortgage 
whether on immoveable property or moveable property and it is sufficient if it 
clesrly appears to have been the intention of the parties to create a charge or 
mortgage on the property, and in ascertaining the intention, ‘‘the fofin of expres- 
sion, the literal sense is not to be so much regarded as the real meaning which the trans- 
action discloses ’’—Hunoomanpersaud Panday v. MussumatBabooce M. Koonweree.? 
[have always understood that it is a firmly established rule based on sound principle 
that in construing a contract or deed the Court does not permit itself to be influenced 
by the mere form of the expression used by the parties but is always concerned 
with the substance of the writing and for that purpose construes the same according 
to the real intention of the parties as expressed in the writing and in the light of 
such other facts and circumstances attending the transactionas may be relevant. 
The question is not of applying merely s formal test; regard is had to the substance 
of the transaction. The intention of the parties is not to be gathered by 
looking only at the ostensible nature of the expressions used by them or from 
the absence ofany specific formal expression such as charge, or mortgage, when the 
case relates to any transaction of such a nature. It has to be legitimately 
ascertained from that which they have chosen to state in express words or by 
reasonable and necessary implication of the language used and after paying 
sufficient regard to the setting in which they are found and the relevant 
circumstances attending the transaction. 

To turn, to the cases relied on by Mr. Kolah. The first case relied on by learned 
counsel was W. Martin v. Pursram*. In that case a bond commenced 
by stating that the defendants were residents and zamindars of a mouzah 
the position of which was described in the writing. The bond then stated 
that the defendants had borrowed the amount of the bond and had promised to 
pay it with interest. Then followed a provision by which they bound themselves 
not to transfer their rights and interest in the mouzah by means of sale or mortgage 
until the debt had been repaid. It was held that no formal words were necessary 
and the intention of the parties to create a mortgage was sufliciently expressed 
and that the words used in the bond under the circumstances of the case indicated 
the defendants’ intention to create a security on the property. In Bolakee Lal v. 
Chowdhry Bungsee Singh® the ent was that until the amount of the 
debt covered by the bond shall be paid in full the debtor could not alienate 
by sale, mortgage or gift the three properties mentioned in the writing. That 

ment was held to create a simple mortgage. In Rajakumar Narayan 
Ramgopal Singhv.Ram Dutt Chowdhry,‘a full bench decision of the Calcutta High 
Court, a bond executed by a debtor recited that in order to repay the bond 
money in thetermsof the bond contained the debtor should not until repayment 
of the money covered by the bond . 

“from the date of the agreement convey the property mentioned therein to anyone by deed 
of sale, or deed of conditional sale, or mokurrari potta, or deed of mortgage, or zuripeshgi ticos 
putta”. 

{twas held that the instrument operated as a mortgage in favourof thecreditor. But 
the main emphasis was laid by the Chief Justice Sir Richard Couch on the words 
in the bond, “should he make all these transactions with respect to the said lands, 
the instrument relating thereto shall be deemed invalid and as executed in favour 


1 (1856) 6 M. I. A. 398, 411. 8 (1867) 7 W. R. 309. 
2 (1867) 2 Agra H. O. R. 124. _4& (1870) 5 Beng. L. R. 264, P. B. 
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of nominal parties for evading payment of the money covered by the said land.” 
It was a decision of the majority of the learned Judges who decided the appeal. 
Markby J. did not agree with the other learned Judges. 

The next case cited by Mr.-Kolah was the decision of the Allahabad High 
Court in Kishan Lal v Ganga Ram'. In that case a decree was obtained upon 
a bond whereby certain immoveable property was made security for a loan, 
the transaction being described not by the word ‘‘rehan” or mortgage 
but by the words “arh” and ‘‘ mustaghraq.” The instrument contained no 
express covenant for sale of the property in default of payment but stated, “ until 
payin of the aforesaid sum I shall not transfer to anyone else in any way a pucca 

uilt shop belonging to me situate in Bazar Kalan” after which followed the 
boundaries of the property. It was held that the words ‘‘arh” and “‘mustaghraq”’ 
used in the Bond implied a power of sale in default and the writing read as a whole 
operated as a mortgage with possession. It was pointed out by Mahmood J. in 
his judgment in this case that although the deed did not contain any express words 
giving the obligee the power of bringing the property to sale as a means of securing 
the payment of the moneys advanced, there was sufficient language in the deed 
to show that such power was implied. In Jawahir Mal v. Indomati® 
the deed commenced by reciting that the executant had borrowed a certain 
sum of money from certain persons and then proceeded to refer to a certain share 
in a property, and finally there was a clause by which the executant undertook 
that until repayment of the amount he would not transfer the property by sale, 
mortgage, gift or in any other way; but there was not in any part of the document 
any expression such as mortgage, or hypothecation and the deed did not in terms 
give anyeright of sale of the property. It was held that the intention of the parties 
was to make the property mentioned in the writing security for the loan and that 
the document created a charge on the property. There was a difference of opinion 
between the learned Chief Justice and the other learned Judge who decided the 
second appeal but that was on a point which is not material to this case. In 
Narain Dass v. Murli Dhar’ the principle was reiterated that the law does 
not prescribe any particular form of words which may be necessary 
to create a charge, and that the determination of the question rests upon the 
intention to make a particular property the security for repayment of the debt 
and the intentibn is to be gathered from the language of the instrument. In 
that case a suit brought on a promissory note was compromised and a consent 
decree was taken. The decree provided certain instalments and went on to 
state ‘‘ the Defendant will not dispose of in any way his share in the Premier 
Aerated Company at Hazratgang until the satisfaction of the decretal amount.” 
It was held that the stipulation contained in the decree intended to preserve 
the property intact so as to be available for payment of money payable under 
the decree and that therefore a charge had been created on the property men- 
tioned in the decree. 

In Ganga Prasad v. Ratanchand* the same principle was reiterated and it was 
observed that no particular form of words was necessary for the creation of a charge 
and that it is sufficient to indicate the property that is set apart as a security for 
the payment of the debt. It was held that the creditor has, in such a case, a 
right to look tothe property for satisfaction of his debt. In that case the consent 
decree provided for the payment of the decretal amount in certain instalments and 
further directed that the defendant should not alienate certain property belonging 
to him till the satisfaction of the decree. It was held that the decree created a 
charge on the defendant’s property. In Dau Bhairoprasad v. Jugalprasad®, 
which was a case decided by Sir Gilbert Stone C. J. and Mr. Justice Vivian Bose, 
the defendant admitted certain, liability and in respect of that liability executed 
a registered document by which he agreed (a) to execute a charge bond on a speci- 
fied share and rights in a village inclusive of the cultivating rights in sir lands, 
(b) to obtain the necessary sanction to transfer the cultivating rights in the sir’ 

1 (1890) L L. R. 18 All. 28. 4 [1041] Nag. 356. 
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lands and (c) not to assign certain other property until the above were carried out. 
The charge bond was not given nor was the sanction obtained. It was held that the 
document created a charge on the last mentioned property. In his judgment 
the learned Chief Justice, after referring to the third undertaking stated above, 
observed (p. 269) : “ 

“In our opinion the only possible purpose of the last undertaking was to segregate this pro- 
perty so that it would be answerable in the hands of J [the defendant] should he fail to give 
the charge bond, and that we think makes this property a seourity for the payment of money.” 

In Janardhan v. Anant, certain bonds were passed in favour of the obligee 
Prior to the bonds the debtor had already mortgaged certain thikans belonging to 
him to the obligee. In the bonds he stated, ‘“‘Our thikans are mortgaged to you. 
At the time of redemption I shall pay you in full this amount including interest” 
(mortgage amount of the bond). ‘“‘Before I pay you this amount I shall not seek 
redemption.” There were four such bonds, three of which were registered. Sir 
Lawrence Jenkins C. J. in taking the view that the documents created a charge 
observed (p. 890) : 

“having regard to all the circumstances of the transaction we feel no doubt that the docu- 

ments are sufficient and do show an intention to make the land security for the payment of the 
money mentioned therein....” 
It was pointed out by the learned Chief Justice that the documents in question 
were executed in the moffusil and came within the statement of the Privy Council 
that such deeds and contracts ought to be liberally construed and that the form of 
expression. in the literal sense was not so much to be relied on as the real meaning 
of the purpose which the transaction disclosed. The learned Chief Justice also 
observed that the fact that the three bonds had been registered and*only one 
was unregistered was not without significance. 

In Nathan Lal v. Durga Das*, in a registered instrument, a lease of zemindari 
property granted for five years, it was stipulated that the lessee would appropriate 
a specified portion of the annual rent towards the discharge of a particular debt 
due by the lessor to the lessee. It was held that the stipulation constituted a 
charge on the property leased. It was observed in this case that where the inten- 
tion of the parties was to indicate in unambiguous language that a definite fund 
should be employed for discharge of a particular debt or claim and there is no 
ambiguity either as to the amount of the debt or the amount of the fund out of, 
which the debt has to be satisfied, the transaction amounts to a charge. 

Learned counsel for the plaintiffs cited a number of decisions where it was held, 
that the documents in question did not create a charge. In Rangampudi v. Venka- 
teswarlu’ the defendant’s father addressed a letter to a bank undertaking not to 
alienate certain properties till a loan advanced to his son was repaid. It was held 
that what was stated in the letter did not amount to a charge. In Manohar Lal 
v. Ratan Lal‘ in an award made by the arbitrators in disputes relating to parti- 
tion of a property it was stated, ‘‘S.shall not be competent to sell, mortgage, hypo- 
thecate, or gift or make wakf in respect of the immoveable property allotted to him 
till the said amount is not paid off by him to the first party.” It was held that 
these words did not create either a mortgage or a charge on the property. In 
Najibulla Mulla v. Nusir Misiry® in consideration of a loan A. gave a bond by 
which he covenanted ‘‘not to alienate the property of himself and his daughter 
or the rest of his own property until the loan secured by the bond was paid.” 
The bond was recorded under the Registration Act in Book No. IV. It was held 
that the general words used in the bond were not sufficient to create an incumbrance 
upon any specified property and that the fact that the bond was recorded in Book 
No. IV showed that it was not the intention of the parties that the immoveable 
property of the debtor should be charged. In Mohini Debi v. Purna Sashi’, 
after stating that he would pay a particular amount every month as maintenance 
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to the obligee and that the obligee had relinquished in his favour certain immoveable 
properties which were owned by the obligee the executant stated: 

“Tf I do not pay the maintenance money amicably you will be entitled to realize the same by 
a regular suit by putting in auction of these properties and, in case the entire amount in arrears is 
not realized therefrom , by sale of my other properties moveable or immoveable.” 
It was held ona consideration of all the facts of the case that it was not in the con- 
templation of the parties that the property which the lady relinquished in favour 
of the executant would remain liable for maintenance and that no charge had been 
created. 

There was a good deal of argument founded on the decisions relied on by Mr. 
Kolah. They were all decided on the construction of the expressions and language 
used by the parties and the circumstances attaching the transactions. No useful 
purpose woflld be served by a more detailed examination of those authorities. 
Cases, indeed, abound, but they may all be said toshow no more than application 
of the principle that as far as possible such a meaning shall be given to a written 
instrument as may carry out and effectuate the intention of the parties. The 
main question to be determined in cases of this nature is whether the parties have 
clearly expressed their intention to create a charge or any other incumbrance on 
the property in question or have merely used some expressions which are in the 
nature of personal assurances or undertakings which although of binding effect give 
no right to the promisee to proceed against the property itself by bringing it to sale. 
The cases considered above are illustrative of the two results. It may be, and 
sometimes is, a matter of some difficulty to say on which side of the line thus in- 
dicated the facts of a particular case fall. The inquiry must, in the first mstance, 
consist of a careful and searching examination of the writing itself, with particular 
reference to the extent of the rights which the obligee has reserved for himself, 
and the restrictions it puts on the rights of the obligor in respect of the property 
in question. The question becomes easier of solution if it is borne in mind that the 
first thing to be ascertained is: Have the parties stated that a right of the nature of 
an incumbrance is being created with the intention of enabling one party to enforce 
the same by proceeding against the property, that is, by bringing it to sale. The 
writing need not contain any express words giving the obligee the power of bringing 
the property to sale as the meansof securing payment of the moneys advanced but 
there must be sufficient language in the writing itself from which such power may 
' reasonably be implied. 

Now, it is abundantly clear from the evidence before me that the security insisted 
upon by the plaintiffs bank was a guarantee by the defendant and a negative lien 
on the fixed and liquid assets of the airline company. A declaration is given that 
the fixed and liquid assets of the company are free and unincumbered : and an 
undertaking is given that those assets will not be charged, hypothecated, or encum- 
bered in any way while the airline company remains indebted to the bank. I 
put to myself the question : Do these words “negative lien” and this declaration 
and undertaking indicate an intention to create a right in favour of the bank to 
look to those assets asasecurity to beavailed of by bringing them tosale in case of 
default ? Mr. Kolah has laid considerable emphasis on this declaration and this 
assurance and has argued that they must be interpreted as an unmistakable ex- 
pression of such intention. The greatest stress was laid on what were said to be 
almost identical expressions in the various decisions cited by learned counsel. and 
it was said that those expressions were interpreted as creating charge on property. 
As to those expressions, it was argued by Mr. Modi, that in all those decisions the 
borrower had stated that he would not be entitled in any way to transfer or alienate 
the property either by sale, mortgage; charge or otherwise. There is to- my 
mind ample scope for noting the difference in the expressions used in almost all 
of these cases which included the promise that the property would not be sold 
and the language in which the assurance in the case before me is given. Here the 
assurance does not extend to any restriction on the sale of the assets. It has also 
to be noted that this assurance does not reach to the right to sell any assets of the 
borrower even though the business of the borrower did not consist of buying and 
selling goods, The airline company, it was argued by- Mr- Modi; could have at 
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any time sold any of its assets without committing any breach of the assurance. 
An attempt was made by Mr. Kolah to show that the expressions gift and exchange 
were not mentioned in most of the cases relied upon by him, and it was said that in 
Janardhan v. Anant} the restriction was only against redemption of the property 
already mortgaged under a previous transaction and there was ne e prevent 
a sale of that equity of redemption. But as I have already observed that decision 
turned on its peculiar facts. If did not turn on the extent or amplitude of the 
words of restriction. Now one thing does emerge from all the cases cited before me 
that in substance the borrower in all those cases stated that he would not in any 
way transfer or alienate the property mentioned in the writing, and the dominant 
intention appeared to be that the property was to remain intact or segregated or 
preserved so as to be available for payment of the debt in case of default. This 
obviously would not be assured if the debtor is to remain altogether free to sell the 
property. I do not, however, intend to particularize the words, “‘transfer, alienate, 
sale, mortgage, charge or hypothecate’’ and any other words importing total or 
partial restriction on the disposal of or dealing with the property by the borrower. 
Nevertheless the distinction sought to be drawn is one which is real and cannot be 
ignored. . 

It is always unsafe to construe a document with reference to similar words in 
another document. In the Bombay case decided by Sir Lawrence Jenkins C. J. 
and Batchelor J. the Court of Appeal was examining documents of persons ignorant 
of legal phrases and legal concepts. , And in most of the other decisions pointed 
out to me the parties were laymen, and not well versed in matters of formal docu- 
ments. For all these reasons I would prefer to construe the documents before’ me 
without unduly particularising the expressions used in them and to examjne them 
in the light of the rule of liberal interpretation which is based on a fundamental 
principle. It cannot be ignored that the parties to the transaction before me were 
a bank acting through its general manager and accountant and an airline company 
acting through its board of directors. These were not persons ignorant of legal 

hrases proper to express their intention or of legal steps necessary to carry them 
into effect. This is an important surrounding circumstance which I have to bear 
in mind. Therefore, although the absence of any formal expression in a document 
cannot be permitted to prevent the true intent of the parties being effectuated, the 
Court has to give some consideration to relevant surrounding circumstances such 
as the position of the parties and their probable knowledge or ignorance of words 
in which to express their intention. 

No particular formality is required by our law for the creation of a charge on 
moveable property. But since formality is not insisted upon, it becomes incumbent 
upon the Court before itean hold that acharge wascreated to satisfy itself that the 
intention to make any specified property security for the payment of the money 
charged thereon, appears in a manner which leaves no doubt that the parties had 
agreed that in case of default there would be a right of payment out of the pro- 
perty. While the Court does not insist upon any particular form of words and does 
not allow defects of expression in this matter to prevent the carrying out of the com- 
mon. intention of the parties, that intention has to be ascertained by the proper 
construction of the words used by the parties themselves. The Court refuses to 
read words in a document, which are not there when the document, as it stands, 
is such that a rational meaning can be given to it, read as a whole, for to Hold 
differently would be tantamount to making out a different agreement for the 
parties. The question is not what the parties may have intended but of ascertain- 
ment of the meaning of what they have said they intended. 

In the course of his arguments learned counsel for the defendant laid stress on 
the words ‘‘security” and ‘‘negative lien’’ used in the resolution. I need scarcely 
observe that these words must be given full effect in ascertaining the intention of 
the parties, and the resolution must be read as a whole. The writing itself says 
that the negative lien was to constitute a security for the payment of the loan, 
Lien, strictly, is neither a jus in remnora jus ad rem, but issimply a right to possess 
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and retain property until some claim attaching to it is satisfied or discharged. 
(Story on Equity Jurisprudence, p. 508.) There are some kinds of lien which 
are to be found in enactments such as the Companies Act, but most of the different 
kinds of lien, both particular and general, recognised by our law are to be found 
stated in the Indian Contract Act. It is true that the provisions of the Contract 
Act relating to lien are not exhaustive and s. lof that Act in terms saves all usages 
and customs of trade which may be found inconsistent with the provisions of the 
Contract Act. Then there are some.exceptional liens, such as the common law 
lien of a solicitor. Such exceptional liens apart, the general rule may be stated to 
be that a lien whether an offspring of statute or arising by any usage or custom is 
essentially a right of retention. Under our law there is not, in case of a lien, any 
right of bringing the property to sale unless it is expressly conferred by statute. 
There are seme kinds of lien where such right of sale is expressly recognised, e.g. 
the lien of an unpaid seller or of a pawnee of goods. But in case of many liens ex- 
pressly recognised by statute there is no such right of bringing the property to sale 
and the right remains simply. one of retention. It may be that in case of any lien 
which may be established by any usage or custom of trade theremay be this addi- 
tional right to bring the property to sale. But such usage or custom would have 
to be pleaded and strictly proved. Such is not the case before me. Here I am 
concerned witb a lien in favour ofa bank, and it is indisputable that the general lien 
of a banker expressly recognised by 8, 171 of the Contract Act (which is a posses- 
sory lien) does not confer on the banker any right to bring the property to sale. 
There is no pleading, and no issue, before me relating to any negative lien of a 
banker which by usage or custom may be said to confer any such right of bringing 
the property to sale. It is difficult for me to see that when the positive general 
lien of a banker does not confer on him any power of bringing the property to sale, 
how such power can reasonably be implied in case of a negative lien, when the parties 
have not chosen to state that it was their intention that there was to be such right 
and there are no other words from which such intention could be inferred. The 
words ‘“‘negative lien” in the resolution, in my judgment, does not in any way add 
to the effect of the assurance whereby the airline company became bound to kee 
its assets unincumbered. But as I have already observed the negative lien is 
given in the form of a declaration and an assurance contained in the resolution itself 
and, if anything, the expression ‘‘negative lien’* seems rather incompatible with 
any implied right to bring the property to sale. 

Mr. Kolah also sought to say.that the resolution of the airline company giving 
the negative lien must be construed in the light of the letter dated October 25, 
1947, addressed by the company to the bank along with which a statement of a 
list of the assets of the company was sent saying that the list was of the assets 
hypothecated to the bank. In this connection learned counsel also relied on the 
balance sheet of the company for the year 1947-48 in which it was shown that the 
loan by the bank was secured by the hypothecation of the company’s assets. 
Then it was said that in a return made by the airline company to the Registrar 
of Companies under s. 82 of the Companies Act it was mentioned that the amount 
of the loan by the bank was due on a mortgage-of the company’s assets. Now, 
these facts were relied on by the defendant in his original written statement really 
in support of his plea of estoppel and not referred to in the averments and sub- 
missions in support of the case based on construction of the document of resolution 
and the other allied documents executed before the loan was made. But I do not 
propose to dispose of a purely legal contention of this nature on any such technical 
difficulty in the way of the defendant and particularly when the facts were set 
out in the original written statement. I shall refer again to the airline company’s 
letter of October 25, 1947, in considering another argument urged by Mr. Kolah, 
but here I am dealing with the question of construction of the documents executed 
in June 1947, It is true that the letter of October 25, 1947, the balance sheet and 
the return, do state that there was a mortgage or hypothecation (both words are 
used in the same sense) on the assets of the company in favour of the bank. But 
all this is conduct of one party subsequent to the contract. The construction of a 
doctiment cannot bè controlled by any subsequent declaration or conduct of the 
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parties ; a fortiori it cannot be controlled by any such declaration or conduct of 
one of the parties. Itis a firmly established rule that the construction of a contract 
-cannot be affected by the declarations of parties made subsequent to its date though 
when the words are ambiguous they may be explained by the previous or contem- 
poraneous conduct of the parties. (Houlder Brothers & Co. Limited v. Public Works 
Commissioner : Public Works Commsisstoner v. Houlder Brothers & Co., Limited.) 
I can understand a case where it is said that the ordinary primary meaning of the 
words used in an instrument should give way to a secondary meaning because that 
expresses the real intention of the parties, as for instance, where any expression has 
acquired by usage a secondary meaning as its customary meaning quod hoc. But 
it is hard to see how any subsequent declaration or conduct of one of the parties to 
a written agreement can be allowed to control its meaning and effect. 

Iam anxious and indeed bound to give full effect to the intention of the parties 
at the time of the transaction of loan and recorded in the documents of the reso- 
lution of June 5, 1947, and the promissory note and the continuity letter. I have 
to ascertain that intention from the documents and the relevant circumstances 
surrounding the transaction. I have considered this question in the light of the 
principles governing a case of this nature and given the matter my best attention. 
The cumulative effect of all that I have said before is, in my judgment, decisive and 
leads to the conclusion that no charge on any assets of the airline company was 
created to secure the loan by the bank and the only right that the bank acquired 
in that transaction quod the airline company as security. for the loan was an under- 
taking by the company whereby it bound itself to keep all its assets unincumbered 
till the loan was aischarped. This was purely a personal covenant. Therefore, 
the question whether a charge was created on those assets must be ansyered in 
favour of the plaintiffs bank. No strict answer has been, or perhaps ever will be, 
given to the question as to. what words in a writing would be sufficient—when no 
formal expressions are used—to create a charge or hypothecation on any moveable 
property, since the question must remain one of construction aided by the relevant 
circumstances attending the particular transaction. But I am convinced that in 
the present case no such incumbrance was created. 

An attempt was made on behalf of the defendant to show that the transaction 
recorded in the resolution of June 5, 1947, created a floating charge on the assets 
of the airline company. I fail fo see how the words used in that resolution can, 
even by giving them the largest import, be regarded as creating what is called a 
floating charge or a floating mortgage. If anything the words of the resolution 
giving an assurance have the effect of negativing any such equitable security. , 
I shall only make one citation from the speech.of Lord Macnaghten in the leading 
case of Governments Stock and Other Securities Investment Company v. M anila 
Railway Co.? His Lordship says (p. 86) : 

“A floating security is an equitable charge on the assets for the time being of a going concern. 
It attaches to the subject charged in the varying condition in which it happens to be from time 
to time. It is of the essence of such a charge that it remains dormant until the undertaking 
charged ceases to be a going concern, or until the person in whose favour the charge is created in- 
tervenes. His right to intervene may of course be suspended by agreement. But if there is no 
agreement for suspension, he may exercise his right whenever he pleases after default.” 
No right ‘to intervene’ was created in favour of the bank, and in the facts of the 
present case it cannot be said that the equitable floating security was crystallized 
into a fixed security. 

It was but faintly urged before me by Mr. Kolah that the documents of June 
1947 created a hypothecation of the assets of the airline company. I have already 
held that no charge was created on the assets of the company. Cadit quaestio no 
interest in any assets of the company was transferred to the bank and there was no 
hypothecation. 

It was next argued that even if initially and originally ihes was no hypothecation 
created on the assets of the airline company as security for the loan, the letter 
dated October 25, 1947, (forwarding a statement of the list of the oy 3 
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assets) which referred to the assets of the company as hypothecated with the bank 
had the effect of creating a proper hypothecation of those assets in favour of the 
bank. It was said that the plaintiffs bank did not send any reply to this letter 
and must, therefore, be deemed to have agreed to thecreation of such hypothecation. 
The substance of the oral evidence relating to this letter is that on inquiry being made 
by the defendant, Vijaysingh Gowindji, who was a director of the airline company, 
informed the defendant in October 1947 that no list of the assets of the company 


had been sent to the bank and that thereupon the letter along with a statement 


of the list of assets was sent by the company to the bank. The letter was receiv- 
ed by the bank and remained with the bank in a cover which contained 
important documents relating to the loan. Kedari in his evidence stated that he 
knew nothing about the letter till disputes started between the bank and the 
defendants He admitted that no action appeared to have been taken by the bank 
in respect of that letter. There is no doubt that the letter was sent by the airline 
company under the belief, at the time entertained, that its assets were hypothecated 
with the bank and the bank must be held to have knowledge of the fact that such 
was the belief of the airline company. But it is not as if this letter was sent by 
the company in reply to any letter making a demand for such a statment by the 
bank. Nor is it addressed to the bank in the course of any correspondence on the 
subject of the loan and security for the loan. It is an unilateral action which at 
best can show that the airline company in October 1947 came to think that a hypo- 
thecation existed. Theréfore, if there was in fact no such hypothecation made in 
June 1947 any erroneous belief on the part of the airline company or what the air- 
line company thought about it cannot affect the position of the bank. It was 
said that even if there was an incomplete transaction creating a charge on the assets 
of the company, this letter must be read as completing that transaction. Butfor 
this there must be some connection shown between what happened in June 1947 and 
the sending of the letter and it must be such as would affect the position of the bank. 
Now, as I have already observed the bank~had said or done nothing in the matter 
after June 1947. The present argument assumed that there was an incomplete 
agreement to create a hypothecation. I do not think this assumption was justi- 
fied. There is no basis for the case that the common intention of the parties was to 
create a charge and that all that remained to be done’after June 1947 was to give 
effect to the common intention and agreement of the parties by reducing it to 
writing as was sought to be alleged in para. 10 of the writtén statement. The case 
that an incomplete transaction was by that letter being completed by reducing an 
agreement to writing would have to rest on much surer and stronger ground than a 
mere averment, The only question, therefore, that arises here for my determina- 
tion is : Did any agreement creating a charge on the assets of the company in 
favour of the bank arise in October 1947 by the company addressing this letter to 
the bank and by the bank not sending any reply to the same denying that it held a 
charge or hypothecation on those assets ? The point that arises for solution is 
whether when a debtor who has under the contract of loan given a negative lien- 
to the creditor on his assets which were at the time not specifically stated writes to 
the creditor after over four months without any preliminary discussion between the 
parties and states that those assets were hypothecated and sends a statement of his 
assets along with the letter and the debtor sends no reply, it can be said that in not 
sending any reply he acted at his ownperil and must be held to-have tacitly agreed 
to the existence or creation of such a hypothecation. If originally it was not the 
common intention and agreement of the partiestocreate an incumbrance, this can 
at the highest be said to be a new offer which may terminate in an agreement, al- 
though I.am more inclined to take the view that this was in the facts and cir- 
cumstances of the transaction before me no more than an unilateral expression by a- 
party of what it thought was the nature of the transaction. The general rule re- 
lating to offer and acceptance has always been understood to be that there can 
be an acceptance of an offer by the communication of the assent of the person to 
whom the offer is made or by his doing some act which he is requested by the terms 
of the offer to do or by his accepting performancé itself of the act constituting the 
offer. In the language of the Contract Act a proposal is accepted when the person 
L.R.—B55 ~ 


866 THE BOMBAY LAW REPORTER. : [VOL Lv. 


to whom the proposal is made signifies his assent to the same. Now, there is no- 
thing to show in the evidence led before me that there was any acceptance of the pro- 
posal contained in the airline company’s letter assuming that the letter contained 
any proposal. All that is relied upon in this connection is that the bank remained 
silent and did not send any communication denying the existence of any hypothe- 
cation. The bank did not owe any duty to the company to send any reply to that 
letter. Moreover, a person who makes an offer cannot prescribe the conditions 
under which it may be refused. Iam unable to accept the contention that when the 
airline company stated in the letter of October 25, 1947, that its assets were hypo- 
thecated with the bank against the cash-credit account of Rs. 5,00,000 and went 
on to state that it trusted that the statement would be found in order, an obligation 
was cast on the bank to reply to the letter. Mere silence cannot amount to any 
assent. It does not even amount to any representation on which amy plea of 
estoppel may be founded. It is well established that mere silence cannot amount to 
a representation unless there is a duty to make some statement or ta do some act. 
It is only when there is a duty to disclose some fact or do some act that deliberate 
silence may become significant and amount to a representation. Cases where it is 
said that sometimes performance may be given for a promise and theresult may be an 
agreement, stand on a totally different footing. This is not one of those cases where 
only some act is required to be done by the person to whom the offer is made and 
the doing of such act is by itself sufftcient to amount to communication of the ac- 
ceptance, and the person making the offer becomes bound by such tacit acceptance. 
Here the bank was not asked to do any act or acts by the letter of October 25, 1947, 
and admittedly it did nothing after the receipt of the letter. There was, in my judg- 
ment, no signification of any acceptance of any offer—if indeed there was any 
offer by the bank, and therefore no agreement as alleged can be said to have result- 
ed. The present contention must, therefore, be negatived. 
Having stated these conclusions it is, of course, the end of my decision. But 
T have to refer briefly to a point or two on which some arguments were advanced 
by learned counsel for the parties, An argument was advanced on the footing 
that there was in fact a charge or hypothecation created in favour of the bank. 
The bank failed to register the same with the result thatit lost the security. 
Therefore, so it was said, the defendant was discharged from his liability as a 
guarantor. It is common ground that there was no registration with the Registrar 
of Companies of any charge or hypothecation in favour of the bank in respect of 
the loan advanced to the airline company. It is indisputable that if as a matter 
of fact and law there was such an incumbrance, it should have been registered under 
the Companies Act. Section 109 of the Companies Act renders certain mortgages 
and charges on moveable property of a company void against the liquidator unless 
particulars relating to the same are filed with the Registrar of Companies as pre- 
scribed under the Act. This can be done both by the company and the person 
holding the charge or mortgage. It is also common ground that the bank has done 
nothing in the matter of registration. The argument proceeded that the security 
in favour of the bank was lost by result of the negligence on the part of the bank 
in not getting the security registered and the defendant became discharged of his 
liability to the extent of the value of that security. Section 141 of the Contract 
Act expressly recognises this right of a surety. Section 189 of the Contract Act 
lays down the rule relating to the discharge of a surety as a consequence of any act 
or omission of the creditor impairing the surety’s eventual remedy. I accept this 
part of Mr. Kolah’s contention that if there was a charge or hypothecation created 
in favour of the bank, the subsequent conduct of the bank would have discharged 
the surety. The point, however, is not of much importance, since the view I 
-have taken is that there was no charge or hypothecation created at any time in 
favour of the bank. 
Ihave to refer to an argument urged before me by learned counsel for the bank. 
The case of the bank, it was said, was twofold : firstly, the suit was based only on 
the promissory note and continuity letter, and alternatively based on a con- 
tract of guarantee. Presumably the first line of argument was adopted as a sum- 
mary answer to the defences based on guarantee and discharge of liability of the 
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defendant as a surety. I do not think the plaintiffs can say that their case is found- 
ded on the promissory note and the continuity letter simpliciter. The cause of 
action,dás I read the plaint, is based on a contract of guarantee. I have already 
made some observations on the nature ofthe suit and it is unnecessary to reiterate 
the same. In any case the issues based on the relationship of creditor and guarantor 
did arise on the pleadings and had to be determined in the suit. 

That disposes of the whole of the points in the case. At the end of the hearing 
a further issue relating to interest was raised on behalf of the defendant. It was 
said that the plaintiffs are in any event not entitled to claim any interest on the 
amount of the claim after the date of the order of the Court for ‚winding up of the 
airline company. The argument was that since the liability of a surety is co- 
extensive with that of the principal debtor-unless it is otherwise provided by the 
contract afid since the ordinary rule to be observed in liquidation proceedings is 
that there is to be no proof for interest subsequent to the order of winding up, the 
defendant is in any event not liable to pay interest for any period subsequent 
to the date of that order. It was argued on behalf of the plaintiffs bank that the 
rule that interest would not run in such a case does not operate against the surety 
where the principal debtor is discharged from liability to pay interest by opera- 
tion of law. Reliance was placed on Subramanian v. Baicha Rowther!, where it 
was held that a discharge of the principal- debtor by operation of law does not 
discharge the surety and the remedy of the creditor against the guarantor should not 
be restricted to the amount that the debtor may by operation of law be compellable 
to pay. The rule applicable to cases of this nature was very clearly enunciated 
in Fitz George, In re: Robson, Ex parte?, where Bigham J. says (p. 464) : 

“I think in this case that the oreditor is entitled to prove for the value of the guarantee that 
the debtor has given. . It is said that, beoause the principal debt is gone, therefore, the liability 
under the guarantee to pay the interest on the debenture is also gone. I do notagree with that 
view. The principal debt is gone no doubt, but not by any act of the oreditor. It is gone by 
operation of law. The principal debt will never be repaid, but in my opinion, the obligation of 
the debtor to pay interest under his guarantee remains.” 

In the result there will be a decree for the plaintiff’s bank for Rs. 5,22,275-2-3 
with interest on Rs. 5,17,216-6-0 from October 10,1949, till judgment at 8} per 
cent., costs of the suit and interest on judgment at 4 per cent. 


Suit decreed. 
Attorneys for plaintiffs: Mulla & Mulla, Craigie Blunt & Caroe. 
Attorneys for defendants : Payne & Co. ` 


[Editors' Note, An appeal filed by the defendant was dismissed (0.C.J. Appeal No. 104-X 
of 1954, per Ohagla C. J. and Tendolkar J.) by a consent order obtained on March 18, 1955]. 


1 [1042] A. I. R. Mad. 145. * 2 [1906] 1K. B. 462. 
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Before the Hon’bls Mr. M. O. Ohagla, Ohicf Justice, Mr. Justics Diztt and Mr. Justice Desai. 


STATE v. PANDURANG BABURAO SANGARE.* 


Indian Penal Oode (Act XLV of 1860), Soc. 409—-Prevention of Oorruption Act (II of 1947), Sec. 
5(2)(4)—General Olauses Act (X of 1897), Sec. 26—Public servant—Talati—Oriminal breach 
of trust—Prosecution under 8. 409, Indian Penal Code—Absence of sanction to prosecute— 
—Whether prosecution valid—Repeal of Act—Implied repeal of Act. 

In the case of a criminal breach of trust by a public servant, it is open to the prosecution 
to launch prosecution either under s. 409 of the Indian Penal Code, 1860, or under s. 5(2) 
of the Prevention of Corruption Act, 1947, even before the amendment of theglatter Act in 
1952. If the prosecution is launched under s. 409 of the Indian Penal Code and if the status 
of the accused is such that no sanction is required under the provisions of the Criminal 
Procedure Code, 1898, the prosecution is good and the conviction is proper, in absence 
of sanction, notwithstanding the fact that if the prosecution had been launched under 
g. 5(2) of the Prevention of Corruption Aot, a sanction would have been necessary. 

State v. Sahebrao', relied on, 
Navla Samia v, The State*, disapproved. 
Emperor v. Apaya® and Basir-ul-Huq v. State of West Bengal‘, distinguished, 

Section 26 of the General Clauses Act, 1897, only applies when an act or omission is con- 
stituted an offence by two or more different enactments. It has no application when an 
act or omission is constituted an offence under the same enactment and the same act or omi- 
ssion is constituted a different offence also under the same enactmont. It makes no difference 
to the application of the section that the procedure laid down in the two enactments with 
regard to the prosecution of the offender is different or even if different sentences are pro- 
vided under the two enactments. ` 

Bhup Narain v. State’ and Mahammad Ali v. State*, referred to. 

The Prevention of Corruption Act does not expressly or by implication repeal the provi- 
sions of the Indian Penal Code. 

The Court never looks with favour upon the suggestion that there is an implied repeal. 
The inolination of the Court will always be against the repeal of an earlier statute whon the 
Legislature has not expressly done so. 

Seotion 409 of the Indian Penal Code is not repealed by the provisions of the Prevention 
of Corruption Act. 

The State v. Gurcharan Singh’, dissented from. 


SANCTION to prosecute. 

The accused was a talati of the villages of Harchori and Kond Khandkar in the 
district of Ratnagiri. As such it was his duty to collect land revenue from the culti- 
vators in the villages and pay it in the Ratnagiri sub-treasury towards the end of 
each month. 

In January 1951, the accused collected Rs. 101-6-0 as revenue and failed to pay 
the amount in the Ratnagiri sub-treasury by January 25, 1951. 

On August 18, 1951, he was prosecuted for the offence of criminal breach of trust 
punishable under s. 409 of the Indian Penal Code, in the Court of the Judicial Magia- 
trate, First Class, Ratnagiri. No sanction to prosecute the accused was obtained 
as none was required by s. 409. 

The Prevention of Corruption Act was placed on the statute book on March 11, 
1947. It also penalised the offence of criminal breach of trust by a public servant, 
provided a special procedure for the trial of the offence, and prescribed a lesser 


penalty for the commission of the offence. 


* Decided, April 22, 1955. Criminal Ap- 
peal No. 1294 of 1954, from an order of ac- 
quitta! passed by N. S. Metrani, Sessions 

udge, Ratnagiri, in Criminal Appeal No. 6 
of 1954, reversing the conviction and sentence 
. passed by D. R. Muthane, Judicial Magistrate, 
First Class, Ratnagiri, in Criminal Case No. 161 
of 1058. 

1 (1954) 56 Bom. L. R. 980, F.B- 


On August 12, 1952, the Act was amend- 


2 (1958) Criminal Application No. 94 of 
1958, decided by Bavdekar and Vyas JJ., 
on June 10, 1958 (Unrep.). 

1918) 15 Bom. L. R. 574, 

958] A. I. R. S. C. 298. 
1952] A. I. R. AN. 35. 
pose A. IL R. Cal. 681., 
1952] A. I. R. Punj. 89. 
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ed by Act LIX of 1952, which inserted s. 5 (4) in the Act and which provided that the 
provisions of the Prevention of Corruption Act were in addition to and not in deroga- 
tion of “any other law for the time being in force.” 

The trial of the accused proceeded ‘for an offence punishable under s. 409 of the 
Indian Penal Code. The trying Mayistrate convicted the accused of the offence 
charged, and in view of the fact that the proceedings were spread over two years and 
the fact that the money defalcated had already been paid, sentenced the accused to 
undergo simple imprisonment for one month and to pay a fine of Rs. 100. In the 
course of his judgment the Magistrate observed : 

“The defence pleader has urged that there is no sanction for prosecution of the accused, 
But the Bombay High Court has held that no such sanction is required as this offence cannot be 
said to have been committed in the course of the discharge of duties (Wmperor v. Rambhaidhar 
Zusti, 49 Bom. L. R. 609).” 


The accused appealed to the Sessions Judge of Ratnagiri, who held, followig a 
judgment of the Bombay High Court, that the proper forum to try the accused was 
the Special Judge under the Prevention of Corruption Act, and that the tryi 
Magistrate had no jurisdiction to try the offence as it fell under s. 5 of the Act. 
In acquitting the accused, the Judge observed as follows :— 

“A preliminary objection has been raised on behalf of the appellant that the Judicial Magis- 
trate had no jurisdiction to take congnizance and hear the case under s. 409 of the Indian Penal 
Code. This objection, in my opinion, is well founded and therefore it must be upheld. 

In the Revision Application No. 782 of 1958, State v. Amratlal Ambalal Trivedi, made to the 
High Court, it has been held that the offence which the accused is said to have committed was no 
doubt an offence punishable under s. 409 of the Indian Penal Code, but the offence was an offence 
which fel? within the desoription of s. 5(1)(0) of the Prevention of Corruption Act and that it was 
the intention of the Legislature when the Prevention of Corruption Act was passed that an offence 
whioh falls within s. 5(Z)(0) was an offence which properly fell within that provision and not within 
s. 409 of the Indian Penal Code. A reference to s. 6 of the Act also shows that in the oase of an 
offence falling within s. 5(1)(c) it is necessary to prosecute the acoused with a previous sanction 
as provided by that section. The High Oourt further held that in view of the provisions ofss, 7 
and 10 of the Criminal Law Amendment Act it was clear that the case filed against the accused was 
therefore triable by the Special Judge and not by the trial Magistrate before whom the case was 
pending. In view of this authoritative pronouncement of our High Court, I will have to hold 
that the Judicial Magistrate, First Olass, Ratnagiri, committed an error in taking cognizance of 
and in deciding the case against the appellant under s. 409 of the Indian Penal Code. Conse. 
quently the appellant will have to be acquitted. It mustbe clearly understood that I am not 
deciding this case on its merits but only on a technical point of jurisdiction.” 


The State of Bombay appealed to the High Court against the order of acquittal. 


The appeal was heard on February 21, 1955, by Dixit and Gokhale JJ., when their 
Lordships made a reference to a full bench in the following terms : 


Dixrr J. ‘This is an appeal by the State against an appellate order of acquittal 
made hy the Sessions Judge, Ratnagiri, whereby he set aside the conviction recorded 
against the respondent and the sentence passed upon him in respect of an offence 
‘under 8. 409 of the Indian Penal Code. 

The respondent was, until 1951, a talati of Bhati-Mirya in the Ratnagiri district. 
A complaint was filed against him on August 18, 1951, and the allegation was that 
he had misppropriated a sum of Rs. 101-6-0 which had been collected by him as a 
talati and which should have been credited to the treasury on or before January 
25,-1951. The learned Magistrate convicted the respondent of the offence and sen- 
tenced him to suffer onemonth’ssimple imprisonment and to pay fine of Rs. 100, in 
default, fifteen days’ simple imprisonment. The respondent appealed in the Ses- 
sions Court, Ratnagiri, and the learned Sessions J dee relying upon a decision of 
this Court in Criminal Revision Application No.782 of 1953, took the view that it was 
not open to the prosecution to proceed against the accused under s. 409, but the pro- 
secution should have proceeded against the accused under s.6(1)(c) of the Prevention 
of Corruption Act. Having taken that view, the learned Judge acquitted the res- 
pondent of the offence. 
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Now, the contention taken on behalf of the State is that the view taken by the 
learned Sessions Judge is wrong in view of a full bench decision of this Court 
reported in State v. Sahebrao+ 

In this case, the offence was alleged to have‘been committed in January 1951 and 
the Court was asked to take cognisance of the offence on or about August 18, 1951. 
The Prevention of Corruption Act (India Act No. II of 1947) was amended by Act 
No. LIX of 1952, and s. 5(4) of the amending Act ran as follows : 

“The provisions of this section shall be in addition to, and not in derogation of, any other law 
for the time being in force, and nothing contained herein shall exempt any public servant from 
any proceeding which might, apart from this section, be instituted against him.” 

Having regard to s. 5(4) of the amending Act, it was held by a full bench of this Court 
in the aforesaid case that it was open to the State to prosecute a publio servant under 
s. 409 of the Indian Penal Code, 1860, according to the procedure laid @own in the 
Criminal Procedure Code, 1898, notwithstading the special provisions contained in 
the Prevention of Corruption Act, 1947, and the Criminal Law Amendment Act, 1952. 

There was, subsequently to this decision, another full bench consisting of the learn- 
ed Chief Justice, Mr. Justice Chainani and myself, which was constituted to hear 
Criminal Appeal No. 1271 of 1954and the reference was heard on February 2, 1956. 
In that case, the accused was prosecuted for an offence under s. 409 of the Indian 
Penal Code and the proceedings were instituted against him on November 7, 1953, 
and a question arose for decision as to whether it was necessary for the prosecution 
to proceed under s. 5(1)(c) of the Prevention of Corruption Act and that it was not 
open to the prosecution to proceed under s. 409 of the Indian Penal Code. On the 
facts of that case, the view taken by the full bench was that having regard to s. 5(4) 
of the amending Act of 1952 and having regard also to s. 6(Z) of the Prevention of 
Corruption Act, 1947, it would be open to the prosecution to proceed under s. 409 
of the Indian Penal Code. 

But the facts in the present case are different. Here, the offence which js alleged 
to have been committed by the accused took place in or about January 1961 and 
congnisance of this offence was taken in August 1951, i.e. before the prevention of 
Corruption Act was amended by Act No. LEX of 1952. Question, therefore, arises 
as to whether, when proceedings have been commenced against an accused person 
under s. 409 of the Indian Penal Code before the amending Act No. LIX of 1952 
came into force, it would be open to the prosecution to proceed against such an 
accused person under s. 409 of the Indian Penal Code and not under s. 5(Z)(c) of the 
Prevention of Corruption Act, 1947. Mr. Mandgi who appe for the State says 
that the wider question referred to in the judgment of the full bench has now arisen 

` for determination and since the question is one of general importance and there have 
been conflicting decisions upon the point, it is desirable that this question should be 
settled by a larger bench. The question, therefore, which arises for determination 
by a full bench will be as follows : 

“When an offence falls under aspecial Act and sanction is necessary under that Act, and the 
offence also falls under the ordinary law and no sanction is necessaryin respect of that offence, 
is it open to the prosecution to proceed under the ordinary law and not obtain the sanction which 
would have been necessary if the acoused had been proceeded against under the special law P» 
We have formulated the question in the language indicated by the full bench in its 
judgment. . 

The papers will accordingly be placed before the learned Chief Justice in order to 
constitute a full bench for determination of the aforesaid question. 


A Full Bench was accordingly constituted consisting of Chagla C. J., Dixit 
J. and Desai J. 


H. M. Ohoksi, Government Pleader, for the State. 
V. T, Walawalkar, for the accused. 


Caacia C.J. The accused was charged with having committed an offence under 
s. 409 of the Indian Penal Code in that in January 1951 while being in charge of the 


1 (1954) 58 Bom, I. R. 980, F.B. 
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sew Harchori bye Kond gears asa talati he committed criminal breach of 
in respect of Rs. 101-6-0 by dishonestly ‘misa riating the amount and he 
failed to credit this amount into the Ratnagiri Sut Tasi? by January 5, 1951. 
The learned Judicial Magistrate, Firat Class, Ratnagiri, convicted the accused and 
sentenced him to one month’s simple imprisonment and a fine of Rs. 100,in default 
simple imprisonment for 15 days. The accused appealed to the Sessions Judge, 
Ratnagiri, and the learned Sessions Judge acquitted the accused on the preliminary 
ground, that inasmuch as the accused was prosecuted without a sanction, the trial of 
the accused was bad and the order of conviction cannot stand. The State has come 
in appeal against the order of acquittal passed by the learned Sessions Judge. 

The view taken by the Sessions Judge following a decision of this Court is that in- 
asmuch as the facts disclosed by the prosecution constituted an offence both under 
8. 409 of the Indian Penal Code and also under s. 5(2) of the Prevention of Corruption 
Act (II of 1947), and inasmuch as under s. 6 of the Prevention of Corruption Act 
a sanction was necessary before the prosecution could be launched, it was not open 
to the prosecution to evade the provisions with regard to sanction and prosecute the 
accused under s. 409 of the Indian Penal Code. Therefore, the very short question 
that we have to consider in this full bench is whether the passing of Act IT of 1947 
which requires sanction makes it obligatory upon the prosecution to prosecute the 
accused under Act IL of 1947 after taking the necessary sanction and the prosecution 
is peat from prosecuting the accused under s. 409 of the Indian Penal Code 
without a sanotion. 

The offence, as already pointed out, was alleged to have been committed on Janu- 
ary 25,1951. Aot I of 1947 came into force on March 11, 1947, and there was an 
amendment to this Act by Act IT of 1952 which came into force on July 28, 1952, 
and there was a second amendment to this Act LIX of 1952 which came into force 
on August 12, 1952. This amendment substituted s. 5(4) in the original Act and the 
sub-section provided : 

“The provisions of this section shall be in addition to, and not in derogation of, any other law 
for the time being in force, and nothing contained herein shall exempt any publio servant from 
any proceeding which might, apart from this section, be instituted against him.” 

The effect of this section came to be considered in a full bench of this Court in State 
v. Sehebrao', and in that decision we pointed out that it was open to the State to pròs 
secute & public servant under s. 409 of the Indian Penal Code according to the pros 
cedure laid down in the Criminal Procedure Code, 1898, notwithstanding the special 
provisions contained in the Prevention of Corruption Act, 1947, and the Criminal 
Law Amendment Act, 1952. In that case the offence was committed after s. 5(4) 
came into force. In the case before us the offence was committed prior to the coming 
_ into force of the second amendment and the complaint was also filed on August 18, 

1951, which was prior to the coming into force of s. 5(4), and the question that arises 
is whether in the absence of s. 5(4) the-position in law is different from what we laid 
down in the full bench decision. 

This full bench has been necessitated by reason of the fact that a division bench of 
this Court in Navla Samta v. The State? took the view that if one enactment constituta 
ing a certain act to be an offence required a sanction and another enactment consti. 
tuting the same aot alsé an offence did not require a sanction, it was obligatory upon 
the prosecution to proceed under the enactment which requiréd a agnotion, because 

_the view was taken that if the prosecution did not do, so it would amount to evading 
the provision of law which required a sanction which was a procedure laid down for 
the benefit of the accused. Mr. Justice Bavdekar and Mr. Justice Vyas felt thom- 
selves compelled to take that view largely by reason of the fact that there was an 
earlier decision of this Court reported in Emperor v. Apaya®, in which according 
to the learned Judges the same view was taken. In their judgment the two learned 
Judges have also referred to a decision of the Supreme Court reported in Basir-ul-Huq 
v. State of West Bengal‘, where Mr. Justice Mahajan delivering the judgment of the 
Court observed (p. 296): 


1 (1954) 56 Bom. L. R. 980, FB. 16, 1988 (Unrep.) 
2 (1953) Orim. Appli. No. 94 of 1953, 8 1058] 15 Bom. L. R. 574. 
decided by Bavdekar and Vyas JJ., on June -4 [1958] A. L R. S. O., 293. 
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“Though, in our judgment, s. 195 does not bar the trial of an accused person for a distinct 
offence disclosed by the same facts and which is not included within tho ambit of that section, it 
has also to bo borne in mind that the provisions of that section cannot be evaded by resorting to 
devices or camouflages. The test whether there is evasion of the section or not is whether the 
facts disclose primarily and essentially an offence for which a complaint of the Court or the public 
servant is required. In othər words, the provisions of the section cannot be evaded by the device 
of charging a person with an offence to which that section does not apply and then convicting 
him of an offence to which it does, upon the ground that such latter offence is a minor offence of 
the same character.” i 


Applying this principle the learned Judges thought that the facts primarily and 
essentially disclosed an offence which fell under s. 5(2) of the Prevention of Corruption 
Act and therefore the prosecution would be guilty of a device or a camouflage in 

rosecuting the acc under s. 409 of the Indian Penal Code and notgunder the 

evention of Corruption Act. With very great respect, the learned Judges over- . 
looked the vital distinction which exists between a case where offences in respect of 
the same facts are constituted under the same enactment and offences are constituted 
under différent enactments. Both the’ case reported in Emperor v. Mansing and the 
decision of the Supreme Court in Basir-ul-Hug v. State of West Bengal turned on the 
important fact that the accused could have been prosecuted under the same enactment 
in respect of the same acts for twe different offences, one requiring a sanction and 
the other not requiring a sanction, and it is on those facts that both our High Court 
in Emperor v. Mansing and the Surpeme Oourt laid down the salutary principle that 
it was not open to the prosecution at its own option to proceed under a particular 
section under the Indian Penal Code which did not require a sanction when the facts 
disclosed would constitute an offence under a different section which would require ` 
a sanction. Again, with very great respect to the two learned Judges, they over- 
looked the clear provisions of s. 26ofthe General Clauses Act, and really the answer 
to the question raised in this full bench is to be found in the terms of that section 
of the General Clauses Act. Section 26 of the General Clauses Act provides : 

“Where an act or omission constitutes an offence under two or more enactments, then the 

offender shall be liable to be prosecuted and punished under either or any of those enactments, 
but shall not be liable to be punished twice for the same offence.” 
Therefore, there is clear legislative sanction in favour of the option to be exercised 
by the prosecution where an act or omission constitutes an offence under two dif- 
ferent enactments, and the Legislature has made it quite clear that the offender is 
liable to be prosecuted either under one or the other enactment. The only prohi- 
bition contained in s. 26 is that the offender is not liable to be punished twice for the 
same offence. It will be noted that s. 26 only applies when an act or omission is 
constituted an offence by two or more different enactments. Section 26 has no 
application when the act or omission is constituted an offence under the same enact- 
ment and the same act or omission is constituted a different offenec also under the 
same enactment. Therefore, both the judgment in Emperor v. Mansing and the 
judgment of the Supreme Court naturally ignored s. 26 because s. 26 had no 
application. Butintho case before Mr. Justice Bavdekar and Mr. Justice Vyas 8. 26 
had direct application, because these learned Judges were dealing with a case where 
an act constituted an offence under two enactments, the Indian Penal Code and 
the Prevention of Corruption Act. 

This view of the law as been taken both by the Allahabad High Court and by 
the Calcutta High Court. See Bhup Narain v. State!, where the learned Chief Justice 
in terms refers to s. 26 of the General Clauses Act at p. 37; and also the decision of 
the Calcutta High Court in Mahammad Als v. State.* 

Mr. Walawalkar has strongly relied on the judgment of the Punjab High Court in 
The State v. Gurcharan Singh The decision of the Punjab High Court was based 
on two grounds. One was that s. 26 of the General Clauses Aot has no application 
because the Prevention of Corruption Act introduced various important procedural 
changes. It is pointed out that whereas under s. 409 of the Indian Penal Code no 
sanction is necessary when the person prosecuted is not a high official, the Prevention 


1 [1952] A. I R. AU. 35. 8 [1952] A. I. R. Punj. 89. 
2 [1958] A. I. R. Cal. 681, 
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of Corruption Act requires a sanction in the case of every accused. Itis further point- 
ed out that in the Prevention of Corruption Act the accused has been made a com- 
petent witness, and finally that the maximum sentence which can be imposed under 
the Prevention’ of Corruption Act is much less severe than the maximum. sentence 
under s. 409 of the Indian Penal Code. With great respect to the Punjab High Court, 
it is difficult to understand. how it is possible to take that view of s. 26 of the General 
Clauses Act. Ifs. 26 only applied when two enactments consituted an act an offence 
without any procedural change or without any alteration in the punishment, then 
there would be no necessity ai OE for a subsequent enactment dealing with the 
same act. Further, when s. 26 provides that the offendershall be liable to be prose- 
cuted and punished under either or any of those enactments, what the Legislature 
clearly intended was that he shall be liable to be prosecuted according to the pro- 
cedure laidelown under the enactment under which he was being prosecuted, and 
in the full bench decision also the view that we have taken is that the special pro- 
cedure set up under the Prevention of Corruption Act does not entitle a publio ser- 
vant to insist that the only proceeding which could be instituted agairist him must 
be under the special Act and not under the Criminal Procedure Code. Therefore, 
in our opinion, 8. 26 has application provided the same act has been constituted an 
offence under more than one enactment. It makes no difference to the application 
of 3. 26 that the procedure laid down in the two enactments with regard to the pro- 
secution of the offender is different or even if different sentences are provided under 
the two enactments. The second ground on which the decision of the Punjab High 
Court was based was that the provisions of the Prevention of Corruption Act pro 
tanto repealed the provisions of the Indian Penal Code with regard to the same offence. 
Undoubjedly, 8. 26 of the General Clauses Act can only haye application if both the 
enactments are in force, and if we are satisfied that the subsequent Act of the Legis- 
lature has repealed éither expressly or impliedly the earlier legislation, then the 
prosecution can only be under the subsequent enactment, and therefore we must 
proceed to examine the argument which found favour with the Punjab High Court 
that the Prevention of Corruption Act has repealed the provisions of s. 409 of the 
Indian Penal Code. It will perhaps be advisable to bear in mind certain general 
principles with regard to an implied repeal by the Legislature of an earlier legislation 
by a subsequent legislation. The Prevention of Corruption Act does not expressly 
repeal the provisions of the Indian Penal Code and therefore the most that can be said 
is that there is an implied repeal. The Court never looks with favour upon the 
suggestion that there is an implied repeal.and the inclination of the Court will al- 
ways be against the repeal of an earlier statute when the Legislature has not expressly 
done so. In this case, far from there being any express repeal, the Legislature by 
subsequently enacting s. 5(4) has made it clear what its intention was when it put 
this legislation on the statute book, and as we have pointed out in the full bench 
decision, s. 5(4) was passed in order to rebut the view taken by the Punjab High 
Court that there was an implied repeal of s. 409 of the Indian Penal Code by the pro- 
yisions of Act IT of 1947. The language used by the Legislature in s. 5(4), viz. 
“The provisions of this section shall bein addition to, and not in derogation of, any 
other law for the time being in force, and nothing contained herein shall exempt any 
public servant from any proceeding which might apart from this section be instituted 
against him’”’, clearly negatives any suggestion that the Legislature intended to repeal 
the provisions of the earlier statute, viz. the Indian Penal Code. But what is urged 
by Mr. Walawalkar on the strength of the judgment of the Punjab High Court is that 
we must assume an implied repeal by reason of the important procedural changes 
introduced in the subsequent legislation. We have already referred to what those 
important procedural changes are, and the contention is that the principle is well 
settled that when a subsequent legislation alters the procedure with regard to the 
prosecution of an offence or alters the punishment, the Court must presume that the 
Legislature intended to repeal the earlier statute. 

Now, the well known authority on Statute Law, Craies, at p. 344 quotes Dr. 
Lushington in The Indiat: 


1 (1864) 88 L. J. (Adm,) 198. 
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“What words will establish a repeal by implication it is impossible to say from authorities 

or decided cases. Ifon the one hand the general presumption must be against such a repeal, on 
the ground that the intention ‘to repeal, ifany had existed, would have been declaredin express 
terms, so on the other hand, it is not necessary that any express reference be made tothe statute 
which it is intended to repeal. The prior statute would, I conceive, be repealed by implication 
if its provisions were wholly incompatible with a subsequent one ; or if the two statutes toge- 
ther would lead to wholly absurd consequences ; or if the entire subject matter were taken away 
by the subsequent statute.” 
Applying this test to the two enactments, it is impossible to say that the provisions 
of the two are wholly incompatible or that the two statutes together would lead to 
wholly absurd consequences. Maxwell, another well known authority on the inter- 
pretation of statutes, at p. 186 states : 

“Tt would seem that an Act which (without altering the nature of the offence, as by making 

it felony instead of miedemeanour) imposes a new kind of punishment, or provides a new course 
of procedure for that which was already an offence, at least ab common law, is usually regarded 
as cumulative and as not superseding the pre-existing law.” 
It may also be pointed out that certain earlier English decisions seem to have taken 
a contrary view, but that was at a time when there was no statutory provision in 
England corresponding to s. 26 of the General Clauses Act. But in the English Inter- 
pretation Act of 1889 a similar provision was embodied and that was in s. 33 which 
is practically in terms identical with the provisions of s. 26 of the General Clauses 
Act. 

Therefore, looking at these text books it seems to us that the present position in 
England with regard to the passing of a subsequent penal law is the same as in India. 
Therefore, with respect, we are unable to agree with the view taken by the Punjab 
High Court either that a. 26 of the General Olauses Act has no application or that 
Act II of 1947 has repealed pro tanto the provisions of the Indian Penal Code. 

Therefore, in our opinion, it is open to the prosecution to launch a prosecution 
either under s. 409 of the Indian Penal Code or under s. 5(2) of the Prevention of 
Corruption Act even before the amendment of Act IT of 1947 by Act LIX of 1962, 
and if the prosecution is launched under s. 409 and if the status of the accused is such 
that no sanction is required under the provisions of the Criminal Procedure Code, 
then the prosecution is good and the conviction is proper notwithstanding the fact 
that if the prosecution had been launched under s. 5(2) a sanction would have been 
necessary. ` A 

There is one further point to which a passing reference might be made. Mr. 
Walawalkar wanted to argue that the different provisions in the two laws offended 
against equality before the law provided by art. 14 of the Constitution. Now, this 
particular Act has gone up before the Supreme Court and it is rather significant that 
counsel who appeared for the accused in that case, Ramaya Munipalli v. State of 
Bombay', did not contend that this particular Act offended against s. 14 of the Consti- 
tution. Although this is not conclusive of the matter, it does seem to suggest that 
counsel in that case did not think that a useful argument could have been advanced 
with regard to art. 14. But the other difficulty in Mr. Walawalkar’s way is that 
under art. 14 he can only challenge s. 5(2) of Act IT of 1947. Ifthe accused had been 
convicted under that Act, possibly that argument would have been open to Mr. 
Walawalkar, but inasmuch as the accused has been prosecuted and convicted under 
s. 409 of the Indian Penal Code, no question of art. 14 can possibly arise. Therefore, 
we have not thought it necessary to consider the question as to whether Act II of 1947 
is bad as offending the provisions of art. 14. 

The result is that we muat set aside the order of pies passed by the Sessions 
Judge and send the matter back to him to dispose of the appeal on merits. 


Drarr J. I agree, and have nothing to add. 


Dusat J. I agree. I have reached the conclusion that the debatable question 
referred to this Bench must be answeredin the affirmative but prefer to found myself 
mainly on the amendment brought about by Act LIX of 1952, whereby sub-a. (4) 


1 [1985] S. © J. 238. 


~ 


1955.] 875 
was substituted in s. 6 of the Prevention of Corruption Act. The Legislature has now 
in express and explicit terms explained that the provisions of this sectionshall not be 
in derogation of any other law for the time being in force. This amendment was 
obviously intended to apply to s. 409 of the Indian Penal Code and to rebut the con- 
trary view taken by the Punjab High Court. By this amendment the Legislature 
did not, in my opinion, modify or alter the effect of the law as already enactedins. 5. 

It was, however, urged that to apply this substituted sub-s. (4) to the facts of a case 
of which cognisance had been taken before it came into force would be to give re- 
trospective operation to it. In my opinion this sub-section does no more than clarify 
or explain what had already been enacted. In case of an amendment of this nature 
enacted solely ex abundanti cautela no question really arises of giving any prospective 
or retrospective operation. To my mind all that the Legislature did in putting this 
amendmené on the statute book was to explain or declare its intention which was 
already there by making it more manifest and explicit. In the context of the amend- 
ment under consideration it is hard to see how in giving effect to the substituted 
section the Court can be said to give it retrospective Operation. Therefore, the appeal 
must succeed. 


y é 
STATE V. PANDURANG BABURAO (F.B.)—Desas J. 


Order of acquittal set aside : 
Case sent back. 


FULL BENCH—APPELLATE CIVIL. 


Before the Hon'ble Mr. M..0. Chagla, Ohief Justice, Mr. Justice Divit and Mr. Justice Desai. 
e ` 


HANGAMABAT v. ZAMSING DEOSING.* 

Bombay Agricultural Debtors Relief Act(Bom. XXVIII of 1947), Secs. 4t, 54—Bombay Agricultural 
Debtors Relisf Rules, 1947, r. 4t{—Oreditor's application under s. 4 sent to Court by registered 
post on July 31, 1947—Application reaching Court on August 1, 1947—Application whether 
within time, . 

A oreditor sent an application under s. 4 of the Bombay Agricultural Debtors Relief Act, 
1947, by registered post to the Court on July 81, 1941. The application reached the Court 
on August J, 1947. On the question whether the application was in time :— 

Held, that r. 4 of the Bombay Agricultural Debtors Relief Rules, 1947, constitutes a clear 
authority to the applicant to present an application through registered post, and inasmuch as 
tho applicant is authorised to exercise that particular mode of presentation, the post office 
is constituted the agent of the Court and the post office receives the application from the 

+ applicant on behalf of the Court, and, therefore, the application made by the creditor was 
in time. 

I. T, Oommr. v. M/s Ogale Glass Works Ltd. applied. 

Krishnalal Manehlal Choksht v. Fuljabhat Hargovandas Thakkar, Vishnu Narher Bhide 
v. Abu? and Dagaduram Mulchand Shet v. Karbhart Bala Jadhao', overruled. 

* Decided, April 22, 1955. Civil Re- section 4 and sub-section (1) of section 8. Ap- 


vision Application No. 1116 of 1953, from the 
decision of Z. R. Nazareth, District Judge 
East Khandesh, at Jalgaon, in B.A.D.R. Ap- 
peal No. 23 of 1952, varying the decree passed 
D. J. Soni, Civil Judge, Junior Division, 
Frandol, in Case No. 929 of 1947. ‘ 

t The relevant section runs thus : 

4. Application for adjustment of debts. 
(1) Any debtor ordinarily residing in any local 
area for which a Board was established under 
section 4 of the repealed Act on or after the 
lst February 1947, or his creditor may make 
an application before lst August 1947 to the 
Court for the adjustment of his debts. 

(2) Eve “pplioation made under sub- 
section (1) e in writing in the prescribed 
form and shall be signed, verified and presented 
in the prerribed manner. 

tt ə relevant rule runs as follows: 

4, Applications under sub-section (1) of 


plications under sub-section (1) of section 4 
shall be in Forms Nos. 1 and 3 and applica- 
tions under sub-section (1) of section 8 shall 
be in Form No. 3. They shall be presented to 
the Court during office hours by the appli- 
cants personally or shall be sent by registered 
post addressed to the Court and shall be re- 
ceived by the Civil Judge or by such person as 
may be authorised by him to receive them. 

1 [1954] A. I, R. S. O. 429, 

8. o. 56 Bom. L. R. 1196. 

2 (1948) Civil Revn. Application No. 620 
of 1947, decided by Weston and Ohainani JJ, 
on November 25, 1948 (Unrep.). 

8 (1952) Civil Revn. Appln. No. 490 of 
1950, decided by Rajadhayaksha and Vyas 
JJ., on March 25, 1950 (Onrep.). 

4 (1952) Civil Revn. Appin. No. 486 of 
1952, decided by Gajen: adkar and Vyas JJ., 
on December is, 952 (Unrep.). 


im ` 
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Ashalal Maganlal v. Punjaj#* and Bhimrao Ganpatrao Inamdar v. Gangappa Sanabassappa®, 
confirmed. 


Onz Hangamabai (creditor) who wanted to make an application under s. 4 of the 
Bombay Agricultural Debtors Relief Act, 1947, for the adjustment of the debts of 
Zamsing (debtor) and others, sent the application by registered post from Jalgaon 
on July 31, 1947, to the Erandol Court in East Khandesh. The application reached 
the Court on August 1, 1947. The debtors inter alia contended that the application 
vag A in time. The trial Judge held that the application was in time, berk 
as follows :— i 


“The first contention of the debtors in respect of this oreditor is that her application is not 
in time. From the endorsement on the application I find that it had been reoeived by post on 
August 1, 1947. It is sent from Jalgaon. The postal stamp of Jalgaon on the envelope is not 
clear. However, presumbly it must have been posted on July 81,1947. July 81, to47, was the 
last day for filing applications in the Bombay Agricultural Debtors Relief Act. A post office is 
an agent of the Government for the purpose of communications. The application posted on 
July 81, 1947, (though received by this Court on August 1, 1947) is in time.” 


On appeal the District Judge at Jalgaon held that the application was out of time 
and dismissed the application, observing aa follows :— 


“It is true that under the rules framed, applications could also be sent by post. But the 
granting of such facility to applicants did not mean the extension of the limitation in their favour 
to cover even the period taken by the post office for delivery. So long as it is clear from the 
wording of s. 4(1) of the Bombay Agricultural Debtors Relief Act that the application had to be 
made before August 1, 1947, that is tosay, before the mid-night of July 81, 1947, the application 
which reached the Court after that time limit cannot be held to be in time notwithstanding that it 
was posted by the oreditor on the last date of the period of limitation. This very point was de- 
cided by me on similar facts in Bombay Agricultural Debtors Relief Appeal No. 140 of 1951 hold- 
ing that the application which reached the Court on August 1, 1947, was made beyond the time 
limit fixed in s. £(1) of the Act. My view was confirmed by the High Court in Civil Revision Ap- 
plication No. 486 of 1952, wherein their Lordships also observed that the identical question had 
also been decided in two other Civil Revision Applications by our High Court in Civil Revision 
Application No. 620 of 1947 on November 25, 1948, and Civil Revision Application No. 490 of 
1950, on March 26. In 1952 view of these decisions of our High Court, I must hold that Hanga- 
mibai's application which reached the Court on August 1, 1947, ia not in time with the result that 
it must be held that her debt is extinguished and should not be taken into account for the purpose 
of the award.” 


The creditor applied in revision to the High Court. The application came on for 
hearing before Gajendragadkar and Shah JJ., who referred the question of limita- 
tion involved in the application to a full bench, in view of the conflict of opinion 
on this point in the High Court. Gajendragadkar J. delivered the following referring 
judgment on November 16, 1954 :— 


GAJENDRAGADEAR J. This revisional application raised a question of limitation 
on which there appears to be a sharp conflict of opinion in this Court and both the 
learned advocates appearing in this revisional application are agreed that it is 
necessary to resolve this conflict by referring this question to a larger bench. The 
decision. of the lower appellate Court on the question of limitation is based upon the 
view taken by this Court in deciding three revisional applications. They areKrishnalal 
Maneklal Ohokshi v. Fuljabhat Hargovandas Thakkar', Vishnu Narhar Bhidev. Abu’, 
and Dagaduram Mulchand Shet v. Karbhari Bala Jadhao®, on the other hand a 
contrary view has been taken by the learned Chief Justice in Ashalal Maganlal v. 
Punjajs*. Our attention has also been invited to another judgment of the learned 


5 (1953) 56 Bom. L. R. 60. 2 (1952) Oivil Revision Application No. 

6 (1954) Civil Revn. Appln. No. 374 of 490 of 1950, decided by Rajadhyaksha and 
1953, decided by Chagla C.J.,on November 4, Vyas JJ., on March 25, 1952 (Unrep.). 
1954 (Unrep.). 8 (1952) Civil Revision Application No. 

1 red Civil Revision Application No. 436 of 1952, decided by Gajendragadkar and 
620 of 1947, decided by Weston and Chainani Vyas JJ., on December 18, 1952 (Unrep.). 
JJ., on November 25, 1048 (Unrep.). 4 (1953) 56 Bom. L. R. 60. 
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Chief Justice in Bhimrao Ganpatrao Inamdar v. Gangappa Sanabasappal. Both the 
learned advocates have urged, before us that the point of limitation which arises in 
the present revisional application is a matter of some importance and it is therefore 
necessary that the difference of opinion on this point to which I have just referred 
should be resolved. by referring the question to a larger bench. 

We accordingly direct that the papers in this case should be submitted to the learned 
Chief Justice to enable him to refer the matter to a full bench. 


The application was heard by a full bench composed of Chagla C. J. and Dixit 
and Desai JJ. 


K. R. Bengeri, with Mrs. O. K. Bengers, for the applicant. 
R. B. Eotwal, for opponents Nos. I to 6. 


Caacia O. J. The question that arises for determination in this full bench is 
whether an application presented by a creditor under s. 4 of the Bombay Agricultural 
Debtors Relief Act was in time. The creditor wanted to make an application to the 
Erandol Court in East Khandesh District and he sent the application by registered’ 
post from Jalgaon on July 31, 1947. The application reached the Court on August 
1, 1947. Unders. 4 the application had to be presented to the Erandol Court before 
August 1, 1947. The view taken by the trial Court was that the application was 
in time. The District Court took the view that inasmuch as the application reached 
the Court on August 1, 1947, it was out of time and the District Court therefore 
dismissed the application. The creditor came in revision to this Court, and 
Mr. Justice Gajendragadkar and Mr. Justice Shah have referred this question to 
the full bench as there is a conflict of decisions on this point. 

Now, itis well settled, as we shall presently point out, that an addressee may request 
a sender to send a partioular communication or a particular document through the 
post or he may authorise him to do so. In either case by reason of the request or 
the authority the post office would be constituted the agent of the addressee, and 
when the sender delivers the communication or the document to the post office, 
in the eye of the law the delivery would be to the addressee. If this principle is well 
established as between private parties, there is no reason why the same principle 
should not apply when a Court authorises a party to present a particular application 
through the post. If there is such authority, then the party when it makes the ap- 
plication through the post in the eye of the law makes the application to the Court 
itself, because under those circumstances the post office is the agent of the Court 
duly authorised to receive the application. It is with this background that we must 
look at the provisions of the Bombay Agricultural Debtors Relief Act in order to 


* determine whether under the relevant sections and the rules framed under the 


Bombay Agricultural Debtors Relief Aot the post office was constituted the agent 
of the applicant. 

Section 4(1) provides for the time within which an application has to be made by 
a debtor or a creditor, and sub-s. (2) provides : i 

“Every application made under sub-section (1) shall be in writing in the prescribed form and 

shall be signed, verified and presented in the prescribed manner.” 
The manner has been prescribed by the rules framed by Government under s. 55 of 
the Act, and when we turn to the relevant rule, viz. r. 4, the mode of presentation 
is prescribed in that rule, and r. 4 provides that the applications shall be presented 
to the Court during office hours by the applicants personally or shall be sent by 
registered post addressed to the Court and shall be received by the Civil Judge or by 
such person as may be authorised by him to receive them. Therefore, it is cloar 
that r. 4 prescribes two modes of presentation of an application. The one mode is 
presentation to the Court itself and the other mode is sending the application by 
registered post. It is equally clear that the rule authorises both modes of presen- 
tation. Whether the applicant presents the application by one mode or the other, 
he is presenting the application in a mode authorised bythe rule. Therefore, on a 
plain reading of r. 4 it-is difficult to understand how it can be contended that this 


1 (1953) Civil Revision Application No. ber 4, 1954 (Unrep.). 
374 of 1953, decided by Chagla C. J., on Novem- 
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rule does not authorise the applicant, whether he is a debtor or a oreditor, to present 
his application by r post. That being the proper construction of r. 4, in 
view of the principle we have just enunciated the post office would be constituted 
the agent of the Court. If the post officeis the agent, then when the petitioner, 
the creditor, presented his application through registered post on July 31, 1947, it 
was presented to the Court in the mode préscribed and authorised by r. 4. 

Mr. Kotwal has contended that all that r. 4 does is to validate the mode of presen- 
tation which but for the rule was invalid. Mr. Kotwal rightly says that the ordinary 
mode of approaching the Court is for the litigant or his advocate going with an ap- 
plication to the Court itself. Civil Courts in this State do not permit applications 
to be made or placed before them to be presented by post, and therefore Mr. Kotwal 
says that this rule permitted something to be done by the applicant which but for 
the rule was not permissible. But in advancing this argument Mr. Kotwal concedes 
that but for r. 4 this particular mode of presentation would not be proper and therefore 
in making this mode of presentation possible to the applicant the rule has authorised 

„the applicant to avail himself of this mode of presentation which would not be open 
to him in the oase of civil Courts. It is then urged that under r. 4 there is no request 
or authorisation by the Court. Mr. Kotwal says that the rule is framed by Govern- 
ment and it is the Government, if at all, that authorised the applicant to avail himself 
of this particular mode of presentation. We find it difficult to accept that argument. 
Rule 4 is framed under the authority given to Government by s. 55 of the Bombay 
Agricultural Debtors Relief Act and the Court as much as the litigants are bound by 
that rule. Therefore, if the Government under its rule making power authorises the 
applicant to present an application through post, the Government constitutes the 
post office the agent of the Court and the Government has as much poweréo do so 
as the Court itself would have. 

It is then urged by Mr. Kotwal that the presentation contemplated by r. 4 is not 
complete till the application is received by the Judge or by such person as may be 
authorised by him to receive it, and therefore according to Mr. Kotwal the mere 

„posting of the application is only the first step towards the ultimate presentation 
which is brought about by the Judge or the authorised officer receiving the application. 
Now, the last part of r. 4 which provides “shall be received by the Civil Judge or 
by such person as may be authorised by him to receive them” applies not only to 
the application which is sent by registered post, but also to the application which 
is presented in Court, and in our opinion the last part is merely a direction by the 
Government as to who is the proper authority to receive the applications which are 
duly presented either by post or by being presented in the Court itself. If we were 
to accept Mr. Kotwal’s contention, we would be driven to this rather extraordinary 
conclusion that even though the registered packet was received in Court in time unless 
the Judge or some authorised person received that packet there would be no 
presentation and the application might be beyond time. It would also lead to this 
conclusion that even though a litigant went to Court in person and submitted his 
application and the application was in time, until the Judge or some other person 
authorised by him received it the application would not be considered to be in time. 

It is then urged by Mr. Kotwal that if the post office was constituted the agent of 
the Court, then it is difficult to understand why the only mode prescribed is “register- 
ed post”. Buta Court or a person may give a limited authority and not an unlimited 
authority. The only authority given to the applicant under r. 4 is to present the 
application by registered post. If he were to present it by ordinary post, then that 
presentation would not be to an authorised agent because that is not the authority 
conferred by the Court upon the post office. It is only when the application is sent 
by registered post that the post office is constituted the agent of the Court. 

Finally, it is urged by Mr. Kotwal that r. 4 is nothing more than a 
convenience conferred upon the litigant and the convenience should not be 
elevated to the position of an authority conferred by the Court upon the 
litigant. Undoubtedly, r. 4, in view of the fact that the Bombay Agricultural 
Debtors Relief Act is dealing with poor illiterate debtors, has conferred a special 
right upon the applicants who were to make applications under s. 4 of the Bombay 
Agricultural Debtors Relief Act. But the very nature of the privilege conferred 
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upon the applicant is that heis authorised to present his application through post 
if he so chose and not present it in the Court itself, and therefore whether one calls 
it a convenience or a privilege or a departure from the ordinary rule of presentation 
of applications to Courts, the rule in terms authorises the applicant to avail himself 
of this particular mode of presentation. Therefore, as far as r. 4 itself is concerned, 
the only conclusion we can come to after taking into consideration all the arguments 
advanced by Mr. Kotwal is that it does constitute a clear authority to the applicant 
to present an application through registered , and inasmuch as the applicant 
is authorised to exercise that particular mode of presentation, the post office is 
constituted, the agent of the Court and the post office receives the application from 
the applicant on behalf of the Court. i 

Turning to the authorities which have necessitated this full bench, there is a judg- 
ment of Mr.Justice Weston and Mr. Justice Chainani in Krishnalal Maneklal Chokshi 
v. Fuljabhat Hargovandas Thakkar, which has taken a contrary view of this identical 
rule under the Bombay Agricultural Debtors Relief Act. Mr. Justice Weston, 
with respect, has not attached sufficient importance to the language of r. 4 itself. 
What he says is: 

“We do not think that in any sense the post office oan be said to represent the Board or the 

Court, and when the two Acts require that applications must be made in a prescribed form to the 
Board or to the Court, thia means that the applications must reach the Board or the Court within 
that period, and may not be merely in a stage of transition when that period expires.” 
Now, nowhere does r. 4 provide that the application must reach the Court within a 
particular period. Section 4 speaks of presentation in the prescribed manner and 
r. & prescribes the manner of presentation, Therefore, the question oflimitation is 
to be judged from the point of view of presentation and not from the point of view 
of the application physically reaching the Court. If under r. 4 the presentation is 
made as soon as the application is delivered to the post office, then that is the relevant 
point of time for considering the question of limitation. With respect, therefore, 
we are unable to agree with the view taken by Mr. Justice Weston and Mr. Justice 
Chainaniin Krishnalal Maneklal’s case. There are two other judgments of division 
benches which have really followed this decision and those are Vishnu Narhar Bhide 
v. Abu? and Dagaduram Mulchand Shet v. Karbhari Bala Jadhao. 

On the other side there are two decisions of mine one of which is reported in 
Ashalal Maganlal v. Punjajit, and the other is Bhimrao Ganpatrao Inamdar v. Gangap- 
pa Senabasappa®, and the view E took in these two Civil Revision Applications was 
that on a plain reading of r. 4the post office was constituted the agentof the Court, 
and therefore the relevant point of time to be considered was when the application was 
handed over to the post office and not when it ultimately reached the Court. In 
coming to that conclusion I preferred to rely on a decision given by a division bench 
in Kriloskar Bros v. Commr. I.T.® At page 221 inthat judgment it is pointed out: 

“Ibis only in those cases where the receiver nominates the post office as his agent that the 
posting of a letter constitutes the receipt of the letter by the receiver at the time and at the place 
where the letter is posted. If the post office is not nominated an agent by the receiver, then by 
posting the letter the sender constitutes the post office as his agent, and when the letter is delivered 
to the receiver, it is delivered by the agent of the sender and not of the receiver.” 

This view seems to have found favour with the Supreme Court in æ recent decision 
in I. T. Oommr. v. M js Ogale Glass Works Ltd.? It was soughtto be argued before the 
Supreme Court that the provisions of the Indian Post Office Act were different from 
the provisions of the English Post Office Act. It seems that in England once a sender 
has posted a letter, the posting is irrevocable and {he cannot claim back the letter, 
Under the Indian law under certain circumstances the’sender has a right to claim 
back the letter. On the strength of this difference it was attempted to be argued 


1 (1948) Civil Revn. Application No. 620 on December 18, 1952. 
of 1947, decided by Weston and Chainani 


on November 25, 1948 (Unrep.). 
2 (10952) Civil Revn. Appin. No. 480 of 
1950, decided by Rajadhyakeha and Vyas JJ., 
on March 25, 1952 (Unrep.). 
3 (1052) Civil Revn. Appin. No. 436 of 
1952, decided by Gajendr ar and Vyas Jd., 


iJJ, 4 re 56 Bom. L. R. 60. 


5 (1954) Civil Revn. Appin. No. 374 of 
1953, decided by Ohagla C. J., on November 
4, 1954 (U: 


J 
6 (1951) 54 Bom. L. R. 216. 
7 [1954] A. I. R. 8. O. 429, 
s. 0. 56 Bom. L. R. 1196. 
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before the Supreme Court that the English decisions which lay down the principle 
which we have enunciated do not apply to India. The Supreme Court rejected that 
contention and pointed out (p. 435) : 7 


“Thara can be no doubt that as between the sender and the addressee itis the request of the 
` addressee that the cheque be sent by post that makes the post office the agent of the addressee. 
[There tho Suprema Court was dealing with a case of the posting of a cheque.] After such re- 
quest the addressee cannot be heard to say that the post office was not his agent and, therefore, the 
loas of ths cheque in transit must fall on the sender on the specious plea that the sender having the 
very limited right to reclaim the cheque under the Post Office Act, 1898, the Post Office was his 
agent, when in fact there was no such reclamation. Of course, if there be no such request, 
express or implied, then the delivery of the letter or the cheque to the post office is delivery to the 
agent of the sender himself.” 


Applying that test to the facts of the present case, the Court cannot be heard to say 
that it has not received the application in time when it authorised the applicant to 
make the application by means of the post. 

In our opinion, therefore, the application made by the creditor, the petitioner 
before us, was in time. We will therefore set aside the order passed by the learned 
District J udge and restore the order of the trial Court. No order as to costa. 


Order accordingly. 
INCOME TAX REFERENCE. 


Bofore the Hon'ble Mr. M. O. Ohagla, Ohtef Justice, and Mr. Justice Desai. 


BAI BHURIBEN LALLUBHAI v. The COMMISSIONER OF INCOME TAX, 
BOMBAY NORTH*. 


Indian Income-taz Act (XI of 1922), Secs. 12(2)—Other sources—Incoms-tay on—Deduction for 
eupsnditure—Incoms from interest on fixed depostts—Hapenditure on household expenses, 
purchaso of jewsllery, and advance payment of inoome-tar— Whether interest paid on such es- 
ponditure can be deducted from interest on flwed deposits. 

The deduction which is permissible under s. 12(2) of the Indian Income-tax Act, 1922, 
is an expenditure incurred solely for the purpose of making or earning the income which 
has been subjected to tax. Hence, in order to decide whether a deduction is permissible 
under s. 12(2) the Court has to examine the nature of the expenditure. The purpose for 
which the expenditure is incurred must be in order to earn the income. The expenditure ° 
may be incurred for any commercial purpose. The connection between the expenditure 
and the earning of the income may not be direct. However indirect the connection may be, , 
there must be a connection or a nexus between the expenditure incurred and the income 
earned, What s. 12(2) emphasises is the purpose for which the expenditure is inourred. 
The Court is not concerned with the motive of the assesses. 

If an assesses has no option except to incur an expenditure in order to make the earning 
of an income poasible, then undoubtedly the exercise of that option is compulsory and any 
expenditure inourred by reason of the exercise of that option would come within the ambit 
of s. 12(2). But where the option has no connection with the carrying on of business and 
the earning of the income and the option depends on personal considerations or upon motives 
of the assesses, that expenditure cannot possibly come within tho ambit of s. 12(2). 

Commissioner of Income tax, Bombay v. Tata Sons, Limited, referred to. 

Tho assessee, & business woman, earned, during the assessment years 1949-50 and 1950-81. 

Rs. 2,256 and Rs. 2,904 rospectively, as interest on fixed deposits. During the same period 

she paid Rs. 1,648 and Rs. 2,530 respectively: a8 interest on loans borrowed by her for meeting 
houschold expenses, purchase of jewellery, and making advance payments of income tax. 
In her assessment to income tax for the years in question she claimed, under sg. 12(2) of the 
Indian Income-tax Act, deduction for the amount of interest paid by her from the amount 
of interest earned by her on fixed deposits. Her claim was negatived. On reference to the 
High Court: 

Held, disallowing the claim, (I) that it was clear that the oxpenditure inourred by the 
assessee which she claimzd as a deduotion under s. 12(2) of the Act had no connection whatso- 
ever whether direot or indirect with the income she had earned on the fixed deposit ; 


*Decided, April 21, 1955. Income Tax 1 (1938) 41 Bom. L. R. 362. 
Reference No. 45 of 1954. 
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- (2) that if the ‘assessee had expended the purchase money for jewellery from out of 

. fixed deposits, her income from interèst on fixed deposits would have been reduced, yet because 
she borrowed money to buy jewellery, itdid not establish the purpose, viz. thatshe borrowed 
money in order to maintain or preserve the fixed deposit or help her to earn interest on fixed 
deposits ; 

(3) that the purpose of borrowing money to pay the advance income tax was to discharge 
the statutory obligation which was upon the assessse and not to earn any interest on 
such payment ; 

. (4) that the payment of interest by the assessee was not made on the ground of com- 
mercial expediency and the earning of the income was not facilitated by the borrowing of 
the loan or the payment of interest on the loan : 

Eastern Investments Lid. v. Commr. of Inc.-taz", referred to ; 

(5) that it could not be said that if the assessee had not borrowed the money in order to 
pay for fhe household expenses, or jewellery or advance payment of the tax, she would bave 
lost the interest on the fixed deposits. 


Tuer assessee, Bai Bhuriben, was a business woman, She was a major share- 
holder and director of C. Doctor & Co., Limited. The sources of her income 
were property, dividend income, directors’ fees, interest and a share in Vadilal 
Lallubhai & Co. at Baroda. 

The assessee was being assessed to income tax for the assessment years 1949-50 
and 1950-51. It was found that during the period of the assessment years, -she 
had, in addition to other income, an income of Rs. 2,256 for the year 1949-50 and 
of Rs. 2,904 for the year 1950-51, as interest on fixed deposits. During the same 
period she borrowed sums of money from C. Doctor & Co. for meeting her house- 
hold expenses, purchase of jewellery, and advance payment of income tax. Over 
such bofrowings she paid Rs. 1,642 in the year 1949-50 and Rs. 2,580 for the year 
1950-51 by way of interest. The assessee claimed that the amounts paid by her 
as interest should be deducted from the amounts of interest she received as 
interest on fixed deposits, before she could be assessed to income tax. 

The Income Tax Officer negatived her claim. 

On appeal, the Income Tax Appellate Tribunal took the same view, observing 
as follows :— 

... Under s. 12(2), income liable to tax under that section is required to be computed after 
making allowance for any expenditure incurred solely for the purpose of making or earning such 
income, profits or gains, provided that no allowance shall be made on account of any personal 
expanses of the assessae, eto. It cannot be said in the case before us that the expenditure incurred 
by way of interest payment to O. Doctor & Co., Ltd., was solely for the purpose of making or 
earning the interest or dividend income which is taxable under s. 12 of the Aot. The deductions 
which an assessee can claim have to be claimed under certain definite provisions of the Act and 
the mere argument that if the borrowings were not made the investments or deposits would have 
been reduced and thereby the interest income would have gone down cannot be availed of by the 
assegsee. For the purpose of claiming the interest as an expenditure, it is necessary to be shown 
that such expenditure was incurred solely for the purpose of making or earning such income. 
If the borrowings, as pointed out, have been specifically made for private purpose for meeting 
income;tax, liability which is a personal matter of the assessee, interest paid on such borrowings 
is for the purpose of making of earning the income which is liable to tax in the hands of the 
assessee.”” 

The Tribunal referred the following question to the High Court for opinion, 
under s. 66 (2) of the Indian Income-tax Act : 

“ Whether on the facts and circumstances of the case the expenditure of Rs. 1,648 and 
Rs. 2,530 on account of interest paid on borrowings was incurred solely for the purpose of making 
or earning income under 8. 12(3) of the. Indian Income-tax Act ?” 

The reference was heard. 


8S. P. Mehta, for the applicant, 
M. P. Amin, Advocate General, for the respondent. 


Cuacra C, J. This reference raises a fairly short and simple question. 

The assessee for the assessment years 1949-50 and 1950-51-had various sources 
of income and one of the sources of income was interest on fixed deposit. That 

: 1 (1951)20 I. T.R.1. 

L. BeBe i 
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income was assessable to tax under s. 12 as being an income from “ other 
sources.” In the year 1949-50, she received interest on fixed deposit in the sum 
of Rs. 2,256-0-0 and in the year 1950-51 she received a sum of Rs. 2,904-0-0. Now, 
in these two years, she borrowed various sums of money for the purpose of meeting 
her household expenses, purchasing jewellery and meeting advance tax payment 
and she had to pay interest on these borrowings. In the year 1949-50, she paid 
Rs.1,648-0-0 as interest and in the year 1950-51 she paid Rs.2,580-0-0 as interest. 
The assessee claimed to deduct these two sums from the interest earned by her from 
her fixed deposit and her claim was based ons. 12(2) of the Indian Income-tax Act. 
The Tribunal has negatived her claim and the assessee has come on this reference, 

Before we examine the facts, it is n , first, to turn to the section itself. 
The deduction which is permissible under sub-s. (2) of s. 12 is an expenditure 
incurred solely for the purpose of making or earning the income which has been 
subjected to tax. Therefore, in order to decide whether a deduction is permissible 
under sub-s. (2), we have to examine the nature of the expenditure. The purpose 
for which the enditure is incurred must be in order to earn the income. The 
expenditure may be incurred for any commercial purpose. The connection between 
the expenditure and the earning of the income may not be direct. However 
indirect the connection may be, there must be a connection or a nexus between the 
expenditure incurred and the income earned. If we apply this test to the facts 
of this case, it is clear that the expenditure incurred by the assessee which she 
claims as a deduction undersub-s. (2), hasno connection whatsoever whether direct 
or indirect with the income she has earned on her fixed deposit. For the sake of 
a ent, confining ourselves to the case of jewellery, the position put simply is 
this: The assessee wants to purchase some jewellery, she has no spare cash with 
her, she borrows money to purchase jewellery and on the borrowing she has to pay 
interest. It is this interest which she pays. which she claims is a permissible 
deduction under sub-s.(2) of s.12. Now, the urpose for which this interest was paid 
was in order that she should have money to buy the jewellery. This is clearly the 
purpose and obviously that purpose has no connection whatever direct or indirect 
with the income which she earns from her fixed deposit. The purchase of jewellery 
does not facilitate the earning of the income. Her fixed deposit is not affected by 
the fact of her purchasing the jewellery or not purchasing the jewellery. But 
what is rather ingeniously urged by Mr. Mehta is that the assessee had the option 
either of taking the money from the fixed deposit and thereby reducing the income 
or borrowing money and paying interest on it. Inasmuch as she exercised the option 
of borrowing money, she preserved the source of the income and therefore this 
expenditure is an allowable expenditure 

Now, what sub-s. (2) emphasises is the purpose for which the expenditure is 
incurred. The Court is not concerned with the motive of the assessee, and what 
Mr. Mehta in fact asks us to do is to probe into the motive of the assessee. It 
may be that the assessee’s motive was to save her fixed deposit and interest 
accruing from it and to purchase jewellery by means of loan borrowed from some 
person or other. But that consideration is entirely irrelevant. What we are 
concerned with is the actual action on the part of the assessee and not the 
action she could have taken under the circumstances, If she had chosen to pur- 
chase this jewellery by withdrawing money from the fixed deposit, then undoubtedly 
her income would have been reduced and to that extent the tax on that income 
would also be reduced, But because she chose to borrow money to buy the 
jewellery, it does not establish the purpose, namely that she borrowed money 
in order to maintain or preserve the fixed deposit or help her to earn interest. 

It is suggested by Mr. Mehta that whatever may be the position, with regard to 
the jewellery and household expenses, the position is different with regard to the 
advance tax which she had to pay, and Mr. Mehta says that if she earned 2 per 
cent. interest on the advance payment and inasmuch she had to borrow money 
in order to pay this advance tax and earn 2 per cent. interest, she should have 
been: allowed deduction at least to that extent. It may be that if an assessee 
borrows money in order to purchase securities which would earn interest, the 
interest which she may have to pay on the loan would be a permissible deduction. 
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But then the purpose of borrowing the’money is to purchase securities which is 
the source of the income. In this case, the purpose of borrowing the money in 
order to pay advance tax was not to earn 2 per cent. interest. Obviously the - 
purpose was to discharge the statutory obligation which was upon the assessee to 
make the advance tax payment. The simple test that may he applied is whether 
the assessee could have claimed this deduction if no interest was payable to her 
on the advance tax payment. Mr. Mehta had to concede that if no interest was ‘ 
payable, the assessee could not have claimed the payment of interest on the’‘moneys 
borrowed for the purpose of paying this tax as a permissible deduction. If she 
could not have claimed interest paid by her on the loan borrowed for the purpose 
of making advance tax payment if no interest was payable on the advance tax 
payment, it is difficult to understand how on principle she can claim this deduc- 
tion merely because the Legislature provided that she should receive interest on 
the advance tax payment. Payment of interest is purely incidental, so is the 
receipt of the interest. The only purpose which the assessee had in mind when 
she borrowed the money was, as we said before, to discharge her statutory 
obligation. 

Now, let us see whether the authority cited by Mr. Mehta can put any different 
complexion upon the view that we have taken on the question raised in this 
reference. Mr. Mehta has relied on a decision of the Supreme Court reported 
in Eastern Investments Lid. v. Commr. of Inc.-tac, and what he relies on 
are certain observations in the judgment of Mr. Justice Bose. The learned Judge 
enunciates certain relevant principles for determining whether a particular ex- 
penditure comes within the ambit of 12(2), and what is relied upon by Mr. Mehta 
is the tlfird principle and this is how the learned Judge puts it (p. 4): 

“itis enough to show that the money was expended ‘ not of necessity and with a view to a 
direct and immediate benefit to the trade, but voluntarily and on the ground of commercial 
expediency, and in order indirectly to facilitate the carrying on of the business’ ”, 
and what is emphasized by Mr. Mehta is that Mr. Justice Bose had laid down that 
the payment need not direotly facilitate rea hae of business, even indirect facility 
given to the carrying on of the business shall be sufficient. Applying this test to 
the facts of the present case, it is clear that the test will not be satisfied. In the 
first place the payment is not made on the ground of commercial expediency, no 
commercial expediency was involved in the purchasing of jewellery or the payment 
of household expenses or the payment of advance tax, nor was the carrying on of the 
business facilitated either directly or indirectly by the borrowing of the loan or the 
payment of the interest of the loan. In the particular case with which we are 
concerned the only business which realises the income was the fact that the assessee 
maintained a fixed deposit and earned interest on it. As we have pointed out, it is 
really difficult to understand how the earning of the income was facilitated by the 
borrowing of this loan or the payment of interest on that loan. 

The next authority on which reliance is placed is a wellknown decision of this 
Court reported in Commissioner of Income-tax, Bombay. v. Tata Sons Limited.* 
Sir John Beaumont C. J. at p. 367 deals with the question of the assessees having 
paid part of a commission to which they were entitled in order to arrange to finance 
the managed company through F. E. Dinshaw and this is what the learned Chief 
Justice says : 

“...The question whether the payment of part of a commission to a third person can be 
regarded as expenditure inourred solely for the purpose of earning that commission is a question 
which must be answered on the facts of each case and on a commercial basis. Now, it is to 
my mind clear in this case that the assessees were bound either to lose the commissiongwhich 
they were getting from the Tata Iron and Steel Co., Ltd., or to arrange for financing that Company, 
and we must assume that the arrangement, which they made as to finance was the wisest which 
could be made in the circumstances.”, 
and Mr. Mehta says that in the case before the learned Chief Justice the assessee 
was confronted with these alternatives that either he had to lose the commission or 
to pay a share of the commission so that finance may be available and he may con- 


1 (1981) 201. T. R. 1, 2 (1938) 41 Bom. L. R. 362. 
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tinue to earn the income. In the case béfore us also the assessee was confronted 
with the same alternatives. In our opinion the facts of the case in The Tata Sons Lid. 
- were entirely different from the facts before us. It cannot be said that if she had not 
borrowed the money in order to pay for the jewellery or the household expenses or 
the advance tax, she would have lost the interest on the fixed deposit. The interest 
would have continued and the fixed deposit would have been maintained if she had 
bought no jewellery, had incurred no household expense, and had not paid advance 
tax. Therefore, the alternatives which the learned Chief Justice was considering 
must be alternatives which must connect the incurring of the expenditure with the 
carrying on of the business. If an assessee has no option except to incur an expendi- 
ture in order to make the earning of an income possible, then undoubtedly the exer- 
cise of that option is compulsory and any expenditure incurred by reason of the 
exercise of that option would come within the ambit of s.12(2). But whe the option 
has no connection with the carrying on of the business or the earning of the income 
and the option depends upon personal considerations or upon motives of the assessee, 
that expenditure cannot possibly come within the ambit of 8.12(2). In our opinion, 
therefore, the Tribunal was right in the view that it took and the answer we proceed 
to give to the question submitted to us is in the negative. 
The assessee to pay the costs. 





. Answer accordingly, 
Attorney for applicant: S. P. Mehta. 
Attorney for respondent : N. K, Petigara. 
APPELLATE CIVIL. : ° 


Before the Hon’ble Mr. M. O. Chagla, Ohtef Justice, and Mr. Justice Dixi. 
JERBANOO RUSTOMJI GARDA v. POOTLAMAI MANECKSHA MEHTA.* 


Otvil Procedure Code (Act V of 1908), Sec. 11—Res judicata—Judgment of Civil Court as to proof 
of will—Such judgment not binding on Probate Court—Judgment of Probate Court ts judgment 
in rem—Indtan Evidence Act (I of 1872), Seo. 41. 

A decision as to the proof of a will given by a Civil Court can under no ciréumstances 
operate as res judicata in probate proceedings taken out in the Probate Court. 

In a civil suit the Court is only concerned with deciding the rights between the parties. 
In a Probate Court the position is entirely different. The Probate Court is a Court of con- 
science and it does not decide rights between parties, but it has to deliver a judgment which 
would become a judgment tn rem binding not only the parties before it but the whole world. 

The Probate Court has to apply its own mind and satisfy its own conscience that the 
will or codicil put forward as the last will or codicil of the deceased is his last will or codicil. 
It must be satisfiod as to the condition of the deceased and as to the testamentary capacity 
of the deosased. Such satisfaction cannot be influenced or affected by the decision of a 
Civil Court although the issue raised was identical. 

Chinanasamt v. Hartharabadra,’ referred to. 
Raj Lakshmi Dasi v. Banamali Sen,® explained. 

Onz Rustomji Jamasji Garda died on November 7, 1945, leaving him surviving his 
only daughter Jerbanoo (plaintiff), and a sister Putlibai (defendant No. 1) and her 
son Jimmy (defendent No. 2). 

Rustomji made his first will in 1934. He made a second will on July 3, 1941, and 
a codicil on November 3, 1945. 

Defendants Nos. 1, 2 and 5 were executors appointed by the will of 1941. 

On March 24, 1952, the plaintiff filed a suit in the civil Court at Surat to obtain a 
decldtation that Rustomji’s will of 1941 and the codicil were void and inoperative. 

The Court held that the plaintiff was entitled to file the suit without obtaining 
‘representation to the ostate of Rustomji; but she would not have been entitled to a 
decree in her favour without obtaining therepresentation, and thatthe will and the 


*Decided, December 15, 1954. First A) Division, Surat, in Special Suit No. 19 of 1952. 
No. 326 of 1954 (with L. P. A. No. 38 of 1954 1 (1893) I. L. R. 16 Mad. 380. 
and C. A. No. 1626 of 1954), from the orders of 2 [1953] 8, O. R, 154. j 
M. I, Ahmedi, Joint Civil Judge, Senior r 


1956.) > JERBANOO RUSTOMJI v. PUTLAMAL MANECKSHA. 885 


codicil were duly proved. The Court granted time to defendants for obtaining 
probate of the will.and codicil and ordered the case to stand over. 
The plaintiff appealed to the High Court. 


H. R. Mehervaid, for the appellent. 
H. M. Seervat, with J. N. Dastur and S. B. Vakil, for opponents Nos. 1 and 2. 


Ogscia C. J. [His Lordship after narrating the facts of the case and matters 
not material to the report proceeded]. But it is not sufficient to dispose of this 
matter on this ground because there is another important aspect of the matter 
which has been.agitated at the bar and to which in our opinion it is necessary to 
make a reference. Hvén if the appeal was competent, in our opinion it would have 
been futile for this Court to hear this appeal and.go into the merits of the matter 
when probate proceedings have been launched and are actually pending before the 
Probate Court. Mr. Mehervaid says that we should decide the merits of the appeal 
because the decision given by the learned Judge on the various issues raised before 
him would become res judicata as between his client and the respondents in the 
probate proceedings. In our opinion, itis clear that a decision as to the proof of the 
will given by any civil Court can under no circumstance operate as res judicata in 
probate proceedings taken out in the Probate Court. In a civil suit the Court is 
only concerned with deciding the rights between the parties. In a Probate Court 
the position is entirely different. ə Probate Court is a Court of conscience and 
it does not decide rights between parties but it has to deliver a judgment which 
would become a judgment in rem and this judgment will bind not only the parties 
before it but the whole world. Therefore, the approach of a Probate Court to the 
een before it is different from the approach of a civil Court adjudicating upon 
the rights between the parties, and this position is made clear by the provisions of s.41 
of the Indian Evidence Act. Itis only afinal judgment, order or decree of a competent 
Court, in the exercise of probate, matrimonial, admiralty or insolvency jurisdiction 
which confers upon or takes away from any person any Jegal character, or which 
declares any person to be entitled to any such character, or to be entitled to any 
K ae thing, not as against any specified person but absolutely, is relevant when 
the existence of any such legal character, or the title of any such person to any such 
thing, is relevant, and such judgment, order or decree has been made conclusive 
proof with regard to the legal character which it declares. Therefore, a judgment 
tn rem, which is the judgment with which s. 41 deals, is a judgment passed by a Court 
as the exclusive Court dealing with probate matters. A civil Court dealing 
with the same question, deciding the same issue, cannot pass a judgment 
which would bind the world and would constitute a judgmentin rem. Therefore, 
even though the civil Court here has decided a question as to the proof of the will 
and the codicil and although it has held that the will and the codicil have been 
proved, even so its judgment will have no binding effect as a judgment in rem. 
From this it must follow that this decision cannot operate as res judicata and cannot 
bind the Probate Court. The Probate Court must apply its own mind and must 
satisfy its dwn conscience that the will or the codicil put forward as the last will or 
codicil of the deceased is his last will and codicil. It must be satisfied as to the 
execution of the document, it must be satisfied as to the testamentary capacity of 
the deceased, and that satisfaction cannot be influenced or affected by any decision. 
given by any civil Court although the issue raised was identical. Therefore, any 
apprehension on the part of Mr. Mohervaid that by our refusing to hear this appeal 
he will be confronted in the Probate Court with the decision given by the learned 
Judge is entirely imaginary. We wish to make it clear—and Mr. Seervai does not 
contest the position—that in the probate proceedings which are pending the question 
will have to be agitated without any reference to the decision given by the learned 
Judge in this suit. : 

Perhaps a reference might be made to a decision which was referred to by 
Mr. Seervai and that is the decision in Chinnasams v. Heriharabadra'. 
In that case an application for probate of a will was opposed by the widow 
of the testator. She had previously made an application under the Guardians and 

1 (1883) I. L. R. 16 Mad. 880. 
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Wards Act for a declaration that she was the guardian of the person and the property 
of the infant son of the testator. That application was opposed by the petitioners 
for probate who claimed to be testamentary guardians of the property, and in those 
proceedings it was contended that the will was a forgery, and the Madras High Court 
held that the question of the genuineness of the will under the Guardians and Wards 
Act proceedings was not res judicata for the purpose of the proceedings under the 
Probate and Administration Act, and in the judgment it is pointed out (p.383) : 
“In our opinion the judgment of a Probate Court granting or refusing probate is a judgment 

in rem, and therefore the judgment of any other Court in a proceeding inéer partes cannot be 
pleaded in bar of an investigation in the Probate Court as to the facgum of the will propounded 
in that Court.” v 

Mr. Mehervaid has relied on a judgment of the Supreme Court for PE aa 
that where we are dealing with æ case of res judicata which is not oov y 8.11, 
then the mere fact that the Court which decided the issue in the first suit was not 
competent to decide the subsequent suit would not prevent the principle of res 
judicata applying. That decisionis reported in Raj Lakshmi Dasi v. Banamali Sen.+ 
There the Supreme Court was considering the decision of a Land Acquisition Judge 
and they held that his decision would operate as res judicata even though he was not 
competent to try the subsequent suit, and the argument based upon this decision 
by Mr. Mehervaid is that although it may be said that the civil Judge was not com- 
petent to deal with probate proceedings, still his decision wquld constitute res judicata 
in the subsequent probate proceedings. Now, it is erroneous to think that the ques- 
tion that arises in this appeal is a simple question of res judicata which was considered 
by the Supreme Court. It is not merely that the civil Court is not a competent 
Court for deciding probate proceedings. If that was the only contention, then 
undoubtedly the decision of the Supreme Court would apply. But there is afurther 
and a more important aspect of the matter towhich we have already made reference 
and that is that not only the Probate Court is an exclusive Court with regard to 
probate proceedings, but it is a Court whose judgment operates as a judgment in rem 
and it is a Court of conscience and therefore on principle a decision inter partes in a 
civil Court cannot operate as res judicata upon not only a Court of exclusive juris- 
diction but upon a Court whose judgment operatesasa judgment in rem. Therefore, 
while agreeing, with respect, with the view expressed by the Supreme Court, we 
think it has no application to the question that we have to consider in this appeal. 
. It is indeed unfortunate, and we sympathise with Mr. Mehervaid’s client here, 
that this long litigation should have become unnecessary and the same issues might 
have to be fought out again in the Probate Court. But it does happen that owing 
to the technicality of the law sometimes injustice is done, but that is no reason why 
we should hold, as Mr. Mehervaid wants us to hold, that the decision of the civil Court 
constitutes res judicata and the parties should not be permitted to litigate the ques- 
tion again. We cannot possibly call upon the Probate Court to accept the finding 
of the civil Court as binding upon it. There is also another difficulty in this case. 
As charity is concerned under the will, the Charity Commissioner would be a party 
to the Probate proceedings, and in no view of the case can he be bound by the 
decision given by the civil Court on these issues. 

The result, therefore, is that we must hold that the appeal is not competent as 
being premature. The appeal will therefore be dismissed. 

[The rest of the judgment is not material to the report]. 


Appeal dismissed. 


1 [1958] 8. 0. R. 154. ‘ 
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Before the Hon’ble Mr. M. O. Ohagla, Ohtef Justice, and Mr. Justice Tendolkar. 


C. T. DARU v. THE MANAGER, AHMEDABAD SPINNING AND MANU- 
: : FACTURING COMPANY, LIMITED.* 

“Bombay Industrial Relations Act, 1946 (Bom. XI of 1947), Seo. 42(1)t—Payment of Wages Act 
(IV of 1936)—Award—Fization of standard wages—Employer paying wages in sxosss òf 
standard wagss— Whether employer can reduce wages to level of standard wages—Standard and 
Minimum wages, difference betwean—Constitution of India, art. 227 —Osvil Procedure Code 
(Act F of 1908), Seo. 115—Procedure. 

In 1948 in a dispute between the tertile mill-owners and textile workers an award was 
made which fixed the standard wages for loom workers. In 1961, the opponent mill company 
erected a weaving shed in which it paid its workers wages at a rate higher than those fixed 
by the award. Subsequently the opponent reduced the wages and brought them to the level 
of standard wages fixed by the award. The workers objected saying that the opponent 
was not at liberty to do what it had done without following the procedure laid down in 
8. 42(1) of the Bombay Industrial Relations Act, 1948 :-— 

Held, that inasmuch as the wages payable to the workers were already standardized, the 
opponent was bound to bring them down to the level of the standardized wages. 

The only distinction between the fixing of minimum wages and the fixing of standard 
wages is that in the former case the obligation upon the employer is not to pay less than the 
minimum wages, whereas in the latter case the obligation upon the employer is two-fold. 
He can neither pay less wages nor pay more wages than the wages fixed, theintention being 
to stabilise and standardize wages on a definite basis, í 

As a matter of practice all decisions under the Payment of Wages Aot must be challenged. 
if at all under art. 227 of the Constitution of India. 

In a dispute between the Textile mill-owners of Ahmedabad and their workers as 

the amount of wages, an award was made which, among other things, 
standardized wages payable to weavers at a certain amount. 

In 1951, the opponent, a textile mill in Ahmedabad, added a weaving shed to the 
mill, and paid to its weavers wages, which were in excess of the standard wages 
fixed by the award. 

Subsequently, the opponent gave a notice to the weavers, and reduced their 
wages to the level of the standard wages. 

The weavers applied to the Authority under the Payment of Wages Aot, who 
directed the opponent to pay the wages to the weavers at the contractual rate. 

On appeal, the Extra Assistant Judge of Ahmedabad reversed the order passed 
by the Authority and dismissed the weavers’ application. 

The weavers applied to the High Court under art. 227 of the Constitution of 


Y. M. Tarkunde, for the petitioners. 
Vithalbhai B. Patel, for opponent No, 1. 


Cuaaua C.J. 168employees of the Ahmedabad Spinning and Manufacturing Com- 
pany, Ltd., which is represented by its manager as opponent No. 1, filed an appli- 
cation before the Authority under the Payment of Wages Act alleging that wages 
were due to them from December 29, 1953, to January 10, 1954, amounting in all 
to Rs. 114. The contention of the employees was that they were each attending to 
four looms in the mills, that they had been paid on a certain basis and that their 
wages had been illegally reduced by the mills and their proper wages had not been 
paid to thom. The Authority gave a direction to the mills to pay the amount claimed. 
The mills went in appeal to the District Court and the learned Extra Assistant 


* Decided, March 1, 1965. Special Civil the Conciliator of the industry concerned, for 
Application No. 2684 of 1954. the local area, the Registrar, the Labour Officer 
+The relevant portion of the section runs and such other person as may be proscribed. 
thus: He shall also a copy of such notice in a 
42. (I) Any employer intending to effect conspicuous place on remises where the 
- any change in respect of an industrial matter oyees afboted by the c are employed 
specified in Schedule TE shall give notice of for work and at such other p. as may be 
such intention in the prescribed form to the directed by the Chief Conpiliator in any parti- 
representative of employees. He shall send ocular case. 
a copy of such notice to the Obief Conciliator, 
i 
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Judge at Ahmedabad has reversed the decision of the Authority and the employees 
through tho General Secretary of the Mill Mazdoor Mandal, of which they are members, 
have come on this petition challenging that decision. 

Now, it appears that an award was made in 1948 in a dispute between the Ahmed- 
bad Millowners’ Association and the Textile Labour Association by which the rates 
of various textile workers were standardised, and among the wages that were 
standardised were the wages of this type of workers. The mills in question started 
a weaving department only in 1951 and they introduced the four loom system, and 
the wages that they paid to these workers were higher than the wages fixed under 
this award. The mills subsequently gave notice reducing the wages of these work- 


ers so as to conform to the wages laid down under the award, and the contention ` 


of the workers was that the mills were liable to pay to them their contractual wages 
even though that wage may be higher than the wage fixed by the award. It is not 
suggested by Mr. Tarkunde on behalf of the petitioners that the wages which the 
employees are claiming and in respect of which the Authority under the Payment 
of Wages Act has made an order are not higher than the wages fixed under the 
award, but Mr. Tarkunde’s contention is that there is nothing in the labour legisla- 
tion which prevents an employer from paying higher wages than the wages fixed 
under the award. The only obligation upon the employer is that he cannot pay 
wages which are lower than the wages fixed by the award. It is said that if an em- 
ployer pays wages which are higher than the wages fixed under the award, the 
proper procedure he must follow is to give a notice of a change to the employee 
under s. 42(7) of the Bombay Industrial Relations Act, 1946, butit is not open to him, 
without complying with the procedure laid down in s. 42(1), to make an alteration 
in the wages payable to the employees. Mr. Tarkunde points out that payment of 
wages is an industrial matter specified in Schedule IT to the Act and therefore it 
was obligatory on the employer under s. 42(7) to effect a change in respect of that 
industrial matter only in accordance with the procedure laid down in that section. 

As against that it is pointed out that the award has standardised certain wages 
and it was not open to the employer to pay a wage different from the standardised 
wage. If he were to do so, he would be committing an offence under the Bombay 
Industrial Relations Act, 1946, and he would be liable to be prosecuted. 

Now, under s. 46(3) no employer shall make any such change in contravention 
of the terms of a settlement, effective award, registered agreement or effective 
order or decision of a wage Board ; and s. 47 makes it incumbent upon the employer 
to comply with any change which is fixed by any decision or order of a wage Board, 
Labour Court or the Industrial Court ; and s. 106(Z) provides for a penalty which 
the employer may be subjected to if he makes an illegal change. ‘Therefore, the 
contention of the employer is that it was incumbent upon him to give effect to the 
poreon of the award with regard to wages, that he could not pay wages different 

m the wages settled under the award; and if hewere not to carry out the provision 
of the award, he would be contravening the terms and provisions of the award and 
thereby guilty of an illegal change which would subject him to a penalty under 
s. 106(Z). 

In order to decide this contention what we really have to determine is what were 
the provisions of the award in question and whether there was an obligation upon 
the employer to pay a certain wage and whether in paying a different wage he would 
be acting contrary to the provisions of the award, because it is clear that if there 
was an obligation upon him to pay acertain wage, he could not even by a contract 
pay to his employee a wage different from the wage fixed under the award. When 
we turn to the award, it is rather important to note that what the Cotton Textile 
workers were demanding was (1) the abolition of contract labour, (2) minimum 
wages, and (8) standardisation of wages. The award first dealt with minimum wages 
and fixed the minimum wage at Rs. 28 in the whole of the industry. Then it ap- 
pears that the assessor considered 219 occupations and with regard to 87 occupa- 


tions he recommended a minimum wage and he pointed out that it would be im- - 


proper to fix standard wages for these occupations because the wages vary from Rs. 
25 to Rs. 80. The assessor pointed out that the mills were free to pay any wages 
for these occupations in excess of the minimum but does notimply thereby that any 
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‘reduction should be made in the existing wages which might be above the minimum, 
The members of the Industrial Court accepted this view of the assessor and 
with regard to these 87 occupations they accepted the minimum wage fixed by the 
assessor, but they introduced this modification that workers who got below the 
minimum should be brought to or above the minimum so that no worker got less 
than Rs. 5 by way of increase and workers who got above the minimum should get 
an increase of 10 per cent. provided that it was not less than Rs. 5. Then they 
turn to the other occupations and there they have fixed standard wages. It is 
clear therefore on a reading of this award that a clear distinction was made between 
fixation of minimum wages and the fixation cf standard wages. In the case of 
minimum wages the only obligation upon the employer was not to pay anything 
less than the minimum. Not only was there not a probibition against the employer 
paying more than minimum wages but a hope was entertained that the employer will 
not reduce the wages of those who were being paid more than the minimum wages. 
Now, it is clear from this award snd from general principles to which we shall pre- 
sently refer that when you find in an industry divergent wages being paid and there 
is a considerable difference between the top wage and the lowest wage, it is very 
difficult to standardize these wages, and therefore the first thing to be done in the 
interést of labour is to fix a minimum wage which is generally somewhere between 
the top and the bottom. But the position is different when wages in a particular 
occupation are not very divergent and when the wages being paid are more or less 
uniform. That is the time and the stage when a Labour Tribunal may well 
standardise those wages, because in standardizing them although it may result in 
. some workers being paid less than what they are being paid, the loss to them would 
not be eonsiderable, and if it is in the interest of labour that all workers should be 
paid the same wages who are doing the same work, then the standardization would 
result in the benefit to the cause of labour. Mr. Tarkunde’s reading of this award 
is that when the Industrial Court standardized wages, including the wages with 
which we are concerned, all that they did was to lay down a rule stating that 
certain wages were fair and reasonable, but that did not prevent the employer 
from paying higher wages. If that was the true meaning of standard wages or 
standardization of wages, then it is difficult to understand what is the distinction 
between standardization of wages and the fixing of minimum wages. According 
to Mr. Tarkunde in both cases the only obligation upon the employer is not to 
pay wages less than the standard wages. Therefore, there must be some difference 
and some difference of substance between fixation of minimum wages and the fixa- 
tion of standard wages. Inour opinion the only distinction can be that whereas in 
the case of minimum, as the word itself implies, the obligation upon the employer 
is not to pay less than the minimum wages, in the case of standardization of wages 
the obligation upon the employer is two-fold. He can neither pay less wages 
nor pay more wages than the wages fixed, the intention in the latter case being to 
stabilise and standardize wages on a definite basis. 

This view that we are expressing finds considerable support from the view ex- 
pressed in the Report of the Textile Labour Inquiry Committee. That committee 
considered both the questions of minimum wages and standardization of wages, 
and with regard to minimum wages it points out at page 89 that 

“ The basis of wage fixation have been sometimes put into three classes: (i) the living wage, 
(tt) the capacity to pay, and (#1) relation to wages in other industries.” 
And coming to standardization of wages they point out that their terms of reference 
required them to make recommendations regarding the standardisation of wages so 
that the variations may be reduced and common standards of payment for similar 
classes of work adopted. That is the aim ofstandardization of wages—the fixing 
for any one orall ofthe centres of an industry uniform scales of payment for identical 
types of work. Once standardization of wages is introduced, divergences in the 
standards of payment of labour are eliminated and thereby a fruitful cause of re- 
current wage disputes is removed. Thenthey pointout that from the point of view 
of labour, too, standardization of wages presents several advantages. The removal 
ofa frequent cause of disputesisas great a gain to employees as to employers; and 
so is the widened scope for collective bargaining. A constant source of Irritation 
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is banished in so far as workers engaged in the same occupation in a centre get 
payment on the same scale. They also point-out that no less valuable is the in- 
fluence of standardization in developing a feeling of solidarity among the workers ; 
and it is significant to note that at p. 100 they point out that the principles on which 
the standard wage rates for weavers were to be determined by the Ahmedabad 
Millowners’ Association and the Textile Labour Association, Ahmedabad, were 
embodied in an agreement in 1987, and that agreement provided : 
“Standardization of weavers’ wages shall be put into effect immediately on the understanding 
that mills paying lower than the standard agreed upon shall immediately raise their wages up 
to the standard, and those paying higher than the standard shall automatically come down to 
the standard on the expiry of six months from the date the standardization is given effect to.” 
Therefore, itis clearfrom this agreement to which reference is made that standardiza- 
tion involved not only the raising of the wages but also the lowering of tte wages so 
that all wages should be co-ordinated and should be paid on the same basis. At 
p. 105 again, they point out that any scheme of standardization acceptable to the 
owners will involve the bringing down of the wage rates in some units which pay 
more than others and in some occupations where the earnings are comparatively 
high. The Committee is again conscious of the fact that any proposal of standardiza- 
tion must result in lowering of certain wages, because at p. 117 they say that 
“ The effort at standardization presumes the existence of variations in the current rates of 
payment from unit to unit.’ A standardized rate, while raising the level in units where it is 
specially low, will necessarily mean a reduction in the earnings of workers in units where the level 
rules above the average. It may be possible to persuade these workers to accept a reduction 
in earnings for the sake of benefiting the low-paid section and for attaining a permanently desirable 


. . 

We have also been referred to the views of the well-known economist Dr, D. R, 
Gadgil in his publication on the Regulation of Wages and other problems of In- 
dustrial Labour in India where he points out at p. 44 that standardization of wages 
is a step which inregulatory practicefollows and does not precede the establishment 
of minimum levels of wages. The minimum regulates merely the level below which 
nobody shall pay. Under minimum wage regulation it is still open for the more 
efficient employer to offer rates in all occupations or in particular occupations higher 
than the minimum rates. This is what pae under Trade Board regi lation 
in England or in Bombay with the working of the Millowners’ Association’s mini- 
mum schedule. Under a scheme of standardized rates of wages no such variation 
is allowed, and all units must pay a uniform wage. Where, asin India, rates of pay- 
ments differ widely from unit to unit and some concerns pay a very low wage, it is 
both more desirable and more feasible to introduce immediately a system of mini- 
mum wage regulation than that of standardisation. Standardization would mean, 
in these circumstances, either too great an additional burden on some units or too 
great a reduction in the level of earnings of workers in some others. At p. 55 
the learned author points out the distinction between minimum wages and standard- 
ized wages. The essential difference between minimum wages and standardized 
wages is that while under minimum wage regulation itis open to an employer to vary 
the wage in an upward direction, the standard wage rate cannot be varied in either 
direction. The advantages of standardization are that it does away with even that 
measure of diversity which is permissible under minimum wage regulation, and by 
bringing about a measure of fixity and determinateness in all wage payments, re- 
duces stillfurther the possibility of minor wage disputes. These views are of consi- 
derable help to us in deciding the question which is essentially a labour question. 

Mr. Tarkunde has very strongly urged upon us not to give effect to the award 
which would result in preventing some employees earning more than the wages 
settled by the award if there are liberal minded employers who are prepared to 
pay higher wages. Naturally we would be reluctant to construe an award in a 
manner which would be prejudicial to theinterest of the labour. Mr. Tarkunde also 
says that the whole object of the labour legislation is to ensure to the workers a 
minimum wage and not to prevent the worker from getting more than the minimum 
wage. We have already pointed out from the Textile Labour Inquiry Committee 
Report and Mr, Gadgil’s opinion that labourstands to benefit definitely by standardiz- 
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ed wages. Itis not in the interest of labour that in the same industry'in the same 
occupation workers doing the same type of work should receive different wages. 
A temporary gain to a few employees is not necessarily a permanent gain to the 
cause of labour, and therefore, in our opinion, in coming to the conclusion that when 
wages are standardized it is not open to the employer to pay to the employee higher 
wages than those fixed in the award, we are really giving a beneficial construction 


_~ o the directions of the award in the larger interest of the solidarity of labour. 


f Therefore, in our opinion, the learned Extra Assistant Judge was right when he came 


to the conclusion that inasmuch as the wages for the work which the employees 
were doingin the Ahmedabad Mills have been standardized by the award it wasnot 
open to the Mills to pay higher wages. 

Under the circumstances the petition must fail and is dismissed. No order as 
to costs, è 
_ A point of procedure wasraised by Mr. Patel and his contention was thatas this 
petition challenges an order of the Extra Assistant Judge, Ahmedabad, the appli- 
cation should have been filed under s. 115 of the Code and not under art. 226 or 
227 of the Constitution. He points out that the decision is given by a Court sub- 
ordinate to the High Court and therefore a revision application would lie against 
this decision under s. 115. . 

We would have acceded to that contention but for a certain special circum- 
starice which prevails in the case of decisions under the Payment of Wages Act. 
Now, it has been held thatthe Authority appointed under the Payment of Wages 
Act is not a Court subordinate to this Court and therefore no revisional applica- 
tion would lie against his decision. There are some decisions of his which are not 
made subject to appeal, and if such a decision was to be challeriged, it could only 
be challenged under art. 227 of the Constitution as a decision of a Tribunal which 
is situated within the State of Bombay. Therefore, we find ourselves in this posi- 
tion that if a decision is given by the Authority under the Payment of Wages Act 
which is not subject to appeal, it could only be challenged under art. 227 of the 
Constitution. But if an appeal is provided and a party aggrieved appeals and a 
decision is given by the District Court, then that decision can be challenged in re- 
vision under s.115. Now, it may be that when a revisional application is preferred 
against a decision of a District Court we may have to interfere with the order of the 
Authority under the Payment of Wages Act. Strictly we have no jurisdiction to 
interfere with his decision under s. 115 and inour opinionit would not be proper to 
interfere with that decision by the rather circuitous method of permitting a revi- 
sional application against the decision of an. appellate Court and then interfering 
with his decision which was under the Payment of Wages Act. Therefore asa 
matter of practice it would be better that all decisions under the Payment of Wages 
Act, if they are to be challenged atall, are challenged under art. 227 of the Consti- 
tution. e have jurisdiction under art. 227 not only to interfere with the deci- 
sions of Tribunals but also of Courts suborditiate to us, and in the interest of uni- 
formity it would be better if one definite and settled practice was adopted. 


Petition dismissed. 


892 


THE BOMBAY LAW REPORTER. 


[vou, LYH. 


Before the Hon ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 
BAPUBHAI RATANCHAND SHAH v. THE STATE OF BOMBAY.* 


Bombay Agricultural Produce Markets Act (Bom. XXI of 1939), Sees. 3, 4, 4A, 5, 5A, 26, 27> 
Constitution of India, arts. 10(1) (£) and (g), 31, 304(b), 301, 14—Whether Act infringes arts. 100.) 
(f) and (g), 31 and 304(b)—-Applicability of proviso to s. dA (2)—Restriction imposed upon right 
guaranteed under ari. 19 whether reasonable or not, how to be judged—Deprivation of property 
within art. 31 whether must be direct consequence of legislation impugned—Whether Part ILI 
of Constitution deals with freedom of trade or freedom of individual to carry on business—Whether 
open to party to challenge legislation on ground of contravention of Part III that it impairs the 
rights of other citizens bit does not affect him—Construction of statute—TWhether in construing 
a section or proviso the Court can take into consideration the object of the Act and circumstances 


leading to passing of Act. 


The Bombay Agricultural Produce Markets Act, 1989, does not violate the ‘provisions of 
art. 10(7) (f) and (£), or art. 81 or art. 804(5) read with art. 801, of the Constitution of India. 


*Decided, March 3. 1936. 
Application No. 2529 of 1954. 

+The relevant sections run thus :— 

3. Notification of intention of exercising control 
overpurchase andsale of agricultural producein 

-specified area. (1) The State Government may, 
by notification in the Official Gazette, declare 
its intention of regulating the purchase and 
sale of such agricultural produce and in such 
area, as may be specified in the notification. 
Such notification may also be published in the 

ional languages .of the area, and in such 
other manner as the State Government may 
deem fit : 

Provided that no area within the limits of a 
municipality sball be included in the area 
specified in such notification except after 
consultation with the municipality concerned. 

(2) A notification under sub-section (1) 
shall state that any objection or suggestion 
which may be received by the State Govern- 
ment within a period of not less than one month 
to be specified in the notification shall be 
considered by the State Government. 

4, Declaration of market areas—(1) After the 
expiry of the period specified in the notification, 
ished under section 3 and, after considering 
such objections and su ions as may ‘be 
received before such expiry and after holding 
such inquiry as may be necessary, the State 
Government may, by notification in the Official 
Gazeile, declare the area specified in the notifica- 
tion under section 3 or any portion thereof to 
be a market arca for the purposes of this Act 
in respect of all or any of the kinds of agricul- 
tural produce specified in the said notification, 
A notification under this section may also be 
published in the regional languages of the area 
in a newspaper circulated in the said area and 
may also be published in such other manner 
as the State Government may deem fit. 

(2) On and after the date on which any 
area is declared to be a market area under 
sub-section (1), no place in the said area shall, 
subject to the provisions of section 5A, be 
used for the purchase or sale of any agricultural 
produce specified in the notification issued 
thereunder : 

Provided that pending the establishment of a 
market in such area under section 5, the State 
Government may grant a licence to any person 
to use any place in the said area for the purchase 
or sale of any such agricultural produce. 

(24) Nothing in sub-section (2) shall 
apply to the purchase or sale of such agricul- 


Special Civil 


tural produce, if the producer of such produce 
is himself its seller and the purchaser is a 
person who purchases such produce for his 
own private use or if such agricultural produce 
is sold to such person by way of a retail sale. 

(2B) On and after the date on which any 
area is declared to be a market area under 
sub-section (7), no municipality or any er 
local authority, notwithstanding anything 
contained in any enactment relating to such 
municipality ‘or authority, shall be competent 
to establish, authorise or allow to be established 
any place in the said arca for the®*purchase 
or sale of any agricultural produce specified in 
the notification issued under sub-section (Z). 

(3) The State Government may, on the 
report of the Director or the Collector or of the 
market committee or an officer appointed by 
the State Government in this behalf and after 
such inquiry as it decms fit to make, suspend 
or cancel any licence granted under sub- 
section (2), 

(4) Subject to the provisions of section 8, 
the State Government may at any time by 
notification in the Official Gazette exclude from 
a market area any area or any agricultural 
produce comprised therein or include in any 
market area any area or any agricultural 
produce included in a notification issued under 
section 8. 

4A. Declaration of market yards.—(1) For 
each market area there shall be one principal 
market yerd and one or more sub-market yards, 
as may be necessary. 

(2) The State Government may; by noti- 
fication in the Official Gazette, declare any 
enclosure, building or locality in any market 
area to be a principal market yard for the 
area and other enclosures, buildings or local- 
ties to be one or more sub-market yards for 
the area : 

Provided that out of the enclosures, build- 
ings or localities declared to be market yards 
before the commencement of the Bombay 
Agricultural Produce Markets (Amendment) 
Act, 1954, one shall be declared to be the 
principal market yard for the market area and 
others, if any, to be one or more sub-market 
yards for the area, subject to such variation 
as may be necessary. 

5. Establishment of market committees. The 
State Government shall establish a market 
committee for every market area in respect of 
the icultural produce for which said area 
is declared to be a market area under section 4. 
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By-law 85* made under s. 27 of the Bombay Agricultural Produce Markets Act, 1989, 
does not infringe the provisions of art. 14 of the Constitution. 

The proviso to s. 4A (2) of the Bombay Agricultural Produce Markets Act, 1939, deal 
with the situation that would arise on the passing of the Bombay Agricultural Produce 
Markets (Amendment) Act, 1954, and it only deals with that situation and not with the 
situation that may arise from time to time. Therefore when the amending Act of 1954 
was passed it was obligatory upon Government to legalize the position of market yards 
which had already come into existence under r. 51 of the Act, and in order to avoid any 
difficulties the Legislature provided that for the interim period the market yards which had 
already existed should be declared to be the principal market yards and the sub-market 
yards. But the proviso is not intended to deal with situations that may arise in future or 
after the temporary situation arising from the amending Act of 1954 had been dealt with. 

In construing a section or a proviso the Court must take into consideration the object 
of the Aĉt and even in certain cases the circumstances which led to the passing of a particular 
legislation. 

Notification No. PMA 7334/C issued by the Development Department on October 13, 
1954, is not ulira vires of the Bombay Agricultural Produce Markets Act, 1989. 

When a restriction is imposed upon the right of the citizen guaranteed to him under art, 19 
of the Constitution of India, it is for the State to justify that restriction. But whether a 
restriction is reasonable or not must be judged not in abstract but in the context of the times 
and in the context of social needs and social urges. A restriction which may be unreasonable 
at a particular juncture of time may be reasonable at a different point of time, and therefore there 
is no absolute yard stick by which one can test as to whether a restriction is reasonable or not, 

Before a person can complain of deprivation of property within the meaning of art. 31 
of the Constitution of India and can urge that the deprivation is illegal because it is without 
com tion, the deprivation must be direct and not an indirect or incidental consequence 
of lefislation. 

Part XIII of the Constitution of India essentially deals with the free passage of persons ' 
and goods throughout the territory of India. What is emphasised is the freedom of trade 
and not the freedom of the individual to carry on his business. If an individual is prevented 
from sending his goods across the State or even if he is prevented from sending his goods from 
one part of the State to another, he may come to Court and complain of an infringement 
of art. 801 read with art. 804(b) of the Constitution. But when the complaint is with regard 

. to the right of an individual to carry on business unrelated to the question of passage of 
goods or irrespective of the question of the passage of goods, then the proper article which 
he can invoke is art, 19(1) (g) and not the provisions of art. 301 read with art. 804(b). 

If a party challenges a legislation on the ground of contravention of Part IMI of the Consti- 
tution of India, then he must satisfy the Court that some fundamental right to which he can lay 
claim has been impaired or has been threatened by the legislation. It is not open ordinarily 


It shall be the duty of the markel committce 
to enforce the provisions of this Act, the condi- 
tions of a licence granted under sub-section (2) 
of section 4 and the rules and bye-laws made 
under this Act in such market area... 

and when so required by the State Govern- 
ment to establish a market therein providing 
for such facilities as the State Government 
may from time to time direct, in connection 
with the purchase and sale of the agricultural 
produce concerned. 

5A. Ussue of licence to operate in market._— 
Where a‘market is established under section 5, 
the market committee may issue licences in 
accordance with the rules to traders, commis- 
sion agents, brokers, weighmen, measurers, 
surveyors, warehousemen and other persons to 
operate in the market. 

Provided that no such licence shall be 
necessary in the case of a person to whom a 
licence has been granted under sub-section 
(2) of section 4. 

26. Rules.—(1) The State Government 
may, either generally or specially for any 
market area or market areas make rules for 
the pruposes of carrying out the provisions of 
this Act 


(2) ‘In particular and without prejudice 


to the generality of the foregoing provisions, 
such rules may provide for or regulate :—--- 

(f) the issue of licenses to traders, com- 
mission agents, brokers, weighmen, mesaurers, 
surveyors, warehousemen and other persons 
operating in the market the form in which and 
the conditions subject to which such licences 
shall be issued or rettewed and the fees to be 
charged therefor ; 

27. Bye-Laws. (1) Subject to any rules 
made by the State Government under section 
26 and with the previous sanction of the 
Director or any other officer specially empower 
ed in this behalf by the State Government, ` 
the market committee may in respect of the 
market area under its management make bye- 
laws for the regulation of the business and the 
conditions of trading therein. 

(2) Any bye-law made under this section 
may provide that any contravention thereof 
shall, on conviction, be punishable with fine 
which may extend to Rs. 100. 

* “A trader operating in the market shall 
not be given any licence other than that of a 
General Commission Agert, and a General 
Commission Agent will not be given any licence 
other than that of a trader.” 
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to a party to challenge legislation on the ground that it impairs the fundamental rights of 
other citizens although it does not in any way constitute a threat to his own. There is one 
exception to this principle. A successful challenge to any part of a statute may result in 
the Court holding that the whole statute is uléra vires of the Act and therefore if a petitioner 
comes to the Court contending that his fundamental right has been violated, he can challenge 
other parts of the statute which do not directly affect him if by that challenge he can bring 
about a position whereby the Court would hold that the whole legislation was vold because 
in getting the whole Act set aside he is saving a threat to himself. But where a provision 
which does not affect him is severable and a successful challenge to that provision will not 
result in the whole Act being held void, it is not open to the petitioner to make a grievance 
of a violation of a fundamental right which does not affect him, - 

If absolute power is conferred upon Government, then that power can be exercised and 
the Government is not bound to give reasons and explain motives why power was 
exercised. The Court will hold that there was no exercise of power conferred a statute 
if that exercise was a fraud upon the law, and therefore short of a plea of fraud the exercise 


of the power conferred by statute cannot be objected to on vague grounds that the Govern- 
ment has acted arbitrarily and capriciously. 
3 Kutti Keya v. The State’, referred to, 

In 1905 the authorities of the former Sangli State with a view to 
developing the Vakhar Baug area, measuring 99 acres 14 gunthas, in 
the town of Sangli, as a market for groundnuts, gur, turmeric, chillies and 
tobacco, allotted plots forthe constructionof buildings, godowns and other struc- 
tures suitable for the trade. Bapubhai and Rajaram (petitioners Nos. 1 and 2) 
and other merchants invested a large amount in constructing on this area shop 
premises, offices, godowns, etc. On March 1, 1948, Sangli State merged in the 
Bombay Province with the result that the Bombay Agricultural Produce Markets 


Act, 1989, became applicable to the merged area on July 28, 1948. By a notifica- 


tion dated March 18, 1950, under s. 8 of the Act, the State of Bombay (respondent 
No. 1), declared its intention of regulating the purchase and sale of the aforesaid 
commodities, in the area of Miraj taluka which included the former Sangli State. 
By another notification dated September 7, 1950, under s. 4 of the Act, the whole 
of the Miraj taluka was constituted a market area under the Act and a Market 
Committee was established. By a notification dated May 81, 1951, the Vakhar 
Baug area was declared to be a Market Yard for the said market area and a larger 
area was declared as the market proper. On October 8, 1954, by a notification 
made under the proviso to s. 4A (2) of the Act, respondent No. 1 declared the 
Vakhar Baug area as the principal Market Yard for the market area declared under 
the notification dated September 7, 1950. On October 18, 1954, respondent No. 1 
issued a notification which was in the following terms :— 

“Now, therefore, in exercise of the powers conferred by the proviso to sub-section (2) o 

section 4A of the Bombay Agricultural Produce Markets Act, 1989 (Bom. XXII of 1989), and 
in supersession of the Government Notification, Development Department, No. PMA 7854, 
dated the 8th Ostober 1954, the Government of Bombay is pleased to declare the following 
localities in the Market area of Miraj Taluka to be the Principal Market Yard of the said market 
area with effect from 235th October 1954,” : 
In the schedule annexed to this notification the Vakhar Baug area was not included 
in the Market Yard and was not declared as a Sub-Market Yard. The effect of this 
notification was that a new Market Yard about 99 acres in extent, was brought into 
existence and the Vakhar Baug Market Yard was abolished and the use of it for 
trading in regulated commodities was declared to be illegal. 

The Agricultural Produce Market Committee (respondent No, 2) put up a public 
notice intimating that the Vakhar Baug area had ceased to be a Market Yard and, 
that the new area mentioned in the schedule to the notification dated October 18, 
1954, would constitute the Market Yard and that all transactions had to be carried 
on in this new Market Yard from October 26, 1954. 

The petitioners filed the present petition on November 10, 1934, inter alia for 
an appropriate writ under art. 226 of the Constitution of India against the respond- 
ents to forbear from enforcing any of the provisions of the Bombay Agricultural 
Produce Markets Act and the Rules and Bye-laws thereof and the notification 

1 [1954] A. I. R. Mad. 621, 
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dated October 18, 1954, and to allow the petitioners to carry on in their premises 
in Vakhar Baug their trade and business free from any restrictions and obligations 
imposed by the Act, rules and bye-laws. The petitioners alleged that in violation 
of art. 19(Z) (f) and (g) of the Constitution unreasonable restrictions had been placed 
“upon their right to carry on business and to hold their property, that the value 
of these properties had gone down by reason of the market being shifted to a 
different place, that they had been deprived of the property under art. 81 without 
compensation and that unreasonable restrictions were imposed by the Act under 
art. 804(b) upon commerce within the State. 
The petition was heard. 


Sir Nusserwanjt Engineer, with M. M. Desai and R. B. Kotwal, for the 
petitioners. 

M. P. Awin, Advocate General, with R. L. Dalal and G. N. Joshi, for the opponent 
No. 1. 

S. A. Wale, with G. D. Patil for G. B. Kulkarni, for opponent No. 2. 


CuaaiA C. J. The two petitioners have been carrying on business for many 
years at Vakhar Baug at Sangli. Their business is in agricultural produce. It 
appears that before Sangli was merged in the State of Bombay certain facilities 
were given by the State of Sangli for erecting a market for sale and purchase of 
agricultural produce in this Vakhar Baug area and in view of these facilities the 
petitioners’ case is that merchants invested a large amount in putting up buildings 
and giving facilities for opening of shops in these buildings so that the business 
of sale and purchase of agricultural produce should be carried on. The Govern- 
ment then passed an Act which is the Agricultural Produce Markets Act, Bombay 
Act XXII of 1989, and the Act was made applicable to the Sangli State after its 
merger. The date on which the Act was made applicable is July 20, 1948, and the 
result of the application of this Act was that agricultural produce could only be 
bought and sold under certain conditions and under certain limitations. Various 
notifications were issued under the Act to which we shall presently refer, and the 
ultimate result was that the petitioners were prevented from doing their business 
in this Vakhar Baug area and a market was set up under the Act at some distance 
from Vakhgr Baug. The petitioners, therefore, challenge this Act and also the 
rules and bye-laws framed under the Act. The substantial challenge is under 
art. 19(1)(f) and (g) on the ground that unreasonable restrictions have been placed 
upon the petitioners’ right to carry on business and to hold their property. A 
challenge is also made on the ground that the value of these properties has gone 
down by reason of the market being shifted to a different place and that the 
petitioners have been ae a of the property under art.81 without compensation, 
and a plea is also made that the Act is bad on the ground that it imposes unreason- 
able restrictions under art. peste upon commerce within, the State. 

Now, before we look at the relevant provisions and consider the challenge made, 
it would be perhaps better just to state briefly what the credentials of the petitioners 
are and what is the ground for this petition. Petitioner No. 1 is an old man and 
he is a big landlord in the Vakhar Baug area and he at present is not doing any . 
business at all, and the case of the respondents, the State of Bombay and the 
Agricultural Produce Market Committee at Sangli, is that exorbitant rents have 
been charged to the tenants who are traders and commission agents occupying 
buildings in this area, and in their affidavits they have pointed out that whereas 
‘the rent that was recovered in 1940 to 1942 was Rs. 10,829, this rent went up to 
Rs. 97,868 in the years 1952 to 1954. An explanation has been attempted to be 
given by the petitioners in behalf of this increase in rents and rather a lame 
explanation is given that the rent was incre&ised because some of the properties 
were used for cinemas and such other enterprise. Petitioner No. 2 undoubtedly 
is doing business and he applied for a license under the provisions of the Act and 
carried on business pursuant to the conditions of the license, It was realised by 
the Market Committee which was set up and also by a large section of the public 
that the Vakhar Baug area was not suitable for the purpose of a market under the 
provisions of the Act and therefore as far back as March 25, 1951, the Market 
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Committee passed a resolution for Securing land situated on the Sangli-Miraj Road 
admeasuring 99 acres and 80 gunthas for the establishment of a new permanent 
market yard in this locality. The Market Committee approached . Government 
and requested it to initiate acquisition proceedings for acquiring this land. The 
Government acceded to this request and acquired this land. The Market 
Committee took a loan of Rs. 1,50,000 from the Government on March 29, 
1954, with a view to develop this land and to have a proper market yard. On 
May 16, 1954, the Agricultural Market Committee passed a resolution requesting 
Government to declare the new site to be the principal market yard from October 
26, 1954, which was the Diwali of that year. The Chamber of Commerce of Sangli 
passed a unanimous resolution on June 8, 1954, to shift the market yard from the 
Vakhar Baug area to the new market yard in October 1954. The allotment of 
places in this new locality began in 1954. Petitioner No. 2 applied fowone of the 
plots and was allotted one. On September 6, the Marketing Committee published 
a notice informing the traders and general commission agents that the trade in 
the new market would commence on October 26, and when all preparations were 
made for the opening of the new market, the petitioners filed this petition on 
November 10, 1954, challenging the Act ‘and challenging the final notification 
issued on October 10, 1954, and also challenging the rules and bye-laws framed 
under the Act. . 


Now, when we turn to the Act, it is undoubtedly an Act passed to satisfy an. 


urgent social need. Its clear object is to afford protection to the producers, 
protection from the exaction of the middle-man who deprived them of the legiti- 
mate return for what they had grown on the soil with the sweat of their brow. 
It is with this object that the Act provides that agricultural produce shoyld only 
be bought and sold at a fixed place and under certain conditions which will protect 
the producer from not getting what he is entitled to. Laws regulating marketing 
are not anything new and all modern States have put on the statute book similar 
Acts providing for the establishment of markets and also providing that certain 
produce should only be sold within confined limits of the market established and 
under certain terms and conditions. But we regret to have to state that a simple 
measure of social reform has been rendered complex and cumbersome by rules and 
bye-laws framed under it which in many cases have been framed without any 
reference to the provisions of the Act or without realising what the fule making 
power was or what were the proper bye-laws to be framed under the Act.: New 
nomenclatures have been adopted when there was no necessity to do so and the 
result has been what one can only describe as chaotic. Even Mr. Joshi who appears 
for the State of Bombay very often was not in a position to enlighten us as to why 
a particular rule was passed or a bye-lawenacted. Therefore, whatever our views 
may be as to the rights of the petitioners, we feel that Government should consider 
carefully all the rules and bye-laws which have been passed and try to bring them 
within a narrow compass and make them as simple as possible. It is not always 
necessary that the functioning of democracy must result in passing of laws which 
nobody can understand, and we did feel while this petition was being argued and 
wehad put to Mr. Joshi that if we ourselves felt difficulty in understanding some of 
` the rules and bye-laws it was hardly fair to expect a trader in Sangli or an agri- 
culturist is Sangli not only to understand the rules but to obey and respect them. 
The simplicity of law does not necessarily militate against its efficacy. On the 
contrary the more complicated and complex the law is the more difficult it is 
to enforce it and the more vulnerable it is to a challenge by those who are affected 
by it. Therefore, we sincerely hope that Government will take prompt measures 
to consider what proper rules and bye-laws should be passed and if the Act re- 
quires any legislative alterations. ¢ 

Now, the Act as it was orginally passed provided by s. 4 for a notification by 
the Provincial Government declaring a certain area to be a market area. This 
notification was to be issued after considering such objections and suggestions 
as may be received and after holding such inquiry as may be necessary. Under 
sub-s. (2) of s. 4 after such a notification wasissued no local authority and no other 
person could sct up, establish, or continue or allow to be set up, established or 
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continued any place for the purchase or sale of any agricultural produce which was 
notified, except under a license granted by the Provincial Government and except 
in accordance with the provisions of the Act, rules and bye-laws and of the con- 
ditions specified in the license. Therefore, the simple scheme was that there was 
to be as it were a notified area which was described as the market area, and in 
this area purchase or sale of the agricultural produce which was notified could 
only be effected under a license granted by the Provincial Government. From 
the provisions of this section a producer was exempted under s. 4(24) when he sold 
agricultural produce to another for his private use or for retail sale. The intention 
clearly was to protect the producer when he effected a sale to a trader or a general 
commission agent. But where he sold for private use and there was no question 
of profit arising as far as the consumer was concerned or when he sold by a retail 
sale where profit motive was very slight one, no restriction was placed upon 
purchase and sale of this kind. Then s. 5 provided for the establishment 
of a market committee, ands. 6 dealt with the constitution of the market 
committee. Section 26 conferred the power of making rules upon the Provincial 
Government generally under sub-s. (1) and with regard to particular matters 
under sub-s. (2); and one of the matters dealt with in sub-s. (2) was sub-cl. (f) 
which was with regard to the isgue of licenses which after a subsequent amendment 
could be issued to traders, commission agents, brokers, weighmen, measurers, 
surveyors, warehousemen, and other persons operating in the market, and the 
form in which and the conditions subject to which such licenses shall be issued 
or renewed and the fees to be charged therefor. This Act was substantially 
amended by Act XXXVI of 1958 and Act XXIII of 1954, andthe result of these 
two amendments was that although substantially the scheme under the parent 
Act remained the same, certain procedural changes were brought about. As the 
Act now stands, under s. 8 the Government has to issue a notification to declare 
its intention of regulating the purchase and sale of such agricultural produce and 
in such area as may be specified in the notification. Under s. 4 after the expiry 
of the period specified in the notification to be issued under s, 8 and after considering 
such objections and suggestions as may be received before such expiry and after 
holding such inquiry as may be necessary, power is given to the State Government 
to declare the area specified in the notification under s. 8 or any portion thereof 
to be a market area for the purposes of the Act and in respect of all or any of the 
* kinds of agricultural produce specified in the said notification. Once this noti- 
fication is issued under s. 8, under sub-s. (2) of s. 4 no place in this area can be 
* used for the purchase or sale of any agricultural produce specified in the notification. 
The proviso to sub-s. (2) gives the power to the State Government pending the 
establishment of a market in such areaunder s.5 to grant a license to any person 
to use any place in the said area for the purchase or sale of any such agricultural 
produce; and s. 5 provides for the establishment of a market committee, and 
one of the duties of the market committee is to enforce the provisions of the Act, 
the conditions of a license granted under sub-s. (2) of s. 4 and the rules and bye- 
laws made under the Act, and also which is important, if so required by the State 
Government to establish a market in the market area. Now, sub-s. (2) of s. 4 
while prohibiting the use of any place in the market area for the purchase or sale 
of any agricultural produce makes that prohibition subject to the provisions of 
s. 5A, and when we turn to s. 5A we find that where a market is established under 
s. § the market committee may issue licenses in accordance with the rules to traders, 
commission agents, brokers, weighmen, measurers, surveyors, warehousemen 
and other persons to operate in the market. Therefore, reading s. 4(2) and the 
proviso and s. 5 and s. 5A, the scheme that really emerges isthatonce a market 
area is established, there is a prohibition against es or sale of the agricultural 
produce therein; permission may be granted by the Provincial Government to 
purchase or sale in this area, but this permission is to continue only so long as 
the market is not established and licenses are not issued by the market committee 
under s. 5A to operate in the market. Once the market is established, it is for 
the market committee to issue licenses and the licenses can only be to operate 
in the market. It would be noticed that whereas under the license granted by 
L, Red. è . 
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the Provincial Government permission could be granted to operate in any place 
in the market area, under s. 5A once the market is established the license to operate 
must be confined to operate in the market. As in the parent Act an exemption 
is made in favour of the producer who himself is the seller and who sells to the buyer 
for his own private use or ifagrioultural produceis sold to a buyer by way of retail trade. 
A new section was added,s.4A,by Act XXU of 1954,and that section introduced 
a slightly new idea from the one which existed in the original Act and this new 
idea was that a principal market yard and sub-market yards should be established 
in each market area, and what these principal market yards and sub-market yards 
would comprise was to be declared by the State Government by a notification in 

_ the Government Gazette. A proviso was inserted to sub-s. (2) of s. 4A and that 
was to the effect that out of the enclosures, buildings or localities declared to be 
market yards before the commencement of the Bombay Agricultutal Produce 
Markets (Amendment) Act, 1954, one shall be declared to be the principal market 
yard for the market area and others, if any, to be one or more sub-market yards 
for the area, subject to such variation as may be necessary. This proviso was 
dealing with the state of affairs existing priorto the amending Act of 1954 where, | 
as we shall presently point out. under rulesand bye-laws market yards had been « 
established. The provision-with regard to the power to make rules and bye-laws 
under ss. 26 and 27 remained substantially the Same after the amendment as it 
was before. 

Now, turning to the rules that were framed, under r. 51 power was given to 
the Government to declare any enclosure, building or locality in any market 
area to be a market yard, and also power was given to Government to declare 
by a notification any area, including all land with the buildings thereon, within 
such distance of the market yard, asit thinks fit, to be a market proper. Therefore, 
the scheme of this rule was that within the larger market area which was declared 
by Government under s. 4 there should be a market yard in which the business 
should be transacted, and contiguous to the market yard there should be a belt 
as it were of no-man’s land whereno businessshould be transacted and which should 
be known as the market proper. When we deal with the licenses we will point 
out that the object of the rules and the bye-laws was to permit business to be done 
in the whole of the market area except in the market proper. This belt was set 
apart in order again to protect the producer who, if he came to the market area 
with the intention of displaying his goods in the market yard and selling them * 
in the market yard, should not be inveigled into parting with his produce before 
he reached the market yard, the intention being that the producer should bee 
allowed to sell his produce at competitive rates and he could only get competitive 
rates provided he sold his goods in the market yard where there would be other 
purchasers and other traders. Rule 65 provided for licenses to be issued to traders 
and general commission agents, and r. 67 provided for licenses to brokers, weigh- 
men, measurers and surveyors. The importance of issuing licenses to brokers, 
weighmen, measurers, and surveyors will be realised because unless the brokers 
were honest, unless the weighmen, measurers and surveyors were honest, the 
producer could be seriously prejudiced by the manner in which his business was 
done by the broker or the manner in which his goods were weighed, measured or 
surveyed, and therefore again in the interest of the producer control had to be 
kept in the manner in which the brokers. weighmen, measurers and surveyors 
did their business. f 

Then the bye-laws provided for three classes of licenses “A”, “Band a retail license. 
“A” license permitted a trader to carry on the business of sale and purchase of 
agricultural produce anywhere in the market area excluding the market proper, 
“B” class license traders could purchase the agricultural produce in the market 
area but outside the market proper, and the third was retail traders on whom there 
does not seem to be any restriction asto the area where they should carry on their 
retail trade; and the license fees fixed. ‘The highest fee had to be paid by “A” 
class trader who had to pay Rs. 150, the “B” class trader had only to pay Rs. 40 
because his business operations were limited and a general commission agent was 
to pay Rs. 100. “A” class trader who wished also to act as a general commission 
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agent had to pay a license fee of Rs. 200, and a retail trader had only to pay a 
license fee of Rs. 10. Then bye-law 85 which has been particularly challenged 
in the petition prevented a trader from acting as a broker, weighman, measurer 
or surveyor. If he obtained a license as a trader he had to act only as a trader 
and there was a similar restriction on a general commission agent. 

This broadly is the scheme as devised by the Act, the rules and the bye-laws, 
and tosum up, although the producer was not restricted from selling his produce to a 
bona fide consumeror a retail dealer, in his own interest, when he wanted to sell to 
a trader or a commission agent who were middlemen he was given the protection 
of his produce being only purchased either in the market yard itself or in the 
market area outside the belt known as the market proper. Therefore, the res- 
triction upon traders and commission agents was confined to business being done 
in the belteknown as the market proper. Outside that belt, there was no restric- 
tion provided the proper license was obtained, and within the belt the only 
place where business could be transacted was in the makret yard because outside 
the market yard the whole contiguous area became as it were a prohibited zone. 

Now, this being broadly the effect of legislation, the first challenge that is made 
by the petitioners is that their fundamental right to carry on their business under 
art. 19(1)(g) has been impaired. Article 19(1)(g) confers a very important right 
upon every citizen in India and that right is to practise any profession, or to 
carry on any occupation, trade or business. Undoubtedly the right is to carry 
on a business freely. Equally it is a right to carry on any business which is per- 
missible in law and also to carry on business anywhere within the territories of the 
Union of India, But as has been often pointed out, none of the rights to freedom 
enumerated inart.19isanabsoluteright. Thatright must be viewed and appreciat- 
ed in the social context and the constitution makers appreciating the fact that as 
the country developed and grew more and more social needs would have to be 
satisfied provided in sub-s. (6) that the State may make law imposing, in the 
interest of general public, reasonable restrictions on this right. It is true that 
when a restriction is KDR ae aa the right of the citizen guaranteed to him under 
art. 19, it is for the State to justify that restriction. But whether a restriction 
is reasonable or not must be judged not in abstract but in the context of the times 
and in the context of social needs and social urges. A restriction which may be 
unreasonable at a particular juncture of time may be reasonable at a different 
point of time, and therefore there is no absolute yard stick by which one can test 
as to whether a restriction is reasonable or not. i 

e _ Now, turning to this particular restriction about which the petitioner complains, 
the restriction is according to him two-fold. He cannot carry on his business 
in Vakhar Baug and the second is that he cannot carry on his business in the belt 
known as market proper. He also says that he is compelled to carry on his 
business in the new market yard which has been established under the notification. 
In our opinion it is perfectly competent to the State Legislature to prohibit business 
being done in a particular place and also permit a business being done under certain 
conditions if public interest demands that a particular business should only be 
carried on under restrictions and limitations. In our opinion there cannot be 
the slightest doubt, looking to the condition of the agriculturists in our country, 
the heavy debt under which they have always lived, the way they have been 
exploited by middlemen, that every legislation which is intended for their pro- 
tection is in the larger interest of thecountry. Therefore, if any restriction which 
the petitionérs complain of is a restriction in the interest of producers, that must 
be a reasonable restriction. If the restriction goes beyond the interest of the 
producers and serves no useful purpose and is merely intended to restrict the legiti- 
mate carrying of a business of the petitioners, then obviously it would not be a 
reasonable restriction and we would not uphold it. But as we pointed out before, 
the setting up of a proper market yard, the prohibition as to different businesses 
within a prohibited belt are all reasonable restrictions in the interest of producers. 
The necessity for obtaining licenses is also justified, because unless those who do 
business as traders or general commission agents, and we are only concerned with 
that aspect in this petition, are hana fide traders or commission agents, it would 
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be difficult to protect the producers from the exaction of people who buy produce 
from them not for their own consumption but in order to sell it again at profit. 
If the scheme laid down in the Act is to be worked out at all, it can only work 
provided only licensed traders and general commission agents are permitted to 
operate in agricultural produce. It is not suggested that licenses are not properly 

As a matter of fact petitioner No. 2 himself has obtained a license and 
has been operating that license. Petitioner No. 1 has not obtained a license 
because he did not apply for it. 

It is then suggested that the payment of license fees itself constitutes an un- 
reasonable restriction. A suggestion made in the petition is that these license 
fees are not fees but are in the nature ofa tax. We have not gone into this question 
because in our opinion it is irrelevant for the purpose of this discussion as to 
whether the charges made by the marketing committee are fees or taxes because 
the grievance made by the petitioner is not with regard to the competence of the 
Legislature or with regard to any question that turns upon the difference between 
tax and fees, but his grievance is that the fact that he has got to pay a certain 
sum before he can carry on a business is an unreasonable restriction. Now, with 
regard to the license fees charged it has been pointed out in the affidavits before 
us and we are satisfied that for different types of business done in Sangli the fees 
charged for various licenses are veryreasonable. It is pointed out what amount 
the marketing committee has to spend in the interest of the trader and commission 
agents and also the producers and we do not think that we can come to the con- 
clusion that the fees charged are so enormous or so exorbitant thes they constitute 
an unreasonable restriction. Whether a certain sum should be charged or a little 
less or a little more is a question of policy with which we are not conceyned. It 
is only in a particular case if we come to the conclusion that there is an intention 
to charge or to exact enormous fees with the object to prevent or prohibit the 
carrying on of a business that we may have to consider whether in such a case 
the levying of fees would constitute an unreasonable restriction on the carrying 
on of the business, But those facts do not obtain in‘this present petition, Far 
from fees being heavy, and unreasonable fees, in our opinion, looking to all the 
circumstances of the case, they are reasonable. í 

The challenge is also madeto this legislation under art. 81 and what is urged is 
that these buildings in Vakhar Baug were constructed for the prupose of being 
let out to shop-keepers and traders for doing business in agricultural produce. By 
reason of this legislation the business in this locality is prohibited. The result is 
that the value of these properties had gone down, and SirNuserwanji says that 
one of the incidents of ownership is that the owner can use his property for any 
purpose he thinks proper, and if the owner in this case is prohibited from letting out 
his property for the prupose of doing business in agricultural produce, there is a 
substantial abridgment of an incident of ownership. We will assume for the sake 
of argument that there is adeprivationof property within the meaning ofart. 81. 
But it is well settled that before a person can complain of deprivation and can urge 
that the deprivation is illegal because it is without compensation, the deprivation 
must be direct and not an indirect or incidental consequence of legislation. It 
would be impossible for Parliament or the State Legislature to put on the statute 
book any social legislation if a complaint could be made that indirectly some 
property owner has been affected by that social legislation. In effect the conten- 
tion of the petitioners comes to this that the State Legislature cannot pass this 
social legislation, cannot make proper provision for producers,” cannot set 
up proper markets, because adieady by doing so the value of his property has 
gone down. No Court can countenance such an argument. Every social legisla- 
tion must inevitably result in hardship to somebody or other. No social] revolution 
can be carried out without causing not only hardship but even pain and grief. 
To suggest that a Legislature should carry out a social revolution without even 
indirectly affecting the property rights of citizens would in substance mean that 


the Legislature should not carry out any social revolution at all, and therefore we - 


are not prepared to accept the contention in this case that there is any violation of 
art. 81. 
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In our opinion, ‘therefore, there is no deprivation of property within the meaning 
of art. 81 of the Constitution and therefore the complaint that there was deprivation 
without compensation is of no substance. 

’ The challenge under art. 19(1)(f) was not supported on any special ground and 
the position here is the same as under art. 19(1)(g). 

Article 804(b) of the Constitution has also been invoked by the petitioners. 
Article 804(b) appears in Part XIII which is a self-contained Part in the Constitu- 
tion dealing with trade, commerce and intercourse within the territory of India. 
The question as to whether an individual can assert his fundamental right to carry 
on business without restrictions under art: 804(b) was canvassed before the Supreme 
Court in Saghir Ahmad v. State of U. P.,1 but the Supreme Court did not decide 
the question. It seems to us, looking to the language used in Part XIII “trade, 
commerce atid intercourse within the territory of India”, that that Part essentially 
deals with the free passage of persons and goods throughout the territory of India. 
What is emphasised is the freedom of trade and not the freedom of the individual 
to carry on his business. It is true that under art. 804(b) the Legislature of a 

, State has been empowered to pass laws imposing such reasonable restrictions on 

` the freedom of trade, commerce or intercourse with or within that State as may 
be required in the public interest, and an argument may be founded that Part XII 
does not merely deal with trade and commerce which are inter-State but also deals 
with trade and commerce which is not inter-State but which is intra-State. It 
is obvious that if the Constitution wanted to emphasise the unity of India and 
to make trade and commerce free throughout the Union, provision had to be made 
not only with regard to freedom of trade inter-State but also with regard to freedom 
of trade eintra-State. Conceivably the Legislature of a State may well impose 
restrictions on freedom of trade between one part of the State and another and 
to deal with such a contingency art. 804(b) provided for freedom of trade both 
with or within the State, and this legislation could only be introduced witb the 
previous sanction of the President. 

Now, what is urged by the petitioners is that this is legislation which imposes 
reasonable restrictions upon trade, commerce or intercourse within the State and 
it has been introduced and passed without the previous sanction of the President 
and therefore it offends against art. 801 read with art. 804(b). There are two 

. answers to this contention. In the first place, the parent Act which really imposed 
+ the restrictions, Act XXII of 1989, was passed before the Constitution came into 
force, and art. 805 saves existing laws. It is only with regard to future laws that 
ethe sanction of the President is necessary. It is suggested by Sir Nusserwanji 
that the amendments of 1958 and 1954 were passed after the Constitution came 
into force and they should have received the previous sanction of the President. 
In our opinion, the amendments are procedural in their character, they do not 
alter the essential scheme which was laid down in the parent Act, and there is no 
further substantial restriction upon the carrying on of business than was to be 
found in the original Act. The second answer to the contention is that here we 
are not dealing with trade, commerce or intercourse at all within the State. As 
we understand trade, commerce or intercourse, it must imply the passage of goods 
within the State or passage of persons within the State. ‘There is no restriction 
in this Act at all with regard to passage of goods or passage of persons. The only 
restriction which is to be found is the right of an individual businessman to carry 
on his business in a particular place and without the obtaining of a license as required 
by the Act. It may also be pointed out—and that is an argument which has been 
noticed by the Supreme Court—that the Australian decisions bearing on the subject 
are not in pari materia, because the Australian Constitution does not contain any 
provisions corresponding to art. 19(1)(g). Therefore, when we compare art. 19(Z)(g) 
with the provisions of Part XIII, the scheme of the Constitution becomes apparent. 
Article 19(Z) provides for rights of individual citizens. Part XIII deals with trade 
and commerce as such which as has been pointed out means the free passage of 
goods. It may undoubtedly be that if an individual is prevented from sending 
his goods across the State or even if he is prevented from sending his goods from 


1 [1954] A. I. R. S. C. 728. 


902 THE BOMBAY LAW REPORTER. [VOL. LVI. 


one part of the State to another, he may come to Court and complain of an infrin- 
gement of art. 801 read with art. 804(b). But when the complaint is with regard 
to the right of an individual to carry on business unrelated to the question of 
passage of goods or irrespective of the question of the passage of goods, then the 
eproper article which he can invoke is art. 19(Z)(g) and not the provisions of art. 301 
read with art. 304(b). As in this case there is no question of restriction of passage 
of goods, the challenge made under art. 801 read with art. 804(b) in our opinion 
is not sustainable. 

We may point out that the Madras High Courthad occasion to consider a very 
similar question in Kutti Keya v. The State’, In that case thelearned Judges were 
considering a piece of legislation which is in part materia with the impugned Act 
before us. The Act they were considering was the Madras Commercial Crops 
Markets Act (XX of 1938), and the scheme of that Act also was to estalflish notified 
areas and to prohibit the sale or purchase of certain commodities within that noti- 
fied arca except under a license properly obtained, and this Act was challenged 
on grounds very similar to the challenge made in the case before us, and the 
Madras High Court in a well considered judgment repelled most of the contentions 
urged by the petitioners. At page 627 the learned Judges observed : 

“Yt will be clear from the above survey of the marketing legislation that its object is to enable 
producers to get a fair price for their commodities and that it has been generally adopted in all 
commercial States. Such laws have been held in America to be within the Police Power of the 
State as tending to promote general welfare.” 

And at p. 628 the learned Judges express a surprise that a provision that business 
should be done only at a market, if there is one, is unreasonable and they point 
out : y 

“ ...It is obviously in the interests of the growers; they could get the best competitive 

prices in an open market and they would not have to pay the middleman.” 
With regard to the licensing fees the learned Judges expressed the opinion that 
the licensing was a part of the scheme to carry out the regulation of marketing 
of commercial crops and there could be no valid objection to the levy of a license 
fee. In that case also it was contended that the licensing fee was heavy, but the 
Madras High Court came to the conclusion that there were no materials on which 
the suggestion could be supported. 

There is onefurther Constitutional challenge to which reference might be made, 
and that is the challenge to by-law 85 on the ground that it infringes the provisions 
of art. 14. As we have already pointed out, that by-law prevents a trader from , 
obtaining a license of a broker, weighman, surveyor, etc. and similarly prevents a 
general commission agent from obtaining a license to operate as a broker, weighman 
or surveyor. It is difficult to understand how art. 14 has any application to any 
question that can arise under this by-law. It is not suggested that there is any 
discrimination as between one trader and another or between one general commis- 
sion agent and another. In the interests of producers and in order to carry out 
the scheme underlying the Act, a trader or a general commission agent is not 
permitted to operate as a broker, weighman or surveyor. It may be at best sug- 
gested that this is an unreasonable restriction on the right of a trader or a general 
commission agent, but the challenge to this by-law under art. 14 is difficult to 
understand. There are many occupations ‘and professions where limitations are 
put upon the right of a person occupying a particular post or a person practising 
a particular profession from at the same time occupying another post or practising 
another profession or doing business. If in the interest of the occupation or in 
the interest of the profession such a restriction can be justified, then equally in 
this case in the interests of the producers whose produce after all is the subject 
matter of all trade and business as far as this Act is concerned, a provision restrict- 
ing a trader or a commission agent from performing other operations cannot be 
considered to be unreasonable. 

That leaves us with the challenge to the setting up of another market on an 
entirely different ground unconnected with the Constitution, and in order to 
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understand this challenge it is necessary to consider the various notifications that 
have been issued by Government from time to time under the amending Act. 
The first notification under s. 8 with regard to the intention of Government of 
regulating the purchase and sale of agricultural produce in a particular area was 
issued on March 16, 1950, and the notification under s. 4 declaring the market 
area was issued on September 7,1950, and the market area that was declared was 
a very large area comprising the whole of the Miraj taluka. Then on May 81, 1951, a 
notification was issued under r. 51 to which reference has been made, declaring that 
with effect from June 25 1951, there willbe a market yard in the Miraj taluka 
and that market yard was the Vakhar Baugin respect of which this petition has been 
preferred, and this notification also declared certain areas to be temporary market 
proper. Then a notification was issued on October 8, 1954, and that purported 
to be issueé under the proviso to s. 4A(2) and that declared the Vakhar Baug to 
be the principal market yard. Finally, a notification was issued on October 18, 
1954, which was to come into effect from October 25, 1954, declaring the new 
market yard which was being constructed, as already pointed out, as the principal 
market yard. Therefore, the effect of the notification of October 18, 1954, was to 
revoke the notification of October 8, 1954, and by reason of this revocation the 
Vakhar Baug ceased to be the principal market yard and a different principal 
market yard was substituted in its place, and what is urged by Sir Nusserwanji 
is that this notification of October 18, 1954, is ultra vires of the Act. | 

Now, s. 4A(2) confers upon the Government the power to declare any enclosure, 
building or locality in any market area to be a principal market yard for the area 
and other enclosures, buildings or localities to be one or more sub-market yards 
for the area. It is clear that by reason of s. 14 of the-General Clauses Act any 
power that is conferred on Government can be exercised from time to time as 
occasion requires. Therefore, it would be clearly competent to the State Govern- 
ment to declare from time to time which should be the principal market yard 
and which should be sub-market yards. It is also clear under s. 21 of the General 
Clauses Act that when a power to issue notifications, orders, rules or by-laws is 
conferred, then that power includes a power to exercise in the like manner and 
subject to the like sanction and conditions, if any, to add to, amend, vary or 
rescind any notifications, orders, rules or by-laws so issued. What is urged by 
Sir Nusserwanji with considerable force is that the power conferred upon the State 
Government to issue & notification was conditioned by the proviso. There was a 
limitation upon the power and that limitation was that in declaring a principal 
market yard if there were any market yards in existence before the commencement 
of the Amending Act of 1954, then one of those market yards had to be declared 
to be the principal market yard and the others, if any, had to be declared sub- 
market yards. Sir Nusserwanji says that inasmuch as admittedly Vakhar Baug 
was a market yard in existence before the commencement of the Amending Act of 
1954, Government had to declare it either a principal market yard or a sub- 
market yard. As there was no other sub-market yard in existence, it had to be 
declared the principal market yard, and it is pointed out that consistently with this 
proviso and in conformity with the law Government did issue the earlier notification 
of October 8, 1954, and Sir Nusserwanji says that that notification was a proper 
notification which gave effect to the proviso to s. 4A(2). It is further urged by 
Sir Nusserwanji that once having issued the notification of October 8, 1954, it 
was not competent to the Government to rescind that notification by substituting 
another principal market yard for the Vakhar Baug. The new principal market 
yard that has been substituted is not a market yard which was in existence prior 
to the Amending Act, and Sir Nusserwanji says that in issuing the notification of 
October 18, 1954, the Government has contravened the mandatory provisions 
of the proviso to s. 4A(2). It is urged that even if the Government wanted to 
exercise its power again of issuing a notification under s. 4A(2), that power could 
only be exercised in the like manner and subject to the same condition as the 
exercise of the original power. Ht is said that the proviso cannot be restricted to 
the first declaration issued by the State Government on October 8, 1954, and that 
the proviso must be a limitation upon the power of the Government to issue a 
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notification whenever and however that power might be exereised. We must 
admit that looking to the language used by the Legislature in s. 4A(2) and the 
way the proviso is worded, the argument advanced by Sir Nusserwanji and the 
submission made by him do get considerable assistance. But in construing a 
section, or a proviso we must take into consideration the object of the Act and even 
in certain cases the circumstances which led to the passing of a particular legis- 
lation. : 

Now, it is important to note that the Vakhar Baug had been, declared a market 
yard under r. 51 and that was as far back as May 81,1951. It is common ground 
that ever since 1951 preparations were being made for setting up a market yard 
different from Vakhar Baug. All responsible authorities had taken the decision 
rightly or wrongly that Vakhar Baug was not suitable as a market yard and that 
the market yard should be another locality some distance from Vahar Baug. 


As we have pointed out, land was acquired, land was taken, plots were assigned, - 


and every preparation was made to bring into existence a new market yard. It 
was in these circumstances that the Amending Act XXII of 1954 was passed. 
Now, before a principal market yard could be declared under s. 4A of the Act which 
was a new provision in the Act, there had to be a sort of an interregnum. Certain 
market yards had been set up under r. 51, new principal yards had to be set up 
under s. 4A, and the Legislature had to provide for this interregnum. It is true 
that s. 4A was not intended only to apply to Satara; it was to have general ap- 
plication. But the position that arose in Satara is a pointer to what the object 
of the Legislature was and what was attempted to be achieved both by s. 4A(2) 
and the proviso. There being already a market yard, the position with regard 
to that market yard had to be legalized before Government gave effect to,its final 
decision as to which one should be the principal market yard. In this case the 
decision was already taken, but it was not possible immediately to give effect to 
that decision and some transitory provisional arrangement had to be made, and 
in our opinion the proviso really deals with the situation that would arise on the 
passing of the amending Act of 1954 and it only deals with that situation and not 
with, the situation that may arise from time to time. Therefore, when the amend- 
ing Act was passed it was obligatory upon Government to legalize the position of 
market yards which had already come into existence under r. 51, and in order to 
avoid any difficulties the Legislature provided that for the interim period the 
market yards which had already existed should be declared to be the principal 
HEE fey and the sub-market yards. But the proviso does not seem to be 
intended to deal with situations that may arise in future or after the temporary 
situation arising from the Amending Act had been dealt with, and therefore as 
the State Government itself says in its affidavit that it wanted to legalize the 
position of the Vakhar Baug market yard and therefore it issued a notification under 
the proviso to s. 4A(2). Having legalized that it then proceeded to give effect 
to the decision which had already been arrived at as far back as 1951 and effectively 
to declare the new market yard as the principal market yard. It is, therefore, 
urged that when it issued the second notification the power of the Government 
was not restricted by the limitation contained in the proviso. We must confess 
that we have come to this conclusion with some hesitation and with some difficulty. 
But the contrary result which would flow from our giving to the proviso the con- 
struction that Sir Nusserwanji contends for will be so anomalous and so inconsistent 
with the object of the statute that it would not be proper for us to accept that 
interpretation unless we were compelled to do so. 3 
Now, admittedly, under s. 4A(2) Government can by issuing notifications from 
time to time alter the principal market yards which have been set up and which 
did not exist before the passing of the Amending Act.There is no rational basis 
for the suggestion that only those market yards which were in existence prior to 
the amending Act should receive from the Legislature the security of, as 1t were, 
& permanent tenure. If it is conceded that the State Government has the power 
to alter the principal market yard and sub-market yards in cases where the 
proviso does not apply, there seems to be no reason for coming to the conclusion 
that a different view was taken by the Legislature with regard to those market 
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yards which were in existence prior to the passing of the amending Act. It may 
be said that if the market yards were in existence prior to the amending Act, there 
would be vested interests and the Legislature wanted to protect vested interests. 
But an there would be vested interests if a new market yard was established, 
and why was it that the Legislature did not wish to protect those vested interests, 
as much as the vested interest brought into existience by the creation of a market 
yard prior to the amending Act. It is difficult to take the view that in passing 
this social legislation the Legislature was contemplating perpetuation of vested 
interests. The intention clearly was to leave it to the State Government to 
establish principal market yards and sub-market yards which were suitable and 
which were in the interests of all the producers and also the traders. The inter- 
pretation suggested by Sir Nusserwanji would negative this intention of the 
Legislature by putting upon the State Government a limitation with regard to a 
large number of market yards which may have been in existence prior to the passing 
of the amending Act. In the case of these market yards Government would be 
helpless and would not be able to make any change if change was thought necessary. 
We admit that s. 4A is extremely badly drafted, and that the object of legislation 
could have been achieved by using simpler and better language. But it is our 
duty, if it is possible, to give a construction which is more in conformity both with 
the object which the Legislature had in mind and also with reason and commonsense 
rather than a construction which is likely to defeat the object of the Legislature 
and which is likely to result in difficulties and anomalies. Therefore, we have come 
to the conclusion that the notification challenged was not ultra vires of the Act 
a the zau Government was acting in exercise of its power conferred upon it 
y s. 4A(2). 

Sir Nusserwanji then wanted to challenge certain other provisions of the Act 
wbich did not affect the fundamental rights of the petitioners and Sir Nusserwanji 
contended that he had a right to do so. Now, the ordinary accepted principle 
is that a party must be aggrieved by some legislation before he can challenge it. 
If he challenges a legislation on the ground of contravention of Part III of the 
Constitution, then he must satisfy the Court that some fundamental right to which 
he can lay claim has been impaired or has been threatened by the legislation. It 
is not open ordinarily to a party to challenge legislation on the ground that it 
impairs the fundamental rights of other citizens although it does not in any way 
constitute a threat to his own. There is one exception to this principle. It may 
be that a successful challenge to any part of a statute may result in the Court 
holding that the whole statute is ultra vires of the Act and therefore if a petitioner 
comes to thisCourt contending that his fundamental right has been violated, he can 
challenge other parts of the statute which do not directly affect him if by that 
challgene he can bring about a position whereby the Court would hold that the 
whole legislation was void because in getting the whole Act set aside he is saving 
a threat to himself. But where a provision which does not affect him is severable 
and a successful challenge to that provision will not result in the whole Act being 
held void, it is not open to the petitioner to make a grievance of a violation of 
a fundamental right which does not affect him. In this case Sir Nusserwanji 
rather ironically has attempted to take up cudgels on behalf of the producers and 
he says that fundamental rights of the producers have been affected by this Act. 
It is pointed out that under s. 4A(2) the Legislature has not madeclear what the 
private use is which would entitle a purchaser to buy from the producer without 

‘a license or without any restriction, nor is the quantity specified which will con- 
stitute a sale a retail sale. With regard to the latter, Mr. Joshi has pointed out 
that a by-law has been framed stating sale of what quantities would constitute a 
retail sale. In our opinion, even assuming there is any substance in this conten- 
tion, no producer has come before us telling us that he has been aggrieved by this 
sub-section, No producer makes a complaint of the fact that he does not know 
when a person wants his produce for private use, nor does he know when a sale 
becomes a retail sale, and even assuming that this provision was bad, it is clearl 
severable and it would be open to us in proper proceedings to hold that the parti- 
cular restriction on the right of the purchaser to sell his produce was an wnreason- 
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able restriction on his right. Therefore, in our opinion, it is not epen to Sir Nus- 
serwanji to challenge this part of the Act. 

Sir Nusserwanji also wanted to contend that the Market Committee had no 
authority to issue licenses. Now, & very curious situation was disclosed to us by 
Mr. Joshi. No market has been established under s. § of the Act and therefore 
s. 5A has not come into operation. The result is that the Market Committee 
cannot issue licenses under s. 5A to traders, commission agents, etc. to operate in 
the market. In the absence of a market being established under s. 5 and in the 
absence of licenses beingissued under s. 5A, licenses can only be issued by the State 
Government under the proviso to s. 4A(2). But the rules show that licenses have 
been issued by the Market Committee and not by the State Government. It is 
difficult to undestand how either the Government or the Market Committee came 
to the conclusion that the Market Committee was authorised to issue licenses 
without s. 5 and s. 5A being brought into force. Mr. Joshi suggests that the Market 
Committee acts as a delegate of the State Government and the authority to issue 
licenses has been delegated by the State Government. It is rather difftcult to 
accept that contention. But in our opinion it is not open to the petitioners to 
challenge the validity of the licenses issued. There is no such challenge in the 
petition itself and petitioner No. 2 has applied for a license, has obtained a license, 
has been operating that license, and has never made any grievence about that 
license. Therefore, whether the challenge can be sustained or not, it is not open 
to the petitioners in this petition to make that challenge 

There is one further point that Sir Nusserwanji wanted to urge which we have 
not permitted him to do, and therefore in fairness to him we must point out what 
his contention was to be. With regard to the notification of October 18, 1954, 
to which reference has been made, Sir Nusserwanji wanted to argue that that noti- 
fication was in fraud of the proviso to s. 4A(2). The argument was that the first 
notification which purported to give effect to the proviso was merely a camouflage, 
the intention all along was not to carry out the mandatory provisions of the proviso 
and to declare a principal market yard different from the principal market yard 
which had to be declared under the proviso. Now, it is a serious allegation to 
make that a Government has acted in fraud of a legislation and we cannot coun- 
tenance an argument based on such an allegation unless there is a clear plea in the 
petition. Now, thereis no plea to the effect that the State Government has 
acted in fraud of the legislation or that the notification issued by it is in fraud of the 
legislation. The only contention put forward is that the State Government has 
arbitrarily and capriciously issued the second notification within a short time of the 
first notification. In our opinion, a contention that a Government acts arbitrarily 
and capriciously is very different from the contention that the Government acts 
in fraud-of a law on the statute book, It is also difficult to understand the plea of 
the State Government’s action being arbitrary or capricious when we are not deal- 
ing with the question of exercise of discretion but the exercise of a power. If 
absolute power is conferred upon Government, then that power can be exercised 
and the Government is not bound to give reasons and explain motives why the 
power was exercised. If the power is not absolute and is conditional, then the 
power can only be exercised provided the conditions are satisfied. But in cither 
case a plea that the power was exercised arbitrarily or capriciously seems to be 
a little out of place. It is true that the Court will hold that there was no exercise 
of power conferred by a statute if that exercise was a fraud upon the law, and there- 
fore short of a plea of fraud the exercise of the power conferred by statute cannot 
be objected to on vague grounds like the one put forward in the petition by the 
petitioners. We may point out that whatever else may be said of the action of the 
State Government, it cannot be said that they have acted arbitrarily or capri- 
ciously. We have pointed out that from 1951 it had the clear intention of what was 
to be done in the Sangli area. Not only it had the clear intention but everybody 
concerned also had a clear intention, and therefore it is not as if having de- 
cided upon Vakhar Baug as the principal market yard it arbitrarily or capriciously 
changed its mind and fixed upon some other place to be the principal market 
yard. Whether the Government had the power to change the principal market 


1955.] BAPUBHAI BATANOHAND Y. STATE OF BOMBAY (A.0.J.)—Chagla C. J. 907 


yard is another ‘question and that question we have already dealt with. But if it 
had the power—and we have held that it did have the power—to alter the principal 
market yard from Vakhar Baug to the new market yard, then on the facts clearly 
established and on the affidavits in this case it cannot be said that the action of the 
State Government was arbitrary or capricious. 

The result is that the petition fails and must be dismissed with costs. 

Sir Nusserwanji says that he proposes to apply to us for leave to appeal to the 
Supreme Court and that pending that application an interim injunction should be 
given in his favour. We will grant an injunction limited to this that petitioner 
No. 2 will be permitted to carry on his business of buying and selling agricultural 
produce in the Vakhar Baug area for a fortnight from today. 

The costs which we have awarded to the respondent, are quantified at Rs. 1,000 
o of whch the State will receive Rs. 944, and respondent No. 2 will receive 

. 56, 
Petition dismissed. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Desai. 


THE LALBHAI TRICUMLAL MILLS, LIMITED v. DHANUBHAI MOTILAL 
* VIN.* 

Bombay Industrial Relations Act, 1946 (Bom. XI of 1947), Secs. 78(1) A (iil) and Explanation, 42(4) 
and proviso, 79(8)—Mill company registered in Ahmedabad dismissing employee in its branch 
office in Bombay—Employee sending approach letter to company at Ahmedabad and failing 
to get any reply—Employee filing application for reinstatement and compensation before Bombay 
Lakgur Court—Whether such Court has jurisdiction to decide application. 

The opponent was employed by the petitioner mills, having their registered office 
in Ahmedabad, in their branch office in Bombay. The opponent’s services were terminated 
by an order passed by the petitioner at Ahmedabad and delivered to the opponent in Bombay. 
The opponent sent an approach letter to the petitioners at Ahmedabad complaining of his 
dismissal and claiming to be reinstated. As no reply was received from the petitioner the 
opponent filed an application before the Labour Court at Bombay for reinstatement and 
compensation. On the question whether the Bombay Labour Court had jurisdiction to 
entertain the application i, 

Held, that as the opponent was employed in Bombay and dismissed in Bombay, the dispute 
substantially arose in Bombay and, therefore, the Bombay Labour Court had jurisdiction 
to decide the application. 

In order that there should be an industrial dispute, two ingredients are necessary. One 
“is the fact that the employee should be aggrieved in one of the manners laid down in the 
Bombay Industrial Relations Act, 1946, and the second is that he must comply with the 
procedure Jaid down in s. 42(4) of the Act. If either ingredient is absent, there would be 
no dispute. - ; 

One S. S. Rao (applicant) was employed by the Lalbhai Tricumlal Mills, Ltd., 
of Ahmedabad (opponent) in their branch office in Bombay. On August 27,1958, 
the applicant was discharged from service by an order passed by the opponent 
at Ahmedabad and deliverd to the applicant in Bombay. The applicant sent 
an, approach letter to the opponent at Ahmedabad complaining of his dismissal 
and claiming to be reinstated. As no reply was received to this letter, the applicant 
filed the present applicantion before the Labour Court at Bombay for a declare- 
tion that the action against him was improper and for reinstatement, compensation, 
etc. The opponent contended that the discharge order was passed at Ahmedabad 
and the approach letter was received at Ahmedabad and, therefore, the Labour 
Court at Bombay had no jurisdiction to entertain the applicant’s application. The 
Labour Court was of theopinionthatithadno jurisdiction because the dispute had 
arisen at Ahmedabad where the letter of approach was received, but as the point 
was not free from doubt, the Labour Court under s. 81 of the Bombay Industrial 
Relations Act, 1946, referred the following question to the Industrial] Court, 
Bombay :— 

“Whether, on the proved facts, the Labour Court at Bombay, has jurisdiction to try this 
application.” 


* Decided, April 6, 1956. Special Civil Application No. 47 of 1953. 
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The Industrial Court held that the Bombay Labour Court Had jurisdiction 
to try the application, observing as follows :— 

“It is admitted that the opponent was engaged at Bombay and was in the company’s 
employ for some years in its Bombay Office. It was stated at the bar that the Bombay branch 
bought materials, sold cloth, eto., and did other business appertaining to the Ahmedabad Mill, 
We see nothing in the Bombay Industrial Relations Act which prevents the applicant from filing 
the application in the Labour Court at Bombay. The plece where the letter of approach was 
received is not decisive of the question of the place of jurisdiction. It is true that the Explanation 
to Section 78 of the Act provides that ‘A dispute falling under clause (a) of paragraph A of sub- 
section (I) shall be deemed to have arisen if within the period prescribed under the proviso to 
sub-section (4) of section 42, no agreement is arrived at in respect of an order, matter or change 
referred to in the said proviso.’ Section 78 read with this explanation means that unless an 
applicant has followed the procedure of making an approach to the employer he is ypt allowed 
to file an application to the Labour Court in respeot of a dispute falling under clause (a) 
of paragraph A. The Legislature has thus provided that before any grievance is brought to a 
Labour Court the employer should have the opportunity of negotiatiog with the aggrieved party 
ora union and remedy the grievance. But the section does not lay down nor can it be interpreted 
to mean that a dispute is deemed to arise at the place where the letter of approach is received,” 

The opponent applied to the High Court under arts, 226 and 227 of the 
Constitution of India for an appropriate writ, direction or order to quash the 
order of the Industrial Court. 

The petition was heard. 


P. N. Bhagwati, with Amarchand & Mangaldas, for the petitioners. 
M. L. Shah, with N. A. Nanavatit, for opponent No. 5. : 


- CHacia C.J. This petition raises a rather interesting question as *to the 
jurisdiction of the Labour Court to try a certain industrial dispute. The facts are 
very brief. Opponent No. 5 was employed by the petitioner mulls in their branch 
office in Bombay and his services were terminated on August 27, 1958, when 
the branch office was closed. He wrote to the registered office of the mills in 
Ahmedabad complaining of his dismissal and claiming to be reinstated. No 
reply was sent to this letter and respondent No. 5 filed an application before 
the Labour Court for reinstatement and compensation. A point was raised by 
the petitioner that the Labour Court at Bombay had no jurisdiction to try and 
dispose of the application made by respondent No. 5, and the Labour Court made 
a reference to the Industrial Court under s.81 of the Bombay Industrial Relations 
Act, 1946, and the Industrial Court has held that the Bombay Labour Court 
had jurisdiction. It is against that decision that the petitioner has come on this 

etition. 

Now, under s. 9 the State Governmentisempowered to constitute one or more 
Labour Courts having jurisdiction in such local areas as may be specified in such 
notification, and a Labour Court has been constituted under this section for 
Bombay; and under s. 77 itis again emphasised that the territorial jurisdiction of 
Labour Courts shall extend to the local areas for which they are constituted. 
But neither s.9 nor s.77 throws any light as to what is the jurisdiction in relation 
to the subject-matter. Both s.9 ands.77 deal with the territorial jurisdiction of the 
Courts, but what we have to consider is in respect of what mattersarising within 
that territorial jurisdiction the Labour Court has been empowered to dispose 
of applications filed before it. 

What is pointed out by Mr. Bhagwati on behalf of the petitioner is that s. 78 
of the Act provides: 

“(1) A Labour Court shall have power to— 

A. decide— 

(a) disputes regarding—[and we are here concerned with cl. (tit)] 

(iit) any change made by an employer or desired by an employee in respect of an industrial 
matter specified in Schedule IIT and matters arising out of such change ;”’ 
and the Haplanation to that section provides 

“A dispute falling under clause (a) of paragraph A of sub-section (i) shall be deemed to have 
arisen if within the period prescribed under the proviso to sub-section (4) of section 42, no agree. 
ment is arrived at in respect of an order, matter or change referred to in the said proviso.” 


1955.] LALBHAT TRICUMLAL MILLS V. DHANUBHAI (A.0.J.)}—Chagla O. J. 909 


And when we turn to sub-s. (£) of s 42, it lays down: 

“Any employee or a representative union desiring a change in respect of (i) any order passed 
by the employer under standing orders, or (ii) any industrial matter arising out of the application 
or interpretation of standing orders, or (tii) an industrial matter specified in Schedule III, shall 
make an application to the Labour Court: ”? 

There is a proviso to this sub-section and the proviso is: . 

“ Provided that no such application shaj] lie unless the employee or a representative union 
has in the prescribed manner approached the employer with a request for the change and no 
agreement has been arrived at in respect of the change within the prescribed period.” 

What is contended is that an industrial dispute only arises when an empoyee, 
dissatisfied by any action on the part of the employer, approaches the employer 
in the manner laid down in the proviso to s. 42(4) and no agreement has been reached 
between, the employer and the employee after that approach has been made, 
and Mr. Bhagwati says that till that approach takes place and the approach is 
found to be futile, there is no industrial dispute, and, says Mr. Bhagwati, in this 
case the approach was made at Ahmedabad, the approach did not result in an 
agreement, and therefore the dispute arose in Ahmedabad and only the Labour 
Court at Ahmedabad can entertain this application. Turning first to s. 42(4) 
and the proviso, it is clear that the proviso is procedural and it obliges the 
employee to comply with the condition precedent laid down in the proviso before 
he cán approach the Labour Court. The proviso does not deal with the subject 
matter of the industrial dispute at all, but it makes it necessary that certain pro- 
cedure has got to be followed before the employee becomes entitled to epproach 
the Labour Court. The arising of the dispute at a particular moment has also 
been, laid down for another reason and that is to provide the starting point of 
time for limitation, because under s. 79(3) an application in respect of a dispute 
falling under cl. (a) of para. A of sub-s. (7) of. 78 shall be made if it is a 
dispute falling under sub-cl. (iii) of the said clause, within three months of the 
employee concerned having last approached the employer under the proviso to 
sub-s. (4) of s. 42. But what we are concerned with to decide is: where did the 
dispute substantially arise ? 

Now, the Act does not deal with the causes of action, nor does it indicate what 
factors will confer jurisdiction upon the Labour Court. But applying the well 
known tests of jurisdiction, a Court or Tribunal would have jurisdiction if the 
parties reside within jurisdiction orif the subject matter of the dispute substantially 
arises within jurisdiction. And therefore the cortect approach to this question 
is to ask ourselves—where did this dispute substantially arise—and in our opinion 
the only answer to that question can be that the dispute substantially arose in 
Bombay and not in Ahmedabad, What is the dispute? The dispute is not 
as to whether the employee approached the employer in Ahmedabad and no 
agreement was arrived at. The dispute is whether the employer was justified in 
dismissing the employee, and inasmuch as the employment was in Bombay and 
the dismissal was in Bombay, it is difficult to understand how it can possibly 
be urged that the dispute did not substantially arise in Bombay. What Mr. 
Bhagwati says is that there is no dispute till an approach is made by the employee 
under the proviso to s. 42(4). It is true that there would be no industrial dispute 
till the procedure laid down in the proviso to s. 42(4) is satisfied, butin a more 
important sense there would be no dispute at all if there had been no dismissal 
by the petitioner of respondent No. 5. In order that there should be 
an industrial dispute, two ingredients are necessary. One is the fact that the 
employee should beaggrievedin one of the manners laid down in the Act, and the 
second is that he must ċomply with the procedure laid down in s.42(4). If either 
ingredient is absent, there would be no dispute. But to suggest that because 
the industrial dispute will arise provided the second ingredient is complied with, 
one must completely ignore the first ingredient, is to put forward a contention 
which is untenable. If, therefore, both the ingredients are necessary, the question 
that we have to ask is whether the first ingredient is sufficiently important to 
constitute substantially the subject-matter of the dispute, and there can be no 
doubt that what the Labour Court will be considering and deciding would be 
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whether the employee was wrongly dismissed or discharged by the employer. 
If that is going to be the subject-matter of the inquiry before the Labour Court, 
that subject-matter arose in Bombay and not in Ahmedabad. We express no 
opinion as to whether the Ahmedabad Court would equally have jurisdiction 
or not. We are only concerned with deciding whether on these facts the Bombay 
Labour, Court has jurisdiction, and in our opinion if as in this case the employee 
was employcd in Bombay and dismissed in Bombay and he is making a complaint 
about his dismissal and wants reinstatement and compensation, the Bombay 
Labour Court has jurisdiction to decide this application. We, therefore, agree 
with the Industrial Court in the view it has taken. 
The result is that the petition fails and must be dismissed with costs. 

Petition dismtssed. 

Before the Howble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Desat 5 

LACHMANDAS H. ADVANI v. THE UNION OF INDIA.* 


Displaced Persons (Debts Adjustment) Act (LXX of 1951), Secs. 2(6) (c), 13, 10—Constitulion of 
Inaia, art. 14—Application under s. 13 by displaced persons against Union of India for recovery 
of debt—IWhether Union of India a person ordinarily residing in the territories to which Act 
eatends—Maintainability of application. 

The applicants, who were displaced persons, made an application against the Union of 
India under s. 18 of the Displaced Persons (Debt Adjustment) Act, 1951, to recover a sum 
paid by them in respect of a contract entered into with the Punjab Government before 
partition and for damages for breach ofthat contract. On the question of the maintainability 
of the application :— 

Held, that it could not be said that the Union of India was a person ordinarily residing in 
the territories to which the Act extends, and ; k 

that, therefore, the claim made by the applicants was not in respect of a debt as defined by 
8, 2(6) (c) of the Act, and the application made by them was, therefore, not maiatainable, 

Bata Shoe Go. Ld. v. Union of India, agreed with. 


LacamM4npas and another (applicants) who were displaced persons, made an 
application on March 22, 1952, under s. 13 of the Displaced Persons (Debts 
Adjustment) Act, 1951, against the Union of India (respondent) for the recovery 
of Rs. 1,06,159 paid by them in respect of a contract entered into with the Punjab 
Government before partition and Rs. 70,000 as damages for breach of that contract. 
The Judge of the'City Civil Court, Bombay, dismissed the application holding 
that the repondent was not bound by the Act and that no application was main- 
tainable against the respondent under s. 18 of the Act as the definition of the 
word ‘debt’ as given in s. 2(6)(c) of the Act did not include a claim against the 
respondent. . 

The applicants appealed to the High Court. 


R.C. Bhaonani, for the appellants. 
P. P. Khambata, with S. R. Vaki, P. R. Vakil and D. P. Sethna, for the respon- 
dent. $ 


Cuacua C. J. This is an appeal from a judgment of Mr. K. M. Vakil, Judge of 
the City Civil Court, Bombay, who dismissed an application made by the applicants 
under s. 18 of the Displaced Persons (Debt Adjustment) Act, LXX, of 1951, ona 
preliminary ground. The learned Judge took the view that the Union of India, 
which was the respondent to the application, was not bound by Act LXX. of 1951 
and that the said Act did not enable a displaced person to make an application 
against the respondent under s. 18 of the Act. 

Now, the judgment of the learned Judge raises a very. important and a very 
large question. To a large extent the learned Judge’s judgment is based on the 
prerogative of the Crown and the well known English principle that the Crown 
is not bound by a statute which abridges its prerogative unless expressly or 
by necessary intendment it acquiesces in the abridgement of the prero- 

* Decided, April 19, 1956. First Appeal D. P. Application No. 15 of 1952. 


No. 420 of 1954, from the decision of K. M. 1 (1953) 55 Bom. L. R. 746. 
Vakil, Judge, City Civil Court, Bombay, in 
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gave The learned Judge has also relied on a judgment of the Privy 
ouncil reported in Province of Bombay v. Bombay Municipality for the 
view that the English principle based on the prerogative of the Crown is 
also applicable to India and in construing statutes the Courts must come to the 
conclusion that a particular legislation expressly or impliedly intended to cut 
down the prerogative of the Crown before it should come to the conclusion that 
the Crown was bound by the legislation. Itisfor serious consideration whether in 
view of the Constitution this English principle has any application now to our 
country. The very basis of that doctrine was that the Crown had certain rights 
over and above the rights that the subject enjoyed. In that sense there was no 
equality before the law. The Crown could claim certain prerogatives and by 
reason of those prerogatives it could defeat the rights of the subject. So long 
as the Gowernment of India Act was the Constitutional Act of this country, with 
respect, the Privy Council was right in applying that doctrine to it, but after the 
enactment of the Constitution the position seems to be entirely different. We have 
now art, 14 which provides for equality before the law. The State can no longer 
claim a higher privilege or any prerogative right as against the citizen. The 
State and the citizens are alike before the law and the rule of law must prevail 
both in respect of the citizen as in respect of the State. Therefore, it is necessary 
to consider whether in view of art. 14 the doctrine essentially based upon inequality 
can possibly have any application in a country, the Canstitution of which proudly 
proclaims equality before the law. The matter may also be looked at from a 
different point of view. If any discrimination is made, that discrimination is 
bad unless it is justified as necessary on some rational basis. Therefore, if any 
law made a discrimination in favour of the Government or the State, that dis- 
crimination would be void unless the State satisfies the Court that there was a 
reasonable basis for the making of that discrimination. Therefore, whereas 
at one time the burden was upon the citizen to satisfy the Court that the Crown 
or the State was bound by a particular legislation, under the Constitution the 
burden would be upon the State to satisfy the Court that there was any ground 
for any discrimination in its favour. As against this Mr. Khambatta drew 
our attention to a judgment of this Court in Bank of India v. Bowman,* 
where we took the view that the right of the Crown to priority of precedence 
with regard to its debts over all other unsecured debts which was recognised 
before the Constitution was still available to the State after the Con- 
stitution was enacted and that this right was not in any way inconsistent 
with the fundamental rights embodied in Part UI of the Constitution. 
But in view of the fact that the appeal is capable of being disposed of 
on a much narrower ground, we do not think it necessary finally to decide the 
interesting question which has been raised in the judgment. But we have 
pointed out the different aspects of the matter lest it should be thought that we 
accepted the doctrine which the learned Judge below has held to be still prevalent 
in our country after the Constitution was enacted. 

We will now turn to the Act and the section under which this application is 
made. This Act has been passed to give relief to displaced persons and therefore 
to the extent that it is possible it must be liberally construed in favour of displaced 
persons. It contemplates three kinds of applications. One is under s. 5 which 
is to be made by a displaced debtor for the adjustment of his debts, the second 
is under s. 10 which is an application to be made by a displaced creditor against 
a displaced debtor, and the third is under s. 18 which is a claim to be made 
by a displaced creditor but against a debtor who is not a displaced debtor, 
and by this particular application the appellants, who are admittedly dis- 

laced persons, have claimed from the Union of India a sum of Rs. 1,06,159 
eine the sum paid by them in respect of a contract entered into with 
the Punjab Government before partition and also Rs. 70,000 as damages 
for breach of that contract, and the contention of the appellants is that they 
being displaced creditors, they are entitled to maintain this petition under s. 18, 
because the petition is against the Union of India which is not a displaced debtor. 


1 (1046) 49 Bom. L. R. 257, P. C. 2 (1954) 57 Bom. L. R. 345. o 
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Mr. Bhavnani has drawn our attention to the fact that the schenfe of the Act was 
that the persons who were displaced should be given certain facilities to recover 
their claim by the procedure laid down in this Act. It is pointed out that a claim 
can be made under this Act without payment of Court-fees which would have 
to be paid if a suit had to be filed, that the period of limitation has been extended 
by this Act, and that a special tribunal has been set up which in its very nature 
would give more expeditious relief to the displaced person than an ordinary civil 
Court. Weareundoubtedly impressed by this argument, and if it was possible to take 
the view that a displaced person. could recover a debt due tohim from the Union 
Government by this machinery, we would certainly have accepted Mr. Bhavnani’s 
contention. 

Now, it is not in respect of every debt that an application under s. 18 can be 
made. The application can only be made in respect of a debt as defitfed by the 
Act itself and the definition of “debt” is to be found in s. 2(6). The definition is in 
three parts and the material part of the definition for the purpose of s, 18 is in cl.(c) 
and there “‘debt” is defined as any pecuniary liability, whether payable presently 
or in future, or under a decree or order of a civil or revenue Court or otherwise, 
or whether ascertained or to be ascertained, which is due to a displaced person 
from any other person (whether a displaced person or not) ordinarily residing 
in the territories to which this Act extends. Therefore, the pecuniary liability 
must be due to a displaced person and it must be due from a person who must 
ordinarily reside in the territory to which this Act extends. The short question 
that we have to consider and answer is whether it could be said of the Union 
of India that it is a person ordinarily residing in the territories to which the Act 
extends. It may be conceded that the Union of India is an artificial or a guristic 
person, but even so it must be a person of whom it could be predicated that he 
ordinarily resides in the territories to which the Act extends. 

Now, a long line of authorities has laid down that neither the Central Govern- 
ment nor the Provincial Government could be said to reside in any particular . 
part of India, and therefore these authorities have laiddown that neither s. 20 of 
the Civil Procedure Code nor cl. 12 of the Letters Patent apply to the Provincial 
Governmentor the CentralGovernment. Apart from authorities the principle under- 
lying these decisions is clear. If it could be said that a suit can be filed where 
the Union of India resides, either unders. 20 ofthe Civil Procedure Code or under 
cl. 12 of the Letters Patent, then it would be open to a litigant, who has a claim 
against the Union of India, to file a suit in any Court and in any spot in India. 
The Union of India by its very nature is ubiquitous, it resides in every part and 
corner of India, and therefore, a litigant could say: ‘‘Never mind the cause 
of action, I am entitled to file a suit in this Court because the Union of ‘India 
resides here.” It is precisely because of this that the authorities have taken the 
view that the test of residence and even the test of carrying on of business cannot 
be applied where the defendant is the Union of India. Therefore, a plaintiff can 
only filea suit against the Union of India provided the cause of action accrues or 
arises within the jurisdiction of the Court where he intends to file ʻa suit. There 
was no decision of our Court with regard to this question, but recently a divisional 
bench of this Court consisting of Mr. Justice Gajendragadkar and Mr. Justice 
Vyas in Bata Shoe Co. Ld. v. Union of Indiat, after reviewing all the authorities 
have fallen into line with the view taken by the other High Courts and they 
have held that the expression “residing” or “workingfor gain” or “‘carrying on 
business” cannot apply to the Union of India. 

Mr. Bhavnani says that whatever the law might have been prior to the Consti- 
tution, the Constitution has made a change in the nature of the State and therefore 
the old decisions are no longer of any validity. In the first place, we are bound 
by the decision of the divisional bench which was given after the Constitution 
came into force. But with respect, apart from being bound, we are in entire 

eement with the view taken by that bench. We do not understand what 

difference the Constitution has made to the nature of the State. The State un- 

doubtedly today is a more powerful and a more democratic State than it was 
1 (1958) 55 Bom. L. R. 746. ` i 


2 


1955.] LAOHMANDAS ADVANI t. UNION OF INDIA (4.c.5.)—Chagla O.J. ` 918 


before and it is also a State which is created in order to look after the welfare 
of the citizens. All these new characteristics of the State do not militate against 
the view taken by the earlier decisions that you cannot predicate of a State, 
whatever the nature of the State, that that State ordinarily resides in a particular 
place or carries on business in a particular place. We are not strictly concerned 
in this case with the question of carrying on of business, but even with regard to 
that attribute we are in agrcement with the view taken by Mr. Justice Gajendra- 
gadkar in his judgment that the mere fact that the State is a welfare State does 
not mean that that State either works for gain or carries on business and that 
‘business’ in the context must be narrowly construed as to mean a commereial 
activity undertaken for the purpose of profit. 

In our opinion, therefore, the claim made by the appellants in this case is not 
in respect gf a debt as defined by s. 2(6)(c) and therefore the application made by 


‘them is not maintainable. 


The language of s. 18 also seems to lend support to the view that we have formed 
that it was not the intention of the Legislature to permit displaced persons to recover 
their debts from the Union of India by the special machinery set up under the Act. 
Section 18 deals with jurisdiction and the application under that section is to be 
made to the Tribunal within the local limits of whose jurisdiction the displaced 
person or the respondent or, if there are more respondents than one, any of such 
respondents, actually and voluntarily resides or carries on business or personally 
works for gain, together with a statement to the debt owing to him with full parti- 
culars thereof. Therefore, the section seems to contemplate that the respondent 
whom the displaced person intends to bring before the Tribunal must be a respondent 
who actually and voluntarily resides or carries on business or personally works 
for gain’within jurisdiction. ` It is true that a displaced person has the option of 
filing the application before a Tribunal where he himself resides, but the other 
alternative throws some light on tbe nature of the respondent who can be brought 
before the Court. Further, while s. 10 deals with claims of displaced creditors 
against displaced debtors, s. 18, as the marginal note indicates, deals with claims 
of displaced creditors against persons who are not displaced debtors. Therefore, 
s. 18 assumes that the debtor against whom a claim can be made could have been 


-a displaced debtor if the conditions laid down in the Act were satisfied. But as 


far as the Union of India is concerned, in no view of the case and under no 
circumstances would it ever satisfy the definition of a displaced debtor. Therefore, 


‘from that point of view also s. 18 does not seem to have been intended to deal 


with a claim by a displaced creditor against Government. 

Under the circumstances we are of the opinion, for the reasons given in the 
judgment, that the learned Judge was right in the view that he took. The result 
is that the appeal fails and must be dismissed with costs. Order of stay vacated. 


Appeal dismissed, 


F Before Mr. Justice Chainant and Mr. Justice Gokhale. 
THE STATE OF BOMBAY v. NAGINDAS MANEKLAL KAYASTHA*. 
Bombay Finance Act (Bom. II of 1932), Secs. 22, 21(2)—Bombay Municipal Boroughs Act (Bom. 
X VIL of 1925), Secs. 73, 3(2)—Meaning of word ‘tenement’ in second proviso to $. 22 of Act IT 
of 1932—Parts of building built on plot purchased as single plot and owned separately but 
constructed from joint funds—Building having common terrace and common passage—KEach 
+ part of building separately assessed to property tax—Whether urban immovable property taw 
could be assessec on annual letting value of building as a whole—Construction. 
The word “tenement” in the second proviso to s. 22 of the Bombay Finance Act, 1982, 
means a house, apartment, suite of rooms or aroom, which is separately owned or which is 
occupied as a separate unit. 


*Decided, April 18/18, 1966. Second Appeal dabad, in Appeal No. 408 of 1051, confirming 
No. 1562 of 1952 (with Second Appeals Nos. the deoree passed by J. H, Mehta, Joint Civil 
1568 and 1564 of 1952), fromthe decision of Judge (Senior Division), at Ahmedabad in. 
J. M. Sheth, Extra As Judge at Ahme- Regular Civil Suit No. 1106 of 1950. 


L, R.—68. ` 
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The question whether different tenements do or do not form one building is a question of 
fact, which must be decided in each case on its own facts. If three buildings are put up 
at the same time on three adjoining plots by three different persons, they would not constitute 
one building, merely because they were constructed at the same time or because they 
have common dividing walls. On the other hand, if a buildińg is constructed on a plot 
originally owned by one person, occupied as one unit and taxed on that basis, it would not 
cease to be one building, merely because it is subsequently partitioned or because a part of 
it is sold and separately owned. 

The plaintiffs were owners of three properties which formed parts of one building which 
was built on a plot of land purchased as a single plot. The three properties were also 
constructed as one unit at the same time from joint funds. The building had one common 
terrace with demarcating lines and a portion in front of it was kept joint for use as a common 
passage. Each property which consisted of a ground floor, two upper floors and a separate 
stair-case was separately owned and separately assessed to property tax by the Yunicipality. 
The Municipality claimed the urban immovable property tax from the owners of the three 
properties at the higher rate of 7} per cent. on the total annual letting value of all the three 
properties. On the question whether the three properties were three buildings or whether 
they were three tenements in one building within the meaning of the second proviso to s. 22 
of the Bombay Finance Act, 1932 :— 

Held, that, on the facts, the three properties must be regarded as three tenements in one 
building, and i 

that, therefore under the second proviso to s. 22 of the Act the urban immovable property 
tax could be assessed on the annual letting value ot the building as a whole. 


A BUILDING situate at Ahmedabad was divided into three portions which were 
given different municipal census numbers and each portion consisting of a ground 
floor and two upper floors and a separate stair-case, was owned by different 
persons. Nagindas and another (plaintiffs) owned one of these portions. °A por- 
tion in front of the building was kept joint for use as a common passage and a 
continuous terrace on the top of the building had demarcating lines. Each of 
these portions was shown in the property Registerand in the Ahmedabad municipal 
records as belonging to different persons and was separately assessed to property 
tax by the Municipality . 

In the bills for 1947-48. and 1948-49 the Ahmedabad Municipality (defendant 
No. 1) under the Bombay Finance Act, 1982, claimed from the plaintiffs urban 
immoveable property tax at the rate of 74 per cent. on the total annual letting 
value of all the three portions. The plaintiffs and the owners of the other two 
portions filed separate suits for injunction against defendant No. 1 and the State 
of Bombay (defendant No. 2) directing them to prepare separate bills for each 
portion on the basis of its annual letting value alone. Defendant No. 2 contended 
that the three portions were parts of one building and, therefore, under the second 
proviso to s. 22 of the Bombay Finance Act, the tax could be assessed on the 
annual letting value of the building as a whole. The trial Judge decreed the plaintiffs’ 
suit, observing, in his judgment, as follows : 

“In my opinion, for deciding whether the structure in the present case is one building or 
different buildings, the question of ownership would have to be considered. It often happens, 
as in this cas», that for economy separate persons get together to build property and then divide 
it. It isin such cases that the question of ownership plays a partfor deciding whether the 
structure is one building or different buildings. It is another matter where there is something 
like a chawl where one can easily say that though the tenements are different the building is 
one whole. Similarly, where one family owns a house and then there is division amongst brothers, 
it must be said that the patts constitute different buildings. 

Now, in this case, the Government record shows that the different plaintiffs are separate 
owners of the constructions which were assigned into their respective possession after construction 
was Over. Hence these different parts cannot be called one building having different tenements, 
They must be property called different buildings because of different ownership, and assessed 
accordingly.” j 

On appeal, the appellate Judge dismissed the appeal and confirmed the decree 
of the trial Court, observing, in his judgment, as follows :— 

“The scheme of the Act clearly shows that the Legislature wanted to exempt the persons of 
a lower strata, The tax varied according’to the capacity of the gwner, It will not, therefore, 
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be proper to interpret that the entire building should be assessed in a case, where the portions 
of that building are separately owned by separate persons. Each portion owned by a separate 
person can be admittedly said to be a building. In the Act, in question, in s, 21, buildings and 
lands have been given the same meaning as they have in the Bombay Municipal Boroughs Act, 
1925. In the Bombay Municipal Boroughs Act, 1925, in s. 8(2) building has been defined as under:— 

‘Building shall include any hut, shed or other enclosure whether used as a human dwelling 
or for any other purpose, and shall also include walls, verandahs, fixed platforms, plinths, doorsteps 
and the like.’ 
It is, therefore, evident that each portion owned by different respondents-plaintiffs in the present 
case is a building as defined in the Act. Simply because for the sake of economy, different persons 
build one homogeneous building and then divide, as if they are three buildings, the urban 
immovable property tax cannot be assessed on the annual letting value of the entire structure. 
That will defeat the real object of the Act. The object of the Act is to charge at different rates 
according to*the capacity of the owner. The object of the Act is to exempt the persons of a 
lower strata. That very object will be defeated, if the taxis levicd on the entire structure, which 
was never intended to be owned by one person. The enactment in question is a fiscal enactment 
and it should be construed liberally in favour of the subject. The learned trial Judge has, in 
my opinion, rightly held that these are really three buildings and they should be separately assessed 
for the urban immovable property tax on the letting value of each portion. It is not a case of 
a building owned jointly by different persons and for the sake of convenience in occupation of 
different portions. It is an admitted fact that a particular respondent-plaintiff is an absolute 
owner of the portion in his possession. He hasno interest in the portion in occupation of the 
other person. Each building has its own separate passage. It has nothing to do with the other 
building. Only the terrace is one continuous terrace, but there are also marks of demarcation. 
The open land in front of the entire structure is kept open and is to be kept open permanently 
for passage of all the persons. It cannot also be said that these are the three tenements of one 
building. 

Defendant No. 2 appealed to the High Court. 


V. S. Desai, Assistant Government Pleader, for the appellant. 
N.C. Shah, for respondents Nos. 1 and 2, 


CHAINANI J. Theseare three appeals by the State of Bombay against the decree 
passed by the Joint Civil Judge, S.D., Ahmedabad, and confirmed in appeal by 
the Extra Assistant Judge, Ahmedabad, restraining the Ahmedabad Municipality 
and the State of Bombay ‘‘from recovering urban immoveable property tax from 
the plaintiffs on the basis of their properties being considered one building only.” 
The appeals have been heard together, as they involve a common point of law 
relating to the interpretation of s. 22 of the Bombay Finance Act, 1982. 

These three appeals arise from three different suits. The plaintiffs in these 
suits are cousins and are owners of three properties, which form parts of one 
building. The land, on which this building stands, was purchased in 1940. The 
whole building was built at one time and thereafter it was divided into three portions, 
which were given different Municipal Census Nos. 2847, 2848 and 2848A. A 
portion in front of the entire building was kept joint for use as a common passage. 
Each of these three portions is separately owned and separately assessed to property 
tax by the Ahmedabad Municipality. Hach portion has got a ground floor and 
two upper floors and a separate stair-case. There is one continuous terrace on 
thè top of the building, but it has demarcating lines. The three properties are 
shown as belonging to different persons, the plaintiffs in the three suits, in the 
property Register and in the Municipal records. The plaintiffs’ case is that each 
of these properties was separately assessed for the urban immoveable property 
tax leviable under s. 22 of the Bombay Finance Act up to 1946-47 on the annual 
letting value of that property. In the bills for 1947-48 and 1948-849, the tax 
was, however, claimed at the higher rate of 74 per cent. on the total annual letting 
value of all the three properties. In 1950 the plaintiffs therefore filed three suits, 
in which they prayed for injunctions against the Ahmedabad Municipal 
Corporation, defendant No. 1 and the State of Bombay, defendant No. 2, 
directing them to prepare separate bills for each property on the basis of its 
annual letting value alone. Defendant No. 1 the Municipal Corporation of the 
City of Ahmedabad did not appear and the suits againgt it were heard ex parte, 
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* 
The suits were defended by the State of Bombay. The contention of the State 
was that all the properties were parts of one building and that consequently under 
the second proviso to s. 22 of the Bombay Finance Act, the urban immoveable 
property tax could be assessed on the annual letting value of the building as a 
whole. This contention has not been accepted by both the lower Courts. The 
State of Bombay has therefore come in appeal. 
Section 22 of the Bombay Finance Act, 1982, is in the following terms :— 

“There shall, subject to the provisions of section 28, be levied and paid to the State Govern- 
ment a tax on buildings and lands, hereinafter called the ‘Urban Immovable Property tax’ 
at such rate not exceeding seven per cent. of the annual letting value of the buildings or lands 
in such area or areas as may be notified by the State Government in the Official ‘Gazette; 

Provided that 7 

(1) such tax shall be levied and paid to the State Government at such rate nôt exceeding 
three and half per cent. of the annual letting value of the buildings or lands not exceeding 
such amount and in such area or areas as may be specified by the State Government by noti- 
fication in the Official Gazette ; 

(2) that if any building consists of more than one ten ment and such tenements are separately 
assessed to the property tax, the urban immovable property tax shall be assessed on the annual 
letting value of the building as a whole ; 

(3) where more than one building or land in the same locality is owned by the same person, 
the urban immovable property tax shall be assessed on the annual letting value of all such build- 
ings or lands ; 

(4) ifany building owned by a Co-operative Housing Society or the members thereof consists 
of more than one tenement, the urban immovable property tax shall be assessed on the annual 
letting value of the tenement or tenements owned by, or occupied by each member saparately 
as if it were a building whether such tenement or tenements are separately assessed to the property 
tax or not.” 


Under the second proviso to this section, if a building consists of more than one 
tenement and wach tenements are separately assessed to the property tax, the 
urban immoveable property tax is to be assessed on the annual letting valuc of 
the building as a whole. The expression ‘‘Property tax” is defined in cl. 7 of s. 21. 
The Act as it stood in 1947 defined the property tax, in the City of Ahmedabad, 
where the suit properties arc situated, to mean a tax or rate on buildings or lands 
or a tax or rate in the form of such tax or rate on buildings or lands levied under 
the Bombay Municipal Boroughs Act,1025. Under s. 78 of the Bombay Municipal 
Boroughs Act, any Borough Municipality may impose a rate on buildings or lands 
or both situated within the municipal borough. This section also empowers the 
Municipality to impose a general water rate or a special water rate in the form of 
a rate assessed on building and lands. From the provisions of the Municipal 
Boroughs Act relating to the preparation of the assessment list and the persons 
primarily liable to pay the municipal tax, it appcars that each property 
separately owned is recognised as a separate building for the purpose of assessing 
the municipal tax. This, however, cannot be the basis for asscssing the urban 
immoveable property tax, for the sccond proviso to s. 22 expressly states that 
this tax shall be assessed on the annual Ictting value of the building as a whole, 
if :t contains tenements which are separately assessed to the property tax. The 
propcrtics of the threc plaintiffs arc scparately assesscd to pe perty tax. The 
question for consideration therefore is whether they are three buildings or whether 
they arc three tencments in one building within the meaning of the second proviso 
to s. 22 of the Bombay Finance Act. The answer to this will depend on the 
meaning to be given to the words “‘building’’ and ‘‘tenemcnt’’ used’ in this proviso. 

Clause (2) in s. 21 of the Bombay Finance Act states that “building and lands” 
have the same meanings as they have inthe corresponding Municipal Act, which 
in this case was the Bombay Municipal Boroughs Act. Clause (2) of s. 8 of the 
latter Act states that the word “building” shall include any hut, shed, or other 
enclosure whether used as a human dwelling or for any other purposc, and shall 
also include walls, verandahs, fixed platforms, plinths, doorsteps and the like. 
This definition is not therefore of much assistance in determining the meaning 
to be given to the word ‘“‘building’’ used in the second proviso. The word 
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“tenement” is nòt defined either in the Bombay Finance Act or in the Bombay 
Municipal Boroughs Act. According to the Webster’s Dictionary, this word has 
more than one meaning. It is defined as (p. 2127): 

“ (1) that which is the subject of tenure ; hence, land, or any of the various forms of incor- 
poreal property treated like land, held by a person of-another, whatever the nature of the tenant’s 
interest therein, or held as owners ;... 

(2) Hence: (a) a dwelling house, a rented house or one intended to be rented; 
(b) An apartment, or sulte, or set of rooms, used by one family; 
(3) dwelling; abode; inhabitation.” 

In Stroud’s Judicial Dictionary also various meanings of this word aro given. In 
note (7) it isstated, “ ‘ tenement’ sometimes receivesits popular meaning of ‘house’. 
The common people still use the word, as in the days of Blackstone, to mean a house, 
or it may,*even now, sometimes be the equivalent of ‘dwelling house’.” And in 
note 19 cases are cited in which the word “tenement” in the expression “house 
or tenement” was interpreted to mean “a part of a house so structurally divided and 
separated as to be capable of being a distinct property or a distinct subject of a lease.” 
In Wharton’s Law Lexicon, it is stated that local authorities some times refer to 


` separately rated parts of houses or flats as tenements. The word “tenement” does 


not therefore necessarily imply that the property must be let or intended to be let. 


` It may also mean a house or a part of the house, which is occupied by one family. 


In the 4th proviso to s. 22 of the Bombay Finance Act, the words used are “tenement 
or tenements owned by, or occupied by each member separately.” The word 
“tenement” as used in this proviso therefore means a house or a part of a house which 
is separately owned or which is occupied separately. It does not mean a 
house or a part of it which is let. The ordinary rule of interpretation 
is to give the same meaning to the same word, when it is used in different parts of an 
enactment. The word “tenement” should therefore be given the same meaning 
both in the second and the fourth provisos and if this is,done, the word “tenement” 
in the second proviso must be held to mean a house, apartment, suite of rooms or 
a room, which is separately owned or which is occupied as a separate unit. 

The lower appellate Court has held that the second proviso applies only when 
the different tenements are owned bythesame person. No such words of limitation 
are contained in the proviso. We do not also think that the Legislature could have 
intended to limit the proviso only to cases, where all the tenements belong to the 
same person. An illustration will probably make this clear. Let us consider the 
case of a house, which has a ground floor and some upper floors. This is originally 
occupied by one family. It is therefore, regarded as one building and so assessed 
to urban immoveable property tax. Subsequently itis partitioned between different 


. members of the family, one of whom is allotted the ground floor, another the first 


floor and so on. According to the view taken by the learned Judge, each of the 
floors would then be a separate building. This will be contrary to the meaning 
ordinarily given to the word “building.” Such an interpretation will also defeat the 
object of the Legislature in enacting the second proviso. 

That the Legislature intended that the tenements separately owned should also 
come within the scope of the second proviso is also clear from the 4th proviso, which 
is really an exception to the 2nd and 3rd provisos to s. 22. This 4th proviso states 
that if any building owned by a Co-operative Society or the members thereof consists 
of more than one tenement, the tax shall be assessed on the annual letting value of 
the tenement or tenements owned by or occupied by each member separately, as. 
if it were a building. In this proviso the Legislature has therefore laid down that 
where there are several tenements in a building belonging to a Co-operative Society, 
which are owned by different persons, the tax should be assessed on the letting 
value of each tenement separately. It would not have been necessary to enact 
this proviso, if the second proviso was applicable only to tenements belonging to 
tho same owner. The fact that the Legislature considered it necessary to enact 
this 4th proviso elso shows that in order that different tenements may be regarded 
as one building for the purposes of the second proviso, it is not necessary that they 
should be owned by the same person. ' 
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The rate of urban immoveable property tax increases with the letting value of the 
property. In exercise of the powers conferred upon it by s. 29, the State Government 
has remitted the tax on properties, the annual letting value of which is below certain 

rescribed amounts. In the case of properties situated in Ahmedabad, the exemption, 
limit is Rs. 200. If therefore different tenements or properties are treated as ono 
building, the tax on each would be higher than what it would be if they are regarded 
as separate buildings. Mr. Shah hes urged that the Legislature could not have 
intended that a person should become liable to pay the tax or to pay it at a higher 
rate merely because his property happens to form part of a larger property or building. 
But this is exactly what the Legislature seeks to do in the second proviso. The 
Legislature also probably wanted to prevent the evasion of the tax by one property 
being divided into several 1 nits and tenements and a claim being thengmade that 
the tax thereon has been remitted or that each should be assessed separately on its 
letting value alone, 

In our opinion, the question whether different tenements do or do not form one 
building is a question of fact, which must be decided in each case on its own facts. 
If three buildings are put up at the same time on three adjoining plots by three 
different persons, they would not constitute one building, merely because they were 
constructed at the same time or because they have common dividing walls. On 
the other hand, if a building is constructed on ə plot originally owned by one person, 
occupied as one unit and taxed on that basis, it would not ceage to be one building, 
merely because it is subsequently partitioned or because a part of it is sold and 
separately owned. 

So far as the present case is concerned, the evidence shows that the plot, on which 
the three suit properties stand, was purchased as a single plot in 1940. ‘The threo 
suit properties were also constructed as one unit at the same time from joint funds. 
They have also one continuousterrace. The built portion ofthe plot was subsequently 
partitioned between the plaintiffs in the three suits, but a strip of land was kept 
joint for common use. On these facts, in our opinion, the three suit properties must 
be regarded 98 three tenements in one building. ` 

The appeals must,therefore, be allowed. The decrees passed by the trial Court 
and confirmed in appeal by the Extra Assistant Judge are set aside and the suits 
will be dismissed. In the circumstances of these cases, we direct that the parties 
should bear their own costs throughout. 


Appeals allowed. 


Before Mr. Justice Gajendragadkar and Mr. Justice Shah. 


KASHIBAL MARTAND WADEKAR v. VINAYAK GANESH MALWADKAR.* 

Indian Evidence Act (I of 1872), Secs. 89, 90, 65, 66, 164, .114 4h. (g}—Indian Registration Act, 

(XVI of 1908), Secs. 58, 59, 60—Transfer of Property Act (IV of 1882), Sec. 69—Whether 

8. 90 of Evidence Act applies to certified copy of registered document—Scope amd effect of s. 90— 

Presumption authorised under 3. 60(2) of Registration Act and presumption arising under s8. 90 

of Evidence Act aistinguished—Applicability and scope of s. 89 of Evidence Act—Burden of 

proof in relation to possession of document. 

Whenever a certified copy of a registered document bearing endorsements made under 

s. 58 of the Indian Registiation Act, 1908, is produced before a Court, s. 60(2) of the Act 

authorises an inference to be drawn that the facts mentioned in the endorsements have 

> occurred as therein mentioned. This is a presumption or inference authorised by the pro- 

visions of s. 60(2) of the Indian Registration Act and it need not be connected or confused 

with a presumption or inference that may arise under s. 90 of the Indian Evidence Act, 1872. 

The provisions of s. 90 do not apply to a copy of the original document and it would make no 

difference to the said position that the copy in question is a certified copy of a registered 

document. Section 90 refers to a document and in the context it must mean the original 
document and not its copy, however made. : . 


*Decided, February 21/22, 1955. Second 1951, confirming the decree passed by C. P. 
Appeal No. 1004 of 1952, from the decision Fernandez, Joint CivilJudge, Senior Division, 
oe M. K. Trilokekar, Socond Extra Assistant at Poona, in Regular Civil Suit No. 961 of 
Judge, Poona, in Civil Appeal No. 119 of 1947. 
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The condition precedent for the application of s. 89 of the Indian Evidence Act, 1872, 
appears to be that the original document must have been called for and has not been produced 
after notice to produce it is given, and these conditions unequivocally suggest that the cases 
in which the statutory presumption under s. 89 can be raised are cases which fall under 
s. 65(a) and s. 66 of the Indian Evidence Act. The principle underlying the provisions of 
s. 89 is sometimes described as the ‘necessity principle”. Ifa party is in possession of a 
document, or it is shown that the document is in his power, and despite the notice given 
to him to produce that document he refuses to produce that document, law provides that 
the conduct of the party justifies an inference being drawn against him, and in that sense 
the principle of necessity is invoked and Courts are authorised to assume that the document 
which has not been produced must have been properly attested, stamped and executed in 
the manner required by law. While considering the presumption which arises under s. 89, 
it may @e relevant to remember that once a presumption is drawn under s. 89, it cannot be 
easily rebutted by the production of the original document at a later stage. 

The burden of proving that a document is in the possession of the opposite side in a litigation 
lies upon the person so alleging. But where, having regard to the circumstances and the 
relation between the parties, the probability of the document being with the other side is 
high, it would be open to the Court, in the absence of direct evidence, to hold that the docu- 
ment is shown or appears to be in the possession of that party. 

The plaintiff filed a suit in 1947 for redemption against the defendants in respect of property 
which was mortgaged to the defendants by a registered deed in 1897. The plaintiff was 
unable to produce the original deed of mortgage and she, therefore, filed with the plaint a 
certifled copy of the mortgage deed. In the course of the trial the plaintiff by notice in 
the form required by ss. 65 and 66 of the Indian Evidence Act, 1872, called upon the defendants 
to produce the original mortgage deed, but the defendants did not produce it and denied 
the mortgage. The plaintiff was accordingly permitted to produce and prove the certified 
copy of the mortgage deed. The plaintiff sought to prove the execution of the mortgage 
deed by relying upon the presumption of due execution under ss. 90 and 89 of the Indian 
Evidence Act :— 

Held, that under s. 90 of the Indian Evidence Act, the presumption of due execution of 
the registered mortgage deed could not be raised on production of a certified copy of the 
original document: 

Basant Singh v. Brijraj Saran Singh‘, followed , 

that under s. 60(2) of the Indian Registration Act, 1908, the plaintiff was entitled to rely 
upon the certificate of registration in proof of the fact that the deed of mortgage was duly 
signed by the mortgagor, 

that the plaintiff was entitled to rely upon the presumption raised unders, 89 of the Indian 
Evidence Act, and 

that, therefore, the original document, a certified copy of which was produced, was properly 
stamped, attested and executed as required by s. 59 of the Transfer of Property Act, 1882. 

Vithoba Savlaram v. Shrihari,* commented upon. 
Pandappa Mahalingappa v. Shivlingappa® and Mahamad Saheb v. Kamal, approved. 
Thana v. Govind’ and Vishvanath v. Rahibai,® referred to. 


ONE Baburao, who owned certain property situate in Budhawar Peth, Poona, 
mortgaged it by a registered deed to Vinayak Malwadkar on June 1, 1897, for 
Rs. 4,450. Baburao died leaving a widow Laxmi and a daughter Radhabai. Laxmi 
died in 1918. On December 26, 1933, Radhabai executed a will under which she 
bequeathed all her estate including the Poona property to Kashibai (plaintiff). 

The mortgagee Vinayak Malwadkar died leaving an adopted son Ganesh and the 
latter died on April 7, 1934, leaving a son Vinayak (defendant No.1). Defendent 
No. 1 on August 22, 1935, sold the right, title and interest vesting in him to Dhanraj 
Hajarimal who in his turn sold the property to Natwarmal Rajmal on December 23, 
1935. Thereafter defendant No. 1 filed a suit against Dhanraj Hajarimal, Nathmal 
Rajmal and another and in this suit which was decided on July 22, 1941, defendant 
No. 1 was held entitled to the possession of the property on condition that he paid 
Rs. 15,000 to his creditors. On April 29, 1943, defendant No. 1 sold his right, title 
and interest in the property to Nathmal Rajmal. On August 27, 1043, the right, 


1 (1985) 87 Bom. L.R. 805, P.C. 4 (1932) 65 Bom. L.R. 291. 
3 (1044) 47 Bom. L.R. 116. 5 (1907) 9 Bom. L.R. 401. 
8 (1948) 47 Bom. L.R. 962. 6 (1980) 82 Bom. L.R. 1335. 
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title and interest of defendent No. 1 in the property was sold at anauctionsaleheld 
under an order passed by the High Court, Bombay, and one Govind Palekar purchased 
it. On November 27, 1943, Nathmal Rajmal passed a release deed in favour of 
Govind Palekar. Govind Palekar died on September 27, 1944, leaving as his 
heirs and legal representatives defendants Nos. 2 to 5. 


The plaintiff filed the present suit against the defendants on August 20, 1947, 
for redemption and possession of the property which was mortgaged by Baburao 
on June 1, 1897, alleging that the sale-deed passed by defendant No. 1 in favour of 
Nathmal Rajmal and the subsequent sale-deeds were not binding on her. The 
defendants inter alia contended that Baburao was not the owner of the property 
at any time and so was not authorised to execute the mortgaged deed in respect of 
the property. The Aes was allowed to produce a certified copy of thg registered 
mortgage deed by the trial Court. The trial Judge dismissed the suit on the 
ground that the valid execution of the mortgage had not been proved by the 
plaintiff, observing, in his judgment, as follows :— 

“The original mortgage deed has not been produced, but a certified copy of it has been filed 
at exh. 3/1. The learned pleader for the plaintiff frankly admitted that he was not in a position 
to prove the execution and attestation of the mortgage-deed, as the plaintiff was not aware of 
the addresses of the attesting witnesses, who, in all probability, are dead. The original mortgage 
deed must have been handed over by Baburao Ganesh Junnarkar to the mortgagee, but defendants 
Nos. 2 to 6 say that they have not got the orlginal mortgage deed. The certifled copy of the 
mortgage deed will, therefore, be admissible in evidence to prove the contents of the mortgage 
deed. It is now settled law that the presumption under s. 90 of the Indian Evidence Act does 
not apply to certified copies. Authorities for this proposition are 87 Bom. L.R. 805, r.o., Basanta 
Singh v. Brijraj Saran Singh, and 47 Bom. L.R. 116, Vithoba v. Shrihari. It has been® held in 
47 Bom. L.R. 962, Pandappa v. Shivlingappa that, where a certifieg copy of a document bears 
the Sub-Registrar’s endorsement as to the proper execution of the original document, the pre- 
sumption under s. 90 of the Indian Evidence Act can safely be made. This case was, however, 
of a mortgage of the year 1878 before the Transfer of Property Act was enacted, when a mortgage 
wes not required to be attested by two witnesses. A mortgage deed now requires attestation of 
at least two witnesses, and a sub-Registrar’s endorsement of proper execution of a mortgage deed 
will not dispense with the proof of proper attestation. This suit is on all fours with the suit in 
47 Bom. L. R. 116, Vithoba v. Shrikari. No evidence has been led to prove either execution of 
the mortgage decd or due attestation. As the presumption under s. 90 of the Indian Evidence 
Act cannot ap} ly, I must nold the suit mortgage deed not proved.” 


On app l, the appellate Judge dismissed the appeal, observing, in his judgment, 
as follows :— 

“*....These recitals in plaint para.4 go to show that at the most defendant No. 1 might 
be in possession or power of the original mortgage deed and it is not probable that the father of 
defendants Nos. 2 to 5 who purchased the suit property at the Court auction sale would be in 
possession of the original mbrtgage deed. The learned pleader for the appellant drew my atten- 
tion to the sale certificate given to Govind Rambhau Palekar and it mentions that the sale is 
subject to the claim of defendant No. 1 and was made by him in Suit No. 214 of 1089, and therefore, 
it was submitted that the original mortgage deed must have been handed over to defendants 
Nos. 2 to 5’s father as the title deed. This inference is not warranted by the record because the 
father of defendants Nos. 2 to 6 has purchased the suit property at the Court auction sale and 
the claim of defendant No. 1 by vircue of the decree in Civil Suit No. 214 of 1989, was confined 
to his obtaining possession on payment of Rs. 15,000 as detailed in paragraph 4 of the plaint. 
What was sold at the Court auction sale was not the mortgagee’s right but the full ownership 
subject to the charge of Rs. 15,000 created in favour of defendant No. 1 by virtue of the deeree 
in Civil Suit No. 214 of 1989. That being the case I hold that it is not proved that the original 
mortgage deed was in possession or power of defendants Nos. 2 to 5, and therefore statutory pre- 
sumption under s. 89 does not come to the help of the plaintiff, in other words it was incumbent 
on the plaintiff to prove the execution of the original mortgage deed by independent evidence 
which she has failed to do. She has no personal knowledge as regards the execution and this 
she has admitted in her deposition at exh. 50 She admitted that she had not seen Baburao Genesh 
Junarkar. She did not examine any of the attesting witnesses to prove the execution of the 
original mortgage. She has not stated that the attesting witnesses are dead. Thus since the 
original mortgage deed is not proved a copy of that mortgage deed will not help the plaintiff to 
prove the execution. That being so the learned trial Judge was right in dismissing the suit.’ 


1955.) + kadntndl MARŤAND v. VINAYAË GANESH (a.0.3.} 21 


The plaintiff appealed to the High Court. The appeal came on for hearing before 
Shah J. who referred it to a division bench on January 19, 1955, observing, in his 
referring order, as follows :— 


Suan J. There appears to be some conflict between the decisions in Vithoba 
Savlaram v. Shrihari? and Pandappa Mahalingappa v. Shivlingappa The question 
whether a presumption of due execution can be raised from a certified copy of a 
registered instrument, when it bears the Registrar’s endorsoments is one of somo 
importance and it is proper that it be decided by a division bench. Tho case is 
referred to a division bench. 


The appel was heard by a division bench composed of Gajendragadkar and 
Shah JJ. 
e 


R. B. Kotwal, for the appellant. 
K. J. Abhyankar, for respondents Nos. 2 to 6. 


GAJENDRAGADKAR J. This is an appeal by the plaintiff whose claim to redeem 
the suit mortgage has been dismissed by both the Courts below. The claim has been 
dismissed on the ground that the execution of the mortgage-deed is not proved by 
the plaintiff. 

The question about the proof of the execution of the mortgage-deed came to be 
raised in the present litigation in this way. The property in suit originally belonged 
to Baburao Ganesh Junnarkar, and according to the plaint it was mortgaged by 
Baburao to Vinayak Malwadkar on June 1, 1897. Baburao, on his death, left 
behind him surviving his widow Laxmi and his daughter Radhabai. Laxmi died in 
1918 and Radhabai in 1934. Before her death, Radhabai executed a will on December 
26,1933. The plaintiff is the legatee under this will in respect of the property in suit. 
That is how she claims to be the owner of the equity of redemption in respect of the 
mortgage in suit and wants to redeem that mortgage. On the mortgagee’s side 
several transactions have taken place. The mortgagee Vinayak adopted Ganesh. 
Ganesh died on April 7, 1934. Vinayak is his son; he is defendant No. 1 to the 
present suit. Vinayak sold the right, title and interest vesting in him to Dhanraj 
Hajarimal on August 22, 1935. The purchaser in his turn sold the property to 
Nathmal Rajmal on December 23, 1935. It appears that Vinayak challenged the 
sale-deed executed by him in favour of Dhanraj on August 22, 1035, by filing suit 
No. 214 of 1939. This suit was decreed and Vinayak was held entitled to the posses- 
sion of the property now in suit and other properties on condition that he paid 
Rs. 15,000 in the manner prescribed by the decree. Defendant No 1 then sold his 
right, title and interest in this property to Nathmal Rajmal on April 29, 1943. It 
should be noticed that Nathmal felt apprehensive about the validity of his title in 
view of the decree which was passed in favour of defendant No. 1 and against his 
vendor Dhanraj Hajarimal. That is why he sought to perfect his title by obtaining 
the sale-deed from defendant No. 1. Meanwhile, the right, title and interest of 
defendant No. 1 was put to sale at an auction-sale held under an order passed on the 
Original Side of this Court on August 27, 1943. Govind Palekar was the auction- 
purchaser at this sale. Govind Palekar, in his turn, sought to complete his title 
and leave no defect in it by obtaining a deed of release from Nathmal on November 
27, 1948. Govind Palekar died on September 27, 1944, and the present defendants 
Nos. 2 to 6 are his heirs and logal representatives. It is from these defandanis that 
the plaintiff seeks redemption in respect of the mortgage which, according to the 
: plaint, was executed by Baburao on June 1, 1897, in favour of Vinayak Malwedkar. 
The defence was that Baburao was not the owner of the property at any time and 
so he was not authorised to execute any mortgage-deed in respect of the said property. 
It was urged by the defendants that Malwadkar wasin enjoyment of the property 
as absolute owner throughout the period and reliance was placed upon the several 
transactions in respect of this property which have taken place on the side of Malwad- 
kar and to which I have just referred. 

After the plaint was filed, the plaintiff contended that the original document was 
not with her and she wanted liberty to produce the cortified copy of the original 
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mortgage-deed. The mortgage-deed was registered and a certified copy was accord- 
ingly produced along with the plaint. The learned trial Judge allowed the plaintiff 
to produce the certified copy, but he held that the production of the certified copy 
would not justify the inference which the plaintiff wanted to be drawn inher favour, 
that the original mortgage-deed itself had been validly executed. That is why, 
though the learned trial Judge recorded findings in favour of the plaintiff on other 
issues, be dismissed the suit on the groundthat thevalid execution of the mortgage 
had not been proved by the plaintiff. The plaintiff took this matter before the 
lower appellate Court and the lower appellate Court has taken the same view as 
the learned trial Judge did on the question as to the valid execution of the mortgage- 
deed. Three points were raised before the lower appellate Court for its détermination. 
On the question of limitation the lower appellate Court has made a finding in favour 
of the plaintiff. The contention raised by the defendants, that prior purchasers were 
necessary parties and the suit was defective on account of non-joinder of necessary 
parties, was rejected by the lower appellate Court; but he has held that the valid 
execution of the mortgages has not been proved and that the provisions of s. 89 of 
the Indian Evidence Act could not be invoked by the paintiff in support of her clsim. 
In the result, the appeal preferred by the plaintiff was d It is this decree 
which is challenged before us by the plaintiff. 

When the matter was argued before my learned brother on January 19, 1955, 
it was urged that the point raised was of some importance and that there appeared 
to be some conflict in the observations made in two reported judgments of this 
Court. So my learned brother referred the matter to a division bench and it has 
now come before us for final disposal. 

The point of law which arises for our decision falls under ss. 89 and 99 of the 
Indian Evidence Act. The first contention which Mr. Kotwal has raised before us on 
behalf of the appellant is that he would be entitled to ask the Court to draw a presump- 
tion in favour of his claim under s. 90 of the Indian Evidence Act itself. Mr. Kotwal 
points out that the original document was a chee document and that he has 
been permitted to produce and prove a certified copy of the said document. The 
certified copy itself can be regarded as more than 30 years old and so under the 
provisions ofs. 90 a presumption can be drawn about the valid execution of the original 
document in turn. This question has been raised for judicial decision on several 
occasions and since the decision of the Privy Council in Babant Singh v. Brijraj 
Saran Singh! it must now be taken to be settled that, where a document which is 
produced is a copy admitted under s. 65 of the Evidence Act as secondary evidence 
and it is produced from proper custody and is over 30 years old, the signatures 
authenticating the copy may be presumed to be genuine under s. 90. Even so, 
under s. 90, when a copy is produced, the presumption cannot be made that the 
signature, handwriting, execution or attestation of the original document were in 
order. Section 90 provides for the lowe | of a presumption as to documents pur- 
porting or proved to be 30 years old. Where any document purporting or proved 
to be 30 years old is produced from proper custody, the Court may, under s. 90, 
presume that the signature and every other part of such document, which purports 
to be in the handwriting of any particular person, is in that person’s handwriting, 
and, in the case of a document executed or attested, that it was duly executed and 
attested by the persons by whom it purports to be executed and attested. Before 
the decision of the Privy Council was pronounced on this point in Basant Singh’s 
case, there appears to have been a conflict of judicial opinion on the question as to 
whether the presumption permissible under the provisions of s. 90 was confined only 
to original documents or could be extended even to copies of original documents 
allowed to be produced under the provisions of s. 65 of the Evidence Act. That 
conflict has now been resolved and it has been decisively held that the presumption 
under s. 90 cannot apply to a copy though it may have been admitted under the 
provisions of s. 65 of the Indian Evidence Aot. 

Mr. Kotwal, however, argues that the copy which was produced before the Privy 
Council was not a certified copy ofa registered document and his caseis that different 
considerations would arise when the Court is dealing with a question of the application 
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of s. 90 in reference to a certified copy of a registered document. In connection 
with this argument, Mr. Kotwal has invited our attention to the provisions contained 
in three sections of the Indian Registration Act. 

Section 58 of that Aot provides for particulars to be endorsed on documents 
admitted to registration. Under sub-s. (Z) of this section, on every document admit- 
ted to registration, other than a copy of a decree or order, or a copy sent to a register- 
ing officer under s. 39, there shall be endorsed from time to time the particulars 
mentioned in cls. (a), (b) and (c) of the said sub-section. Under cl. (a), the signature 
and addition of every person admitting the execution of the document, and, if such 
execution has been admitted by the representative, assign or agent of any person, 
the signature and addition of such representative, assign or agent, is required to be 
endorsed. Under cl. (c) of the said sub-section, any payment of money or delivery 
of goods made in the presence of the registering officer in reference to the execution 
of the document, and any admission of receipt of consideration, in whole or in part, 
made in his presence in reference to such execution, is required to be endorsed. 
Clause (b) deals with the signature and addition of every person examined in reference 
to such document under any of the provisions of the Act. Section 59 requires the 
registering officer to affix the date and his signature to all endorsements made under 
s. 58. Lastly, s. 60 provides that, after such of the provisions of ss. 34, 35, 58 and 
59 as apply to any document presented for registration have been complied with, 
the registering officer shall endorse thereon a certificate containing the word 
“registered,” together with the number and page of the book,in which the document 
has been copied. When the procedure thus prescribed has been followed in registering a 
document and the endorsements required to be made have been duly made by the 
registering officer, sub-s. (2) of s. 60 provides for a statutory presumption. It says 
that such certificate shall be signed, sealed and dated by the registering officer 
and shall then be admissible for the purpose of proving that the document has been 
duly registered in a manner provided by the Act and that the facts mentioned in 
the endorsements referred to in s. 58 have occurred as therein mentioned. It would 
thus be seen that the effect of sub-s. (2) of s. 60 is to enable the Court to raise astatu- 
tory presumption that the facts mentioned in the endorsements have occurred as 
therein mentioned. In other words, wherever the endorsement of the registering 
officer shows that the executant admitted the execution of the document before him 
or admitted the receipt of the money mentioned in the document, the said facts 
would be endorsed by the registering officer and the endorsements thus made, which 
a certificated copy would bear, can be regarded as showing that the facts mentioned 
in the endorsements have occurred as therein mentioned. Mr. Kotwal is, therefore, 
justified in contending that under the provisions of s. 60, sub-s. (2), it would be 
competent to the Court to hold that the execution of the document had been admitted 
by the executant before the Sub-Registrar. That is the endorsement which the 
certified copy produced in the present proceedings bears and the said endorsement 
must be given its due legal effect having regard to the provisions of s. 60,sub-s. (2). 

It is, however, necessary to make it clear that the inference as to the admission 
made by the executant that he had executed the document which we are raising in 
the present appeals is referable to s. 60(2) of the Indian Registration Act and it 
has no reference to s. 90 of the Indian Evidence Act. In order to draw the inference 
under s. 60(2) of the Indian Registration Aot it is not required that the document 
should be ancient: all that is required is that, under the provisions of the Evidence 
Act, a certified copy should be admissible, and if it is admitted, it should bear the 
endorsement required by s. 58 of the Registration Act. Whenever a certified copy 
of a registered document bearing endorsements made under s. 58 is produced before 
a Court, s. 60(2) authorises the inference to be drawn that the facts mentioned in 
the endorsements have occurred as therein mentioned. In other words, this is a 
presumption or inference authorised by the provisions of s. 60(2) of the Registration 
Act and it need not be connected or confused with a presumption or inference that 
may arise under s. 90 of the Indian Evidence Act. The provisions of s. 90 do not 
apply to a copy as has been held by the Privy Council and it would make no difference 
to the said position that the copy in question is a certified copy of a registered docu- 
ment. Section 90 refers to a document, and in ths context it must mean the original 
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document and not its copy, however made. Therefore, in our bpinion, it would 
not be right to hold that, because the Privy Council were dealing with the certified 
copy of an unregistered document when they considered the scope and effect of the 
provisions of s. 90 of the Indian Evidence Act, the decision should be confined only 
to certified copies of unregistered documents and cannot be extended to certified 
copies of registered documents. The decision ofthe Privy Council is based upon the 
proper denotation of the word ‘‘document” used in s. 90 and on that denotation all 
copies would be excluded, whether they are certified copies of registered or unregister- 
ed documents. Even so, as I have just indicated, having regard to the provisions 
of s. 60(2), it would be open to the appellant in the present case to contend that, 
since the document which is produced is a certified copy of a registered document, 
& presumption can be drawn that the document had been executed by the executant 
and that he had admitted its execution before the registering officer. 

This position, however, would not materially assist the appellant because the valid 
execution of the document implies the proof of some other facts. It would not be 
enough to prove that the mortgagor put his signature to the document of mortgage 
and admitted that the document had been executed by him before the registering 
authority. Having regard to the provisions of s. 59 of the Transfer of Property Act, 
the plaintiff would further have to prove that the deed of mortgage executed by the 
mortgagor was attested by at least two witnesses. In other words, before a deed 
of mortgage can be said to be validly executed, it must be proved that it was executed 
by the mortgagor and that the execution by the mortgagor was attested by at least 
two witnesses. And it would be clear that, so far as the proof of this additional 
fact is concerned, s. 60(2) of the Registration Act would be powerless to give any help 
to the appellant. Section 60(2) is confined to the endorsements made under s. 58 
of the Act and it provides for the raising of a statutory presumption or inference in 
respect of the said endorsements alone. 

Mr. Kotwal, however, contends that in the | age case it would be open to him 
to rely upon the provisions of s. 89 of the Indian Evidence Act and it is this point 
which needs to be considered by us in the present appeal. Section 89 provides that 
the Court shall presume that every document, called for and not produced after 
notice to produce, was attested, stamped and executed in the manner required by 
law. As the words of the section indicate, in all cases to which the section applies 
the Court would be entitled to raise a presumption that the document in question 
was attested, stamped and executed in the manner required by law. This presump- 
tion cannot be said to be limited merely to the mechanical part of attestation or 
execution. The presumption which is justified under s. 89 is in respect of the legal 
requirements as to attestation, stamping and execution. In other words, wherever 
the provisions of s. 89 can be legitimately invoked, it would be open to the Court to 
hold that the document which was called for and had not been produced had been 
attested as required by law, stamped as required by law and executed in the manner 
prescribed by law. Mr. Kotwal’s contention is that, in the present cage, notice was 
given to the defendants to produce the document and they have not produced it. 
That is why Mr. Kotwal wants us to raise the statutory presumption under s. 89 
of the Evicence Act. 

Before dealing with the facts in the present case, it may be convenient at this stage 
to consider the effect of the provisions of s. 89 of the Evidence Act by reference to 
some other relevant sections of that Act. The rule of the Evidence Act which is 
enunciated in 8. 61 is that the contents of documents may be proved either by primary 
or by secondary evidence. In the normal course, the original document is intended 
to be produced before the Court in order to prove its contents. But in certain 
specified cases, secondary evidence is permissible. “Secondary evidence” has been 
defined by s. 63 of the Act. This expression means and inoludes certified copies 

iven “under the provisions hereinafter contained ” ; copies made from the original 
fy mechanical processes which in themselves insure the accuracy of the copy, and 
copies compared with such copies ; and other documents to which the section refers. 
Under s. 65, secondary evidence may be given of the existence, condition or contents 
of a document in the cases montioned in that section, s. 64 having provided th:t 
documents must be proved by primary evidence “except in the cases hercinafter 
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mentioned.” Now, the exceptional cases, in which secondary evidence may be 
given of the existence, condition or contents of a document, are specified in cls. (a) 
to (g) of s. 65. We are more directly concerned in the present case with cl. (a) of 
8.65. This clause provides that, when the original is shown or appears to be in the 
possession or power of the person against whom the document is sought to be proved, 
or of any person out of reach of, ornot subject to, the process of the Court; or of any 
person legally bound to produce it; and when, after the notice mentioned in s. 66, 
such person does not produce it, secondary evidence may be given of the existence, 
condition or contents of a document. Section 66 deals with the rules as.to notice 
to produce certain documents and under this section secondary evidence of the 
contents of dbcuments referred to in s. 66, cl. (a), shall not be given unless the party 
proposing to give such secondary evidence has previously given to the party in whose 
possession 8r power the document is, or to his attorney or pleader, such notice to 
produce it as is prescribed by law; and if no notice is prescribed by law, then such 
notice. as the Court considers reasonable under the circustances of the case. The 
position, therefore, is that, where a party wants to produce a certified copy of a 
document on the ground that the original is in the possession or power of his opponent, 
he is required to give notice to the opponent under s. 66 calling upon him to produce 
the original document which is in his possession or power. hen notice is thus 
served on the opponent, it would be his duty to produce the document before the 
Court. If despite the notice the opponent fails to produce the document, then 
under the provisions of s. 65(a) it would be open to the party to produce a certified 
copy of the said document. It would thus be clear that, before these provisions are 
pressed into service and a certified copy is allowed to be produced by a party, it 
would b8 necessary for the Court to be satisfied that the original document is in the 
possession or power of the person or persons mentioned in 8. 65(a) of the Evidence 
Aot, that notice has been given to the person or persons to produce the document, 
and that despite the notice the person or persons have failed to produce the document. 
It is in reference to such cases that s. 89 purports to draw the presumption to which 
I have just referred. It deals with cases where a document is called for and not 
produced, and that would apply to cases falling under s. 65(a) and s. 66 of the Indian 
Evidence Act. I have already indicated that there are several exceptional cases in 
which secondary evidence is permissible to beproduced under s. 65; but in none of 
the cases other than those falling under cl. (a) of thatsection isnotice required to be 
given under s. 66 of the Act. If, for instance, the original document has been destroy- 
ed or lost, or when the party offoring evidence of its contents cannot for any other 
reason not arising from his own default or neglect produce it in reasonable time, the 
party is entitled to produce secondary evidence under s. 65, ol. (c); and yet, before 
he is allowed to produce secondary evidence, he is not required by s. 66 to give any 
notice to any party whatever. All that he has to prove is that the original has 
been destroyed or lost, or that for any other reason not arising from his own default 
or neglect ho would not bo able to produce the original in reasonable time. Prima 
facie in such cases the provisions of s. 89 may not be applied. The condition precod- 
ont for the application of s. 89 appoars to be that the original document must have 
beon called for aud has not been produced after notice to produce it is given, and 
those conditions unequivocally suggest that the cases in which the statutory presump- 
‘tion under s. 89 can be raised are cases which fall under s. 65(a) and s. 66 of the 
Indian Evidence Act. Tae principle underlying the provisions of s. 89 is sometimos 
doscribed as the “necessity” principle. If a party is in possession of a document, 
or it is shown that the document is in his power, and despite the notice given to him 
to produce that document he rofuses to produce that document, law provides that 
the conduct of the party justifies an inference being drawn against him, and in that 
sense the principle of necessity is invoked and Courts are authorised to assume 
that the document which has not been produced must have been properly attested, 
stamp2d and exscuted in the manner required_by law. While considering the 
prosumption which arises under a. 89, it may be relevant to remember that once a 
presumption is drawn under s. 89, it cannot be easily rebutted by the production of 
the original document at a later stage. Section 164 of the Evidence Aot lays down 
that, when a party refuses to produce a document which he has had notice to produce, 


926 THE BOMBAY LAW REPORTER. [VOL EVIL 


he cannot afterwards use the document as evidence without the consent of the other 
party or the order of the Court. It would bepossible to compare the presumption 
which can statutorily be raised unders. 89 with the presumption which is permissible 
to be raised under s. 114 of the Evidence Act, ill. (g). Ifa person fails to produce a 
document in his possession, an inference can be drawn under s. 114 that such person 
refuses to produce the document, because, if produced, it would be against his interests. 
On similar lines and for similar reasons s. 89 authorises the presumption to be drawn 
in cases to which the said section applies, that the original document is not produced 
because it would, if produced, show that it was properly attested, stamped and 
executed in the manner required by law. When a party is allowed to produce 
secondary evidence under s. 65, all that the section permits to be done,is to enable 
the party to prove the contents of the document by the production of the secondary 
evidence. That by itself would not be of decisive importance to the pasty because 
before the contents are allowed to be proved the execution of the document has 
got to be ostablished according to law; and in the matter of proving the proper and 
valid execution of documents, ss. 89 and 90 provide for raising certain artificial 
presumptions. As I have already indicated, the presumption as to documents 
which are 30 years old, which can be raised under s. 90, is permissible only in regard 
to original documents and not their copies. But the presumption which is permissible 
to be raised under s. 89 is required to be raised about the original document in cir- 
cumstances to which I have just referred. Therefore, if Mr. Kotwal is able to prove 
that in the present case notice was given to the opponent and the opponent has not 
produced the document though the docuntent is in his possession or power, then he 
would be entitled to ask us to presume that the document was the original document 
properly attested, stamped and executed. s 

Mr. Desai for the respondents has strenuously argued that, though Mr. Kotwal 
may be right in the point of law which he has raised before us, it would not be open 
to him to contend that the statutory ri deal under s. 89 should be drawn in his 
favour because the lower appellate Court has made a finding against Mr. Kotwal 
on this point. The lower appellate Court appears to have thought that it was not 
shown satisfactorily that the original document was in the possession or power of 
defendants Nos. 2 to 6 and that naturally has been relied upon by Mr. Desai in his 
favour. It is perfectly true that the question as to whether it is shown by a party 
asking for leave to adduce secondary evidence under s. 65 that the original document 
is in the possession or power of theopponent would be a question of fact; and, in 
the ordinary course, a finding recorded by the lower appellate Court on this question 
of fact would bind the parties in second appeal. But in the present case, we are 
reluctant to attach any importance to the finding made by the lower appellate Court 
for two reasons. We have carefully considered the evidence given by defendant 
No. 4 in this case and we have felt no hesitation whatever in coming to the conclusion 
that the statements made by defendant No. 4 cannot be regarded as legal evidence 
at all. The only witness who has been examined for the defendants is defendant 
No. 4. On the plaintiff’s side she herself stepped into the witness-box. It is not 
surprising that since the plaintiff is a legatee under the will executed by Rədbabai, 
she can have no personal knowledge in the matter. Defendant No. 4 is the brother. 
of the auction-purchaser Palekar. From the statements made by him in evidence-in- 
chief, it is obvious that he has no personal knowledge in the matter of the auction 
purchase at all. His brother had become the auction-purchaser and defendant 
No. 4 is one of the heirs who has succeeded to the estate of the auction-purchaser 
on his death. Amongst his other heirs are the sons of the auction-purchaser and his 
widow. Shankarrao, defendant No. 4, stated that he had filed a sale certificate and 
that he had no other document in regard tothe property in question. He also added 
frankly that he did not know if the suit property had been mortgaged by any one. 
In cross-ex mination he said that he had not asked Nathmal to give him prior docu- 
ments of title. Apparently the lower appellate Court was inclined to attach some 
importance to this statement made by Shankarrao. In view of the fact that Shankar- 
rao had no concern with the auction-sale which gave title to his brother, the statement 
made by him that he did not ask Nathmal to givehim priordocuments can have no 
significance whatever. Hare ig q legal raprasentative and heir of the deceased 
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auction-purchaser, stepping into the witness-box and from his evidence it is patent 
that he had no personal knowledge as to what happened at the time when the auction- 
sale took place in 1943 ; and yet the learned appellate Judge appears to have regarded 
Shankarrao’s evidence as legal evidence on which a finding could be made as to 
whether it was shown that the original document was in the possession of the 
defendants or not. 

The other reason which has weighed with us in not attaching any value to the 
finding made by the lower appellate Court is that he appears to have lost sight of 
one material fact in dealing with this question. The learned Judge has emphasized 
the fact that the predecessor-in-title of the present defendants Nos. 2 to 6 was an 
auction-purchaser at the Court-sale held on August 27, 1943, and, according to him, 
the fact thatthe auction-purchaser got title from a Court-sale excluded the possibility 
that he might have cared to obtain the original deed of mortgage as alleged by the 
plaintiff. ne A this conclusion, the learned Judge apparently lost sight of 
the fact that, though the predecessor-in-title of defendants Nos. 2 to 6 can in one 
sense be regarded as an auction-purchaser in respect of the properties sold at the 
Court-sale, in another sense he sought to make his title complete by obtaining a 
private document from Nathmal on November 27, 1943. [have already mentioned 
the material facts in respect of the transactions that took place on the mortgagee’s 
side in regard to the properties in suit. From those facts it would be apparent that 
after defendant No. 1 obtained a decree in Civil Suit No. 214 of 1939, Nathmal, who 
felt shaken by the said decree, obtained a private document from defendant No. 1 
on April 29, 1943, and in his turn the auction-purchaser fortified his title by obtaining 
a document from this Nathmal himself. Therefore, it is clear that the suction- 
purchaser sought to obtain title by a private document and in that case the normal 
presumption would be that he also secured from his vendor all documents of title 
including presumably the mortgage-deed in question. It is remarkeble that in these 
proceedings the sale-deed passed by defendant No. 1 to Nathmal and the deed of 
release obtained by the auction-purchaser Palekar from Nathmal have not been 
produced before the Court. The only document which has been produced by the 
contesting defendants is the auction sale certificate. Therefore, in our opinion, 
the lower appellate Court was in error in holding that, since the title derived by the 
contesting defendants was based on an auction-sale, it was unlikely that the original 
deed of mortgage would be with them, asthis is wholly inconsistent with the facts as 
to which there is no dispute before us. Before us there has been no dispute as to the 
transactions to which I have referred, and that being so, it seems to me that the 
lower appellate Court was clearly in error in basing his conclusions on facts which 
were neither accurate nor true. 

In this connection, it would also be relevant.to remember that though this litigation 
appears to have been seriously contested, in the written statement no plea has been 
made as required by the proviso to s. 68 of the Evidence Act. Section 68 deals with 
the question of proof of execution of documents which is required by law to be attested, 
and the proviso adds that it would not be necessary to call an attesting witness in 
proof of the execution of any document, not being a will, which has been registered 
in accordance with the provisions of the Indian Registration Act, unless its execution 
by the person by whom it purports to have been executed is specifically denied. It 
is well-known that, if a party to a redemption suit wants to challenge the valid 
execution of the mortgage-deed itself and is inclined to dispute the validity of attesta- 
tion, he must specifically make a proper denial in that behelf if he intends to compel 
the mortgagor-plaintiff to prove the attestation in accordance with law. The denial 
must be specific within the terms of the proviso, and it has not at all been specific 
in the writter statement filed by the contesting defendants in the present case. It 
is true that they denied the authority of Baburao to execute a valid mortgage. They 
seomed to contend that the property always belonged to the Malwackar family 
as their own property. Even so, no alternative plea has been made in the written 
statement suggesting that, in case the mortgage-deed was alleged to be executed by 
Baburao validly, the attestation of the document was denied and that the plaintiff 
should be called upon to prove that part of her case. Indeed, if the learned trial 
Judge had considered the pleadings more carefully, he might haye hesitated to call 


923 THE BOMBAY LAW REPORTER. [VOL. LVII. 


upon the plaintiff to prove the attestation part of the requirement of law. I am 
referring to this fact for the purpose of showing that it wes not probably intended 
seriously by the contesting defendants to dispute the attestatiqn part of the execution 
ofthis document. This may have some bearing on the mezits ofthe ‘question whether 
the original mortgage-deed wes in the possession or power of the contesting defendants. 
In the ordinary course, the deed of mortgage would be with the mortgagee, and as 
soon as it is shown that the execution of the mortgage was admitted by the executant 
before the Sub-Registrar, the mortgagee or his heirs would be required to lead some 
evidence to show that the document was not with them nor was it in their power. 
It is true that the onus to prove the fact that the document in question is in the 
possession or in the power of the opponent is initially on the party seeking to ask for 
permission to lead’ secondary evidence. But, in the circumstances of this case, I 
feel no difficulty whatever in holding that the plaintiff has dischargedethat onus. 
. The conduct of the defendants in not making a specific plea as required by the proviso 
to 8. 68 of tho Evidence Act, in not producing the material documents such as the 
sale-doed passed to Nathmal by defendant No. 1 and the deed of release executod by 
Nethmal in favour of Govind Palekar, and in failing to lead any legal evidence to 
show that the document was not with them or in their power, corroborates the same 
conclusion. 

That being so, I am disposed to take the view that the appellant is entitled'to rely 
upon the presumption raised under s. 89 of the Indian Evidence Act. If the said 
presumption is raised, then it must be held that the original document was properly 
stamped, attested and executed as required by law. 

It would now be necessary to refer to some of the decisions to which our attention 
has been invited at the Bar. I have already mentioned the decision of the Privy 
Council in Basant Singh v. Brijraj Saran Singh. After this judgment was reported, 
the question as to the scope and effect of the provisions of s. 90 of the Evidence Act 
has been considered on three occasions in this Court. By coincidence all the three 
judgments are delivered by single Judges and in none of them did the question of 
applying tho provisions of s. 89 fall to be considered. In Vithoba Savlaram v. 
Shrikari} Mr. Justice Chagla, as he then was, held that the statutory presumption 
under s. 90 of the Fvidence Act can be raised only with regard to the original document 
if produced in Court ; and that it does not apply to a certified copy when the-original 
document is not before the Court. So far as I can gather from the facts mentioned 
in Vithoba Savlaram’s case it appears to be a case where secondary evidence was 
pormitted to be Jed on the ground that the original document was lost or destroyed 
and so there was no occasion to consider the question as to whether s. 89 applied. 
The learned Judge has referred to the Privy Council judgment in Basant Singh’s 
case and has observed that, if the document produced is a copy admitted under s. 65 
as secondary evidence end it is produced from proper custody and is over 30 years old, 
thon the signatures authenticating the copy may be presumed to be genuine, but that 
tho actual execution of the original could not be said to be proved by the production 
of such socondary ovidenco because that presumption did not apply to a copy which 
has beon producod as secondary evidenco. With very great respect, it may be 
pointed out that tho attention of the learned Judge does not appear to have becn 
drawn to tho relcvant sections of the Indian Registration Act. I have already dealt 
with these sections and I have pointed out that under s. 60, sub-s. (2), of the said 
Act, e statutory presumption arises that the facts mentionod in the endorsements 
required to be made undar s. 59 occurred as indicated in the endorsements. The 
words of s. 60, sub-s. (2), themselves are very clear; but oven go, it may be relevant 
to refor to two reported judgments of this Court where the said sections 
have beon construed and givon effect to. In Thamav. Govind ithas been held that 
gs. 58, 59 and 60 of the Indian Registration Act provide that the facts mentioned 
in the endorsements may be proved by those endorsements provided the provisions 
of s. 60 have been complied with. To the same effoct is the decision of Mr. Justico 
Beker who dalivered the judgment of the Bench in Vishvanath v. Rahibat?. If the 
attention of the learnod Judge had been invited to these provisions of the Indian 
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Registration Acts he would have considered the other point which arose on the facts 
before him, and that was in respect of the requirements of law as to the valid execu- 
tion of a mortgage in,1891. It is well-known that the requirement that a deed of 
mortgage must be attested by two witnesses cameto beintroduced by the provisions 
of the Transfer of Property Act for the first time. In case of mortgages executed 
before the date of enactment of the Transfer of Property Act, that requirement 
had not to be satisfied by mortgage-deeds. In other words, if a mortgage-deed 
was executed before the Transfer of Property Act cameinto operation, then the 
statutory presumption unders. 60, sub-s. (2), of the Registration Act, would be enough 
to prove the valid execution of the said mortgage-deed altogether; and it does 
appear that, the mortgage transaction with which the learned Judge was dealing in 
Vithoba Savlaram v. Shrihart had taken place in 1891, that is, prior to the date when 
the Transfer of Property Act came to be applied to the State of Bombay. From 
the judgment delivered by the learned Judge it is clear that this aspect of the matter 
was not mentioned before the learned Judge. The attention of Mr. Justice Lokur, 
however, was drawn to this aspect of the material provisions of the Registration Act 
in Pandappa Mahalingappa v. Shivlingappa and he has considered the effect of the 
said provisions at length and has held that, in regard to a mortgage like the one ` 
whioh he was dealing and which was executed before the Transfer of Property 
Act came into operation, the presumption raised under s. 60, sub-s. (2), was enough 
to prove the valid execution of the mortgage once secondary evidence in the form of a 
certified copy of the original mortgage was allowed to be produced under s. 65 of the 
Evidence Act. With respect, I think the view taken by Mr. Justice Lokar is right. 
Mr. Justice Dixit, who had to deal with the same point in Mahamad Saheb v. Kamal? 
has, with respect, correctly pointed out the distinction between the statutory pre- 
sumption which can be raised under s. 90 of the Evidence Act and that which can be 
raised under s. 60, sub-s. (2), of the Indian Registration Act. Since the mortgage 
with which Mr. Justice Dixit was dealing was subsequent to the date of enactment 
of the Transfer of Property Act, the presumption under s. 60, sub-s. (2), was insufficient 
to justify the plaintiff's claim. Therefore, in my opinion, the view taken by 
Mr. Justice Lokur in Pandeppa Meahalingappa v. Shtvlingappa is right, as it is 
plainly in consonance with the provisions of s. 60,sub-s. (2), of the Indian Registration 
Aot. 

That, however, would not be enough in the present case to justify the plaintiff’s 
claim because the deed of mortgage itself is subsequent to the date of the coming 
into operation of the Transfer of Property Act. That is why Ihave had to consider 
the question as to the effect of the provisions ofs. 89 of the Evidence Act. SinceI have 
held that the appellant is entitled to invoke the provisions of s. 89 of the Evidence 
Act, I myst draw the inference in her favour thet the original document, a certified 
copy af which has been produced before us, was properly stamped, attested and 
executed. 

The result is, the appeal, must be allowed and the decree passed by the Courts 
below must be set aside. The plaintiff would be entilted to redeem the mortgage 
in respect of the property which bears City Survey No. 368; that is the property 
mentioned in the deed of mortgage and it is only this property which the plaintiff 
would be entitled to redeem. 

It has been urged before us by Mr. Desai that several improvements have been 
made by the mortgagee and that accounts will have to be taken of these improve- 
ments before a decree of redemption is drawn up. Ido not propose to express any 
opinion on this issue at this stage. We would, therefore, send back the papors to 
the learned trial Judge witb a direction that he should draw a preliminary decree 
for redemption in accordnace with this judgment and in accordance with law. 

We think, in the circumstances of this case, the appellant should get her costs 
in this Court and in the lower appellate Court. Costs in the trial Court will be 
costs in the cause. 


Sman J. Theplaintiff’ssuit was dismissed by the trial Court on the ground that the 
execution of the deed of mortgage which the plaintiff sued to redeem was not proved, 
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and the appeal from that decision has been dismissed by the District Court at Poona. 
The mortgage which the plaintiff sued to redeem is of 1897. Under s. 59 
of the Transfer of Property Act, 1882, when the principal money secured is Rs. 100 
or more, a mortgage can only be effected by a registered instrument signed by the 
mortgagor and attested by at least two witnesses, except where the mortgage is by 
deposit of title-deeds. In the present case, according to the plaintiff, the amount 
secured was more than Rs. 100 and the mortgage wes not by deposit of title-deeds. 
The plaintiff had, therefore, to establish that the property was mortgaged by the 
original owner Baburao to Malwadkar by an instrament duly executed by the mort- 
gagor and attested by two witnesses and that the instrument was duly registered. 
Now, the plaintiff was unable to produce the original deed of mortgage*and that is 
easily oxplained. The plaintiff being a devisee under the will of the heir of the 
original mortgagor cannot be i ae to be in possession of the morfvage-deed. 
The mortgage-deed would normally bein the possession of the mortgagee. The 
plaintiff, therefore, filed with her plaint a certified copy of the mortgage-deed. In 
the course of the trial, the plaintiff by notice called upon defendants Nos. 2 to 6, 
in whom the rights of the mortgagee had vested by reason of diverse conveyances 
from defendant No. 1 who was the heir of the original mortgagee, to produce the 
original mortgage-deed. The defendants denied the mortgage, but they did not 
specifically deny execution of the mortgage-deed set up by the plaintiff. The 
trial Judge held that the plaintiff was not entitled to rely upon the presumption of 
dus execution which arises under s. 90 of the Indian Evidence Act in respect of 
documents more than 30 years old and coming from proper custody. He held that 
the presumption cannot ariso on production of a certified copy of the document 
to be proved, and dismissed thesuit. The plaintiff appealed to the District Courtmgainst 
the decree pissed by the trial Court dismissing her claim. In appeal, the learned appel- 
late Judge heldthat no presumption unders. 90 of dueexecution arose when a certified 
copy of the mortgage-deed alone was produced, and that the plaintiff could also not 
rely upon the presumption under s. 89 of the Indian Evidence Act. The learned 
appellate Judge, therefore, agreed with the conclusion of the trial Court and 
dismissed the appeal. 

Now, in view of the decision of the Privy Council in Basant Singh v. Brijraj Saran 
Singh, the presumption of due execution of a deed cannot bo raised on production 
of a certified copy thereof. A large numberof decisions of the Courtsin India were 
cited before their Lordships of the Privy Council in Basant Singh's case and it was 
contended that the presumption under s. 90 of the Indian Evidence Act arises on produc- 
tion of a certified copy of the original document. Their Lordships observed (p. 811): 

“In face of the clear language of s. 90 their Lordships are unable to accept these decisions 
as sound. The section clearly requires the production to the Court of the particular document, 
in regard to which the Court may make the statutory presumption. If the document produced 
is a copy, admitted under s. 65 as secondary evidence, and it is produced from proper custody and‘ 
is over thirty years old, then the signatures authenticating the copy may be presumed to be 
genuine, as was done in Secthayya v. Subramanya Somayajulu’; in that case the dispute was as 
to the terms of a grant, which had admittedly been made.” 

It must, therefore, be held that the plaintiff cannot rely upon the presumption under 
8. 90 of the Indian Evidence Act when the original mortgage-decd has not 
been produced. But the fact that the presumption under s. 90 does not avail 
the plaintiff is not sufficient to non-suit her. The plaintiff would still be entitled 
otherwise to prove the mortgage set up by her in her plaint. Under s. 64 of the 
Evidence Act, the original document on which a party relics must ordinarily be 
produced. But if the original document cannot be produced, it is open to 
a party relying upon a document to lead secondary evidence within the 
strict limits provided by s. 65 of the Indian Evidence Act to prove the existence, 
condition or contents of the document; and one form of secondary evidence 
of a document is a cortified copy given under the provisions contained in the 
Indian Evidence Act. As Ihavestated earlier, the plaintiff called upon the defendants 
-.to produce the original mortgage-deed, but they denied the mortgage. The plaintiff 
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having called upon the defendants to produce the original mortgage-deed, which 
would normally be in their possession, it was open to the plaintiff to produce a certified 
copy of the mortgage-deed as secondary evidence of the contents of the document. 
It is true that the burden of proving that a document is in-the possession of the 
opposite side in a litigation lies upon the person so alleging. But where, having 
regard to the circumstances and the relation between the parties, the probability 
of the document being with the other side is high, it would be open to the Court, 
in the absence of direct evidence, to hold that the document is shown or appears to 
be in the ee of that party ; and if notice to produce the original document is 
given and the document is not produced, the party giving the notice may prove 
the contents of the document or its condition or existence by secondary evidence. 
In the present case, the plaintiff has produced a certified copy of the document, 
and she May be regarded as having proved the contents of the document. 

But mere proof of the contents ‘of the document does not prove due execution of 
the mortgagedeed. The plaintiff has not only to prove the contents of the document, 
but she has to prove that the document was duly executed as required by s. 59 
of the Transfer of Property Act and that the same was registered. On production 
of a certified copy containing endorsements required by ss. 58 and 59 and the 
certificate of registration under s. 60, cl. (1),-of the Registration Act, due registration 
of the document must be regarded as proved. Due execution of the mortgage-deed 
can, however, be proved only if the plaintiff is able to show that the mortgagor signed 
the document with intent to execute the same and the deed was attested in the 
manner required: by law. For proving the signature of the mortgagor on the 
deed the plaintiff relied upon sub-s. (2) of 8.60 ofthe Registration Act. That 
sub-sestion, in so far as it is material, provides that where a certificate of 
registration under sub-s. (1) of s. 60 has been signed, sealed and dated by the 
registering officer, it shall be admissible for the-purpose of proving that the facts 
mentioned in the endorsements referred to in s. 59 have occurred as therein mentioned. 
Section 59 requires the registering officer to affix the date and hie signature to all 
endorsements made under ss. 52 and 58. Section 58(1) (a) requires the registering 
officer to endorse the signature and addition of every person admitting execution 
of every document, and, if such execution has been admitted-by the representative, 
assign or agent of any person, the signature and addition of such representative, 
assign or agent. In this case, from the endorsement made on the deed of mortgage 
by the Sub-Registrar it is clear that the mortgage deed was admitted to have been 
executed by the mortgagor and it was duly presented -by him for registration. The 
plaintiff is, therefore, entitled to rely upon the certificate of registration to prove 
‘the fact that the deed of mortgage was- duly signed by the mortgagor. Where the 
original mortgage-deed has not been produced and a suit has been filed.to enforce 
rights under the mortgage relying upon a copy, the signature of the mortgagor may 
be proved by relying upon the certificate A registration. That view is supported 
‘by a decision of this Court reported in Thama v. Govind'. The head-note in that 
case states that ss. 58, 59 and 60 of the Indian Registration Act provide that the 
‘facts mentioned in the endorsements may bo proved by those endorsements provided 
the requirements of s. 60 have been complied with. That was a case in which the 
mortgage-deed was of- 1877 end at that time a mortgage-deed was not required 
.by law to be attested. Tho Court in that case held, relying upon the certificate 
of registration under s. 60 of the Registration Act, that the mortgage-ceed was duly 
proved and on that footing a decree was given in favour of the mortgagee. 

- For proving attestation of the document, the plaintiff has relied upon s. 89 of 
the Indian Evidence Act. The plaintiff: served a notice upon the defendants calling 
upon them to produce the mortgage-deed, but-it was not produced. The notice 
was in the form required by ss. 65 and 66 of the Act. Section 89 requires a. Court 
to presume that every document, called for and not produced after notice to produce, 
was attested,stamped and executed in the manner requiredby law. The presump- 
tion under s. 89, that the document was duly attested in the manner required by 
law, will arise in favour of the plaintiff if notice is served calling upon 
the defendants to produce the document and the-same is not. produced. It is 
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true that the learned appellate Judge has taken the view that it wag not established 
that defendants Nos. 2 to 6 were in possession of the original mortgage-deed. But,in 
coming to that conclusion, the learned appellate Judge appears to have misconceived 
the effect of the evidence. He assumed that defendants Nos. 2 to 6 were mere 
auction-purchasers of the interest which originally vested in defendant No. 1 and 
that it was unlikely that the title-deeds had come into their possession. But it is 
conceded before us that Nathmal, the predecessor in interest of Govind, had 
purchased by private treaty the right, title and interest of defendant No. 1 
after the conveyance in favour of Dhanraj was set aside in Suit No. 214 of 
1939. It is also conceded that Nathmal had conveyed his right, title and 
interest to Govind by deed dated November 27, 1943. Defendants Nos. 2 to 6, 
being the legal representatives of Govind, may reasonably be expected to have 
the custody of the title-deeds. The defendants made no attempt t8 produce 
before the trial Court the conveyance in favour of Govind by Nathmal, nor did 
they produce their earlier title-deeds. It is true that the attention of the parties 
does not appear to have been specifically directed to the necessity of producing 
the earlier documents of title. But defendant No. 4, who alone was examined 
on behalf of the defendants, stated that he had with him only the sale 
certificate issued by the Court, and that he had not with him any other 
documents of title. He stated that Govind was merely a court-purchaser and 
that Govind did not get the other documents of title. If, Govind was not 
merely a court-purchaser but was also a purchaser of the right, title and interest 
of Nathmal, and if the defendants have not produced the documents of title 
which normally would be in their posseseion, it would not be unreasonable to infer 
that the documents were in the possession of defendants Nos. 2 to 6 at the date 
when they were called upon to produce the same. The documents of title would 
include the previous mortgage-deed as well, and when the plaintiff called upon 
defendants Nos. 2 to 6 to produce the mortgage-deed by her notice exh. 61 and 
the same was not produced, the requirements of s. 66 of the Evidence Act, which 
enable a plaintiff to lead secondary evidence of the contents of a document, must 
be deemed to have been fulfilled. When after notice to produce the document, 
the defendants failed to produce it, the Court would be justified in raising the 
presumption of due attestation and execution under s. 89 of the Evidence Act. 
The plaintiff, therefore, must be deemed to have proved, by the presumption under 
sub-s. (2) of s. 60. of the Registration Aot, the signature of the mortgagor Baburao 
on the deed of mortgage and the due attestation of that deed by the presumption 
arising under s. 89 of the Evidence Act. The plaintiff has, therefore, discharged the 
burden of proving that the document of mortgage executed by Baburao in favour 
of Malwadkar was executed in the manner required by s. 59 of the Transfer of Pro- 
Act. 

P ar at this stage refer to some of the decisions which have been brought to 
our notice bearing on the question as to the presumption which may arise from certified 
copies of documents produced before the Court when the originals are not forthcoming. 
In Vithoba Savlaram v. Shrihari+, Mr. Justice Chagla, as he then was, held that the 
statutory presumption permitted by s. 90 of the Indian Evidence Act, 1872, can be 
raised only with regard to the original document if produced to the Court and that 
it does not apply. to a certified copy when the original document is not before the 
Court. In .coming to that conclusion, the learned Judge followed the decision of 
Basant Singh v. Brijraj Saran Singh*. So far as that part of the decision is concerned, 
it must be held unexceptionable. But it must be pointed out that the mortgage-deed, 
on which the plaintiff relied in that case, was of the year 1891, and the Transfer of 
Property Act having been applied to the Presidency of Bombay in 1893, the 
mortgage-deed in that case was not required by law to be attested, and the plaintiff, 
who relied upon a certified copy of the mortgage-deed, could prove execution of the 
deed by merely relying upon the certificate of registration under the Registration — 
Act. But, the attention of the Court does not appear to have been drawn to the ` 
provisions of s. 60 of the Registration Act, Mr. Justice Chagla observed in the 
course of his judgment (p. 117); 
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"# |, All thatthe Indian Evidence Act does is that it permits secondary evidence to be given 
of a registered document because it is a public document within the meaning of s. 74, and under 
8. 77 it provides that certified copies may be produced in proof of the contents of the public 
documents. All that a certified copy does is that it authenticates the genuineness of the copy. 
‘The Court presumes that the original document had the same contents as the copy. It certainly 
does not prove the actual execution of the original document,” 


It was also observed in an earlier part of the judgment (p. 117): 

“... The question is whether by producing a certified copy of this registered document can 

it be said that the plaintiff has proved that the mortgage-deed was executed by the mortgagor ? 
This is a certified copy of the original mortgage-deed which was entered in the book kept in the 
office of the Sub-Registrar. Therefore if the book from the Sub-Registrar’s office had been pro- 
duced, the copy in that book would certainly be more than thirty years old. The Indian Evidence 
Act and algp s. 57, sub-cl. (5), of the Indian Registration Act, make it permissible for a party, 
instead of producing the original puolic document, to prove that public document by a certified 
copy; and, therefore, I will assume that the copy which the plaintiff proved was a copy more 
than thirty years old,” 
It doesnot appear to have been argued that a certified copy of a registered instrument 
dos not merely establish the contents of the original document of which it purports 
tobe a certified copy, but by reason of the provisions contained in ss. 58, 59 and 60 
of the Indian Registration Actit enables a party to prove that the facts mentioned 
in the endorsement referred to in s. 59 have occurred as therein mentioned, and that 
one of the facts which is included in the endorsement is the admiasion of the signature 
by the executant of the document, 

The other case is Pandappa Mahalingappa v. Shivlingappa'. That is a judgment 
of Mr. Justice Lokur. The learned Judge, on @ consideration of the authorities of 
this and other Courts and after referring to the judgment of the Privy Council in 
Basant Singh v. Brijraj Saran Singh, observed that a presumption of due execution 
in respect of a document which is by law required to be attested cannot ba raised 
merely by production of a certified copy of that document, but that relying upon the 
certificate of registration it would be open to the party who has produced the copy 
to prove that the signature on the original was admitted by the executant in the 
presence of the Registrar and from that circumstance to ask the Court to presume 
that the document was signed by that person. If, for establishing the transaction 
which is incorporated in the document, mere admission of the signature is neces- 
sary and no further requirement hasto be proved, the party relying upon the 
certified copy would, in the view taken by the learned Taie, be entitled to succeed. 
In the case before Mr. Justice Lokur the mortgage was of the year 1878 and the 
plaintiff sought to rely, in proof of the mortgage, upon a certified copy of the mortgage- 
deed. For proving due execution of a mortgage-deed of the year 1878 proof of 
attestation was’ not necessary, and Mr. Justice Lokur held that the certificate 
of registration was sufficient to prove due execution of the mortgage-deed. 
The question whether a presumption under s. 90 of the Evidence Act in respect 
of a deed which was by law required to be registered and also required by law to be 
attested arose before Mr. Justice Dixit in Mahamad Saheb v. Kamal.* The learned 
Judge pointed out in that case that the presumption raised by s. 90 ofthe Evidence 
Act of due.execution of ẹ document does not apply to a certified copy of a document 
required by law to be executed and attested. In Mahamad Saheb’s case the mortgage- 
deed was of 1896, ie. after the Transfer of Property Act was applied to the 
Bombay Presidency, and the mortgage-deed was required by law to tie attested. 
The learned Judge held that, even if the presumption under as. 58, 59 and 60 of the 
Registration Act arose in favour of the mortgagor, and by the presumption the’ 
signature of the mortgagor may be deemed to be established, the presumption under 
s. 90 of the Evidence Act about due attestation of the document could not be raised 
when the original was not produced and merely a certified copy of the document 
was produced. It does not appear that in that case any notice to produce the original 
document was served and no attempt to rely upon the presumption arising under 
s. 89 of the Evidence Act was made. In the present case, however, the plaintiff 
is not only entitled to rely upon the presumption under s. 60 of the Registration Act, 
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but she is also entitled, for reesons already stated, to rely upon the presumption 
arising under s. 89 of the Evidence Act; and by the combined operation of those two 
presumptions the plaintiff hes, in my judgment, proved that the document was duly 
executed in the manner required by law. 
I, therofore, agree with the order proposed by my learnsd brother. 
Appeal allowed. 





ORIGINAL CIVIL. 


Before Mr. Justice Tendolkar. 

SPECIAL LAND ACQUISITION OFFICER, BOMBAY CITY AND BOMBAY 

SUBURBAN DISTRICT v. KALYANJI DEWJI DHARSI.* 

Land Acquisition Act (I of 1894), Secs. 23, 18, 9—Claim for damages under any of heads Secondly to 
Sixthly in s. 23(1) not put forward before Collector—Whether such claim can be put forward by 
claimant upon reference to Court—Whether open to Collector of his own motion to consider 
whether claimant has sustained damage under any of such heads—Damage sustained at time of 
possession referred to in 8. 23. : 

Where a claim for damages of the nature contemplated§fin the grounds secondly” to 
“gixthly” in s. 28(I) of the Land Acquisition Act, 1894, is not put forward before the Col- 
lector under s. 9(2) of the Act, it cannot be allowed to be put forward forthe first time upon 
a reference under s. 18 of the Act. 

The claimant must, in the first instance, if he wishes to claim damages under any of the 
heads “secondly” to “sisthly” enumerated in s..28 of the Act, make such a claim when he puts 
forward a claim under s. 9(2). If he fails to do so, it is not open to the Collector to.consider 
of his own motion whether the claimant has sustained damage under any of the sub-heads 
“secondly” to “sixthly’’ desoribed in s. 28. Before the Collector's award is made the Collector 
may allow the claimant to amend his claim by giving particulars as regards any alleged 
damage, and if he does s0, the Collector may proceed to adjudicate upon it; but in the absence 
of an adjudication as regards damages sustained by the claimant, no question can arise of the 
elaimant coming to Court on a reference and claiming that damage has been sustained by him, 

Secy. of State v. Dinshaw,! dissented from. ; 

Land Acquisition Officer v. Hiranand? and Secy.of State v. Subramania,’ referred to. 

When s. 23 of the Land Acquisition Act, 1951,.refers to damage sustained at the time of 
possession, it can only be such damage as can have been reasonably anticipated at or before 
the time of making the award. i ' 

By Government Notifications dated February 15, 1945, and December 18, 

1945, published under ss. 4 and 6 of the Land Acquisition Act, 1894, certain lands 

belonging to M. G. Raval, D. V. Mody and J. D. Mody (claimants in reference 

No. 9 of 1958) were notified for acquisition on behalf of the Bombay Municipal 

Corporation, for shifting cemeteries at Haines Road in connection witb the 

proposed Love Grove Outfall Works in the Bombay city. The lands which were 

situated at Worli Lower Parel Division admeasured 2,434 square yards and on 
the west were bounded by land which was owned by two of the claimants and one 

J.V.Mody. Before the Special Land Acquisition Officer, Bombay City and Bombay 

Suburban District, the claimants putin aclaim for compensation at the rate of Rs. 85 

per square yard. The Officer declared his award on May 4, 1951, by which he granted 

compensation at the rate of Rs. 7 per square yard. On June 12, 1951, the claimants 

made an application to the Officer for a reference to the High Court under s.18 

of the Act, stating that they objected to the amount of compensation awarded on 

the ground that it was inadequate. At the hearing the claimants urged that as 
the land was acquired for use as a cemetery such user would injuriously affect 
the value of the remaining land of the claimants and they, therefore, sought to 

prove that they had sustained damage by reason of the acquisition for such a 


purpose. 


* Decided, July 21/22, 1954. Land Acquisi- 1 [1988] A. I. R. Sind 21. 
tion Reference No. 7 of 1953 (with Land Ac- 2 an A. I. R. Sind 152. 
quisition References Nos. 8, 9 and 12of 1958). 8 [1930] A. I. R. Mad. 576. 
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K. J. Khandalawalla, with R. L. Dalal, for the Officer, in all the References. 

B. D. Boovariwalla, with V. J. Taraporewalla, for claimants Nos. 2 and 8, in 
L.A.R. No. 7 of 1928. 

M. P. Laud, for claimant No 1, in L.A.R. No. 7. of 1958 and for claimants, in 
L.A.R. No. 12 of 1958. 

Leo Rodrigues, for claimants, in L.A.R. No. 8 of 1938. 

N. A. Mody, for claimants, in L.A.R. No. 9 of 1958. 


TENDOLKAR J. Mr. Mody wishes to examine this witness further with regard 
to the damage sustained by the claimants by reason of the acquisition injuriously 
affecting other property of the claimants. The plea is that as theland was acquired 
for use as & cemetery or a burial ground, the vicinity of a cemetery or a burial 
ground would injuriously affect the value of the remaining land of the claimants. 

Mr. KWtandalwalla for the Special Land Acquisition Officer objects to such 
evidence being led on the ground that a claim for damages sustained by reason 
of the acquisition injuriously affecting the other property of the claimants was not 
put forward at any time before the Special Land Acquisition Officer and it cannot 
be allowed to be put forward for the first time upon a reference. 

Now, in so far as the facts of this reference are concerned, the claim put forward 
before the Special Land Acquisition Officer was put forward in a report of Messrs. 
V. M. Mody & Co., architects; and the report after citing various instances of sales 
of land concludes by asking for the land the flat rate of Rs. 85 per square yard 
as the price of land. There is not even the remotest suggesticn in the report 
that the claimants had suffered any damages of the kind now alleged. Then 
after the award was made, an application was made to the Special Land Acquisition 
Officer® for a reference to this Court. The application is dated June 12 and 
merely states that the claimants object to the amount of compensation awarded 
on the ground that the amount is inadequate. Annexed to this petition is what 
is intended to be the grounds of objection. There is no suggestion in these grounds 
that any damage of the kind now alleged was suffered by the claimants and that 
` they claimed any compensation in respect of such damage. Those being the facts, 
the question to consider is whether it is open to the claimants for the first time 
on this reference to allege and seek to prove that they sustained damage by reason 
of the acquisition injuriously affecting their other property. 

In order to determine this question, it is necessary to consider the scheme of 
the Act. Section 9 (2) provides that upon a public notice being given of inten- 
tion to acquire, the notice shall require all persons interested to appear 
before the Collector and 

“to state the nature of their respective interests in the land and the amount and particulars 
of their claims to compensation for such interest”. 
After this is done the Collector is directed by s. 15 to determine the amount of 
compensation in accordance with ss. 28 and 24. Section 28 sets out sertatim the 
matters which shall be taken into account in determining the amount of compen- 
sation. The first matter to be taken into account is the market value of the land 
at the date of the publication of the notification under s. 4(1), and the matters 
“secondly” to ‘‘sixthly’? enumerated in this section as matters which shall be 
taken into account are all different kinds of damage sustained by the person 
interested by reason of the acquisition. The matter ‘‘fourthly’’ enumerated 
relates to the damage sustained by reason of the acquisition injuriously affecting 
the claimant’s other property. While in every case there must of necessity be 
some market value of the land acquired, there need not be in every case damage 
under all or any of the heads ‘‘secondly’’ to ‘“‘sixthly” enumerated; and the only 
person who can be in a position to say that he has sustained damage by reason 
of the acquisition wculd obviously be the claimant, and he and he alone can 
be in a position to substantiate such a claim. It cannot be therefore that the 
Special Land Acquisition Officer, in the absence of any claim for damages hav- 
ing been put forward before him, can conceivably take into account any claim for 
damages in determining the compensation to be awarded ; and it appears to me 
to be plain that’ if a claimant desires to claim compensation on the basis of 
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damage sustained under any of the heads “‘secondly” to “sixthly” set out ins. 28, 
he must so state in the particulars of his claim which he is required to put in by 
reason: of s. 9(2) of the Land Acquisition Act. : 

Turning next to the section that deals with a reference to Court,s.18, that section 
provides that w here a person does not accept the award, he may apply for a reference, 
and sub-s. (2) of that section in terms states that the application shall state the 
grounds on which objection to the award is taken. Now, if a point has not been 
raised before the Land Acquisition Officer and has not been dealt with or 
determined by him, obviously no objection can arise in respect thereof. 
If the point has been raised and he has not dealt with it, the claimant 
may object to the failure of the Special Land Acquisition Officer to deal with 
it; but if it had not been raised at all by the claimant, I cannot see 
how he can possibly object to the Land Acquisition Officer not having tonsidered 
something which was not within the knowledge of the Land Acquisition Officer 
at all and which indeed was entirely within the knowledge of the claimants and 
which was never raised before him. Therefore, it appears to me that it cannot 
be open to a claimant to raise by way of a ground of objection to the award any 
matter which was not raised before the Land Acquisition Officer at all and not 
adjudicated upon by him. The jurisdiction of the Court upon a reference being 
made is to determine whether the objection is or is not well-founded and to uphold 
or to disallow such objection; and when the Court makes a final award, s, 26 in terms 
provides that the Judge shall specify the amount awarded under the first clause 
of sub-s. (1) ofs.28 and also the amounts if any respectively awarded under each 
ofthe other clauses of that section. It seems to me, therefore, upon a considera- 
tion of the relevent sections of the Act, unhampered by any decided cases, that 
the claimant must, in the first instance, if he wishes to claim damages under any 
of the heads “‘secondly” to “‘sixthly” enumerated ins. 28, make such a claim when 
he puts forward a claim under s. 9(2). If he fails to do so, I do not think it is 
open to the Collector to consider of his own motion whether the claimant has 
sustained damage under any of the sub-heads “‘secondly” to “sixthly” described 
in s. 28. It may be that before the Collector’s award is made the Collector may 
allow the claimant to amend his claim by giving particulars as regards any alleged 
damage, and if he does so, the Collector may proceed to adjudicate upon it; but 
in the absence of an adjudication as regards damages sustained by the claimant, 
in my opinion, no question can arise of the claimant coming to Court ona reference 
and claiming that damages have been sustained by him. Morcover, even assuming 
that it was possible for the claimant to put forward such a claim, in any event 
that claim must be made in the statement of objections to the award which is 
required to be made when an application for reference is made. The reference is 
not an independent proceeding for the p se of determining the amount of 
compensation payable. It is merely intended for the purpose of enabling the 
claimant to have his objections to the award adjudicated upon by a Court of law 
and not for the purpose of raising any fresh matter before the Court for the first 
time on a reference. 

Turning now to the decided cases which have been cited at the bar, Mr. Mody 
for the claimants has relied upon a decision of a division bench of the Judicial 
Commissioner’s Court at Sind reported in Secretary of State v, Dinshaw.t In 
that case what had happened was that the Collector in fixing the amount of 
compensation allowed a sum of Rs. 1,558 for injurious affection. The learned 
Judicial Commissioner increased this amount to Rs. 8,600, and the plea raised 
before the division bench was that it was not open to the Judicial Commissioner 
to disturb the award of the Land Acquisition Officer in respect of this claim because 
the claimants had never put in a specificclaim for allowancefor injurious affection. 
The learned Judges took the view thats. 9(2) did not require that the claimant 
should specify the amount he claims in respect of the six sub-heads enumerated 
in s. 28 and further held that failure to speeify the amount in respect of any sub- 
head of 5.28 was no bar to a Judge reviewing an award on a reference. Now, of 
course, the plea that the amount of compensation awarded bythe Collector for 
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injurious affection could not be increased because the claimant had put forward 
no claim before the Collector in respect thereof was, in my opinion, obviously 
untenable as the case clearly did not fall within s. 25(2). That sub-section deals 
with cases where an applicant has refused to make a claim to compensation and 
a claim to compensation does not cease to be a claim to compensation merely 
because it does not set out any one of the heads under which compensation can 
be given by reason of s. 28. Therefore, with respect to the division bench, they 
rightly negatived the contention that it was not open to the Judge to revise the 
amount awarded by the Collector in respect of allowance for injurious affection; 
but in so far as the judgment lays down that s. 9(2) does not require the claimant 
to set out the particulars of compensation under each of the heads of s. 28 of 
the Act, with respect to the learned Judges, I do not agree with that inter- 
' pretation. * In any event, so far as the case before me is concerned, even if that 
interpretation were right, and my view of s. 9(2) was not the correct view, the 
case which the division bench was dealing with was a case where the Collector 
had adjudicated upon a claim to damages whether or not it was put forward on 
behalf of the claimant, with the result that an objection could be made to such an 
adjudication and could be determined by a Judge upon a reference; and the case, 
therefore, does not, in my opinion, in any view help Mr. Mody in the present case, 
in which there is no adjudication by the Special Land Acquisition Officer of 
any claim to damages. 

Moreover, this decision of the Judicial Commissioner’s Court of Sind has been 
distinguished in a subsequent decision in Land Acquisition Officer v. Hiranand! 
where Davis C. J. points out (p. 152):— 

“But that case is not authority for the statement that if in reply to a notice under 8. 9 
of the Act, no claim at all has been made, for instance, under the item thirdly in S. 28, such a 
claim can be made for the first time on a reference to the Court.” 

_The learned Judge then sets out s. 9(2) and states (p. 152): 

“,..these particulars would relate to the matters set out in S. 28 of the Act.” 

Dealing thereafter with other sections of the Act the learned Judge points out 
(p. 158): 

“...We have not here a case where a question for compensation for injurious affection was 
raised by the claimant in pursuance to a notice under S. 9, or was raised before it wasconsidered 
by the Collector, and though it may be that a sentence may be taken from its context in the judgment 
of this Court reported in 27 S.L.R. 84 at p. 91 (This is the case reported in A.LR. 1988 Sind 21), 
to support the contention of the claimant, that compensation for injurious affection can and should 
be awarded to him, though the point was raised for the first time before the Court that is not the 
sense or the meaning of the judgment at all.” 

The learned Judge then proceeds to follow a decision of the Madras High Court, 
to which I will presently draw attention, in Secy. of State v. Subramania.? 
In that case Curgeven J. after considering the relevant sections of the Land 
Acquisition Act, observes (p. 577): 

“The proceedings before the Court (upon a reference) are thus of the nature of objections 

to the Collector’s award, and not a judicial inquiry independently undertaken into such questions 
as the claimant may raise. On this view, it would not be open to a claimant to make out a fresh 
case, whether by way of supplementary claims to compensation or otherwise.” 
With these observations I am in respectful agreement and in my view it is not 
open to a claimant for the first time upon a reference to claim any damages 
of the nature contemplated in the grounds “‘secondly” to “sixthly” described 
in 8. 28. 

When the Court rose for the day yestereday and after the judgment was part- 
delivered Mr. Mody for the claimants drew my attention to the fact that compen- 
sation which is ‘‘secondly” and ‘“‘fourthly” described in s.28 isfor damage sustained 
at the time of the Collector’s taking possession; and the point apparently made 
is that whereas, the Collector does not ordinarily take possession, except when 
resort is had to his special powers unders.17, until after the award is made these 
two grounds of danigge in any event willariseatadate subsequent to the making of 
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the award; and that being so the damages cannot possibly be claimed before the award 
is made or indeed before the Collector takes possession. The matter hasnot been argu- 
ed at the bar but prima facie there appears to be more than one‘answer to this conten- 
tion. In the first instance s. 28 deals with matters which are to be taken into 
consideration by the person making the award, viz. the Collector in the first 
instance, and once the award has been made, there can be no question of the Collector 
considering anything at all. Therefore, when s. 28 refers to damage sustained 
at the time of taking possession, it can only be such damage as can have been 
reasonably anticipated at or before the time of making the award. Of course 
inacasein which possession has been taken under the provision of s. 17 the damage 
may be actual and in other cases only prospective. But that does not prevent 
the claimant from claiming the damage which could have been reasonably foreseen 
before the date of the award. It is possible to conceive of cases, howgver, where 
the damage caused could not be so reasonably foreseen. What the remedy of the 
claimant would be in such a case, it is unnecessary to determine in these proceed- 
ings because it is not alleged in this case that any damage resulted whieh could 
not have been reasonably foreseen at or before the date of making the award. 
Such damage can certainly not be claimed upon a reference for the simple and 
ample reason that you can on reference only raise objections to the award of the 
Collector under s. 18; and if the damage could not even have been reasonably 
foreseen at the date of the award, certainly no objection can be raised to the 
award itself on the ground that such damage was not allowed. It is said that 
there is no wrong without a remedy, and it is quite possible that the general law 
confers upon the claimant power to recover in proper proceedings any damage 
that he may sustain by reasonof the acquisition which could not have been reason- 
ably foreseen at or about the time of the making of the award by the Collector 
and which could not therefore have been claimed before the Collector. 

I, therefore, uphold the objection and disallow any evidence to prove such 
damages. i 

, Order accordingly. 

Attorneys for Special Land Acquisition Officer: Little & Co. 

Attorneys for claimant: Minocher, Hiralal & Co.; Daphtary Fereira & Co; 
Ramanlal & Himatlal; Mulla & Mulla: Crawford Bayley & Co. 


Before Mr. Justice T'endolkar. 
JHAMANDAS RAMCHAND v. THE STATE OF BOMBAY.* 

Bombay Land Requisition Act (XXXIII of 1948), Sec. 4(3)—Bombay Renis, Hotel and Lodging 
House Rates Control Act (Bom. LVII of 1947), Sec. 6(8)(b)t—-Whether entire hotel or lodging 
house excluded from definition of “premises” in 8. 4(3) of Bombay Land Requisition Act. 

An entire hotel or lodging house is within the definition of the word ‘“‘premises’’ in s. 4(3) 
of the Bombay Land Requisition Act, 1948. 

Onn Miss D.K. Marsh was carrying on the business of a guest and lodging house 
under-the name and style of ‘‘Marsh Guest House” in a flat on the grund floor of 
a building at Colaba in Bombay. On October 6, 1951, Miss Marsh, by a deed of 
assignment, sold the business to Jnamandas Ramchand (petitioner) together with 
its goodwill and tenancy rights for Rs. 6,000. The petitioner continued the 
business by taking in boarders and on February 24, 1954, the State of Bombay 
(respondent) passed an order under s.6(4)(a) of the Bombay Land Requisition 
Act, 1948, requisitioning the premises. 

The petitioner applied to the High Court under art. 226 of the Constitution 
of India for an appropriate writ, direction or order against the respondent restrain- 
ing them from enforcing the order of requisition. 

The application was heard. 

* Decided, September 30,1954. 0,C.J, Mis- (b) any building or part of a building let 
cellancous Petition No. 127 of 1954. separately... .including.. . 

t The relevant section is as under :— (it) any furniture supplied by the landlord 
. “5. In this Act unless there is anything re- for use in such building pr part of a building 


p nt to the subject or context—.- but does not include a room or other ac- 
(3) “premises” means—..- commodation in a hotel or lodging house.” 
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- 8. V. Gupte with Dr. Zakaria, for the petitioner. 
M. J. Mistree, for the respondent. ° 


Texporrar J. This is a petition for an appropriate writ, direction or order 
against the State of Bombay restraining them from enforcing an order of requisi- 
tion dated February 24, 1954. 

The case of the petitioner is that one Miss Marsh was carrying on a guest and 
lodging house under the name and style of Marsh Guest House in flat No.8 on the 
ground floor of a building known as Jenkins House at Henery Road, Colaba. 
By a deed of assignment dated October 6, 1951, the said Miss Marsh sold the said 
business to fhe petitioner together with its goodwill and tenancy rights for a 
consideration of Rs. 6,000. The petitioner himself took in boarders after he 
became the owner of the said boarding house and the flat was being used as a 
lodging house all along right upto the time when the order of requisition was 
made. It is the petitioner’s contention that the flat having been used as a lodging 
house it did not constitute “premises” within the meaning of the definition of 
that word in the Bombay Land Requisition Act, 1948, and therefore the flat was 
not liable to be requisitioned. The Accommodation Officer, Mr. Kulkarni, in his 
affidavit points out that Miss Marsh was an employee in the G.I.P. Railway at 
all material times and therefore a Government employee, and as such she was 
not entitled to carry on any business. The tenancy of the flat originally stood 
in the name of the father of Miss Marsh and he by his letter dated November 
14, 1947, requested the trustees of the Indian Institute of Science who are the owners 
of the property to transfer the tenancy in the name of Miss Marsh in order to 
enable her to draw the house rent allowance from the Railway. He further 
points out that according to the terms of the lease granted by the Bombay Port 
Trust in respect of the land on which the building stands the premises could not 
be used ¢xcept as a private residence. He alleges that Miss Marsh being desirous 
of devising some method of by-passing the provisions of the Bombay Land Requisi- 
tion Act conceived of an idea of getting this flat registered under the Bombay 
Shops and Establishments Act, 1948, as a guest house and the alleged document 
of transfer was obtained by the petitioner in collusion with the said Miss Marsh 
in order to defeat the provisions of the Bombay Land Requisiton Act. 

Now, if it were material for the purposes of deciding this petiton to determine 
whether Miss Marsh conducted a lodging house in this flat, since the fact is denied 
by the Accommodation Officer, in the exercise of my discretion I would have 
refused to determine that question of disputed fact on a writ, and on that ground 
alone dismissed this petition; but in the view that I take of the law, the question 
really becomes irrelevant. What is urged on behalf of the State of Bombay by 
Mr. Mistree is that assuming that these premises were used as a lodiging house, 
they are still within the definition in the Bombay Lend Requisition Act, 1948. 

Now, the relevant definition is to be found in s. 4(3) and is as follows: 

“Premises means any building or part of a building let or intended to be let separately in- 
cluding— 

(i) the garden, grounds, garages and out-houses, if any, appurtenant to such buildings, or 
part of a building, 

(ii) any fittings affixed to such building or part of a building for the more beneficial enjoy- 
ment thereof, 
but does not include a room or other accommodation in a hotel or lodging house.” 
Now, on the one hand it is contended by Mr. Gupte that what is taken out of the 
definition of ‘‘premises’’ is not only ‘‘a room or other accommodation in a hotel 
or a lodging house” but even the whole hotel or lodging house, whilst what is 
contended by Mr. Mistree is that the whole hotel or a lodging house falls within 
the definition, and all that is taken out is “a room or other accommodation in 
such hotel or lodging house”. It seems to-me that the contention of Mr. Mistree 
is well founded. In the first instance in defining “‘premises” in the earlier part 
of the definition the Legislature has mentioned “‘a building” in contra-distinction to 
“a part of a building,” and therefore the Legislature clearly had in mind the distine- 
tion between a whole and its part, and where it desired that both the whole and/or 
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the part should fall within the definition, they clearly enumerate both the whole 
and the part separately. When we come to the exclusion clause, following the 
same analogy, if the Legislature intended that what should be excluded is a hotel 
or a lodging house or a room or other accommodation in a hotel or lodging house, 
one would have expected the Legislature to use the language ‘‘but does not include 
a hotel or lodging house or a room or other accommodation in a hotel or lodging 
house.” It is true to say that if a single room or other accommodation cannot 
be requisitioned, it seems somewhat odd that the Legislature should authorise 
the requisition of an entire set of rooms or the entire accommodation in a hotel 
or a lodging house; but that is a question of policy of the Legislature with which 
I am not concerned. The emphasis laid in the first part of the definition on ‘‘a 
building or part of a building” and the absence of similar phraseology in the 
exclusion clause leads me to the conclusion that an entire hotel or lodging house 
is within the definition of the word “‘premises” in the Bombay Land Requisition 
Act, 1948. 

In this connection one may usefully look at the analogous provisions of the 
Bombay Rent Control Act, 1947. The definition of ‘‘premises” given in s. 5(8)(b) 
of the Bombay Rent Control Act, 1947, is in all essential particulars the same as 
under the Bombay Land Requisition Act, 1948, except that there is included in 
the definition of the word ‘“‘premises” in the Rent Act “Any furniture supplied 
by the landlord for use in a building or part of a building.” The distinctionisnot 
material for the purpose of construction of the words ‘‘but does not include a room 
or other accommodation in a hotel or lodging house.” One may well turn to the 
Bombay Rent Control Act, 1947, to consider what those words mean in that statute. 
Now, for the purpose of controlling rents in Bombay the Legislature enagted the 
Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, the Act, having 
been published after receiving the assent of the Governor General in the Bombay 
Government Gazette on January 19, 1948. The scheme of the Act is that the rents 
of rooms or other accommodation in a hotel are controlled under the provisions 
of Part III of the Act, while rents of all other premises are controlled by Part IT 
which deals with tenants of ‘‘premises.” Part III does not include within its 
scope the entire hotel or lodging house; and there can be no doubt that if such a 
hotel or lodging house was run in premises which were taken on lease by the 

roprietor of the hotel or lodging house the entire hotel or lodging house would 

e “premises” within the meaning of the Bombay Rent Control Act, 1947, and were 
never intended to be excluded from the definition of the word ‘‘premises”’ in that 
Act so as to deprive the tenant thereof of the benefits of the Act. The words, 
therefore, in s. 5(8)(b) in the definition of “premises” in the Bombay Rent Control 
Act, viz. “but does not include a room or other accommodation in a hotel or 
lodging house” quite clearly and without question refer not to the entire hotel 
or lodging house but to only a room or any other accommodation in it separately. 
There is no reason, therefore, why identical words used in the Bombay Land Requi- 
sition Act by the Legislature which must be deemed to know the use of these words 
in a prior Act should not be taken to mean the same thing. I am, therefore, of 
opinion that an entire hotel or lodging house is not excluded from the definition 
of ‘‘premises’? under the Bombay Land Requisition Act, and therefore whatever 
may be the merits in the other contentions of the petitioner, they do not arise for 
determination on this petition. The declaration of vacancy made by the State 
of Bombay with regard to the premises is final and conclusive and the flat being 
‘‘premises”’ within the definition of the Bombay Land Requisition Act, it has been 
properly requisitioned. 

The result, therefore, is that the petition fails and must be dismissed with costs. 


Petition dismissed. 


[Editor's Note : Petitioner's appeal (O. C. J. Appeal No, 718 of 1954) was dismissed (Chagla 
C, J. and Desai J.) with costs on April 7, 1935.] 
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° l Before Mr. Justice Tendolkar. 
K. L. GAUBA v. J. VASICA.* 


Legal Practitioners (Fees) Act (XXI of 1926), Secs. 3, 2(a)(b), 4, 5—Indian Bar Councils Act 
(XXXVI of 1926), Sec. 9(2) (a), Rules framed under r. I(iii)t—Bombay High Court Rules, 
Part I, r. 40¢t—-Bombay Bar Association Rules, r. 19—Barrister-at-Law enrolled as advocate 
on Original Side of Bombay High Court—Sutt filed by such Barrister in Bombay High Court to 
recover fees for appearing, acting and pleading for defendant in Bombay Magistrate’s Court and 
Simla High Court—Whether plaintiff entitled to maintain suit—Construction of word ‘act’ in 
8. 3 of Act XXI of 1926—Whether rules of Bombay Bar Association can be given effect in Court 


of law. 


Section 8 of the Legal Practitioners (Fees) Act, 1926, provides that any legal practitioner 
who does not only plead or agrees not only to plead shall be entitlec to enter into a contract 
for his fegs. If he only pleads, he cannot enter into such a contract, or having entered into one, 
cannot seek to enforce it by legal proceedings ; but if he does anything more than pleading, 
he is entitled to sue not only for the part of his work which constitutes acting in the tech- 
nical sense but for the entire work done by him. 

The word “act” used in s. 8 of the Legal Practitioners (Fees) Act, 1926, must be read in 
the light of s. 2(6) of the Act, and, therefore, wherever the word ‘‘acts’’ is found, the words 
“who does not only plead” must be substituted. 

Nihal Chand Shastri v. Dilawar Khan, dissented from. 

There is nothing to prevent a barrister practising in India in a Court in which the dual sys- 

tem does not exist from entering into a contract for his fees or adopting legal proceedings to 


enforce such a contract. 


Nihal Chand Shastri v. Dilawar Khan’, agreed with. 
The Queen v. Doutre, * explained. 
e Smith v. Guneshee Lal, ? referred to. 
A rule of the Bombay Bar Association cannot have the force of law and cannot be given 


effect to in a Court of law. 


A barrister-at-law, enrolled as an advocate on the Original Side of the Bombay High 
Court, filed a suit in the Bombay High Court for recovery of his feee from the defendant for 
having appeared, acted and pleaded for him in the Chief Presidency Magistrate’s Court at 


Bombay and in the Simla High Court. 


On the question whether the plaintiff, being a 


barrister, was entitled to maintain the suit:— 

Held, that under the Legal Practitioners (Fees) Act, 1926, the plaintiff had a right to con- 
tract for his fees and to enforce his claim in Court by appropriate proceedings, 

that the plaintiff was not under a personal disability which prevented him from contract- 
ing for his fees or enforcing his claim by instituting legal proceedings, and, 

that, therefore, the plaintiff’s suit was maintainable. 

OnE J. Vasica (defendant) engaged the services of K. L. Gauba (plaintiff), 
who was a barrister-at-law and an advocate of the Bombay High Court, to appear, 
act and plead for him in the Simla High Court. On January 16, 1951, the plaintiff 
filed the present suit in the Bombay High Court against the defendant to recover 
from him Rs. 27,650 due to the plaintiff as his fees for his professional services. 
A preliminary issue was raised by the defendant as to whether the plaintiff being 
a barrister was entitled to maintain his suit. 


A. R. Malhotra, with M. G. Mani, for the plaintiff. 
H. D. Banaji, with M. P. Laud, for the defendant. 


* Decided, February 10, 1955. O. C. J. 
suit No. 88 of 1951. 

The relevant rule is as under :— 

“1, Subject to the conditions hereinafter 
prescribed, the following persons shall be quali- 
fied to present an application for being ad- 
mitted as Advocates of the High Court of 
Bombay : aes 

(tit) a Barrister of England or Ireland or a 
member of the Faculty of Advocates in Scot- 
land ;....” 

+t The relevant rule runs thus : 

40. Advocates not to act except in some mal- 
ters.—{1) Advocates shall not (except for an 
insolvent in the Insolvency Court or for 4 





prisoner in the Criminal Court or for a party in 
an Income-tax matter) act for a party in any 
matter on the Original Side of this Court or in 
any appeal from such matter. 

2) Advocate to be instructed by Attorney 
except in some matters.— Advocates may appear 
and plead in any suit or matter on the Original 
Side or in any appeal from such suit or matter, 
but not (except for an insolvent in the Insol- 
vency Court or for a prisoner in the Criminal 
Court or for a party in an Income-tax matter) 
unless instructed by an Attorney of this Court. 


1 (1988) I. L. R. 55 All. 570, F.B. 
2 (1884) 9 App. Cas. 745. 
8 (1871) 3 N. W. P. H. C. R. 88. 
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M. P. Amin, Advocate General, for the Bar Association. $ 

TENDOoLKAR J. This is a suit filed by a barrister-at-law for the recovery of 
his fees. The work in respect of which these fees became payable was done by 
him partly in the Chief Presidency Magistrate’s Court at Bombay and partly 
in the Simla High Court, and he appeared, acted and pleaded for the defendant 
in all these matters. 

A preliminary issue, being issue No. 2, has been raised as to whether the plaintiff 
being a barrister is entitled to maintain this suit. As this issue was of considerable 
importance to the Original Side Bar, I directed that a notice be given to the Advocate 
General and the Bar Association, and in response to the notice the Adoycate General 
has appeared at the hearing of this issue. 

Now, it is common ground that the plaintiff who is a Barrister wag enrolled as 
an advocate on the Original Side of this High Court in March 1948. Section 9 
of the Bar Councils Act empowers the Bar Council, with the previous sanction of 
the High Court, to make rules to regulate the admission of persons to be advocates 
of the High Court; and sub-cl. (2)(@) in particular empowers the Bar Council to 
provide for the qualifications to be possessed by persons applying for admission 
as advocates. In exercise of the power conferred upon it, the Bar Council has 
framed rules which are published in the Bombay Government Gazette, Part I, dated 
August 8, 1940. Rule 1(iii) provides inter alia that a barrister shall be qualified 
to present an application for being admitted as an advocate of the High Court of 
Bombay, and it is under this rule that the plaintiff bas been enrolled as an advocate. 
It is further to be noticed that so far as‘the Original Side of the High Court is 
concerned, r. 40 of Part I of the High Court Rules provides that advocates shall 
not, except in certain matters which are specifically excepted, act for a ‘party in 
any matter on the Original Side of this Court or in any appeal from such matter. 
It is also admitted that the plaintiff is a member of the Bombay Bar Association 
and the rules of that Association contain as r. 19 the following rule: 

“The rules of etiquette governing the English Bar printed in the Annual Practice 1980 pages 
2400-2425 shall apply to members in so far as they are not inconsistent with the aforesaid rules 
or with established local practice.” 

Now, it is common ground that a barrister practising in England can generally 
speaking only plead and not act, he cannot sue for his fees nor can he be sued for 
negligence by his client; and the plea advanced on behalf of the defendant in the 
present case is that since the plaintiff is a barvister he is not entitled to sue for his 
fees. ` 
Now, the proper approach in determining the right of the plaintiff to sue is to 
look at the relevant provisions of Indian law in the first instance; and those are 
to be found in the Legal Practitioners (Fees) Act, 1926. Section 2(a) provides 
that the expression ‘‘legal practitioner” shall have the same meaning in this Act 
as it has in the definition given in s. 8 of the Legal Practitioners Act, 1879. When 
one turns to s. 8 of the Legal Practitioners Act of 1879, the definition is as follows : 

“ Hegal practitioner’ means an advocate, vakil or attorney of any High Court, a pleader, 
mukhtar or revenue-agent.”’ 

It is undeubted that the plaintiff is a ‘legal practitioner” within this definition. 
Then s. 8 of the Logal Practitioners (Fecs) Act provides as follows: 

“Any legal practitioner who acts or agrees to act for any person may by private agreement 
settle with such person the terms of his engagement and the fee to be paid for his professional 
services.” 

And s. 4 provides that such a legal practitioner shall be entitled to institute and 
maintain legal proceedings for the recovery of aed fees due to him. Section 5 
provides that the legal practitioner in his turn js liable to be sued for negligence. 
It is clear, therefore, that to the extent to which the plaintiff “acted” oragreed to 
“act” forthe defendant, he was competent to contract for his fees and can enforce 
his claim for the fees in legal proceedings, whilst at the same time he incurs the 
liability to be sued for negligence by his client. It must be noticed in this connection 
that the plaintiff in his plaint in terms pleads that he was engaged to appear, 
act and plead for the defendant; and normally a distinction has been made between 
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acting and pleading, particularly on the Original Side of this Court where the dual 
system exists and the advocates on the Original Side only plead while the attorneys 
act. Mr. Banaji for the defendant has urged that notwithstanding the provisions 
of the Legal Practitioners (Fees) Act the plaintiff is not entitled to sue for his fecs 
because he is under a personal disability by virtue of being a barrister. He has also 
urged that in any event the Legal Practitioners (Fees) Act only applies to his 
remuneration for ‘‘acting’”’ and not for pleading, and since he both acted and pleaded 
for the defendant in this suit, his claim can only be good, if at all, to the extent to 
which it relates to his acting for the defendant. 

. Now, it appears that in the case of Nihal Chand Shastri v. Dilawar Khan’ a 
Full Bench of the Allahabad High Court took the view that the Legal Practitioners 
(Fees) Act of 1926 draws a distinction between fees for “acting” and “‘pleading”, 
and the Fifll Bench also took the view that if they had been obliged to hold that a 
barrister with whom they were concerned in that case could not contract for any 
fees for pleading or in any event could not sue for any fees for pleading, it would 
have been necessary to apportion the fees between acting and pleading. With 
respect to their Lordships who took that view, I am unable to agree that the 
Legal Practitioners (Fees) Act distinguishes between ‘‘acting’”’ and “pleading” 
in that manner at all. The word ‘‘act’’ used in s. 8 must, in my opinion, be read 
in the light of s. 2(b) which is as follows : 

“A legal practitioner shall not be deemed to ‘act’ if he only pleads, or to ‘agree to act’ if 

he agrees only to plead.” 
Therefore, wherever we find the word ‘“‘acts’’ we must substitute the words ‘‘who 
does not only plead.” So read, s. 8 provides that any legal practitioner who does 
not only plead or agrees not only to plead shall be entitled to enterinto a contract for 
his fees. If he only pleads, he cannot enter into such a contract, or having entered 
into one, cannot seek to enforce it by legal proceedings ; but if he does anything 
more than pleading, he is entitled to sue not only for the part of his work which 
constitutes ‘acting’ in the technical sense but for the entire work done by him; 
and in my opinion, therefore, the second contention of Mr. Banaji that under the 
Legal Practitioners (Fees) Act, if it were applicable, the plaintiff can only sue for 
such portion of his fees as are properly apportionable to ‘‘acting” as against 
“pleading”? is not sustainable. The main question, therefore, that I haye to 
determine is whether the plaintiff is under a personal disability to sue for fees, 
because unless he is, it appears to me that under the Legal Practitioners (Fees) 
Act he has a right to contract for his fees and to enforce his claim in a Court of 
law by appropriate proceedings. 

Reliance is placed by Mr. Banaji on certain observations of their Lordships of 
the Privy Council in the case of The Queen v. Doutre,? which was decided by a 
distinguished array of eminent Law Lords, viz. Lord Watson, Sir Barnes Peacock, 
Sir Robert-P. Collier, Sir Richard Couch and Sir Arthur Hobhouse. The judgment 
of their Lordships was delivered by Lord Watson and the passage on which rcliance 
has been placed is in the following terms (p. 752) : 

‘*...A member of the Bar of England, in accordance with the law of that country and the rules 
of the profession to which he belongs, renders, and professes to render, services of a purely hono- 
rary character. If, in his professional capacity as an English barrister, he accepted a retainer. to 
appear and plead before commissioners or arbitrators in a foreign country, by whose law counsel 
practising in its regular courts were permitted to have suit for their fees, that should not give him 
a right of action for his honoraria. His client would have a conclusive defence to such an action, 
on the ground that he was employed as a member of the English Bar, and, by necessary impli- 
cation, upon the same terms as to remuneration upon which members of that Bar are understood 
to practise.” 

These observations read without their context no doubt lend support to the sub- 
mission made by Mr. Banaji that an English barrister carries with him the disability 
that he cannot sue for his fees, wherever he practises. But it is obvious that the 
observations must be read in the context of the case, and when so read it will be 
realised that they are not susceptible of that meaning. The question which their 
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Lordships were dealing with arose in the following manner. A member of the 
Quebec Bar, which was a section of a body of legal practitioners incorporated by 
chap. 72 of the Consolidated Statutes of Lower Canada under the title of the ‘“‘Bar 
of Lower Canada,” had been engaged by the Government of Canada as one of their 
counsel to appear before the Fishery Commission which was sitting in Nova Scotia. 
According to the law of Quebec a member of the bar was entitled to sue for and 
recover his fees. A part of his fees were paid by the Government of Canada and 
with regard to the -balance the counsel presented a petition under the Canada 
Petition of Rights Act, 1876, and claimed the fees from the Crown. The Supreme 
Court of Canada consisting of six Judges was equally divided, as various ques- 
tions of law were raised and each one of the Judges appears to have taken the view 
that on one question or the other the claim could be disposed of. “The petition 
had originally been decreed, and as the Supreme Court was equally divided, the 
appeal was dismissed. The appeal before their Lordships of the Privy Council 
was filed by the Government of Canada. Now, the plea that was advanced 
before their Lordships was that although according to the law of Quebec a member 
of the bar could contract for his fees and sue for them, according to the law of 
Ontario which was the seat of the Canadian Government as well as according to 
the law of Nova Scotia where the work was to be done by the counsel and where 
the Commission was to meet, a member of the Bar could not sue for his fees, the 
plea being that where the Common law of England prevailed, the members of the 
Canadian Bar could not have any action for their fees nor could they make a valid 
agreement as to their fees unless the right had been conferred upon them by the 
statute. In dealing with these contentions Lord Watson pointed out that were it 
necessary to decide these points, questions of much nicety would arise, and in 
particular his Lordship pointed out (p. 751): 

“Their Lordships are willing to assume that the law of England, go far as it concerns the 

right of the Bar of England to sue or make agreements for payment of their fees, was rightly ap- 
plied in the case of Kennedy v. Broun}; but they are not prepared to accept allthe reasons which 
were assigned for that decision in the judgment of Erle, C. J. It appears to them that the decision 
may be supported by usage and the peculiar constitution of the English Bar, without attempting 
to reat it upon general considerations of public policy. Evenif these considerations were admitted, 
their Lordships entertain serious doubts whether, in an English colony where the common law of 
England is in force, they could have any application to the case of a lawyer who is not a mere Ad- 
vocate or pleader, and who combines in his own person the various functions which are exercised 
by legal practitioners of every class in England, all of whom, the Bar alone excepted, can recover 
their fees by an action at law.” 
It is clear, therefore, that in so far as their Lordships express any opinion at all 
on the disability under which a member of the English bar practising in an English 
Colony where the Common law of England is in force, their Lordships entertain 
serious doubts as to whether the law that he cannot sue for his fees would have any 
application when he not only pleads but acts and pleads in the Colony. Having 
pointed this out, however, their Lordships proceed to state that it is unnecessary 
to determine this question because their Lordships took the view that the right of 
the counsel to sue for remuneration did not depend either upon the place where the 
employment was given, viz. Ontario or upon the law of the place where the work 
was done, viz. before the Commission at Nova Scotia. Then Lord Watson 
proceeds to observe (p. 752): ; 

“,,.When, an advocate or other skilled practitioner is, by law and the custom of his profession, 
entitled to claim and recover payment for his professional work, those who enagage his services 
must, in the absence of any stipulation to the contrary, express or implied, be held to have em- 
ployed him upon the usual terms according to which such services are rendered. That is the im- 
plied condition of every contract of employment which is silent as to remuneration; and it is a 
condition dependent upon the professional statute and rights of the person employed, and not upon 
the law of the place where his service3 are to be given, so long as he is employed in his pro- 
fessional capacity.” 

And thereafter follows the passage which I have set out above on which Mr. Banaji 
has relied. Read in this context the passage can only have one meaning. It 
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does not refer to members of the English’bar who ordinarily practise outside 
England; but it refers to members of the bar of England, i.e. those who ordinarily 
practise in England. If any one of such persons was to be employed for doing 
any legal work in a foreign country, then notwithstanding the fact that the law of 
such country permitted a lawyer to file a suit for his fees, the English barrister 
would not be entitled to sue for his fees, because those who engage the services 
of the English barrister must be held to have employed him upon the usual terms 

according to which his services are rendered in England. On that basis their 
Lordships held that the counsel must be deemed to have been employed for work 
in Nova Scotia under a contract made in Ontario on the usual terms on which he 
rendered hig services in Quebec; and since the Quebec law allowed him to sue for 
his fees, he was entitled to sue for his fees. I am, therefore, quite unable to read 
the passage on which Mr. Banaji has relied as laying down the broad proposition 
that a barrister who does not ordinarily practise at the English bar but has got 
himself enrolled in another country carries with him a personal disability not to 
sue for his fees in any circumstances. 

What the position would be with regard to work done on the Original Side of the 
High Court where a barrister enrolled as an advocate can only plead and not act 
except in certain specified cases, I am not called upon to determine and I do not 
wish to determine in this case. I am dealing here with work done in relation to a 
litigation which was not on, the Original Side of the High Court; and in respect of 
such litigation it does not appear to me that a barrister of England merely by 
reason, of the fact that he has been called to the bar in England and has availed 
himself of such call for being enrolled as an advocate in India is under a personal 
disability which prevents him from contracting for his fees or enforcing his claim 
by instituting legal proceedings. 

The Advocate General has advanced a somewhat different argument and his 
plea is that where a client engages a barrister who practises ordinarily on the 
Original Side of the High Court and is enrolled as such, he must be deemed to have 
employed him upon the usual terms according to which such services are rendered 
on, the Original Side, and since on the Original Side of the High Court there is a 
dual system and an advocate can, only plead and not act and consequently therefore 
he fulfils the same function as a barrister does in England, he cannot contract 
for his fees or sue for them; and therefore if he is employed to do work outside the 
Original Side of the High Court, on the analogy of an English barrister being 
engaged for work in a foreign country he cannot sue for his fees. Now, as I have 
said earlier, I do not wish to determine more than is necessary in this case, and 
I do not wish to determine whether an English barrister who practises on the 
Original Side of the High Court, can or cannot sue for his fees, But assuming 
that he cannot, that can at best be in relation to work where he pleads only and 
does not act. Indeed it would appear prima facie that the provisions of the Legal 
Practitioners (Fees) Act, 1926, cannot apply to services so rendered by an advocate 
because that Act does not empower an advocate to contract for his fees for pleading 
only; but it seems to me difficult to hold that because the plaintiff is enrolled on 
the Original Side of the High Court, where he is not allowed to act but can only 
plead, when he is by statute allowed to practise in other Courts both in the sense 
of acting and pleading, he is‘ precluded from suing for the fees. If a barrister 
does not carry with him the disability that he shall not act from which he suffers 
in England, there is no particular reason why the disability that he cannot sue 
for his fees be imposed or the right that he shall not be sued for negligence which 
is enjoyed by a barrister in England should be conferred on him. In my opinion, 
therefore, the argument that because he is an advocate (O.S.) who in his practice 
on the Original Side of the High Court cannot act an eae cannot sue he 
cannot sue for his fees for work done outside the Original Side of the High Court 
has no substance in it. 

So far as the decisions which are relevant for determining the issue before me 
are concerned, there are in, the first instance certain decisions under the Stamp Act 
in which it has been held that a receipt given by a barrister for fees is exempt from 
stamp as the fee is an honorarium only; and there is also a decision in Smith v. 

L. R60. 
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Guneshee LalP in which it was held that a barrister advocate cinnot sue for his 
fees. All these decisions were considered by the Full Bench of the Allahabad 
High Court in Nihal Chand Shastri v. Dilawar Khan, and the Full Bench came to 
the conclusion that those cases had been wrongly decided and that in any event 
so far as a barrister practising in Allahabad was concerned, where a dual system 
does not exist, the rule that a barrister cannot sue did not apply to him. In my 
opinion the position of a barrister enrolled on the Original Side of the High Court 

. whilst practising not on the Original Side but elsewhere is exactly similar to 
the position of a barrister practising in Allahabad where the dual system does not 
exist; and with respect to the Full Bench, I am in agreement with the view taken 
by the Full Bench that there is nothing to prevent a barrister practising in India in 
a Court in which the dual system does not exist from entering into a contract for 
his fees or adopting legal proceedings to enforce such a contract. Thet decision 
was given in 1988 and I am not aware of any later decision of any other High Court 
in India taking a contrary view. 

A reference was made in the arguments by Mr. Banaji to r. 19 of the rules of the 
Bombay Bar Association which I have set out earlier in my judgment. No 
doubt the Bar Association has chosen to adopt the rules of etiquette of the English 
Bar in so far as they are not opposed to any local practice; but I cannot see that 
a rule of the Bar Association can have the force of law or can be given effect to in 
a Court of law. If the Bar Association is of opinion that any of its members is 
contravening the rule, it is a matter between the Association and such member; 
but a Court cannot take cognizance of the rules of a private body and seek to 
enforce those rules. That would be giving to those rules the effect of legislation 
which they undoubtedly are not. That rule, therefore, appears to me to be quite 
irrelevant for purposes of determining the issue before me. 

The result, therefore, is that issue No. 2 shall be answered in the affirmative. 


Order accordingly. 
Attorneys for plaintiff: Shastri & Co. 
Attorneys for defendant: Vachha & Co. 


Before Mr. Justice Desai. 
CHANDRABHAGABAI RAJARAM PATIL v. RAJARAM J. PATIL.* 
Bombay Hindu Divorce Act (Bom. XXII of 1947), Sec. 3(2)—Bombay Prevention of Hindu Bigamous 
Marriages Act (Bom. XXV of 1946)—Suit by plaintiff wife for divorce under s. 8(2) oy Act 
XXII of 1947—Plaintiff loving and cohabiting with husband for ten years after his second 
marriage—Whether condonation of alleged matrimonial offence by plaintiff—Applicability 
of doctrine of condonation. 

The doctrine of condonation has no application to the ground for divorce enacted bys. 8(2) 
of the Bombay Hindu Divorce Act, 1947. 

The rule laid down in s. 8(2) of the Act enacts a clear and distinct ground founded on the 
status of the parties and not on any matrimonial offence. 

It is only in case of marital injuries which can be obliterated and where status quo ante 
can be restored that the doctrine of condonation can oper: te as a bar to a decree for dissolution 
of marriage. 

Tindal v. Tindal? and W. v. W.,? referred to. 

One Chandrabhagabai (plaintiff) was married to Rajaram J. Patil (defendant) 
at Alibag in 1988, according to Hindu rites and ceremonies. In 1941 the defendant 
married one Hasubai. The plaintiff continued to live with the defendant till 1951 
and between 1941 and 1951, the plaintiff had four children born of the defendant. 
In August 1954, the plaintiff filed a suit against the defendant for dissolution cf 
her marriage under the Bombay Hindu Divorce Act, 1947. The following two 
issues were raised on behalf of the defendant :— 

“(1) Whether the plaintiff lived and cohabited with the defendant for 10 years after the 
2nd marriage and thereby condoned the alleged matrimonial offence ? 


1 (1871) 8 N. W. P. H. C. R. 88. 2 (1983) L L. R. 55 All. 570, F.B. 


*Decided, December 9, 1954. O. ©. J. 1 [1958] 1 AHN E. R. 139, 
Matrimonial Suit No. 1100 X of 1954. 2 [1952] P. 152. 
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(2) Whethef the defendant is entitled to the custody of the two minor daughters Shakun- 
tala and Nirmala ?” 
Miss Kamal Samant, for the peu 
S. A. Kirtikar, for the defendant. 


Desar J. The plaintiff sues for dissolution of her marriage with the defendant 
on the ground that the defendant had married again before the coming into 
operation of the Bombay Prevention of Hindu Bigamous Marriages Act, 1946, 
and his second wife was living at the time of the institution of the suit. The 
parties are Hindus. En 

Various allegations were made in the plaint as well as in the written statement 
and counter-claim of the defendant. But learned counsel for the parties have 
stated before me that the hearing of the suit may proceed on certain undisputed 
facts. The facts, which are common ground now, are that the plaintiff was 
married to the defendant in 1988. The defendant married a second wife in 
December 1941. The plaintiff continued to reside with the defendant till 1951. 
Between 1941, that is, after the second marriage of the defendant, and 1951 the 
plaintiff had four children born of the defendant. It is also common ground 
that the plaintiff and the defendant have not lived together after 1951 and that 
the defendant’s second wife is alive. There are three daughters of the marriage. 
The eldest daughter is 18 years old and the other two are 9 and 8 years old 
respectively. 

One of the two issues raised on behalf of the defendant relates to the custody 
of the two younger daughters who are now living with the plaintiff. The main 
issue rpised on behalf of the defendant is whether the plaintiff by living and cohabit- 
ing with the defendant for ten years after the second marriage condoned the 
alleged matrimonial offence. The short question, therefore, that arises for my 
determination is whether there can be, and has been, condonation of the second 
matriage of the defendant, which has been described as a matrimonial offence. 

Miss Samant, learned counsel for the plaintiff, has strongly relied on s. 8(2) 
of the Bombay Hindu Divorce Act (Bom. of 1947), which is as follows : 

“8.(2) A wife may also sue for divorce on the ground that her husband had married again 

before the coming into operation of the Bombay Prevention of Hindu Bigamous Marriages Act, 
1946, and such wife is living at the time of the institution of the suit,” 
The argument was stressed that this sub-section gives a statutory right to the 
wife. The argument proceeded that the sub-section gives an absolute right to 
the wife to sue for divorce if she is able to prove that the husband had contracted 
a second marriage before the coming into operation of the Bombay Prevention of 
Hindu Bigamous Marriages Act, 1946. It was urged that there can beno question 
of condonation when dissolution is sought\on the ground of second marriage by the 
husband. 

Mr. S. A. Kirtikar, learned counsel for the defendant, has zealously argued the 
case before me and urged that the rule about condonation is applicable to a case 
of the second marriage contracted by a husband prior to the coming into operation 
of the Act of 1946. It was said that there could be no stronger proof of condonation 
than that available to the defendant in this case. It was stressed that marital 
intercourse between the parties continued during the period of ten years after the 
second marriage. I agree that if a wife with full knowledge of a marital offence by 
the husband confirms her forgiveness by reinstating him as her husband and 
there is a long period during which intercourse takes place between the spouses, 
that would be conclusive evidence of condonation. But the question still remains 
whether the rule about condonation is applicable to the ground under consideration. 
Learned counsel has argued that the second marriage must be regarded as a 
matrimonial offence, and if it be so regarded, the defendant must succeed on the 
facts of this case. Mr. Kirtikar has also argued the case from another aspect of 
the matter and urged that on the facts of this case it would be inequitable to grant 
a decree for divorce to the plaintiff. Reliance was placed on two decisions of the 
Court of Appeal in England. One was Tindall v. Tindall In that case the 
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question arose on an answer filed by the wife to a petition for divorce filed by the 
husband on the ground of the wife’s desertion. The answer was by way of denial 
of the allegation of desertion and by way of a cross-prayer for nullity on the ground 
of non-consummation of marriage. There had been some previous procecdings 
between the parties. In those proceedings this ground of non-consummation 
of marriage had not been urged by the wife till 1951 although she had full knowledge’ 
in 1947 of the fact and also of the law relating to nullity. Those proceedings 
instituted by her were based on the existence of the validity of the marriage. 
It was in the wake of these facts that the Court of Appeal came to the conclusion 
that she having approbated the marriage it was inequitable and contrary to public 
policy to allow her to assert the invalidity of the marriage and obtainea decree of 
nullity. Mr. Kirtikar has drawn my attention to certain observations of Singleton 
L. J. in this case, but it is not necessary to set out those observation§. I need 
only add that the case was decided on the ground, already stated by me, that it 
would be inequitable and contrary to public pclicy to entertain in such a case 
a plea on which nullity of marriage was cross-claimed. W. v. W was the other 
decision relied on by Mr. Kirtikar. In that decision also there was approbation 
and the spouses had adopted a child. Taking into consideration the conduct 
of the parties the Court of Appeal came to the conclusion that it would be opposed 
to public policy to grant a divorce to the husband on the ground of inability 
of the wife to ecnsummate the marriage. I do not think these decisions lend any 
real support to the arguments pressed before me on behalf of the defendant. I 
do not see anything contrary to public policy if the relief sought by the plaintiff is 
granted to her. Of course there are discretionary bars to the relief, but this is 
not a case in which there is any equitable ground for depriving the plaintiff of 
the relief she seeks. Condonation is the only plea in bar which in this case requires 
some serious consideration. 

The solution to this interesting question that arises for my determination must 
depend on the principle underlying the doctrine of condonation and a reading of 
s. 8(2) in its proper context and on the scheme and object of the Act. Moreover 
this sub-section must be read along with some provisions of the Bombay Prevention 
of Hindu Bigamous Marriages Act, 1946, to which Act reference is expressly made 
in this sub-section. It will he convenient here to refer to s. 3 of the Hindu Divorce 
Act, which lays down the grounds for divorce. Sub-section (1) lays down the 
grounds which are available both to the husband and the wife. Clause (a) of that 
sub-section lays down that the impotency of the husband at the time of the 
marriage, if it has continued till the institution of the suit, is a ground for divorce. 
Obviously there can be no question of condonation in such a case. Clause (b) 
lays down that lunacy of the defendant for a period of not Iess than seven years 
before the institution of the suit, or his or her being an idiot, isa ground for divorce. 
Clause (c) lays down that if the defendant has been suffering from leprosy, not 
contracted from the plaintiff, for a period of not less than seven years before the 
institution of the suit, that would be a ground for divorce. There can be no 
doubt that in these last two cases no question of condonation can arise. Then 
cl. (d) lays down that desertion of the plaintiff by the defendant for a continuous 
period of four years is a ground for divorce. This obviously is a matrimonial 
offence. Clause (e) enables a spouse to ask for dissolution of marriage when the 
other spouse has not been heard of as being alive for a period of seven years. This 
is obviously based on presumption of death. Lastly cl. (f) lays down that keeping 
of a concubine by the husband or the wife being the concubine of another person 
or leading the life of a prostitute can be a ground for divorce. These are instances 
of marital offences of a very serious character. Legal cruelty is another instance 
of a matrimonial offence under the Act and though not a ground for dissolution of 
marriage is a ground for judicial separation. It will be seen that in case of any 
of these matrimonial offences there is scope for the offending spouse to draw back 
and get forgiveness before anything is done to confirm it in law. In case of a 
second marriage by the husband which is a ground on which the first wife can 
ask for divorce the position is widely different. 

1 [1952] P. 152. 
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A plain reading of s. 8 and other relevant sections of the Act would suggest 
that a second marriage contracted by the husband before the coming into opera- 
tion of the Bombay Prevention of Hindu Bigamous Marriages Act, 1946, is not 
regarded as on par with matrimonial offences and for the simple reason that 
a second marriage which took place before 1946 cannot be regarded as a matri- 
‘monial offence, it being a marriage valid under the Hindu law. A marriage 
is defined in character at the time it is celebrated. The Prevention of Hindu 
Bigamous Marriages Act, 1946, declared that in case where either or both parties 
were domiciled in the State of Bombay the bigamous marriage, if contracted after 
the coming into force of that Act, was void. Therefore, monogamy was to be 
the rule. „A somewhat anomalous position was bound to remain in case of a 
second marriage contracted by the husband prior to the coming into force of 
the Act and, therefore, the Legislature, by s.8(2), gave the first wife the right 
to ask for dissolution of her marriage contracted under the former system of law 
which recognised polygamy. Therefore, the rule laid down in s. 8(2) seems to 
enact a clear and distinct ground founded on the status of the parties and not on 
any matrimonial offence. Some support is to be derived for this view from 
instrinsie evidence. The sub-section confers on the first wife the right to ask 
for dissolution of her marriage only if the second wife is living at the time of the 
institution of the suit. The emphasis is on status and not on any marital de- 
linquency. 

Condonation has been defined from time to time with reference to some parti- 
cular aspect of it but no compendious definition has been attempted. It is re- 
garded as forgiveness either express or implied for a breach of a matrimonial 
offence with the implied condition that the offence will not be repeated. In 
respect of its operation condonation has been defined as a “blotting out of the 
offence” so as to restore the offending party to the same position which he or 
she occupied before the offence was committed. The phrase “blotting out of 
the offence” in this connection is not used in its literal sense, because an offence 
having been committed cannot actually be blotted out, and because it is re- 
cognised that condonation is always coupled with an implied condition of the 
offending spouse being in future of good behaviour. Where there is no breach 
of the pension after condonation forgiveness stands as complete, absolute and’ 
irrevocable. Therefore, condonation consists of a factum of reinstatement and 
animus remittendi. 

Condonation is not the creation of a statute but rests on a broad general princi- 
ple of law. It rests on the principle that in a case where status quo ante between 
the spouses has been restored, that which is forgiven must be regarded as for- 
gotten and obliterated., As was observed in an old case, there must be such a 
complete obliteration of the condoned offence that it cannot be used for any 
purpose whatever (unless subsequently revived) and the party forgiven becomes 
rectus et integer. This to my mind is the very foundation of the doctrine of con- 
donation and this foundation would be lacking, whatever be the attitute of the 
first wife, in the case of a second marriage by the husband prior to the coming 
into operation of the Act of 1946. In case of a second marriage there can be no 
“blotting out”, either real or by a legal fiction, which can enable the husband 
to take refuge under the doctrine of condonation. However orthodox, or for- 
giving, or generous the first wife may be, the husband in such a case cannot become 
rectus et integer. 

Condonation has always to be intentional and unconditional. In case of a 
petitioner who is the wife the doctrine is not to be applied stringently because 
the wife is always regarded as sub-potestaie. But these considerations apart, 
I have no doubt that it is only in case of marital injuries which can be obliterated 
and where status quo ante can be restored that the doctrine of condonation can 
operate as a bar to a decree for dissolution of marriage. 

For all these reasons I am of the opinion that the doctrine of condonation has 
no application to the ground for divorce enacted by s. 8(2) of the Bombay Divorce 
Act. I am not prepared to go so far as to accept the argument that the right 
conferred on the first wife by this sub-section is absolute. It is not difficult to 
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conceive of the defences that can be open in a case falling undef sub-s. (2), but 
in this case no such consideration arises. The defence of condonation cannot 
be sustained, and as the ground for divorce is clearly established, a decree for 
dissolution of marriage must follow. 

On the facts before me I am not prepared to direct that the custody of the two 
minor daughters who are living with the plaintiff should be handed over to the 
defendant. 

Order accordingly. 

Attorneys for plaintiffs: Mahavirprasad Dadhich & Co. 

Attorneys for defendant: D.G. Desai & Co. 





Before Mr. Justice Desat. 

: RADHAKARAN KABRE v. SAIFEE BROTHERS.* 

Civil Procedure Code (Act V of 1908), O. XXI, r. 60(2), O. XXX, r. 1—Indian Partnership Act 
(IX of 1932), Seo. 28—Ezect'tion of decree against person as partner of defendant-firm against 
which decree obtained—Plaintiff raising issue whether such person was or held himself ot t to be 
partner of defendant-firm—Triability of such issue in execution proceedings—Doctrine of 
holding out—Construction. 

Under O. XXI, r. 50(2) of the Civil Procedure Code, 1908, in determining the lability of 
a person against whom a decree is sought to be executed as being a partner in the firm against 
which the decree was obtained, the Court, where such liability is disputed, can proceed with 
the matter as if it was trying and determining an issue in a suit filed against that person 
to hold him liable for the claim of the plaintiff against the firm. 
Davis v. Hyman & Co., agreed with. 


RADHAKARAN Kabre (plaintiffs), a firm, had entered into certain bullion transac- 
tions on behalf of Saifee Brothers (defendants). In respect of these transactions 
an award was made on October 9, 1952, by the arbitrators appointed by the Bombay 
Bullion Exchange Ltd., and on thataward a decree was passed by the High Court on 
March 22, 1954, whereby the defendants were ordered to pay to the plaintiffs 
Rs. 1,80,180-2-0. The plaintiffs then called upon one Akbaralli Mulla Rasoolji 
to pay the decratal amount as a partner of the firm of Saifee Brothers. Akbaralli 
Mulla Rasoolji denied his liability on the ground that he was never a partner in 
the firm of Saifee Brothers. The plaintiffs then took out the present chamber 
` summons under O. XXI, r. 50(2), of the Civil Procedure Code, 1908, for leave to 
execute the decree against Akbaralli Mulla Rasoolji. 

The chamber summons was heard. 


K. S. Shavaksha, for the plaintiffs. 
N. A. Modi and K. K. Desai, for the alleged partner Akbarally. 


Desar J. This is a chamber summons taken out by the plaintiffs for leave 
under O. XXI, r. 50, of the Civil Procedure Code, to execute a decree on an award 
obtained by them in this Court against Akbarally Mulla Rasoolji, as a partner 
of the firm of Saifee Brothers, the defendants. The hearing of the summons 
was adjourned into Court. Mr. Shavaksha, learned counsel for the plaintiffs, 
has asked me to raise an issue in the following form: 

“Whether Akbarally Mulla Rasulji (The person sought to be held liable) was, or held 
himself out to be, a partner in the defendant firm.” 

Mr. Mody, learned counsel for Akbarally Mulla Rasoolji, has urged that such 
a wide issue cannot be raised in proceedings under O. XXI, r. 50, of the Code. 
It will be convenient to set out Suh: (2) of O. XXI, r. 50: 

“Where the decree-holder claims to be entitled to cause the decree to be executed against 
any, person other than such person as is referred to in sub-rule (1), clauses (b) and (c), as being 
a partner in the firm, he may apply to the Court which passed the decree for leave, and where 
the liability is not disputed, such Court may grant such leave, or, where such lability is disputed, 
may order that the liability of such person be tried and determined in any manner in which any 
issue in a suit may be tried and determined.” 


. . "Decided, December 15, 1954. O. C. J. 1 [1908] 1 K. B. 854. 
Award No. 61 of 1952. 
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It was argued that these are execution proceedings and this sub-rule empowers 
the Court only to decide the question whether the person against whom the decree 
is sought to be executed was a partner in the firm against which the decree was 
obtained. Considerable stress was laid on the words ‘‘as being a partner in the 
firm”. Now, there would have been some force in this argument if the words at 
the end of this sub-rule were not there. The words ‘‘where such liability is 
disputed, may order that the liability of such person be tried and determined in 
any manner in which any issue in a suit may be tried and determined” at the 
end of the sub-rule indicate that what the Court has to determine in proceedings 
under O. XXI, r. 50, is the question of liability of such person as a partner. Not 
only that byt these words at the end of the sub-rule clearly indicate that in deter- 
mining the liability of any such person the Court will proceed with the matter 
as if it was trying and determining ən issue in a suit filed against that person to 
hold him liable for the claim of the plaintiffs against the firm. It is not possible, . 


therefore, to acquiesce in the argument that the only material words to be con- 


sidered are “‘as being a ria in the firm” and on which learned counsel has 
ey leaned. The liability of a person would arise not only on the ground 
that he was in fact a partner in the defendant firm against which the decree 
was obtained but liability may be foisted on him also on the ground of his having 
held himself out as a partner in that firm. The argument inevitably to go 
to the length of suggesting that if a plaintiff obtsined a decree in a suit against 
a firm and wanted to execute that decree under O. XXI, r. 50, he could execute 
that decree only against persons who were in fact partners in the firm and not 
against any person who had held himself out as a partner in that firm. If the 
plaintiff desired to recover the amount of his claim in any such suit against 
a person on the ground of holding out, it was incumbent on him to join such person 
as a party defendant to the suit and plead that he was liable if not as a partner 
in any event on the ground of holding himself out as a partner. Or else, so the 
argument proceeded, he would have to file another suit against that person asking 
for a declaration that he had held himself out as a partner. 

In construing this sub-rule one must not overlook that it has to be read along 
with O. XXX of the Code which desls with the mode of suing firms. Rule 1 of 
that Order provides that 


“ Any two or more persons, , .being liable as partners, ..may sue or be sued in the name 
of the firm of which such persons were partners...” 


Ordinarily a person becomes liable for the debts and obligations of a firm because 
he is a partner in that firm. But a person who is not in fact a partner may be- 
come liable to another whom he has led to believe that he is a partner in that 
firm and to act on such belief. In such a case though not in point of fact a partner 
he is rendered liable to that other as a partner and quod that person regarded 
as one of the partners carrying on that business. Section 28 of the Partnership 
Act reproduces this doctrine of “holding out’’ which is a part of the law of 
estoppel. Therefore, there is some support to be derived from the language of 
O. XXX, r. 1, of the Code, and s. 28 of the Partnership Act for giving full meaning 
and effect to the words at the end of the sub-rule under consideration. The words 
“liable as partners” and “‘liable as a partner” used in those two provisions accen- 
tuate the ambit of the issue to be tried under O. XXI, r. 50, of the Code. It 
appears to me to be contrary to the law in principle to compel multiplicity of 
suits in a case of like nature because by suing a firm one sues all persons who were 
liable as partners. To my mind a not uncritical reading of sub-r. (2) of O. XXI, 
r. 50, shows that the intention of the Legislature was to obviate the necessity 
of any fresh suit when question arises whether a person is to be held liable 
for the claim of the plaintiff against a firm and the claim has been merged in the 
decree obtained by the plaintiff against the firm. The very purpose of the words 
at the end of this sub-rule seems clearly to be that there is no necessity in such 
a case of a second suit being filed. The issue is to be tried in execution proceed- 
ings. I am not aware of any principle or any authority in support of the con- 
tention raised by Mr. Mody. 
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I have so far considered the question apart from authority. My attention 
has not been drawn by learned counsel on either side to any decision under the 
Code where this question arose for,.the determination of any Court in India. 
Reliance was, however, placed by Mr. Shavaksha on .a decision of the Court cf 
Appeal in England, Davis v. Hyman & Co. where this very question about 
the appropriate issue to be raised in such proceedings in execution came up for 
consideration. No doubt that question arose in a proceeding under O. XLVIII-A, - 
r. 8, of the Rules of the. Supreme. Court in England, but a perusal 
of that rule shows that that rule is in pari materia with O.XXI, r. 50, of the Civil 
Procedure Code,except that the words there used are “‘as being a member of the 
firm”. In that case the facts were similar to the facts in the case before me. 
The question came up before the Master and he .directed the following issue 
to be tried : . 

“The question to be tried shall be whether the said X. y. Z. was, or had held himself out as, 
a partner in the defendant firm,” i 
On appeal th? learned Judge who tried the matter reversed the order and direct- 
ed that the issue to be tried shall be : 

“ Whether the said X. Y. Z. was at the date. ,.a member of the defendant firm. . .” 
On a further appeal the order made by the learned Judge was reversed and the 
order of the Master was restored. All the three learned Lord Justices who de- 
cided the appeal agreed in the view that the issue should include’ the question 
of the trial of the liability of the person sought to be held liable also on the ground 
of holding out. I am in respectful agreement with'the view taken by the learned 
Lord Justices. The following issue will, therefore, be raised : 

“Whether Akberally Mulla Rasulji was, or held himself out as a partner in the defendant 
firm of Saifee Brothers.” 


Order accordingly. 


Attorneys for plaintiffs:. Mulla & Mulla & Craigie Blunt & Caroe. 
Attorneys for Akberally: A. Dedanwalla & Co. . 





CRIMINAL APPLICATION. 


Before Mr. Justice Bacdekar and Mr. Justice Chainani. 
THE STATE v. GIRDHARLAL POPATLAL SHAH.* 

Press (Objectionable Matter) Act (LVI of 1951), Secs. 3(vi), 11, 24—“Obscene,” definition of,— 
Test of obscenity—-Whether publication dealing frankly with sex-matters can be said to be obscene 
-Publication intended to give advice to married people on how to regulate their, sexual life 
whether obscene merely because it may fall into wrong hands. 

The test of obscenity is whether the tendency of the matter charged as obscenity is to 
deprave and corrupt those whose minds are open to such immoral influences, and into whose 
hands a publication of this sort may fall. 

The Queen v. Hicklin,! followed. 

Queen-Empress v, Parashram Yeshoant* and Emperor v. Vishnu Krishna,’ referred to. 

In applying the test, one has algo to consider the effect which the book would produce on 
an ordinary average person, and not ona person with depraved mentality. In considering 
whether a publication is obscene, the class of persons who are likely to read such a publication, 
must also be taken into consideration. 

Emperor v. Thakar Din‘ and Sukanta Haldar v. The State,’ referred to. 

A publication cannot be said to be obscene merely because it deals frankly with sex matters, 
provided that the language used is not such as to excite sensual feelings o1 give rise to 
thoughts of lust. 


1 [1908] 1K. B. 854. 

“Decided, April 2, 13, 1964. Criminal 3 (1912) 15 Bom. L. R. 807. 
Application No. 222 of 1954. 4 [1917] A. I. R. Lah. 288. 

1 (1868) L. R. 3 Q. B. 860. 5 (1952) 58 Cr. L. 

2 (1895) L L. R. 20 Bom. 193. 


J. 575. 
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A book whieh is intended to give advice to martied people on.how to regulate the sexual 
side of their lives, that ie to say, with a view to promoting their health and mutual happiness 
and which is written in fairly plain language in order to be understood, cannot be said to 
be obscene, merely because such a book might fall into wrong hands. 

Emperor v. Harnam Das', agreed with. 


Onn Girdharlal P. Shah and two others, who were the proprietors of a firm 
in Bombay called Ellis & Martyn, published in March 1958, a book entitled, 
‘Dampatya Rahasya’, which was a translation into Gujarati of a book bearing 
the title ‘Mysteries of Marriage’ published in 1948 in English. Both the Gujarati 
and English books gave detailed descriptions of forty positions which might be 
adopted during sexual intercourse and at the end of each book there were coloured 
pictures showing a nude man and woman in the different postures described. 
By the sige of each picture there was a diagram which showed the position of 
the male organ inside the female organ. The book was widely advertised both 
in English and Vernacular newspapers and the advertisements were to the following 
effect :— 

“For Married Persons Only. 
‘Mysteries of Marriage.’ 
f —By Dr. S. M. Ssaw. 


ABUNDANTLY ILLUSTRATED. 
Newest Sex Realities. 

This book explodes nonsense about sex relations. Includes detailed secret instructions of 
tremendous practical value to every couple. No matter how long married. No polite evasions 
of intimate sex affairs, but secrets that reveal accurately how to ensure perfect harmony of sex 
relations. The knowledge of practical physiology and how to act to make the sex relations 
‘supremely co-operative.’ This book will open your eyes to new pleasant experiences you may 
have missed until now. The monograph will be sold on the declaration of oath only. 


DECLARATION OF OATH 

I hereby solemnly declare on oath that I am a bona fide married person of major age and 
request for a copy of your monograph, “Mysteries of Marriage” with the sole intention of using 
it for my personal knowledge only. I am sending herewith Rs. 7-8-0 by M.O. or P.O. (Foreign 
Sh. 16/-) True Signature. ... 

(Send this declaration duly signed with your remittance, in advance. This monograph is 
not supplied by V.P.) ` 

This monograph, with some illustrations, is also available in Hindi and in Gujarati on the 
same price of Rs. 7-8-0.” 

` “ONLY MARRIED PERSONS SHOULD SEND FOR. 

‘Dampatya Rahasya’ being a verbatim translation of Dr. S. M. Shaw’s wonderful book 
“Mysteries of Marriage” containing secrets for harmony in married life along with pictures of coital 
postures. 

Send for by remitting a sum of Rs. 7-8-0 along with the following declaration. 

Declaration. 

I hereby declare on oath that I am an adult married person. I am sending for ‘Dampatya 
Rahasya’ only for my personal private use. I assure you that I will make use of the same for 
my own knowledge.” 


On January 7, 1954, the Government of Bombay passed the following order 
forfeiting the book ‘Dampatya Rahasya’ :— 

“No. BAP. 1858/2517-Poll.— Whereas the book entitled ‘Dampatya Rahasya’ in Gujarati, 
printed by Shri G. P. Shah, of Messrs. Ellis & Martyn at the Turf Printing Works, 31, Tribhuvan 
Road, Bombay 4, and published by him at Kothari Mansion, Bombay—1, contains objectionable 
matter within the meaning of section 8(vi) of the Press (Objectionable Matter) Act, 1951, in that 
it contains descriptions of forty postures of sexual intercourse and pictures of the different postures 
which are obscene. 

And whereas the Advocate General has granted a certificate under s. 11 of the Act that the 
portion of the book containing the aforesaid descriptions and the pictures contains objectionable 
matter within the meaning of s. 8(vi) of the Act. 

Now, therefore, the Government of Bombay in exercise of the powers conferred by s. 11 of the 


1 [1947] A. I. R. Lah. 883. 
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said Act, hereby declares all copies wherever found of the aforesaid book and #il other documents 
containing copies, reprints, translations of or extracts from the same book to be forfeited to 
Government on the ground specified in paragraph 1 of this order.” 

_ The petitioners filed the present application under s. 24 of the Press (Objection- 
able Matter) Act, 1951, praying that the order of the State Government forfeit- 
ing all copies of the book might be set aside. 


The application was heard. 


Purshottam Trikamdas, with N. C. Dalal & Co., for the applicants. 
H. M. Chokst, Government Pleader, and A. 4. Mandgsi, Assistant Government 
Pleader, for the State, . 


CHAINANI J. Thisis an application under s. 24 ofthe Press (Objectionable Matter) 
Act, 1951 (LVI of 1961) against the order of forfeiture passed by the State Govern- 
ment on January 7, 1954, forfeiting a book entitled ‘Dampatya Rahasya’ publish- 
ed in Gujarati by Messrs. Ellis and Martyn, a firm doing business in Bombay. It 
appears from the petition that a book bearing the title ‘Mysteries of Marriage’ 
was published in 1943 in English. The book which has been forfeited is a ries 
tion of the English book and is said to have been brought out in March 1958. 
Both the English and Gujarati books give detailed descriptions of 40 coitel 
postures, that is positions which may be adopted during the act cf sexual inter- 
course. At the end of each book there are coloured pictures showing the different 
postures. Hach picture shows a naked man and a naked woman joined to- 
gether for the purpose of sexual intercourse. By the side of each picture, there 
is diagram which shows the position of the male organ inside the female organ. 
As the book was considered to be obscene, the State Government obtained 
the opinion of the Advocate General and on his certifying that it contained 
obscene matter, an order of forfeiture was passed under s. 11 of the Act. The 
grounds for issuing this order, as ststed in the order itself, are that the book 
contains descriptions of forty postures of sexual intercourse and pictures of 
the different postures which are obscene. Against this order, the present applica- 
tion has been filed and the petitioners have prayed that the order of the State 
Government forfeiting all copies of the book may be set aside. 

Clause (vi) of s. 8 of the Press (Objectionable Matter) Act, 1931, states inter alia 
that the expression ‘Objectionable Matter”? means any words, signs or visible 
representations which are grossly indecent or obscene. Section 11 of the Act 
empowers the State Government to declare by notification in the Official Gazette, 
after obtaining a certificate from the Advocate General or the one of the other law 
officers mentioned in the section, that any issue of any book contains any ob- 
jectionable matter, that every copy of such book shall be forfeited to the Gov- 
ernment. The word “‘obscene” is not defined in the Act. But the definition 
of this term, which is generally accepted by the Courts, is that laid down by 
Cockburn C. J. in The Queen v. Hicklin' (p. 871): 

“| ,.1 think the test of obscenity is this, whether the tendency of the matter charged as 

obscenity is to deprave and corrupt those whose minds are open to such immoral influences, and 
into whose hands a publication of this sort may fall.” 
This test has been accepted by various High Courts in India and also by this 
Court in Queen-Empress v. Parashram Yeshoant? and Emperor v. Vishnu Krishna’. 
In considering whether a publication is obscene, the class of persons who are 
likely to read such a publication must also be taken into consideration, see 
Emperor v. Thakar Din‘, and Sukanta Haldar v. The State’. A scientific book which 
is published, say fer the use of medical men, cannot, therefore, be tested in the 
same way as a book intended for the use of the ordinary public. In applying 
the test, one has also to consider the effect which the book would produce on an 
ordinary average person, and not on a person with depraved mentality. 

We are also of the opinion that a publication cannot be said to be obscene 


1 (1868) L. R. 8 Q. B. 860. : 4 [1917] A. I. R. Lah. 288. 
2 (1896) L L. R. 20 Bom. 198. 5 (1952) 58 Cr. L, J. 575. 
8 (1912) 15 Bom. L. R. 807. 
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merely because tit deals frankly with sex matters, provided, of course, that 
the language used is not such as to excite sensual feelings or give rise to thoughts 
of lust. We agree with the view expressed by the Lahore HighCourt in Emperor 
v. Harnam Dast, that a book which is intended to give advice to married people 
on how to regulate the sexual side of their lives, t is to say, with a view to 
promoting their health and mutual happiness and which is written in a fairly 
plain language in order to be understood, cannot be seid to be obscene, merely 
because such a book might fall-into wrong hands. 

Mr. Purshottam has invited our attention to three books on sex problems, 
‘Human Sex Anatomy’ by Dr. Dickinson, ‘The Art of Love and Sane Sex Living’ 
by Shri A. P. Pillay and ‘Ideal Marriage’ by Dr. Velde. According to these 
writers, it is necessary and desirable to adopt different coital postures. Some 
postures ae more likely to produce conception than others. Some postures 
are particularly suitable when the woman is pregnant. It is also recommended 
that the ordinary postures should be departed from both in order to provide varia- 
tion and in cases of physical disproportion between a husband and wife. It 
would, therefore, perhaps be difficult to hold that a book is obscene, merely 
because it describes in a language, whieh cannot be said to be indecent or calcu- 
lated to rouse the sexual impulses, the various positions which may be adopted 
in sexual intercourse. We have gone through the portion of the book in which 
the descriptions of the various suggested postures are given. We do not think 
that any objection can be taken to the fanpeace in which tlese postures are 
described. It is, therefore, doubtful whether the book can be held to be objec- 
tionable within the meaning of the Act, only on the ground that it gives a detailed 
description of forty coital postures.. 

Mr. Mandgi, who appears for the State, has however urged that the pictures, 
which are printed at te end of the book, are most objectionable and that the 
book is consequently obscene. Mr. Purshottam has, on the other hand, strenu- 
ously argued that it was necessary to give pictures of the different postures in 
order to enable the readers of the book to understand the descriptions given in 
the book. He has invited our attention to Dr. Dickinson’s book in which dia- 
grams of some postures have been given in order, as stated by the author, that 
the teaching might be “‘clear and effective.” The diagrams given in Dr. Dickinson’s 
book are sketches in black pencil and are quite different from the coloured pictures 
printed in the book, which has been forfeited by the State Government. It 
may also be mentioned that Dr. Dickinson’s book appears to have been written 
mainly for the medical profession, whereas the book which has been forfeited is 
written primarily for, and is likely to be read principally by, the laymen. Dr. 
Pillay in his book has given pictures of two postures. In these pictures he has 
only shown the positions which a woman might adopt at the time cf the sexual 
intercourse. The private parts of the woman are also covered. No one can reasonably 
object to such pictures. The third book, which has been referred to in the course 
of arguments, Dr. Velde’s book, does not contain any pictures. It, therefore, 
appears that Dr. Pillay and Dr. Velde did not consider that any pictures of coital 
postures were necessary in order to enable the readers of their books to fully 
understand the different postures described in those books. Assuming, however, 
that some diagrams or pictures are necessary for this purpose, they need not be 
such indecent and lewd pictures as are given in the book, which is the subject- 
matter of this application. As pointed out in Emperor v. Vishnu Krishna’, the 
important thing to look at is the form of the expression rather than the actual 
meaning, for the same meaning may be acess i expressed by one form of 
language, and yet by the use of another form of language may be couched in 
expressions free from reproach. We have seen the pictures and the dia 
given in the book and, as I have already mentioned, the pictures are all full size 
coloured pictures of naked men and women united for the purpose of sexual 
intercourse. They are nude pictures and are clearly calculated to rouse sexual 
passions of and suggest impure and libidinous thoughts and desires to the minds 


1 [1947] A. I. R. Lah. 888. 2 (1912) 15 Bom. L. R. 807. 
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of the young of either sex, or even to persons of more advanced age. We cannot 
accept the argument that these pictures were included only in order to make the 
descriptions of the various positions more intelligible. If that was the only 
object, it could have been achieved by giving pictures to which no objection 
could be taken, The object of giving such lurid naked pictures evidently was to increase 
the sales of the book. We have no doubt that these pictures are likely to corrupt 
the minds and the morals of those into whose hands the book might fall, and 
particularly of young impressionable persons, whe are more amenable to immoral 
influences and on whom it is consequently likely to have a most undesirable effect. 

Mr. Purshottam has contended that the pictures cannot be said to be obscene 
because they do notshow the privateorgans. Thereisnosubstance in this argument. 
A picture may be obscene even without the private organs being shown. Also 
for many of the postures described in the book, it would not have bgen possible 
to show these organs, though it is undoubtedly true that some pictures could have 
been made more vivid and more expressive. I may also mention that by the 
side of each picture there is a diagram in which the position of male organ inside 
the female organ is shown. 

Mr. Purshottam has also contended that we should take into consideration 
the manner in which the sales of the book are effected and the precautions taken 
to prevent its falling into wrong hands. He has referred us to the statements 
in the petition that the book was supplied only on receiving a declaration that 
the purchaser was a married person. That such a declaration was required was 
also mentioned in the advertisements about the book. Mr. Purshottam has also 
stated that the price of the book was kept sufficiently high at Rs. 7-8-0 per copy 
with a view to restrictits circulation and that the book was published openly and not 
in a secret manner. We do not think that we can attach much importance to 
the fact that the purchasers of the book were required to declare that they were 
married persons, for this could not effectively prevent unmarried persons from 
obtaining it, An unmarried person, who wanted a copy of it, could easily get 
it from a married friend or by declaring, though falsely, that he was a married 

erson. The high price of the book was also not likely to restrict its circulation, 
or it is well known that books, which promise to give secret information about 
sex matters, command a wide sale. The book appears to have been widely 
advertised both in English and vernacular newspapers. In the advertisement 
in English it was stated that the book included ‘‘detailed secret instructions” 
about sex relations and that it would open the eyes of readers ‘‘to new pleasant 
experiences” which they had ‘‘missed until now”. The manner in which the 
book was advertised therefore shows that it was published not in order to provide 
scientific information on sex matters, but with the object of attracting a large 
body of purchasers by an appeal to their sex instincts and urges. The object 
with which a book is published is of course immaterial for the purpose of deter- 
mining whether it is or is not obscene. ' 

All persons could, therefore, obtain copies of this book and its sale cannot 
be said to have been restricted to married persons, merely because declarations 
were required from purchasers that they were married. At the end of the book, 
lurid coloured pictures of naked persons are given. It was not necessary to give 
such pictures even for the purpose of making clear the descriptions of the 
different coital postures. We have no doubt that these pictures are calculated 
to deprave or corrupt the minds of the readers of the book and particularly of 
young persons, whose passions would be roused by the sight of these pictures. The 
book was, therefore, rightly held to be obscene by the State Government. 

The application, therefore, fails and the rule will be discharged with costs 
amounting to Rs. 800. 

April 18, 1954. 


Mr. Purshottam has made a motion today that having regard to our finding 


that the book is obscene principally because of the pictures contained in it, we 
should vary the order passed by Government and direct that only the portion 
of the book containing the pictures, and not the whole book, shouid be forfeited. 
It is true that s. 24, which provides for an appeal against an order of forfeiture, 
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empowers the High Court to pass such order as it deems fit confirming, varying 


or reversing the order of the State Government. 


But the main question which 


has to be determined in such appeals is whether the order of forfeiture was or 
was not justified. Under s. 11 Government is given the power to forfeit any 


book which contains any objectionable matter. 
section Government can forfeit only a part of a book. 
be considerable practical difficulties In enforcing such an order. 


We doubt whether under this 
There are also likely to 
According to 


our findings, the book printed by the applicants contained obscene and objcc- 


tionable matter. 


Consequently Government were right in forfeiting the book. 


As we cannot say that the order of the State Government was wrong, we do not 
think that we would be justified in interfering with or varying that order. 


Rule discharged. 





Before the Lowble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Shah 
In re GOVIND PANDURANG PHALKE.? 


Bombay Police Act (Bom. XXII of 1961), Secs. 56, 59¢ —Exicrnment order—Removal of person 

whose movements or acts causing or likely to cause alarm, danger or harm to person or property— 

_Whether such movements or acts should be in presentiae or in approximate or immediate past— 
Nature of material allegations to be supplied to person under s. 59 of Act—Construction. 

For the requirements of s. 66.of the Bombay Police Act, 1951, what should occur in 

presentiae is the causing of or the possibility of causing alarm, danger or harm and the alarm, 

danger or harm should be caused or should be calculated to be caused by the movements 


or acts of any person. 


The section does not provide that the movements or the acts of 


the person should also be movements or acts in prseniiae or in the approximate or immediate 
past. Any movement or any act of a person, so long as it causes or is calculated to cause 
alarm, danger or harm to person or property, would-come within the mischicf of this section. 

The only relevant consideration as far as s. 56(a) of the Bombay Police Act, 195], is 
concerned is whether a particular activity or movement of the person concerned causes or 
is calculated to cause alarm. The question really is of the satisfaction of the externing 


* Decided November 23, 1963. Criminal 
Application No. 1060 of 1958. 

+ The relevant sections run thus: 

56. Removal of persons about to commit 
offence.—Whenever it shall appear in Greater 
Bombay and other areas for which a Commis- 
sioner been appointed under section 7 
to the Commissioner and in other area or 
areas to which the State Government may, 
by notification in the Official Gazette, extend 
the provisions of this section, to the District 
Magistrate, or the Sub-Divisional Magis- 
trate specially empowered by the State 
Government in that behalf (a) that the 
movements or acts of any person ure causing 
or calculated to cause alarm, danger or 
harm to person or property, or (b) that 
there are reasonable grounds for believing 
that such person is engaged or is about to 
be engaged in the commission of an offence 
involving force or violence or an offence 
punishable under Chapter XH, XVI or XVI 
of the Indian Penal Code, or in the abet- 
ment of any such offence and when in the 
opinion of such officer witnesses are not 
wili to come forward to give evidence 
in public against such person by reason of 


apprehension on their part as regards 
the safety of their person or property, 
(c) that an outbreak of epidemic disease is 


likely to result from the continued residence 
of an immigrant, the said officer may, by 
an order in writing duly served on him 
or by beat of drum or otherwise as he thinks 
fit, direct such person or-immigrant so to 


conduct himself as shall seem necessary in 
order to prevent violence and alarm or the 
outbreak or spread of sucli disease or to 
remove himself outside the area within the 
local limits of his jurisdiction by such routo 
and within such time as the said officer 
may prescribe and not to enter or return 
to the said area from which he was directed 
to remove himself. 

59. Hearing to be given before order under sec- 
tion 55, 56 or 57 is passed.—{1) Before an order 
under section 55, 56 or 57 is passed against 
any person the officer acting under any of 
the said sections or any officer above the rank 
of an Inspector authorised by that officer 
shall inform the person in writing of the 
general nature of the material allegations 
against him and give him a reasonable oppor- 
tunity of tendering an explanation regard- 
ing them. If such person makes an applica- 
tion for the examination of any witness pro- 
duced by him, the authority or officer con- 
cerned shall grant such application; and 
examine such witness, unless for reason to be 
recorded in writing, the authority or officer 
is of opinion that such application is made 
for the purpose of vexation or delay. Any 
written statement put in by such person 
shall be filed with the record of the case. 
Such person shall be entitled to appear 
before the officer proceeding under this 
section by an advocate or attorney for the 
purpose of tendering his explanation and 
examining the witnesses produced by him. 
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authority. If the externing authority bona fide comes to the conclusion that an activity 

or movement of the person concerned, although not within the immediate past, has in fact 

caused alarm or is calculated to cause alarm, he is competent to make an order under s. 56 

of the Act. 

In re Moinuddin Koreishi}, distinguished. 

Under s. 59 of the Bombay Police Act, 1951, the information that is to be supplied to the 
person concerned is the general nature of the material allegations against him. Tbe nature of 
the material allegations should be general and not particularised. 

Although the nature of the material allegations may be general, it should not be so general 
as to make it vague and not precise, but must be of such a character as to give the person 
concerned a reasonable opportunity of tendering an explanation regarding the material 
allegation. Therefore, in order to decide whether s. 59 of the Act has bee complied with 
or not, the test must always be whether the person concerned was given a reasonable 
opportunity of tendering an explanation regarding the material allegations Against him. 

State of Bombay v. Atma Ram Sridhar Vaidya, distinguished. 

Onn Govind Pandurang Phalke poa was the President of the Satara Road 
Workers’ Union whioh consisted of workers working in Cooper Engineering Works 
in Satara. On wy 21, 1953, the petitioner was served with ə notice under s. 59 
of the Bombay Police Act, 1951, issued by the Deputy Superintendent of Police, 
Satara North (opponent No. 3) which was in the following terms:— 

“ J, Shri C. V. Bapat, Deputy Superintendent of Police, Kastern Division, Satara North, 
do hereby issue a notice to you, Shri Govind Pandurang Phalke of Satara Road, Satara North, 
that it is proposed that you should be removed outside the district of Satara North and that 
you should not enter or return to the said district for a preiod of two years from the date 
of the order to be made under’ section 56 of the Bombay Police Act, 1951, for the Following, 
reasons :— 

Evidence is forthcoming that your following activities have caused and are calculated to 
cause alarm, danger and harm to person and property in the Satara Road and the surrounding 
areas :— ; 

That as e result of instigation given by you and your associates from December 1952 to 
1-8-58, to the workers in the Cooper Engineering Works at Satara Road to forcibly take posses- 
sion of the said factory on 2-8-58 and to offer resistance by lying prostrate and throwing stones 
at the Police and company’s men, the workers took forcible possession of the factory on 2-8-58 
and on 8-8-1958 indulged in aots such as crimina’' restraint and intimidation which caused and 
is causing considerable alarm and apprehension cf imminent danger to person and property in 
the minds of the company’s officers and men. 

Your above objectionable ac.ivities have been in continuation of your similar activities 
for the last two years given as under :— 

(a) During the two months’ strike (12-6-51 to 18-8-51) in the Cooper Engineering Works 
at Satara Road you and your associates secretly used to intimidate the workers in the factory 
by threats of bastinadoing, killing, maiming in order to compel the workers to continue the 
strike. 

(b) You and your associates were and are making use of intimidation against the workers 
in order to enlist them as the members of the Satara Road Mazdoor Sangh of which you are the 
President. 

That you and your associates have been secretly intimidating persons from Dbhumalwadi and 
nearby villages with bastinadoing, maiming, setting house on fire and doing damages to their 
property and other unlawful things because they are not co-operating with you in your agita- 
tion against the implementation of the P. F. and C. S. H. acts which have caused and are causing 
considerable alarm in the minds of the villagers and apprehension of danger to their person 
and property. 

You and your associates have, of late, been noticed indulging in extortion. 

That you and your associates are also understood to be in possession of unlicensed fire 
arms, which has been causing considerable alarm and spreading a feeling of insecurity of life 
and property in the minds of the villagers from Satara Road and the neighbouring villages and 
the Cooper Company’s employees. 

The witnesses are not willing to come forward to give evidence in public against you by 
reason of apprehension of danger and harm to their person and property. 

Now, therefore, I Shri C. V. Bapat, Deputy Superintendent of Police, Eastern Division, 


1 (1948) 50 Bom. L. R. 579. : 2 [1951] S.C.R. 167, 
s.c. 58 Bom. L. R. 487. 
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Satara North, in exercise of the authority conferred upon me under section 59 of the Bombay 
Police Act, 1951, by the Additional District Magistrate, Satara North, under his No. POL- 
2528 dated 8th May 1958, do hereby direct you to appear before me at 11-00 A.M. on 81-5-1958, 
at Satara Road for tendering your explanation regarding the said allegations. You may exa- 
mine before me any witnesses on your behalf and you are also entitled to appear before me by 
an advocate or attorney for the purpose of tendering your explanation and examining witnesses 
produced by you,” 

The petitioner was heard and he offered an explanation and called witnesses. On 
July 24, 1953, the Additional District Magistrate, Satara North (opponent No. 2) 
passed an order by which he ordered the petitioner to remove himself outside the 
area of the North Satara district for a period of one year and not to return to the 
said area during that period, observing, in his order, as follows :— 

“Iam, fherefore, of the opinion that due to the dangerous activities of Shri Phalke and other 
associates, the witnesses are not willing to come forward to give evidence in public against Shri 
Phalke by reason of apprehension on their part as regards the safety of their person and pro- 
perty. I am also of the opinion that Shri Phalke’s remaining at large in this district is causing 
or calculated to cause alarm, danger or harm to the lives and property of the workers and officers 
of the Cooper Factory, and the innocent law-abiding villagers.” 

The petitioner applied to the High Court under art. 226 of the Constitution of 
India to set aside the order of externment. 


The application was heard. 


Rajani Patel, with Vithalbhat B. Patel, for the applicant-externec. 
H. M. Ohoksi, Government Pleader, for the State. 


Cuacia C. J. This is a petition challenging an order made by the Additional 
District Magistrate, North Satara, on July 24, 1953, by which the District Magistrate 
_ ordered the petitioner to remove himself outside the area of the North Satara district 
for a period of one year and not to return to the said area during that period. The 
petitioner is the President of a labour union consisting of workers working in Cooper 
Engineering Works in Satara, and on May 2, 1953, he was served with a notice under 
s. 59 of the Police Act and that notice set out the various grounds on which the 
externing authorities proposed to take action. The petitioner was heard, he offered 
an explanation, called witnesses, and the externing authority was satisfied that a 
case had been made out under s. 56 of the Police Act and passed the order as already 
stated on July 24, 1953. 

Mr. Patel who appears for the petitioner has challenged this order on two grounds, 
The first ground is that the externing authority has taken into consideration a 
ground which is foreign to the Act and outside its ambit and scope. The activities 
of the petitioner which were referred to in the notice were: (1) That he had 
instigated the workers in the Cooper Engineering Works between December 1952 
and March 1, 1953, forcibly to take possession of the factory and to offer resistance 
to the police and the company’s men and as a result of that instigation the workers 
actually took forcible possession of the factory on March 2, 1953, and on March3, 
1953, indulged in various criminal acts. The notice goes on to say that the ahead 
objectionable activities had been in continuation of similar activities for the last 
two years, and these activities are set out in ols. (a) and (b) and these two activities 
are (a) that during the two months’ strike between June 12, 1951, and August 13, 
1951, in the Cooper Engineering Works at Satara, the petitioner and his associates 
used to intimidate the workers in the factory by threats of bastinadoing, killing, 
maiming in order to compel the workers to continue the strike, and (b) that the peti- 
tioner and his associates were making use of intimidation against the workers in 
order to enlist them as members of the Satara Road Mazdoor Sangh of which the 
petitioner is the President. The second activity which was referred to in the notice 
was that the petitioner and his associates had been secretly intimidating persons 
from Dhumalwadi and nearby villages with bastinadoing, maiming, setting houses 
on fire and doing damage to their property and other unlawful things because they 
were not co-operating with the petitioner in hisagitation against the implementation 
of the P. F. and C. S. H. Act, which have caused and are causing considerable alarm 


p60. THE BOMBAY LAW REPORTER o [vor ivn. 


in the minds of the villagers and apprehension of danger to their person and property. 
The third activity referred to in the notice is that the petitioner and his associates 
have, of lato, bsen noticed indulging in extortion. The fourth was that the petitioner 
and his associates were also understood to be in possession of unlicensed fire-arms, 
which has been causing considerable alarm and spreading a feeling of insecurity of 
life and property in the minds of the villagers from Satara Road and the neighbouring 
villages and the CooperCompany’s employees. It was also stated in this notice that 
the witness2s were not willing to come forward to give evidences in public against 
the petitioner by reason of apprehension of danger and harm to their person and 


., property. The activities which were referred to in the notice were mentioned in 
© order to make out a case agninst the petitioner that theseactivities had caused and ` 


Ai 


were calculated to caure alarm, danger and harm to person ənd property inthe Satara 
Road and tho surrounding area. Having held an inquiry the learned Distgict Magist- 
rato came to the conclusion that all the grounds mentioned in the notice had been 


, established eacept the one ground with regard to the petitioner being in possession 


of unlicensed fire-arms, and having come to that conclusion, tho externing authority 
made the order to which roference has been made. 

Now, what is contended by Mr. Patel is that the externing authority has taken 
into consideration an activity of the petitioner which related to the period June 12, 
1951, to August 13, 1051. This was the activity in connection with the two months’ 
strike in the Cooper Engineoring Works and according to Mr. Patel the only activities 
which can bo considered under the Police Act are activities which are indulged in 
by the person against whom the notice is issued in the approximate or immediate 


o past. An activity of the petitioner which was so remote in time as having been 


' indulged in in 1951 was outside the ambit of tho statute and thorefore in coming to 
` the conclusion the externing authority took into consideration a factor which was 


foreign to the statute. Turning to s. 56 of the Bombay Police Act, that rection 
provides—and we are quoting tho relevant portion of the section—whonever it shell 
appear to the District Magistrate that the movements or acts of any person are causing 
or calculated to cause alarm, danger or harm to person or property, then the District 
Magistrate may issue the necessary order under that section. Therefore, what this 
portion of the section requires is thet the movements or acts of a person should cause 
or should be calculated to cause alarm, danger or horm to person or property. What 
should occur in presentiaeisthe causing of or the possibility of causing alerm, danger 
or harm, and the alarm, danger or harm should be caused or should be calculated to 
be caused by the movements or acts of any person. The section does not provide 
that tho movements or the acts of the person should also bo movements or acts in 
presentiag or in the approximate or immediate past. Any movement or any act ofa 
porson, 80 long as it causes or is calculated to cause alarm, danger or harm to person 
or property, would come within the mischief of this section. 

Mr. Patel has relied on a decision of this Court in In re Moinuddin Koretshi}, 
wherca division bench of this Court was considoring s. 2 of the Bombay Public Security 


_ Measures Act of 1947, and the language used in that section was “is acting”, and 
‘Mr. Justice Sen in his judgment at p. 587 points out that “is acting” must refer to 


immediato or approximate past. With respect, that judgment is entirely correct 
because under that section the mischief aimed at was the activity of the person con- 
cerned which activity must be in the immediate or approximate past. It was the 
objectionable activity itself which was the mischief aimed at by the Legislature. 
The objoctive of tho Lagislature in s. 56 of the Police Act is to consider whether the 
alarm is caused or is calculated to be caused and that alarm must be caused at or 
about the time when the order is proposed to be made. But the L-gislaturo has 


. not indicated that the activity or the movement of the person concerned must also 


take place at or about the time that the order is to be made. The language of the 
two sections isentirely different and therefore the construction of the expression. “is 
acting” in s. 2 of the Public Security Measures Act of 1947 can be of no assistance in 
construing the language used by the Legislature in s. 56 of the Police Act. 
Therefore, in our opinion, the only relevant consideration as faras s.56(a) is con- 


1 (1948) 50 Bom. L. R. 579. 
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cerned is whether a particular activity or movement of the person concerned causes 
or is calculated to cause alarm, and it is left to thesatisfaction ofthe extérning authority 
whether such activity or movement in fact causes or is calculated to cause alarm. 
We dare say that in a majority of cases the movement or activity of a person would 
naturally be within the immediate or approximate past, but there is no reason to 
tule out an activity or a movement which might have taken place some time in the 
past. The question really is of the satisfaction of the externing authority. If the 
externing authority bona fide comes to the conclusion that an activity or a movement 
of the person concerned, although not within the immediate past, has in fact caused 
. alarm or is claculated to cause alarm, he is competent to make an order under s. 56. 

The otheg contention urged by Mr. Patel is that some of the activities referred to 
in the notice have not been set‘ out with sufficient particularity, and emphasis is 
placed on wo of those activities which are referred to in the notice. One is (1)(b) 
with regard to the petitioner and his associates making use of intimidation against 
the workers in order to enlistthem as members of the Satara Road Mazdoor Sangh, 
and the other is (2) that the petitioner and his associates have been secretly intimidat- 
ing persons from Dhumalwadi and nearby villages with bastinadoing, maiming, setting 
houses on fire and doing damages to their property and other unlawful things because 
they were not co-operating with the petitioner in his agitation against the implemen- 
tation of the prevention of fragmentation and consolidation of Small Holdings Act. 
‘Whatisurged by Mr. Patel is that no time and no date is mentioned as to when the 
petitioner is alleged to have indulged in these activities, and Mr. Patel says that in 
the absence of such particulars the notice is not proper and proper opportunity was 
not given to the petitioner to represent his case to the externing authority. Mr. Patel 
has relied on several decisions of this Court, but before we go to the decisions it is 
always safer and wiser to turn to the section itself. Section 59 provides that, before . 
an order under s. 56 is passed against any person, the officer acting under any of 
the said sections or any officer above the rank of an Inspector authorised by that 
officer shall inform the person in writing of the general nature of the material allega- 
tions against him and give him a reasonable opportunity of tendering an explanation 
regarding them. Therefore, the information that is to be supplied to the person 
concerned is the general nature of the material allegations against him. The Legis- 
lature is at pains to point out that the nature of the material allegations should be 
general and not particularised. Material allegations have got to be stated, but with 
regard to these material allegations what has got to be stated is their general nature. 
It is difficult to understand how, when the Legislature has expressly used this ex- 
pression, it could be contended that the Legislature intended that full particulars 
should be given by the officer of the material allegations against the person concerned. 
It is true that although*the general nature of the material allegations has got to be 
supplied to the person concerned, the general nature must be of such a nature as to 
give him a reasonable opportunity of tendering an explanation regarding them. The 
latter part of this sentence in s. 59 really affords an important safeguard to the 
subject. Although the nature may be general, it should not be so general as to make 
it vague and not precise. Although the nature has to be general, it must still be of 
such a character as to give the person concerned a reasonable opportunity of tendering 
an explanation regarding the material allegation. Therefore, in order to decide 
whether s. 59 has been complied with or not, the test must always be whether the 
person concerned was given a reasonable opportunity of tendering an explanation 
regarding the material allegations against him, and if that test is satisfied, it is futile 
to consider whether proper particulars were given or not. 

Mr. Patel has relied on the decisions of the Supreme Court and particularly on the 
decision in State of Bombay v. Atma Ram Sridhar Vaidya, where the Court held 
that in the case of preventive detention, particulars as fulland adequate as the cir- 
cumstances permit must be given by the detaining authority. Turning to the con- 
stitutional safeguard under article 22, cl. (5) of that article providesthat the detaining 
authority must communicate to the detained person the grounds on which the order 
has been made and shall afford him the carliest opportunity of making a represen- 


1 [/1961] S.C.R. 167, 8, c. 53 Bom. L. R. 437. 
L. R61. : : 
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tation against the order. In cl. (5) of art. 22 the Constitution does not indicate 
the nature of the grounds and it is because of this that the Supreme Court construed 
the grounds to mean grounds with full and adequate particulars. But when we turn 
to the Police Act the Legislature has indicated the nature of the material allegations 
thet has to be furnished to the person concerned and that nature, as already pointed 
out, is to be a general nature. Therefore, in our opinion it is not safe to construe 
the Police Actin the light of the Constitutional safeguard provided by cl. (5) of art. 22. 
Now, applying the test which we have suggested is the proper test, could it be 
saic that with regard to two of the activities on which reliance has been placed by 
Mr. Patel, the petitioner was not given a reasonable opportunity to give his expla- 
nation? He is told with regard to the first activity that he and his associates 
were making use of intimidation againt the workers in order- to enlist them as 
members of the Satara Road Mazdoor Sangh of which he is the Presidgnt. Apart 
from indicating the time and the date, the material allegation is set out with 
sufficient particulars to enable tho petitioner to give an explanation if he was so 
minded. The same is the case with regard to the other activity. There also the 
petitioner is told that he was secretly intimidating persons from Dhumalwadi and 
nearby villages. He is told what the nature of the intimidation is, he is told why 
he was intimidating, and he is told that this causes considerable alarm in the minds 
of the villagers and apprehension of danger to their person: and property. We 
feel that unless the law required that as full and as adequate particulars as the nature 
of the case required have to be given under the Police Act, the activities mentioned 
in the notice are sufficiently clear and precise to enable the petitioner to give an 
explanation with regard to them. 
Therefore, in our opinion, neither of these two grounds is tenable. The result is 
that the petition fails and must be dismissed. 
Petition dismissed. 





APPEAL FROM ORIGINAL CIVIL. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


MAHARAJ INDRAJITSINGHJI VIJAYSINGHJI v. H. H. MAHARAJA 
RAJENDRASINGHJI VIJAYSINGHJI.*: 


Civil Procedure Code (Act Vof 1908), Secs. 86, 87B, 141, 26,—Rules of the High Court of Bombay, 
1950, R. 692—Indian Succession Act (XXXIX of 1925), Secs. 268, 295—Petition for letters 
of administration converted into suit under r. 692—Ruler of former Indian State as defendant con- 
tending that suit not maintainable by reason of 3. 87B of Code as consent of Central Government 
not oblained to sue him—Applicability of 3. 86(1) of Code—Ambit of s. 141 of Code and s. 268 
of Act. 

Section 86(1) of the Civil Procedure Code, 1908, only applies to a case where a suit is filed 
in a civil Court against the Ruler of a foreign State. The section is limited to a suit and 
does not extend to any other proceedings. 

Madanlal v. Ruler of Rampur State’ and His Highness Vir Sing Deo alias V. S. Deo 
v. Gangavishandas Lachmandas,* agreed with. aed 

Compania Naviera Vascongado v. S. 8. Cristina? and Rao v. Advani,* referred to. 

Section 86 of the Civil Procedure Code, 1908, which deals with substantive rights cannot 
be made applicable to prohate proceedings by reason of s. 141 of the Code. 

Under g. 141 of the Civil Procedure Cede it is only the procedure provided in the Code 
in regard to suits which has been made applicable to other proceedings. But if in the Code 
there are provisions which deal with substantive rights, those provisions are not made 
applicable by s. 141. 

Official Liquidators, Dehra Dun-Mussoorie Electric Tramway Company v. Nabha State’, 
dissented from. 


* Decided, March 17, 1955. O. C. J. decided by Tendolkar J., on October 3, 





Appeal No. 114 of 1954: Testamentary suit 1951 (Unrep.). 
No. 8 of 1953. 3 [1988] A. C. 485, 400. 
1 [1940] A. L R. Cal. 244. . 4 (1949) 51 Bom, L. R. 342. 
2 ost} Insolvency No. 89 of 1951, & (1035) L L. R. 58 All 742, F.B. 
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What s. 86 of the Civil Procedure Code, 1908, requires is a suit instituted in the manner 
laid down in the Code, not a proceeding which is treated as a suit by reason of the provisions 
of some other law. Therefore, a petition for letters of administration with the will annexed 
which is converted into a suit under r. 692 of the Rules of the High Court of Bombay, 1950, 
is not a suit as contemplated by s. 86 of the Code. 

Section 268 of the Indian Succession Act, 1925, only makes applicable the procedural 
provisions of the Civil Procedure Code, 1908, to the proceedings instituted in a civil Court 
under the Indian Succession Act in relation to the granting of probate and letters of adminis- 
tration. Section 86 of the Code is, therefore, not applicable to probate proceedings by 
reason of s. 268 of the Act. 

Tae Maharaja of Rajpiple, Sir Vijaysinghji, who died on April 29, 1961, left 
him rurviviag three widows and four sons. Under a will made by the deceased on 
January 9, 1949, he directed that his property in India should be divided equally 
among his*four sons. On June 10, 1953, the third son of the deceased, Maharaj 
Indrajitsinghji (plaintiff) filed a petition for letters of administration with the will 
annexed to the estate of the deceased. Citations were served amongst others upon 
the eldest son of the deceased, H. H. Maharaja Rajendrasinghji Vijaysinghji 
(defendant), who had succeeded his father as the Maharaja of Rajpipla. The defendant 
filed a caveat on July 22, 1953, and the probate proceedings were converted into a 
suit. When the suit came on for hearing, the defendant inter alia contended that 
the suit was not maintainable because he was a Foreign Ruler within the meani 
of s. 86 of the Civil Procedure Code, 1908, and consent in writing of the Centra 
Government had not been obtained by the plaintiff in respect of the suit. Desai J., 
who heard the suit, dismissed it on August on 24/25, 1954, observing in his judg- 
ment as follows :— 


e 

Desar J....The contention in the forefront of the arguments pressed before me 
by learned counsel for the defendant is that the present proceeding which became 
converted into a suit when the caveat was filed is a “suit” within the meaning of 
s. 86 of the Civil Procedure Code. It is stated that this is therefore a suit and the 
defendant who is a Ruler of a Foreign State within the meaning of that section is 
being “sued” in this testamentary suit without any consent of the Central 
Government. 

Sub-sections (7) and (2) of s. 86 are as follows: 

86. (1) No Ruler of a foreign state may be sued in any Court otherwise competent to 
try the suit except with the consent of the Central Government certified in writing by a Secretary 
to that Government : 

Provided that a person may, as a tenant of immoveable property, sue without such consent 
as aforesaid a Ruler from whom he holds or claims to hold the property. 

(2) Such consent may be given with respect to a specified suit or to several specified suits 
or with respect to all suits of any specified class or classes, and may specify. in the case of any 
suit or class of suits, the Court in which the Ruler may be sued, but it shall not be given, unless 
it appears to the Government that the Ruler :— 

(a) has instituted a suit in the Court against the person desiring to sue him, or 

(b) by himself or another, trades within the local limits of the jurisdiction of the Court, or 

(c) is in possession of immoveable property situate within those limits and is to be sued 
with reference to such property or for money charged thereon, or 

(d) has expressly or impliedly waived the privilege accorded to him by this section. 

Section 87-B of the Civil Procedure Code is as follows : 

87-B. (1) The provisions of section 85 and of sub-sections (Z) and (3) of section 86 shall 
apply in relation tothe Rulers of any former Indian State as they apply in relation to the Ruler 
of a foreign State. i 

(2) In this section— 

(a) “former Indian State” means any such Indian State as the Central Government may, 
by notification in the Official Gazette, specify for the purposes of this section; and 

(6) “Ruler” in relation to a former Indian State, means the person, who for the time 
being, is recognised by the President as the Ruler of that State for the purposes of the Consti- 
tution. 

It has not bəen seriously contended before me that s. 86 cah apply only when a 
suit is brought against a Ruling Chief in his sovereign capacity. There is authority 
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for the proposition that tho provisions of s. 86 apply whether the suit is brought against 
the Ruling Chief in his sovereign capacity or in his private capacity. 

Mr. K. T. Dəsai has placed strongest reliance on the words ‘No Ruler of a foreign 
State may ba sued in any Court ” at the beginning of the section. It was argued that 
the expression “may be sued” in the section should not be construed in a narrow 
technical sense and as referable only to those proceedings in a Court of law which 
could beinitiated by the filing of a plaint, but that the words “may be sued” and “‘suit”’ 
should be construed in a broad sense so as to include any claim to enforce a civil right 
ina Court oflaw by any legal process by which that right can be established. Mr.K. T. 
Desai has strongly relied on certain observations of my Lord the Chief Justice in 
Rao v. Advani}. The expression “sue or be sued” in s. 176 of the Government of 
India Act, 1935, came up for consideration before the Appeal Court in’that matter 
in which the principal question was whether a writ of certiorari lay against the Province 
of Bombay in respect of an order of requisition issued by the Province under tlie 
provisions of the Bombay Land Requisition Ordinance, 1947. At p. 398 of the 
Report the learned Chief Justice observed as follows :— 

“...The Advocate Gencral has argued that the proviso to s. 806 refers to suits against the 
Province of Bombay within the meaning of s. 176, and although a suit may be filed aginst the 
Province of Bombay in those cases in which a suit could have been filed against the Secretary 
of State for India in Council, a writ cannot be issued against the Province. A distinction is 
sought to be made between suits and issuing a high prerogative writ like the writ of certiorari. 
Now in the first place s, 176 does not speak of suits at all. It merely speaks of the Provincial 
Government suing or being sued and in my opinion it would be wholly wrong to construe the 
expression ‘sue or be sued’ in a narrow technical sense as referring only to those proceedings 
in a Court of law which can be initiated by the filing of a plaint. ‘‘To sue” in this context can 
only mean to claim a civil right in a Court of law by any legal procedure by which that civil 
right can be established, A writ of certiorari can only be obtained by means of petition and 
not by means of filing a plaint. But what the petitioner is doing is claiming his civil right by 
means of this particular procedure which is the only procedure open to him in order to obtain 
the writ of certiorari’. 


In the same case Tendolkar J. at p. 415 of the Report observed as follows :— 


“The first contention of the Advocate General with regard to this section is that the word 
‘sue’ must be restricted to suits instituted by filing plaints, and does not include any other 
legal process. That argument to my mind is untenable. Wharton in his Law Lexicon gives 
the meaning of ‘sue’, to be ‘prosecuted by law; to claim a civil right by means of legal procedure.’ 
In Vajeram v. Purshotlamdas*, Tyabji J. interpreted the word ‘sue’ appearing in s. 48 of the 
Civil Procedure Code. The learned Judge stated (p.141): 

‘Now the dictionaries tell us that to sue means to make a legal claim or to take legal pro- 
ceedings against any person. It does not necessarily mean to file a suit by means of a plaint 
sich as is referred to in the Civil Procedure Code. Taking any legal proceedings in matters 
of any kind would be to ‘sue”’ 

I have therefore no hesitation in holding that the word ‘sue’ in s. 176 has the same wide meaning 
and includes a petition for writs” 
The relevant part of s. 176(Z) is as follows :— 

“The Dominion may sue or be sued by the name of the Dominion of India and a Provincial 
Government may sue or be sued by the name of the Province, and, without prejudice to the 
subsequent provisions of this chapter, may, subject to any provisions which may be made by 
the Act of the Dominion Legislature or a Provincial Legislature enacted by virtue of powers 
conferred on the Legislature by this Act, sue or be sued in relation to their respective affairs in 
the like cases as the Secretary of State in Council might have sued or been sued if this Act had 
not been passed.”’ 


Now, it is right to say that s. 176(Z) does not in terms state that a suit will lie against 
the Dominion or the Province. It says that “the Dominion may sue or be sued”. 
But the real point of the observations quoted by me and the conclusion on the point 
reached by the Appeal Court in that case was that in their particular context and 
having regard to the object of the provisions under consideration these words should 
not be given any narrow technical meaning but must be understood to refer also 
to proceedings for a writ of certiorari. 


1 (1949) 51 Bom. L. R. 342. 2 (1006) 7 Bom. L. R. 138. 
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Mr. K. T. Desai next relied on the meaning given by this Court to the words “sue” 
in s. 43 of the Code of 1882. The relevant part of that section is now to be found in 
O. II,r.2,of the Code of 1908. It was held by Tyabji J.in Vajeramv. Purshottamdas, 
that the expression “sue” in s. 43 of the Code of 1882 means to make alegal claim or 
to take legal proceedings against any persons; it does not necessarily mean to file a 
suit by means of a plaint such as is referred toin the Code. Taking any legal proceed- 
ings by means of any kind would be to sue. This is no doubt a very wide connotation 
of the expression “sue”. It is not necessary to examine the facts of that case or 
to set out the provision which was being interpreted by Tyabji J. in that case. I 
need only observe that the question was whether execution proceedings were part 
of a suit. That decision shows that in the context in which the words “suit” and 
“to sue” were used in s. 43 required a broad meaning being given to the expression. 

In Thakur Pershad v. Sheikh Fakir-ullah', in disputes relating to execution, the 
question of construction of s. 647 of the Code of 1882 came up before the Privy Council. 
That section was as follows :— 

“The procedure provided in this Code in regard to suits shall be followed as far as it can be 

made applicable, in all proceedings in any court of civil jurisdiction.” 
At p. 50 of the Report their Lordships observed that the proceedings spoken of in 
s. 647 included original matters in the nature of suits, such as proceedings in probate, 
guardianship, and so forth, and did not include execution. These observations may 
perhaps lend some support to the argument urged before me by Mr. K. T. Desai. 
They do perhaps indicate that the word ‘“‘suit’? may include not only a suit strictly 
and technically so called under the Civil Proceedure Code, but also any original matter 
in the ee of a suit such as proceedings in probate, guardianship and such other 
matters. 

In Narayan Ramchandra v. Dhondiba Tukaram*, another decision relied on by 
Mr. K. T. Desai, the question was about the meaning to be given to 8.141 of the Code 
of 1908. Rangnekar J. in his judgment referred to the observations of their Lord- 
ships S the Privy Council in Thakur Pershad v. Fakir-ullah, which I have already set 
out above. 

Learned counsel also pointed out certain observations from In re the Waterloo 
Life & C., Assurance Company (No. 1). The Master of the Rolls there observed 
(p. 588): 

“Iam also of the opinion that the first petition is the petition of the company, and that the 
presentation of such petition is a suing, but the company is by the act made incapable of suing 
either at law or in equity.” 

The provision under consideration may be set out because that provision used both 
the expressions “suit” as well as “suing”. They are as follows: 

“S.210. Ifthe company required by the last section to register under this’ act makes default 
in compliance with the provisions thereof, then, from and after the date upon which such com- 
pany is required to register under this act. until the day on which such company is registered 
under this act, (which it is empowered to do at any time), the following consequences will issue, 
(that is to say): 

J. The company shall be incapable of suing either at law or in equity, but shall not be 
incapable of being made a defendant to a suit either at law or in equity....” 

The observations of the learned Master of the Rolls, in my opinion, do lend some 
support to the argument of Mr. K. T. Desai. This decision was referred to by the 
learned Chief Justice with approval in Rao v. Advani. The rule of construction under- 
lying this English decision is the same as is deducible from the various observations 
which I have already quoted. 

Mr. S. A. Desai has, on the other hand, argued that the words “sued” and “suit” 
in s. 86 of the Code should have a strictly technical meaning. That is they must 
be construed as referable only to a suit which can be initiated with the filing of a 
plaint. Alternatively learned counsel has argued that even if the expressions “stied” 
and “may be sued” in s. 86 are to be given some wider meaning by including some 
other proceedings not strictly referable as a suit, that extended meaning should be 


1 (1804) L. R. 22 I. A. 44. s.c. 38 Bom. L.R. 1303. 
2 [1937] Bom. 144, 3 (1862) 81 Beav. 588, 588. 
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confined only to those proceedings in which a liability is sought tobe foisted on the 
Ruler. Loarned counsel has relied very strongly on certain observations of their 
Lordships of the Privy Council in Hansraj Gupta v. Official Liquidators, Dehra 
Dun-Mussoorie Electric Tramway Co. In considering the meaning of the word “suit” 
in s. 3 of the Limitation Act and the Explanation to that section their Lordships 
observed at pp. 18-19 as follows: 

“There is no definition of ‘suit’ in the Act, beyond the provision contained in s. 2, that unless 

there is anything repugnant in the subject or context, ‘suit’ does not include an appeal or an appli- 
cation. The word ‘suit’ordinarily means, and apart from some context must be taken to mean, 
a civil proceeding instituted by the presentation of a plaint”. 
Now, these observations were made in a particular context and in considering the 
provisions of the Limitation Act in which provision is made for various types of legal 
proceedings, including suits, applications, appeals, etc. Those observati8ns do not, 
in my opinion, really help the plaintiff. 

Mr. S. A. Desai has also drawn my attention to two more decisions. In Official 
Liquidators Dehra Dun-Mussoorie Electric Tramway Company v. Nabha State? a full 
bench of the Allahabad High Court took the view that s. 86 of the Civil Procedure 
Code did not apply to proceedings under 8. 184 of the Indian Companies Act as the 
latter section imposes a statutory obligation upon the Court to settle the list of con- 
tributories, but it was held by the full bench in that case that s. 86 did apply to all 
proceedings under ss. 186 and 187 of that Act. It was held that no order could be 
made to make calls on or order payment against a shareholder who was a Ruling Chief. 
The full bench did not confine the meaning of the word “suit” in s. 86 of the Code 
to a suit initiated by the filing of a plaint or a suit strictly so called, but extended the 
meaning of the expression “‘sue or may be sued” in those sections to certain Proceed- 
ings under the Indian Companies Act. In Madan Lal v. Ruler of Rampur State? the 
question before the Calcutta High Court was whether a proceeding under the Insol- 
vency Act in which a Ruler of a Native State was merely shown as one of the oredi- 
tors was hit by s. 86jof the Civil Procedure Code. The observations of Nasim Ali J. 
on which Mr. S. A. Desai has strongly relied are to be found at p. 245 of the 
Report. The learned Judge observed : 

“This section in terms applies only to suits. The expression ‘suit’ has not been defined 

in the Code. By s. 26, Civil P. C. every suit is to be instituted by the presentation of a plaint 
or in such other manner as may be prescribed. Excepting the presentation of a plaint, no 
other mode of instituting suits has yet been prescribed. A proceeding that does not commence 
with plaint is therefore not a suit. An insolvency proceeding is started not by the presentation 
of a plaint but by the presentation of a petition”. 
Now, that bench was constituted by Nasim Ali and Narsing Rau JJ. later on 
known as Sir B. N. Rau. In his judgment in that case Sir B. N.Rau has carefully 
considered the scope and ambit of s. 86. I am in respectful agreement with the view 
expressed by this eminent jurist and authority on International Law. After referring 
to certain decisions of the House of Lords on the principle of International Law which 
underlies s. 86 of the Code to which decisions it is not necessary for me again to make 
any reference—at p. 248 of the Report the learned Judge observed as follows :— 

“,..These are the general principles which have to be borne in mind in considering how far 
the provisions of S, 86, Civil P. C. can be made applicable to proceedings other than suits. Once 
it is held that they are properly applicable, no question of waiver by the foreign sovereign or 
other person entitled to the immunity can arise under the Indian law; for, according to 
the Privy Council decision in Gaekwar, Baroda State Railway v. Habib-ul-Hug‘, the immunity 
arising under s. 86 of the Code is not waivable. Now it may well be that there are proceedings 
other than ordinary suits to which provisions of s. 86 of the Code ought to be applied e.g. divorce 
proceedings in which it is sought to make a Ruling Chief a co-respondent, as in Statham v. Statham’. 
Indeed divorce proceedings, though commenced by a ‘petition’ and not by a ‘plaint’, are often 
referred to as ‘suits’, though not ordinary suits: c.f. Ss. 45 to 49, Divorce Act, 1869, But 
our attention has not been called to any case where it bas been held that the immunity of a foreign 


1 (1982) L. R. 60 I. A. 18, 4 (1988) L. R. 65 I. A. 182, 
“ S.C. 85 Bom. L. R. 819. S.C. 40 Bom. L. R. 811, 
2 (1985) I. L. R. 58 All. 742, F. B. & [1912] P. 92. 


3 [1940] A. I. R. Cal. 244. 
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sovereign extends tô bar insolvency proceedings initiated by a petitioning debtor, merely on 
the ground that the foreign sovereign is amongst the creditors,” 

Now, it is well established that the true meaning of any section isto be found not 
merely in the words of the section but in comparing it with other parts of the law, 
ascertaining also what the circumstances with reference to which the words were 
used and what was the object appearing from those circumstances which the Legis- 
lature had in view. Section 86 of the Code confers a special privilege on sovereign Prin- 
ces and Ruling Chiefs which presumably existed under treaties even before the earlier 
Codes were enacted and which privilege exempted them from the legal process of 
our Municipal Courts. I have to consider the raison d'etre of s. 86 of the Code. 
That sectioneobviously accepts the principle of International Law which recognises 
certain immunities in favour of the Princes by giving it statutory adaptation in 
consonancewith Indian conditions. I am bound to note that one of the immunities 
regarded as well settled under International Law is that a foreign sovereign 
himself and his property are not to be subjected to legal process by the Courts of the 
territorial sovereign. I may add that this principle was stressed by Narsing Rau 
J. in his judgment in the Caloutta case to which I have already made reference. 


It was strongly urged before me by Mr. K. T. Desai that a legal summons of 
this Court was served on the defendant through the office of this Court. It is unne- 
cessary to set out the form of that summons. It is the usual summons which is 
issued by this Court when a suit is filed against a defendant, and the defendant is 
asked to appear before the Court. It is true that the process of this Court was issued 
after the defendant filed his affidavit in support of the caveat. But that in my view 
does not affect the question. There is here no question of waiver. It is also true 
that thé summons was not issued when the petition was filed in this Court. But 
obviously no summons could be issued against the defendant at that stage. There . 
was at that stageno suit on the record of this Court and no defendant, but as I shall 
presently point out as soon as a caveat is filed in any probate proceedings, the proceed- 
ings become contested and are converted into a regular suit. Therefore, there is, in 
my opinion, force in the argument that the fact that the legal process of this Court 
has been directed against the defendant is a factor which requires to be regarded 
in this matter. 

The principle deducible from the reported decisions on the subject in relation to 
its application to the question of construction of the words “suit” and “may be sued” 
in s. 86 of the Code appears to me to be that these words have primarily to be construed 
inthelight of their entire context and the circumstances with reference to which the 
words were used. While, on the one hend, the Court cannot strain the language of 
any provision in a statute to make it applicable to a case to which it does not legiti- 
mately apply by invoking consideration of the supposed intention of the Legislature 
it is nevertheless bound to have reasonable regard to the object of the provision of 
the law under consideration when by doing so no violence is done to the language 
used by the Legislature. Now, it cannot be seriously doubted that the object under- 
lying s. 86 was to exempt all Rulers of foreign States, including Ruling Chiefs in 
India, from the process of Municipal Courts in this country in suits or proceedings 
in the nature of suits although not so described. 


Then there are other considerations also which must necessarily arise in this case. 
In their inception probate proceedings are never controversial or contested. Citations 
have to be issued and in some cases they are compulsory. If any of the persons to 
whom citations are issued wants to contest the proceedings, ® caveat has to be filed. 
In the present proceeding the same thing has happened. The defendant, on whom 
a citation was served, filed a caveat, and as soon as that caveat and an affidavit in 
support of the caveat were filed, the procedure laid down in the Rules of this Court 
had to be followed and was followed. But before I refer to the relevant Rules of 
this High Court on the Original Side, I shall refer to two sections of the Indian Succes- 
sion Act. Section 268 lays down as follows : 

“The ptocedings of the Court of the District Judge in relation to the granting of probate 
and letters of administration shall, save as hereinafter otherwise provided be regulated, so far 
as the circumstances of the case permit, by the Code of Civil Procedure, 1908.” 
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This section by itself does not advance the case of the defendart any more than 
s. 141 of the Civil Procedure Code which lays down as follows :— 

“The procedure provided in this Code in regard to suits shall be followed as far as it can be 
made applicable, in all proceedings in any Court of civil jurisdiction.” 

Then there is another provision in the Succession Act which I cannot overlook in 
dealing with the present contention. It is s. 295 which is ac follows :— 

“In any case before the District Judge in which there is contention, the proceedings shall 
take, as nearly as may be, the form of a regular suit, according to the provisions of the Code 
of Civil Procedure 1908, in which the petitioner for probate or letters of administration, as the 
case may be, shall be'the plaintiff, and the person who has appeared to oppose the grant shall 
be the defendant.” ° f 

I do not intend to be understood to state that the provisions of the Succession Act 
to which I have made reference can in any manner control the language bf s. 86 of 
the Civil Procedure Code. But they do, in my judgment, throw some light on the 
meaning of the word “suit” in the general sense of that expression. Nor do I intend 
to be understood to sey that the rules of this High Court to which I am immediately 
going to make reference can in any sense control the meaning to be attributed to the 
words “suit” and “may be sued” in s. 86 of the Code. But I do take the view that 
these rules throw some light on the meaning of the expressions. Chapter XX XIII 
of the Rules have been made in the Testamentary and Intestate ‘Jurisdiction of this 

igh Court. The rules deal with both contentious and non-contentious proceedings 
on the testamentary side of the High Court. After laying down in that chapter 
the procedure to be followed in service of citations there is r. 689 which relates to 
a filing of a caveat by any person objecting to the issue of a grant of the probate or 
letters of administration. Rule 690 makes it obligatory that in every case an éffidavit 
_ in support of a caveat shall be field within eight days. Rule 692 is as follows :— 

“Upon the affidavit in support of the caveat being filed, the petitioner for probate or letters 
of administration shall be called upon by notice to take out a summons, and the proceedings 
shall be numbered as a suit in which the petitioner shall be the plaintiff and the caveator snall 
be the defendant. The procedure in such suit shall, as nearly as may be, be according to the 
provisions of the Code of Civil Procedure.” 

It is this rule which has the effect of converting the contested probate proceedings 
into a suit. It is true that these Rules contain provisions which are purely procedural, 
but what is noteworthy is that it becomes incumbent on the petitioner in a contentious 
matter, as soon as an affidavit is filed in support of a caveat, to take out a summons 

ainst the caveator, who is to be described in the summons to be issued as the 
defendant if the petitioner wants to go on with the matter. Therefore, it is at this 
stage, which is niaterial, in these proceedings that they become converted into a suit. 
It is only when the necessary amendments are made by the petitioner in his petition 
by describing it as a suit, getting it numbered as a suit, describing himself as a plaintiff 
and describing the caveator as the defendant, that for all practical purposes a suit 
comes into existence. If that be so, I am unable to see any reason why that suit 
described as a regular suit by s. 295 of the Succession Act and as a suit under the 
High Court Rules and in which legal process of this Court in the form of a summon 
in an ordinary suit is actually required to be issued, should not be treated 
as a suit within the ambit and scope of s. 86 of the Civil Procedure Code. In some 
of the decisions relied on by Mr. S. A. Desai himself the view has been expressed 
that the word “suit” is not to be given any narrow technical meaning as urged before 
me on behalf of the plaintiff. In the absence of any compelling authority or any 
sound principle I am not prepared to take the view that the expression “suit” used 
in s. 86 ofthe Civil Procedure Code should not include original matters in the nature 
of suits such as probate or divorce proceedings which though commenced by a 
“petition” and not by a “piaint’”’ are referred to as suits and even described as such 
by other statutes. I do not think this view in any way militates against the principle 
of strict construction applicable to all statutes which encroach on the rights of the 
subject whether as regards person or property. ý 

It was strongly urged before me by Mr. S. A. Desai that s. 86 of the Code applies 
only at the stage when civil proceedings in a suit commence by the filing of 


’ 
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a plaint. The Argument proceeded that in testamentary proceedings there can 
be no plaint. I agree that when a petition is filed in this Court for the grant of 
probate or letters of administration there are no proceedings which can be regarded 
as a suit. But it is only when these proceedings become contentious after the 
filing of a caveat that they become converted into a suit, and the suit, so far as 
the caveator is concerned, can only be deemed to have been instituted against him 
when it is converted into a suit in accordance with the procedure in that behalf 
laid down by the High Court Rules, and if the caveator is a Ruler of a State, he can 
raise objection only when legal process of the Court is served on him as a defendant. 
Tn a suit filed against a number of defendants none of the defendants in the plaint 
as originally filed may be a Ruling Prince. Later on the aries may find that 
it is necessary for him to add a Ruling Prince as a party defendant to the suit pre- 
viously filgi and already on the record of the Court. As long as the Ruling Prince 
was not on the record of the suit the suit, would be perfectly good and one which 
would not be hit by the provisions of s. 86, but as soon as the Ruling Prince is sought 
to be added as a party defendant to the suit, it would invoke the operation of s. 86. 
Tt can hardly be questioned that such a suit cannot go on against the Ruling Prince 
if the consent of the Central Government had not been obtained. Incidentally 
I may observe that in England under the Rules. of the Supreme Court every action 
in the High Court is commenced by writ of summons which is indorsed with a 
statement of the nature of the claim made, or of the relief for remedy required 
in the action. It is of some interest also to observe that under English law a writ 
of the High Court cannot be served on a foreign sovereign and his immunity can 
be determined even at the date of the Court’s decision (Sace v. Ruler of Bhawalpur 
State.) , 

Bearing, then, all these considerations in mind, including the object and intend- 
ment of the law-giver, which is clear, I think I would not be justified in giving a 
narrow restricted meaning to the expression “suit” used in s.86 of the Code. It 
is an expression which admits both of restriction and expansion to suit the subject- 
matter. It is necessary to give the expression “the meaning that best suits the 
scope and object of the statute without extending it to ground foreign to the inten- 
tion.” In my judgment the fitness of the matter requires that the expression 
must be read in a comprehensive sense which would include not merely those pro- 
ceedings which commence with the filing of a plaint but in any case all those proceed- 
ings which are under particular enactments described and treated as suits. Upon 
this matter, therefore, I have reached the conclusion that when a non-contentious 
probate proceeding on becoming contentious is converted into a suit, it is a suit pro- 
perly so called and is within the ambit of s. 86 of the Code. Having stated that 
conclusion it is, of course, the end of the suit before me. 


The plaintiff appealed. 


Murzan J. Mistree, with M. M. Javeri, for the appellant. 
K. T. Desai, with M. R. Mody, for the respondent. 


Cuacta C. J. A very interesting question as to the rights of an ex-ruler arises 
in this appeal. The appellant is the third son of the late Maharaja of Rajpipla and 
the respondent is his eldest son. The appellant filed a petition for letters of adminis- 
tration to the state of the late Maharaja of Rajpipla with the will annexed. Cita- 
tions were served amongst others upon the respondent. The respondent filed 
a caveat and filed an affidavit in support of that caveat and under the rules of 
the High Court, to which we shall presently refer, the petition was converted into 
a suit and a summons in the suit was served upon the respondent, and when the suit 
came on for hearing before Mr. Justice Desai the respondent raised a contention 
that the suit was not maintainable in the absence of a consent of the Central Govern- 
ment by reason of the provisions of s. 87-B of the Civil Procedure Code. The learn- 
ed Judge upheld that contention anddismissed the suit and the petitioner has come 
in appeal. 

1 [1952] 1 ANE. R. 326. 
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Now, s. 86 gave certain immunity to Rulers of a Foreign State and that immunity 
was that he could not be sued in any Court otherwise competent tq try the suit 
except with the consent of the Central Government certified in writing by the Secre- 
tary to that Government. This section applied to Rulers of all Foreign States and 
before 1947 it also applied naturally to Rulers of Indian States which were looked 
upon as foreign States. After 1947 when the Indian States merged with the Union 
of India a special section was enacted to preserve certain rights which Rulers of 
Indian States had enjoyed, and the section that was enacted was s. 87-B which was 
in the following terms: 

“The provisions of section 85 and of sub-sections (7) and (3) of section 86 shall apply 

in relation tothe Rulers of any former Indian State as they apply in relation to¢he Ruler of 
a foreign State.” 
Therefore, the immunity which a Ruler of a Foreign State enjoyed und®r s. 86 (1) 
is still enjoyed by a Ruler of a former Indian State, and it is not disputed that the 
respondent is the Ruler of a former Indian State as defined in s. 87-B, and therefore 
what we have to consider is what is the immunity which the Civil Procedure Code 
confers upon the Ruler of a Foreign State under s. 86 (1). 

It will be best to construe s. 86(Z) in the first instance, apart from authorities. 
It confers a substantive right upon the Ruler of a Foreign State and it also 
imposes a disability upona litigant who wants to sue the Ruler of a Foreign State. 
The Legislature has used the expression “may be sued” and it has further made 
that expression clear by stating “in any Court otherwise competent to try the 
suit.” Therefore, it is clear that, apart from any other considerations, s. 86(Z) 
strictly construed only applies to a case where a suit is filed in a civil Court against 
the Ruler of a Foreign State. It is true that the expression “may be sued in its 
plain ordinary meaning may have wider connotation. It may mean to claim a 
civil right in a Court of law by any legal process by which that civil right can 
be established. But, in our opinion, this expression must be construed in the 
context of the Civil Procedure Code. It must be borne in mind that the Legisla- 
ture has used this expression in a Jaw which deals with procedure and it has 
used that expression in a Code where the expression “‘suit” is used and understood 
in a strictly technical sense. As far as the Civil Procedure Code is concerned, “a 
suit” moans a legal proceeding instituted by means of the filing of a plaint as speci- 
fically provided for by 8.26 which deals with “institution of suits,” and the Civil 
Procedure Code draws a sharp distinction between “suits” and “legal proceedings.” 
This is clear if one looks at the provisions of s. 141. The Legislature, realising that 
in a oivil Court not only suits would be filed but legal proceedings instituted, had 
to make provisions also with regard to legal proceedings, and therefore it enacted 
s. 141 which is to the following effect: 

“The procedure provided in this Code in regard to suits shall be followed, as far as it can 

be made applicable, in all proceedings in any Court of civil jurisdiction.” 
Now, the Privy Council in construing s. 141 has held that the expression “proceed. 
ings” used in this section means independent proceedings in the nature of probate 
or guardian-ship proceedings. Apart from those two proceedings mentioned by 
the Privy Council there may be proceedings under the Companies Aot, there may 
be proceedings under the Charitable Trust Act and various other proceedings which 
may be instituted in a oivil Court. All these proceedings, although they may 
claim rights, would not be “suits” as understood by the Civil Procedure Code because 
they are not instituted by the filing ofa plaint, It is precisely because of these that 
s. 141 was enacted so that the procedure provided in the Code with regard to suits 
should also be followed with regard to these proceedings. 

We can understand the ar ent, and Mr. Desai has also advanced that argument 
and we shall presently deal with it, that probate proceedings being independent 
proceedings by reason of s. 141, s. 86 has been made applicable to those proceedings; 
butitis difficult to understand the contention thats.86, independently of s. 141, applies 
not only to suits but also to proceedings. In terms it only applies to suits and there 
is no reason why an extensive meaning should be given to the expression “suits” 
in s. 86 which is not justified by tho schome of the Civil Procedure Code. It is 
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poe out, and tightly, that s. 86 is a statutory recognition of the International 
aw thata Foreign Rulershould not be subjected to the jurisdiction ofa Municipal Court. 
It is pointed out that Dicey in his Conflict of Law, 6th edn., at p. 131, broadly lays 
down the proposition that the Court has no jurisdiction to entertain an action or 
other proceeding against any Foreign Sovereign, and this rule is subject to certain 
exceptions which are not material for the purposes of this discussion; and it is pointed 
out that no distinction is made with regard to the immunity of the Foreign Sovereign 
between “action” or “other proceeding.” The rule of International law is perhaps 
slightly differently stated by Lord Atkin in Compania Naviera Vascongado v. S. 8. 
Oristing.1 He deals with two propositions of International law which according 
to him are engrafted into the domestic law of England and which seem to the learned 
Law Lord to be well established and beyond dispute. The first with which we 
are concer@edis that the Courts of a country will not implead a Foreign Sovereign, 
i.e., make him against his will a party to legal proceedings, whether the proceedings 
involve process against his person or seek to recover from him specific property 
or damage. These observations seem to imply that the legal proceedings must 
be such as to involve a process against the person of the Foreign Sovereign or it 
must seek to recover from him specific property or damages. But whatever the 
principle of International law may be, we are concerned with the statutory form 
that it has taken in our country. In the very forefront we notice that there is an 
important departure from the rule of International law because in India a Ruler 
of a Foreign State can be sued with the consent of the Central Government. Further 
in England a Foreign Ruler can waive the privilege, of being sued. The Privy 
Councilhasheld that the consent required unders.86 cannot be waived and therefore 
it would not be treading on safe ground to inquire what is the principle of Inter- 
national law and to construe s. 86 in the light of that principle. If the language 
of 8. 86 permitted such a construction, perhaps it would not be objectionable to 
consider rules of International law because our country also is in the comity of 
Nations, and there is no reason why we should not as much as other countries give 
effect to well settled principles of International law. But if the language of the 
section is clear and is capable of only one construction in the context in which that 
language is used, then in our opinion it would be an unjustifiable attempt on the 
part of the Court to engraft upon the statutory provision a principle of International 
law which the Legislature itself did not think it proper to do. 

The same view of the law has been taken in Madanlal v. Ruler of Rampur State? 
In that case a debtor presented a petition for being adjudicated an insolvent and 
the petition was opposed by a Ruling Chief who was a creditor, and Mr. Justice Nasim Ali 
and Mr. Justice Narsing Rau held that s. 86 of the Civil Procedure Code applied 
in terms only to suits. Mr. Justice Tendolkar in an unreported judgment in His 
Highness Vir Sing Dev alias V. S. Deo v. Gangavishandas Lachmandas®, where an 
application was presented to adjudicate the ex-Ruler of Orchha, has also taken the view 
that s. 86 by its very words is limited to a suit and does not extend to any other 
proceedings. With respect, we are in agreement with the views expressed in 
both these judgments. 

If then s. 86 deals only with “suits”, the next question is whether by reason of 
8. 141 the provisions of s. 86 have been made applicable to probate proceedings. 
Now, it is possible to take two views of the ambit of s. 141. One is that every section 
in the Code relating to suits has been made applicable to other proceedings, and 
the other view is that only those provisions of the Code which deal with procedure 
and not with substantive rights are made applicable to independent proceedings 
initiated in a Court. In our opinion the language used by 8.141 itself cules out the 
first view. It is only the procedure provided in the Code in regard to suits which 
has been made applicable to other proceedings. Butifin the Code there are poem 
which deal with substantive rights, those provisions are not made applicable by 
s. 141. Take this very case of probate proceedings. The question of substantive 
rights and the question of imposing disabilities can only be dealt with in the Succes- 


1 [1938] A.C. 485, 490. decided by Tendolkar J., on October 8, 1951 
2 rad A.LR. Cal. 244, (Unrep.). 
8a (1951) Insolvency No. 89 of 1051, 
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sion Act which deals with these proceedings. But when these proceedings come 
to a Court of law, the Court has to consider what procedure it should apply to 
those proceedings, and s. 141 lays down that the procedure that should be applied 
is the procedure that the Court would apply if it was trying a suit. Therefore, if 
s. 86 deals with the substantive rights, as we have held it does, then by reason of 
8. 141 s. 86 cannot be made applicable to probate proceedings. 

Mr. Desai says that a contrary view has been taken by a full bench of the Allahabad 
High Courtin Official Liquidators, Dehra Dun-Mussoorie Electric Tramway Company v. 
Nabha State+ The Allahabad High Court was considering whether s. 86 of the 
Civil Procedure Code applied to proceedings under ss. 184, 186 and 187 of the Indian 
Companies Act, and the full bench came to the conclusion that it did apply to proceed- 
ings under s. s. 186 ors. 187 and not to proceedings under's. 184. With regard to ss. 186 
and 187 they undoubtedly took the view that s. 86 was applicable because of s. 141. 
But, with respect, the Allahabad High Court did not consider the question that we 
have been considering, whether s. 14] applies to all provisions of the Code or only 
to provisions dealing with procedure and not dealing with substantive rights. There 
was also another reason why the Allahabad High Court came to this conclusion with 
regard to proceedings under ss. 186 and 187. With regard tos. 186 the view taken 
was that as it furnished a summary remedy it was not right for the Court to order 
payment against a Ruler by a summary remedy when if a suit was filed the Ruler 
could have taken a defence under s. 86, and with regard to s. 187 in a sense also, 
it was exercising the summary jurisdiction of the Court, because after ordering a 
call it is open to the Court under s. i87 to order payment instead of asking the 
Liquidator to resort to a suit. But, with respect to the Allahabad High Court, 
it is difficult to understand how a distinction can be made between proceedings 
under s. 184 and proceedings under ss. 186 and 187. The only reason given by the 
Allahabad High Court is that under s. 184 it is incumbent upon the Court to make 
an order whereas it is discretionary with the Court whether to make an order under 
s8. 186 or 187 or not. But whether it is incumbent upon the Court to make an order 
under s. 186 or 187 or not, it is a proceeding in Court. If the view of the Allahabad. 
High Court was right that s. 141 applied all provisions of the Code to proceedings 
in Court, then there seems to be no reason in principle why a distinction should 
have been made between proceedings under s. 184 and proceedings under s. 186 or 
8.187. But this view of the Allahabad High Court with regard to the applicability 
of s. 141 is clearly in conflict with the decisions of several other High Courts. It 
has been held that the provisions with regard to appeals which are to be found in 
the Civil Procedure Code do not apply to proceedings by virtue of f. 141, and the 
reason for this decision is that the right of appeal is a substantive right and s. 141 
does not deal with substantive rights. If the provisions with regard to appeals 
do not fall within the ambit of s. 141 because they deal with and confer substantive 
rights, then, in our opinion, by parity of reason,s. 86 also cannot fall within the ambit 
of s. 141 because it deals with substantive rights and confers substantive rights 
upon Rulers of Foreign States. 

The next contention of Mr. Desai is that even assuming s. 86 only applied to suits, 
what we have before us is a suit and therefore s. 86 applies, and as no consent has 
been taken, the respondent was right in contending that the appellant’s suit must 
fail on that ground. Now, in order to appreciate this contention we must understand 
the nature of probate proceedings. A petition for letters of administration with 
the will annexed or a petition for a probate is not directed against any party. 
It seeks from the Court only this relief that the petitioner should be clothed with 
authority to represent the estate of the deceased and that he should exercise various 
powers as representing that estate. It is true that the petitioner does not get this 
relief ex parte. Both the Succession Act and the High Court Rules provide that 
notice must be given to the next of kin, and when notice is given, it is open to any 
next of kin to file what is known as a caveat and also to file an affidavit in support 
of a caveat. It is at that stage that the proceedings become what is known as 
contentious, and when they become contentious they are treated as a suit, they are 


1 (1985) I. L. R. 58 All. 742, F.B. 
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numbered as a suit and the pétitoner is described as the plaintiff and the caveator 
is described as the defendent. We are concerned here with the High Court Rules, 
and r. 689 deals with a caveat, r. 690 deals with the filing of an affidavit, and r. 692 
which is the relevant irule, provides that : . 


. “Upon the affidavit in support of the caveat being filed, the petitioner for probate or 

letters of administration shall be called upon by notice to take out a summons, and the proceed- 
ings shall be numbered as a suit in which the petitioner shall be the plaintiff and the caveator 
shall be the defendant. The procedure in such suit shal], as nearly as may be, be according 
tothe provisions of the Code of Civil Procedure.” 
A reference mey also be made to r. 665 which makes notice to the next of kin 
obligatory., The corresponding section of the Succession Act is, first, s. 235 which 
aleo makes the issue of citation to the next of kin obligatory before the issue of 
letters of gdministration with the will annexed, and s. 268 which provides that the 
proceedings of the Court of the District Judge in relation to the granting of probate 
and letters of administration shall, save as thereinafter otherwise provided, be 
regulated, so far as the circumstances of the case permit, by the Code of Civil Pro- 
cedure, 1908. And s. 295 provides that : 

“In any case before the District Judge in which there is contentior, the proceedings shall 
take, as nearly as may be, the form of a regular suit, according to the provisions of the Code 
of Civil Procedure, 1908, in which the petitioner for probate or letters of administration, as the 
case may be, shall be the plaintiff, and the person who has appeared to oppose the grant shall 
be the defendant,” 

Now, from these provisions it is sought to be argued that whatever the nature 
of the proceedings may be when they were first instituted, at a certain stage they 
become a suit, and s. 86 applies, and if there is no consent taken of the Central 
Government, the suit cannot be maintained against the defendant if he is a Ruler 
of a former Indian State. Itis very difficult to accept the view that these proceedings 
are a suit as contemplated by s. 86. If we are right in the view that we take that 
a suit can only be instituted as required by s. 26 by the presentation of a plaint, 
then obviously a petition for letters of administration with the will annexed is nota 
plaint and at no stage becomes a plaint as understood in s. 26 of the Civil Procedure 
Code. What s. 86 requires is a suit instituted in the manner laid down in the Civil 
Procedure Code, not a proceeding which is treated as a suit by reason of the provisions 
of some other law. It is also difficult to understand how a petition for letters of 
administration can be a suit when no relief is sought by the petitioner against the 
caveator. It is true that the caveator appears on the scene to oppose the grant 
of the letters of administration to the petitioner. But it is all the same true that 
quae the defendant the plaintiff is seeking no relief, and the very essence of a suit is, 
and must be, that the parties are so arrayed that one party seeks relief from the other 
which the other is denying. Section 86 also contemplates that the consent required 
must be taken before the institution of the suit, and Mr. Desai concedes that no 
consent is necessary before the petition is presented, because, at that stage the peti- 
tion is not a suit and it may never become a suit if no caveat is filed by the Ruler. 
But Mr. Desai says that once the citation is served and in answer to the citation a 
caveat is filed, the petitioner has the locus penetentiae to get the consent of the 
Central Government before an affidavit is filed and before the proceedings are con- 
verted into a suit. Section 86 surely does not contemplate the obtaining of the 
consent at any other stage except at the institution. It would indeed be a curious 
application of s. 86 if a party was compelled to obtain the consent of the Central 
Government when a proceeding is converted into a suit not by his action but by the 
action of the other side, and when at the time when he filed the proceeding he had 
no knowledge that the proceeding would ever become a suit, nor had he knowledge 
when ıt would became a suit. Therefore, in our opinion, it is very difficult to 
accept the alternative contention put forward by Mr. Desai that the probate proceed- 
ings in this case become a suit when the defendant filed his affidavit in support 
of his caveat and s. 86 came into operation. 


Mc. Desai has also sought to argue, that, apart from s. 141, by reason of s. 268 
the-proceedings must be regulated by tho Code of Civil Procedure and therefore s. 86 
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would apply to these proceedings. Our answer to this contention is the same 
that we gave with regard to the arguments advanced with reference to s. 141. 
Regulating proceedings does not include conferring rights and imposing disabilities, . 
and what s. 268 does is nothing more than s. 141. It only makes applicable the 
procedural provisious of the Civil Procedure Code to the proceedings instituted 
in a civil Court under the Succession Act in relation to the granting of probate 
and letters of administration, 

Tho question that we have to consider may be posed in a different way. When 
the Court is exercising its ordinary civil jurisdiction to try suits, that jurisdiction 
has been made subject to the provisions of s. 86, and the Courts are prevented from 
entertaining suits against Foreign Rulers without the consent of the Central Govern- 
ment as provided by s. 86. Can it be said that when the Court is exercising its 
testamentary jurisdiction, as it is doing in this case, that jurisdiction is also made 
subject to the provisions of s. 86? In our opinion if the intention of the Legislature 
was to put that limitation upon the jurisdiction of the Court, the Legislature would 
have so provided by some substantive provision either in the Succession Act or in 
any other law. But it would be erroneous to import from the language used in 
s. 86 limitation upon the testamentary jurisdiction of the Court when such a 
limitation has not been imposed in clear language by the Legislature. 

With regard to the view taken by the learned Jvdge, with respect, the learned 
Judge has relied on a decision of this Court in Rao v. Advani! There also we 
had to construe the expression “to sue”, but we were construing that expression as 
used in s. 176 of the Government of India Act and we gave to that expression its 
plain natural meaning. But as we have pointed out that expression has a very 
different meaning and a very different connotation when used in the context of the 
Civil Procedure Code. In our opinion, therefore, with respect, the learned Judge 
was in error when he took the view that the defendant was protected by s. 86 and 
in the absence of the consent of the Central Government the proceedings taken by 
the appellant could not be maintained. 

An issue was also raised before the learned Judge as to whether the petition present- 
ed by the appellant was bona fide. The learned Judge tentatively took the view 
that the petition was bona fide, but when he came to answer the issue he rightly re- 
fused to answer that issue inasmuch as he had come to the conclusion that the 
petition was not maintainable. We see ‘no reason why we should express any 
opinion as to the bona fides or otherwise of the appellant’s petition. When the 
matter goes back to the learned Judge it would be for him to go into the question 
on merits and dacide as to whether he should exercise his discretion in favour of the 
petitioner and grant him letters of administration. 

The result is that the appeal must succeed, the order ofthe learned Judge be set 
aside and the suit will bo remanded to the learned Judge for disposal according to 
law. The respondent to pay the costs of the appeal. The appellant will also be 
entitled to the costs of the hearing in the lower Court. 


Appeal allowed. 


Attorneys for appellant: Dastur & Oo. 
Attorneys for respondent: Dikshit, Maneklal & Oo. 


1 (1949) 51 Bom. L. R. 342. 
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Before the Hon'ble Mr. M. C. Chagla, Ohtef Justics, and Mr. Justice Desai. 


SHRIMATI LILAVATIBAI v. STATE OF BOMBAY.* 

Bombay Land Requisition Aci (Bom. XXXII of 1948), Secs. 13, 6 (4)(a)t—Order requisitioning 
promises menitoning petitioner's deceased husband at foot of order—Order pasted on premises— 
Petitioner having knowledge of order—-Whether service effected as required by s. 18—Whoether 
obligatory upon State to state in order against whom tt is made—Person mentioned at foot of 
order dead, whether affects validity of order. 

To comply with the provisions of s. 18 of the Bombay Land Requisition Act, 1948, what 
is obligatory upon the State is to prove either that service was effected as required by s. 18 
(1) (0) of the Act or that a person affected had information of the order aliunde. 

Kedar Charandas Varma v. State of Bombay,! followed. 

AU th&t a requisition order under s. 6 (4) (a) of the Bombay Land Requisition Act, 1948, 
requires is that it must be with regard to premises which fall within the ambit of the Act 
and it ‘must state a public purpose. In order that a valid order should be made under 
the section it is not necessary that the order should state that it is directed against s particular 
person. Therefore the fast that the person mentioned at the foot of the order is dead oan- 
not affect the validity of the order. 


Onn D. Chellaram, who was in occupation of a flat in a building known as 
Hem Prabha at’ Marine Drive, since about the year 1938, died leaving his widow 
Lilavatibai (petitioner), on November 24, 1953. On January 29, 1954, the petitioner 
found pasted on the outer door of the flat a requisition order made on January 
27, 1954, by the Accommodation Officer, which was in the following terms :— 

“Whereas, on inquiry it is found that the premises specified below had become vacant 
in the month of October 1952; 

Now, therefore, in exercise of the powers confered by clause (a) of sub-section (4) of section 
6 of theBombay Land Requisition Act, 1948 (Bom, XXXII of 1948) the Government of Bombay 
is pleased to requisition the said premises for a public purpose namely for housing a Bombay 


State Government servant. 


Premises. 


1) Shri Hirabhai H. Patel, R 
x 
2) Shri Narottam Dharamsi Patel, 

* 4 * 


8) Shri D. Chellaram, 


*Decided, March 29, 1955. O, C. J. Appeal 
No. 68 of 1954: Miscellaneous No. 74 of 1954. 

+The relevant sections run thus: 

18. Publication and service of ordors.—(1) 
Every order made under section 5, 6, 7, 8A 
or 8B or sub-section (7) of section 9 or section 
12 shall— 

(a) if it is an order of a general nature or 
affecting a class of persons, be published in 
the manner prescribed by rules made in this 
behalf; 

(b) if it is an order affecting an individual, 
corporation, or firm, be served in the manner 

rovided for ‘the service of a eummons in 

ule 2 of Order XXIX. or Rule 3 of Order 
XXX, as the case may be, in the First Schedule 
of the Code of Civil Procedure, 1908; 

(o) if it is an order affecting an individual 

vson other than a corporation or firm, 

e served on the person— 

(i) personally, by delivering or tendering 
to him the order, or 

(4s) by post, or 

(tit) where the person cannot be found, 
by leaving an authentic copy of the order 
with some adult male member of his family 
or by affixing such copy to some conspicuous 
part of the premises in which he is known 
to have last resided or carried on business 
or worked for gain. 

(2) Where a question arises whether a 
person was duly informed of an order made 


* * * 


It is requested to hand over peaceful possession 
of the premises to Government within 7 days 


of the date of receipt of this order.” 


in pursuance of section 5, 6,7, 8A or 8B or, 
sub-section (7) of section 9 or section 12 
compliance with the requirements of sub- 
section (1) shall be conclusive proof that he 
was so informed; but failure to comply with 
the said requirements shall not preclude 
proof by other means that he was so informed. 
or affect the validity of the order. 

6. Roquisition of vacant premises.— (4) 
Whether or not an intimation under sub- 
section (7) is given and notwithstanding 
anything contained in section 5, the State 
Government may by order in writing— 

(a) requisition the premises for the purpose 
of the State or any other public purpose and 
may use or deal with the premises for any 
such purpose in such manner as may appear 
to it to be expedient; or... 

Provided that where an order is to be made 
under clause (a) requisitioning the premises 
in respect of which no intimation is given 
by the landlord, the State Government shall 
make such inquiry as it deems fit and make 
a declaration in the order that the premises 
were vacant or had become vacant, on or 
after the date referred to in sub-section (1) 
and such declaration shall be conclusive 
evidence that the premises were or had sgo 
become vacant: 

1 (1955) O0.C.J. Appeal No 7 of 1965, decided 
by Chagla C. J. and Dixit J., on January 27, 
1965 (Unrep.). 
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The petitioner filed the present petition for inter alta a writ of mandamus or other 
suitable writ, direction or order, ordering the State of Bombay to forbear from 
enforcing the order. The petition was heard by Tendolkar J., who dismissed it, 
delivering on April 21, 1954, the following judgment :— 


TEeENDOLKAR J. This is a petition for an appropriate writ, direction or order re- 
straining the State of Bombay from enforcing s requisition order dated January 
27, 1954. 

The petitioner is a widow of one Dharmadas Chellaram who died at Bombay 
on November 24, 1953. The said Dharamdas was in occupation of flat No. 3 on 
the first floor of a building known as Hem Prabha at 68 Marine Drive, at Bombay, 
and after his death the petitioner as the sole surviving heir claimed to have become 
the tenant of the said flat. On January 27, 1954, the said flat was requisitioned 
by Government. The order declared that on inquiry it was found that the premises 
had become vacant and the premises were requisitioned by the said order for a pub- 
lic purpose, viz. for housing a Bombay State Government servant. 

The order is challenged on two grounds (a) that it is addressed to a dead person 
and is therefore bad, and (b) that the order has not been served on the petitioner, 
and until that is done it cannot be enforced against the petitioner. 

Now, when one turns to the order, the order is not addressed to the petitioner 
at all, It is addressed to one Hirabhai H. Patel who is the owner of the premises, 
to one N. D. Patel who at one time was allowed to reside at this flat by Dharamdas, 
and to D. Chellaram. Against the last two names there is an endorsement. 

“It is requested to hand over peaceful possession of the premises to Government within 
7 days of the date of receipt of this order”, ° 


A copy of this order was pasted on the outer door of the promises on January 29, 
1954. Now, itis alleged in the petition that D. Chellaram is long since dead and 
this fact has not been challenged. On this the contention is based that an order 
addressed to a dead person is invalid. Reliance is placed on the decision of the 
Supreme Court under the Administration of Evacuee Property Act that the property 
of @ dead evacuee cannot be declared to be evacuee property. But, in my opinion, 
there is no analogy between the provisions of that Act and the provisions of the 
Bombay Land Requisition Act nor does it appear to me to be correct to state that 
there is any order against a dead person. A requisition order under s. 6 relates to 
the property irrespective of who the owner is, and once a property has been requi- 
sitioned, under s. 11, possession of such property can be taken, if necessary, by use 
of force, by any officer authorised in this behalf by the State Government, which 
means that the order is good against the whole world and empowers the State Govern- 
ment to take possession of the property from any one. This power is subject 
to the rule of natural justice that no person shall be asked to hand over possession, 
without his being apprised of the order empowering the State to take possession, 
and it is by virtue of such requirement only that it is necessary to serve an order 
of requisition upon the person from whom possession is sought to be taken. ‘The 
order of requisition, therefore, being an order against the property and not against 
an individual, the fact that it happens to have been addressed to a dead person 
amongst others isa matter which, in my opinion, is of no consequence at all and it 
does not affect the validity of the order. 

With regard to the second contention, it is quite true that an order can- 
not be enforced for the reason that I have already indicated against a person until 
such person has been apprised of the said order. Section 13 of the Land Requi- 
sition Act, sub-s. (7), provides the mode of service of orders, and it is not pleaded 
on behalf of the respondents that the order was served upon the petitioner in any. 
of the modes therein enumerated , but sub-s. (2) of that section says : 

“Where a question arises whether a person was duly informed of an ordor made in pursuance 
of section 5, 6, 7, 8A or 8B or sub-section (7) of section 9 or section 12 compliance with the require- 
ments of sub-section (1) shall be conclusive proof that he was so informed; but failure to comply 
with tho said requirements shall not preclude proof by other means that ho was so informed 
or affoot tho validity of the order,” 
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In this case the respondents’ contention is that the petitioner herself admitted that 
she was informed of the said order and this is apparent-from two communications 
addressed by the petitioner, one to the Secretary to the Government of Bombay, 
Revenue Department, dated February 3, 1954, and another to the Honourable 
the Minister for Accommodation, Government of Bombay, dated January 27,1954, 
in both of which the petitioner sets out that thesaid order was pasted on the premises 
and required the petitioner to hand over possession within 7 days. There can, 
therefore, be no doubt that the petitioner was informed of the said order. In the 
caso of Rao v. Advani+a division bench of this Court has held in terms that itis not neces- 
sary to address the order toany one. So long as the order is served upon an indi- 
vidual or heis informed of such an order, it is sufficient to satisfy the requirements 
of natural justice that possession should not be taken from an individual unless he 
is informed of the authority under which possession is to be taken. There is there- 
fore no substance in the petition. 


The rule is, therefore, discharged and the petition dismissed. No order as to 
costs. 3 


The petitioner appealed. 


R. Jethmalani, for the appellant. 
M. P. Amin, Advocate General, for the respondent. 


Caaaita C. J. By a petition the petitioner challenged a requisition order made 
on January 27, 1954. Mr. Justice Tendolkar dismissed the petition and the peti- 
tioner has come in appeal. 

The fetitioner is the widow of one Dharamdas Chellarm who died on November 

24,1953. The order was pasted on the premises in which the widow continued to 
live after the death of her husband. The order has been challenged on various 
grounds by Mr. Jethmalani, and the first ground is that the mandatory provisions 
of s. 13 of the Bombay Land Requisition Act have not been complied with. It is 
urged that service has not been effected as required by s. 13(1)(c) upon the peti- 
tioner, she being a person who is affected by the order. Now, in a recent decision 
& division bench of this Court in Kedar Charandas Varma v. State of Bombay? has 
taken the view that what is obligatory upon the State is to prove either that service 
was effected as required by s. 13 (Z)(c) or that a person affected had information of 
the order aliunde. The result of effecting service in accordance with the provisions 
of s. 13(Z)(c) is to confer this advantage upon the State that the proof of service 
constitutes a conclusive proof that the person affected by the order had information 
of the order. In this case it is not disputed—indeed it is the case of the petitioner 
herself—that she had knowledge of the order on January 29, 1954. Therefore, in 
view of that decision there is no substance in this contention. 
. It is-thon urged that although it may be true that in a case where an order 
is made against a person he may either be served under s. 13(1)(c) or information 
may be brought home to him, under s. 13(2) that position does not obtain 
where the order is not made against a particular person, and it is said that 
in this case the order was only directed against one Hirabhai Patel, Narottam 
Dharamsi Patel, and D. Chellaram, and not against the petitioner, and therefore 
a different view of the law should be taken in the case of the petitioner. Now, the 
very simple answer to this contention is that s. 13(Z)(c) does not speak of an order 
made against a particular person, but it speaks of an order affecting an individual, 
and there is not the slightest doubt—indeed it is the very basis of the petition—that 
the petitioner has been affected by this order, and it is precisely because she has 
been affected by this order that she is entitled to claim that before the order can’ 
be enforced the State must prove service against her or must prove that she had 
otherwise knowledge of the order. Therefore, the decision that we gave in Varma’s 
case applies to the facts of this case as well. ` i ` 

The third contention urged by Mr. Jethmalani is that the order is directed against 


1 (1049) 51 Bom. L. R., 842. decided by Ohagla C. J. and Dixit J., on 
2 (1955) O.C.J. Appəal No. 7 of 1935, January 27, 1955 (Unrep.). 
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' D. Chellaram who admittedly was dead at the date when the order was made, and 
it is urged that the order being passed against a dead person is a nullity. Now, 
` when we look at the scheme of tha Land Requisition Act, it is clear that the orders 
of requisition are made quae premises and not against any particular person. 
This order is made under s. 6(4)(a) and all that the requisition order requires is that 
it must be with regard to premises which fall within theambitof the Act and it must 
state a public purpose. There is no suggestion in s. 6(4)(a) whatsoever 
that in order that a valid order should be made the order should state that it is 
directed against a particular person. Indeed, if no names had been mentioned at 
the foot of the order at all, the order would still be good provided it sought 
to requisition premises as defined in the Act and the order was madesfor a public 
purpose. Mr. Jethmalani says that we must read s. 6(4)(@) in conjunction with 
s. 13, and he says that if we do so, it would be clear that a valid order ust state 
against whom it is directed. In our opinion, far from s. 13 helping the contention 
of Mr. Jethmalani it is wholly opposed to that contention. The very fact that in 
8. 13(Z)(c) the language used by the Legislature is not “an order made against an 
individual or directed against an individual’, but the language used is “an order 
affecting an individual”, clearly shows that once an order is made with regard to 
certain premises, then in order to enforce that order against a particular individual 
whom the order affects, service has got to be effected. Therefore, nowhere in the 
Actis there any provision which makes it obligatory upon the State Govern- 
ment to state in the order against whom the order is made or directed. At the 
most all that can be said is that the order to the extent that it is directed against 
D. Chellram is bad and the order cannot be enforced against a dead person. But 
to the extent that the order affects the petitioner, if the order is properly made, it 
can be enforced against her. It is fallacious to draw an analogy between a re- 
quisition order and a suit. A suit must be filed against a definite party, and if a 
suit is filed against a dead person, the suit would be a nullity. But if a valid re- 
quisition order does not require a person, to be a party to the order, then the fact 
that the person mentioned at the foot of the order is dead cannot affect the validity 
of the order. S 
The final argument advanced by Mr. Jethmalani is that there is no substantial 
compliance with the provisions of s. 6(4) which requires the Government to make 
a declaration. What is seriously urged is that the section requires that the Govern- 
ment must state that the premises were vacant or had become vacant on or after 
. the date referred to in sub-s. (1), and the date under sub-s. (1) being April 1948, what 
is contended is that the declaration should have stated that the premises became 
vacant after April 1948. What the declaration states is : “Whereas on inquiry it 
is found that the premises specified below had become vacant in the month of 
October 1952.” Mr. Jethmalani says that the Requisition Act is an extraordinary 
legislation and an extraordinary legislation requires strict compliance with its pro- 
visions. Now, even in construing an extraordinary legislation we do not think it 
is necessary that the Courts should dispense with commonsense. Commonsense 
is not out of place even in interpreting an emergency or an extraordinary legislation, 
and to seriously suggest that when the State makes a declaration that the premises 
had become vacant in the month of October 1952 it is not a compliance with the 
provision that the declaration must be that the premises became vacant after 
April 1948, is to put forward a contention which even a Court of law most anxious 
to protect the rights of citizens cannot accept. 
e result is that the appeal fails and must be dismissed with costs. 
The Advocate General agrees that he will not enforce the order for a fortnight. 
_ Liberty to respondent’s attorneys to withdraw the sum of Rs. 500 deposited 
in Court towards costs. 
Appeal dismissed. 
Attorneys for appellant: Nanavati, Tijoriwala & Co. 
Attorneys for respondent: Little & Co. 
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Before the Hon'ble Mr. M. O. Chagla, Chief Justics, and Mr. Justice Desai, 


M.S. KUMAR & CO. v. THE OFFICIAL ASSIGNEE OF BOMBAY.* 
Presidency-towns Insolvency Act (ITI of 1909), Secs, 9(b), 61, 67, 65—Insolvent giving on ‘lease’ his 
machinery on monthly tenancy and lesses entering into possession and using machinery— Whether 
euch transaction constitutes transfer of insoivent’s property within s. 9(b)—What constitutes 
transfer under s. 9(b)— Whether s. &7 subject fo 8. §1—Scheme of en. 51 and 65. 

What s. 9(b) of the Presidency-towns Insolvency Act, 1909, requires is that some interest 
in the property must be transferred by the insolvent. That interest may not be large 
enough to constitute all the rights of ownership, that interest may be less than the totality 
ofrights which constitute ownership, butso long as the insolvent deprives himeelf of certain 
rights of interests in his own property and transfers those rights and interests to someono 
else, the transaction constitutes a transfer which falls within s. 9(b) of the Act. 

By dh agreement the insolvent gave on ‘lease’ certain machinery to the lessees on a monthly 
tenancy and the lessees agreed to pay per month aspecified rent. The lessor agreed not to 
demand possesion of tlie property so long as the lessees carried out the conditions of tho 
agreement. Pursuant to this agreement the lessees wet into possession and used the 
machinery. On the question whether this transaction constituted a transfer of the insolvent’s 
property or any part thereof within the meaming of s. 0(b) of the Presidency-towns Insolven- 
oy Act, 1909 :— 

Held, that as with regard to certain important indicia of ownership the lessees had an interest 
in the property and had rights in the property, the transaction constituted a transfer by 
the insolvent of interest in his property to the lessees. 

Section 57 of the Presidency-towns Insolvency Act, 1909, is subject to s. 51 of the Act. 

No transaction can be considered a bona fide transaction which itself constitutes an aot 
of insolvency. If the transfer constitutes an act of insolvency, it is liable to be avoided by 
the Official Assignee, and if it is liable to be avoided by the Official Assignee, s. 57 of the 
Act in terms excludes such a transaction from its protection. 

Surjya K. Naik v. Bsjoy K. Hazra!, commented upon. 

The contracts whioh the Court can cancel under s. 65 of the Presidency-towns Insolvency 
Ast, 1909, are contracts which were valid when they were made by the insolvent. 

Whereas under s. 51 of the Act what the Official Assignee has to satisfy the Court is that 
by reason of his superior title the transfer made by the insolvent was void, under s. 65 of 
the Act the Official Assignee is not relying upon his superior title, but on the contrary he 
accepts the position that the insolvent had the right to enter into the contract but because 
of the nature of the contract he does not wish to be bound any longer by it. 


OnE Daulatram Hukamchand gave notice of suspension of payment of dues to 
his creditors on August 2, 1951. On August 9, 1951, the creditors presented & -` 
petition for adjudication and Daulatram Hukamchand was adjudicated insolvent 
on August 21, 1951. 

On May 17, 1951, prior to the notice of suspension and prior to the petition, an 
agreement was entered into between Daulatram Hukamchand and M. S&S. 
Kumar & Co. (respondents) by which Daulatram Hukamchand gave on lease certain 
machinery for dyeing. bleaching and printing to the respondents on a monthly 
tenancy commencing from July 1, 1951. The respondents by this agreement agreed 
to pay Rs. 500 per month as rent and the lessor, Daulatram Hukamchand, agreed 
not to demand possession of the property so long as the respondents carried out tho 
conditions of the agreement. The respondents went into possession pursuant to 
this agreement. 

On August 30, 1951, the Official Assignee (applicant) gave a notice to the res- 
pondents to hand over the machinery to him as representing the insolvent 
Daulatram Hukamchand. On the respondent’s failure to do so, the ate 
on September 26, 1951, took out the present notice of motion, for a declaration 
that the agreement dated May 17, 1951, was void and no interest in the property 
passed to the respondents and for an order that the respondents should hand over 
possession of the property to the applicant. The notice of motion came on for 
hearing before Coyajee J. who granted relief to the applicant, delivering» the follow- 
ing judgment on April 1, 1954 :— . 


"Decided, March 30, 1955. 0.0.3. Appeal 1 (1936) 41 ©. W. N. 106. 
No. 68 of 1984: Insolvency No. 74 of 1951. 
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Coyaszz J.. This notice of motion is taken out by the Official Assignee who is 
the applicant for a declaration that the agreement for lease dated May 17, 1951, 
between the insolvent and the respondents being within 3 months of the presentation 
of the penne for adjudication and being a transfer made with the intent to defeat 
and delay the creditors is void and ineffective in law, and, secondly, the notice of 
motion asks not only for a declaration but for an order for possession of the plant 
and machinery, printing tables and other articles, the subject-matter of the trans- 
action. 

For the purpose of appreciating the notice of motion and the contentions both 
on fact and law it is necessary to set out very shortly certain facts. It appears 
that the insolvent suspended payment of dues to his creditors on August 2, 1951, 
and it also appears from the record that a meeting of his creditors was held on August 
4, 1951. Thereafter the petition was presented on August 9, 1951, and am adjudi- 
cation order was made on the application of the petitioning creditors on August 
21, 1951. It is alleged that whilst the insolvent was in great financial difficulties 
he attempted to transfer certain machinery together with a generator and equip- 
ment, namely screen printing tables to the respondents M. S. Kumar and Co., that 
in fact when he attempted to do so the machinery attempted to be transferred under 
this document was the only property left with him at the material time, that M. 8. 
Kumar and Co. consisted at its inception of his two sons Sudershan Kumar and 
Satischandra and his son-in-law Prithvichand Khanne and one Omprakash, that 
thereafter at a certain stage the fourth partner Omprakash went out and two other 
partners were taken in, one of them being Jagmohandas and another called Joseph. 
It is the contention of the applicant that M. S. Kumar and Co. was created deli- 
berately by the parties originally in 1949 to take over a certain labour centract 
with the sole object of cheating labour and that that was because the insolvent 
Daulatram had been saddled with an award by the Labour Tribunal to the extent 
of Rs. 1,00,000 and therefore this skeleton firm was got up to handle the labour 
part of the department and became a labour contractor working with the machinery, 
tools, goods and stock-in-trade belonging to Daulatram, so that no con- 
sequences of a labour dispute would be shouldered by Daulatram. That was the 
original reason for bringing into being this firm of M. S. Kumar and Oo. Subse- 
quently the same firm was used for the purpose of making an attempt to do away 
with the machinery and therefore a hiring contract was entered into between 
Daulatram and this company of M. §. Kumar and Co. on May 17, 1951. 

As regards M. S. Kumar and Oo. it may be stated that the principal partner, tho 
senior son of Daulatram, was employed as manager of the factory of Daulatram at 
all material times drawing a salary of Rs. 450 per month and he continued to do so 
until June 30, 1951. This is rather significant because it indicates how in fact 
M. S. Kumar & Co. was run and in what circumstances. Omprakash who was 
originally a partner with the two sons and the son-in-law was at all material times 
the most highly paid employee in the service of Daulatram, and when Omprakash 
went out Jagmohandas who was a former employee of Daulatram and Joseph were 
taken in as partners. Although Jagmohandas and Joseph were to get 2 annas in 
& rupee as profit, the only reason why they were employed is suggested, namely that 
they were experts in mixing colours although the senior-most partner Sudershan 
Kumar was equally capable of doing it. 

In those circumstances the Official Assignee having taken out this“notice of 
motion evidence was adduced and in the nature of things the only evidence 
the Official Assignee could call apart from the document was to examine the in- 
solvent Daulatram. The nature of the examination of Daulatram was necessarily 
in the nature of cross-examination and through him was elicited as to what were 
his circumstances at different times and particularly in the months of May and 
June 1951. He was also examined in detail about the reason for entering into 
this transaction and the conditions under which he entered into this transaction. Mr. 
Vakil on behalf of the transferees M. S. Kumarand Co. only cross-examined Daulat- 
ram. on one point and that is as to the valuation of the machinery hired out under 
the agreement dated May 17, 1951. In other words the statements made in the 
evidence of Daulatram were not challenged and according to counsel on behalf of 
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. the respondents, the transferees, it was unnecessary for him to challenge the transac- 
tions on the facts as stated in the evidence of Daulatram. - : 

I may state that counsel on behalf of the respondents argued a question 
of law in a two-fold manner which I shall have to deal with before I go to the evi- 
dence, but as regards the evidence recorded counsel did not discuss it nor did he 
make any comments on the bearing of this evidence in connection with the notice of 
motion. ü 

The question of law argued by Mr. Vakil is as follows — 

According to him this notice of motion is entirely misconceived, because this is 
not @ notice of motion for setting aside a transfer either under s. 55 or under s. 56 
of the Presidency-towns Insolvency Act, and according to him there is no other 
provision within the four corners of the Presidency-towns Insolvency Act under 
which thig Court could make the order asked for. According to him the only manner 
in which a transfer can be set aside are the modes indicated in ss. 55 and 56 above. 
Section 55 refers to avoidance of voluntary transfer and 8.56 refers to the avoidance 
of preference in certain cases. It was contended very forcefully that there is no 
other provision under which the Court can set side a transfer of property and there- 
fore it was also argued from another aspect of the case that the Insolvency Court 
has no jurisdiction to interfere otherwise than in the light of express provisions 
of the Presidency-towns Insolvency Act. 

The whole of this argument is based on the footing that this is an applica- 
tion by the Official Assignee to set aside a transfer made by a petitioner prior to 
his adjudication, and if that footing is incorrect, then the submissions to my mind 
both as regards the application being misconceived and the question of jurisdiction 
do not arise. 

If one looks closely at the application it is a notice of motion asking, first of all, 
for a declaration, and, secondly, for possession. The declaration asked for clearly 
is that the agreement dated May 17, 1951, being a transfer made with the intent to 
defeat and delay the creditors is void and ineffective in law. That is the whole of 
the declaration asked for. 

The answer made to this contention is that the answer is to be found by read- 
ing 8. 9(b) of the Presidency-towns Insolvency Act with s. 51(6). Section 9(b) says 
that a debtor commits an act of insolvency if in the State or elsewhere he 
makes a transfer of his property or of any part thereof with intent to de- 
feat or delay his creditors, and s. 51(b) says that the insolvency of a debtor whether 
the same takes place on the debtor’s own petition or upon that of a creditor or 
creditors shall be deemed to have relation back to and to commence at, if the in- 
solvent is proved to have committed more acts of insolvency than one, the time of 
the first of the acts of insolvency proved to have been committed by the insolvent 
within three months next preceding the date of the presentation of the insolvency 
petition. In other words this imposes the doctrine of relation back. In 
this case the act of insolvency on which the petition is based is the suspension 
of payment on August 2, 1951, and any act committed prior to August 2, 1951, 
within three months would equally be an act of insolvency. This subject has been 
dealt with by Sir Dinshah Mulla in his commentaries at p. 41] where s. 51 of the 
the Act is discussed and it is stated that the title of the Official Assignee commences 
at a much earlier date under s. 51 and that is the time when the debtor committed 
the earliest act of insolvency which he is proved to have committed within three 
months before the presentation of the petition on which the order of adjudication 
is made, which is technically called in the English law as “the first available act 
of insolvency”. Itis observed there that the title of the receiver relates back 
to and commences at the date of the presentation of the insolvency petition, and as 
observed there, I am quoting the words from that page, the title of the Official 
Assignee and Receiver is made to relate back to a date earlier than the date of 
the order of adjudication and the Receiver or the Official Assignee is deemed to be 
the owner of the property under the Presidency-towns Insolvency Act from the 
moment the first available act of insolvency is committed. Therefore, it appears 
that according to this doctrine by fiction of law the insolvent is deemed to have 
committed an act of insolvency when the first available act of insolvency was 
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committed within those three months. Therefore, I shall disctiss the facts of this 
case which to my mind is 2 complete answer to the contention raised and the only 
contention raised on behalf of the respondents by their counsel. 


For this purpose it is necessary to go to some parts of the evidence recorded 
before me. The insolvent owned several immoveable and moveable properties. 
The moveable properties included machinery and therefore I will directly go to 
his evidence on this point. He stated as follows :— 

“In April 1951 I was possessed of goods, cash in the bank and machinery. I was possessed 
of no immoveable property at that time. Prior to April 1951 I was possessed of 27,000 sq. yds. 
of land with valuable sheds thereon. The lands together with the sheds were of the value of 
Rs. 8,00,000/-. It is true that I gifted that to my wife and children in May 1950.” 


It is apparent that the only property now left with him was cash, goods and 
machinery. It is on the record that after he had suspended payment*he made 
large payments to his sons and son-in law by paying Rs. 15,000 to Samrat Silk Mills 
which is also a concern owned by his sons and son-in-law and Rs. 6,000 to M. S. 
Kumar and Co. In connection with this he admitted that he had handed over 
this amount of Rs. 6,000 to M. S. Kumar and Co. Sudarshankwmar admitted in 
his cross-examination that in fact they commenced M. 8. Kumar & Co. without 
any capital and that this sum of Rs. 6,000 was paid by his father but it was main- 
tained on their behalf that this was against bills that were tendered. As 
regards goods he admitted that he handed over goods to the tune of Rs. 31,000 
to Samrat Silk Mills. Therefore, the only thing left with him was this machinery. 
It is on the evidence that this machinery on the admission of Sudershankumar and 
Deulatram was worth at least Rs. 1,10,000 and that included certain generator 
worth over Rs. 45,000. Thereupon this agreement was entered into on 17, 
1951, which is marked exh. B. "tt is alleged that this is a lease of this machine: 
by Daulatram to M. 8. Kumar & Co. It is headed “agreement”, and althoug’ 
the parties are described as lessors and lessees, the document clearly is a hiring’ 
agreement between Daulatram and M. S. Kumar & Co. Counsel on behalf of the 
respondents pressed the fact that under this this was a monthly tenancy, but it is 
clear that under cl. 6 it is stated that the lessees undertake to replace any article 
and so on, but under cl. 5 which is the important clause the lessor agrees not to 
demand possession ofthe property as long as the lessees are abiding by the conditions 
of this agreement. The rent reserved is Rs. 500 per month to be paid in advance. 
There is evidence that it was paid in advance as far as the month of August 1951] 
is concerned. It is ed and rightly argued that this is a deliberate attempt to 
screen the machinery from the creditors because even on the admission of Suder- 
shankumar depreciation would have to be dedusted at the rate of 10 to 15 per cent. 
and that within three prior years the depreciation on the face of it was Rs. 
50,000, the book value of the machinery being Rs. 1,75,000 whilst it was assessed 
at Rs. 1,10,000 at the date of the agreement. It is clear that if this is the basis on 
which depreciation can take place, then itis obvious that although M. 8. Kumar 
& Co. undertook to spend on maintenance and paid for premium, the premium 
for insurance coming to Rs. 900 per year the total rent year would be hardly 
half the depreciation of the property itself, with the result that in five years’ time 
the property would disappear. It is clear to my mind that no business man of 
ordinary acumen would enter into a transaction whereby he would hand over pro- 
perty worth Rs. 1,10,000 without providing for depreciation on a rental basis of 
Rs. 500 per month. On the face of it, therefore, this transaction is a hollow one, 
but the circumstances in which the insolvent was at that time themselves indicate 
that the intention has to be inferred, namely of screeneing the property. He ad- 
mitted that he had stated in his examination when public examination was held 
that in 1949-1950 he had suffered a loss of Re. 3,50,000 in D. Sudershan Printing 
Works and made a profit of Rs. 1,00,000 in Daulatram & Co. He admitted that in 
in 1950-1951 he had unsecured creditors to whom he owed Rs. 8,85,000 and that 
out of this Rs. 7,00,000 were due on Aundis that were outstanding, namely Rs. 
7,00,000 were due to unsecured creditors. If one looks at this it is clear to my mind 
that the intention has to be irresistibly inferred, but apart from that he was asked 
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as to how this transaction came into being and he said that it was his own idea and 
that idea germinated in his mind on May 17, 1951, that on the same day instruc- 
tions were given and this document was executed. He was asked why he was in 
a hurry to close this transaction and he said he was in a hurry because he wanted 
to close his business straightway and besides M. S. Kumar & Co. had asked that 
the business may be given to them, In this connection it may further be noted 
that M. S. Kumar & Co. had not taken any labour contract from anybody else. 
This firm was @ creature created only for the specific purpose of obtaining labour 
contract from Daulatram, the insolvent. They had never acquired or done any 
such business prior to their taking up this labour contract from Daulatram nor had 
they at any time subsequent to that taken any labour contract from any one 
else. Therefore, it is clear to my mind that M. S. Kumar & Co. were brought into 
being solgly for the purpose initially of saving Daulatram from the consequences 
of labour awards and this firm was subsequently used solely for the purpose of 
attempting to transfer this machinery to them so that the creditors may not be able 
to reach this asset. In fact if one again refers to the evidence it is important to 
note that there is no agreement as to how and at what rates payment was to be made 
by Daulatram to them. No rates were agreed upon and no rates were fixed at which 
work would be carried out by M. S. Kumar & Co. under the contract. 

Still more significant in this connection is the manner in which a certain 
very important piece of machinery was dealt with by the parties. The 
agreement sete out a schedule as regards the machinery Jet out to M. S. Kumar 
& Co., and this generator is not mentioned in that schedule— a generator worth 
Rs. 45,000. It is alleged in the evidence that this generator forms part of the 
fittings of the machinery and therefore no separate mention was to be made. As 
a matter of fact it is on record that this generator was sold and re-bought from time 
to time by Daulatram to Samrat Silk Mills and one has to glance at the evidence 


-to see that whenever on his own showing he was in need of moneys he nominally 


transferred this generator to the books of Samrat Silk Mills and re-purchased it 
by making oross entries. His son Sudershan Kumar says that whenever Daulat- 
ram wanted moneys from them this transaction of sale and purchase was 
indulged in, but in fact according to the evidence this piece of machinery was the 
property of Samrat Silk Mills up to June 30, 1951, and if so it is not conceivable 
how it could possibly form part of tle transaction itself on May 17, 1951. 

T shall also add one word more and that is as regards the vahinion of the property. ' 
The machinery was said to have been valued at Rs. 1,75,000 inclusive of the value 
of the generator, but in his evidence Daulatram had to admit there was other 
machinery which he refused to call machinery but described them as screen printing 
tables which he had acquired on the dissolution of a partnership which 
he had run with his brother Lalchand and on dissolution of that partnership certain 
screen printing tables had come to his share. These tables according to him were 
also handed over with this machinery to M. S. Kumar & Co. and that is outside 
the price mentioned as Rs. 1,10,000. He admitted in his examination that there 
were 35 screen printing tables and each of them was worth Rs. 1,500. In other 
words this supplementary equipment could be valued at somewhere near Rs. 45,000 
to Rs. 50,000 which was handed over together with the machinery for the purpose 
of enabling M. S. Kumar & Co. to carry out its labour contract. 

Taking all these facts into consideration and the fact that counsel on behalf of 
the respondents did not discuss any evidence I may say that inference is irresis- 
tible that this was an attempt to do away with the only vestige of property re- 
maining in the hands of Daulatram. Not gs is this transaction a mala fide orie, 
but clearly the circumstances indicate that M. S. Kumar & Co. had full knowledge 
of the circumstances and the reasons why this transfer was being made. 

If that is so, then on the second part of the legal contention it comes to this that 
on May 17, 1951, within three months of the act of insolvency on which the petition 


- is based the insolvent attempted to do away with this property and that very attempt 
. in the eye of the law is an act of insolvency and if that is an act of insolvency, then 


on the doctrine of relation back the property at that moment vested in the Official 
Assignee, and if it vested in the cial Assignee, then this document has no legal 
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and operative effect. That principle is set out in the case of Gunsbourg, In ret 
where the theory of relation back is discussed. I shall only refer to a passage at 

age 436 which is sufficient for the purpose of indicating the point I am making. 
Lord Sterndale, Master of the Rolls, in delivering judgment, observed as follows 
(p. 436) :— ; 

“The other point is much more important and more difficult. Prima facie these goods, be- 
ing the bankrupt’s property, passed to the trustee at the moment of the transfer to A. Gunsbourg 
& Co., as that transfer was an act of bankruptcy committed within three months of the receiv- 
ing order, and the trustee’s title related back to the moment of its taking place. It was argued 
on the part of the appellants that though thera was a relation back of the trustee’s title, 
that title did not accrue until he had obtained an order declaring the transfer to be an act of 
bankruptcy, and, as I understood the argument, that notwithstanding the relation back, the. 
trustee’s title must be taken to begin at any rate against a purchaser for value from that time, 
and not from the act of bankruptcy. It seems to me that the short and and® conclusive 
answer to that contention is that it is directly opposed to the terma of Bankruptcy Act, 1914, 
and to the authorities on the subject.” : 

In fact that case was a much weskerone because there the party or the transferee 
was a transferee for valuable consideration from the original transferee of the 
bankrupt, and although the transferee of the transferee was entirely an innocent 
person. this doctrine was applied and it was held that the transferee of the trans- 
feree had no valid title and had not acquired it under any valid contract, becauge 
as pointed out by Lord Sterndale the trustee’s title however accrues not by any 
order declaring the transaction an act of bankruptcy but by the operation of the 
statute as soon as the receiving order is made. Lord Sterndale then quoted Lord 
Esher, Master of the Rolls, who stated as follows (p- 437) :— i 

“Tho title of the trustee in the subsequent bankruptey related back to that act of bank- 

ruptcy. What does that mean? The result of the relation back is. that all subsequent dealings 
with the debtor’s property must be treated as if the bankruptcy had taken place at the moment 
when. the act'of bankruptcy was committed. The debtor must be considered as having become 
a bankrupt the moment the deed was executed. Then, he being a bankrupt, all the money 
which he then had, and all the money which was owing him, passed to the trustes in the bank- 
ruptey for the purpose of being distributed by him amongst the bankrupt’s creditors.” 
That is the exact position here also, namely, the moment Daulatram attempted 
to hire out this machinery to M. S. Kumar & Co. he had committed an act of in- 
solvency and at that very moment the property had vested at the moment of the 
attempt in the Official Assignee and if on the doctrine of relation back that is the 
correct position then there can be no valid contract between Daulatram and M. 8. 
Kumar & Co. in connection with the hiring out of this re ke 

In these circumstances, I have come to a finding that the Official Assignee, the 
applicant, has established a case and that he is entitled to a declaration in terms of 
prayer (a) of the notice of motion, namely for a declaration that the agreement for 
lease dated May 17, 1951, betwen the insolvent and the respondents being within 
three months of the presentation of the petition for adjudication and being an attempt 
to transfer with intent to defeat and delay the creditors, is void and ineffective. 
The notice of motion is, therefore, made absolute. The respondents will hand over 
possession of the machinery and equipment, the subject-matter of the notice of 
motion, to the Official Assignee forthwith and the respondents will pay the costs 
of this notice of motion taxed on the long causes scale with one counsel allowed. 


The respondents appealed against the order made by Coyajee J. 
H. D. Banaji, for the appellants. 
P. P. Khambatta, with P. R. Vakil, for the respondent. 


Cuacua C. J. This is an appeal against a judgment of Mr. Justice Coyajee by 
which he granted relief to the Official Assignee on a notice of motion taken out by 
him. It appears that one Daulatram gave notice of suspension of payment on - 
August 2, 1951. On August 9, 1951, the creditors presented a petition for adjudi- 
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cation and Dauletram was adjudicated insolvent on August 21, 1951, and the Official 
Assignee is the assignee of his effects. Now, prior to the petition and prior to 
the notice of suspension given by Daulatram, an agreement was entered into on 
May 17, 1951, between the insolvent and the appellants Messrs. M. S. Kumar & Co. 
By this agreement the insolvent gave on lease—to use the language of the agree- 
ment—certain machinery for dyeing, bleaching and printing to the appellants on a 
monthly tenancy commencing from July 1, 1951, and the lessees agreed to 
pay Rs. 500 per month as rent. By this agreement the lessor agreed not to demand 
possession of the property so long as the lessees carried out the conditions of the 
agreement. Pursuant to this agreement the appellants went into possession 

' and used the machinery and on August 30, 1951, the Official Assignee gave a notice 
to the appellants to hand over this machinery ‘to him as representing the insolvent. 
He gave them a month’s time and took out the notice of motion on September 26, 
1951, on which Mr. Justice Coyajee has made the order. By this notice of motion 
he claimeda declaration that the agreement dated May 17, 1951, was void and no 
interest in the property passed to the appellants, and also for an order that the 
appellants should hand over possession of the machinery etc. to the Official 
Assignee. 

The case of the Official Assignee is based upon s. 51 of the Preasidency-towns 
Insolvency Act read with s. 9(b). Section 51 deals with relation back and the 
doctrine embodied in that section is that in certain oases the title of the Official 
Assignee arises prior to the actual order of adjudication, and in this particular 
case the case falls under sub-s. (6) which provides that if the insolvent is proved to 
have committed more acts of insolvency than one, and, if the time of the first of the 
acts of insolvency is proved to have been committed by the insolvent within three 
months next preceding the date of the presentation of the insolvency petition, then 
the title of the Official Assignee relates back to the first of the acta of insolvency. 
In this particular case what is urged by the Official Assignee is that although the 
order of adjudication was made on the act of insolvency committed on August 2, 
1951, the transfer made by the insolvent on May 17, 1961, also constituted an act 
of insolvency, and as that act was committed within three months of the pre- 
sentation of the petition, that was the available act to the Official Assignee and his 
title related back to May 17,1951. Ifhis title related back to May 17, 1951, then the 
transfer made by the insolvent on that day was void against the Official Assignee 
and the goods covered by that transfer in the eye of the insolvency law belonged 
to the Official Assignee and were available for payment of debts of the insolvent. 

The first contention urged by Mr. Banaji is that the transaction of May 17, 
1951, does not constitute a transfer of the insolvent’s property or any part 
thereof. The learned Judge has taken the view that not oniy does it constitute a 
transfer, but it is with intent to defeat or delay the oreditors of the insolvent, and 
Mr. Banaji has not advanced any argument before us that if in fact this transaction 
constitutes a transfer within the meaning of s. 9(b) it was not with the necessary 
intent required ‘by that sub-section. Indeed, the facts are so eloquent that it is 
impossible to contend that any other intent was present except the one referred to 
in sub-s. 9(b). It may be pointed out that the appellants’ firm consists ofthe son of 
the insolvent, a son-in-law ‘of the insolvent, and two outsiders who were at some time 
or other in the employ of the insolvent. Mr. Banaji has urged that the agreement 
of May 17, 1951, is a hire agreement, that the appellants are the hirers and as hirers 
they have no interest conveyed to them in the property of the insolvent and the 
insolvent continues to be the owner of the property. Therefore, there is no transfer 
within the meaning of s. 9(b). Now, “transfer of property” has been defined by 
s. 2 and it includes a transfer of any interest in property. Therefore, if by this 
document the insolvent has transferred any interest in his property to the appellants, 
he would come within the mischief of s. 9(6). What has been strongly emphasised 
by Mr. Banaji is that notwithstanding this transaction, notwithstanding the 

, execution of this document, the insolvent continues to remain the owner and there- 
fore there is no conveyance of any property in favour of the appellants. Owner- 
ship is a bundle of rights and some of the most important rights which an owner 
enjoys is the right to be in possession of the property he owns, the right to use the 
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property as he likes and to make such profit out of the property a he wants. Once 
the appellants went into possession of the property in question, the insolvent had 
no right to possession of that property. Although the right of the appellants to be 
in possession was not as owners, they were in juridical possession and they had a 
tight to that juridical possession so long as they paid the rent stipulated under the 
agreement. The insolvent could not disturb the possession of the appellants and 
could not deprive the appellants of that possession. Equally, so long as the agree- 
ment subsisted, although the insolvent might continue to be the owner, he had no 
right to make any use of the property which was in possession of the appellants, 
nor to deal with that property. Therefore, with regard to certain important in- 
dicia of ownership the appellants had an interest in the property and had rights 
in the property. In our opinion, it is entirely an erroneous contention to put forward 
that under s.9(b) a transfer is constituted only when the insolvent ceaseg to be the 
owner of the property. If that contention were to be accepted, then a mortgage 
or æ lease created by the insolvent would not come within the ambit of s. 9(6) 
because both in the case of a lease and in the case of a mortgage the lessor or the 
mortgagor continues to remain the owner of the property and he only transfers 
certain rights and interests in the property to the lessee or the mortgagee. What 
s. 9(b) requires is that some interest in the property must be transferred by the 
insolvent. That interest may not be large enough to constitute all the rights of 
ownership, that interest may be less than the totality of rights which constitute 
ownership, but so long as the insolvent deprives himself of certain rights or interests 
in his own property and transfers those rights and interests to someone else, the 
transaction constitutes a transfer which falls within s. 9. In our opinion, therefore, 
this particular transaction was a transaction constituting a transfer by the insolvent 
of interest in his property to the appellants. 

The second contention urged by Mr. Banajiis that the transaction which is challeng- 
ed by the Official Assignee is a protected transaction within the meaning of s. 57. 
The marginal note of s. 57 indicates that what is protected is bona fide transactions. 
It is true that a marginal note is not strictly part of a section, but it is now well 
established that the Court may look—and indeed should look—at the marginal note 
in order to determine what is the drift of the section or what is being aimed at by 
the Legislature in enacting a particular section. It is rather curious that we have 
partly followed the language of the corresponding English section in enacting this 
section, and the corresponding English section is s. 45. There also the marginal 
note is “the protection of bona fide transactions” but the expression “‘bona fide” 
does not occur in the section itself. But where there is a material difference between 
our section and the English section is that the proviso to our section lays down that 
. any such transaction, viz. a transaction which claims to be protected, must take 
place before the date of the order of adjudication and that the person with whom such 
transaction takes place must not have at the time notice of the presentation of any 
insolvency petition by or against the debtor. According to Mr. Banaji the only two 
conditions required in order to protect the transaction are that it should have taken 
place before the date of the order of adjudication and the person with whom the 
transaction takes place should not have notice of the presentation of the insolvency 
petition. Mr. Banaji says that if these two conditions are satisfied, then the Court 
must afford to the transaction the protection given by the Legislature. Under the 
English Act the notice that is required is not of the presentation of the insolvency 
petition, but of any available act of insolvency. If the proviso to s. 57 was in the 
game terms as the English proviso, then no difficulty would have arisen in this case 
because undoubtedly the appellants had notice of an available act of insolvency 
which took place on May 17, 1951. But Mr. Banaji’s rather startling argument is 
that although the appellants might have had notice of the available act of insolvency, 
inasmuch as they had no notice of the insolvency pee and inasmuch as the 
transaction took place before the date of the order of adjudication, the transaction 
is protected. ; 

Now, s. 57 has been made subject to the foregoing provisions in the Act with respect 
to the effect of insolvency on an execution and with respect to the avoidance of certain 
transactions and preferences, and it is clear, therefore, that s. 57 is subject to s. 51, 
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Mr, Banaji attempted to argue that s. 57 is onlymadesubject to ss. 55 and 56 which 
deal with the avoidance of voluntary transfer and avoidance of preference in certain 
cases. Mr. Banaji says that s. 51 does not deal with avoidance of transfer and there- 
fore s. 57 is not subject to s. 51. In our opinion, s. 51 does deal with the avoidance 
of transfers because by embodying the doctrine of relation back in that section it 
makes the title of the Official Assignee prevail against the title of any stranger and 
permits the Official Assignee by reason of that doctrine to avoid any transaction 
which was entered into by the insolvent and which constituted the act of insolvency. 
In this very case the effect of s. 51 is that the Official Assignee can come to the Court 
and tell the Court that although the insolvent purported to transfer his property 
on May 17, 1951, his title relates back to that date and therefore he is entitled to 
avoid that transfer. In other words, his contention ir and would be that his title 
must prevajl against the title of the appellants and that the goods in the eye of the 
law were not in the disposal of the insolvent but the goods were available to him for 
the payment of the debts of the insolvent. Once that is appreciated, then really 
there is no difficulty in the construction of s. 57, although we may agree, with respect, 
with Sir Dinshah Mulla in his well known Commentary on Insolvency Act that it 
would be better if the Legislature had amended the proviso so as to bring it into line 
with the English law. It is clear, therefore, that no transaction can be considered 
a bona fide transaction which itself constitutes an act of insolvency. If the transfer 
constitutes an act of insolvency, it is liable to be avoided by the Official Assignee, and 
if it is liable to be avoided by the Official Assignee, s. 57 in terms excludes such a 
transaction from its protection. It is unnecessary to consider that aspect of the 
matter in this case, but it would seem that even transactions which are against the 
policy of the Insolvency Act would not come within the protection of s. 57 because 
in no viéw of the case could such transactions be considered to be bona fide transactions. 

Mr. Banaji has relied on a judgment of Mr. Justice Lort-Williams in an insolvency 
matter in the case of Surjya K. Naik v. Bejoy K. Hazra. Mr. Justice Lort-Williams 
there considered the scheme of ss. 51, 55, 56 and 57 and he agreed with the learned 
author Sir Dinshah Mulla that the proviso to s. 57 may result in certain anomalies. 
Then the learned Judge considered what effect should be given to the expression 
“bona fide” used in the margin of the section, and what Mr. Banaji relies upon is 
the ultimate conclusion that the learned Judgereached which is to be found at. p. 110 : 

“On the whole I think that, if the words ‘bona fide’ are to be incorporated in the section, 
the only meaning which can be given to them is absence of knowledge of the presentation of 
an insolvency petition.” i 
Now, with respect to the learned Judge, he seems to have overlooked what he himself 
considered to be the correct interpretation of the expression ‘“‘bona fide” in the earlier 
part of the judgment. He refers to the Allahabad case in Bhagwan Das & Oo. v. 
COhuttan Lal, where the Allahabad High Court held that acts which are themselves 
acts of insolvency or fraudulent preferences could not fall within the ambit of s. 55 
of the Provincial Insolvency Act, which corresponds to s. 57 of the Presidency-towns 
Insolvency Act, and the learned Judge also refers to the English decisions which 
he approves and which have laid down that anything done contrary to the policy 
of the bankruptcy law is sufficient to show bad faith and to deprive the transaction 
of the protection afforded by s. 57. 

Mr. Banaji suggested that the proper procedure for the Official Assignee to have 
followed was to have made an application under s. 65 of the Presidency-towns 
Insolvency Act for cancellation of the contract between the insolvent and the appel- 
lants. Now, s. 65 gives the power to the Insolvency Court to rescind contracts 
where contzacts are considered by the Official Assignee to be onerous, but the con- 
tracts which the Court can cancel under s. 65 are contracts which were valid when 
they were made by the insolvent. It is only onthe cancellation by the Court that 
the contract ceases to have force. The scheme of s. 51 is entirely different. Section 
51 is enacted as just pointed out, for avoidance of contracts or transfers when they 
were entered into or effected. In other words, whereas under s. 51 what the Official 
Assignee has to satisfy the Court is that by reason of his superior title the transfer 
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made by the insolvent was void, under:s. 65 the Official Assignee is not relying npon 
his superior title, bet on the contrary he accepts the position that the insolvent 

the right to enter into the contract but because of the nature of the contract he does 
not wish to be bound any longer by it. 

There were two other procedural points on which Mr. Banaji relied. One was 
that the notice of motion had not been taken out by the Official Assignee but was 
taken out by the petitioning creditors. Now, when we look at the notice of motion, 
the applicant is the Official Assignee and we see no reason why we should look upon 
the notice of motion as not taken out by the Official Assignee merely because the 
Official Assignee has beon moved by the potitioning creditors to apply to the Court. 
The second point raised by Mr. Banaji is that although in the notice given by the 
Official Assignee on August 13, 1951, he called upon the appellants to hand over the 
property on or before September 30, 1951, the notice of motion was taken out on 

ptember 26, 1951, prior to the expiry of the period of the notice. Now, the notice 
given by the Official Assignee is not a statutory notice. It is not incumbent upon 
the Official Assignee to give any notice at all, and therefore it could not be said that 
the cause of action arose only after the expiry of the time menticned in the notice. 
There is, therefore, no substance in this contention either. 

The result is that we uphold the view taken by the learned Judge that the notice 
of motion was well founded and the Official Assignee was entitled to the relief that 
he sought. The appeal fails and must be dismissed with costs. 

Liberty to the respondent’s attorneys to withdraw the sum of Rs. 500 deposited 
in Court and to appropriate it towards costs. 

Appeal dismissed. 

Attorneys for appellants: Haridas & Co. ° 

Attorneys for respondent : Kanga & Co. 


Before the Hon’ble Mr. M. O. Ohagla, Ohief Justice, and Mr. Justice Desai. 

LAXMIDAS RANCHHODDAS v. SAVITABAI HARGOVANDAS SHAH.* 
Advocate—Authority to compromtss suit. 

It is impossible for a member of the Bar to do justice to bis client and to carry on his 
profession according to the highest standards unless he has the implied authority to do every 
thing in the interests of his client. This authority not only consists in putting forward such 
argument as he thinks proper, but algo to settle the olient’s litigation if he feels that asettle- 
ment would be in the interests of his client and it would be foolish to let the litigatior proceed 
to a judgment. This implied authority has also been described as an actual authority of 
counsel or an advocate. This authority may be limited or restricted or even taken away. 
If a limitation is put upon counsel’s authority, his implied or actual authority disappears 
or is destroyed. In such a case he has only an ostensible authority as far as the other side 
is concerned. When the actual authority is destroyed and merely the ostensible authority 
remains, then although the other side did not know of the limitation put upon the authority 
of an advocate, the Court will not enforce the settlement when in fact the client had with- 
drawn. or limited the authority of his advocate. 

Sourendra Nath Mitra v. Tarubala Dasi! and Sheonandan Prasad Singh v. Abdul Fateh 
Mohammad Reza, followed. 
Neale v. Gordon Lennoz* and Shepherd v. Robinson‘, distinguished. 

AUTHORITY of advocate to compromise oase. 

Lixmidas and others (plaintifis) were owners of a building on the Walkeshwar 
Road in Bombay. In June 1950, plaintiff No. 1 on behalf of the owners of the building, 
permitted Savitabai (defendant) to occupy a portion of a block on the 4th floor of 
the building under their leave and license. bn October 5, 1953, plaintifis Nos. 1 
and 2 extended the leave and license up to December 31, 1953. On March 5, 
1954, the plaintiffs determined the leave and license, but the defendant failed to 
vacate the premises. 

*Decided, March 31, 1955. O. 0. J. Appeal 2 (1935) 37 Bom. L. R. 845, p.a. 


No. 86 of 1954; Suit No. 837 of 1954. 3 [1902] A. C. 465. 
1 (1930) 82 Bom. L. R. 645, p.c. 4 [1919] 1 K. B. 474. 
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` On March 25, 1954, the plaintiffs filed a suit for a mandatory order and injunc- 
tion requiring the defendant to vacate the premises, and other reliefs. 


On June 22, 1954, the suit came for hearing before Coyajee J., when the parties 
and their attorneys and advocates arrived at consent terms, which were mentioned 
to His Lordship. The terms were reduced to writing, and handed over to the Court 
on June 23, 1954, when the defendant submitted that she was not agreeable to some 
of the terms of consent. The suit stood adjourned. 


On July 2, 1954, the plaintiffs took out a notice of motion for an order that “the 
compromise...as set out in the consent terms...be recorded and a decree be passed 
in accordance therewith”. On July 14, 1954, Coyajee J. ordered that “the notice 
of motion bé and is hereby dismissed.” 


The plaingifis appealed. 


M. P. Amin, Advocate General, for the appellants. 
C. H. Bhabha, for the respondent. 


Cuaca C.J. This appeal raises a rather important question as to the authority 
of counsel to enter into a compromise on behalf of his client. The plaintiffs filed 
a suit, in which the compromise jis alleged to have been arrived at, to eject the 
defendant who they alleged was a licensee. The suit appeared as a short cause 
before Mr. Justice Coyajee. This was on June 22, 1954. Before the suit reached 
hearing terms of settlement were discussed between the defendant and her husband 
and the solicitors on the two sides, and it was agreed that the suit should be placed 
at the bottom of the list so that the consent terms may be handed in. At 4 p.m. 
the suit*%eached hearing and counsel for the plaintiffs. Mr. Laud, and counsel for the 
defendant, Mr. Bhat, applied to the Court that the suit should be placed at the bottom 
of the list as negotiations were going on. The learned Judge was not prepared to 
place the suit at the bottom of the list and asked the parties to discuss the matter 
in Court. Thereupon the plaintiffs and the defendant and her husband and the 
attorneys discussed the matter further in the corridor of the Court and the solicitors 
of the plaintiffs informed Mr. Laud as to what the consent terms were which had been 
arrived at, and the consent terms were that time was to be given to the defendant 
to vacate upto March 31, 1955, that the compensation payable up to the end of May, 
1954, was Rs. 1,200 and the same was payable by monthly instalments, and future 
compensation was to be payable at the rate of Rs. 150 on the 10th day of every month, 
and it was further agreed that there was to be a clause for possession, a default clause, 
and a clause with regard to payment of costs. Mr. Laud mentioned to the Court that 
these were the terms agreed upon and he also asked the learned Judge that the suitshould 
be placed the following dey on board for a consent decree. The two solicitors then 
metand drew up more fully the terms of settlement and the two solicitors and Mr. Bhat 
counsel for the defendant asked Mr. Laud to draw up these terms in a proper formal 
shape. It was then agreed that Mr. Bhat and the solicitors should attend Mr. Laud’s 
chambers, which are in the High Court, at 6 p.m. to look through the terms which 
were to be drafted by Mr. Laud. 


The terms which were handed over to Mr. Laud, and it should be noted handed 
over by the plaintiffs’ solicitors, defendant’s solicitors and the defendant’s counsel, . 
contained, besides the terms already mentioned to Court, a specific term that the. 
defendant should pay the costs of the suit fixed at Rs. 300 and also a default clause 
that in default of payment of two compensation amounts the deoree for ejectment 
was to be executed immediately. Mr. Laud drew up the terms and Mr. Bhat 
attended his chambers and the final consent terms were approved by Mr. Bhat on 
behalf of his client. These terms were engrossed and a copy of the terms was sent 
to the solicitors of the defendant. Whenthe suit was called out before Mr. Justice 
Coyajee on June 23, 1954, for the taking of a consent decree, a new counsel appeared 
on behalf of the defendant, Mr. M. R. Mody; and he informed the Court that the 
defendant was not agreeable to the consent terms which had been forwarded to the 
defendant’s attorneys. Thereupon Mr. Justice Coyajee directed the plaintiffs to 
take out a notice of motion for recording the compromise. Accordingly a notice of 
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motion was taken out, and the learned Judge has dismissed the notice of motion,and 
the plaintiffs have now come in appeal. 

Now, the defendant does not dispute that the terms with regard to the amount of 
compensation in arrears and the compensation to be paid in future were agreed to 
by her. She says that the time within which she had to vacate was not agreed to 
by her and that she also had not agreed to the default clause provided in the consent 
terms. In the final consent terms, it may be mentioned, there is one other term and 
that is that the defendant has to pay electric charges in respect of the premises. 
We may dispose of this question with regard to this term shortly because it is clear 
that if the defendant was to continue as a licensee she would be under an obligation 
to pay the electric charges. Therefore, this obligation was implicit in, the consent 
terms which were handed over to Mr. Laud by Mr. Bhat and the solicitors. Therefore, 
even if this term was not incorporated in the formal consent terms, there gvould have 
been an obligation in law-upon the defendant to pay the electric charges. Therefore, 
all that can be said about this term is that what was implied in the original consent 
terms was made express in these formal consent terms. 

The case of the defendant in her affidavit is that she saw her attorneys at 
5-30 p.m. on June 22, and her attorneysinformed her of the terms that had been agreed 
upon and she informed her attorneys that the same were not acceptable to her, and 
Mr. Bhabha for the defendant relies on this averment in the affidavit for the conten- 
tion that at 5-30 p.m. the authority of the counsel’to settle had been withdrawn and 
therefore the consent terms arrived at at 6 p.m. were not binding upon the defendant. 
We should like to point out that itis indeed surprising that if the attorneys for the 
defendant were informed at 5-30 p.m. that the defendant was not willing to accept 
the consent terms, they should not have informed either Mr. Laud in his ghamber 
or the plaintiffs’ attorneys. Mr.Laud’s chamber and the plaintiffs’ solicitors’ office 
are within a stone’s throw of the defendant’s solicitors’ office, and as faras the plaintiffs’ 
solicitors were concerned, as far as Mr. Laud was concerned, and even as far as 
Mr. Bhat himself was concerned, they were completely ingorant of the fact that the 
defendant had at 5-30 p.m. suddenly changed her mind and withdrawn the authority 
given to her counsel to compromise the matter. It was only when the suit reached 
hearing before Mr. Justice Coyajee on June 23, 1954, that a statement was made by 
Mr. Mody that his client was not willing to agree to the terms which had been arrived 
at and to which her counsel Mr. Bhat was a party. 

On the facts just narrated, in the first place, it is clear that the compromise 
was arrived at not at 6 p.m. in Mr. Laud’s chambers but at about 4-15 p.m. when 
the consent terms which were handed over to Mr. Laud, were agreed to by Mr. Bhat 
on behalf of his client. The consent terms, which were handed over to Mr. Laud so 
that they should be put in a formal shape, contained all the terms which were 
ultimately reproduced in the engrossment, and therefore what we have to consider 
is not whether the compromise arrived at at 6 p.m. in Mr. Laud’s chambers was 
binding upon the defendant, but whether the compromise arrived at at 4-15 p.m. 
was binding upon the defendant. It is clear that no limitation or restriction was put 
upon counsel’s authority till 5-30 p.m. Therefore the question that we have to 
consider is what was the authority of counsel at 4-15 p.m. when he settled the suit 
on behalf of his client. 

Now, both in India and in England it is well recognised that it is impossible for 
a member of the Bar to do justice to his clientand tocarry onhis profession according 
to the highest standards unless he has the implied authority to do everything in 
the interests of his client. This authority not only consists in putting forward such 
argument as he thinks proper before the Court, making such admissions as he thinks 
proper, but also to settle the client’s litigation if he feels that a settlement will be in 
the interests of his client and it would be foolish to let the litigation proceed to a 
judgment. This implied authority has also been described as the actual authority 
of counsel or an advocate practising in India. This authority may be limited or 
restricted or even taken away. After all, an advocate is the agent of his client and 
it is open to the client to tell his advocate that he has no right to settle a suit without 
his consent or that he should only settle it on certain terms which he may indicate. 
Tf such a limitation is put upon his authority, then the implied or the actual authority 
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of the advocate disappears or is destroyed. Then he has only an ostensible authority 

_ 88 far as the other side is concerned because it may be that although a limitation is 
. put upon his actual authority the other side does not know of that limitation and 
the other side may still proceed on the assumption that the advocate appearing for 
the other side has the actual authority which every advocate has. But in cases 
like this the Courts have taken a lenient view as far as the rights of the parties are 
concerned as against the rights of the profession. When the actual authority is 
destroyed and merely the ostensible authority remains, the Courts have said that 
although the other side did not know of the limitation put upon the authority of 
an advocate, the Court will not enforce a settlement when in fact the client had with- 
drawn or limited the authority of his advocate. It will be clearly noticed that in 
this case the actual authority of the advocate to settle was never limited or restricted 
till at begt 5-30 p.m. on June 22. Therefore, when Mr. Bhat agreed to the consent 
terms at about 415 p.m., he had the implied authority to settle his client’s suit on 
such terms as he thought proper. But Mr. Babha goes a step further and he says 
that even if Mr. Bhat had the actualauthority at 4-15p.m. to settle on behalf of his 
client, if the Court is satisfied that at 5-30 p.m. that authority was withdrawn, the 
Court in the interests of justice will not force the settlement upon the client. That 
raises a very serious question as to the rights of the Bar and also the sanctity of a 
contract arrived at through the instrumentality of advocates by the litigants. Is 
the position in law this that although two advocates appearing respectively for their 
parties, having the authority to settle a litigation, settle that litigation, and if either 
party subsequently wishes to resile from that settlement, is the Court entitled, even 
in the interests of justice, not to enforce that contract and allow one party to go back 
upon yhat his advocate on his behalf with full authority has agreed to ? 

In support of this proposition Mr. Bhabha has relied on a decision of the House of 
Lords in Neale v. Gordon Lennox, and there is a very strong passage in the judgment 
of Lord Halsbury which at first blush may seem to support the view contended for 
by Mr. Bhabha. At page 469 the learned Lord Chancellor says this : 

“My Lords, as I said, I will not go through the cases, because to my mind there is a higher 
and much more important principle involved. The Court is asked for its assistance—and I 
entirely repudiate the technical distinction between what is called an application for specific 
performance and an order to be made that such and such things should be done—the Court is asked 
for its assistance when this order is asked to be made and enforced that the trial of the cause 
should not go on; and to suggest to me that a Court of justice is so far bound by the unauthorized 
aot of learned counsel that it is deprived of its general authority over justice between the parties 
is, to my mind, the most extraordinary proposition that I ever heard.” 
It will be noticed that what Lord Halsbury is shocked about is a suggestion that a 
Court of justice is bound by the unauthorised act of learned counsel and not by the 
authorised act of counsel, and when we turn to the facts of this case it is clear that 
counsel in this case was expressly told by hisclientnotto agree to a settlement except 
with certain limitations and counsel agreed to the settlement ignoring the limitations 
laid down by his client, and it was thatsettlement which was entered into unauthori- 
sedly by counsel which was attempted to be enforced and with regard to which Lord 
Halsbury made these strong observations. : 

Now, this case has often been considered as a leading case on this part of the law. 
A subsequent judgment of the English Court in Shepherd v. Robinson? has thrown 
some light on the proper interpretation of this case. The facts of this case are rather 
striking. The defendant had given instructions to her solicitors that the case was 
not to be settled. Neither her counsel nor the counsel of the plaintiff knew anything 
about it and the action was settled, and the question that arose was whether the 
settlement was binding, and the Court of Appeal held that the settlement was not 
binding. Lord Justice Bankes points out that there are two distinct lines of 
authority. One line is where counsel has acted within his apparent authority and 
that line of authority clearly lays down that the client will be bound by the agreement 
made by his counsel and embodied in some order or judgment of the Court. The 
second line of authority is where the compromise is entered into by counsel under 


1 [1902] A. C. 466. 2 [1919] 1 K. B. 474. 
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a ae ppe eai In such class of cases the Court will not lend its authority to 
compel observance of an agreement arrived at through‘a mistake. Lord Justice 
Warrington makes it clear that nothing he was about to say was intended to impair 
the authority of counsel to settle an action on behalf of his client, and again at page 
480 Lord Justice Warrington makes it clear that in the present case if the Court had 
known the facts that the authority of counsel was limited and the counsel thought 
it was unlimited, the consent order would never have been made. Therefore, the 
class of cases to which the principle laid down in Neale v. Gordon applies are class 
of cases where in fact counsel’s authority has been limited but counsel appearing 
for the client does not know that in fact his implied authority ‘ras disappeared and 
under a misapprehension or a mistake proceeds to settle the oli bs litigation. 

But the position is made clearer still by two decisions of the Privy Council. The 
first is reported in Sourendra Nath Mitra v. Tarubala Dasit. At page 650 their 
Lordships of the Privy Council say that mney regard the power to compromise a suit 
as inherent in the position of an advocate in India, and they with respect very properly 
point out that it is a power deemed to exist because its existence is necessary to 
effectuate the relations between advocate and client, to make possible the duties 
imposed upon the advocate by his acceptance of the cause of his client, and they go 
on to point out what every member of the Bar should remember (p. 650): 

“,..Tho advocate is to conduct the cause of his client to the utmost of his skill and under- 

standing. He must in tho interests of his client be in the position, hour by. hour, almost minute 
by minute, to advance this argument, to withdraw that ; he must make the final decision whether 
evidence is to be given or not on any question of fact; skill in advocacy is largely the result of 
discrimination. These powers in themselves almost amount to powers of compromise : one 
point is given up that another may prevail. But, in addition to these duties, there is fyom time 
to time thrown upon the advocate the responsible task of deciding whether in the course of a 
ca3e hs shall accept an offar made to him, or on his part-shall make an offer on his olient’s behalf 
to receive or pay something less than the full olaim or the full possibleliability. Often the decision 
must be made at oncs. If further evidence is called or the advocate has to address the Court 
the ocoazion for settlement will vanish. In such circumstances, if the advocate has no authority 
unless hs consults his client, valuable opportunities are lost to the olient.” 


And in Sheonandan Prasad Singh v. Abdul Fateh Mohammad Reza,* their Lordships 
of the Privy Council considered when the implied authority of the advocate is impaired 
or restricted and what are the consequences of such impairment or restriction. At 
page 847 Lord Atkin delivering the judgment of the Board points out: 

“As was laid down by this Board in Sourendra Nath Mitra v. Tarubala Dasi” (i.e. the case 
just referred to) “counsel in India have the same implied authgrity to compromise an action as 
have counsel in the English Courts. But if such authority is invoked to support an agreement 
of compromise, the ciroumstances must be carefully examined. In the first instance the authority 
is an actual authority implied from the employment as counsel. It may, however, be withdrawn 
or limited by the client: in such a case the actual authority is destroyed or restricted ; and the 
othor party, if in ignoranos of the limitation, could only rely upon ostensible authority. In this 
particular cla3s of contract, howaver, the possibility of successfully alleging ostensible authority 


has been much restricted by the authorities such as Neale v. Gordon Lennon and Shepherd v., ` 


Robinson whioh make it plain that if in fact counsel has had his authority withdrawn or restricted, 
the Courts will not feel bound to enforce a compromise made by him contrary to the restriction 
even though the lack of actual authority is not known to the other party.” , 
Therefore, in clear terms the Privy Council points out that the Courts will not feel 
bound to enforce a compromise only when in fact the authority of. the advocate is 
withdrawn or restricted. 

In our opinion, therefore, applying the principle emerging from these. decisions to 
the facts of this case, Mr. Bhat had complete authority to settle his client’s litigation 
in any manner that he thought proper and any settlement arrived at by Mr. Bhat 
was binding EER his cleint. As Mr. Bhat in our opinion on the facts of this case did 
. arrive at a settlement which settlement was ultimately embodied in a formal document, 

that settlement was binding upon the defendant. Even assuming that the défendant 
is speaking the truth when she says that some time before the formal embodiment 


1 (1930) 32 Bom. L. R. 645, P.o. S 2 (1935) 87 Bom. L. R. 848; P.C. 
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of the consent terms she had withdrawn the authority of her advocate, that with- 
drawal cannot enable the. defendant to resile from the agreement which had already 
‘been arrived at. i 

The result is that'the appeal must be allowed. The order passed by Mr. Justice 
Coyajee will be set aside. The notice of motion will be made absolute and there will 
be a decree in consent terms annexed as exh. C to the affidavit of Laxmidas 
Ranchhoddas, plaintiff No. 1 dated July 2, 1954. 

The respondent must pay the costs of the appeal and of the notice of motion. 

The Advocate General agrees not to execute the decree for possession till June 30, 
1955. The defendant agrees to pay compensation at the rate of Rs. 150 till possession 
is handed over. 

Liberty to the appellants’ attorneys to withdraw the sum of Rs. 500 deposited 
in Court. ; i 
| $ Appeal allowed. 
Attorneys for appellant : Nandlal & Co. 

Atterneys for respondent: Vrajlal & Oo. 


Before the Hon'ble Mr. M. O. Ohagla, Ohief Justico, and Mr. Justico Desai. 
VELJI LAKHAMSEY & CO. v. DR. D. R. BANAJI.* 


‘Bank and oustomer—Customer having current account—Relation of debier and creditor—Issus of 
pay order by bank at reguest of customer—Fatlure of bank—Whether customer can claim to 
be preferential creditor in winding up proceedings of bank. 

The relationship between a banker and its oustomer is that of a debtor and creditor. Any 
amemunt due by the banker to the customer in that relationship cannot be claimed by the 
customer from the bank as a preferential creditor if the bank is wound up. A customer may, 
however, give certain specific directions to the bank and constitute the bank his agent. If 
the bank acts as an agent and not as a debtor, the agency brings about a fiduciary relationship 
between the customer and the bank which lasts until the agency is terminated. Hence, 
if the customer gives directions to the bank that a certain amourt must be paid to a certain 
person, then till that amount is paid pursuant to the directions of the customer, the agency 
continues, and the bank holds the amount not as a debtor of the customer but in the capacity 
of a trustee and the amount would be impressed with a trust. The test to determine whether 
any amount is impressed with trust is to find out whether the bank is entitled to use that 
amount in the ordinary course of its business, whether it belongs to its general funds, or 
whether it is specially appropriated for a particular purpose and cannot be utilised by the 
bank for its normal ordinary business. 

The claimants, who had a current account with a bank, obtained from the bank a pay 
order in favour of a third party on debiting its amount to their current account. The bank 
credited the amount in a separate account called the C. D. Miscollaneous Pay-slip Issue 
Account. The drawee presented the pay order to the bank, who dishonoured it. On the same 
day the bank suspended payment. In the winding up proceedngs of the bank the claimants 
urged that they should rank as preferential creditors in respect of the amount of the pay 

order :-— 

Held, (1) that as soon as the pay order had been delivered to the customer, whatever 
_ fiduciary relationship there was between them came to an end and, there was afterwards 

no obligation upon the bank to earmark its amount and the bank had every right to utilise 
the amount for its ordinary normal business; 

(2) that the accounts of the bank did not indicate that there was any spocial appropria- 
tion of the amount for any specific purpose, but it only showed that the amount- continued 
to remain part of the general funds of the bank ; 

(3) that the wrongful refusal by the bank to honour tho pay order when presented did 
not make the creditors preferential creditors in the liquidation proceedings : 

Official Assignes of Madras v. Ramachandra Iyer! and The Oficial Assignee of Madras v. 
Rajam Ayyar?, referred to ; 

(4) that, unless the amount of the pay order was held in trust, there was nothing to justify 
for the claimants being treated as preferential creditors ; 


Cd 


*Decided, March 31. 1955. ; O. C. J. Appeal’ 1 (1909) I. L. R. 33 Mad. 184." 
No. 98 of 1954: I. C. No. 146 of 1949. ` 2 (1910) I. L. R. 36 Mad. 499, rs. 
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Suganchand & Co. v. Brajunayya ds Oo. and In the Matter of the Nev Bank of India’, 
distinguished ; 

(5) that, therefore, the claimants were not justified in secking to rank as preferential 
creditors. 

Liquidation proceedings. 

The claimants, Velji Lakhamsey & Co., had a current acoount with the Exchange 
Bank of India and Africa Limited, 

On April 29, 1949, the claimants asked the bank to issue a pay order for Rs. 
22,600 in favour of Podar Trading Co. and wrote a letter as follows :— 

“We have delivered to you cheque for Rs. 22,600 (twenty-two thousand. six hundred in full). 
So please you deliver your cheque of Rs. [twenty-two thousand six hundred in full in the namo 
of Podar Trading Co.” 

The bank debited the amount to the claimants’ current account and gssued the 
pay order asked for on the same day. 

Podar Trading Co. sent the pay order through their bankers the Chartered Bank 
of India to the Exchange Bank of India and Africa on April 30, but the order was 
sent back with the remark : “No advice, present again.” Accordingly the pay order 
was presented again on May 2, 1949, when it was dishonoured by the Exchange 
Bank of India and Africa. On the:same day the bank suspended payment. 

Under the orders of the Court the bank was ordered to be wound up. 

In the winding up proceedings the claimants put forward their claim to be ranked 
as preferential creditors for the amount of the pay order. The claim was negatived 
by the Liquidator. 

On July 1, 1954, the claimants took out a chamber summons to determine whether 
their claim was justifiable. š 

On July 27, 1954, Coyajee J. dismissed the summons and delivered the following 
judgment. 


Coryasen J. In this summons the claimants dispute the order made by the 
Liquidator refusing to admit the claim of the claimants as preferential creditors 
and the claim arises in the following manner. The firm of Velji Lakhamsey had 
prior to April 1949 a current account with the bank in liquidation and on April 29, 
1949, there was a credit of Rs. 14,000 odd in that account. As Velji Lakhamsey 
wanted to pay a certain amount to Podar Trading Co., Ltd. they added a further 
amount of Rs. 7,000 odd making a total of Rs. 22,776-3-4. On April 29, 1949, the 
claimants sent a cheque in the sum of Rs. 22,600 with a letter asking the bank to 
issue a draft payable to Podar Trading Company in the sum of Rs. 22,600. The 
bank in liquidation on April 29, 1949, issued a pay slip in favour of Podar Trading 
Company or order. Podar Trading Company presented this through their bankers 
the Chartered Bank of India, Australia and China for payment, but the bank in 
liquidation failed to pay this amount. In these circumstances the claimants argue 
that in fact they are now in the shoes of Podar Trading Company and that the bank 
held these moneys on behalf of Podar Trading Company as bailees or trustees, that 
this amount in the hands of the bank in liquidation was impressed with a trust in 
favour of Podar Trading Company and therefore Podar Trading Company are 
entitled through the claimants to follow these moneys as moneys had and received 
on their behalf by the Exchange Bank, the bank in liquidation. The facts of the 
cage are not in dispute. The question is whether this was a normal purchase of a 
demand draft by the claimants through their bankers or whether the bank in liqui- 
dation received these moneys for a specific purpose and in the capacity of an agent 
for applying these moneys for a specific purpose. 

Now, it must be stated that on the facts of this case, the claimants had a current 
account and it is not as if these moneys were expressly deposited by the claimants 
for the specific purpose of paying Podar Trading Company. In fact the current 
account showed a credit of Rs. 14,000 odd; they added Rs. 7,000 odd and purchased 
a demand draft or a pay-slip payable to Podar Trading Company or order. In these 
circumstances the question is whether this transaction was an ordinary transaction 

1 [1951] A. T. R. Mad. 910. 2 [1949] A. L R. E. P. 373. 
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between the bank and its customer, namely the purchase of a demand draft which 
is incidental to the normal business of the bank, or whether these moneys were 
received from the claimants for the specific purpose of being earmarked as payable 
to Podar Trading Company. 

In support of his contention Mr. Khambatta has relied upon two decisions of the _ 
Madras High Court. The first is the case of Official Assignee of Madras v. 
‘Ramachandra Iyer’. In that case O who owed certain money to M. C. sent a cheque 
to bank A for the amount esking A toplacethe amount tv the creditof M.C. who at 
that time had no account with the bank A. The bank informed M. C. that the 
amount was placed to her credit. M. C. on Ootober 5 asked the bank to send her 
the amountend the bank sent her s form of receipt to be sir ned by her which was 
signed and returned. In the meanwhile the bank hed suspended payment. The 
bank had applied to the Court for relief of the insolvent dobbs and the bank’s 
estate was vested in the Official Assignee. M. C. moved for the payment of the 
amount. It was held that the relationship of debtor and creditor did not exist 
between A and M. C. and that the former held the moneys as agent of the latter 
when payment was suspended. Mr. Justice Munro held that as the receipt and 
demand for payment reached the bank before payment was suspended, the result 
was the same as if M.C. attended in person and demanded payment, and on the 
bank’s failure to remit the moneys which it was the bank’s duty to do the bank held 
the moneys in a fiduciary capacity. Mr. Justice Abdur Rahim held that as the 
bank received the moneys for a particular purpose and as there was no account 
between the bank and M. C. the bank had no right to appropriate the moneys and 
did not purport to do so. Now in this case it is necessary to note that O who owed 
certain moneys to M. C.,the claimant in that case,sent a certain cheque to the bank 
for being realised and placed at the disposal of M.C. These moneys were realised 
and the bank communicated with M.C. informing her that those moneys were lying 
at her disposal. Clearly in those circumstances the bank at that point of time held 
the moneys which were specifically deposited with the bank for the express purpose 
of paying M.C. for the benefit of M.C. and in those particular circumstances to my 
mind it is more than clear such moneys in the hands of the bank were impressed 
with a trust in favour of M.C. The next authority referred to is another decision 
of the Madras High Court in the case of The Offictal Assignee of Madras v. Rajam 
Ayyar*, In that case again the facts must be clearly borne in mind and what 
happened was that A paid moneys into a bank with express instructions to pay 
over the same to B who had no account with the bank and the bank wrote to B 
stating that they had received the moneys and held the same in suspense account 
pending instructions from B. It was held on appeal that the bank held the amount 
as agents of A for remittance to B and not as bankers either of A or B. Mr. Justice 
Abdur, Rahim in that case observed that therelationship between the bank and B was 
notthat of debtor and creditor and that the bank held the moneys ina fiduciary capacity 
as bailee or agent and a banker holding moneys of a person “‘in suspense” does not 
treat it like an ordinary customer’s moneys. Looking at the facts and the obser- 
vations in these two cases, it isolear that in such cases the bank was not dealing as 
debtor and creditor between two parties, There was a clear agency namely that 
the bank should receive certain amount as agents of A and pay over the specific 
amount to B. Now in this transaction the bank is not entitled to use these moneys 
for any purpose of the bank at all, but acts only as a transmitting agency to 
transmit the moneys received from A to B and in those circumstances the bank is 
a bailes on behalf of B when these moneys are either received or collected. 

A further case referred to is the case of Suganchand & Co v. Brahmayya & Co? 
In that case it was observed that a mere purchaser of a demand, draft from a bank 
is only a creditor of the bank and in those circumstances there is no fiduciary re- 
lationship between the bank which issued the demand draft and the customer who 
took it. The ownership of the moneys paid for the purchase of the demand draft 
passes to the bank, as it is one of the usual and recognised banking transactions 


1 (1900) I. L. R. 33. Mad. 134. 3 [1961] A.L R. Mad. 910. 
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and the purchaser gets what he has bargained for, namely a Graft of the bank 
the payment of which depends on the solvency of the head office at the time of the 
presentation of the draft. In other words when a party purchases a demand. draft, he 
takes the risk of that demand draft not being met at the time of presentation. On 
this an exception is engrafted and thatexception is as observed in that case namely 
where a bank issues a draft on its own branch and there is an express or implied agree- 
ment between the parties at the time of the issue of the draft by the bank on its own 
branch that the sole object of the issue of the draft is to trasmit the moneys from 
one place to another for the express purpose of being paid to the persons applying 
for the draftor somenominee of his, a fiduciary relationship between the bank which 
issued the draft and the customer who took it exists, provided the pank has not 
actually parted with the moneys held by it as agent acting on the instructions of 
the principal, thus terminating the relationship of principal and ageņt, and it is 
observed that it is within those strict limits that this exception to the general rule 
has to be made. 

In these circumstances the question here is whether there was any implied or 
express agreement between the bank and the claimants when this transaction took 
place. The essence of the transaction was in my opinion the normal transaction 
a bank puts through daily and hourly, namely they sold a demand draft in favour 
of a particular party, the firm of Velji Lakhamsey. Having sold the demand draft 
they transferred the amount to their suspense account. It is pointed out by Mr. 
Khambatta that this amount having been deposited to the account of Velji Lakham- 
sey was to be kept in the suspense account. In my opinion once the bank debits 
this account it is entirely for the bank how to utilise the sale proceeds of the demand 
draft and if it is entirely for the bank to utilise the sale proceeds of the demand 
draft, having debited his account, there is no question of earmarking this specific 
amount for the specified repayment of this demand draft. 

I have been referred to a judgment of the Court of Appeal in the case of the 
Jodhpur Commercial Bank, Lid. v. R. Mathalone*. The learned Chief Justice pointed 
out that in that case the Jodhpur Bank constituted the A.B.C. Bank its 
agents for a specific purpose and that specific purpose was to realise the cheques 
and thehundisand to remit the proceeds in the mode indicated by the Jodhpur Bank 
namely that on realisation the proceeds were to be remitted by a bank pay- 
slip. The directions by the Jodhpur Bank were not that the A.B.C. Bank was 
to keep the money or that the money was to be sent to the Jodhpur Bank, but the 
mode of payment was clearly and definitely indicated and that mode was that the 
amount was to be remitted by a pay-slip of the A.B.C. Bank itself. The learned 
Chief Justice observed that in his opinion a fiduciary relationship did arise as 
between the two banks when the A.B.C, Bank was asked to carry out the specific 
direction given by the Jodhpur Bank with regard to its property, and then pro- 
ceeded to discuss as to whether that particular fiduciary relationship came to an 
ond, and if so, when it cameto an end,and he observed th:.tit would terminate wheu 
the business of the agency would come to an end, namely when those instructions 
were carried out and that was when the pay-slip was sent to the Jodhpur branch. 
He observed that he could well understand a case where a person may ask a bank 
to collect a specific amount on his behalf and to keep it ear-marked and not to 
use it and to return it to him whenever called upon to do so. Such instructions 
would create a trust and the obligation would attach to the money and the bank 
would have no right to use that money. On the other hand he observed that there 
may be anothercase where a customer may tell the bank to collect the money and 
then to pay that money on demand, permitting the bank to usethat money, in which 
case after the money was realised, the relationship between the person giving the 
instructions and the bank would not be that of a cestui que trust and a trustee but 

that of a debtor and creditor. 
` Therefore, tomy mind looking at the facts and circumstances in the matter before 
me there is in my opinion no evidence whatever of any specific instructions being 


1 (1850) O. C. J. Appeal No. 21 of 1950, on September 20, 1950 (Unrep.). 
decided by Chagla C. J. und Bhagwati J., 
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given by the clafmants or any such instructions being, implied from the nature of 
the transaction. This was purely as I have stated above a normal transaction 
between the bank and its customer who bought a demand draft against the moneys 
lying in his current account. When the demand draft was sold by the bank the 
bank was paid through that current account and those moneys were not earmarked 
in my opinion for any specific purpose. When the demand draft wes presented and 
had the bank been-in a solvent state, the demand draft would have been met from 
the moneys of the bank and not from a specific amount earmarked for that purpose. 
To my mind once the bank had sold the demand draft there was no question of there 
being any impediment in the way of bank utilising and using the moneys of that 
sale for any purpose that they may have selected according to the exigoncies of the 
bank 


In the tyo cases referred to above namely Official Assignee of Madras v. Rama- 
chandra Iyer and The Official Assignee of Madras v. Rajam Ayyar clearly the 
moneys were handed over to the bank as agents of the customer to be paid over at 
a particular place to a particular party. That was a contract of agency between 
the bank and its customer and what is more is that in each of those casos the bank 
intimated to the third party that it was holding the moneys on behalf of the third 
party who could collect them. In other words the bank expressly intimated to the 
third party that they were bailees in each of the cases on behalf of the third party. 
In those circumstances to my mind there was no doubt that the moneys cannot 
be utilised by the bank for any other purpose except to pay over the moneys to the 
third party, and in that event theinference must necessarily follow that the bank 
was bound to pay over a specific amount to thethird party and therefore the moneys 
would ke impressed with a trust and therefore the claimants in that instance 
would be entitled to follow the moneys in the hands of the bank. 

For reasons stated above I am unable to entertain this summons and 
to hold that the petitioners are entitled to rank as preferential creditors of the bank. 
The summons will therefore stand dismissed with costs. Counsel certified. 


The claimants appealed. 


R. Jethmalani, for the appellants. 
K. K. Desai, for the respondents. 


Cuacta C. J. By this appeal the appellants question the correctness of the 
decision of Mr. Justice Coyajee who held that they were not preferential creditors 
for the winding up of the Exchange Bank of India & Africa Ltd. It appears that 
on April 29, 1949, the appellants had to their credit in the current account of the 
bank a sum of Rs. 14,000 odd. On that day the appellants added a further sum of 
Rs. 7,000 odd, and they wrote a letter to the bank asking them to deliver to them 
a draft of Rs. 22,600 in the name of Podar Trading Company. These instruc- 
tions of the appellants were carried out by the bank and the bank sent to the appel- 
lants a pay order in favour of the Podar Trading Company. The Podar Trading 
Company presented this pay order through their bank, the Chartered Bank, on 
April 30, 1949. The pay order was not honoured and it was returned to the Chartered 
Bank with the endorsement: “No advice, present again.” It was again presented 
on May 2, 1949, andit was dishonoured. On that very day the bank suspended 
payment. On June 14, 1949, the bank was wound up by an order of the Court 
and the appellants made a claim that they were preferential creditors on two 
grounds: (1) as the customer of the bank, and (2) as tho endorsee of the pay order 
which had been issued to Podar Trading Company. 

Now, Mr. Jethmaleni has cited before us several decisions. In our opinion, it is 
unnecessary to consider them because the principlethat emerges from these decisions 
is clear and well established, and the question in this appeal is not so much to 
discover what is the true principle of law which should be applied, but how to apply 
a well settled principle to the facts of this case. 

Now, the principle of law, briefly stated, is this. The relationship between a 
banker and its customer is that of a debtor and creditor and any amount due 
by the banker to the customer in that relationship cannot be claimed by the 
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customer from the bank as a preferential creditor if the bank is Wound up. Buta 
customer may give certain specific directions to the bank and constitute the bank 
its agent. If the bank acts as an agent and not as a debtor, then the agency 
brings about a fiduciary relationship between the customer and the bank and that 
fiduciary relationship lasts until the agency is terminated. Therefore, if the cus- 
tomer were to give directions to the bank that a certain amount must be paid 
to a certain person, then till that amount is paid pursuant to directions of the cus- 
tomer, the agency would continue and the bank would hold the amount not as a 
debtor of the customer but in the capacity of a trustee and the amount would be 
impressed with a trust. The matter may be looked at from a different point of 
view. If a certainamount of a customer is lying with the bank, the safe test which 
may be applied in order to determine whether that amount is impressed with any 
trust is to find out whether the bank is entitled to use that amount in the ordinary 
course of its business, whether it belongs to its general funds, or whether it is 
specially appropriated for a particular purpose and cannot be utilised by the bank 
for its normal ordinary business. ; 

If these princi les are clearly borne in mind then there is no difficulty in deciding 
this case. When we turn to the direction given by the customer on April 29, 1949, 
the instructions are clear and specific and the instructions are that the bank should 
deliver to them a cheque, as the customer calls it, or a pay order, as in fact it was, 
in the name of Podar Trading Company. The bank carried out that instruction 
and sent the cheque or the pay order to its customer. As soon as this instruction 
was carried out, the agency terminated and whatever fiduciary relation there was 
came to an end. After the pay order had been delivered to the customer, it is im- 
possible to contend that there was any obligation upon the bank to earmark this 
amount of Rs. 22,600 and that it had no right to utilise that amount for its ordinary 
normal business. The sum of Rs. 22,600 continued to remain part of the general 
funds of the bank and the only obligation upon the bank was to meet the cheque 
or the pay order when it was presented by Podar Trading Company. Therefore 
there wasneither a trust as far as the customer was concerned because the customer’s 
direction had been carried out and the agency had.come to an end, nor was there 
any trust guae Podar Trading Company because the bank never intimated to Podar 
Trading Company that it was holding the sum of Rs. 22,600 for Podar Trading 
Company pending the presentation of the pay order. 

Mr. Jethmalani has relied on the accounts maintained by the bank and he has 
emphasised the fact that when the pay order was issued by the bank to the appellants 
the bank debited the account of the appellants with the sum of Rs. 22,600 and 
credited an account which is described as the C. D. Miscellaneous Pay-Slip Issue 
Account. Mr. Jethmaldni says that that is clear conduct on the part of the bank 
which shows that it removed this amount from the general fund and. appropriated 
it to a specific purpose. In our opinion, far from this method of book-keeping 
supporting the contention of the appellants, it negatives the contention put forward 
by them. The matter would have been different if a specific account with regard 
to this pay order had been opened. The account in which this amount is credited 
is a general account in which all entries are made with regard to all pay orders issued 
by the bank. The account is maintained for the convenience of the bank and the 
account shows to the bank what pay orders they have to meet and when and for 
what amount. The account does not indicate that there is any special appro- 
priation of this amount for any specific purpose. On the contrary, the account 
shows that the amount in question continued to remain part of the general funds 
of the bank and the bank merely for its own information and convenience made 
certain entries in certain accounts which did not in any way change the nature of 
the amount or impress it with any trust. There are cases undoubtedly where even 
the sending of a pay order by the bank may be held to constitute a trust with regard. 
to the amount covered by the pay order, but in all these cases it will be found that 
apart from the sending of the pay order there were circumstances which led the Court 
to the irresistible conclusion that the direction given by the customer was 
not merely to send a pay order but to transmit the amount over to'a particular 
place or to a particular person. Now, if we could read this direction given by the 
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customer on Aptil 29, 1949, as a direction to the bank that they should pay this 
amount of Rs. 22,600 to Podar Trading Company, we would certainly have upheld 
the contention of the appellants. But in our opinion there is no circumstance in 
this case which goes to suggest that the customer wanted the bank not merely to 
issue a pay order in the ordinary course but to hold this amount for the purpose 
of paying it to Podar Trading Company. Therefore that contention of the appel- 
lants must fail. ; 
The second contention urged by Mr. Jethmalani is a rather startling one, that if 
a draft is presented to the bank before it suspends payment, and the bank wrong- 
fully refuses to honour the draft, then the person entitled to the draft becomes a- 
preferential creditor, and the effect of this contention is that if a debtor dishonestly 
refuses to pay a oreditorthe amount due to him on the due date, on the insolvency of 
the debtog the creditor becomes his preferential creditor. One has only to state 
the proposition to realise how untenable it is. Mr. Jethmalani in despair had: to 
find some authority for this proposition and the only authority he could 
find, with respect, is a statement made by Mr. Justice Munro in Official Assignee 
of Madras v. Ramchandra Iyer, where his colleague Mr. Justice Abdur Rahim 
expressly dissented from that view as to the statement of the law. The mainpoint 
which arose in that case was entirely different and that point came up for final 
consideration before a full bench of the Madras High Oourt in The Official Assignee 
of Madras v. Rajam Ayyar® and the full bench did not express any opinion as to 
the correctness of the view taken by Mr. Justice Munro. With respect to the 
learned Judge, we find it unable to accept the view formed by him and given ex- 
pression to in that decision. 
The third contention urged by Mr. Jethmalani is that we must give effect to the 

-well known principle of equity that equity regards that as done which ought to have 
been done, and the argument is put this way. Mr. Jethmalani says that there 
was no reason whatever why the bank refused to honour the pay order on April 30, 
1949. He suggests that this was due because the bank or its officers knew that 
very soon the bank was going to suspend payment. Therefore, according to Mr. 
Jethmalani, we must with the assistance of this principle of equity hold that on 
April 30, 1949, the pay order was honoured and the creditor was paid. Mr. 
Jethmalani says that if the creditor had been paid he would have received his debt 
in full and therefore we must give him a preferential status in the liquidation and 
allow him to be paid in preference to the general body of creditors. In our opinion, 
the principle of equity, which is undeniably sound, has no application to the 
facts of this case. Equity would not permit the bank to deny the debt, nor would 
it permit the Court when it is winding up the bank to deny to the creditor his claim 
against the bank. But nobody is denying the appellants the claim to this amount, 
nor is anybody suggesting that he is not a creditor. But what the appellants are 
_ Claiming is not that they are creditors, but that they are preferential creditors, and 

in deciding whether the appellants should be paid in preference to other creditors 
the principles that have got to be applied are not the priciples of equity but legal 
rinciples. Equity is not concerned with whether a creditor should be paid in pre- 
erence to another creditor. These questions are governed by ical legal 
principles which have been well settled. Again, in order that we should hold that 
the appellants are entitled to be paid in preference to others, we must come to the 
conclusion that the sum of Rs. 22,600 was held by the bank in trust. Unless the 
amount was held in trust, there is no principle on which the claim of the appellants 
can be justified for being treated as preferential creditors. Trust is as much & 
principle of equity as the principle on which Mr. Jethmalnai is relying, and it is 
precisely because it is a principle of equity that the Courts have laid down that 
the right to be treated as preferential creditor only arises when the moneys with 
the bank are not held merely as a debtor but held as a trustee. If the bank is not 
a trustee, as we have held it is not, in respect of this amount, then the appellants 
cannot justify their claim as preferential creditors on any othet principle of equity 
which has no application whatsoever. 
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In support of this principle reliance was ‘placed on certain observations of Chief’ 
Justice Rajamannar in Suganchand & Co. v. Brahmayya & Cot But it may be’ 
pointed out that in that case the observations were made in a case where the Madras 
High Court came to the conclusion that the instructions given by the customer 
were not merely that a draft should be sent to him, but that the moneys should be 
transmitted, and therefore the Madras High Court held that those moneys were 
held in trust. Reliance was also placed on a judgment of Mr. Justice Achhru Ram 
in In the matter of the New Bank of India®. It is true that Mr. Justice Achhru Ram 
does enunciate the equitable principle on which Mr. Jethmalani is relying, but with 
respect the learned Judge clearly realises the difficulty of applying such 
a principle to a case where a company or a bank is being compulsorily, wound up 
and where the claims and the interests of the ordinary creditors have to be con- 
sidered as much as of those who claim a preferential treatment, and My. Justice 
Achhru Ram is at pains to point out that he was dealing with a case where a bank 
was not being wound up but was working under a scheme of management sanc- 
tioned by the Court, and he also says that this principle which he has enunciated 
would not apply where there was a compulsory winding up by the Court. We are 
not dealing here with a case of a scheme where the Court may agree to certain 
creditors being paid in a certain manner. We are here dealing with an order of: 
winding up made by the Court and payment of creditors according to law, and in 
law in our opinion the claim of the appellants to be treated as preferential creditors 
is not justified. 

The result is that the appeal must fail and is dismissed with costs. 

Liberty to the respondent’s attorneys to withdraw the sum of Rs. 500 deposited 
in Court and appropriate it towards satisfaction of the order for costs. n 

Appeal dismissed. 

Attorneys for appellants: Nanavati Tijoriwalla & Co. 

Attorneys for respondents: Bhaishankar Kanga & Girdharlal; Cama & Jayakar; 
Mody Shambhu & Co.; Jamtetram Romer & Dadabhat ; Matubhai Jamietram & Madan; 
Ambubhai & Diwanji; Haridas & Co.; Mulla & Mulla; Craigie Blunt & Caroe. 





Before the Hon'ble Mr. M.O. Chagla, Chief Justica, and Mr. Justice Desai. 
P. L. MAYEKAR v. AMICHAND NARAYAN.* 

Industrial Disputes Act (XIV of 1947), ` Secs. 2(k) (8), 10(1)(0)— Workman dismissed from servica 
prior to reference of industrial dispute under 8. 10(1)(0)\—Whether such morkman, ‘workman’ 
within 8. 2(8). ‘ 

A workman as defined in s. 2 (8) of the Industrial Disputes Act, 1947, means any person 
who is employed at any time in an industry. If he satisfies tho definition of “workman” 
under s., 2(s), thon whether he can raise an industrial dispute or aot must be judged by the 
definition of “industrial dispute” given in s. 2(k) of the Act. Therefore, in order 
to determine whether an industrial dispute has been properly raised or referred, ss. 2(k) 
and 2(s) must be read in conjunction. i 

A person who is dismissed from his employment prior to tho date when the dispute relat- 
ing to his dismissal is reforrod by Government under s. 10 (1)(c) of the Industrial Disputes 
Act, 1047, is a workman within the meaning of s. 2(s) of the Act. 

Narendra Kumar v. AH India [ndustriaP and Wastern India A. A. v. Industrial Tribunal, 
Bombay‘, referred to. i 

Before the Court can acouse the Legislature of being guilty of serious blomishos in the 
drafting of a statute, it is the duty of the Court to see whether a fair and reasonable inter- 
pretation can be put upon the language used by the Legislature bearing in mind the object 
which the Legislature had in placing & particular pieco of legislation on the statute book. 


Ons P. L. Mayekar and S. R: Kadam (appellants) wero originally employed in 
the Andheri Maro! Kurla Bus Service which was a sister concern of the Santa Cruz ` 
Kalina Malad Marve Bus Service, which latter concern was run by one Amichand 
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- Narayan (respontent No. 1). The appellants’ services were terminated in 1950 when: 
they were working under the management of respondent Nc. 1. A reference was 
then pending before the Industrial Tribunal and at the hearing the Andheri Marol 
Kurla Bus Service objected that the appellants were not in their employment but 
were the employees of respondent No. 1 and that, therefore, their demand for reinstate- 
ment wae untenable. The Labour Union, of which the appellants were members, 
withdrew from the dispute with liberty to make a claim against respondent No. 1. 
The Labour Union accordingly put forward certain demands including the reinstate- 
ment of the appellants and the Government on September 16, 1952, referred the 
demands to the Industrial Court under s. 10(1)({c) of the Industrial Disputes Act, 1947. 
On June 18, 1953, the Industrial Tribunal made an award and directed respondent 
No. 1 to reinstate the appellants from the date of their dismissal. On appeal the 
Labour Appellate Tribunal, on April 19, 1954, confirmed the award by the Industrial 
Tribunal. Respondent No. 1 filed the present petition for an appropriate writ or 

, direction or order under art. 226 of the Constitution of India for inter alia quashing 
the decision of the Labour Appellate Tribunal. The petition was heard by Coyajee J. 
who allowed it, delivering the following judgment on Setember 15, 1954:— 


Covasne J. This is a petition against the order made by the Labour Appellate 
Tribunal in connection with two persons who [are respondents Nos. 2 and 3. It 
appears that a dispute had been referred for adjudication and twenty demands 
were made on behalf of the Union. Demands Nos. 19 and 20 were for the re-instate- 
ment of respondents Nos. 2 and 3. It appears that respondents Nos. 2 and 3 were 
at one stage employed by the Andheri-Marole Bus Service and there was an adjudica- 
tion: No. 187 of 1950 in December 1950. In that these two parties applied to be 
re-inst@ted. The Andheri-Marole Service objected on the ground that they were 
not employees of that bus service but they were employees of the Santa Cruz Kalina 
Malad Marve Bus Service namely the petitioner. those circumstances there was 
an order of reference made on September 16, 1962, of all these disputes. i 

The narrow point is whether the Adjudicator and the Appellate Tribunal h 
jurisdiction to entertain this question in connection with respondents Nos. 2 and 3. 
It is not denied that respondents Nos. 2 and 3 were discharged from the Santa Cruz 
Kalina Malad Marve Bus Service some time prior to the disputes arising which were 
teferred at the instance of the union for adjudication. 

The only question that requires to be answered on this petition is whether for 
the purposes of this adjudication respondents Nos 2 and 3 were workmen within the 
definition of “workman” as set out in s. 2, sub-s. (s), and the question falls within 
s. 2, sub-s. (k) namely “industrial dispute.” Now, it is not denied on behalf of the 
petitioner that it is not necessary that a dispute should be raised by tho aggrieved.. 
parties themselves and that the disputes cannot be raised by other parties on behalf 
of the dismissed employees. The question is whether they were workmen within 
the proper definition of s. 2, sub-s. (s), which says that “workman” means any person 
employed including an apprentice in any industry to do any skilled or unskilled 
manual or clerical work for hire or reward and includes, for the purposes of any 
proceedings under this Act in relation to an industrial dispute, a workman discharged 
during that dispute. The other section, namely sub-s. (k), says that ‘industrial. 
dispute” means any dispute or difference between employers and employers, or 
between employer and workmen, or between workmen and workmen, which is 
connected with the employment or non-employment or the terms of employment 
ot with the conditions of labour of any person. 

To my mind the question on this petition is to be answered by deciding what is 
the meaning to be attached.to the words appearing in s. 2, sub-s. (s), “discharged 
during that dispute.” Now, to my mind reading the two sections together and 
giving every force to the words “any person” as appearing in s. 2, sub-s. (k), can it 
be said that the Union can bring within the orbit of adjudication the case of the 
employees not dismissed during the dispute? This is the whole question before me. 
I have been referred by Mr. Gokhale appearing on behalf of the respondents to the 
decision of the Federal Court in Western India A. A. vUndustrial Tribunal, Bombay}, 
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and the observations of the learned Chief Justice Mahajan are at pp. 897 and 898. 
The question there was whether the definition of the expression “industrial dispute” 
given in the Act included within its ambit, in the words of the learned Chief Justice, 
a dispute in regard to reinstatement of dismissed employees. Thereafter the definition 
given by Lord Porter was discussed and the learned Chief Justice observed that it 
would include cases of re-employment of persons victimized by the employer and 
that ‘‘non-employment” is the negative of “employment” and would mean that 
disputes of workmen out of service with their employers are within the ambit 
of the definition and he concluded at p. 906 by stating that the last words in the 
definition of industrial dispute namely “any person” are a complete answer to the 
argument of the appellants. Now it cannot be denied that as far as the facta of 
that case were concerned the Western India Automobile Association had suspended 
during the dispute a number of their workmen who did not respond to a certain 
notice and clearly as far as this goes the question was whether the dismissed @¢mployees 
who were on the face of that case dismissed during the dispute were entitled to be 
re-instated and whether the Tribunal had the power to do so. This has been explained ' 
in the case of Narendra Kumar v. All-India Ind. Trib and the learned Chief Justice 
pointed out that the only question that the Federal Court was called upon to decide 
was whether the question of the re-instatement uf a dismissed servant could form 
the subject-matter of an industrial dispute within the meaning of s. 2, sub-s. (k) 
and that it was to be noted that these workmen were dismissed after the dispute 
had started between the workmen and the colores and the definition of ‘‘workman” 
under s. 2(s) included a workman discharged during an industrial dispute, and the 
finding of the Court from which the appeal was preferred to the Federal Court was 
that the workmen whose re-instatement was in question although discharged were 
workmen within the definition of the Act and therefore the dispute was dérectly 
between workmen and their employers. Now, it is clear that as far as the decision of the 
Federal Court is concerned, it does not directly apply to the construction of the words 
“workmen discharged during that dispute.” On a plain reading of the section to 
my mind if the contention on behalf of the respondents were accepted, it would 
necessarily mean completely ignoring the words “during that dispute” and it particu- 
larises the dispute, namely, “that dispute”, so that to my mind the jurisdiction is 
limited to instances where the party, although whose case may have been brought up 
before the Tribunal at the instance of the Union and who was not a party to the 
proceeding as such, was a party who had been victimised by being dismissed during 
the existence of the dispute and discharged during that controversy. I have been 
referred by Mr. Gokhale in this connection to a decision of the Madras High Court 
reported in Baktavatsalu v. Chrome Leather Co.*, namely the judgment of Mr. Justice 
Horwill where a passage is relied upon which is as follows (p. 861) :— 

“A workman is so defined in 8. 2(s) as to include a workman discharged during tho dispute 

so that if a dispute has arisen between the management & the workers & any person is discharged 
during the course of that dispute, then that workman is entitled to bring the matter before the 
Govt. for reforence to an arbitration tribunal. The dismissal of a workman, whether before or 
during the dispute, may also be the subject of a dispute between the management & workman 
not dismissed.” 
Mr. Gupte rightly pointed out that looking to the facts of the case this particular 
observation appears to be obiter and the words of the section namely “‘workmen 
discharged during that dispute” have not been considered in this judgment at all. 
In these circumstances I am unable to accept the reasoning contrary to the plain 
construction of s. 2, sub-s. (e). Mr. Gupte rightly conceded that the Union has every 
right once an adjudication has been entered upon to bring within the ambit of the 
adjudication claims of workmen who are’not parties to the dispute but it must be a 
discharge during the pendency of the dispute. 

In these circumstances it is my view and I have come to the conclusion that the 
Adjudication Tribunal and the Appellate Tribunal on a proper reading of the section 
had no jurisdiction to entertain application by parties who were discharged and 
admittedly discharged long before the dispute arose which was referred to adjudication 
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and thereafter ‘vent before the Appellate Tribunal. The petition must, therefore, 
be allowed. There will be an order for the issue of a writ of certiorari namely that 
the record be sent for and the order of the Adjudication Tribunal as well as of the 
Appellate Tribunal be quashed. Mr. Gupte on behaif of the petitioner does not 
press for costs. Therefore there will be no order as regards the costs of tnis petition. 


The appellants appealed. 


H. R. Gokhale, for the appellants. 
8. V. Gupte, with R. A. Gagrat, for respondent No. 1. 
` R. M. Kantawala, for respondents Nos. 4 and 5. 


Onaata O. J. This is an appeal against the decision of Mr. Justice Coyajee by 
which he quashed an order passed by the Industrial Appellate Tribunal, and he came 
to make the order under the following circumstances. Appellants Nos. 1 and 2 
_ were employees of respondent No. 1 and they were dismissed prior to 1952. Certain 
demands were put forward by the Labour Union of which the appellants were members 
and among the demands were reinstatement of these two dismissed employees, and 
the Government referred all these demands to the Industrial Court under s. 10(1)(c) 
of the Industrial Disputes Act. On June 18, 1953, the Industrial Tribunal made an 
award and directed respondent No. 1 to reinstate the appellants from the date of 
their dismissal. There was an appeal to the Industrial Appellate Tribunal and on 
April 19, 1954, the Industrial Apae Tribunal confirmed the award made by 
the Indust.ial Tribunal. The employer, respondent No. 1, challenged this award 
before Mr. Justice Coyajee, and his contention was that the Government had no 
aa ge to refer to the Industrial Tribunal the cases of the appellants and the 

dustrial Tribunal had no jurisdiction to deal with those cases. Mr. Justice Coyajee 
upheld the contention of the employer and the two dismissed employees have now 
come in appeal. 

What is argued by Mr. Gupte on behalf of the employer is that looking to the 
definition of “industrial dispute” and “workman”, inasmuch as the appellants were 
dismissed prior to the reference made by Government on September 16, 1952, they 
did not fall within the definition of “workman” and no industrial dispute could be 
raised with regard to them. We will presently examine this contention, but it seems 
to us rather a startling submission to make that under the Industrial Disputes Act 
a, workman who has been wrongly dismissed cannot raise an industrial dispute with 
regard to his wrongful dismissal. We should have thought that the very purpose 
of labour legislation was to prevent employers wrongfully dismissing their employees, 
and if they. did so to confer jurisdiction upon Labour Courts to adjudicate upon the 
question as to whether the employee was wrongfully dismissed or not and also to 
confer jurisdiction upon Labour Courts in the case of a wrongful dismissal to compel 
the employer either to reinstate the employee or to pay compensation. But as the 
argument has been seriously urged by Mr. Gupte and has been accepted by the learned 
Judge below, we must proceed to examine that argument. 

Now, “industrial dispute” is defined in s. 2(k) and the definition is: 

“industrial dispute’ means any dispute or difference between employera and employers. 
or between employers and workmen, or between workmen and workmen, which is connected 
with the employment or non-employment or the terms of employment or with the conditions 
of labour, of any person;” 

And “workman” is defined in s. 2(s) and it is an exhaustive definition to the effect 
that it means any person employed (including an apprentice) in any industry to do 
any skilled or unskilled manual or clerical work for hire or reward, and then the 
definition includes within the ambit of “workman” something more and that is 
“for the purposes of any proceedings under this Act in relation to an industrial dispute, a work- 
man discharged during that dispute, but does not include any person employed in the naval, 
military or air service of the Government.” 

Without looking at the authorities, on a plain construction of this section, it is not 
possible to accept the contention of Mr. Gupte that a workman means a person who 
was employed at the date when the dispute was referred by Government under 
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s. 10(Z) (c). Mr. Gupte contends that if a workman has already Been dismissed, 
no industrial dispute can be referred with regard to his dismissal to the Industrial 
Court. Now, the definition of “workman” does not indicate that the workman 
must be employed at a particular moment of time. What is emphasised is that hé 
must be employed in any industry to do any skilled or unskilled manual or olerical 
work for hire or reward ; in other words, the definition is intended to point out what 
the nature and characteristic of a person is who can be deemed to be a workman 
within the meaning of the Act. In our opinion, a workman as defined in this ‘sub- 
section means any person who is employed at any time in an industry. If he satisfies 
the definition of “workman” under s. 2(s), then whether he can raise an industrial 
dispute or not must be judged by the definition of “industrial dispute” givep in s. 2(k). 
Therefore, in order to determine whether an industrial dispute has been properly 
raised or referred, one must read s. 2(k) and s. 2(s) in conjunction. If, therefore, 
the dispute is the result of a difference between employers and workmen or an 
employer and a workman and that dispute is connected with regard to employment or 
non-employment or the terms of employment or with the conditions of labour of 
any person, then the dispute as such can be referred by Government under s. 10(Z)(c) 
and in respect of which the Industrial Court can assume jurisdiction. 

What is urged by Mr. Gupte is that the only dismissed workman in respect of 
whom an industrial dispute is raisea is a workman wh» has been dismissed during 
the pendency of an industrial dispute. Therefore the rather curious contention 
urged is that the definition of “workman” limits the jurisdiction of the Industrial 
Court to try only those disputes with regard to dismissed workmen who have been 
dismissed during the pendency of a dispute, but if a workman is dismissed prior to 
the raising of the dispute, then the Industrial Court has no jurisdiction to entgrtain 
that dispute. To analyse that argument in a different way, what Mr. Gupte urges 
is that if a workman is dismissed he cannot raise any dispute with regard to his 
own dismissal because the industrial dispute must follow upon his dismissal, but if 
some other dispute is pending and he is dismissod, he can raise a dispute with regard 
to his dismissal. The result of accepting this contention is apparent even to Mr. Gupte 
himself and therefore he is compelled to say that undoubtedly this shows a rather 
serious lacuna on the part of the Legislature in enacting this Act. But before we 
accuse the Legislature of being guilty of serious blemishes in the drafting of a statute, 
it is the duty of the Court to see whether a fair and reasonable interpretation can 
be put upon the language used by the Legislature oe in mind the object which 
the Legislature had in placing a particular piece of legislation on the statute book. 
There is no reason whatever, looking to the definition of “workman,” to restrict the 
expression “employed” to the point of time which Mr. Gupte suggested it should 
be restricted. So long as the workman was employed by the employer against whom 
he wishes to raise the industrial dispute and the dispute is of the nature required 
by the definition of “industrial dispute,” he is a workman falling within the definition 
of s. 2(a). 

Turning to the authorities, reliance is first placed on a decision of this Court in 
Narendra Kumar v. All-India Ind. Trib What we were considering there was 
the proper interpretation to be placed upon the expression “any person” used in 
s. 2(k). We realised that the Legislature in that section had used a wider expres- 
sion than the expression “workman” used in the earlier part of that sub-section, 
and what was urged before us was that the expression “any person”’ was so wide that 
no restriction should be put by us upon construing that expression. We negatived 
that contention and we pointed out that the expression “any person” must be 
understood as implying two important restrictions and the two restrictions were 
that the dispute with regard to any person must be a controversy in which the work- 
man raising it against his employer is directly and substantially interested and it 
must also be a grievance which the employer was in a position to remedy. Now, 
in this case it so happens that the reference was sought by the Trade Union and not 
by the appellants themselves and therefore Mr. Gupte relies on this decision for the 
proposition that as the reference was by the Trade Union it must be with regard to 
a question of non-employment of any person as construed by us in this decision, and 
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Mr. Gupto syg that this worker who was dismissed befora the dispute cannot satisfy 
the definition of “any person.” It is difficult to understand why the principle laid 
down by us in this decision does not apply to the facts of the case before us. Assuming 
that the Trade Union was raising the dispute on behalf of any person, in that contro- 
versy the Trade*Union was vitally interested and the grievance that they made, viz. 
that the employer had wrongfuly dismissed the employee, was a grievance which 
could have been remedied by the employer. Therefore both the conditions laid down 
by us in that decision are satisfied. 
Reliance is then placed on a judgment of the Federal Court in Western India A. A. 
v. Industrial Tribunal, Bombay That was a judgment given in appeal against a 
judgment,of this Court, and the only question that arose before the Federal Court, 
as indeed it arose before us, was whether the Labour Courts had jurisdiction to order 
reinstatgment of a dismissed servant, and it was in that connection that the Federal 
Court: was called upon to consider the expression “employment” or ‘“‘non-employment”’ 
used in s. 2(k). Now it so happened that in that case the worker was dismissed 
pending an industrial dispute and the question arose with regard to his reinstatement, 
and therefore the Federal Court had to consider the definition of “workman” given 
in s. 2(s) in the light of the latter part which includes, as already pointed out. the case 
-of a workman dismissed during the pendency of a dispute. The decision of the 
Federal Court does not lay down the proposition for which Mr. Gupte is contending 
that when a workman is dismissed he would fall within the definition cf “workman” 
‘given in 8. 2(s) only if he is dismissed during the pendency of an industrial dispute. 
Mr. Gupte then argued that if that be the correct view, then it was unnecessary 
for the Legislature to provide for the case of a workman who had been dismissed 
during the pendency of an industrial dispute. In our opinion, it was very necossary 
that that case should be provided for because but for that extension of the meaning 
of the expression “workman” an Industrial Court would have no jurisdiction to 
entertain an application with regard to the dismissal of a workman which had taken 
place after the industrial dispute had been raised and which was pending before it. 
Therefore, this latter part of the definition of “workman” extends the meaning 
of workman and extends the ambit of the jurisdiction of the Industrial Court. In- 
stead of reading this latter part of the definition as an extension of the meaning of 
the expression “workman”, Mr. Gupte wants us to read it as a qualification or a 
limitation upon the meaning of the word “workman” or rather as a proviso to what 
the Legislature has already indicated earlier in s. 2(s). That, in our opinion, is 
an entirely wrong canon of construction. The Legislature, in the first place, gives 
the meaning of the expression “workman” and then, because a certain case does not 
fall within that definition, it proceeds to enumerate that case and provides that that 
case will also fall in the definition already given of the expression “workman”. 
Therefore, in our opinion, it would be wrong to confine the case of a dismissed work- 
man to the latter part of s. 2(s). In our opinion, the case of a dismissed employee 
who wishes to raise an- industrial dispute falls directly ‘within the definition 
of “workman” and it is only in cases where a workman has been dismissed pending 
an industrial dispute that we must look to the latter part of the definition of s. 2(s). 
In our opinion, both. the Industrial Court and the Industrial Appellate Tribunal 
had jurisdiction to decide the dispute with regard to the two appellants. In our 
opinion, therefore, with respect, the learned Judge was in error in holding that the 
Industrial Appellate Tribunal had no jurisdiction. 
The result is that the appeal must succeed. The order of the learned Judge will 
be set aside and the order of the Industrial Appellate Tribunal restored. 
Respondent No. 1 must pay the costs of the appellants throughout. Mr. Kantawala’s 
clients to bear their own costs. 
Liberty to the appellants’ attorneys to withdraw the sum of Rs. 500 deposited 
in Court. l 


i , Appeal allowed. 
Attorneys for appellants: Nanavati Tijoriwalla d: Co. 
Attorneys for respondents: Little & Co.: Nanu Hormusji & Co. 
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Before the Hon'ble Mr. M. O. Ohagla, Ohisf Justice, and Mr. Justice Desai. 


MAHOMED OOMER MAHOMED NOORULLA SAHIB v. S. M. NOORUDDIN.* 
Trado Marks Act (V of 1940), Seos. £0, 8, 10—Registration of trade mark—Registrar of Trade 
Marks—Diseretion to refuse or limit registration. . 

There is no absolute right in any one to obtain the registration of a trade mark. Even 
though his application may not fall within the prohibition of s. 8 ors, 10 of the Trade Marks 
Act, 1940, there is no right in the applicant to get the trade mark registered. 

Section 14 of the Trade Marks Act confers a wide discretion upon the Registrar of Trade 
Marks to refuse registration or to register subject to Limitation, which discretion is not 
limited or confined in any way by the provisions of 8. 8 or s. 10. In other words, there is 
no obligation upon the Registrar to register a trade mark because the prohibitians contained 
in s. 8 or s. 10 do not apply to the particular application. 

The effect of ss. 8, 10 and 14 is that if s. 8 or s. 10 is applicable, the Registrarghas no dis- 
cretion at all: he must refuse registration. Even though the case may not fall within 
the ambit of s. 8 or s, 10, he has discretion under s. 14 even so not to register the trade 
mark. 

The phrase “subject to the provisions of this Aot” in s. 14 mainly means subject to the 
provisions of ss. 8 and 10. Therefore it is not open to the Registrar to exercise his discretion 
in favour of the applicant if s. 8 or s, 10 militates against the exercise of that discretion. 
To that extent his discretion has been controlled by the Legislature by s. 8 or s. 10. But 
the Legislature does not lay down that if, for instance, a trade mark is not likely to deceive 
or cause confusion, whether the case falls under s. 8 ors. 10, the trade mark must necessarily 
be registered by the Registrar under s. 14. 

The disoretion conferred by s. 14 upon the Registrar is a vory wide discretion. The 
Court will not interfere with the exercise of that discretion unless the Court is satisfied that 
the Registrar was clearly wrong or patently in error. In deciding what are the primoiples 
upon which discretion should be exercised it would not be right totally to exclude equitable 
principles. 

Eno v. Dunn}, referred to. 

The appellant and the respondent were manufacturers of bidis, which each of them sold 
under the trade mark of “Hautin.” It was alleged that on November 7, 1937, the respondent 
had passed an agreement to the appellant, in which he admitted the right and title of the 
appellant to the particular trade mark, and admitted that he had wrongfully made use of 
the mark, and that he would confine the sale of the bidis with the disputed trade mark to 
the city of Trichinopoly, and even conceded the right of the appellant to withdraw the 
concession. In 1942, the respondent applied to the Registrar of Trade Marks for registration 
of his trade mark “Hautin” for use in connection with the sale of his bidis. In his applica- 
tion the respondent grossly exaggerated both the extent of his sales and the amount spent 
by him on advertisements. The Registrar directed the registration of the trade mark, 
but limited it to the districts of Trichinopoly and Tanjore. On appeal, the High Court 
referred. the case back to the Registrar for reconsideration of the whole case de novo. The 
Registrar came to ths conclusion that the agreement of 1937 was genuine, and directed 
registration of the respondent’s trade mark only for the city of Trichinopoly. Therespondent 
again appealed to the High Court. The Court of first instance took the view that the 
Registrar had decided mainly on the question of genuineness of the agreement, whereas 
he should have considered whether the trade mark was likely to deceive or cause confusion. 
The Registrar was directed to re-consider the matter ignoring the existence of the agreement 
and also to consider whether the respondent had disentitled himself to relief by reason 
of the gross exaggerations indulged in by him. On appeal :— 

Held, (1) that if the Court was satisfied that in ignoring a solemn agreement and in 
attempting to act contrary to its clear provisions the respondent's case was not founded 
in truth, the Registrar had the discretion to compel the respondent to adhere to his solemn 
convenant and not to give him a relief which would constitute a breach of that convenant; 

(2) that it was on the basis of that agreement that the Registrar imposed a limitation 
upon the registration of the. respondent’s trade mark; 

(3) that there was no reason why a decision based on the exercise of the Registrar’s 
disoretion on ths basis of a well established equitable principle was an erroneous decision 
or how it could possibly be seid that his discretion was not based on eny principle or that 
the discretion was exercised arbitrarily or capriciously; 


* Decided, April 20, 1955. 0.0.3. Appeal 1953. 
No. 126 /X of 1954: Miscellaneous No. 289 of ] (1890) 15 App. Cas. 252. 
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(4) that ifthe decision of the Registrar was looked.at as having been given in the exercise 
of his discretion under a, 14, it was æ proper decision; 

(5) that if the respondent had gone to the Registrar with a false case in respect of relevant 
matters which the Registrar had to consider, the Registrar would have been justified under 
8. 14 to refuse to register the trade mark, but the statements made by respondent, although 
they were exaggerated and false, were not on a question which was very material for tho 
decision of the matter by the Registrar: 

In the matier of Burcombe & Coy. Ld.s’ application for a Trade Mark', referred to. 

(6) that the only question that arose in the onse was whether the agreement of 1937 
was proved. or rot. 

REGISTEATION of trade mark. ‘ 


Mahomed Oomar Mahomed Noorulla Sahib (appellant) was a merchant trading in 
Madras. He manufactured bidis (Indian cigarettes), which he sold under the trade 
mark of “Hautin.” 


The respondent, S. M. Nooruddin, traded at Trichinopoly. He also manufactured 
bidis, which he sold under the trade mark of “Hautin.” 


It was alleged that on November 7, 1937, the respondent had passed an agreement 
(panchnama) in favour of the appellant, which ran as follows : 

“To, 

M. Mahomed Omar Saheb, may his shadow be prolonged, Proprietor of Spade Clover Bidi, 
Hautin Bidi and Diamond Bidi Factory, 
No. 37, Mannadi, Madras, i 
From 

S.M. Nooruddin, son of Saheb, Trichi, Bidi Merchant. 
Sir, œ 

Your English notice dated 19th October 1937 A.D. having boen received and the contents 
thereof having been noted and your objection and complaint being proper, I agree as follows 
in the presence of religious heads, and the Panchas for the forgiveness of (my) fault. You 
Mahomed Omer Saheb, proprietor of Spade Clover and Hautin and Diamond marks, had oireulated 
the said trade marks before I did; I have, unknowingly, circulated Hauteen mark in my 
own town, after spending a lot of money. Now by putting a stop to this matter great loss will 
be caused (to me). I am a poor man and I am unable to put up with this loss. 

I submit that I will circulate (the said trade mark) for some days in my own city. Whenever 
you or your heirs would take up the said matter I am ready to teke back the said mark ‘Hautin’ 
forthwith. This is all.” 


On August 21, 1942, the respondent applied to the Registrar of Trade Marks at 
Bombay for registration of the trade mark of “Hautin” in connection with the bidis 
manufactured by him. In his application he grossly exaggerated the sales of his 
bidis and also the amount spent by him in advertisements. The appellant opposed 
the application on March 23, 1946. On December 31, 1948, the Registrar ordered 
registration of the respondent’s trade mark but limited it to the districts of Trichino- 
poly and Tanjore. He held that the agreement of 1937 was genuine. 

Against this order the respondent appealed to the Bombay High Court. The 
appellant filed oross-objections. 

On September 1, 1950, Shah J. dismissed the cross-objections as time-barred, 
reversed the order passed by the Registrar, and directed him to decide whether the 

. respondent was entitled to registration of his trade mark without any limitations 
(see 54 Bom. L. R. 28, 29). 

The appellant appealed. On August 13, 1951, Chagla O. J. and Bhagwati J., 
remanded the whole matter to the Registrar with directions that he should consider 
the respondent’s application de novo, hear all evidence led by both parties as to the 
authenticity of the agreement of 1937, and also with regard to the user of the mark, 
and after considering the evidence led he should decide whether the respondent 
was entitled to the trade mark, and if so, whether to any limited extent or without 
limitation (see 54 Bom. L. R. 28, 31). 4 . 

The Registrar heard the matter over again and came to the conclusion that the 
agreement in -question was genuine and passed an order allowing registration of 


1 (1848) 65 R. P; C. 179. 
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respondent’s trade- mark limited in respect of bidis.to be sold onty in the city of 
Trichinopoly. 
- The respondent appealed again to the High Court. me 

The matter was heard by Tendolkar J. on July 1, 1954, when his Lordship sent 
‘the case back to the Registrar for a just determination having regand to his jidgment, 
which was as follows :— 

TENDOLKAR J. This is an appeal against a decision of the Registrar of Trade 
Marks, Bombay. i . 

The appellant made an application’ to the Registrar for registration of a trade 
mark known as ‘“HAUTIN” in respect of bidis, cigars, scented tobacco and tobacco. 
Tho respondent opposed the application. The Registrar of Trade Marks allowed 
the application subject to the restriction that registration be pon to the petitioner 
in respect of bidis to be sold only in the city of Trichinopoly. This decision of the 
Registrar is challenged by the appellant and the respondent has also filed: cross- 
objections challenging the decision. 

The main ground urged on behalf of the appellantbefore me is that the Registrar 
has based his decision on an agreement between the parties dated November 
7, 1937, and that the Registrar had no right to take any such agreement into 
account in disposing of the application for registration of a trade mark. 

A large volume of evidence appears to have been Jed before the Registrar to prove 
and to disprove this particular agreement, and the Registrar after considering all the 
evidence held the document proved. By this document the appellant had admitted 
that the trade mark ‘““HAUTIN” was being used by the respondent and that he had 
unwittingly used the mark in his own town and would stop using it whenever called 
upon todo so. It is the case of the appellant that under the provisions of the Trade 
Marks Act, s. 8, the Registrar is prohibited from registering a trade thark in 
cases therein enumerated, and it is not competent to the Registrar to refuse registra- 
tion on the ground of a subsisting agreement between the parties. Ground (a) in s. 8 
is as follows : 

“No trade mark... shall be registered... which.would— - ; 

(a) by reason of its being likely to decəive or cause confusion or otherwise, be disentitled to 
protection in a Court of Justice.” 

It is urged on behalf of the appellant that the word “otherwise” in this sub-clause 
is to be read ejusdem generis and what the Registrar of Trade Marks has to determine 
is whether the trade mark is likely to deceive or cause confusion or whether for some 
similar reason it would be disentitled to the protection of a Court of justice. On 
the other hand, Mr. Gupte for the respondent contends that the word “otherwise” 
should not be read in this section as being ejusdem generis with the preceding words 
“deceive” or “cause confusion” but any ground on which the petitioner would be 
‘ disentitled to the protection of a Court of justice is covered by it. 

As the section stands, I would prima facie have been inclined to accept the view 
which has been urged by Mr. Gupte: but the matter is not res integra. There is a 
judgment of my learned brother Shah J. reported in James O. & Bros. Lid: 
v. National Sewing Thread Co. Ltd.1, in which the learned Judge has taken the view 
that the word “otherwise” is to be construed ejusdem generis. I respectfully follow 
that decision and hold that the word “‘otherwise”’ means a cause similar to “deceive” 
or “‘cause confusion.” 

That being so, it appears to me that it is not open ta the Trade Marks Registrar 
to consider any agreement between the parties. There is no other section in the 
Trade Marks Act to which my attention has been drawn which would enable him to do 
so. Obviously the remedy of the contracting parties under an agreement is to be 
- sought in the ordinary Courts of justice and the Trade Marks Registrar is not concern- 
ed with any agreement that may have been arrived at between parties when he is 
considering an application for registration of a trade mark. What he has to consider 
in this particular case is whether the trade mark is likely to deceive or cause confusion. 
Unfortunately the Registrar has. based his longand elaborate judgment entirely on 

_ ‘the agreement between the parties and does not appear to have addressed himself 


1 (1951) 53 Bom. L. R. 550, 559. 
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to the question as to whether the trade mark is likely to deceive or cause confusion. 
There is a passage in the judgment in which the learned Registrar does say that one 
has only to look at the applicant’s mark and the opponent’s mark to come to thé 
conclusion that they so resemble each other as to be likely to cause confusion or 
deception. But this is followed by the observation : 

“I refer to`this only to show that Oomer Sahib had good’ grounds for objecting to the 
applicant’s mark even if Oomer Sahib was using what he called the ‘Diamond Heautin’ mark.” 
In other words this was referred to merely as an argument in order to see 
whether the alleged agreement was genuine and it had come into existence 
in circumstances in which there was an occasion for one of the parties to admit that 
he had been* wrongfully using an imitation of the trade mark of the other. 

I must, therefore, set aside the decision of the Registrar of Trade Marks and remand 
the case bak to the Registrar with a direction to ignore the alleged agreement between 
the parties and to consider afresh whether the trade mark is likely to deceive or to 
cause confusion or whether on some similar ground registration ought to be refused. 

The respondent by his cross-objections has raised the question that the Trade 
Marks Registrar did not apply his mind to the question whether the petitioner was 
the proprietor ‘of the trade mark which he wishes to have registered. Now, under 
8. 14 of the Trade Marks Act an application for registration can only be made by 
a person claiming to be the proprietor of a trade mark, and of course no person who 
is not a proprietor of a trade mark has any right to have it registered. It is, there- 
fore, necessary for the Registrar to determine whether the petitioner is the pro- 
prietor of the trade mark, a question which does not appear to have been determined 
by him in the judgment which he has delivered. - He will, therefore, also have to 
paa th’s matter into consideration and determine it before coming to a final con- 
clusion. 

Lastly, the learned Registrar has in his judgment dealt with an argument advanc- 
ed on behalf of the respondent that the petitioner had made false and reckless 
statements in reference to matters material for the determination of the petition 
and that therefore the Registrar should carefully consider whether the petitioner 
is not thereby debarred from obtaining the registration sought. Reliance was 
placed in this regard on certain observations made by the Assistant Controller In 
the matter of Burcombe & Coy. Ld.’s application for a Trade Markt. The observations 
are in these words (p. 180): © > © 

“I digress here to point out that when, in response to arequest from the Registrar an applicant 
furnishes an ew parte declaration of this vharacter, the Registrar is not generally in a position to 
cross-examine the declarant, or in any other way able to verify the acouracy of the information 
given, and considering that the latter may vitally affeot the interests of one or more third parties, 
i. o., the registered proprietors of the conflicting marks, and also the general publio; it is of primary 
importance that great care should be exercised in ensuring that the information furnished in the 
declaration is accurate. Ifin any instance the Registrar should subsequently ascertain that such 
a declaration was not made in good faith, e. g., that the statements made therein were exag- 
gerated, misleading or untrue, or had been made with a recklessness as to their truth, it is‘*my 
opinion that, as a public official exercising the discretionary powers conferred upon him by the 
Act, the Registrar should carefully consider whether or not the applicant has debarred himself 
by his conduct from obtaining the registration sought.” 

The learned Registrar took the view-that the petitioner is not the only person who 
has attempted to mislead the Registrar of Trade Marks by false statements, and 
therefore it would not be appropriate to apply the principle above laid down. With 
respect to the learned Registrar, it seems to me that if the principle is otherwise 
sound, the faot that persons other than the petitioner have also told falsehoods or 
made reckless statements should not prevent its application in the case of the peti- 
tioner, nor should the fact that too many people make such reckless statements 
before the Registrar of Trade Marks prevent the’ application of the principle in India. 
Indeed that would render it the more necessary that the principle should be observed 
provided that the principle is a sound one. ` a 
“Mr. Loud for the appellant has attempted to distinguish the present case from ‘the 
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case In the matter of Burcombe & Coy. Ld.’s application for a Trade Mark and urges 
that the observations relied upon were made in connection with an application 
for a Part B trade mark and not in connection with an application for a Part A trade 
mark, and that in India there are only Part A trade marks and not Part B trade marks. 
I must confess that I find it extremely difficult to appreciate this very ingenious 
argument. Under the Trade Marks Act in England the register is divided into two 
parts called Part A and Part B. Registration in Part B confers rights of a lower 
degree than are conferred by registration in Part A. (See Kerly on Trade Marks, 
7th edn., p. 39). It is a strange argument that although the utmost good faith is 
required from an applicant for registration under Part B, no good faith need be 
required from an applicant for registration under part A where an appliaant acquires 
greater rights if he secures registration. Moreover, there does not appear to be 
any basis for the suggestion that the observations quoted above were mgde by the 
Assistant Controller in an application for registration under Part B. The report 
of the case points out that the application was for registration under Part A but 
subsequently when the Registrar raised objections to the registration under Part 
A the applicant expressed his willingness to have the application being treated as 
an application under Part B. There is nothing in the report to indicate that the 
observations were made because of the willingness of the applicant to have an applica- 
tion under Part A treated as an application under Part B, theregistration under which 
would confer lesser rights on the applicant than the registration under Part A. There 
is, therefore, no substance in this contention of Mr. Laud. By -themselves the 
observations which I have quoted above appear to me to be eminently just and 
equitable. Obviously the registration of a trade mark affects the interest of third 
parties and also the general public; and it cannot be denied that the greatest care 
should be exercised by the Registrar in granting registration. He cannot be in a 
position to do so if the applicant deliberately and recklessly supplies false information 
because there may be no one appearing before the Registrar who can point out to 
the Registrar that the information aa is false or dishonest. Therefore in any 
case in which the Registrar discovers that statements were made before him which 
were misleading or untrue and had been. deliberately and recklessly made, the Regis- 
trar ought, in my opinion, to have the discretion to consider whether or not the 
applicant had debarred himself by his conduct from obtaining the registration. 
This rule ought, in my opinion, to be applied in India with the same rigour with 
which it is applied in England notwithstanding the Registrar’s unhappy experience 
that far too many applicants make false and misleading statements recklessly. I, 
therefore, direct that the Registrar in determining this application shall take into 
account the observations made by the Assistant Controller which I have set out 
above and consider whether in the exercise of his discretion he ought not to refuse 
registration if he is satisfied that the applicant has made any misleading or untrue 
statements recklessly on any matter material to the determination of the application. 

I, therefore, set aside the decision of the Registrar including his order as to costs 
and remand the matter back to the Registrar for a fresh determination having regard 
to this judgement. 


The appellant appealed. 


8. V. Gupte, for the appellant. 
E. T. Desai, with M. R. Mody and A. G. Noorani, for the respondent. 


¢ 


Cuaca C. J. This appeal is a continuation of a rather chequered and on the whole 
unfortunate litigation. As far back as August 21, 1942, the ondent made an 
application to the Registrar of Trade Marks for registration of his trade mark 
“HAUTIN” which he wanted to use in connection with the sale of bidis. On 
December 31, 1948, the Registrar directed the registration of the trade mark, but 
limited it to Trichinopoly and Tanjore districts. The respondent instead of being 
content with that decision, committed the folly of appealing against that decision 
and the appeal came before Mr. Justice Shah and that learned Judge onSeptember 4, 
1950, remanded the matter back to the Registrar and asked him to consider whether 
he should not register the respondent’s trade mark without limitation. Against 


1956.] MAHOMED OOMER V. 8. M. NOORUDDIN (0.c.J.)—Chagla O. J. 1011 


that decision the appellant, who has opposed the registration, came in appeal to 
this Court and the main ground of appeal was that Mr. Justice Shah had refused 
to deal with his croas-objections as in the opinion of the learned Judge the cross- 
objections were „barred. This Court delivering its judgment on September 13, 
1951, took the view that Mr. Justice Shah was in error in coming to the conclusion 
that the cross-objections of the appellant were not maintainable, but instead of 
sending the matter back to Mr. Justice Shah this Court sent the matter back to the 
Registrar and asked him to consider the whole matter de novo. 

Now, throughout these proceedings a certain agreement, on which the appellant 
relied, had assumed considerable importance. This was an agreement dated Novem- 
ber 7, 1937, and the effect of this agreement was that the respondent had admitted 
the right and title of the appellant to this particular mark HAUTIN, had admitted 
the fact that he had wrongfully made use of this mark and agreed to confine the 
user of his bidis with this mark to the city of Trichinopoly and even conceded the 
right to the appellant to withdraw this concession even as far as the city of Trichi- 
nopoly was concerned. The Registrar had held this agreement proved. When the 
matter came before us, the respondent contended that he had not been given an 
opportunity to lead evidence to satisfy the Registrar that the agreement was not 
a genuine agreement. Therefore, when we sent the matter back to the Registrar 
we directed him to take all the necessary evidence that might be led by the parties 
with regard to the genuineness of this agreement. The Registrar again came to the 
conclusion thdt the agreement was genuine, and basing his decision largely 
on this agreement he directed that the mark should be registered only for 
the oity of Trichinopoly. The Registrar also came to the conclusion that 
if any*higher Court were to take the view that the agreement was not genuine, then 
the respondent had established by evidence of user that he had a right to registration 
in eight districts, and the Registrar expressed his opinion that if the agreement 
was not held proved, he would haveregistered the trade mark in respect of the eight 
districts. Against this decision the respondent went in appeal to Mr. Justice Tendol- 
kar and the appellant filéd cross-objections and Mr. Justice Tendolkar remanded 
the matter back to the Registrar and the decision of Mr. Justice Tendolkar was 
substantially based on two grounds. The learned judge took the view that the 
Registrar had decided mainly on the question of the genuineness of the agreement. 
According to the learned judge what the Registrar should have considered was 
whether the trade mark was likely to deceive or cause confusion: That was the 
only circumstance the Registrar should have taken into consideration and therefore 
the learned Judge thought that the Registrar should reconsider the matter ignoring 
the existence of the agreement. It also appears that the Registrar in the course 
of his long judgment adverted to the fact that in the statement of the case submitted 
by the respondent along with his application he had referred to the extent of the 
sale of his bidis and also the large amount that he had spent on advertisement and 
in giving the figures which he did he had grossly exaggerated both the extent of his 
‘sales and the amount spent by him on the advertisement, and the Registrar expressed 
the opinion that if he followed the principles well established in English Courts 
he would have held that the respondent had made himself disentitled to any regis- 
tration by reason of the false and extravagant statements that he made. Mr. 
Justice Tendolkar thought that there was no reason why this salutary principle 
should only be applied in England and not in India, and therefore he asked the 
Registrar to consider whether the respondent had disentitled himself to relief by 
reason of the gross exaggerations indulged in by him, accep the principle of 
English law as applicable in India. Against this order of Mr. Justice Tendolkar 
the appellant has come in appeal, and the question that we have to consider is whether 
Mr. Justice Tendolkar should have remanded the matter to the Registrar or should 
have disposed of the appeal preferred by the respondent and the cross-objections 
preferred by the appellant himself. 

The main question that we have to consider is whether the learned Judge was 
right in the view that he took that the Registrar was not entitled to take into conside- 
ration the agreement of November 7, 1937, at all, and Mr. Desai has strenuously 
argued that the view expressed by the learned Judge is the right view and the only 
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Turning to the Act, the scheme of that Act has often been considered by this 
Court and it is unnecessary to repeat what has been stated before. But one or two 
general principles may be usefully re-enunciated. As has often been said, there 
is no absolute right in anyone'to obtain the registration of a trade mark. Even 
though his application may not fall within the prohibition of s. 8 or 10, there is no 
right in the applicant to get the trade mark registered. Seotion 14 confers a wide 
discretion upon the Registrar to refuse registration or to register subject to limitation, 
and that discretion is not limited or confined in any way by the provisions of s. 8 ors. 10. 
In other words, there is no obligation upon the Registrar to register a trade mark 
because the prohibitions contained in 8.8 drs, 10 donot apply to the particular applica- 
tion. It would be fallacious to suggest that as soon as the Registrar has satisfied 
himself that prohibitions set out inss.8and10donotapply in a particular &se, there 
is a statutory obligation upon him to register the trade mark. The effect of ss. 8, 10 
and 14 is this that if s. 8 or s. 10 is applicable, then the Registrar has no discretion at 
all; he must refuse registration. But -though the casé may not fall within the 
ambit of s. 8 or s. 10, he has discretion under s:14 even so not to register the trade 
mark. The language of s. 14 ‘itself is clear: 

“Any person claiming to be the proprietor of a trade mark used or, proposed to be used by 
him who is desirous of registering it shall apply in writing to the Registrar in the prescribed 
manner, and subject to the provisions of this Act, the Registrar may refuse the application or 
may accept it absolutely or subject to such amendments, modifications, conditions or limitations, 
if any, as he may think fit.” 


Now, “subject to the provisions of this Act” mainly means subject to thie proyisions 
of ss. 8 and 10, Therefore, it is not open to the Registrar to exercise his discretion 
in favour of the applicant if s.8 or 8.10 militates against the exercise of that discretion. 
To that extent his discretion has been controlled by the Legislature by s. 8 or s8. 10. 
But the Legislature does not lay down that if, for instance, a trade mark is not likely 
to deceive or cause confusion, whether the case falls under s. 8 or s. 10, the trade 
mark must necessarily be registeréd by the Registrar under s. 14. 

Unfortunately, the attention of the learned Judge below does not seem to have 
been drawn at all to the provisions of s. 14, and Mr. Desai does not contest the pro- 
position, as indeed he cannot, that the discretion conferred by s. 14 upon the Registrar 
is a very wide discretion. It has been often said that the Court will not interfere 
with the discretion of the Registrar unless the Court is satisfied that the 
Registrar was clearly wrong or patently in error. But what Mr. Desai has been 
at pains to satisfy us about is that the discretion under s. 14 must be 
exercised on certain principles, that those principles can be and should be 
tested by the Court in appeal, and in the présent case the Registrar has exercised 
his discretion on a wrong principle. In other words, according to Mr. Desai the 
fact that there was an agreement arrived.at between the parties is not a matter 
which the Registrar should consider in the exercise of his discretion under s. 14. 

In order to consider this argument perhaps it will be better if we have & look at 
the leading case on the question of the nature and extent of the Registrar’s discretion 
under s. 14. The decision is of the House of Lords and is reported in Eno ý. Dunn. 
The learned Law Lords referred to ss. 72 and 73 which substantially corresponded 
with ss. 8 and 10,and also referred to s.62 which corresponded with s. 14 of our Act, 
ond Lord Herschell at page 261 in an oft-quoted passage said this: 


` “,..The case was argued on behalf of the respondent as if he had an absoluteright to have any 
trado mark registered which was not proved to fall within the terms of either the. 72nd or 73rd. 
seotion of the Act. I do not so read the statute. Those sections prohibit the registration of a 
trade mark in certain specified cases; but there is no duty oast upon the comptroller of registering 
every other trade mark that may be applied for. On the contrary, whilst he is in certain oases 
prohibited from registering, a discretion whether to register or not appears to me to be in all 
oases plainly conferred. Of course this diseretion must be reasonably and not oapriciously 
exercised; but it is, in my opinion, a reasonale exercise of it to refuse registration when it ia not 
clear that deception might not result from it.” 


1. [1890] 15 A. O, 252, . 
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It will be wholly wrong to read into. this statement of Lord Herschell, as Mr. Desai 
wants us to read, that in.this particular case because the discretion was exercised 
in a particular manner Lord Herschell wanted to limit the discretion to that particular 
case. What Lord Herschell has emphasised is the wide discretion which the Registrar 
has and the only Jimitation placed upon that discretion is that it miust not be arbitrari- 
ly or capriciously exercised. In deciding what are the principles upon which that 
discretion should be exercised it would not be right totally to exclude equitable 
principles. It must be remembered that before the Trade Marks Acts were passed 
it was the Court of equity that came to the rescue of merchants whose trade marks 
were being infringed and gave an injunction preventing the infringement of the 
frade: marks, and in exercising the equitable jurisdiction in granting the injunction 
undoubtedty the Court of equity did not overlook certain well settled principles 
which apply to the exercise of an equitable jurisdiction, and Lord Macnaghten in 
this very judgment points out (p. 262): ; 

“Ever since courts of equity have interfered to protect traders in the exclusive use of marks 
and words which they have lawfully appropriated for the purpose of distinguishing their goods, 
it has been an established principle that thie protection is not to be extended “to persons whose 
case is not founded in truth.”. That is said to be ‘ a clear rule’.” i 
Therefore, if we are satisfied that in ignoring a solemn agreement and in attempting 
to act contrary te its clear provisions the respondent’s case was not founded in truth, 
then the Registrar had the discretion to compel the respondent to adhere to his 
solemn covenant and, not to give him a relief which would constitute a breach of that 
covenant. If the agreement is held to be proved, the effect of the agreement ‘is, 
as we have already pointed out, that the respondent admitted the title of the appellant 
and not to use that mark except in the city of Trichinopoly. It was on the 
basis Of that agreement that the Registrar imposed a limitation upon the registration 
of the trade mark. In effect what the Registrar held was that no Court of conscience 
would permit a relief to be granted which would be in its very nature unconscionable, 
‘and we see no reason whatsoever why & decision based on the exercise of the Regis- 
‘trar’s discretion on the basis of a well established equitable principle is an erroneous 
decision or how it can possibly be said that his discretion was not based on any 
principle or that the discretion was exercised arbitrarily or capriciously. 


Therefore, in our opinion, if the decision of the Registrar is looked at as havi 
-been given in the exercise of his discretion under s. 14, itis a proper decion, aid 
with respect to the learned Judge he should not have asked the Registrar to reconsider 
his decision ignoring the agreement arrived at between the parties. 


. ‘It might be mentioned in passing that it was argued before the learned Judge, 
as it has been argued by Mr. Gupte before us, that even under s. 8 it was open to 
‘the Registrar to take into consideration the agreement arrived at between the parties. 
-What was urged was that unders. 8 (a) no trade mark shall beregistered by reason of its 
being likely to deceive or to cause confusion or otherwise be disentitled to protection 
‘in a Court of justice, and it was contended that the expression “otherwise” was 
not ejusdem generis and it covered any and every case which maynotfall within the 
-first category enumerated in s. 8 (a). The learned Judge felt himself bound by a 
decision of Mr. Justice Shah who had held that the expression “otherwise” used in 
8. 8 (a). was ejusdem generis, and therefore he took the view that if the Registrar acted 
under s. 8 (a), it was not open to him to.consider the existence of the agreement 
jinder that sub-section. Inasmuch as we have come to the conclusion that the 
Registrar exercised his discretion under s. 14 and not under s. 8 (a), we think it un- 
nécessary,in this appeal to decide whether the expression “otherwise” isto be con- 
strued, ejusdem generte or in the wider sense for which Mr. Gupte has contended. 

The other question as already indicated on which Mr. Justice Tendolkar remanded 
the matter to the Registrar is the fact that the respondent made false and exaggerated 
Statemerits in the case submitted by him'to the Registrar for registration of his 
jade matk. Apart from authorities, if we are right in the view that we take that 
considerations of equity cannot be discarded or ignored when the Registrar exercises 
‘his discretion under š. T4, then it is clear that if a party comes to Court with a false 
case the Court may refuse to grant him relief. Whether the falsity in any particular 
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case is such as to disentitle him to relief would depend upon the fasts and circum- 
stances of each case. Therefore, if in this oase the respondent had gone to the Regis- 
trar with a false case in respect of relevant matters which the Registrar had to 
consider, the Registrar would have been justified under s. 14 to refuse to register 
the trade mark. We agree with the learned Judge that there is no reason whatever 
why this salutary principle should be confined to England andshould not be applied 
to oases where applications are made for registration in India. Respect for truth 
is no less important here than it is in England and it is not less necessary that respect 
for truth should be encouraged in our country than it is in England. Not only is 
this principle based on general equitable principles, but it has been enunciated in 
clear language in a case reported in In the matter of Burcombe & Coy. Ltd.'s appli- 
cation for a Trade Mark’. Mr. Desai is right that as far as the facts of tht oase were 
concerned, it was a very gross case. The question there was of concurrent user 
and the case fell under the corresponding provision to our 8. 10 (2), and the question 
therefore as to the extent of the user by the applicant in that case was extremely 
material. There was a further fact also that the applicant had used the expression 
“Regd” after his trade mark without the trade mark being registered and in doing 
80 he committed an offence and was liable to be prosecuted. He then tried to conceal 
the fact that he had used the word “Regd” by attempting to tear out that particular 
word from the copy of the proposed trade mark which he submitted to the Registrar. 
It was in the light of these facts that the Assistant Comptroller in his judgment 
stated (p. 180): 

“I digress here to point out that when, in response to a request from the Registrar an applicant 

furnishes an ev parte declaration of this character, the Registrar is not generally in a position 
to cross-examine the deolarant, or in any other way able to verify the accuracy of the information 
given, and considering that the latter may vitally affeot the interests of one or more third farties, 
i. o., the registered proprietors of the conflicting marks, and also the general public, 
it is of primary importance that great care should be exercised in ensuring that the information 
furnished in the declaration is accurate. If in any instance the Registrar should subsequently 
ascertain that such a declaration was not made in good faith, e. g., that the statements made 
therein were exaggerated, misleading, or untrue, or had been made with recklessness as to their 
truth, it is my opinion that, as a public official exercising the discretionary powers conferred upon 
him by the Act, the Regtsirar should carefully consider whether or not the applicant has debarred 
himself by his conduct from obtaining the registration sought.” 
_ Turning to the facta of the case before us, we do not think that the statements 
made by the respondent, although they are exaggerated and false, were on a question 
which was very material for the decision of the matter by the Registrar. It would 
be much too much to say that in every case where an applicant makes false state- 
ments he should be debarred from any relief. We therefore think that no useful 
purpose will be served by the matter being again remanded to the Registrar and for 
the istrar to consider whether in view of this principle he should completely 
disentitle the applicant from registration of his trademark. In our opinion, therefore, 
the only question that should have been considered by the learned Judge on the 
appeal preferred before him by the respondent was whether the agreement which 
the Registrar held to be proved was in fact proved or not, and the learned Judge 
should also have considered the cross-objections preferred by the appellant which 
substantially were on the question of the proprietorship of the trade mark. 


We will, therefore, set aside the order of the learned Judge remanding the matter 
to the Registrar, send the matter back to the learned Judge, and ask him to hear the 
‘appeal of the respondent and also the cross-objections of the appellant. We might 
say this with respect to the learned Judge that we are most anxious that the matter 
should be finally decided by him and that as faras possible he should avoid the neces- 
sity of a further remand to the Registrar. 

With regard to costs, the learned Judge set aside the order made by the Registrar 
awarding costs to the appellant and he made no order as to costa with regard to the 
hearing of the appeal before himself. We will set aside this order passed by the 
learned Judge and direct him, after hearing the appeal and the cross-objections, to 


1 (1948) 65 R..P. C. 179, : 
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make such order as to coste of the hearing before the Registrar and before himself 
as he thinks proper. There will be no order as to costs of the appeal before us. 
Liberty to the appellant’s attorneys to withdraw the sum of Rs. 500 deposited 


in Court. 
; Order set aside. 
Attorneys for appellant: Hasiley, Lam & Qo. 
Attorneys for respondent: ‘Mody, Shambhoo & Oo. 


Before the Hon'ble Mr. M. O. Ohagla, Ohief Justica, and Mr. Justice Dixit. 


_VENKATLAL GOVINDLAL PITTIE v. JUGGILAL KAMALAPAT 
HOSIERY FACTORY.* 

Bombay Inaolvency Rules, 1910, r. 62-O—Hearing and final determination of application to set aside 
insolvency notice—-Whather such hearing and final determination refers to motion itself or to 
appeal resulting from dismissal of motion. 

The application which has to be heard and determined within the language of r. 52-0 
of the Bombay Insolvency Rules, 1910, is not by any other Court exoept the Insolvency 
Court which hears the notice of motion taken out by the insolvent. Therefore, the hearing 
and final determination referred to in the rule is of the motion itself and not of an appeal 
which may result from the dismissal of the motion. 

Re A Debtor,! referred to. 


Juaorua, Kamuapat Hostary Faorory (respondents), a firm carrying on 
business at Kanpur in Uttar Pardesh, obtained anez parte decree for Rs, 37,416 odd 
against Venkatlal Govindlal Pittie (appellant) on July 12, 1952. On March 10, 1954, the 
respondents took out an insolvency notice. On May 5, 1954, the appellant took 
out a notice of motion. to set aside the insolvency notice and on the same day the 
Insolvency Registrar passed an order to the effect: 

“that the time speoified in the Notice as the day on which the Act of insolvency will be 
complete (in the event of the Debtor failing to comply with the requirements of such Notice) 
be and the same is hereby extended to until thesaid Notice of Motion has been heard and deter- 
mined.” 

The -notice of motion was dismissed by the Insolvency. Judge on December 8, 
1954. An appeal preferred by the appellant on December 10, 1954, against the 
order of the Insolvency Judge was dismissed on March 18, 1955. On March 28, 1955, 
the respondents presented a petition for adjudicating the. appellant insolvent founded 
, on the act of insolvency committed by the appellant in not complying with the 

insolvency notice. Desai J. who heard the petition made an order of adjudication 
against the appellant, delivering the following judgment on July.19, 1955 :— 


Dasal J. This is a petition for an adjudication orderin insolvency against the debtor. 
An ez parte decree was passed in favour ofthe petitioning creditors on July 12, 1952, 
and I am informed by learned counsel for the debtor that the debtor got intimation 
of the decree within a week of that date. On March 10, 1954, the judgment-creditora 
took out a notice in insolvency. .It was served on the debtor on April 9, 1954. 
A notice of motion for setting aside the Insolvency Notice was teken out Ba ne 
debtor on May 5, 1954. As provided by r. 52-C of the Insolvency Rules the Regi 
made an order extending the time, the effect of which was that no act of inso. mes 
should be deemed to have been committed under the notice until the application 
could be heard and determined. That notice of motion was dismissed by this Court 
on December 8, 1954. On December 10, 1954, the debtor filed an appeal against 
the order of dismissal of the notice of motion. That appeal was dismissed on March 
18, 1955.. The present petition for an order of adjudication was filed by the creditors 
on April 4, 1955. 

Mr. Chagla, learned counsel for the debtor, has raised an objection in limine that 
the pouon having been filed three months after the date of the act of insolvency 


"Decided, July 29, 1955. 0.0.3. Appeal 11953] 2 All E. R. 561, 
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is not maintainable under s. 12-0 of the Presidency-towns Insolyency Act. The 
argument urged before me is that the act of insolvency took place when the notice 
.of motion for setting aside the insolvency notice was dismissed by this Court, i.e. on 
December 8,1954. Now, ofcourse, if December 8, 1954, is to beregarded as thestarting 
point of time for the purposes of s. 12-C this petition is out of time. If, on the other 
hand, the date to be ragarded is the date of the dismissal of the appeal by the Appeal 
Court, viz. March 18, 1954, the present petition is undisputably within time. In 
support of his argument counsel for the debtor has very strongly relied on a decision 
of a division Court in England A. Debtor, In re, No. 10 of 1963: Ex parte T'he debtor 
v. Ampthill Rural District Council. Anumber of points came up for decision before 
the division Court and one ofthem wasabout the application and effect of one of the 
Bankruptcy Rules. That rule isr.No. 141. Now, whathappened in that ease was that 
on September 10, 1952, the Registrar who had extended time under r. 141 dismissed 
an application by the debtor to set aside the bankruptcy notice. On appeal to the 
division Court the Registrar’s order was discharged but on February 10, 1953, the 
Court of Appeal reversed the decision of the division Court and directed that the 
Registrar’s order of September 10, 1952, be restored. On March 10, 1953, a petition 
was presented in bankruptcy on the act of bankruptcy which it was contended by 
the debtor became completed on September 10, 1952, when the Registrar dismissed 
the application of the debtor to set aside the bankruptcy notice. On that petition 
the Registrar made a receiving order against the’debtor. In an appeal against 
that order the order was set aside by the judgment of the division Court relied on 
by Mr. Chagla. It is essential to note that under the English law of Bankruptoy 
the Registrar who extends time under r. 14] is himself authorised to hear the applica- 
tion for setting aside the bankruptcy notice and it is the Registrar himself who is 
ee to make receiving orders. At page 1054 of the report Harman J. observed 
as follows :— : 

“Theo rule is direotory and compels the registrar to extend it ‘ until the application has been 
heard and determined.’ These words can only apply, in our judgment, to the determination 
before the registrar of the application to set aside the bankruptcy notice made by filing the 
affidavit mentioned in the rule...” 

Of course, no judgment of the division Court in England would go unheeded by this 
Court. But to my mind there is a clear distinction which is to be drawn and which 
arises from the fact that in England itisthe Registrar himself who has been authorised 
to extend time and is himself the tribunal to hear the application for setting aside 
the bankruptcy notice. Clearly therefore the time extended by him can be till 
the application is heard and determined by him. . Under our law it is not the Registrar 
but the Judge in the Insolvency Court who hears a notice of motion taken out by a 
debtor to set aside the insolvency notice. The machinery for extending time as to 
the date on which act of insolvency should be deemed to have been committed is 
provided for by r. 52-0. Althoughsimilarly worded as r.141 ofthe English Rules, the 
effect of our rule to my mind is that no act of insolvency should be deemed to have 
been committed until the notice of motion has been heard and finally determined. 
The hearing of an appeal from an order dismissing such notice of motion should, in 
my judgment, for the purpose of r. 52-0, be regarded asa continuation of the hearing 
of the notice of motion, and until the appeal is disposed of no act of insolvency should 
be deemed to have been committed. The effect which I am inclined to give to 
r. 62-C is in my judgment really for the benefit and protection of the debtor himself. 
The decision relied on by Mr. Chagla is distinguishable on the ground that the posi- 
tion in India is different as already pointed out by me. Incidentally I may. also 
observe that the order which.the Insolvency Registrar makes under r. 52-C is not 
an interim. order or an order of the nature of stay of proceedings. The order has the 
effect of extending the time within which a petition for adjudication should be filed 
after the notice is taken out. There is no other provision which enables the Court 
to extend the time and the only rule relating te the extension of time is r. 52-C. 
I fail-to see any reason why. such effect should be given to this rule as would ne- 
cessitate a petition for adjudication even where the debtor has preferred an appeal 


1. (1958) 1 W. R. (Eng.) 1050, s. o. [1988] 2 AL E.R. 56L.. 
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“immediately after dismissal of a notice of motion to set aside the notice. The 
petition must, for all these reasons, be held to be in time. 


On merits theré is no substance in what is set out in the debtor’s affidavit in opposi- 
tion which requires any real consideration. The petition must succeed and there 
will be an order of adjudication against the debtor. The costs of the petitioning 
creditors will come out of the debtor's estate. . ' 


The debtor appealed. 


K. H. Bhabha, for the appellant. 
M. P. Laud, for the respondents, 


Cmacra C. J. This is an appeal by an insolvent who was adjudicated as such 
‘by Mr. Justice Desai, and the few facts which are to be appreciated in order to 
understand the contention put forward by Mr. Bhabha are these. An er parte 
decree was passed against ihe appellant in favour of the respondents on July 12, 
1952. On March 10, 1954, the respondents took out an insolvency notice which 
was founded on this judgment debt. On May 5, 1954, the appellant took out a 
notice of motion to set aside the insolvency notice. That motion was dismissed 
by the Insolvency Judge on December 8, 1954. The appellant preferred an appeal 
to this Court on December 10, 1954, and that appeal’ was dismissed on March 18, 
‘1955. On March 28, 1955; the respondents presented a petition for adjudicating 
the appellant insolvent and this petition was founded on the act of insolvency commit- 
ted by the appellant in not complying with the insolvency notice. On-this petition 
the learned Judge made the order of adjudication on July 19, 1955, and that is the 
order which is being challenged in appeal, and the very short point that arises is 
whether the petition is presented within three ‘months from the commission of the 
act of insolvency. In order that the petition should be well founded it must be 
presented within three months from an act of insolvency, and it isnot disputed 
that ifthe petition is not so presented, then it is bad and the order of adjudication 
made thereon cannot stand. 


Now, in the insolvency notice which was issued by the Insolvency Registrar, time 
was fixed within which the appellant had to comply with the notice and that time 
was 35 days from the date of the notice. When the appellant took out 4 notice of 
motion on May 5, 1954, to set aside the insolvency notice, that time became automati- 
cally extended by reason of the Rules framed by us under the Insolvency Act, and 
the question is to what point of time the time was extended by which the appellant 
could comply with the insolvency notice. The result of the taking out of a notice 
of motion to set aside the insolvency notice is dealt . with in r. 52-C and the rule 
is to the following effeot : 

“An application to set aside the insolvency notice, shall be made by a Notice of motion, and if 
the application cannot be heard until after the expiry ofthe time specified in the notice as the 
day on which. the act of insolvency will be complete the Insolvency Registrar shall extend the 
time and no aot of insolvency shall be deemed to have beencommitted under the notice until 
the application shall be heard and determined.” i 
Therefore, the rule-and the reason for the rule are clear. If an application to set aside 
an insolvency notice is heard within the time fixed for compliance in the insolvency 
notice, no question of extension of time arises, but if as a result of the exigencies 
of work in the Court the Insolvency Judge cannot dispose of the application within 
that time, then the insolvent is not to suffer, and. the Registrar has been given the 
discretion to extend the time till the notice of motion is heard and finally determined. 
In this case the- Insolvency Registrar on May 5, 1954, made an order to the effect 
that the debtor having filed a notice of motion returnable on June 1, 1954, for an 
order setting aside the insolvency notice issued herein on April 9,. 1954, it is ordered 
that the time specified in the notice as the day on which the act of insolvency will 
be complete be and the same is hereby extended to until the said notice of motion 
has been heard and determined; and what we have to decide in this appeal is as to 
when the notice of motion taken out by the appellant was heard and determined, 
because it was up-to that point of time that the appellant was given the right to comply 
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with the insolvency notice and on his failure to do so he would commit an act of 
insolvency. 

Now, what was urged by the respondents—and the argument found favour with 
the learned judge—was that the notice of motion was not heard and determined till 
March 18, 1955, when the Court of ap dismissed the appeal «of the appellant. 
On the other hand, the contention of the appellant is that the notice of motion was 
heard and finally determined on December 8, 1954, when the Insolvency Judge 
dismissed the motion. Now, if the appellant is right, then the petition which was 
presented on March 28, 1955, is clearly beyond three months. If, on the other hand, 
the view of the learned Judge is correct and the material date is March 18, 1955, then 
the petition is within time. f 

The learned Judge, with respect, seems to have imported into the construction of 
r.62-C the well-known principle thatan appeal isa continuation of a suit or =) aaa 
and a suit or proceeding cannot be considered to be finally determined till the app 
is heard and disposed of. But that principle does not necesrarily arise and cannot 
‘be given effect to in the construction of every rule or every law. If the words used 
in the rule are clear and if the only reasonable interpretation that can be put upon 
the rule is that the hearing and final determination referred to in the rule is of the 
motion itself and not of the appeal which may result from the dismissal of the motion, 
thenin our opinion it would not beright to give an unreasonable interpretation tor. 52-0 
merely because in certain cases the principle just referred to has been given effect to. 
In our opinion, as we shall presently point out, if the construction suggested by the 
learned Judge were to be accepted, it would lead to serious difficultiesand anomalies. 
On the other hand, if we were fo accept the construction suggested by Mr. Bhabha, 
it would not only be a reasonable construction put upon the rule but it would make 
the working of the insolvency law, as far as insolvency notices are conc8rned, 
possible and practicable. With very great respect, the learned Judge has failed 
to appreciate the fact that when the motion was dismissed on December 8, 1954, 
no one knew and perhaps the insolvent himself did not know whether he was going 
to prefer an appeal, and on the strict terms of the rule and’the order made by the 
Registrar the act of insolvency was complete on that day. The appellant then preferr. 
ed an appeal on December 10, 1954. Is it suggested that by preferring the appeal 
he altered the situation which had arisen by his non-compliance with the insolvency 
notice on December 8, 1954? Is it possible to argue that the act of insolvency 
which was complete on December 8, 1954, became incomplete or ceased to be an act of 
insolvency merely by the act of the appellant on preferring the appeal on December 
10, 1954? Such a construction would place tremendous powers in the hands of the 
insolvent. Mr. Bhabha has rightly suggested that in effect it would be giving to 
the insolvent the power to stay the operation of an order made by the Insolvency 
Judge, which power in proper cases can only be exercised by the Court of 
appeal. But the matter does not rest there. There is a higher Court of appeal 
in this country and Mr. Laud was unable to tell us what would happen if the appellant 
were to appeal to the Supreme Court, By parity of reasoning, as soon as his appeal 
was admitted by the Supreme Court the act of insolvency would cease to have any 
effect; the order of adjudication would automatically stand annulled and the petition 
presented by the creditor would be abad petition. It would bea very serious matter for 
oreditors at large if by the mere act of preferring an appeal the insolvent could 
extend the time for the completion of the act of insolvency. One has only to look 
at s. 56 to realise that the insolvent could prefer his creditors and pay one creditor 
as against the other and that preference sould not be challenged unless it was shown 
within three months of the presentation of the petition. But if no petition could 
be presented till after the matter is decided by the appellate Court here, even conceiv- 
ably by the Supreme Court in Delhi, then notwithstanding the taking out of the 
insolvency notice, notwithstanding the desire of the creditor to get the debtor adju- 
dicated insolvent, and notwithstanding his anxiety that his estate should vest in 
the Official Assignee, the insolvent would be at large and would be in a position to 
deal with with his estate. 

In our opinion, all these considerations can lead only to one conclusion that the 
language ce 52-0 cannot admit of any other interpretation except this that the 
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application which has to be heard and determined within the language of that rule 
is not by any other Court except the Insolvency Court which hears the notice of 
motion taken out by the insolvent. This interpretation does not in any way pre- 
judice the debtor because if a petition is presented for his adjudication after the 
notice of motion is dismissed and he is adjudicated insolvent on that petition, and 
if subsequently a higher Court sets aside the insolvency notice, the order of adjudica- 
tion would also be annulled because it was founded on that insolvency notice. 

Mr. Bhabha has referred to a decision of the English Court which in our opinion is 
on all fours with the facts before us, and the attempt made to distinguish it in our 
opinion cannot succeed. The judgment is reported in Re A Debtor', and 
the facts there are rather significant. An insolvency notice was taken out 
on August 22, 1952. On September 1, 1952, the Registrar fixed the hearing of the 
ee for September 10, and extended to the date of the hearing the duration 
of the bankruptcy notice. On September 10, 1952, the Registrar dismissed the 
debtor’s application. On October 18, 1952, the debtor appealed to the Divisional 
Court of the Chancery Division which allowed his appeal. On February 10, 1953, 
the Court of Appeal restored the decision of the Registrar. On March 10, 1963, the 
judgment-creditor filed a petition for adjudication and what was argued by the 
judgment-creditor was that the relevant date for the purpose of the completion of 
the act of insolvency was February 10, 1953, when the Court of Appeal finally decided 
the notice of motion. This contention was rejected and the Court held that the 
relevant date was September 10, 1952, when the Registrar dismissed the debtor's 
apploation. Now, it will be noticed that the insolvency rule in England dealing 
with insolvency notices is substantially in pari materia with the rule that we have 
to consider here, and the only point of distinction that has been made in the Court 
below $ that whereas in England the application to set aside the insolvency notice 
is heard by the Insolvency Registrar, here the application is heard by the Insolvency 
Judge. With very great respect, it is difficult to understand how that distinguish- 
ing fact can make any difference to the principle of the decision or to its ratio. In 
England, from the Registrar’sdecision therearetwo appeals, and if the view taken by 
the learned Judge was correct, then it could not have beensaid that the application 
‘was heard ‘and lly decided by the Registrar. The final decision then would 
have been when the Court of Appeal decided it on February 10, 1953. If under 
the English Rules the decision referred to in the rule is the decision of the Registrar, 
then on the same reasoning the decision referred to in our rule is the decision of the 
Insolvency Judge and not the decision of a higher Court. 

. Therefore, in our opinion, the appeal must succeed. The result is that the appeal 
will be allowed with costs. The order of adjudication will be set aside. Petition 
dismissed with costs. Liberty to the appellant’s attorneys to withdraw the sum of 
Rs. 500 deposited in Court. 

Appeal allowed. 


Attorneys for appellant : Nanu, Hormasji & Oo. 
Attorneys for respondents: Malvi, Ranchhoddas & Co. 
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Before Mr. Justices Bavdekar and Mr. Justice Shah. 
BAHADURSINGH BIRSING v. C. P. FERNANDES.* 

Minimum Wages Act (XI of 1948), Seos. 20, 14, 3, 4—Authority appointed under a. 20 wh ther 
competent to entertain application for claim to overtime wages—Whether Authority has juris- 
diction to decide whether applicant has worked overtime—Consiruction. , 

Under the Minimum Wages Act, 1948, the overtime during which the employee works 
enters into the determination of the question of the minimum rate of wages paid per day, 
and, therefore, the Authority appointed under s. 20 of the Act is competent to go into the 
question whether the employee had worked overtime. ° 

The Authority bas jurisdiction to decide to which class of scheduled employment the 
applicant belongs, what are the minimum rates prescribed for that employgnent, which 
minimum rate applies to him, whetber payment has been made of less than the minimum 
rates, and whether the employer was justified in not making payment atthe rate demanded 
by the employee. In exercise of that jurisdiction the Authority is also entitled to decide 
whether the applicant has worked overtime, and to decide the overtime rate fixed under the 
Act, or under any other law of the appropriate Government for the time being in force 
and to award the higher rate. 


One Bahadursingh and others (applicants) were employed as watchmen by 

Patel and Motichand Co., Ltd. (opponent No. 2), a firm carrying on business as 
building contractors in the city of Bombay. The applicants were in the service 
of opponent No. 2 from April 3, 1954, to June 17, 1954, and were paid Rs. 2-8-0 per 
day as their wages. 
_ ‘The applicarits applied to C. P. Fernandes (opponent No. 1), the Authority congtituted 
under s8. 20 of the Minimum Wages Act, 1948, for payment of the difference between 
the minimum wages payable and the amount actually paid and also for payment 
of overtimé wages under the Act, alleging that as they had worked every day from 6 a.m. 
to6 p.m., they were entitled under the Act andthe Rules framed thereunder by the 
Government of Bombay, to overtime wages for the additional four hours ‘of work 
put in by them in excess of the eight hours of work of the normal wor day, 
at twice the ordinary rate of the minimum rate of wages for each hour of work 
in excess of the eight hours per day. Opponent No. 1 dismissed the applications, 
observing as follows :— : i i 

“...Even if the applicants had worked overtime, they would not be entitled to file an applica- 
tion under the Minimum Wages Act for overtime wages, because s. 20 of the Act gives jurisdiction 
to the Authority to entertain an application only when the employee is paid at leas than the 
minimum rate of wages. No provision has been made in the Minimum Wages Act as regards the 
forum for the filing of an application in the case of claims for payment of overtime wages, when 
the minimum rate of wages has been paid by the employer. ‘The applicants were paid at not 
less than the minimum rate of wages, and, therefore, the applicants are not entitled to claim 
overtime wages in this Court.” 

The applicants applied to the High Court under art. 227 of the Constitution of 
India to set aside the order passed by opponent No 1. 


D. H. Buch, for the applicants. 
R. T. Leuva, for opponent No, 2 


BavpnKaz J. The eight applicants are watchmen employed by opponent No 2, 
Messrs. Patel & Motichand Co., Ltd., a firm carrying on business as building contractors 
in the City of Bombay. Under s. 3 of the Minimum Wages Act, XI of 1948, the 
appropriate Government may fix— 

“(a) a minimum rate of wages for time work (horein-after referred to as “a minimum time 

rate’’);... 

(d) a minimum rate (whether a time rate or a pisos rate) to apply in substitution for the 
minimum rate which would otherwise be applicable, in respect of overtime work done by 
employees (hereinafter referred to as “overtime rate”).” 

This minimum rate, under the provisions of s. 4, may consist, in respect of employments 


* Decided, July 6, 1955. Special Civil Applications Nos. 793 to 800 of 1955. 
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which are called scheduled employments, an all-inclusive rate allowing for the basic 
rate, the cost of living allowance and the cash value of the concessions, if any. Em- 
ployment in building operations is one of the employments scheduled under the . 
provisions of s. 3, and the Government of the State of Bombay has, in respect of 
this employment, fixed, in the first instance, a minimum rate of daily wages at Rs. 
2-6-0 for a normal working day of nine hours, and for any. overtime which the em- 
ployee might work a minimum rate of double the ordinary rates. 

In case any employee is not paid a minimum rate, there is provision made by the 
Minimum Wages Act for the employee to approach an authority appointed by the 
State Government under s. 20 of the Minimum Wages Act. Such an authority 
has to determine, upon such an application, as to whether any employee has been paid 
the minimum rate of wages or not. The eight applicants made eight applications 
to the authority constituted under s. 20 of the Minimum Wages Act contending that 
they had not been paid the minimum rate of wages by opponent No. 2. It was admit- 
ted that for every day the eight workers had worked, they had been paid wages at 
the rate of Rs. 2-8-0 per day; but the employees contended that they had worked 
overtime, and it was less than what they should have been paid for the normal 
working day and overtime during which the employees claimed that they had worked. 
The authority constituted under the Minimum Wages Act has, upon a finding that 
the employees admitted that they had been paid at the rate of Rs. 2-8-0 per day, 
came to the conclusion that it had no authority to. go into the question as to whether 
the employees had worked overtime or not, which was not admitted by opponent 
No. 2. The employees have thereupon made these applications to this Court under 
the provisions of art. 227 of the Constitution. . 

Now, the only question in these eight applications is whether the authority consti- 
tuted under the Minimum Wages Act was justified in refusing to go into the question 
whether the employees had worked overtime, when opponent No. 2 denied that they 
had done .so. 

It is quite clear, however, from the Minimum Wages Act itself that the authority 
constituted under that Act has ample power to decide the question as to whether 
the employees had worked overtime on any date upon which they claimed that they 
had done so. It is true that the jurisdiction of the authority is confined to deciding 
as to whether a minimum rate of wages has been paid; but the unit in this case is a 
day. The watchmen are paid daily wages. Now, the Minimum Wages Act, in 
laying down what is the minimum rate of payment when the payment is on a daily 
basis, divides the payment into two parts. In the first instance, there is the payment 
for a normal working day of nine hours. The minimum prescribed for that is 
Rs. 2-6-0 per day. The Act then contemplates that they might work overtime, and 
for any overtime for which the employee might work, he is entitled again to be paid 
a minimum rate called the overtime rate, and in this case the prescribed overtime rate 
is double the ordinary rate. Now, the learned advocate, who appears on behalf 
of opponent No. 2, says that in case there was a dispute between the em- 
ployees and the employer as to whether the employees had worked upon 
any particular date, the authority constituted under the Minimum Wages 
Act would have no jurisdiction to decide that quevtion. It is not necessary for the 
purpose of this application to go into that question; but I shall assume that the 
contention is a sound one. But if it is notpermissible for the Authority constituted 
under the Minimum Wages Act to go into that question, that is because in order to 
ascertain as to whether the minimum rate of wages has been paid or not, it is not 
necessary to go into the question of the number of days during which an employee 
has worked. Once the minimum rate of wages has been prescribed per day, it is not 
a matter of any significance for how many days the employee has worked; but when 
the unit for which the minimum rate of wages has been prescribed is a day, and the 
minimum wages which had been prescribed for each day upon which the employee 
worked is divided into two parts, one, for the normal-working day of nine hours, and 
the other, for the overtime during which the employee had worked, it is impossible 
to understand how it can be found whether the minimum rate of wages has been 
paid to.an employee, unless one determines the question as to whether an employeé 
has-worked overtime.on any particular date.. The overtime during which the emplo- 
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yee works enters into the determination of the question of the minimum rate of wages 
paid per day, and that is why the Authority constituted under the Minimum Wages 
. Act must go into the question as to whether the employee has worked overtime. 

We, therefore, quash the order which had been passed by the learned Authority 
constituted under the Minimum Wages Act and direct him to proceed further with 
the applications of the late employees in accordance with thelaw. Opponent No. 2 
will pay the costs of the applicants of these eight applications. 


Suan J. The question that falls to be determined in this group of applications 
is whether the Authority appointed under s. 20 of the Minimum Wages Act, XI of 
1948, is competent to entertain an application making a claim for overtime wages 
payable by the employer under s. 14 of the Act. 

It is undisputed in these cases that the employment in which the petifjioners are 
employed is p scheduled employment. It is also undisputed that the rates for 
normal working day of nine hours have been fixed under ss. 13 and 4 of the 
Minimum Wages Act. It isthe case of the petitioners that in addition to the 
period of the normal working day, they were required to work overtime, and that 
they are entitled to overtime wages for such work. The Authority under the Minimum 
Wages Act held that if the petitioners are proved to have worked overtime, they 
would, under the provisions of s. 14 of the Mimimum Wages Act, be entitled to over- 
time wages. But he has held that an application under s. 20 of the Act is not compe- 
tent for enforcement of a claim to overtime wages. He observed that if the 
workman has been paid an amount per day, which is not less than the amount 
fixed for a normal working day as the minimum wages, the Authority has no jurisdic- 
tion to entertain an application for any other payment which may be claimable by 
a workman. In coming to that conclusion, the Authority appears to have held that 
the jurisdiction conferred under s. 20 is restricted to hearing and deciding claims 
when the amount paid to the employee is less than the minimtm rate of wages 
payable for a normal working day. 

Now, s. 3 of the Act enables the appropriate Government to fix minimum rates 
of wages with reference to time work or to piece work, or when there is employment 
on piece work, at guaranteed time rate, and also to fix a minimum rate to 
apply in substitution for the minimum rate applicable in respect of overtime 
work done by employees. That clearly shows that the minimum rate which is 
contemplated to be fixed by the a appropriate Government is not merely to be a 
minimum rate for a normal working day. It can evidently be a minimum rate of 
wages related either to the time during which the workmen are required to work, 
or related to piece work, or related to piece work with a certain guarantee as to time, 
or related to overtime work. In assuming that he had jurisdiction only to consider 
whether payment was made at the minimum rate prescribed for a normal working 
day, and that he had no jurisdiction to decide the question whether overtime pay- 
ment had or had not been made, the Authority appears to have assumed that an 
application can only lie under s. 20 of the Act for recovery of minimum rate 
of wages for a normal working day. Section 20 requires the State Government 
to appoint an officer with judicialexperience. Sub-section (3) of s. 20 contemplates 
an inquiry to be made wherein opportunity is to be given tothe parties likely to. be 
affected by the order of being heard. Ifthe only thing which the Authority appointed 
under the Minimum Wages Act is required to do is to ascertain the minimum rate 
fixed for a normal working day, it is difficult to appreciate why the Legislature should 
have provided for appointment of an officer with judicial experience,.and should 
have made provision for a formal inquiry and for an opportunity of being heard-to 
persons likely to be affected thereby. Evidently the minimum rates of wages for 
normal working hours must be fixed by the Government under the rules with regard 
to each scheduled employment, and if the view which has appealed to the Authority 
is correct, the Authority would merely have to look at the rules. to find out the 
amount ‘payable to the employee, who makes an application under s. 20 and 
to direct payment thereof. But there appears to be no warrant for assuming 
that the jurisdiction conferred by s. 20 “$o hear and decide all claims arising out of 
payment of less than the minimum rates of wages” is intended, notwithstanding 
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the amplitude 6f the words used, to be so circumsoribed that the authority has in 
exercise of that jurisdiction merely to find out the amount prescribed by 
the rules in respect of a scheduled employment and to direct payment 
thereof. Section 20 in terms authorises the Authority to hear and “decide all 
claims” arising out of payment of less than the. minimum rates of wages to em- 
ployees employed or paid in the area in which he functions. The Authority has, 
in our view, jurisdiction to decide to. which class of scheduled employment 
the applicant belongs, what are the minimum rates prescribed for that employment, 
which minimum rate applies to him, whether payment has been made of less 
than the minimum rates, and whether the employer was justified in not making 
payment at the rate demanded by the go ae te In exercise of that jurisdiction 
the Authority is also entitled to decide whether the applicant has worked overtime, 
and to decide the overtime rate fixed under the Act, or under any other law of the 
approprifte Government for the time being in force and to award the higher rate. 
Acceptance of the view which has appealed tothe Authority involves the assumption 
that the Legislature authorised the appropriate Government to prescribe overtime 
rates under the Act, or under any other law in force, and imposed an obligation 
upon the employer to make payment accordingly, and then failed to provide machin- 
ery for recovery if the employer defaulted in honouring his obligation. In view of 
the scheme of the Act, and the amplitude of the jurisdiction, such an assumption 
cannot be made. 

Order quashed. 


Before Mr. Justices Bavdekar and Mr. Justice Shah. 
SHANKARRAO MADHAVRAO TAWARE v. K. C. SEN.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 76(1)t, 12(5), 8(2)— 
Order passed by Oollector on appeal from order of Mamlatdar determining reasonable rent— 
Whether application for revision against such order of Collector lies to Bombay Revenue Tribunal 
— Words “shall not be called in question during that period” in s. 12(5) referable to which 
procesdings—- Construction. 

Under s. 76(1) of the Bombay Tenancy and Agricultural Lands Act, 1948, an application 
for revision lies to the Bombay Revenue Tribunal against an order passed by the Collector 
on appeal from an order of the Mamlatdar determining the reasonable rent under s. 12 of 
the Act. i 

The words “shall not be called in question during that period” in s. }12(5) of the Bombay 
Tenancy and Agricultural Lands Act, 1948, must be confined to proceedings for revision 
of the reasonable rent by application to the Mamlatdar or the Collector during the five 
years subsequent to the decision of the Mamlatdar or the Collector, as the case may be. 

ONE Shankarrao (petitioner) made an application to the Mamlatdar of Baramati 
taluka under s, 12 of the Bombay Tenancy and Agricultural Lands Act, 1948, for 
the determination of reasonable rent. The Mamlatdar fixed a certain amount as 
reasonable rent by his order dated January 28, 1952. The petitioner went in appeal 

‘to the District Deputy Collector and he dismissed the appeal on April 9, 1952. The 
petitioner filed a revision application to the Bombay Ravens ribunal and the 

Tribunal dismissed it on February 7, 1955, observing, in its order, as follows :— 

“The relevant words in sub-s. (6) of 8. 12 are ‘every order passed by the Collector in appeal’ 
and ‘shall not be called in question during that period’. A party making an application in 
revision against an order passed by the Collector in appeal in such a case would be calling such 
order in question. In our view, this Tribunal cannot have jurisdiction to entertain such an 
application at all, and, therefore, we are precluded from considering the question of the Colleotor’s 


“Decided, June 21, I955. Special Civil the Collector on the following grounds only :— 
Application No. 541 of 1955. (a) that the order of the Collector was 
The relevant portion of the section runs son’ to law; 
thus: (b) t the Collector failed to determine 


76. Revision, —(1) Notwithstanding anythi 
contained in the Bombay Revenue Tri 
Aot, 1939, an application for revision may be 
made to the Bombay Revenus Tribunal con- 
atituted under the said Act against any order of 


some material issue of law; or 

(c) that there was a substantial defect 
in following the procedure provided by this 
Act, which has resulted in the miscarriage 
of justice. 
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jurisdiction. Seotions 75 and 76 of the Act are the only sections in the Act empowering this 
Tribunal to interfere with an order or award of the Collector, and there is no other section giving 
any power like the power of superintendence to this Tribunal. Mr. Bensare for the applicant 
has contended that as s. 76 of the Act enables a party to make an application to this Tribunal 
‘against any order of the Collector’ on any of the grounds stated therein, it should be held that 
notwithstanding sub-s. (5) of s. 12 an application for revision lies in the present case. If that 
_ was the intention of the Legislature there would have been no need for it to enact the substantive 
part of sub-s. (6) ofs. 12. In our opinion this Tribunal has no jurisdiction to entertain the present 
revision application, which is, accordingly, dismissed.” 


The petitioner applied to the High Court underarts. 226 and 227 of the Constitu- 
tion of India for a writ of certiorart or an order or direction quashing the order of 
the Tribunal. ; 


The application was heard. 


VY. S. Desai, with M. B. Kadam, for the petitioner. 
K. S. Daundkar, with D. M. Parulekar and H. D. Gole, for opponent No. 4. 


BAVDEKAR J. This is an application for a writ of certiorari or an order or @ 
-direction quashing the order of the Bombay Revenue Tribunal which refused to 
entertain an application for revision of an order passed by the Collector on appeal 
from the determination of reasonable rent by the Mamlatdar. 


The question which falls fordetermination is the interpretation of s. 12, sub-s. (4), 
of the Bombay Tenancy and Agricultural Lands Act, LXVII of 1948. That 
sub-section provides : 

“Every order passed by the Mamlatdar under this section if not appealed against, and every 
order passed by the Collector in appeal shall hold good for a'period of five years and shall not 
be called in question during that period: 

Provided that the Mamlatdar or the Collector, as the case may be, may, during the said period 
of five years— 

(Ñ) reduce the rent if onan application made to him by a tenant the Mamlatdar or the Collector, 
as the case may be, is satisfied that 

(a) on account of deterioration of the land by floods or other cause beyond the control of the 
tenant the land has been wholly or partially rendered unfit for the purposes of onltivation, or 

(b) the tenant has incurred any expenditure on account of improvements made on the land, 
or 

(ii) enhance the rent, if on an application made to him by a landlord the Mamlatdar or the 
Collector, as the case may bo, is satisfied that on account of any improvement made in the land 
by or at the expense of the landlord the produce of the land is increased.” 

It is contended on behalf of opponent No. 4 that even though, an order passed by 
the Collector, on appeal from an order of the Mamlatdar determining the reasonable 
rent would have been revisable by the Bombay Revenue Tribunal under s. 76, 
provided the case was shown to fall within any of the cls. (a), (b) and (c) of. that 
section, 8. 12, sub-s. (5), has the effect of preventing an application for revision to 
the Revenue Tribunal in cases in which that rent is determined by the Mamlatdar 
and the Collector has disposed of an appeal from the Mamlatdar’s order. Now, 
it has to be noticed that neither s. 12, sub-s. (5), nor s. 76 contains a non-obstante 
clause like “Notwithstanding anything contained in section...” If we were to 
give-the interpretation which is sought to be put upon the words in s. 12, it is obvious 
that there would arise a conflict betweens. 12,sub-s.(5),ands.76; and it is a wellestab- 
lished principle of interpretation that as far as possible the various provisions of a sta- 
tute must be so read as not to bring them in conflict with each other. That does not 
mean that reconciliation must be effected. But the various provisions must be so 
read, if at all it is possible to do so, that they do not conflict with each other. That 
is especially so when the Legislature itself thought that there was no conflict as it 
has refrained from using in either section words like “Notwithstanding anything 
contained in...” which thé Revenue Tribunal has pointed out in a later decision 
have been used 28 times in the Act. 


Now, in case s. 12, sub-s. (6), had provided that the order which was passed by the 
Collector on appeal “shall not be open to revision,” or for the matter of that “shall 
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be final,” which are the words which are used in some statutes pari materin, there 
may have been difficulty in reconciling the two sections. But'the words which 
8.12, sub- s. (6), uses are “‘shall hold good fora period of five years and shall not be 
called in question during that period.” Now it is obvious that some reason must 
be assigned as to*why the ienenge should have thought fit to use the words which 
are being interpreted in s. 12, sub-s. (5), if it did not intend thereby to prevent the 
application for revision in matters about the determination of reasonable rent. 
But if we look at s. 8 which contains a similar provision with regard to determina- 
tion by the Mamlatdar of commutation of crop-share rent into cash rent the reason 
would be obvious. Section 8, sub-s. (2), provides : 

“The amount so determined (the amount of commutation determined by the Mamlatdar) 
shall not exceed the rent at the maximum rate fixed under section 6and shall not be altered for a 
pertod of Gr years from the date on which tt was determined. ” 
and the object obviously was to make the determination by the Mamlatdar binding 
for a period of five years. If that provision had not found a place in sub-s. (2) 
of s. 8, it would have been permissible forany party who wished to obtain a variation 
of the order passed to make in each successive year a separate application for the 

‘commutation of crop-share rent into cash rent. It is not contended that those 
words which find place in s. 8, sub-s. (2) make the Mamlatdar’s order final. As a 
matter of fact such a contention would not have any chance of success for the reason 
that s. 74, sub-s. (1), ol. (c), specifically provides that the order of the Mamlatdar 
would be appealable, and the appeal would lie to the Collector. Similarly the 
object of the Legislature in enacting s. 12, sub-s. (5), was to make the order which 
was passed by the Mamlatdar, if it was not appealed against and the order of the 
Collector in appeal, unrevisable for a period of five years by the Mamlatdar or the 
Collector to whom an application could have been made for that purpose, but for 
the opening clause of s. 12, sub-s. (6). The difficulty which the Tribunal perhaps 
thought that they had is got over by interpreting s. 12 so ag to confine the words 
“shall not be called in question during that period” to proceedings for revision of 
the reasonable rent by an application to the Mamlatdar or the Collector during the 
five years subsequent to the decision of the Mamlatdar or the Collector,as the case 
may be. It is plain that it would be doing no violence to the language of the sub- 
section to read it in this manner. In our view, therefore, there is nothing in s. 12, 
sub-s. (5), which detracts from the generality of the words usedin s.76. Under 
sub-s. (1) of that section, an application for revision lies to the Bombay Revenue 
Tribunal against any order of the Collector. Those words will necessarily include 
an order which was passed by the Collector on appeal from an order of the Mamlatdar 
determining the reasonable rent. 


We, therefore, quash the order passed by the Revenue Tribunal inasmuch as 
they have refused to exercise jurisdiction which was vested in them under the law. 


' Opponent No. 4 will pay the applicant’s costs of the application. 
Order quashed. 


Ta R85, 
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Before Mr. Justice Shah and Mr. Justice Vyas. ©: 


VASANT ATMARAM KORDE v. DATTOBA RAJARAM KORDE.* 

Civil Procedure Oade (Act V of 1908), Sec. 11—Sutt for partition of joint family property filed tn 
British India by adopted son against coparceners not recognising his adoption—Court upholding 
adoption and decreeing suit— Another suit filed by adopted son against c8parcencers in Court 
in former Kolhapur State for share of family property in Kelhapur—Kolhapur State merged 
with Indian Union pending suit— Coparceners raising issus in suitthat adoption not valid under 
law enacted by State of Kolhapur— Whether decres passed by Oourt in British India operates 
as res judicata and bare trial of tssus— Hindu law— Adoption— Whether an adoption can be 
partially valid and partially invalid— Lex loci— Whether tn matters of personal relations and 
status there is lex loci in India. š 

The plaintiff was adopted by the widow ofa deceased coparencer in a joint Hindu family. 
The plaintiff's coparceners refused to recognise his adoption and the plaintiff in 1942 fled a 
suit against them in the Belgaum Court olaiming his share in the joint famify property 
situate in Belgaum which was then in British Indian territory. The Court upheld the 
plaintiffs adoption and decreed the suit in March 1944. In the meanwhile the plaintiff 
had filed another suit against the coparceners in June 1947 in the Kolhapur Court for his 
share in the joint family property situated in the then Kolhapur State. In this suit the 
coparceners sought to raise the issue that the plaintiff was not the validly adopted son 
of the deceased coparcener under the enactment in force in the State of Kolhapur. Pending 
that suit the State of Kolhapur merged with the Indian Union on March 1, 1949. On 
the question whether the decree passed by the Belgaum Court operated as res judicata and 
barred the trial of the issue :— 

Held, that the binding effect of the judgment in the Belgaum suit was traceable either 
to 8. 13 of the Civil Procedure Code (of the former Kolhapur State) which made the decision 
of the Belgaum Court (which guas the Kolhapur Court was a foreign Court at the gate of 
the decision) binding, or to s. 11 of the Civil Procedure Code, 1908, because the Belgaum 
Court was not a foreign Court quas the Kolhapur Court, as during the pendency of the suit 
the former State of Kolhapur had merged with the Indian Union, and 

that, therefore, the’ question as to the validity of the plaintiff's adoption was res judicata. 

Adoption under Hindu law is a matter of status. By the performance of religious ceremony, 
a son born in one family is transferred to the family of the adopting party. As soon as the 
adoption ceremony is performed and the boy to be adopted is givan over by the natural 
family to the adopting family, the ties between the adopted son and the natural family are 
severed and fresh ties are created between the adopting family and the adoptee, For all 
purposes (except as to prohibition against marriage with a girl in the natural family whom 
he could not have married and as to prohibition against adoption of a boy from his natural 
family whom he could not have adopted) he becomes as if ho were born into the family in 
which he is adopted. From its very nature, therefore, an adoption cannot be partially 
valid and partially invalid, It may be wholly valid or wholly invalid. 

There is nothing like a lex loot in India for Hindus, Muslims, Jains, Buddhists and Sikhs 
and, therefore, disputes relating to personal relations between parties belonging to these 
communities, will have to be judged by reference to the law of the personal status. 

Nataraja v. Subbaroya! and Nataraja Pillai v. Subbaraya Chettiar," referred to. 


THE parties to the suit are shown in the following genealogical table :— 


Prabhu Korade 
| | l 
Tatoba Ramchandra Atmaram Sitaram 
Dertobe D Kashinath 
(died 1-5-1985) (Deft. No. 1) (Deft. No. 2) 
Rajaram 
ai 
Daltobe 


(PLE. adopted on 15-5-1935) 


*Decided, March 22, 1963. First Appeal No. Civil Suit No. 110 of 1949. 
424 of 1951 (with First A No. 224 0f 1951), 1 [1939] Mad. 507. 
from the decision of 8. V. Desai, Civil Judge 2 (1948) 52 Bom. L.R. 474, P.C. 
(Senior Division), at Kolhapur, in Special 
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The family of the parties which was originally resident of the former Kolhapur 
State was possessed of properties some of which were at Sankeshwar in the Belgaum 
district, some in the town of Kolhapur and the remaining properties were in Ichal- 
karanji Jehagir which was a part of theformer Kolhapur State. Ramchandra’s son 
Dattoba died on May 1, 1935. Rajaram had predeceased his father Dattoba, leaving 
him surviving his wife Chandrabai. On May 15, 1935, Chandrabai adopted Dattoba 
(plaintiff) as a son to her deceased husband. Vasant and Kashinath (defendants 
Nos. 1 and 2), who were the cousins of Dattoba refused to recognise the plaintifi’s 
adoption and the plaintiff hence filed three suits for establishing his title to the 
joint family properties. The plaintiff filed suit No. 363 of 1942, in the Belgaum 
Court in respect of the properties at Sankeshwar, against Chandrabai and the de- 
fendants, claiming a one-third share in the properties. The Court held that the 
plaintiff was adopted as a son to the deceased Rajaram and that his adoption was 
valid. On March 8, 1944, a preliminary decree was passed declaring that the 
plaintiff was entitled to a third share in the suit properties and an order for equitable 
partition was made. The decree also provided that the plaintiff was permitted 
to sue for his share of the properties in Kolhapur State and Ichalkaranji Jahagir 
in the Courts having jurisdiction. After this decree was passed a compromise was 
arrived at between the parties and on January 28, 1950, a final decree was passed 
in terms of the compromise. A term of the compromise was to the following effect :— 

“By a preliminary decree, the Court has given libery to the plaintiff for demanding the 
property of his share by filing a suit in a proper Court in respect of the property situate in tho 
Kolhapur State and the Ichalkaranji Jahagir. That liberty is confirmed. If suits are instituted 
in fospeot of the property situated within the limits of the States, defendants Nos. 2 and 3 (defend- 
ants Nog. land 2 in this suit) are at liberty to raise all kinds of contentions to those suits. There 
is no restriction at all of any kind to them to do in that way.” 


In the meantime the plaintiff had filed Suit No. 6 of 1942, against the defendants, 
in the Court of the First Class Subordinate Judge, Kolhapur, for partition and separate 
possession of his share in the Ichalkaranji property. This suit was decided on Septem- 
ber 30, 1950, and the plaintiff was awarded possession of one-third share in the suit 
property. A third suit (No. 52 of 1950) was filed by the plaintiff on June 5, 1947, 
against the defendants in the Court of the Subordinate Judge of Kolhapur 
for a share in the Kolhapur properties. This suit was also decided in favour of 
the plaintiff on February 15, 1951, and he was awarded one-third share in the suit 
properties. The trial Judge held that the decree passed in suit No. 363 of 1942 
operated as res judicata and barred the trial of the issue raised by the defendants 
that the plaintiff was not the adopted son of Rajaram, observing, in his judg- 
ment, as follows :— 

“The Belgaum Court was quite competent to entertain the dispute regarding the property 
at Sankeshwar and, while doing so, to decide the validity of the plaintiff's adoption who, along 
with the present defendants, had submitted to its jurisdiction. The adoption can either be valid 
or invalid. If it is valid or cannot be assailed as being invalid, then it must be given its full 
effect and the plaintiff would be entitled to a share in the suit properties. It cannot be said 
that the adoption was valid in relation to the properties in the Belgaum district and was invalid 
in relation to the properties in the Kolhapur State. Even if the adoption be valid, it cannot 
affect inam properties in Kolhapur State. It has not received the sanction of the Kolhapur 
Durbar but that contingency does not arise in this case which is not concerned with inam proper- 
ties. If the adoption of the plaintiff was, according to the personal law of this family, invalid 
for want of consent by Rajaram or Dattoba or the defendants, then that point ought to have 
been agitated and affirmed in the Belgaum suit. The decree in the Belgaum suit will bar the 
defendants’ contention regarding the validity of the plaintiff's adoption by res judicata or at 
least by constructive res judicata. 

However, it was urged that the final deoree reserved all the pleas of the defendants regarding 
the properties in the Ichalkaranji Jahagir and the Kolhapur State and, therefore, it could not be 
res fudtoata. It may be noted that the compromise allotted certain specific properties to the 
plaintiff in lieu of his third share, that was decreed by the preliminary deoree passed on judgment 
and finally provided, ‘plaintiff has been granted liberty by the preliminary decree to olaim a 
share in ths proporties in the Kolhapur State and the Ichalkaranji Jahagir by filing suits in the 
proper Oourts. That liberty is hereby confirmed. If such suits are filed, defendants Nos. 2 and 
3 will be at liberty to raise all sorts of contentions without any hindrance.’ It may be noted 
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that this compromise accepted the preliminary decree in its entirety and whafit simply did was 
to assign particular properties to the plaintiff’s share. The contents of this compromise do not 
at all show that the defendants had ever contemplated to challenge the plaintifi’s status of being 
the validly adopted son of Rajaram. Liberty was given to them to raise contentions, in respeot 
of properties in the Kolhapur State and the Ichalkaranji Jehagir, so that they could, for instance, 
contend that those or some of them were their separate properties and the plaintiff has no share 
therein and so forsh. It may be noted that the very foundation of the decree in the Belgaum 
suit was that the plaintiff was the validly adopted son of Rajaram and, even by a compromise, 
the parties had no right to leave that point open and yet grant ashare to tho plaintiff. See Vyanka- 
tosh v. Krishna ([1931] A. I. R. Bom. 417). It was clearly intended even by the final decree to 
acknowledge the plaintiff as the validly adopted son of Rajaram and to that extent it will operate 
as res judicata. Seo Sundara v. Krishna ([1916] A.T.R. Mad. 411). I, therefore, Bold that the 
defendants’ contentions are barred by res judicata.” 


Defendants appealed to the High Court against the deorees passed in suit No. 6 
of 1942 and suit No. 52 of 1950. Both these appeals were heard together. 


B. M. Kalagaie, for the appellants. In both 
T. §. Jahagirdar, for the respondent. appeals. 


Sman J. Tao following genealogy will explain the relation between the parties 
to this litigation: 


Prabhu Korade 
| | 
Tatoba ae eee Atmaram Sitaram 
Dattoba Vasant Kashinath » 
(died on 1-5-1935) (Deft. No. 1) (Doft. No. 2). 
Rajaram = 
Chandrabai 


Plain(if (adopted on 
15-5-1935) 

Dattoba, son of Ramchandra, died on May 1, 1935. Rajaram, had predeceased 
Dattoba, leaving him surviving his wife Chandrabai. After the death of Dattoba, 
Chandrabai adopted the plaintiff as a son to her deceased husband. The adoption 
was made on May 15, 1935. The family of the parties was originally resident of 
the former Kolhapur State. Dattoba was conducting the family shop at Sankeshwar 
(in the Belgaum district) which was opened sometime in the year 1917 and he was 
residing permanently in Sankeshwar. Sankeshwar is at a distance of about 14 
or 15 miles from the village of Ainapur which was the place where the family originally 
resided. It appears that Dattoba had migrated from Ainapur to Sankeshwar and 
was residing in Sankeshwar for attending to his business. He had set up a family 
house and his son Rajaram and even the defendants who are the cousins of Dattoba 
were living at Sankeshwar. It appears that the family was possessed of properties 
some of which were at Sankeshwar, some in the town of Kolhapur and the remaining 
properties were in Ichalkaranji Jahagir, which was also a part of the formar Kolhapur 
State. The plaintiff's adoption was not recognised by the defendants and the 
plaintiff filed three suits for establishing his title -to the properties of the joint family 
in which he was adopted. The plaintiff filed suit No. 363 of 1942 in the Belgaum 
Court for a share in the properties at Sankeshwar. To that suit were impleaded as 
defendants Chandrabai the adoptive mother, and Vasant Atmaram and Kashinath 
Sitaram whom I will hereafter refer to as defendants Nos. 1 and 2. By that suit, 
the plaintiff claimed one-third share in the properties at Sankeshwar alleging that 
the properties were part of the estate of the joint family in which he was adopted. 
The plaintiff also filed suit No. 6 of 1942 in the Court of the First Class Subordinate 
Judge, Kolhapur, for partition and separate possession of his share in the 
Ichalkaranji property. This suit was filed against defendants Nos. land 2. The 
third suit was filed by the plaintiff on June 5, 1947, in the Court of the Subordinate 
Judge at Kolhapur for a share in the Karveer (Kolhapur) properties. That 
suit was filed also against defendants Nos. 1 and 2. Suit No. 363 of 1942 


1653.} VASANT ATMARAM Y. DATTOBA RAJARAM (A.0.5.)—Shah J. 1029 


filed in the Court of the Joint First Class Subordinate Judge at Belgaum was 
decided in favour of the plaintiff. The Court held that the plaintiff was adopted 
by Chandrabai as a son to her husband Rajaram and that his adoption was valid. 
In that suit, defendants Nos. 1 and 2, who are the cousins of Dattoba, had 
contended that “the plaintiff was not the adopted son of Rajaram, that neither 
Dattoba nor Rajaram had consented to Chandrabai adopting a son to her husband 
and that in any event Rajaram having predeceased Dattoba, Chandrabai had no 
right to adopt. The learned Judge considered the evidence and held that the plain- 
tiff was in fact adopted by Chandrahai and relying upon a judgment of 
the Privy Council in Anant Bhikappa Patil v. Shankar Ramchandra Patil, 
he upheld the plaintiff's adoption. The learned Judge passed a preliminary decree 
on March 8, 1944, declaring that the plaintiff was entitled to a third share in the 
rape and moveable properties in suit and in the business described in paras. 
(3) and (4) of the plaint and ordered an equitable partition. He gave certain directions 
to the Commissioner appointed by his order which are not material in this litigation. 
The decree provided that the plaintiff was permitted to sue for his share in the 
immoveable properties in Kolhapur and the Ichalkaranji Jahagir in the Courts having 
jurisdiction. After this decree was passed, the parties arrived at certain terms of 
compromise which were recorded at exh. 58. By the compromise the plaintiff 
was given in lieu of his one-third share, properties described in sub-paras. (A) 
and (B) of para. (1). It was then provided that defendants Nos. 1 and 2 
should enjoy as owners all the remaining properties (including the house 
in respect of which an appeal was pending) excepting the property described in para. 
(1) and the property and the cash amount awarded to the plaintiff and that the plain- 
tiff hag no claim of any sort over that property. By para. (3) it was provided that : 


“By a preliminary decree, the Court has given liberty to the plaintiff for demanding the property 
of hia share by filing a suit in a proper Court in respect of the property situate in the Kolhapur 
State and the Ichalkaranji Jahagir. That liberty is confirmed. If suits are instituted in respect 
of the property situated within the limits of the State, defendants Nos. 2 and 3 (defendants Nos. 
l and 2 in this suit) are at liberty to raise all kinds of contentions to those suits. There is no 
restriction at all of any kind to them to do in that way.” 


This compromise was recorded by the Court, and on January 28, 1950, a final 
decree was passed thereon. In the meanwhile, the plaintiff had filed the two suits 
which I have referred to earlier for establishing his right to the properties in the 
Ichalkaranji Jahagir and in the town of Kolhapur. The two suits were decided 
in favour of the plaintiff. Suit No. 6 of 1942 was decided on September 
30, 1950, and the plaintiff was awarded possession of one-third share in the 
lands in suit. Suit No. 52 of 1950, which was filed for partition of the Kolhapur 
properties, was decided on February 15,1951, and the plaintiff was awarded one-third 
share in the properties mentioned in the schedule to the plaint.- Against 
the decree passed in suit No. 6 of 1942, first appeal No. 224 of 1951 has been filed by 
defendants Nos. 1 and 2. Against the decree passed in the suit in respect of the 
Karveer properties, defendants Nos. 1 and-2 have filed appeal No. 424 of 1951. 


Now, the trial Court in suit No. 52 of 1950 held that the decree passed in suit No. 363 
of 1942 operated as res judicata and barred thetrialof the issue raised by the defen- 
dants that the plaintiff was not theadoptedson of Rajaram; and the principal conten- 
tion which has been raised in this appeal is that the Court below was in error in so 
holding. In order to appreciate’ that contention, it is necessary to refer to a 
few facts which have a bearing on the plea of res judicata. Prior to the year 
1920 in the Kolhapur State there was no codified Hindu law. In 1920 the State of 
Kolhapur enacted the Digest of Hindu law. There is some dispute in this case as 
to the competence of the Ruler of Kolhapur to legislate in respect of the Ichalkaranji 
Jahagir area. But it is undisputed that for the Kolhapur town and certain other 
aceas His Highness the Maharaja of Kolhapur, had the right to legislate. By 
the Digest of Hindu law, it was enacted that a Hindu widow in a joint Hindu family 
could only adopt either under theexpress authority of her husband or with the consent 


1 (1943) 46 Bom. L.R. 1, P.C, 
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of the surviving coparceners. It ap that prior to the year 1932, the law as 
understood in the Presidency of Bombay was also the same. But since the decision 
in Bhimabai v. Gurunathgouda! of the Privy Council, it has been held that a widow 
of a coparcener in a joint Hindu family is entitled to adopt without the consent 
of thesurviving coparceners and even without express authority*of her husband. 
The law, therefore, in the territory in the Bombay Province was different from 
the law as codified by the Digest of Hindu Law. 


As I have stated earlier, the family of Dattoba was originally resident of Ainapur, 
but had migrated to Sankeshwar. There is no clear evidence on the record that 
since migration, the family had adopted the law of British India and had abandoned 
the law which governed the family in Kolhapur. The migration of the family to 
British India took place prior to the year 1920, but the family had substantial 

roperty in the former Kolhapur State and for the purpose of this appeal it may 
be assumed that the family was domiciled in the Kolhapur State and had by reason 
of migration not lost its original domicile and had not adopted the law which was 
prevalent in the British Indian territory in which it had settled down. 


Now, it was the plaintiff’s case that Chandrabai had adopted the plaintiff in 
pursuance of the express direction given by her husband and with the sanction and 
consent of Dattoba. At the trial of suit No. 52 of °50 it was conceded that the 
plaintiff was unable to prove that Chandrabai had made the adoption in pursuance 
of the express authority of Rajaram or with the consent of the surviving 
coparceners. It was also conceded that the property in which the plaintiff 
claimed a share was the property of the joint family of Dattoba, Rajaram 
and the defendants and that there had been no severance of the joint family status. 
The defendants conceded that the plaintiff was adopted as a son by Charfdrabai 
to her deceased husband. The plaintiff gave up the plea that he had raised that the 
properties in which he had claimed a share was the self-acquired properties of his 
branch. No oral evidence was led at the trial of the suit and the lawyers appearing 
for the parties proceeded to argue the claim made by the plaintiff and resisted by the 
defendants on an admitted statement of facts that the plaintiff had been adopted 
by Chandrabai as a son to Rajaram and that the properties in which the plaintiff 
claimed a share were the properties of the joint family to which Rajaram belonged 
and that the plaintiff's adoption was not authorized by Rajaram, and that the 
surviving coparceners had not assented to the same. The defendants relied upon 
the Digest of Hindu Law and contended that the plaintiffs adoption was 
invalid in so far as it related to the properties in Kolhapur State, and that by 
his adoption made at Sankeshwar, the plaintiff did not acquire any title to the proper- 
ties in the Kolhapur State. The plaintiff contended that he was held to be duly 
adopted as a son to Rajaram by Chandrabai in suit No. 363 of 1942 by the Belgaum 
Court and that decision was binding between the parties to the suit. The defendants 
admitted that in suit No. 363 of 1942 by the preliminary decree it was declared that 
the plaintiff had been adopted as a son by Chandrabai to her deceased hushand 
and that the adoption was valid, but they relied upon cl. 3 of the consent terms 
which were incorporated in the final decree passed in that suit. They contended 
that it was open to the defendants, notwithstanding the adjudication by the civil 
Court at Belgaum, to contend that the plaintiff was not adopted as a son to 
Rajaram and that in any event the adoption was invalid in so far as it related to 
properties in the Kolhapur State. They put strong reliance upon the statement 
in cl. 3 of the consent terms that if suits were instituted inrespect ‘of property situated 
within the limits of the State, defendants Nor. 2 and 3 (defendants Nos. 1 and 2 
to this suit) were at liberty to raise all kinds of contentions’ to those suits and ‘there 
was no restriction at all of any kind to them to do in that way.’ 

The learned trial Judge held that the plaintiffs adoption was valid under the 
Hindu law as it prevailed in the Province of Bombay. "Te then pointed out that 
if the validity of the adoption were to be decided according to the Digest of Hindu 
Law, the plaintifi’s adoption would be invalid as no consent either of Rajaram or Dat- 
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toba or of the defendants thereto was proved. But he observed that as the Belgaum 
Court at the date of the trial of the suit ceased to be a foreign Court quae the Court in 
which the suit was pending for decision, the decision in suit No. 363 of 1942 operated 
as res judicata. In support of that view he relied upon the decision of this Court 
in Chunilal Kasturchand v. Dundappa.1 He observed : 
“It is true that the Belgaum Court was not competent to try this suitwhen itdecided the former 
suit but now, as it ceased to be a foreign Court due to the merger, it must be deemed to have 
always been competent to try this suit. This competency is to be determined by its pecuniary 
jurisdiction and territorial jurisdiction is irrelevant. ” 
The learned Judge, holding that the decree of the Belgaum Court in suit No. 363 
of 1942 operated as res judicata, passed a decree in favour of the plaintiff for partition 
and separate possession of his share in the suit property. He held that even though 
the consqnt terms reserved all the pleas to the defendants regarding properties 
in the Kolhapur State, the direction could only mean that the defendants were 
sary to raise contentions which were peculiar to the property in the Kolhapur 
tate, 80 that for instance they could contend that those or some of them were their 
separate properties and that the plaintiff had no share therein, but it was not open 
to the defendants to contend that the very foundation of the decree in the Belgaum 
suit that the plaintiff was the validly adopted son of Rajaram, did not exist. 

Mr. Kalagate on behalf of the defendants contends that the Civil Judge was in 
error in holding that the only contentions which the defendants could raise in the 
Kolhapur suit must relate to the peculiarity in the tenure of the property in the 
Kolhapur area and not to the validity of the plaintiff's adoption. He submits that 
the words used in cl. 3 of the consent terms are very wide and that the defendants 
are aeliberty to raise all contentions without any restrictions as to their nature and 
a contention as to the validity of the plaintiff's adoption is one which can 
be raised as any other contention which defeats the plaintiff’s suit. Prima facie 
it appears that there is substance in the contention raised by Mr. Kalagate. 
The defendants were permitted to raise all contentions, whatever their 
nature, in the suits to be filed inthe Kolhapur Court. We are unable to agree 
with the view of the trial Court that the defendants were prohibited from raising a 
contention as to the validity of the plaintiff's adoption. But that view about the 
effect of the consent terms does not in our judgment assist the defendants. Suit 
No. 363 of 1942 was filed in the Belgaum Court for a share in the Sankeshwar property. 
It is undisputed that the Belgaum Court was competent to entertain the suit with 
regard to the Sankeshwar property, and on contest the Belgaum Court decided that 
the adoption of the plaintiff was valid. Now, adoption under the Hindu law is a 
matter of status. By the performance of religious ceremony, a son bornin one family 
is transferred to the family of the adopting party. As soon as the adoption ceremony 
is performed and the boy to be adopted is given over by the natural family to the 
adopting family, the ties between the adopted son and the natural family are severed 
and fresh ties are created between the adopting family and the adoptee. For all 
purposes (except as to prohibition against marriage with a girl in the natural family 
whoin he could not have married and as to prohibition against adoption of a boy 
from his natural family whom he could not have adopted) he becomes as if he were 
born into the family in which he is adopted. From its very nature, therefore, an 
adoption cannot be partially valid and partially invalid. It may be wholly valid 
or wholly invalid. The plaintiff having been adopted by Chandrabai as a son to 
her deceased husband, the effect of that adoption was to transfer him from his 
natural family into the family of Rajaram and the other members of his oh ea ot 
Judged by the test of the Digest of Hindu law, the adoption of the plaintiff by Chand- 
rabai could not have been regarded as valid, but according to the law prevailing in 
the Belgaum district, the adoption was valid. The conflict on the question about 
the validity of the adoption had to be resolved by reference to the domicile of the 
adopting family. On the assumption that Dattoba had not given up his original domi- 
cile, the plaintiff’s adoption under the law of the domicile of the adopting family could 
not be regarded as valid. But the Belgaum Court held that the adoption wag 
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valid. It was opento the defedants in that suitto contend that the plathtiff’s adoption 
was not valid because Dattoba and Rajaram had their domicile in the Kolhapur 
State and that domicile had not been abandoned by them and adoption of the plaintiff 
with due ceremony by Chandrabai without express authority of Rajaram or the 
assent of the surviving coparceners could not confer upon the plaintiff the status 
of an adopted son in view of the provisions of the Digest of Hindu Law. But no 
such contention was raised and that contention must now be regarded as barred 
by the rule of res judicata. It is true that at the time when the Belgaum Court 
decided suit No. 363 of 1942, the Belgaum Court quae the Kolhapur Court was a 
foreign Court. But even the judgment of a foreign Court by reason of the provisions 
of s. 13 of the Civil Procedure Code (which was in substance the same as the Civil 
Procedure Code of India) was binding upon the Courts of a country except in cases 
provided under cls. (a) to (of s. 13. It is not suggested in the present case that the 
judgment of the Belgaum Court was delivered by a Court which was not cOmpetent 
to pronounce it or was not given on the merits or that it was otherwise vitiated for 
reasons mentioned in any of the clauses of s. 13. The judgment of the Belgaum 
Court, being a judgment delivered on contest, must be regarded as binding between 
the parties to the suit in the Kolhapur Court. 

There is another aspect of the plea of res judtcata which must also be considered. 
During the pendency of the suit in the trial Court, the former State of Kolhapur 
merged with the Indian Union. Atthedate when the Kolhapur Court decided the suit 
on February 15, 1951, the Belgaum Court was not a foreign Court quae the Kolhapur 
Court. The binding effect of the judgment in the Belgaum suit is therefore traceable 
either to s. 11 of the Civil Procedure Code which incorporates the rule of res judicata 
or to s8. 13 of the Civil Procedure Code which makes foreign judgments binding except 
in certain circumstances. In either case, the judgment of the Belgaum Court must 
be regarded as binding upon the parties in the suit in the Kolhapur Court and it must 
be held that the question as to the validity of the plaintiff’s adoption is res judicata 
in the present suit. 

In this connection, it may be pertinent to point out that in matters of personal 
relations and status there is no lex loci in India and every person is governed by 
the law of his personal status. If a family governed by Hindu law migrates 
from a part of India where one school of law prevails to a place where another 
school of law prevails, in matters of succession to land as well to purely personal 
relations of the members, the family will be governed by the law of the domicile 
and not by the lez loci (see Mayne’s Hindu Law and Usage, lith edn., at 
pp. 90-91). It was held by a division bench of the Madras High Court in Nataraja v. 
Subbaroyat, that a foreign judgment declaring a person to be the adopted son 
of a Hindu widow is binding on British Indian Courts in a suit relating to immovable 
property in British India. In that case, the dispute arose with regard to the proper- 
ties of one Vasavambsal Ammal widow of one Calve Sadashiva Chetti, a ench 
Hindu resident of Pondicherry. Vasavambal Ammal had adopted the plaintiff 
as a son and in a suit filed by the plaintiff against the defendant, the validity 
of the plaintiff’s adoption was upheld by the Pondicherry Court. It appears that 
Vasavambal Ammal had adopted the plaintiff without the consent of the sapindas 
of her husband and without express authority from her husband. Under the 
Mitakshara law as administered in the Madras Province, a Hindu widow is entitled 
to adopt a son to her deceased husband only in pursuance of an express direction of her 
husband or with the assent of the sapindas of her husband. But the Court in Nataraja 
Pillai’s case held that the Pondicherry Court having decided that the plaintiff 
was duly adopted as a son by Vasavambal Ammal, even though to the adoption 
there was no assent of the sapindas, that decision must be accepted as binding 
quae the properties in what then was British India. Leach C. J. delivering the 
judgment of the Court observed (p. 518): 

“Coming now to the main question it must be accepted that the judgments of the French 
Courts declaring that the respondent is the validly adopted gon of Vasavambal Ammal cannot be 
regarded as judgments in rem within the meaning of section 41 of the Indian Evidence Act, but a 
declaration by a Court affeoting the status ofaperson domiciled within its territory is treated by 

1 [1089] Mad. 507. 
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the comity of natiens as being analogous to a judgment inrem, as was pointed outby the Bombay 
High Court in the recent case of Messa v. Messa? and governs succession to movable property. 
` Immovable property stands on a different basis and international law does not recognize any 
power in a Court to adjudicate upon the title or the right to the possession of immovable property 
situate outside the country of the Court. Chattels can be taken away but land cannot. But 
in recognizing only the personal law of Hindus, Muhammadans, Buddhists, Sikhsand Jainas in 
matters of succession British India has added an exception to the general principle that the lex 
situs must be applied in questions relating to immovable property and this is pointed out in 
Mayne’s Hindu Law and Usage, tenth edition, page 96... So far as such persons are concerned 
the governing factor is the personal law. i 

Inasmuch as the Courts of British India recognize the validity of a declaration of status by a 
foreign Court,in a matter of succession to movable property in British India because the personal 
law applies, it seems to me that they must do the same in a matter of succession to immovable 
property where the law requires the personal law to be followed. No reason existe for making 
any distindtion. Treating the personal law as part of the lew situs the Courts of the country of 
domicile are best able to decide questions of status.” 


It is evident that lin ‘India in matters of personal relations such as adoption 
. by Hindus, what governs is not the lex loci, but the personal law or the 
lex domicili of the adopter. Nataraja’s case was taken to the Privy Council 
and the judgment in that case is reported in Nataraja Pillai v. Subbaraya 
Ohetitar2 Their Lordships of the Privy Council upheld the judgment of the 
Madras High Court. They held that where the personal status of the adopted son 
of a Hindu widow domiciled in Pondicherry was established by the French law, the 
right of the adopted son cannot be assailed on the ground that in order to succeed 
to immovable property in British India an adopted child must heve been validly 
adopted in accordance with the municipal law of British India and that adoption 
by a widow not being recognised by that law, it could not be relied on in a claim to 
such property. It is true that in Nataraja’s case, the adoption was made by the 
widow Vasavambal Ammal to herself and that adoption was valid according 
to the law administered in the Pondicherry territory. Such an adoption is 
evidently not recognised by Hindu law. Relying upon the rule that immovable 
property in British India must devolve, according to the law in force in British 
dia, it was urged before their Lordships that the plaintiff could not inherit or 
succeed to the property of Vasavambal Ammal as an adopted child. In dealing 
with the argument, their Lordships observed (p. 477) :— 
“itis argued that in orderto succeed to immovable property in British Indiaan adopted child 
must have been validly adopted in accordance with the municipal law of British India: and that 
adoption by a widow not being recognised by that law, it could not be relied on in a claim to such 
property. Their Lordships do not accept this argument. The personal status of the respondent 
as the heir of Vasavambal falls to be ascertained by reference to French law and for the reasons 
already given his status has been established. Their Lordships have not been referred to any 
authority to the effect that some principle vaguely analogous to that which for special reasons 
governed in English law, i. e., that an heir to succeed to English real estate must have been born 
in wedlock, has the effect of disentitling the respondent from claiming as the adopted son by the 
law governing his status; and they can seeno reason in principle why a person who, by the law of 
his domicile and thus (as is admitted) by the law applicable in British India, must be regarded 
as the adopted son of the owner of immovable property in India should be regarded as incapable 
of succeeding thereto any more than he would be incapable of succeeding to movables,” 


Mr. Kalagate referred us to Dicey’s Conflict of Laws, 6th edn., rr. 123 and 127, 
in support of his argument that the validity of the adoption of the plaintiff must 
be judged by reference to the law in force in the former Kolhapur State. Rule 123, 
sub-r. (1) states (p. 511): 

“If a person adopts a stranger in blood, the law of the domicile of the adopter and of the 
person adopted at the date of the adoption, determines (semble) whether the adopted person 
has the status of an adopted child.” 


and in the notes to that rule, it is stated on page 513: 


1 [1938] Bom. 529, 2 (1949) 52 Bom. L.R. 474. P.o. 
8. 0. 40 Bom. L.R. 571. 
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“*,..In some countries the lex domictlti of the adopter governs, in others the lex daméctltt of the child; 
in the United States, it seems that adoption can be successfully accomplished by compliance with 
the len domicilii of either party. The prevailing opinion abroad, however, seems to be that the 
lex domicilis of both parties must be considered, and this appears to be the most convenient 
solution. ‘The adoption alters the status of both paties, and therefore to attract extra-territorial 
validity, it must be valid according to each lex domtotliv’.” 

Reference in support of that proposition is made to Cheshire’s ‘Private International 
Law’ at p. 524. Now, it is difficult to extract any principle from the observations 
relied upon which might support the contention raised be Mr. Kalagate. Under 
the English or the American law tion has incidents and consequences which are 
different from those under the Hindulaw. Whereas by adoption under the Hindu law, 
the boy adopted acquires the status ofason born inthefamily of adoption nd acquires 
all the rights inthe property of thejoint family, adoption under the English or the 
American system of law creates merely a relation of parent and child to parsons who 
are strangers in blood and gives rise to mutual rights of inheritance in the event 
of death of one or the other. Adoption under the English law or the American law 
can be made only by an order of the Court, whereas intervention of the Court is not 
‘ necessary for effecting an adoption under the Hindu system of law. When the 
question as to the extra-territorial validity of an adoption made under the English 
system of Jaw arises, in substance the question which falls to be determined is whether 
the Courts of one country will give to the adoption made under order of a Court of 
another country the effect which the Courts of the former country do not recognise. 
Adoption under the Hindu Law primarily affects the status of the adopted son and 
for its validity and effect, it depends upon the existence of certain conditions and 
performance of certain religious ceremonies. Once those ceremonies are performed, 
the adopted son for all practical purposesisregarded as born in the adoptive family. 
That, however, is not the effect of an adoption made under the English or American 
system of law. The question as to the extra-territorial validity of an adoption under 
the English or the American system of law has to be judged by reference to the law 
of the domicile of the adopter or the adoptee or both. Such an adoption may be 
valid in one country and not in another. The validity of an adoption under the 
Hindu system of law must be governed by ‘the law of the domicile of the adopting . 
family and adoption under that system cannot in the absence of express legislation 
be valid in one country and invalid in another. In rule 127 of Dicey’s Conflict 
Laws, it is stated that all rights over or in relation to immovable property are 
(subject to the exceptions mentioned in the rule) governed by the law of the country 
where the immovable property is situate, But that rule contemplates existence 
of a law of the country which governs immovables in respect of certain matters. 
If in the matter of adoption the law of the country is the personal law, then evidently 
there is no conflict between the lex loci and the lex domicili. As woe have already 
observed, there is nothing like aleg loctin India for Hindus, Muslims, Jains, Buddhists 
and Sikhs and, therefore, disputes relating to personal relations between parties 
belonging to these communities, will have to be judged by reference to the law of 
the personal status. In the present case, as we have pointed out already, the law 
of tbe personal status was the law of Kolhapur, but the application of that law is 
excluded by reason of the rule of res judicata to which reference is already made. 

[The rest of the judgment is not material to the report]. 

In that view of the case, it must be held that the decree passed by the learned 
trial Judge is correct and the appeal filed by the defendants must be dismissed 
with costs. : 

Appeal dismissed. 
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è Before Mr. Justios Bavdskor and Mr. Justics Shah. 


DIWANSING BAHADURSING v. THE TRANSPORT 
MANAGER, AHMEDABAD MUNICIPAL TRANSPORT SERVICE.* 


Bombay Shops and Betablishments Act (Bom. LXXIX of 1948), Secs. 4, 70, 2(8),t Schedule IT, 
tiem No. 3—Faotories Act (LXIII of 1948), Sec. 59—-Payment of Wages Act (IV of 1986), 
Secs. 1(4), 16, 17—Transport Service of Municipal Corporation employing Watch and Ward 
Supervisors to work in precincts of its repair workshop registered as a factory— Claim, by 
employees for delayed wages, based on 8. 70 of Bom. Act LXXIX of 1948—Maintainability 
of claim— Whether repair workshop part of establishment of local Authority—Hupression 
‘astablishmen?’ in Schedule II of Bom. Act. LXXIX of 1948, has same meaning as in the 
definition clause of Act. : 

A Municipal Transport Service maintained a repair workshop which was registered as a 
‘factory’ under the Factories Act, 1948. The petitioners, who were employed by the Municipal 
Transport Service as Watch and Ward Supervisors, in the course of their duties were required 
to work within the precincts of that factory. The petitioners claimed delayed wages under 
the Payment of Wages Act, 1936, basing their claim on s. 70 of the Bombay Shops and 
Establishments Act, 1948 :— . 

Held, that the repair workshop of the Municipal Transport Service being a part of the 
establishment of a local Authority, i. e. the Municipal Corporation, was, by the combined 
operation of s. 4 and Schedule II of the Bombay Shops and Establishments Act, not governed 
by any of the provisions of the Act, and 

that, therefore, the petitioners were not entitled to the benefit of the Factories Aot under 
8. 70 of the Bombay Shops and Establishments Act. 

The expression ‘establishment’ in Schedule IL to the Bombay Shops and Establishments 
Aot, 1948, has a wider and a different connotation from the connotation which it has under 
thô interpretation olause of the Aot. Therefore the offices and other places where the aoti- 
vities of the looal Authorities are carried on are not subject to the provisions of the Act. 


Tou Ahmedabad Municipal Transport Service (respondent No. 1) maintained a 
repair establishment which was registered as a ‘factory’ under the Factories Act, 
1948. Diwansing and Dhanbshadur (petitioners), who were employed by respondent 
No. 1 as Watch and Ward Supervisors, were required to work within the precincts 
of the repair esteblishment. On September 17, 1953, the petitioners filed an applica- 
tion before the Authority under the Payment of Wages Act, 1936, at Ahmedabad, 
claiming Rs. 2,646-16-0 payable by respondent No. 1 as delayed wages from April 
1, 1951, to August 31, 1953, contending that as they were required to work for ten 
hours a day in contravention of the maximum eight hours a day fixed under the 
Factories Act, they were entitled to overtime wages. The Authority on November 
12, 1953, awarded to petitioner No. 1 Rs. 167-2-0 and to petitioner No. 2 Rs. 328-0-0 
as delayed overtime wages payable for a period of six months prior to the filing of 
the application. Respondent No. 1 appealed under s. 17 of the Payment of Wages 
Act to the District Court at Ahmedabad. The District Judge (respondent No. 2) 
set aside the order passed by the Authority and dismissed the application, observing 
in his judgment, as follows :— 


“Decided, July 12, 1955. Special Civil 70. Persons employed in factory to be governed 


e relevant sections run thus: 

4. Hxzemptions.—Notwithstanding anything 
contained in this Act, the provisions of this 
Aot mentioned in the third column of Schedule 
IT shall not apply to the establishments, 
employees and other rsons mentioned 
against them in the second column of the said 
Schedule : 


Provided that the State Government may, 
by notification published in the Offictal Gazetis, 
add to, omit or alter any of the entries of the 
said Schedule subject to such conditions, 
if any, a3 may be specified in such notification 
and on the publication of such notification, the 
entries in either column of the said Schedule 
shall be deemed to: be amended accordingly. 


Approation No. 809 of 1955. 


Factories Act and not by this Aot.—Nothing in 

is Act shall be deemed to apply to any person 
orap pyed in or within the preoinots of a factory 
and. the provisions of the Factories Act, 1948, 
shall, notwithstanding anything in the said 
Act, apply to such person. 

2. Definttions.—... 

(8) “Establishment” means a shop, commer- 
cial establishment, residential hotel, restaurant, 
eating house, theatre, or other place of public 
amusement or entertainment to which this 
Aot applies and includes such other establish- 
ment as the State Government may, by 
notification in the Offictal Gazatte, declare to 
bo, an establishment for the purposes of this 

t; 
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“Roading the definitions of ‘commeroial establishment,’ ‘establishment,’ ‘factory’ and 
‘shop’, I am of the opinion that the workshop maintained by the transport service for the purpose 
of repairing its vehicles cannot be said to be a ‘commercial establishment’ on the ground that it 
is a factory. This sort of factory which is maintained by the Corporation in connection with 
and incidental to the business of plying buses is not contemplated to be excluded from the defini- 
tion of ‘commercial establishment’ under s. 2 (4) of the Bombay Shops and Establishments Act. 
Under s. 2 (8) ‘establishment’ means a shop, commercial establishment, eto. So a ‘commercial 
establishment’ is an ‘establishment.’ I, therefore, hold that the workshop is an establishment 
and a commercial establishment. Section 4 provides for exemptions. According to that section 
‘Notwithstanding anything contained in this Act, the provisions of this Act mentioned in the 
third column of Schedule TI shall not apply to the establishments, employees and other persons 
mentioned against them in the second column of the said Schedule...’ Under the*said schedule 
local authorities are exempted from all the provisions of the Act including s. 70. So, nothing 
in the Act will apply to employees in establishment of local authorities. That geing so the 
respondents will not be entitled to any benefits under the Bombay Shops and Establishments Act, 
1948. They cannot take advantage of s. 70 of the Act also and the result would be that their 
application will fail.” 

The petitioners applied to the High Court under arts. 226 and 227 of the Constitu- 
tion of India to quash the order passed by respondent No. 2. 

The application was heard. 

V. M. Tarkunde, for the petitioner. 

B. G. Thakor, for opponent No 1. 


Suan J. The petitioners were employed by the Ahmedabad Municipal Transport 
Service as Watch and Ward Supervisors. The Ahmedabad Municipal Transport 
Service maintained a repair establishment, which is registered as a ‘factory’ under the 
Factories Act LXIII of 1948. The petitioners were, in the course of their duties, required 
to work within the precincts of that factory. On September 17, 1953, the petitioners 
submitted an application before the Authority under the Payment of Wages Act 
for an order for payment of Rs. 2,646-15-0 being the amount claimed by them 
as delayed wages. The petitioners contended that they were Watch and Ward 
Supervisors working in the factory, and as Supervisors they had to perform day 
and night duty alternately with a recess of only two hours and that the same was 
a condition of their service when holding the post of supervisors. They claimed 
that the period for which they worked was in excess of the maximum period for 
which they were under the law liable to work, and therefore they were entitled to 
overtime wages. 

The petition was resisted by the Municipal Transport Service. The Authority 
under the Payment of Wages Act held that the petitioners were entitled to overtime 
wages, but he held that the payment which they could claim in the application should 
be limited to a period of six months prior to the date of the application. Accordingly 
he awarded to petitioner No. 1 Rs. 167-2-0 and to petitioner No. 2 Rs. 328 as overtime 
wages. 

Apuinst the order passed by the Authority an appeal was preferred under s. 17 
of the Payment of Wages Act to the District Court at Ahmedabad, The appeal 
was a consolidated appeal against the order passed in favour of the two petitioners. 
In appeal the District Court set aside the order passed by the Authority and dismissed 
the application with costs throughout. In the view of the learned District Judge, 
the Ahmedabad Municipal Transport Service was an ‘establishment’ within the 
meaning of £. 4 of the Bombay Shops and Establishments Act, and being an establish. 
mento s local authority, it must be regarded as exempt from the operation of that 
Act. He held on that view that the whole Act including s. 70 did not apply to the 
petitioners, and the petitioners, not being workers within the meaning of the Factories 
Act, were not entitled to claim any overtime wages for work in excess of the period 
specified in s. 59 of the Factories Act. 

It is against that order that this application has been filed under arts. 226 and 227 
of the Constitution of India. By this application the two petitioners have prayed for 
a writ or order quashing the judgment or order of the District Court at 
Ahmedabad and restoring the order passed by the Payment of Wages Authority. 
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In order to dppreciate the contention of the petitioners it is necessary to refer 
to certain provisions of the Payment of Wages Act, the Bombay Shops and Establish- 
ments Act and the Factories Act. The Payment of Wages Act, IV of 1936, 
by 8. 1 (£) applies to persons employed in any factory and to persons employed upon 
any railway by # railway administration. An employee of the specified description 
is, by s. 15, entitled to make a claim before the Authority appointed under the Act 
claiming relief against deduction from wages and delay in payment of wages, and 
the Authority has after holding an inquiry to decide the claim. By s. 17 the order 
- passed by the Authority is made appealable at the instance of the employer to the 
District, Court, if the total amount directed to be paid as wages and compensation 
exceeds Rs,300. The Bombay Shops and Establishments Act provides for regulation of 
conditions of work and employment in shops, commercial establishments, residential 
hotels, restaurants, eating houses, theatres, other places of publicamusement or enter- 
tainment“or other establishments. It sets out machinery for registration of establish- 
ments and imposes limitations as to hours of work and provides for closing hours of 
shops, intervals, rest and weekly holidays. “Establishment” is defined in the Bombay 
Shops and Establishment Act in s. 2(8) as meaning a shop, commercial establishment, 
residential hotel, restaurant, eating house, theatre or other place of public amusement 
or entertainment to which the Act applies and includes such other establishment as 
the State Government may, by notification in the Official Gazette, declare to be an 
establishment for purposes of the Act. ‘Commercial establishment” means accord- 
ing to the Act an establishment which carries on any business, trade or profession 
or any work in connection with, or incidental or ancillary to, any business, 
trade or profession and includes a society but does not include a factory, shop, 
residential hotel, restaurant, eating house, theatre or other place of public amusement 
or entertainment. A “shop” is defined, in so far as the definition is material, as 
including any premises where goods are sold either by retail or wholesale, or where 
services are rendered to customers, but does not include a factory, a commercial 
establishment, residential hotel, restaurant, eating house, theatre or other place of 
public amusement or entertainment. It is evident from the definitions of ‘establish- 
ment,’ ‘commercial establishment,’ and ‘shop’ thatthe Legislature desired to exclude 
factories feom the operation of the Bombay Shops and Establishments Act of 1948. 
The Legislature intended by enacting the Act to make provision regulating condi- 
tions of work, and employment for certain establishments, in the nature of shops, 
commercial establishments, theatres and places of public amusement. The Legislature 
having excluded from the definition of ‘establishment’ factories, persons employed 
in factories would ex facie not be governed by the Bombay Shops and Establishments 
Act and the provisions thereof would not be applicable to employees in factories. 
But by s. 70 of the Act it is provided that nothing in the Bombay Shops 
and Establishments Act shall be deemed to apply to any person employed 
in or within the precincts of a factory and the provisions of the Factories Act shall, 
notwithstanding anything in the said Act (Factories Act), apply to such 
person. By that provision employees employed within the precincts of a factory 
are excluded from the operation of the Act; but the Legislature has directed that 
employees within the precincts of a factory shall be governed by the provisions 
of the Factories Act, notwithstanding anything contained in that Act. The provisions 
of the Factories Act primarily apply to workers as defined in that Act, and a “worker” 
in that Act means a person employed, directly or through any agency, whether for 
wages or not, in any manufacturing process, or in cleaning any part of the machinery 
or premises used for manufacturing process, or in any other kind of work incidental 
to, or connected with, the manufacturing process, or thesubject ofthe manufacturing 
process. The provisions, therefore, of the Factories Act will only apply to persons 
who are required to perform duties in or connected with manufacturing processes 
and not to employees working in a clerical or supervisory capacity. But by s. 70 
of the Bombay Shops and Establishments Act the Legislature has provided that the 
provisions of the Factories Act shall apply to all persons working within the precincts 
ofa factory, that is, the benefit ofthe Factories Act would be available to all persons 
employed within the precincts of a factory whether they are workers or not. 

The petiticners are indisputably employees working within the precincts of a factory, 


1038 THE BOMBAY LAW REPORTER [vou LVII. 


and even though they are not entitled to the benefit of the Bombay Shops and Establish- 
ments Act, 1948, by reason of the provisions of s. 70, they would, unless specially 
excepted, be entitled to the benefit of the Factories Act. But s. 4 of the Bombay 
Shops and Establishments Act exempts certain establishments, employees ahd other 
persons mentioned against them in thesecond column of Sch. II to tHe Bombay Shops 
and Establishments Actfrom theoperationof the Act, or certain provisions thereof. 
Item No.3 of Sch. ILTexempts establishments of local Authoritiesfrom the operation of 
allthe provisions of the Act. TheLegislature by the combined operationof s. 4 and 
Sch. IT desired to exempt from the operation of the Bombay Shops and Establish- 
ments Act establishments oflocal Authorities. The Legislature appears to haveintended 
that the administration of local Authorities should not be required to gonform to 
the requirements of the Act. A local Authority normally performs functions such 
as providing facilities for education, lighting and scavenging streets, supplying water 
and drainage facilities. It is also authorisedto carry oncertain business activities, ` 
such as maintaining transport services, gas works, electricity supply, etc. For 
carrying on these activities, the local authority has to maintain besides its offices, 
stores, workshops, repair services, maintenance units etc. The management and 
operation of these activities appear to be included in the expression ‘establishments’ 
in Sch. II, and to such establishments the provisions of the Bombay Shops and 
Establishments Act do not apply. The workshop of the Ahmedabad Municipal 
Transport Service being a part of the establishment of a local Authority, i.e. the 
rary a MunicipalCorporation, would not be governed by any of the provisions 
of the Act. š 

Tt was urged before us that the expression ‘establishment’ in Schedule II must 
have the meaning assigned to it by the interpretation clause, and a factory not,being 
included in the definition of establishment, the Legislature has not excluded factories 
maintained by local Authorities from the operation of the Bombay Shops and Establish- 
ments Act. It is conceded that the substantive provisions of the Act which aim at 
ameliorating the conditions of employees and which put restriction upon employers 
do not apply to employees in factories, but, it is claimed that by the operation of 
8.70 the employees within the precincts of a factory get the benefit ofthe Factories 
Act. Now, s. 2, which istheinterpretation section, states that in the Act, unless there 
is anything repugnant in the subject or context, the expression ‘establishment’ 
shall have the meaning assigned thereto in sub-s. (8). Ordinarily when the Legislature 
has used the same expression in different parts of a statute, it may be presumed 
that the expression is intended to have the same meaning, and if the expression is 
defined, itis intended to have the meaning assigned thereto in the interpretation clause. 
But in our view it appears to be clear from the diverse items of Sch. I that the expres- 
sion ‘establishment’ was intended to have a wider and a different connotation, from 
the connotation which it has in the interpretation clause. It may be noted that in 
the Act as originally passed the offices of loce] Authorities, the offices of the Central 
Government, the offices of the State Government and the offices of the Bombay 
Port Trust and of certain other bodies were excluded from the operation of the Act 
by enumeration in the Second Schedule. The first part of the Schedule is headed 
‘establishments,’ and thereafter it proceeds to exclude several types of establishments 
and offices. It is evident that the Legislature was of the view that ‘offices’ were 
included in the connotation of the expression ‘establishments’ in Sch. II. But when 
we turn to the definition of the expressions, ‘establishment,’ ‘commercial establish- 
ments,’ and ‘shop,’ it is difficult to accept the view that offices described in the 
Schedule could fall within those definitions. It is true that the local Government 
under notification issued on August 24, 1949; under authority reserved to it by the 
Act has amended the Schedule and has substituted the word ‘establishments’ for 
the word ‘offices’ in items Nos. 1 to 5 of the Second Schedule. But in item No. 6A 
the expression ‘offices’ has been maintained, as offices of the Reserve Bank of India. 
Similarly, in items Nos. 6B, 6C, 6E, 6H, 6I and 6K offices of various bodies are also 
mentioned. Having regard to their nature some at least if not all of those offices 
cannot conceivably be called ‘esteblishments’ within the meaning of the definition. 
It would be difficult to hold that an office of adiplomaticrepresentative of a foreign 
Government (such representative not being a Trade Commissioner or a Consular 
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Officer) can ever be regarded as an ‘establishment’ within the meaning of 
s. 2 (8). Still the Legislature has sought to exclude these offices from the 
operation of the Act enna on the view that they are establishments. If such 
offices were not establishments as contemplated by s. 4 and Sch. II, it was not neces- 
sary to incorporate them in the Scheduletoexclude the operation of the Act to those 
offices. But when the Legislature has chosen to incorporate them in the Second 
Schedule, the apparent discrepancy between the definition clause on the one hand 
and s. 4 and theSchedule on the other can be resolved only ifthe expression ‘establish- 
ment’ in the latter provision has a connotation different from the connotation which 
it has in theinterpretation clause. The Legislature appears to have thought that offices 
of the variogs bodies described in the Second Schedule should not be subject to the 
provision of the Bombay Shops and Establishments Act, and to effectuate that 
object these offices were included in the Schedule. The word ‘offices’ originally 
used in items (i) (ii) (iv) and (v) has also been substituted by the word ‘establishment’ 
so that the establishments of the Central Government, of the State Government 
and of certain other bodies are also exempt from the operation of the Act. That 
amendment in Sch. II appears tohave been made to widen thescope of the exemption 
and not to restrict it. The local Government having substituted the expression 
‘establishments’ for the expression ‘offices’ in items Nos. 1 to 5, it appears that the 
Legislature intended that the offices and other places wherethe activities of thelocal 
Authorities were carried on were not subject to the provisions of the Bombay Shops 
and Establishments Act, and if that view is correct, none of the provisions of the 
Bombay Shops and Establishments Act would apply to offices and other places where 
the activity of the local Authority is carried on. A workshop of the Ahmedabad 
Municipal Transport Service is a part of the establishment of a local Authority and 
the provision of the Bombay Shops and Establishments Act do not therefore 
apply to that workshop. If those provisions do not apply, then, in our judgment, 
relying upon the provision of s. 70 of the Act, it is not open to the petitioners to make 
a claim on the plea that by s. 70 the Factories Act has been so amended as to enable 
them to claim overtime wages, even though under the unamended Factories Act 
they are not entitled to overtime wages. 

_ [The rest of the judgment is not material to the report.] 

“The petitioners have substantially failed on the question that they had sought 
to raise before this Court. They will, therefore, pay the costs ofrespondent No. 1. We 
further modify the order of costs passed by the learned District Judge and direct 
that the parties do bear their own costs in the District Court and in the trial Court. 

Order accordingly. 


APPEAL FROM ORIGINAL CIVIL. 


Bofore the Howble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Desai. 


THE BOMBAY MERCANTILE BANK, LIMITED v. THE ORIOL INDUS- 
TRIES, LIMITED.* 

Indian Companies Aot (VII of 1913), Seo. 89—Negotiable Instruments Act (XXVI of 1881); 
Secs, 26, 27—TheCompaniss Act, 1862 [25° & 26° Victoria, o. 89], Sec. 47+ —Company authorising 
bank to honour cheques drawn by directors of tis managing agents firm on behalf of company 
—Account opened in name of company and specimen signature slip in account opening form 
signed by such dtrectors—Ohegues drawn by directors against bank but signatories not stating 
that they signed on account of or an behalf of company—Suit by company against bank to 
recover amount paid by bank on cheques—Liability of bank to refund amount. 

A company suthorised a bank to honour cheques and other negotiable instruments drawn’ 
accepted or made on behalf of the company by the two directors of its managing agents 


* Decided, August §,1955. O.C.J. Appeal 
No. 128 of 1854: Suit No. 2478 of 1948. 

+The section is as under :— 

“A Promissory Note or Bill of Exchange 
shall be deemed to have been made, accepted, 
or endorsed on behalf of any Company under 
this Act, if made, accepted, or endorsed in 


the Name of the Company by any Person 
acting under the Authority of the Company, 
or if made, accepted, or endorsed by or on 
behalf of or on account of the Company, 
by any Person acting under the Authority of 
the Company.” 
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firm. In the account opening form the name of the account was stated to be the company 
and the form bore the signatures of the two directors of the managing agents firm, who also 
signed the specimen signature slip. The account was accordingly opened in the bank in 
the name of the company and it was stated in the account that the instructions were that 
the acoount would be operated by the two directors jointly. Cheque books were issued by 
the bank to the company. Cheques from these books were drawn by the directors of the 
menaging agents firm but the signatories did not state that they were drawing or signing 
the cheques on account of or on behalf of the company. The cheques were honoured by 
the bank. The company filed a suit against the bank to recover the amount of the cheques 
alleging that as the cheques were not drawn by or on behalf of the company, the cheques 
were improperly honoured by the bank and the bank was, therefore, liable to refund the 
amount of the cheques :— © 
Held, that as the bank had acted bona fide in honouring the cheques and the directors 
who drew the cheques and the bank which had honoured them, had intended thatghe cheques 
were to operate on the company’s account, the bank was protected and could not be held 
liable merely because the cheques did not comply with the formality of stating that they 
were drawn by the company or on behalf of the company or on account of the company. 
Mahony v. East Holyford Mining Oo.}, followed. 
In re, The Now Flemming Spinning d Weaving Company (Ld.) in Liguidation*, distinguished. 
Sadasuk Janki Das v. Sir Kishan Pershad®, referred to. 

Tau Oriol Industries Ltd, (plaintiffs) was incorporated under the Indian 
Companies Act, 1913, on May 16, 1945, and Poddar Chacko & Co, were appoin- 
ted its managing agents. In the firm of the managing agents there were two 
partners: Keshavdeo Poddar and M. J. Chacko. These were also the directors 
of the plaintiffs. On May 21, 1945, a resolution was passed by the plaintiffs for 
opening an account of the plaintiffs with the Bomba y Morcantile Bank Ltd. 
(defendants), which was to the following effect :— 

“Resolved that the banking accounts for the Company be opened with the Imperial Bank 
of India, Fort, Bombay and with the Bombay Mercantile Bank Ltd., Fort, Bombay and that the 
said banks be and they are hereby authorised to honour cheques, bills of exchange and promissory 
notes drawn, accepted or made on behalf of the Company by the managing agents M/s Poddar 
Chacko & Co., by both the directors of the managing agents firm namely Mr. Keshavdeo Poddar 
and Mr. M. J. Chacko and to act on any instructions so given relating to the account whether, 
the samo be overdrawn or not, or relating to the transactions of the Company.” 


Pursuant to this resolution, the plaintiffs on May 28, 1945, opened an account 
with the defendents in the name of “ The Oriol Industries Limited.” Between May 
28, 1945, and July 31, 1945, twenty eight cheques wero drawn by Keshavrao 
Poddar and M.J. Chacko on this account, aggregating to Rs. 28, 882-13-0, and these 
cheques were honoured by the defendants. 

On August 23, 1946, the plaintiffs passed a special resolution for winding up and 

eater one F.P. Rao as liquidator. On September 28, 1948, the plaintiffs, by 
eir liquidator, filed a suit against the defendants to recover Rs. 28, 882-13-0, which 
had been paid on the cheques drawn upon them, contending that as these cheques were 
not drawn by Poddar and Chacko on behalf of the company, the plaintifis were not 
bound and that, therefore, the defendants were liable to pay to them the amount 
which was wrongly debited to their account. On September 25, 1953, the plaint was 
‘amended as a result of the Court holding that the special resolution for winding up 
. was null and void, and the name of the plaintiffs was retained and the name of the 
liquidator was struck off. The suit was heard by Tendolkar J., who passed a decree 
in favour of the plaintiffs for Rs. 20,000. In the course of his judgment, delivered 
on October 8, 1954, his Lordship observed as follows :— 


TENDOLKAR J. Coming next to the merits of the matter, the form which was 
filled in on behalf of the company for opening the banking account shows that the 
the account shall be operate ei by Keshavdeo Poddar and M. J. Chacko but 
it does not indicate that they shall sign on behalf of the company, and the cheques 
that are now challenged are all cheques signed by the two individuals Keshavdeo 
Poddar and M. J. Chacko in their individual capacity and without indicating, on the 


1 (1875) L. R. 7 H. L. 869. 3 (1918) L L. R. 46 Cal. 668, s.c. 21 Bom. 
2 (1879) I. L, R, 4 Bom. 275. L. R. 605, s.c. L. R. 46 I, A. 33. 
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face of the cheques, that they were signed by them on behalf of the company. Is 
the compatiy bound by these cheques as against the bank ‘which honoured them by 
payment ? Section 26 of the Negotiable Instruments Act deals inter alia with the 
capacity to draw a cheque and provides that every person capable of contracting 
can draw a cheque. A person in this context would have included a corporation, but 
the section specifically proceeds to provide as follows : 

“Nothing herein contained shall be deemed to empower a corporation to make, indorse or 
accept such instruments except in cases in which, under the law for the time being in force, they 
are so empowered.” 


Therefore,a corporation can draw a cheque only insofar as it is empowered to do so 
under the law for the time being in force, and to such extent only. Now, the law that 
empowers & company to draw a cheque is to be found in s8. 89 of the Indian Companies 
Act which provides as follows: 

“A bfflof exchange, hundi or promissory note shall be deemed to have been made, drawn 

accepted or endorsed on behalf of a company if made, drawn, accepted or endorsed in the name 
of, or by or on behalf or on account of, the company by any person acting under its authority, 
express or implied.” 
It is clear, therefore, that in order that a bill of exchange should bind a company it 
must be drawn in the name of, or by or on behalf of, or on account of, the company 
by any person acting under its authority, and if it isnot so drawn, obviously it cannot 
bind the company. An attempt was made by Mr. Gamadia to argue that the words 
“ bill of exchange ” in this section do not include cheques because he says that in 
certain sections of the Negotiable Instruments Act, and indeed s. 26 itself to 
which I have referred, bills of exchange and cheques are referred to as separate 
instryments. Now, of course, it is true that bills of exchange are separately enumera- 
ted from cheques in some of the sections of the Negotiable Instruments Act; but it 
does not follow therefrom that cheques are not bills of exchange. Indeed 
“a cheque” is defined in the Negotiable Instruments Act, s. 6, as a bill of 
exchange of a particular kind. Moreover, if a cheque was not included within the 
words “bill of exchange ” in s. 89, a company would not be competent to draw a 
cheque at all because it can only draw a cheque in so far as it is empowered 
by law to do so and there is no other provision of law under which a cheque can be 
drawn on behalf of a company. Therefore, there appears to me to be no substance 
in the plea that s. 89 does not apply to cheques drawn on behalf of a company. 

The provision that in order to bind the company a bill of exchange should be drawn 
in the name of, or by or on behalf of, or on account of, a company was considered 
to be of such importance by the Legislature which enacted the Indian Companies Act 
that in s. 74, sub-s. (2) a penalty is provided if any officer of a company authorises 
tobe signed on behalf of the company any bill of exchange, hundi, promissory note, 
endorsement, cheque etc. in which the name of the company is not mentioned as 
provided by the Indian Companies Act. Having regard to these provisions a Division 
Bench of this Court in the case of In re The New Fleming Spinning & Weaving 
Company (Ld.) in Liquidation? held that the company is not liable on bills 
of exchange which were signed by two of its directors and the secretary but which 
did not show on the face of the bills that they were signed on behalf of the company. 
In that case the Articles of the company provided that the bills of exchange etc. 
may be drawn on behalf of the company by two of its directors and tho seoretary, 
and indeed the bills were signed by the directors and the secretary who described’ 
themselves as such below their signatures, butthey did not purport to sign on behalf 
of the company. It was held that the company was not bound and it was further 
held that no evidence dehors the bill or note was admissible under s. 47 of the 
Indian Companies Act to prove that the company was bound. 

Mr. Gamadia, however, relies on certain observations in a decision of the House 
of Lords in Mahony v. Hast Holyford Mining Oo.2 This was a shareholders action 
against the bank, and the instructions issued to the bank were that the banking 
account shall be operated upon by two out of the three directors who shall sign on 
behalf of the company and the cheque was to be counter-signed by the secretary of 


1 (1879) I. L. R. 4 Bom. 275. 2 (1875) L. R. 7 H. L. 869. 
le R.--85 ? 
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the company. Most of the cheques were properly drawn on behalf of the company 
but some cheques were drawn by two of the directors describing themselves as 
directors and by the secretary, but it was not shown on the face of the cheques that 
they were drawn on behalf of the company. It was held that the amounts had been 
paid bona fide by the bank and the shareholders could not recover from the bank 
the amount of any of these cheques. In respect of the cheques which did not on the 
face of them show that they were drawn on behalf of the company, their Lordships 
took the view that where those who drew and those who honoured the cheques 
intended them to operate on a certain account, no objection could afterwards be 
taken that that account was not specifically mentioned on the face of the cheques. It 
seems to me that in view of the clear language of s. 26 of the Negotiable Ins- 
traments Act read with s. 89 of the Indian Companies Act and the decision of this 
Court in In re The New Fleming Spinning & Weaving Company (Ld.) In Ingquidation, 
it is not possible for mo to take the view that although the cheques may n®t on the 
face of them show that they were drawn for and on behalf of the company the com- 
pany would be bound by the cheques if those who drew and those who honoured the 
cheques intended them to operate on the company’s account. Where the words of a 
statute are plain, it is not permissible to goto case law, and in this particular case the 
Houss of Lords were deciding the case under the Common law as the Bills 
of Exchange Act, 1878, had not then been passed, and Mr. Gamadia has not been 
able to draw my attention to any provision in any Statute in England prior to the 
decision of this case which corresponds to the provisions of s. 26 of the Negotiable 
Instrumentg Act that a company cannot make a negotiable instrument except 
in so far as it is empowered in law to do so. Such a provision is now to be found in 
s.22 of the Bills of Exchange Act in England, butthat Act was enacted only in 1878 
and it may bo that in the absence of such a provision the view that their Lordships 
took was with respect the correct one. But when we have a specific provision that 
a corporation can make a negotiable instrument only in so far as it is empowered in 
law to do so and when that law provides that the company shall be bound only 
if the negotiable instrument is in the name of or by or on behalf of or on account of 
the company, it is not permissible for any Court now to hold that the company is 
bound by any other negotiable instrument. If it were so permissible, the result 
would be that the corporation which is disabled from making a negotiable instru- 
ment except in accordance with law can get over the disability by its own act; and 
surely it cannot be within the competence of any party to get over the statutory 
disability in that manner. It is clear, therefore, that the cheques with which we 
are concerned in this case not having been drawn on the face of them for and 
on behalf of the company do notbind the company and it is not open to the defen- 
dants to plead that in fact they were drawn by or on behalf of the company or 
that parties intended that they were so drawn. 

I next come to the plea that the moneys were in fact used for the benefit of the 
company and therefore the company is bound by the payments. In support of this 
plea Mr. Gamadia has relied on a decision of the Kings Bench Division in B. Liggett 
(Liverpool) v. Barclays Bank!. In this case the bank negligently and contrary to 
instruction paid cheques which had been signed by one director only of the company. 
The cheques were drawn in favour of trade creditors of the company, and in an 
action for money had and received by the company it was held that the bank was 
entitled to stand in the shoes of the creditors to whom they had paid, and as liability 
of the company had not been increased by reason of the payment of the cheques, 
the bank was protected from liability on equitable grounds. Wright J. in his 
judgment points out that reliance has been placed upon the equitable doctrine by 
which a person who had in fact paid the debts of another without authority is allo- 
wed to take advantage of his payment, but this doctrine did not protect purely 
voluntary payments. The learned Judge then proceeds to state that the matter 
must be decided not only on the principles of equity but on the principles of both 
law and equity and proceeds to consider whether the equitable principle should apply 
to the facts of the case. He then refers to the numerous cases which are to be found 


1 [1928] 1 K. B. 48. 
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in the law repofts of unauthorised borrowings by agents on behalfof the principal in 
which it has beenheld that the principal is bound to repay the amount ifhe has bene- 
fited by the borrowings. The learned Judge then points out that if the bank 
honoured the cheques on an overdraft account it would be a case of a borrowing 
and would fall *within the scope of an unauthorised borrowing which has been 
used for the benefit of the principal; but where cheques are honoured against an 
account which is not overdrawn, no question of borrowing arises, but in honouring 
the cheques the bank would be misapplying the credit balance of the customers. 
On that footing the learned Judge held that there is no reason why the equitable 
principle should not be extended to such a case by holding that if the application 
was for disgharging the debts of the customer, the hank should be entitled to a credit 
for such payments. Wright J. finally sums up the position as follows (p. 64) : 

“Under these circumstances I think that the equity I have been referred to ought to be 
extended even in the case where the cheque which was paid was paid out of the oredit balance, 
and was not paid by way of overdraft,so that the banker willbe entitled to the benefit of that 
payment if he can show that that payment went to discharge a legal liability of the oustomer 
The customer in such a case is really no worse off, becasue the legal liability whioh has to be 
discharged is discharged, though it is discharged under circumstances which at Common law 
would not entitle the bank to debit the customer.” 

Mr. Divan for the plaintiffs has not attempted to challenge the authority of this 
decision or to distinguish it, and he concedes that if it can be shown that the cheques 
went towards the discharge of a legal liability of the company the amounts of such 
cheques must be deemed to have been properly debited to the company’s banking 
account and cannot be recovered by the company. I have, therefore, to consider 
the question of fact as to whetherany of these amounts were in fact used for dischar- 
ging fhe legal liabilities of the company. l 

ow, there are several cheques in respect of what may be called the trade debts 

of the company, and there is one cheque for Rs. 20,000 in favour of Mr. M. J. Chacko 
to which I will separately have to refer. In respect of all cheques other than the 
cheque for Rs. 20,000 which are disputed, the case of the defendants is that the 
managing agents had incurred liability for certain preliminary expenses in connec- 
tion with the floating of the company and these oues were drawn in favour of 
the persons to whom these liabilities had been incurred. Rutansi who was a servant 
of the defendant bank but who had been requested by Keshavdeo Poddar to assist 
Chacko in the affairs of the company has given evidence to show that bills were 
received by different parties which had been handed over by Chacko to him and as 
and when Chacko drew cheques he asked Rutansi what the amount was. Rutansi 
told him the amount from the bills; and cheques were drawn in payment of such 
bills. This evidence of Rutansi is corroborated by a large mass of documentary 
evidence which cannot be questioned. When Keshavdeo Poddar retired from the 
co a statement of account was prepared which has been signed by 
. Keshavdeo Poddar and which was putin during the cross-examination of Rutansi by 
Mr. Divan. This statement includes the amounts of all the cheques which are in 
dispute and in addition certain other amounts. This, therefore, confirms the fact 
that these cheques related to liabilities incurred by Poddar Chacko & Oo., 
the managing agent. Now, after the company was formed and commenced business, 
and the certificate o? commencement of business was granted on October 2, 1945, 
it was open to the company to reimburse the managing agents for the amounts 
which they had rightly spent prior to the incorporation of the company and this 
they appear to havedone as evidenced by an entry in the cash book of the company 
under date February 22, 1946, when a sum of Rs. 15,907-11-6 was credited to the 
Managing agents and debited to the expenses account under different heads. These 
entries in the books of account were posted in the ledger and the credit entry is to 
be found in the managing agents account in the ledger, and the corresponding debit 
entries were posted in the ledger in a separate account entitled “‘ Expenses incurred 
for the company by the managing agents.” This ledger gives the details of all the 
expenses and the amounts in respect of every single disputed cheque except the 
cheque for Rs. 20,000., Indeed somebody has put in pencil the number of the 
cheque as against each item. But strangely enough some one at some time has 
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purported to cancel this ledger account by drawing two cross lines*across it in red 
pencil and added the word “ cancelled”. There is no evidence before me as to by 
whom and when this was done, but whosoever did it must have been a very clumsy 
individual indeed, quite ignorant of the method of keeping accounts, because if 
the company’s cash book shows a credit entry of Rs. 15,907-11-6 ahd corresponding 
debit entries for expenses, it was absurd to score out the debit entries from the ledger 
and still to keep intact the corresponding credit entry in the managing agents 
account. It is obviously a clumsy attempt on the part of some one to show that the 
company was not concerned with the payment of these cheques and the cancellation 
apparently must have been made at a time when the company conceived of the 
brilliant idea of holding the bank responsible for these payments. Nopetheless, I 
must treat the entry in the ledger as an existing entry and not as an entry cancelled 
by anybody having authority to do so; and indeed in any event so long as the entry 
in the cash book remains, whether the entry in the ledger is cancelled or Rot makes 
little or no difference. It is clear therefore that the amount of all the cheques except 
the cheque of Rs. 20,000 went to pay the amount which the company was liable to 
pay to the managing agents in respect of expenses incurred by them on behalf of 
the company and indeed they were so debited in the books of the company. There 
can, therefore, be no liability against the bank in respect of these cheques. 


Coming next to the cheque of Rs. 20,000, cl. (2) of the prospectus of the company 
which has been put in on behalf of the plaintiffs in cross-examination of Rutansi 
shows that the company had been formed for the purpose inter alia of starting a 
Woollen Druggets Factory. For the purposes of carrying out this particular object 
of the company, at the meeting of the board of directors held on May 21, 1945, 
the company passed resolution No. 16 which is exh. 3. The resolution recit8s that 
Mr. Chacko had informed the board that he had an ideal place.in view at Satara for 
the Woollen Druggets Factory and it was thereupon resolved that Mr. Chacko be 
paid Rs. 20,000 immediately to pay as impress money to the party concerned and 
to negotiate for the purchase ond the land. It is alleged by the defendant bank 
ee the cheque of Rs. 20,000 was the cheque paid to Mr. Chacko in pursuance of this 
resolution. 


Now, in the first instance, Mr. Divan contends that even if it were proved that the 
cheque was paid to Mr. Chacko in pursuance of this resolution this payment will not 
fall within the ratio of the decision of the Kings Bench Division in B. Liggett (Liver- 
pool). v. Barclays Bank, because the payment did not go towards the discharge 
of a legal liability. There was no liability on the company to pay Chacko and Chacko 
could not have sued the company for enforcing any such payment. Whatever may 
be the merits of that contention, it is unnecessary to go into it because on the facts 
it does not appear to me to be possible to hold that the bank has established ang 
connection between the resolution and this cheque. In the first instance the resolu- 
tion states that the payment should be made immediately. Atthatdate the company 
had no banking account, and unless it was to be supposed that the the directors 
were passing a resolution which they knew to be an idle resolution, one must assume 
that the company had enough cash in its hands to pay Mr. Chacko immediately. 
The resolution does uot contemplate the drawing of a cheque on any banking account, 
and indeed the banking account did not come into existence and was not 
opened till May 28, a week later. The account appears to have been opened with a 
cheque from one A. M. Poddar for Rs. 25,000. This cheque has been debited to 
A, M. Poddar’s account in the ledger of the bank at that date and credited to the 
account of the plaintiffs, and on the date on which the cheque for Rs. 20,000 has been 
debited to the account of the plaintiffs there is a cash credit entry in the account of 
A. M. Poddar for Rs. 20,000. There is nothing to show in respect of what 
A. M. Poddar paid Rs. 25,000 into the account, but for which there would have 
been no money to draw upon,nor is there anything to show from where the cash of 
Rs. 20,000 which is credited in A. M. Poddar’s account came to be credited on the 
very day on which the cheque of Rs. 20,000 was cashed. So far as the evidence about 
the cheque is concerned, we have only the evidence of the cheque itself which shows 
that it is a bearer cheque in favour of M. J. Chacko drawn on. May 28, 1945. 
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Tt purports to have been endorsed at the back by M. J. Chacko, although nobody 
has identified hissignature at the back. Thereis no evidence as to who cashed the cheque. 
Mr. Rutansi stated that Chacko cashed the cheque; but when asked why he said 
so, the only reason he gave was that he said so because a resolution had been passed 
by the company’ on May 21 that Chacko should be paid Rs. 20,000. The fact of 
the payment is therefore not a matter within the knowledge-of Mr. Rutansi nor has 
he deposed to it. All that has been established, therefore, on behalf of the bank is 
two isolated facts: 

(1) That the board of directors resolved on May 21 that a sum of Rs. 20,000 
be paid immediately to Mr. Chacko, and 

(2) Thaf a cheque was drawn in favour of Mr. Chacko for Rs. 20,000 on 

May 28, 1945. 
Now, it must be remembered that Mr. Keshavdeo Poddar who was the managing 
director Of the bank is one of the drawers of this cheque as he was also the chairman 
of the board of directors of the company and nothing could have been easier for 
the bank than to call Mr. Keshavdeo Poddar to prove that this cheque was drawn 
in pursuance of the resolution and handed over to Mr. Chacko; but Mr. Poddar has 
not been called and I must, therefore, draw an adverse inference against the bank 
from that fact. There is, in my opinion, nothing whatever to connect the resolution 
with this cheque except that the amount appears to be identical and the person in 
whose favour the cheque was drawn was the person to whom the amount was to 
be paid under the resolution. The burden of proving that the amount in fact had 
gone for the company’s use or benefit is on the bank when it is established that 
the cheque was not properly drawn and the bank was not entitled to honour it or 
to put it in the company’s account. In my opinion the bank has failed to discharge 
that burden, and that being so, in respect of this cheque the amount of Rs. 20,000 
was wrongfully debited to the account of the company and the bank is liable to 
make it good, 

The amount was paid out of the current account of the plaintiffs with the bank. 
Interest was allowable on this account at 4 per cent. only and therefore the plaintiffs 
will be entitled to interest at that rate from the date when Rs, 20,000 were wrong- 
fully paid, viz. May 28, 1945, till the date of demand, which is February 28, 1946, 
and thereafter at 4 per cent. 

There will, therefore, be a decree in favour of the plaintiffs for Rs. 20,000 with 
interest at } per cent. from May 28, 1945, to February 28, 1946, and thereafter at 
4 per cent. until payment. The defendants to pay the costs of the suit. 


The defendants appealed. The plaintiffs filed cross objections in respect of the 
sum of Rs. 8,882-13-0. 


N. A. Modi, with R. J. Joshi and N. K. Gamadia, for the appellants. 
H. D. Banaji, for the respondents. 


Onacua C. J. This appeal raises a very interesting question relating to the law of 
banking. The responderit company was incorporated on May 15, 1945, and Poddar 
Chacko & Co., were appointed as managing agents. On May 21, 1945, the com- 
pany passed a resolution to open an account with the appellant bank and pursuant 
to that resolution an account was opened on May 28, 1945. Between May 28, 1945, 
and July 31, 1945, twenty eight cheques were drawn on this account aggregating 
to Rs. 28,882-18-0. On August 28, 1946, the company passed a special resolution 
for winding wp and appointed one Rao as liquidator. On September 28, 1948, the 
company by its liquidator filed the present suit from which this appeal arises and 
in the suit the company sought to recover from the bank the sum of Rs, 28,882-13-0 
which had been paid on the cheques drawn upon it. On September 25, 1953, 
the plaint in the suit was amended as a result of the Court holding that the special 
resolution for winding up was null and void. The amendment was to strike out 
the name of the liquidator and to make the suit as if it was instituted by the com- 
pany itself. Mr. Justice Tendolkar passed a decree in favour of the company in 
respect of one cheque for Rs. 20,000 and non-suited the company in respect of the 
other cheques aggregating to Rs. 8,882-13-0. The bank has come in appeal against 
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the judgment of Mr. Justice Tendolkar in respect of the sum of Rs. "20,000 and the 
respondent company has filed cross-objections in respect of the sum of Rs. 8,882-13-0 
in respect of which no relief was given by the learned Judge. 


In limine Mr. Modi has contended that the suit filed by the company was barred 
by limitation, and the contention was that the suit should be deemed to have been 
instituted on September 25, 1963, when the plaint was amended. Mr. Modi says that 
when the suit was filed on September 28, 1948, the liquidator had no authority to 
file the suit, and if the suit was filed on September 25, 1953, it would be clearly barred 
because the cause of action would accrue to the company when it demanded the 
refund of the moneys paid by cheque on February 28. 1946, and that demand 
was refused by the bank. The question whether the suit is barred by limitation or 
not depends upon the provisions of s. 22 of the Indian Limitation Act. That section 
provides : y 

“(1) Where, after the institution of a suit a new plaintiff or defendantis substituted or added, 
the suit shall, as regards him, be deemed to have been instituted when he was so made a party.” 
Therefore, if we take the view that a new plaintiff was substituted in the suit on 
September 25, 1953, then undoubtedly the suit would be barred. But we are inclined 
to take the view that the suit substantially was filed by the company first by its 
liquidator and then by amendment by itself. Therefore this is not a case where a 
new. plaintiff appears on the suit for the first time and limitation has run till he 
appears on the scene. It is unnecessary to elaborate this point because on the 
merits, as we shall presently point out, we are in favour of the appellants, so that 
the a a are entitled to succeed apart from the plea of limitation which they 
have raised. 


Turning first to the important documents in the case, we have in the first place 
the resolution passed by the company on May 21, 1945, and that resolution authorises 
the appellant bank to honour cheques, bills of exchange and promissory notes 
drawn, accepted or made on behalf of the company by the managing agents 
Poddar Chacko & Co., by both the directors of the managing agents’ firm, namely, 
Mr. Keshavdeo Poddar and Mr. M. J. Chacko and to act on any instructions so 
given relating to the account whether the same be overdrawn or not, or relating to 
the transactions of the company. We have then the account opening form where 
the name of the account is stated to be the Oriol Industries Limited and the form 
bears the signatures of Mr. Chacko and Mr. Poddar. They have also signed the 
specimen signature slip and to this form is annexed a copy of the resolution to which 
reference has just been made. We have then the account opened in the appellant 
bank and the account is headed “The Oriol Industries Ltd.” It is stated in the ac- 
count that instructions are that the account will be operated by Poddar and Chacko 
jointly. We have also the entry in the appellant’s book relating to theissue of cheques 
which shows that one cheque book was issued bearing cheques Nos. 4276 to 4300 on 
May 28, 1945, and another cheque book bearing cheques Nos. 4501 to 4524 bearing 
the date June 18, 1945. It is not in dispute that the cheques in suit, 28 in number, 
were all drawn from these two cheque books. The contention of the respondent 
company was that the name of the company did not appear on any of the cheques 
and the cheques were not drawn by or on behalf of the company. It was solely 
on this ground that the respondent company contended that the cheques were 
improperly honoured by the bank and the bank was liable to refund the amount of 
the cheques. A plea of negligence against the bank was made in the plaint, an issue 
was raised at the trial, but that issue was expressly given up by the respondent 
company, and it is pertinent to note that in the plaint there is no averment at all 
of any mala fides against the bank. It is on these facts and these documents that 
the interesting question arisesas to whether a bank which honours a cheque pursuant 
to the instructions issued by a corporation is liable to refund the amount of the 
cheque if the cheque on the face of it, does not purport to have been drawn by the 
company or on behalf of the company or on account of the company. The respon- 
dent company is right when it urges that.when you look at the cheque of Rs. 20,000 in 
respect of which the appellant has preferred this appeal—and that is also true of the 
other cheques—,there is no indication that the cheque was drawn by the respondent 
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company. It i signed by Poddar and Chacko, but the signatories do not state 
that they are drawing or signing this cheque on account of or on behalf of the respon- 
dent company. It is by reason of the form in which the cheque is drawn that the 
respondent company puts forward the contention that the company cannot be 
bound by any négotiable instrument which on the face of it does not make it clear 
that it was drawn by or on account of the company itself. The learned Judge 
accepted this contention of the respondent company, buthe took the view thet there 
was an equitable principle which, in the case of cheques aggregating to Rs. 8,882-13-0, 
came to the relief of the bank, and the equitable principle was thet if it is established 
that the cheques honoured bi y the bank although the cheques were not in proper 
form were in fact utilized for the purpose of discharging the liabilities of the company, 
then equity would prevent the company from recovering the amount from the bank. 
The learned Judge held that to the extent of Rs. 8,882-13-0 the bank had established 
that this amount had in faot been utilized to discharge the liabilities of the company, 
and with regard to Rs. 20,000 the learned Judge held that the bank had failed to 
prove that this amount had also been utilized to discharge the liability 
of the company. Therefore, as pointed out, the learned Judge passed a decree in 
favour of tho e company with regard to this sum of Rs. 20,000. 

Taring io the law on the subject, as we are dealing with a negotiable instrument 
we must first turn to the Negotiable Instruments Act, and s. 26 of the Act provides : 

“Every person capable of contracting, according to the law to which he is subject, may 
bind himselfand be bound by the making, drawing, acceptance, indorsement, delivery and negotia- 
tion of a promissory note, bill of exchange or cheque.” . 

It is then provided : 

“plothing herein contained shall be deemed to empower & corporation to make, indorse or 

accept such instruments except in cases in which, under the law for the time being in force, they 
are so empowered.” 
This provision does not in any way enact any substantive or procedural law with 
regard to the power of a corporation to make, endorse or accept negotiable instru- 
ments. The only effect of this provision is that what is pro vided i in the first para- 
graph of s. 26 should not be construed so as to extend the authority of a company 
to make negotiable instruments. But the law regarding the power of a company 
to make negotiable instruments is to be found in the Companies Act itself and 
not in the Negotiable Instruments Act. Therefore s. 26 really throws no light on what 
the powers of a company are or what limitations there are upon that power to 
make, endorse or accept a negotiable instrument, and therefore we must turn to 
the Companies Act in order to determine what the law is with regard to a company’s 
power to make a negotiable instrument, and that provision is to be found in 
8. 89 of the Companies Act: 

“A bill of exchange, hundi or promissory note shall be deemed to have been TEN drawn, 

accepted or endorsed on behalf of a company if made, drawn, accepted or endorsed in the name of, 
or by or on behalf or on account of, the company by any person acting under its authority, 
express or implied.” 
Therefore, before a company can be bound by a negotiable instrument, two condi- 
tions have to be sause, The negotiable instrument must be made, drawn, accep- 
ted or endorsed in the name of, or by or on behalf or on account of, the company, 
and the person who makes, draws, accepts or endorses the negotiable instrument 
must act under an authority given by the company, although that authority may 
be express or implied. But the first condition makes it clear that the negotiable 
instrument on, the face of it must show that the negotiable instrument has been 
made, drawn, accepted or endorsed by the company. You may have the name of 
the company itself on the negotiable instrument or the person making it may state 
that he has done so on behalf or on account of the company. But the tenor of the 
negotiable instrument must be such that there can be no doubt that itis a negoti- 
able instrament drawn by a company. The same peace is embodied in a sense 
in s. 27 of the Negotiable Instruments Act which provides : 

“Every person capable of binding himself or of being bound, as mentioned in section 26, 
may so bind himself or be bound by a duly authorized agent acting in hie name.” 
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When an agent acts on behalf of his principal in respect of a negotiable instrument, 
he must make it clear that he is acting as an agent and not as the principal. The 
Privy Council had occasion to consider this section in Sadasuk Janki Das v. Sir 
Kishan Pershad,| and they have pointed out that the name of a person or firm 
to be charged upon a negotiable instrument should be clearly st&ted on the face 
or on the back of the document so that the responsibility is made plain and can 
be instantly recognised as the document passes from hand to hand. The funda- 
mental principle underlying the law of negotiable instruments is that as a nego- 
tiable instrument passes from hand to hand, persons dealing with it should have 
no doubt as to who is liable upon the negotiable instrument, and although, as we 
pointed out, the same principle is enunciated in s.27 of the Negotiable Igstruments 
Act, s. 89 of the Companies Act emphasises that principle and makes it clear that 
a company will not be bound in its corporate capacity in respect of a negotiable 
instrument unless that negotiable instrument on the face of it and according to 
its tenor makes it clear that it is a negotiable instrument made, drawn or endorsed 
by the company itself. f 

Now, the principle underlying s. 89 of the Companies Act is so salutary that 
we would be very loath to suggest any exception to that principle. But what must 
be borne in mind in considering s. 89 is that it deals with the liability of a company 
in respect of a negotiable instrument ‘and the law refuses to impose liability on a 
company in respect of a negotiable instrument unless the negotiable instrument 
bears the name of the company itself. It is this principle which was sought to be 
relied upon by the respondent company in respect of the cheques in the suit. It 
was pointed out that the cheques did not indicate that they emanated from the 
company and therefore the company could not be made liable in respect ofthese 
cheques. But what was overlooked—and that is the whole point of the distinction 
that we are going to make in this case between the principle which we have just 
enunciated and the position that arises in appeal before us —was that in the suit 
filed by the company no question arose of the company being liable on these che- 
ques. Far from any such question arising, the company in the suit sought to re- 
cover from the bank moneys which had already been paid by the bank on the 
cheques drawn upon the bank, and as we shall presently point out, a sharp distinc- 
tion must be drawn between a case where a company is sought to be held liable 
on a negotiable instrument and a case where a company is seeking to recover 
moneys already paid by a bank on cheques drawn upon the bank. 

Once again, we must clearly understand the nature of the suit. It is a suit bet- 
ween a constituent and his bank and the constituent is seeking to recover from 
the bank moneys wrongly paid as a result of certain cheques drawn upon the bank. 
The correct principle that would apply to a case like this has been clearly enunciated 
by the House of Lords in a very old case but which, as we shall point out, is still 
good law. The House of Lords case is Mahony v. Hast Holyford Mining Co." and 
the facts of that case are rather striking. Cheques were drawn by the directors of 
a company upon a bank and the cheques were honoured, and it was found that 
the directors had never been properly elected and that they had no authority to 
represent the company, and when the company went into liquidation the Official 
Liquidator filed a suit to recover from the bankers the amount of the cheques. 
The House of Lords held that where those who draw and those who (bona fide) 
honour cheques, intend them to operate on a certain account, no objection can 
afterwards be taken that that account is not specifically mentioned on the face 
of the cheques, and Lord Chelmsford in his speech precisely and succinctly states 
the law as follows (p. 898) : 

“With respect to the objection that the name of the company is not on eight of the cheques 
paid by the bank, and therefore by the Compantes Act, 1862, they are invalid, and the official 
liquidator is entitled, at all events, to the amount of these cheques, the short answer is, that 
although the bankers might perhaps have required that these cheques should be made formally 
correct before they were paid; yet having paid them upon the demand of the only persons whom 


1 (1918) I. L. R. 46 Cal. 668, a.c, L. R. 46 I. A. 88. 
8.c. 21 Bom. L. R. 605, 2 (1875) L. R.7 H. L. 869. 
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they knew as représenting the company in the operations upon the account, there is not the 
slightest pretence for insisting upon the liability of the bank to repay the amount of these cheques 
on the ground of an unauthorized payment of them.” 


Therefore, what is necessary in order to protect the bank is first and foremost that 
the bank must att bona fide and the person drawing the cheque and the person 
honouring the cheque must intend that the cheque was to operate on a certain 
account, and if these conditions are satisfied, then the bank is protected and the 
bank cannot be held liable merely because the cheques did not comply with any 
particular formality. 

Now, when we look at the facts of this case, the conditions laid down in the 
judgment of the House of Lords are amply complied with. As we have pointed out, 
there is no dispute here that the bank acted bona fide. With regard to the 
intention, g the drawer and the drawee to operate on a specific account, the most 
significant piece of evidence is that the cheque books were issued to the respondent 
company andit was on the cheques issued to the respondent company that Poddar 
and Chacko put their signatures and with the help of their signatures obtained 
money from the bank. The persons who drew the cheques were authorised to 
draw them pursuant to the resolution which had been, sent to the bank, and there- 
fore in this case as in the case of the House of Lords the only irregularity was in 
the form of the cheque because the cheque did not state that it was drawn by the 
company or on behalf of the company or on account of the company. If that for- 
mality had been complied with, the respondent company would have no case at 
all. The question is whether in the absence of that formality the respondent com- 
pany can successfully maintain this action. If we come to the conclusion, as indeed 
we dogthat the bank bona fide honoured these cheques intending that these cheques 
were to operate upon the account of the respondent company and honestly 
satisfied that the persons drawing the cheque were duly authorised by the company 
to draw the cheques, then in our opinion the respondent company cannot claim 
to recover the amount of the cheques from the bank. We must once more emphasise 
the fact that this is not a case of absence of authority on the part of the two gentle- 
men who drew the cheques. Want of authority is not pleaded in the plaint. All 
that is pleaded is that by reason of s. 89 of the Companies Act the cheques which 
are negotiable instruments were not drawn by the company or on behalf of the 
company or on account of the company, and therefore the company was not bound 
by the cheques. 

The learned Judge below considered this decision of the House of Lords, but 
he took the view that this decision was given under the Common law and not under 
the Negotiable Instruments Act which had not been enacted in England in 1875 
when this decision was given. With very great respect to the learned Judge, in the 
passage which we have quoted from Lord Chelmsford’s speech, it is clear that he 

as referred to the Companies Act of 1862 and that was the substantive law which 
contained provisions with regard to the liability of a company on a negotiable 
instrument, and we have satisfied ourselves that s. 47 of the English Companies 
Act of 1862 is identical in terms with our s. 89 of the Companies Act. Therefore 
the House of Lords decision was given on a consideration of the provision in the 
Companies Act which makes a company liable on a negotiable instrument, and 
notwithstanding that, provision the House of Lords came to the conclusion that 
under certain circumstances the bank would not be liable to refund the amount 
of the cheque drawn upon the account of the company even though the cheque 
did not purport to be in the name of the company. What is more, two important 
text book writers have expressed their opinion that the statement of the law enun- 
ciated by the House of Lords is still good law in England. Chalmers on Bills of 
Exchange, 12th edn., at page 68 says : 

‘So, too, bankers may be justified in paying cheques out of the funds of a company where 
clearly, by the form of the cheques, the company would not be liable as drawers if they should 
not be paid.” 

Chalmers brings out the distinction between the two classes of cases very clearly 
and emphatically. If the cheque was not in proper form, the company would not 
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be liable on that cheque, but under certain circumstances a banker may be justified 
in paying that cheque out of the funds of the company. Again, Halsbury in Hals- 
bury’s Laws of England, 8rd edn., Vol. VI, at p. 429, states the law as follows : 

“Although documents omitting the name of the company therefore cannot be relied on as 
against the company, moneys paid under them to persons known to repres$nt the company are 
not on that account payable over again.” 


Both Chalmers and Halsbury rely on the decision of the House of Lords in Mahony 
v. East Holyford Mining Co. as authority for these two respective propositions of 
law. Our s.89 of the Companies Act is wholly based upon the English Companies Act, 
and if the House of Lords had construed s. 89 so as not to impose a liability upon 
an honest banker paying a cheque out of the funds of the company, although the 
cheque was not in proper form, wesee no reason why weshould not accept the inter- 
pretation of s. 89 placed upon it by so high an authority as the House of Lords. 

The learned Judge also relied on a inapi of a division bench of this Court 
in In re The New Flemming Spinning & Weaving Company (Ld.) in Liquidation}. © 
In that case, again, the question that arose was whether the company was liable 
on a bill drawn by the treasurer and agent but which bill did not clearly indicate 
that the bill was drawn by the company, and Sir Charles Sargent, Chief Justice, 
and Mr. Justice Bayley held that the company was not liable. Again, with very 
great respect to the learned Judge, he has overlooked the clear distinction 
that this particular case was dealing with the liability of the company in respect 
of a negotiable instrument, and the case that we have to consider is not a case 
where the liability of the company is being determined on a negotiable instrument. 
If that was the case before us, no further argument would have been necessary, 
and the clear decisions both here and in England are that no liability cquld be 
imposed upon a company on a negotiable instrument where the negotiable instru- 
ment was not made clearly by the company itself. 

If we are right in the view that we take, then no question of the application of 
the equitable principle can arise. Both with regard to the cheque for Rs.20,000 in 
respect of which the bank is held liable and also in respect of the other 27 cheques 
aggregating to Rs. 8,882-18-0 irrespective of any equitable principle the bank is 
not liable to refund the amount because it bona fide paid the cheques from the 
account of the respondent company. 

The result, therefore, is that the appeal preferred by the bank must succeed 
and the cross-objections filed by the respondents must fail. The appeal will, there- 
fore, be allowed with costs. Cross-objections dismissed with costs. The suit will 
be dismissed with costs. 

Liberty to the appellants’ attorneys to withdraw the sum of Rs. 500 deposited 
in Court. Undertaking given by the solicitors discharged. 


Appeal allowed 
Cross objections dismissed. 


Attorneys for appellants: Chhatrapati & Co. 
Attorneys for respondents: Mehta Lalji & Co. 


1 (1870) L L. R. 4 Bom. 276. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Desai. 


JETHALAL C. THAKKAR v. R. N. KAPUR*. 


Bombay Securities Contracts Control Act (Bom. VIII of 1926), Secs. 3(4), 6G}—Agresmeni by 
defendant to sell plaintiffs shares within twelve months on the happening of certain event and 
underiaking given by defendant under agreement to purchase shares himaslf on his failure to 
sell these within stipulated time—Fatlure by defendant to sell shares within stipulated time— 
Suit by plaintiff for breach of agreement by defendant to purchase shares himseif—Oontract 
whether a ready delivery contract and onforceable. 

An agreement was arrived at between the plaintiff and the defendant whereby the defendant 
gave an undertaking to the plaintiff to sell off for the plaintiff certain bank shares at a certain 
price par share, within twelve months from the date the bank was converted into a finance 
corporation by sanction of the Court. It was also agreed that if at the end of the twelve 
months the defendant failed to sell off the shares, the defendant would himself take delivery 
of thé’shares and pay the price at which these were agreed to be sold. The defendant failed 
to sell off the shares within the time stipulated in the agreement and the plaintiff filed a suit 
against him claiming damages for breach of the agreement to purchase the shares himself, 
The defendant contended that as the agreement constituted a contract whioh did not satisfy 
the definition of a ready delivery contract under the Bombay Securities Contracts Control 
Act, 1925, it was void under s. 6 of the Act :— 

Held, that at the date when the contract was entered into there was no contract for 
purchase or sale of shares, 

that that contract only came into existence at the end of twelve months when the per- 
formance was either immediate or within a reasonable time, and 

that as the plaintiff was suing the defendant in respect of that obligation, hissuit was not 
rendered bad by reason of the provisions of the Bombay Securities Contracts Control Act, 
aad the contract was valid and enforceable. 

The inclination of every Court must be in favour of validating rather than avoiding a 
contract, and when a law makes a contract void the Court must strictly construe the provi- 
sions of that law. 


Onn R. N. Kapur (defendant) and J. R. Pillani, who were directors of the Inter- 
national Bank of India, Ltd., got certain shareholders of the bank to make an 
application to the District Court at Ahmedabad for sanctioning alteration of the 
objects of the Memorandum of Association of the bank as a finance and investment 
corporation. When this application was pending before the Court, the defendant 
approached one Jethalal C. Thakkar (plaintiff), who held one thousand ordinary 
shares of the bank, and requested him to co-operate with J. R. Pillani in getting the 
bank converted into a finance and investment corporation. On March 19, 1948, 
an agreement was arrived at between the plaintiff and the defendant which was 
recorded by the defendant in a letter anas to the plaintiff in the following terms :— 
. “In view of the assurance you have given me to co-operate with Mr. J.R. Pillani with regard 
to the conversion of the International Bank of India Ltd. into a Finance Corporation, I hereby 
give you the undertaking to sell off for you 1000 (one thousand only) ordinary shares of the 
bank at a price of Ra. 50 per share within 12 months from the date the bank is so converted into 
a Finance Corporation and if at the end of 12 months I have not been able to sell off the same for 
you, I myself will take delivery of the 1000 shares and pay you myself for the same the sum of 
Rs. 50,000 (Rupees Fifty Thousand only) without interest.” 


The defendant failed to sell off the thousand shares within the time stipulated in 


* Decided, August 12, 1955. O. C. J. 
Appeal No. 17 of 1935: Suit No. 1000 of 
1950. 

t. The relevant sections run thus: 

8B. Definitions.—-+-(4) “ready delivery 
contract” means a contract for the purchase 
or sale of securities for performance of which 
no time is specified and which is to be per- 
formed immediately or within a reasona- 
ble time, 

Explanation—The question what is a 
reasonable time is in each particular case 
a question of fact, 

6. Contracts not made subject to rules to 


be void.—Every contract for the purchase 
or sale of securities, other than a ready de- 
livery contract, entered into after a date to 
be notified in this behalf by the Provincial 
Government shall be void, unless the same 
is made subject to and in accordance with 
the rules duly sanctioned under section 5 
and every such contract shall be void unless 
the same is made between members or 
through a member of a recognised stock- 
exchange; and no claim shall be allowed in 
any Civil Court for the recovery of any com- 
mission, brokerage, fee or reward in respect 
of any such contract. 
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the agreement and the plaintiff called upon him to take over the shires and pay to 
the plaintiff Rs. 50,000. On the defendant’s failing to comply with this requisition, 
the plaintiff filed the present suit against the defendant to recover Rs. 33,000 as 
and by way of damages suffered by the plantiff by reason of the breach of the 
agreement committed by the defendant. . 

The suit was heard by Tendolkar J. who dismissed it on January 25, 1955, deli- 
vering the following judgment :— 


TENDOLKAR J. This is a suit for damages for a breach of an agreement to purchase 
certain shares. Prior to May 21, 1945, the plaintiff was the managing director of the 
International Bank of India, Ltd. and he either held or was interested in a large 
block of shares of the said bank. In 1946 one J. R. Pillani acquired a controlling 
interest in the management of the bank and became one of the directors of the bank. 
The defendant also acquired an interest by purchasing a block of shares ang became 
a director of the bank. Thereafter the said Pillani and the defendant got certain 
shareholders to make an application to the District Court at Ahmedabad to sanction 
an alteration in the objects of the Memorandum of Association so as to convert the 
bank into a finance and investment corporation. Pending the application the 
defendant approached the plaintiff with the said Pillani and requested him to co- 
operate in getting the said conversion scheme sanctioned. In consideration of 
this cooperation the defendant passed a letter dated March 19, 1948, in favour of 
the plaintiff in which he undertook to sell off 1000 ordinary shares of the bank 
belonging to the plaintiff at a price of Rs. 50 per share within 12 months from the 
date the bank is so converted into a finance and investment corporation, and the 
defendant further agreed as follows: 

"If at the end of 12 months I have not been able to sell off the same for you, I myself will 

take delivery of tho 1000 shares and pay you myself for the same the sum of Rs. 50,000 only 
without interest.” 
The plaintiff says that he carried out his partYof the said agreement and co-operated 
with Pillani and the defendant in getting the bank converted into a finance and 
investment corporation, and on August 11, 1948, the bank was converted into 
‘Vasant Investment Corporation Ltd.’; but the defendant failed to procure a 
purchaser for the 1,000 shares within-»the period of 12 months that was allowed and 
became liable to purchase them himself at Rs. 50 per share. The plaintiff values 
the said shares at Rs. 17 per share and claims as damages Rs. 33,000 being the diffe- 
rence between the agreed price of Rs. 50 per share and the market price of Rs. 17 
per share. 

The defendant by his written statement, apart from defences on the merits with 
which it is not necessary to deal in the view that I take of a preliminary issue, raised 
a plea that in so far as the agreement is an agreement for the sale of shares it is void 
by reason of the provisions of the Bombay Securities Contracts Control Act, 1925. 
The issue raised in this regard is issue No. 1 and I directed that the issue should be 
tried as a preliminary issue as the trial of the case on the merits would have taken a 
considerably long time, as it is disputed that the plaintiff cooperated with the defen- 
dant and the said Pillani or carried out his part of the agreoment and it is even 
disputed that he possessed 1000 shares to sell. 

Now, the position with regard to this issue appears to me quite clear. Section 6 
of the Bombay Securities Contracts Control Act, 1925, provides that every contract 
for the purchase or sale of securities, other than a ready delivery contract, entered 
into after a date to be notified in this behalf by the Provincial Government shall be 
void, unless the same is made subject to and in accordance with the rules duly 
sanctioned under s. 5. Section 4 of the Act provides for the recognition of a stock 
exchange and s. 5 provides for the making of rules by the stock exchange, subject 
to the sanction of the Provincial Government, for regulation and control of transac- 
tion in securities. The effect, therefore, of s. 6 is that except in the case of a ready 
delivery contract every contract for the purchase or sale of securities has to be 
effected in accordance with the rules and regulations of a recognised stook exchange ; 
and unless the contract in suit is a ready delivery contract, obviously the contract 
is void, because it is admittedly not entered into in accordance with the rules and 
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regulations of fhe Bombay Stock Exchange. Now “a ready delivery contract” 
is defined in s. 3(4) as follows : 

“ʻA ready delivery contract’ means a contract for the purchase or sale of securities for per- 
formance of which no time is specified and which is tobe performed immediately or within a 
reasonable time.”* ’ 


In order, therefore, that a contract should be a ready delivery contract two con- 
ditions must be fulfilled : 

(1) that no time is specified for its performance, and 

(2) the contract is to be performed immediately or within a reasonable time. 
Now, it is quite obvious that in so far as the agreement relates to the liability of 
the defendant to procure a purchaser of these shares within a period of 12 months, 
that is not an agreement of sale between the plaintiff and the defendant; and if the 
plaintiff bad chosen to sue on a breach of that agreement, the position might have 
been possibly different. But what the plaintiff in the plaint seeks to enforce is the 
conditional agreement of the defendant to purchase the shares himself at Rs. 50 per 
share, the condition being that for a period of 12 months from the date when the 
bank is converted into a finance and investment corporation he has not been able to 
procure another purchaser for the said shares at the same price. With regard to this 
conditional agreement, obviously it is impossible to hold that it is to be performed 
immediately or within a reasonable time, because the time for performance only arises 
at the expiration of a period of 12 months and that too not from the date of the 
agreement but beginning from the date on which the bank is converted into a finance 
and investment corporation ; nor can it be said of this agreement that no time is 
specified for its performance because it is to be performed after a period of 12 months 
from ¢he date the bank is to be converted into a finance and investment corporation. 

Mr. Bhatt for the plaintiff has contended that since the contract is conditional, 
after the condition is fulfilled the contract becomes a contract for ready delivery. 
It appears to me to be impossible to put any such interpretation on the contract. 
The contract sued upon is a contract of March 19, 1948, and the validity of the con- 
tract is to be determined as of that date. No fresh contract comes into existence 
at the expiration of the period of 12 months from the date when the bank is conver- 
ted into a finance and investment corporation. The obligation under the contract 
of March 19, 1948, to purchase the shares no doubt arises upon the non-fulfilment 
of the obligation to procure a purchaser for the shares within a period of 12 months 
from the date of the conversion; but from that fact it appearsto me to be impossible 
to proceed to hold that the agreement is for the sale of these shares for ready delivery 
after the condition on which alone the defendant is liable to purchase the shares is 
fulfilled. In my opinion, therefore, in so far as the agreement relates to the liability 
of the defendant to. purchase the shares, it is a contract for sale of securities other 
than for ready delivery and is covered by the provisions of the Securities Contract 
Control Aot, 1925, and the agreement sued upon is, therefore, void. 

I, therefore, answer issue No. 1 in the affirmative. ; 

The result, therefore, is that the suit fails and shall be dismissed with costs. 

The plaintiff appealed. 


P. N. Bhagwati, with K. §. Cooper, for the appellant. 
N. A. Mody, with J. M. Thakore, for the respondent. 


Cuaaua C. J. This appeal raises a short and interesting question as to the construc- 
tion and legality of a contract. The respondent, who was the defendant in the. suit, 
contended that the contract dated March 19, 1948, on which the plaintiff filed the 
suit was void by reason of the provisions of the Bombay Securities Contracts 
Control Act, Act VIII of 1925. The learned Judge accepted that contention and 
dismissed the suit. 

The inclination of every Court must be in favour of validating rather than avoiding 
a contract, and when a law makes a contract void, the Court must strictly 
construe the provisions of that law. The contract came to be entered into under 
the following circumstances. One Pillani wanted to convert the International Bank 
of India, Ltd. into a finance corporation and he wanted the sanction of the District 
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Court for the purpose, and he wanted the co-operation of the plaintéff in this behalf 
and the defendant was asked to approach the plaintiff to give his assistance. The 
plaintiff agreed to give his assistance, and, as the plaintiff was the holder of 1000 
ordinary shares of the International Bank of India, the agreement in suit was arrived 
at and the operative part of the agreement dated March 19, 1948, is to the followi 
effect: It is signed by the defendant and he gives an undertaking to the plaintiff 
to sell off for him, the plaintiff, 1000 ordinary shares of the bank at a price of Rs. 50 
per share within 12 months from the date the bank is converted into a finance corpora- 
tion, and if at the end of 12 months the defendant has not been able to sell off the 
shares for the plaintiff, he himself will take delivery of the 1000 shares and pay the 
plaintiff himself for the same the sum of Rs. 50,000 without interest. As the defen- 
dant failed to sell off the thousand shares within the time stipulated; the plaintiff 
filed the suit claiming damages on the strength of this contract. 

The Bombay Securities Contracts Control Act, 1925, defines a ready delivery 
contract as a contract for the purchase or sale of securities for the performance of 
which no time is specified and which is to be performed immediately or within a 
reasonable time. The contention of the plaintiff was that this was a ready delivery 
contract. The contention of the defendant on the other hand was that this was a 
contract which did not satisfy the definition of a ready delivery contract, and it is 
common ground that if the contract is not a ready delivery contract, it comes within 
the mischief of s. 6 of the Act and is void. Therefore the question that we have to 
consider and determine is whether the contract in suit is a ready delivery contract 
bearing in mind the definition given in the Act. The definition is very simple and 
very clear. If there is a contract for the purchase or sale of securities, then in that 
contract no time mustbe specified for its performance andthe contract must be per- 
formed immediately or within a reasonbale time. The test therefore we håve to 
apply is first whether this is a contract for the purchase or sale of securities and 
whether it is to be performed within a spscified time or whether no time is specified 
in the contract and the contract is to be performed immediately or within a reasonable 
time. It will be noticed that the obligation undertaken by the defendant under the 
contract was to sell for the plaintiff his thousand shares at a price of Rs. 50 per share 
within 12 months from the date when the bank was converted into a finance corpora- 
tion. He then promised in the case of the first event not taking place to take delivery 
of the thousand shares himself and pay the plaintiff the sum of Rs. 50,000. The 
plaintiff is not suing the defendant on the first part of the contract. He is suing 
the defendant on the second part which has come into operation by reason of the 
fact that the defendant has failed to get the shares sold. It is clear on a plain reading 
of this contract that no obligation attached with regard to the purchase of these 
shares on the part of the defendant until the contingency contemplated occurred after 
the lapse of 12 months. A clear distinction must be borne in mind between a case 
where there is a present obligation under a contract and the performance is postponed 
to a later date, and a case where there is no present obligation at all and the obliga- 
tion arises by reason of some condition being complied with or some contingency 
occurring. 

The contract before us falls into the second category. At the date when the cont- 
ract was entered into there was no present obligation with regard to the purchase 
or sale of these shares. It was definitely not a case where a present obligation having 
been created the parties agreed to postpone the performance. The parties intended 
and made their intention clear by the language of the contract itself that there was 
no obligation upon the defendant to purchase these shares until the contingency 
contemplated took place. The question therefore is whether when there is no present 
obligation at the date of the contract to purchase or sell shares, can it be said that 
this is a contract for the purchase or sale of shares which comes within the mischief 
of the Act? A very simple test that can be applied to this contract is this. Can 
it be said that on March 19, 1948, there was a contract of purchase or sale 
of shares? If one were to put that question, the answer is obvious. There was 
no such contract. In fact it could not even be said on March 19, 1948, that there 
ever would be such @ contract. Whether there would be such a contract or not 
would depend entirely on what happened at the end of the year. If the defendant 
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succeeded in getting the plaintiff's shares sold there -would be no such contract. 
The learned Judge, with respect, is right when he says that in order to determine 
whether a contract is void or not we must look at the date when the contract was 
entered into, ang that is exactly the’ test we are applying. If at the date when the 
contract was entered into there was no contract of sale or purchase of shares, it is 
impossible to suggest that at that date the contract was void because it came within 
the mischief of the Act. The obligation contingently undertaken by the defendant 
to purchase the share only ripened into a perfect obligation atthe end of the yeat 
when the contingency took place. Therefore it is only at the end of the year that 
there was a contract of purchase or sale, and when we look at the terms of that 
contract at the end of the year it is clear that-the contract was’ to be performed 
immediately or, within a reasonable. time. : The contract would definitely have come 
within the mischief of the Act if the parties had provided ‘that after the contingency 
occurred the performance was to be postponed for a particular time. But that the 
parties have not provided. , Therefore the intention of the parties was that there was 
to be a contract for the purchase or sale of shares on the occurring of a contingency, 
and as soon as the obligation ripened and a contract subsisted between the parties, 
that contract was to be performed immediately or within a reasonable time. 


Contingent contracts are an interesting species of contracts over which learned 
authors have devoted lot of time and thought, and there is a very striking pussago 
in Salmond and Williams on Contracts, 2nd edn., p. 53: 


“What, then, does the expression conditional obligation GaN mean? The true answer 
would seem to be that a conditional obligation is not in truth a real obligation at all;it is merely 
the chance or possibility or potentiality of'an obligation. The only real obligations are those 
which are absolute. But the chance or possibility or potentiality of an obligation is itself called 
an obligation by way of anticipation or prolepsis, and is distinguished from a genuine or absolute 
obligation by the qualifying epithet ‘conditional’, A conditional obligation, in other words 
is a quasi-obligation consisting in the chance or possibility that a real obligation may already 
exist or may come into existence in the future. The fulfilment of the condition ia the trans- 
formation of this potentiality into ies balan the failure of the condition is the 
failure of this chance to become a fi x oe a a 


Therefore, the obligation aiden = the parties was only in the realm of poten- 
tiality. There was no certainty that the potentiality would become an actuality. 
It depended upon the lapse of one year and the defendant not being in a Poe 
to sell the shares of the plaintiff. It was only when that happened that the 

tiality contemplated by the parties became an actuality. Theretare it wo ano not 
be true to say at all that at the date when this contract was entered into there was 
any complete obligation undertaken by the defendant to purchase the shares, and the 
contract of purchase or sale contemplated by the Bombay Act is a contract where 
there is a complete obligation to purchase or sell shares. Mr. Mody has in the first 
place contended that the contract consists of two promises and both promises were 
given at the date when the contract was entered into, and if the second promise 
offends against the Bombay Act, then we must hold the contract to be void. There 
is a clear fallacy in this argument. At the date of the contract there were no‘two 
promises. There was one promise to sell the shares of the plaintiff. The other 
promise was contingent upon the first not being carried out. The defendant might 
never have been called upon to perform the second promise if the first promise 
was fulfilled, and therefore it would be erroneous to suggest either that there were 
two promises given by the defendant at the date of the contract or two obligations 
undertaken by him. The alternative argument advanced by Mr. Mody is that 
there are two alternative promises and again therefore one must judge of the validity 
of the contract at the date when it was entered into. Again there is a fallacy in 
this argument. It is not true to suggest that there are two alternative promises 
in the contract. Two alternative promises would mean that the promisor would 
have the right and the option to decide which of the two alternative promises he 
should discharge. But the promisor had no such option. He had to discharge 
the firat promise. Only if he failed to do that that he had to discharge the second 
promise. Therefore, again, that is not a proper test to apply to this contract. 
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Mr. Mody then contended that in-this contract the time of performance is mentioned. 
There is a specific time and the time is a year after the contract was entered into, 
and therefore according to him the contract does not satisfy the definition of a ready 
delivery contract given in the Bombay Act. When the definition speaks of a time 
specified for the purpose, it clearly means that the contract must la} down the time 
when it is obligatory upon the promisor to perform the contract. But when we 
start with this position that there is no obligation to perform at all at the date of 
the contract, it is impossible to contend that at that date there was a specified time 
prescribed in the contract for its performance. The question of the time for perfor- 
mance only arose after the lapse of one year when the obligation, as we have pointed. 
out, ripened or was perfected, and when one asks oneself the question «What was 
the time for performance at that date ?”, the only answer to that question can be 
that the time for. performance was immediate performance or within a reasonable 
time. 

In our opinion, therefore, with respect to the learned Judge, he was in error when he 
looked upon this agreement as constituting a contract for purchase or sale of shares. 
In our opinion, at the date when it was entered into there was no such contract and. 
that contract only came into existence at the end of 12 months when the performance 
was either immediate or within a reasonable time. As the plaintiff is suing the defen- 
dant in respect of that obligation his suit is not rendered bad by reason of the provi- 
sions of the Bombay Act and the contract in our opinion is valid and enforceable. 

The result is that the appeal succeeds and the decree passed by the learned Judge: 
will be set aside. The suit will be remanded back for trial on the other issues. The 
respondent must pay the costs of the appeal. 

Liberty to the appellant’s attorneys to withdraw the sum of Rs. 500 deposited. 


in Court. 
Appeal allowed.. 


Attorneys for appellant: Amarchand & Mangaldas. 
Attorneys for respondent: Tyabji, Dayabhai & Oo. 


CRIMINAL REFERENCE. 





Before Mr. Justice Shah and Mr. Justice Vyas. 
THE STATE v. NEMCHAND PASHVIR PATEL.* 

Bombay Sales Tax Act (Bom.ILI of 1953)—Criminal Procedure Code (Act V of 1898), Sec.195(1)— 
Indian Penal Code (Act XLV of 1860), Sec. 471— Offence under s. 471, I. P.C., of fraudulently’ 
or dishonestly using as genuine a forged document in proceedings before Sales Tax Officer— 
Whether Court can take cognizance of such offence without complaint in writing of Sales Taz 
Offtter—-Sales Tax Officer whether a Court within s. 195 (1)(c), Cr. P.-C. 

The Sales Tax Officer appointed under the Bombay Sales Tax Act, 1953, is a Court within 
the ‘meaning of s. 195(1)(c) of the Criminal Procedure Code, 1898. 

The Sales Tax Act confers jurisdiction to decide questions relating to revenue upon officers: 
specially and exclusively empowered to decide them. The Sales Tax:Officer, having been’ 
invested with powers which are the normal attributes of a Court or a Tribunal authorised 
to adjudicate upon a disputed question of law or fact relating to rights of citizens, can be 
regarded as a Revenue Court within'the meaning of s. 193 (1) (c) of the Criminal Procedure 
Code. 

Punamchand Maneklal, In: ret, referred to. 


NEMCHAND and two others (accused), who wero partners of the United Match: 
Corporation, were charged with having committed an offence under s. 471 read 
with ss. 467 and 34 of the Indian Penal Code. They were also charged for an offence 
under s. 420 read with s. 34 of the Indian Penal Code. The prosecution alleged that 
when the Sales Tax Officer called upon the accused to produce their account books, 
in order to pass an assessment order about the sales tax payable by the United Match 
Corporation, the accused dishonestly and fraudulently produced before the Sales 

* Decided, August 8, 1955. Criminal Bombay, in Case No. 5 of 1955. 


Reference No. 89 of 19353, made by L. P. 1 (1914) I. L. R. 38 Bom. 642, s.c. 16 
Pendse, Additional Sessions Judge, Greater Bom. L. R. 446, F.B. 
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Scott C. J., who delivered the judgment of the full bench, observed that (p. 651): 

“The term ‘Revenue Court’ is not in general use but it has been used occasionally by local 
legislatures in this country in connection with the decision of questions relating to revenue by 
officers specially and exclusively empowered to decide them.” 

He further pdinted out that (p. 652): 

“inquiries conducted according to the terms of judical procedure under Chapter FV of 

the Income Tax Act and execution proceedings under Chapter V... are proceedings in a Revenue 
Court.” 
That the Sales Tax Officers under the Bombay Sales Tax Act, 1953, are authorised 
to decide questions relating to revenue cannot be denied, and the jurisdiction of 
other Courts to deal with those questions has been expressly excluded by s. 29 of 
that Act. Itis clear, therefore, that the Sales Tax Act confers jurisdiction to decide ques- 
tions relating to revenue upon officers specially and exclusively empowered to decide 
them. The Sales Tax Officer, having been invested with powers which are the normal 
attributes of a Court or a Tribunal authorised to adjudicate upon disputed questions 
of law or fact relating to rights of citizens must be regarded as a Revenue Court 
within the meaning of s. 195 (1) (c) of the Criminal Procedure Code. The trial of 
the three accused for the offence under s. 471 read with s. 467 and s. 34 of the Indian 
Penal Code without a complaint in writing by the Sales Tax Officer or by some other 
Court to which he was subordinate was therefore without jurisdiction, and the pro- 
ceedings taken against the three accused in that behalf must be quashed. The order 
of commitment for the charge under s. 471 read with s. 467, Indian Penal Code, 
recorded by the learned Presidency Magistrate, 16th Court, Bombay, must also be 
quashed. 

Imust, however, be pointed out that the Presidency Magistrate committed the 
three accused to stand their trial for offences under s. 471 read with s. 467 and 8.34 
of the Indian Penal Code and also under s. 420 read with s. 34 of the Indian Penal 
Code. Quae the charge under s. 471 read with s. 467 the proceedings are without 
jurisdiction. But the committal of the acoused for trial for an offence under s. 420 
of the Indian Penal Code is not without jurisdiction. Section 420 is not one of the 
sections mentioned in s. 195 of the Code of Criminal Procedure. A complaint 
for an offence under s. 420, Indian Penal Code, may be lodged by any person. The 
offence being cognizable, the police may. investigate the offence and lodge a charge 
sheet in a Court competent to enquire and try the offence. The order of committal 
of the three accused for the offence under s. 420 read with s. 34 of the Indian Penal 
Code, therefore, cannot be interfered with by us. Itis unfortunate that neither in the 
Court of the Presidency Magistrate, nor in the Court of Session, objection to the 
trial of the acoused for the offence under s. 471 read with s. 467 of the Indian Penal 
Gode was raised before evidence for the prosecution was led and the accused were 
examined. 

As we hold that there has been proper committal of the acoused in respect of the 
offence under s. 420 of the Indian Penal Code, we have the option to direct the 
learned Judge and the jury to proceed with the trial in respect of the offence under 
3. 420 read with s. 34 of the Indian Penal Code or to quash the proceedings. As 
however evidence in respect of the charge under s. 471 read with s. 467 of the 
Indian Penal Code has already been led before the jury on a substantive charge, we 
think it proper to exercise our powers under s. 561A of the Criminal Procedure 
Code and. we direct that the proceedings from the stage of empanelling the jury 
before the Additional Sessions Judge, Bombay, be quashed, and that the Sessions 
Court do proceed to try the three accused before a fresh jury for the offence under 
s. 420 read with s. 34 of the Indian Penal Code. 


Order accordingly, 
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CRIMINAL APPELLATE. 





Before Mr. Justice Ohainant and Mr. Justice Gokhale, 
THE STATE v. HABIB SULEMAN.* 
Criminal Procedure Code (Act V of 1898), Seos. 233, 226—Charges, how to be framed by Sessions 

Judges and Magistrates—Sesstons Judges whether bound to frams charge in same terms as 

charge drawn up by committing Magistrate—Practice. 

. Under s. 233 of the Criminal Procedure Code, 1898, ‘a separate charge or bead of charge 

should be framed for each distinct offence. Where it is intended to charge an acoused 

` person in the alternative with having committed one or the other offence, separatealternative 
charges should be framed. The form in which charges should be framed is form No. 28 in 

Schedule V to the Code. The charge should also contain the particulars referged to in 

ss. 221, 222 and 223, : ' 

A Sessions Judge is not bound to frame the charge in the same terma in which it has been 
drawn up by the committing Magistrate. 

Onn Habib Suleman (accused No. 1) and his maternal uncle Ismail (accused No. 6) 
were convicted under s. 304 Part I of the Indian Penal Code for causing the death of 
one Hyderali, The prosecution story was that there was a longstanding enmity between 
accused No. 1 and his father and Fatto Mahomed and Gulam Mahomed. This enmity 
resulted in several cases of assault and there were several criminal cases between 
the parties. Proceedings for taking security for keeping good behaviour were also 
instituted against both the parties. On Novémber 1, 1954, when Fatte: Mahomed 
and Gulam Mahomed were returning to their room at about 4-45 p.m. the accused, 
who were sitting in the room of Mehru (accused No. 2), came out and threw stones 
atthem. The accused pursued them and gave them some blows with spears. Gulam 
Mahomed went inside one of the rooms while Fatte Mahomed jumped down from a 
balcony and ran away. While he was running away he met the deceased Hyderali 
and then they walked towards their chawl. The accused pursued them and Fatte 
Mahomed ran away ‘and concealed himself in a room. Hyderali was assaulted with 
spears by the accused and some other persons and he died on the spot as a result of 
the injuries received by him. Shortly thereafter the police came there and they 
recorded the complaint of Fatte Mahomed in which he implicated the accused as 
being two of the assailants of Hyderali. Accused No. 1 also lodged a counter com- 
plaint in which he alleged that he had been beaten by six persons, including Fatte 
Mahomed, Gulam Mahomed and Hyderali. As Fatte Mahomed, Gulam Mahomed 
and accused No. 1 had injuries on their persons, they were sent for treatment to the 
Civil Hospital. After completing the investigation the police. sent up a charge- 
sheet against eight persons including the accused. The accused were put up. for 
trial before the 3rd Extra Additional Sessions Judge at Ahmedabad, who framed the 
following charge against the accused :— 

“I, Shri K. M. Bhatt, IIL Extra Addl. Sessions Judge, Ahmedabad, hereby charge you 
accused Nos. 1. Habib Suleman, 2. Mehru Petha, 3.: Toga Kachra, 4. Mohmad Toga, 5. Mohmad 
Ibrahim, 6. Ismail Bija, 7. Sidique Khanisa and 8, Abdulla Parbat as under :— 

That you on or about the Ist day of November 1954, you all the accused along with Umer 
Toga and Joseph Toga were members of an unlawful assembly the common object of which was 
to assault and to belabour and murder Fatehmahmad Mussa, Gulam Mussa and Haidarali Nur- 
mahmad and in prosecution of that common object you were armed with spears and you acoused 
Ismail was also armed with a Tamanchs and further in prosecution of the said common objeot 
you committed the offence of rioting and voluntarily caused hurt to Gulam Mammad and further 
in prosecution of the said common object you assaulted Haider and Fatehali and you acoused 
No. 1 Habib Suleman and No. 6 Ismail Bija did commit murder of Haidarali and you accused 
Nos. 2, 7 and 8 also caused injuries with spears ‘to Haidarali and further you accused No. 1 
Habib Suleman ‘and No. 6 Ismail Bija voluntarily caused hurt to Fatehmahomed and Gulam 
Mahmad with spears and thereby you accused committed the following offences. 

Accused Nos. 1 and 6 under sections 148, 302, 324, 324, 302, 324-149, LP. Code. 


* Decided, July 12, 13, 1965. Oriminal Bhatt, 8rd Extra Addl. Sessions Judge, at 
Appeal No. 281 of 1955, from the order of Ahmedabad, in Sessions Oase No. 87 of 1954. 
convictions and sentences passed by K, M, : 
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succeeded in getting the plaintifi’s shares sold there would be no such contract. 
The learned Judge, with respect, is right when he says that in order to determine 
whether a contract is void or not we must look at the date when the contract was 
entered into, and that is exactly the test we are applying. If at the date when the 
contract was entered into there was no contract of sale or purchase of shares, it is 
impossible to suggest that at that date the contract was void because it came within 
the mischief of the Act. The obligation contingently undertaken by the defendant 
to purchase the shares only ripened into a prefect obligation at the end of the year 
when the contingency took place. Therefore it is only at the end of the year that 
there was a contract of purchase or sale, and when we look at the terms of that 
contract at the end of the year it is clear that the contract was to be performed 
immediately or within a reasonable time. The contract would definitely have come 
within the mischief of the Act if the parties had provided that after the éontingenoy 
occurred fhe performance was to be postponed for a particular time. But that the 
parties have not provided. Therefore the intention of the parties was that there was 
to be a contract for the purchase or sale of shares on the occurring of a contingency, 
and as soon as the obligation ripened and a contract subsisted between the parties, 
that contract was to be performed immediately or within a reasonable time. 

Contingent contracts are an interesting species of contracts over which learned 
authors have devoted lot of time and thought, and there is a very striking passage 
in Salmond and Williams on Contracts, 2nd edn., p. 53: 

“What, then, does the expression conditional obligation really mean? The true answer 
would seem to be that a conditional obligation is not in truth sreal obligation at all; it is merely 
the chance or possibility or potentiality of an obligation. The only real obligations are those 
whioh are absolute. But the chance or possibility or potentiality of an obligation is itself called 
an obligation by way of anticipation or prolepsis, and is distinguished from a genuine or absolute 
obligation by the qualifying epithet ‘conditional.’ A conditional obligation, in other words, 
is a quasi-obligation consisting in the chance or possibility that » real obligation may already 
exist or may come into existence in the future. The fulfilment of the condition is the trans- 
formation of this potentiality into actuality. Conversely, the failure of the condition is the 
failure of this chance to become & fact.” 


Therefore, the obligation undertaken by the parties was only in the realm of poten- , 
tiality. There was no certainty that the potentiality would become an actuality. 
It depended upon the lapse of one year and the defendant not being in a position 
to sell the shares of the plaintiff. It was only when that happened that the poten- 
tiality contemplated by the parties became an actuality. Therefore it would not 
be true to say at all that at the date when this contract was entered into there was 
any complete obligation undertaken by the defendant to purchase the shares, and the 
contract of purchase or sale contemplated by the Bombay Act is a contract where 
there is a complete obligation to purchase or sell shares. Mr. Mody has in the first 
place contended that the contract consists of two promises and both promises were 
given at the date when the contract was entered into, and if the second promise 
offends against the Bombay Act, then we must hold the contract to be void. There 
is a clear fallacy in this argument. At the date of the contract there were no two 
promises. There was one promise to sell the shares of the plaintiff. The other 
promise was contingent upon the firstnot being carried out. Thedefendant might 
never have been called upon to perform the second promise if the first promise 
was fulfilled, and therefore it would be erroneous to suggest either that there 
were two promises given by the defendant at the date of the contract or two 
obligations undertaken by him. Tho alternative argument advanced by Mr. Mody 
is that there are two alternative promises and again therefore one must judge 
of the validity of the contract at the date when it was entered into. Again there 
is a fallacy in this argument. It is not true to suggest that there are two alter- 
native promises in the contract. Two alternative promises would mean that the 
promisor would have the right and the option to decide which of the two alternative 
promises he should discharge. But the promisor had no such option. He had to 
discharge the first promise. Only if he failed to do that that he had to discharge 
the second promise. Therefore, again, that is not a proper test to apply to this 
contract. 
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Mr. Mody then contended that in this contract the time of performance is mentioned. 
There is a specific time and the time is a year after the contract was entered into, 
and therefore according to him the contract does not satisfy the definition of a ready 
delivery contract given in the Bombay Act. When the definition speaks of a time 
specified for the purpose, it clearly means that the contract must lay down the time 
when it is obligatory upon the promisor to perform the contract. But when we 
start with this position that there is no obligation to perform at all at the date of 
the contract, it is impossible to contend that at that date there was a specified time 
prescribed in the contract for its performance. The question of the time for perfor- 
-mance only arose after the lapse of one year when the obligation, as we have pointed 
out, ripened or was perfected, and when one asks oneself the question “what was 
the time for performance at that date 1”, the only answer to that queStion can be 
that the time for performance was immediate performance or within a reasormable 
time. 6 

In our opinion, therefore, with respect to the learned Judge, he was in error when he 
looked upon this agreement as constituting a contract for purchase or sale of shares. 
In our opinion, at the date when it was entered into there was no such contract and 
that contract only came into existence at the end of 12 months when the performance 
was either immediate or within a reasonabletime. As the plaintiff is suing the defen- 
dant in respect of that obligation his suit is-not rendered bad by reason of the provi- 
sions of the Bombay Act and the contract in our opinion is valid and enforceable. 

The result is that the appeal succeeds and the decree passed by the learned Judge 
will be set aside. The suit will be remanded back for trial on the other issues. The. 
ss pre must pay the costs of the appeal. 

iberty to the appellant’s attorneys to withdraw the sum of Rs. 500 deposited 
in Court. y 
Appeal allowed. 

Attorneys for appellant: Amarchand & Mangaldas. ; 

Attorneys for respondent: Tyabji, Dayabhai & Co. 
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CRIMINAL REFERENCE, 


Before Mr. Justice Shak and Mr. Justice Vyas. 


THE STATE v. NEMCHAND PASHVIR PATEL.* 

Bombay Sales Tax Act (Bom.1II of 1953)—Criminal Procedure Code (Act V of 1898), Sec.195(1)— 
Indian Penal Code (Act XLV of 1860), Sec. 471—— Offence under s. 471, I. P.C., of fraudulently 
or dishonestly using as genuine a forged document in proceedings before Sales Tax Officer— 
Whether Court can take cognizance of such offence without complaint in writing of Sales Taw 
Officer—Sales Tax Officer whether a Court within s. 195 (1)(c), Cr. P. C. 

The Sales Tax Officer appointed under the Bombay Sales Tax Act, 1958, is a Court within 
the meaning of s. 195(1) of the Criminal Procedure Code, 1898. 

The Sales Tax Officers have jurisdiction to decide questions relating to revenue by officers 
specially and exclusively empowered to decide them. The Sales Tax Officers, having been 
invested with powers which are the normal attributes of a Court or a Tribunal authorised 
to adjudicate upon a disputed question of law or fact relating to rights of citizens, can be 
regarded as a Revenue Court within the meaning of s. 195 (1) (c) of the Criminal Procedure 
Code. 

Punamchand Maneklal, In ret, referred to. 

Nemcwanp and two others (accused), who were partners of the United Matoh 
Corporation, were charged with having committed an offence under s. 471 read ` 
with ss. 487 and 34 of the Indian Penal Cods. They were also charged for an offence. 
under s. 420 read with s. 34 of the Indian Penal Code. The prosecution alleged that 
- when the Sales Tax Officer called upon the acoused to produce their account books, 
in order to pass an assessment order about the sales tax payable by the United Match 
Corporation, the accused dishonestly and fraudulently produced before the Sales 

* Decided, August 8, 1965. Criminal Bombay, in Case No. 5 of 1955. 


Reference No. 59 of 1955, made by L. P. 1 (1914) I. L. R. 88 Bom. 642, s.c. 16 
Pendse, Additional Sessions Judge, Greater Bom. L. R. 446, F.B. 
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Tax Officer a forged declaration which they knew or had reason to believe was a 
forged declaration and thereby induced the Officer to give rebate of tax. 


The Presidency Magistrate, 16th Court, Bombay, committed the accused to the 
Court of Sessiong for Greater Bombay, to stand their trial for the two offences. The 
trial commenced before the Sessions Judge and a common jury. After the whole 
evidence’ was recorded and the Public Prosecuter had addressed the jury and when 
the defence counsel was addressing the jury, it occurred to the Sessions Judge that 
a complaint by the Sales Tax Officer was necessary before he could take cognizance 
of the case under s. 195 (Z) (c) of the Criminal Procedure Code. The Sessions Judge 

-who was of the view that the Couct was not entitled to take cognizance except ona 

complaint in writing of the Officer, made the present reference to the High Court, 
recommending that the committal order passed by the Magistrate should be quashed 
as being, without jurisdiction. 

The reference was heard. 


H. M. Ohokshi, Government Pleader, for the State. 
No appearance for the accused. 


Sman J. This is a reference made by the Additional Sessions Judge for Greater 
Bombay, recommending that the committal of the three accused to the Court of 
Sessions to stand their trial for offences under s. 471 read with s. 467 and s. 34 of 
the Indian Penal Code and under s. 420 read with s. 34 of the Indian Penal Code 
‘be quashed. 


, Tha Presidency Magistrate, 16th Court, Bombay, committed the three accused 
to the Court of Sessions for Greater Bombay to stand their trial for two offences, 
The first offence, according to the prosecution, was committed by the three accused 
between September 15, 1953, and November 27, 1953, in that they in furtherance 
of the common intention of all fraudulently or|dishoneatly used as genuine a document 
to wit, a declaration, in proceedings before a Sales Tax Officer exercising the powers of | 
a Collector under the Bombay Sales Tax Act and thereby committed an offence 
under s. 47] read with s. 467 and s. 34 of the Indian Penal Code. Thesecond offence, 
according to the prosecution, was that between September 15, 1953, and November 
27, 1953, the three acoused, in furtherance of the common intention of all, cheated 
one Shatikumar R. Modi, Sales Tax Officer, by producing before him a false declara- 
` tion in certain proceedings for assessment of sales tax and H dishonestly induced 

the officer to grant rebate of tax amounting to Rs. 74-7-0, and thereby committed an 
offence under s. 420 read with s. 34 of the Indian Penal Code. 


The three acoused claimed to be jtried before the Sessions Court and a common 
jury was empannelled for their trial. Evidence of the prosecution witnesses was 
led and the statements of the accused also were recorded. While the Public Prose- 
cutor was addressing the jury, it ocourred to the learned Judge that the charge 
framed against the accused was in respect of an offence which fell within the terms 
of s. 195 (Z) (c) of the Code of Criminal Procedure and in the absence of acom- 
plaint from the officer before whom the declaration was produced or givenin evi- 
dence, the trial was without jurisdiction. The learned Judge heard the Public Prose- 
cutor and counsel appearing for the accused on that question and he made this 
reference recommending that the committal order passed by the Presidency Magis- 
trate should be quashed as being without jurisdiction. 


It is the case for the prosecution that the three accused, who are partners of the 
United Match Corporation, were called upon by the Sales Tax Officer, Bombay, to 
produce their account-books in proceedings relating to assessment for salos tax pay- 
able by the United Match Corporation. The accused produced before the Sales Tax 
Officer one Udhar Nondh Book among other documents and exh. H, a bill, along 
with a declaration purporting to be signed by a purchaser. The Sales Tax Officer 
relied upon the declaration which accompanied exh. H and gave rebate of Rs.74-7-0. 
It is the case for the prosecution that the declaration was a forged declaration and 
the accused knowing or having reason to believe that the declaration was forged 

La R67, £ 
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dishonestly and fraudulently presented it before the Sales Tax Officér and thereby 
induced him to give rebate oftax and committed an offence unders. 471 read with 
8. 467 and s. 34 of the Indian Penal Code and also an offence under s. 420 read with 
g. 34 of the Indian Penal Code. 

Now, s. 195 of the Code of Criminal Procedure provides, in so far ‘as it is material 
for this reference, in sub-s. (Z) that: 

“No Court shall take cognizance... 

(c) of any offence described in section 468 or punishable under section 471,... [of the Indian 
Penal Code], when such offence is alleged to have been committed by a party to any proceeding 
in any Court in respect of a document produced or given in evidence insuch proceeding, except . 
on the complaint in writing of such Court, or of some other Court to which sugh Court is 
subordinate.” | 
Sub-section (2) provides that : å 

“In clauses (b) and (c) of sub-section (1), the term ‘Court’ includes a Civil, Revenue or 

Criminal Court, but does not include a Registrar or Sub-Registrar under the Indian Registration 
Act, 1877.” 
Section 195 evidently debars a Court from taking cognizance of certain offences 
when they are alleged to have been committed by a party to any proceeding in any 
Court in respect of a document produced orgiven in evidence, except on the complaint 
in writing of such Court. In the present case, a charge for offences under 8. 471 
read with s. 467 and s. 34 of the Indian Penal Code was framed against all the three 
accused, and the pravamen of the charge was that the three accused, who were 
parties to a proceeding before the Sales Tax Officer, had produced a forged document 
in that proceeding. The question that falls then to be determined is whether the 
Sales Tax Officer is a Court within the meaning of s. 195, sub-s. (1). ° 

Evidently, a Sales Tax Officer is not a civil or a criminal Court. The learned 
Sessions Judge has held that the Officeris a Revenue Court. The Bombay Sales Tax Act 
(III of 1953) authorises' the State Government, by s. 3, to appoint a person to be a 
Collector of Sales Tax for carrying out the purposes of the Act. The powers of the 
Collector may be delegated to officers appointed under rules framed under the Act. 
It is undisputed that the powers of the Collector of Sales Tax under s. 3 had been 
‘delegated to S. R. Modi, the Sales Tax Officer, before whom the three accused had 
produced the declaration with exh. H. Section 13 of the Sales Tax Act imposes 
upon every registered dealer and every other dealer whose turnover of sales or 
turnover of purchases the Collector has reason to believe exceeds the limits specified 
in s. 5 of the Act when required by notice to do so a duty to furnish returns. Section 
14 enables the Collector to assess the amount of tax payable by dealers on the returns 
so made, and in the absence of correct returns, he is entitled to make a best judgment 
assessment. For carrying out his duties, the Collector is by s. 23 of the Act authorised 
to call upon dealers to produce before him accounts, and documents, and to furnish - 
information, relating to the stocks of goods, and purchases, sales and deliveries of 
goods, by the dealer and other information, relating to his business. By s. 28, the 
Collector has the same powers as are vested in Courts inrespect of affidavits, 
summoning and enforcing the attendance of any person and examining him on 
oath, compelling the production of documenta and issuing commissions for the exa- 
mination of witnesses. Against the order of the Collector assessing the amount 
of tax payable, an appeal lies to the prescribed authority. 

Now, s. 195 (2) of the Criminal Procedure Code defines the expression “Court” 
as including a Revenue Court. The functions of the Sales Tax Officer are pre-emin- 
nently connected with the assesment and collection of revenue due to the State 
as sales tax, and for that purpose, the officer is entitled to exercise powers which 
are normally exercisable by a Court. Thatis expressly so provided by s. 28 of the 
Sales Tax Act. In a full bench judgment of this Court in Punamchand Maneklal, 
In ret. it was held that 

“An Income-Tax Collector is a Revenue Court within the meaning of that term as used in 
clauses (b) and (c) of section 195 of the Criminal Procedure Code, 1898.” 


1 (1914) L L. R. 88 Bom, 642, 5.0. 16 Bom. L. R. 446, F.B. 
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Scott C. J., wo delivered the judgment of the full bench, observed that (p. 651): 

“The term ‘Revenue Court’ is not in general use but it has been used occasionally by local 
legislatures in this country in connection with the decision of questions relating to revenue by 
officers specially and exclusively empowered to decide them.” 

He further pointed out that (p. 652): 

“inquiries conducted. according to the terms of judical procedure under Chapter IV ‘of 

the Income Tax Act and execution proceedings under Chapter V... are proceedings in a Revenue 
Court.” 
That the Sales Tax Officers under the Bombay Sales Tax Act, 1953, are authorised 
to decide questions relating to revenue cannot be denied, and the jurisdiction of 
other Cousts to deal with those questions has been expressly excluded by s. 29 of 
that Act. It is clear, therefore, that the Sales Tax Officers have jurisdiction to decide 
questiong relating to revenue by officers specially andexclusively empowered to decide 
them. The Sales Tax Officer, having been invested with powers which are the normal 
attributes of a Court or a Tribunal authorised to adjudicate upon disputed questions 
of law or fact relating to rights of citizens must be regarded as a Revenue Court 
within the meaning of s. 195 (7) (c) of the Criminal Procedure Code. The trial of 
the three accused for the offence under s. 471 read with s. 457 and’s. 34 of the Indian 
Penal Code without a complaint in writing by the Sales Tax Officer or by some other 
Court to which he was subordinate was therefore without jurisdiction, and the pro- 
ceedings taken against the three accused in that behalf must be quashed. The order 
of commitment for the charge under s. 471 read with s. 467, Indian Penal Code, 
ae by the learned Presidency Magistrate, 16th Court, Bombay, must also be 
quashed. 

It must, however, be pointed out that the Presidency Magistrate committed the 
three accused to stand their trial for offences under s. 471 read with s. 467 and 8.34 
of the Indian Penal Code and also under s. 420 read with s. 34 of the Indian Penal 
Code. Quae the charge under s. 471 read with s. 467 the proceedings are without 
jurisdiction. But the committal of the accused for trial for an offence under s. 420 
of the Indian Penal Code is not without jurisdiction. Section 420 is not one of the 
sections mentioned in s. 195 of the Code of Criminal Procedure. A complaint 
for an offence under s. 420, Indian Penal Code, may be lodged by any person. The 
offence being cognizable, the police may investigate the offence and lodge a charge 
sheet in a Court competent to enquire and try the offence. The order of committal 
of the three accused for the offence under s. 420 read with ‘s. 34 of the Indian Penal 
Code, therefore, cannot be interfered with by us. Itisunfortunate that neither in the 
Court of the Presidency Magistrate, nor in the Court of Sessions, objection to the 
trial of the accused for the offence under s. 47] read with s. 467 of the Indian Penal 
Code was raised before evidence for the prosecution was led and the accused were 
examined, i 

As we hold that there has been proper committal of the accused in respect of the 
offence under s. 420 of the Indian Penal Code, we have the option to direct the 
learned Judge and the jury to proceed with the trial in respect of the offence under 
s. 420 read with s. 34 of the Indian Penal Code or to quash the proceedings. As 
however evidence in respect of the charge under s. 471 read with s. 467 of the 
Indian Penal Code has already been led before the jury on a substantive charge, we 
think it proper to exercise our powers under s. 561A of the Criminal Procedure 
Cod: and we direct that the proceedings from the stage of empanelling the jury 
before the Additional Sessions Judge, Bombay, be quashed, and that the Sessions 
Court do proceed to try the three accused before a fresh jury for the offence under 
s. 420 read with s. 34 of the Indian Penal Code. 


i Order accordingly. 


4 
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CRIMINAL APPELLATE. 





Before Mr, Justice Chainant and Mr. Justices Gokhale. 
THE STATE v. HABIB SULEMAN.* ° 
Oriminal Procedure Code (Act V. of 1898), Secs. 233, 226—Oharges, how to be framed by Sessions 

Judges and Magistrates—Sessions Judges whether bound to frame charge in same terms as 

charge drawn up by committing Magtstrate—Practics. 

Under s. 233 of the Criminal Procedure Code, 1898, a separate charge or head of charge 
should be framed for each distinct offence. Where it is intended to charge an accused 
person in the alternative with having committed one or the other offence, separate alternative 
charges shpuld be framed. The form in which charges should be framed is form No. 28 in 
Schedule V to the Code. The charge should also contain the particulars referred to in 
ss. 221, 222 and 223, * 

A Sessions Judge is not bound to frame the charge in the same terms in which it has been 

_ drawn up by the committing Magistrate. 

` Ona Habib Suleman (accused No. 1) and his maternal uncle Ismail (accused No. 6) 
were convicted under s. 304 Part I of the Indian Penal Code for causing the death of 
one Hyderali. The prosecution story was that there was a longstanding enmity between 
accused No. 1 and his father and Fatte Mahomed and Gulam Mahomed. This enmity 
resulted in several cases of assault and there were several criminal cases between 
the parties. Proceedings for taking security for keeping good behaviour were also 
instituted against both the parties. On November 1, 1954, when Fatte Mahomed 
and Gulam Mahomed were returning to their room at about 445 p.m. the accused, 
who were sitting in the room of Mehru (accused No. 2), came out and threw sjones 
atthem. The accused pursued them and gave them some blows with spears. Gulam 
Mahomed went inside one of the rooms while Fatte Mahomed jumped down from a 
balcony and ran away. While he was running away he met the deceased Hyderali 
and then they walked towards their chawl. The accused pursued them and Fatte 
Mahomed ran away and concealed himself ina room. Hyderali was assaulted with 
spears by the accused and some other persons and he died on the spot as a result of 
the injuries received by him. Shortly thereafter the police came there and they 
recorded the complaint of Fatte Mahomed in which he implicated the accused as 
being two of the assailants of Hyderali. Accused No. 1 also lodged a counter com- 
plaint in which he alleged that he had been beaten by six persons, including Fatte 
Mahomed, Gulam Mahomed and Hyderali. As Fatte Mahomed, Gulam Mahomed 
and acoused No, 1 had injuries on their persons, they were sent for treatment to the 
Civil Hospital. After completing the investigation the police sent up a charge- 
sheet against eight persons including the accused. The accused were put up for 
trial before the 3rd xtra Additional Sessions Judge at Ahmedabad, who framed the 
following charge against the accused :— f 

“I, Shri K. M. Bhatt, II Extra Addl. Sessions Judge, Ahmedabad, hereby charge you 
acoused Nos. 1. Habib Suleman, 2. Mehru Pethe, 3. Toga Kachra, 4. Mohmad Toga, 5. Mohmad 
Ibrahim, 6. Ismail Bija 7. Sidique Khanisa and 8. Abdulla Parbat as under :— 

That you on or about the lst day of November 1954, you all the accused along with Umer 
Toga and Joseph Toga were members of an unlawful assembly the common object of which was 
to assault and to belabour and murder Fatehmahmad Mussa, Gulam Mussa and Haidarali Nur- 
mahmad and in prosecution of that common object you were armed with spears and you acoused 
Ismail was also armed with a Tamancha and further in prosecution of the said common object 
you committed the offence of rioting and voluntarily caused hurt to Gulam Mammad and further 
in prosecution of the said common object you assaulted Haider and Fatehali and you accused 
No. 1 Habib Suleman and No. 6 Ismail Bija did commit murder of Haidarali and you accused 
Nos. 2, 7 and 8 also caused injuries with spears to Haidarali and further you accused No.1 
Habib Suleman [and No. 6 Ismail Bija voluntarily caused hurt to Fatehmahomed and Gulam 
Mahmed with spears and thereby you accused committed the following offences, 

Accused Nos. 1 and 6 under sections 148, 302, 324, 324, 302, 324-149, I.P. Code. 


* Decided, July 12, 13, 1955. Criminal Bhatt, 3rd Extra Addl. Bessions Judge, at 
Appeal No. 281 of 1955, from the order of Ahmedabad, in Sessions Case No. 87 of 1954. 
convictions and sentences passed by K. M. 
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Acoused No&. 2, 3, 4, 6, 7 and 8 committed offences under sections 148, 324, 302-149, 324-149, 
I.P. Code. 
And I hereby direct that you be tried by me for the said offences.” X 


Accused Nos, 1 and 6 pleaded not guilty. Accused No. 1 admitted his presence 
at the time of tħe incident but he denied that he had assaulted Hyderali and alleged 
that he himself had been beaten by Hyderali, Fatte Mahomed, Gulam Mahomed and 
some other persons. hie 

The charge for the offence of murder was tried with the aid of jury who unani- 
mously returned a verdict of guilty against the two accused under s. 304 Part I, 
Indian Penal Code. The other charges were tried by the Judge with aid of the same 
jurors sitting as assessors. He did not agree with the opinions expressed by the 
assessors fhat the two accused were also guilty of the other offences punishable 
under as. 148 and 324 of the Indian Penal Code with which they were charged and 
accordivfly he acquitted them on these charges. He, however, accepted the verdiot 
of the jury and convicted both the accused under s. 304 Part I, Indian Penal Code, 
and sentenced them to undergo rigorous imprisonment for seven years. The remain- 
ing accused were acquitted. 2 


Accused Nos. 1 and 6 appealed to the High Court. 


B. G. Thakor, for the appellants-accused. 
H. M. Chokshi, Government Pleader, for the State. 


CHAINANI J. [His Lordship after stating the facts proceeded :] 

The charge framed by the learned Judge is defective in several respects. There 
were, 8 accused in this case. The prosecution case was that these 8 accused 
were members of an unlawful assembly and that in prosecution of the common ob- 
ject of that assembly they had committed several offences. The learned trial Judge, 
however, framed only one charge and the facts alleged by the prosecution in respect 
of all the offences are mentioned in one paragraph. This has created confusion and 
even the points of determination have not been correctly drawn up by the learned 
Judge. For instance the charge states that all the accused were armed with spears 
and that one of them, accused No. 6, was also carrying a pistol. Point No. 4 of 
the points which according to the learned Judge arose for determination, is as 
follows : “Whether they were armed with dangerous weapons like spears? ” There is 
no reference in it to a pistol. From the charge framed by the learned Judge, it is 
also difficult to make out with what specific offences any particular accused was 
(9 


the charge, “thereby the accused committed the following offences: Accused Nos. 1 and 
6 under ss. 148, 324, 302, 324, 302 & 324-149, Indian Penal Code.” Itis not clear 
why s.324 had been mentioned twice in thecharge. It is also not quite clear whether 
the charge under s. 324 read with s. 149 is for causing injuries to Gulammahomed, 
Fatte Mahommed or Hyderali. As I have pointed out, the two appellants were 
charged both under s. 302 and s. 302 read with s. 149, Indian Penal Code. Evidently 
the intention was to charge them under s. 302 read with s. 34 or in the alternative 
under s. 302 read with s. 149, Indian Penal Code. If this was the intention, it 
. should have been made clear by framing two alternative charges. 

Section 233 of the Code of Criminal Procedure provides that for every distinct 
offence of which any person is accused, there shall be a separate charge. A separate 
charge or head of charge should therefore be framed for each distinct offence. Where 
it is intended to charge an acoused person in the alternative with having committed 
one or the other offence, separate alternative charges should be framed. The form 
in which charges should be ed is form No. 28 in Schedule V to the Code. The 
charge should also contain the particulars referred to in ss. 221, 222 and 223. 

Similar defects have been noticed by us in other cases. We would, therefore, 
advise all Sessions Judges and Magistrates to devote their personal attention to this 
matter and see that the charges are framed properly, both in order to enable the 
prosecution to know precisely what facts they have to prove and also in order to 
give the acoused a clear notice of the case he has to meet. It may here be obser- 


ed. ; i 
With regard to the two appellants, accused Nos. 1 and 6, it is stated at the end of 
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ved that a Sessions Judge is not bound to frame the charge in thé same terms in 
which it has been drawn up by the committing Magistrate. Under s. 226 the 
Sessions Court has the power to alter or modify the charge framed by the com- 
mitting Magistrate in such manner as it deems proper. . { 

[The rest of the judgment is not material to this report.] 


r 


CRIMINAL APPLICATION. 


Before ths Hon'ble Mr. M. C. Ohagla, Chief Justios, and Mr. Justice Dasai. 
PURSHOTTAMDAS GOVINDJI HALAI v. B. M. DESAT.* ` 

Indian Incoms-tav Act (XI of 1922), Sec. 46 (2)—Oonstitution of India, arts, 14, 225-Bombay 
City Land-Revenue Act (Bom. II of 1876), Seo. 13—Bombay City Land-Revenus (Second 
Amendment) Act (Bom. XLVII of 1954)—Bombay Land Revenue Code (Bom. V of 1879), Sec. 
157-—~Whether 8. ‘46(2) of Indian Income-taw Act offends against art. 14—Haquality with 
regard to procedure under art, 14—Procedure contemplated under art, 14—-Applicabiltty of 
art. 22. 

Section 46(2) of the Indian Income-tax Act, 1922, does not offend against art. 14 of the 
Constitution of India, 

Article 14 of the Constitution does not require that all laws should be similar or that all 
lawa should have universal application. What art. 14 requires is that if any discrimination 
is made in the application of the law as between a citizen and a citizen, there must be some 
reasonable basis available for justifying such a discrimination. It is not that art. 14 prevents 
classification. Far from preventing classification it pormits classification, provided the 
classification is based on some reasonable principle. s 

Under arb. 14 of the Constitution equality before the law does not only mean equality 
before substantive law, but also equality with regard to procedure. But the procedure that 
is contemplated is procedure with regard to trial of criminal offences where different procedure 
applied to the same class of acoused may result in one procedure depriving one set of acoused 
of substantive rights of relief and defence. If one procedure does not permit an accused 
to have a fair and impartial trial or if it does not permit him to put forward his defence 
properly or deprives him of other important procedural rights which are guaranteed to him 
under the Criminal Procedure Code, then such a deprivation would result in the matter 
falling under art. 14. 

The State of West Bengal v. Anwar Alt Sarkar! and Suraj Mall Mohta & Co. v. A. V. Visvae 
natha Sastri’, distinguished. 

Erimmal Ebrahim Hajes v. Collector of Malabar’, diasented from, 
Shree Meenakshi Mills Lid. v. Sri A. V. Visvanatha Sastrit, referred to. 

Article 22 of the Constitution of India only applies to a case of a person who is arrested 
for having committed an offence or having taken part in an activity prejudicial to the interest 
of the State or of the public. The article does not apply and cannot apply where arrest 
is neither for having committed an offence nor for having acted prejudicially to the interest 
of the publio or of the State. 

The State of Punjab v. Ajaib Singh®, followed. 


One Govindji (assessee), who was the sole proprietor of a business known as Indestro 
Sales & Service Co. carried on in Bombay, was assessed to income-tax in the sum 
of Rs. 40,178-4-0 for the assessment years 1943-44 to 1947-48 and 1951-52 by the 
3rd Income-tax Officer, C-1 Ward, Bombay. The assessee failed to pay the amount 
and the Income-tax Officer issued to B.M. Desai, the Additional Collector of Bombay 
(respondent No. 1), a recovery certificate under s, 46(2) of the Indian Income-tax 
Act, 1922, for recovery of the amount. On February 1, 1954, a notice of demand 
under s. 13 of the Bombay City Land Revenue Act, 1876, was sent to the assessee 
by respondent No. 1. The assessee failed to pay the amount and on March 24, 
1954, respondent No. | issued a warrant of attachment and attached the goodwill 
and tenancy rights of the shop of Indestro Sales & Service Co. Respondent No. 1 


* Decided, August 24, 1956. Criminal 3 (1954) 26 I. T. R. 509. 
Application No. 806 of 1955. 4 [1955] 1 8. 0. R. 787, 
d [1952] 8. C. R. 284. & [1953] 8. C. R. 254, 

2 [1965] 18.0. R. 448. 
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thereafter issd a proclamation of sale on January 15, 1955, in respect of the afore- 
said premises and on March 30, 1955, sold the right, title and interest of Indestro ` 
Sales & Service Co. in the premises. The sale did not realise the full amount which 
the assessee was liable to pay, and on June 7, 1955, respondent No. 1 issued a notice 
to the assessee@ under s. 13 of the Bombay City Land Revenue Act requiring the 
assessee to appear before him in person and show cause why he should not be appre- 
hended and confined to civil jail. On June 17, 1955, the assessee showed cause, but 
as respondent No. 1 was not satisfied with the cause shown by the assesses, respondent 
No. 1 on June 30, 1955, issued a warrant of arrest under s. 13 of the Bombay City 
Land Revenue Act on the assessee. On July 1, 1955, the assessee was arrested and 
committed to civil jail. 

Purshoftamdas (petitioner), who was the son of the assessee, applied to the High 
Curt under art. 226 of the Constitution of India and s. 491 of the Crimirfal Procedure 
Code, ier alia for an appropriate writ or order for quashing the warrant of arrest 
issued by respondent No. 1 and for a writ of habeas corpus. A rule was issued by 
the High Court and the State of Bombay and the Union of India (respondents Nos. 2 
and 3) were made parties. 


The rule was heard. 


Pra E. Shah, with M. P. Daya, 8. R. Mehta and M. H. Shah, for the sssessee- 
tenu. : 
G. N. Joshi, with Little & Co., for opponent No. 1. 
G. N. Joshi, with A. A. Mandgi, Assistant Government Pleader, for opponent No. 2. 
N. A. Palkhivala, with N. K. Petigara, for opponent No. 3. 


Cwaana C. J. The assessee is the father of the petitioner and he was assessed 
to income-tax in the sum of Rs, 40,178-4-0. He failed to pay the amount, and on 
April 10, 1951, a certificate was issued by the Income-tax Officer certifying under 
s. 46(2) of the Indian Income-tax Act that this amount was due by the assessee, and 
the certificate was sent to the Collector who is respondent No. 1. On February 1, 
1954, the Collector sent a notice of demand to the assessee. The assessee failed to 
pay the amount and thereupon the Collector issued a warrant of attachment on 
March 24, 1954. Proclamation of sale was issued on February 25, 1955, and on 
March 30, 1955, the Collector sold the properties of the assessee which had been 
attached, which were the tenancy. rights and the goodwill in the firm of Indestro 
Bales & Service Company, of which the assessee was the sole proprietor. The sale 
did not realise the full amount which the assessee was liable to pay. On June 7, 
1955, the Collector issued a notice upon the assessee to show cause why he should 
not be arrested. On June 17, 1955, the assessee showed cause, and not being satis- 
fied with the cause that was shown by the assessee, the Collector on June 30, 1955, 
issued a warrant of arrest, and on July 1, 1955, the assessee was arrested and 
committed to civil jail. The petitioner as his son came to this Court for a writ 
of habeas corpus and a rule was issued by the Court, and the rule has now come up 
before us for final hearing. 

Interesting and ingenious arguments were advanced by Mr. Shah to satisfy us 
that s. 46(2) under which action has been taken is unconstitutional and the action 
taken by the Collector cannot be justified. Section 46(2) provides that the Income- 
` tax Officer may forward to the Collector a certificate under his signature specifying 
the amount of arrears due from an assessee, and the Collector, on receipt of such 
certificate, shall proceed to recover from such assessee the amount specified therein 
as if it were an arrear of land revenue; and there is a proviso to this sub-section to 
this effect: 

“Provided that without prejudice to any other powers of the Collector in this behalf, he shall 
for the purpose of recovering the said amount have the powers which under the Code of Oivil 
Procedure, 1908, a Civil Court has for the purpose of the recovery of an amount due under s 
decree.” 

It will be noticed that this is a procedural section and it lays down the procedure for 
recovering amounts of arrears due from an assessee. It does not impose any liability 
upon the assessee, nor does it determine any liability. The liability to pay tax hag 
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been otherwise determined by the machinery provided in the Indian lncome-tax Act. 
Section 46(2) only comes into operation after the liability has been finally determined 
and the assessee has no answer to the payment of arrears of income-tax, and the 
machinery which is provided is that these arrears may be recoveredfy the Collector 
from the assessee as if they were arrears of land revenue. They arg to be recovered 
not by the Income-tax Authorities but by the Collector, but the Collector’s jurisdic- 
tion to recover these arrears only ariseson his receiving a certificate from the Income- 
tax Officer that a certain amount is due from the assessee, and the proviso gives the 
same powers to the Collector as a Court has under the Code of Civil Procedure to 
recover the amount of arrears. 

Section 46(2) is first challenged on the ground that it offends against art. 14 of the 
Constitution. It is pointed out by Mr. Shah that under s. 13 of the Bémbay City 
Land Reverue Act, 1876, under which the Collector has issued the warrant and 
arrested the assessee, it is provided : e 

“If the sale of the defaulter’s property shall not produce satisfaction of the demand, it shall 
be lawfal for the Collector to cause him to be apprehended and confined in the civil jail under 
the rules in force at the Presidency for the confinement of debtors, for which purpose a certifloate 
of demand under the Collestor’s signature sent with the defaulter shall be the sheriff's sufficient 
warrant, equally with the usual legal process in ordinary cases of arrest in execution of judgment 
for debt.” 

There is proviso to this part of s. 13 and this proviso in the amended form was - 
introduced by Act XLVII of 1954 on October 8, 1964, and the proviso as it stands 
at present is to the following effect : 

“Provided that such imprisonment shall cease at any time upon payment of the sum due 
and that it shall in no case exceed— 

(i) a period of six months when the sum duo is more than fifty rupees; and bd 

(ii) a period of six weeks in any other case,” 

Prior to its amendment a very savage and drastic power was conferred upon the 
Collector to imprison a defaulter for one day for every one rupee of default, 
and as we had occasion to point out, it may mean that the Collector would have 
the power indefinitely to keep behind bars a defaulter, and we must say in 
fairness to the State Government that it was as a result of our judgment 
that this almost barbarous power was taken away from the Collector and the 
present maximum period of imprisonment was substituted in the proviso to this 
sub-section. Section 13 appears in the Bombay City Land Revenue Act and this 
Act provides for the machinery for recovering land revenue in the city of Bombay. 
There is another Act on the statute book which deals with recovery of land re- 
venue throughout the State of Bombay but in places other than the City of Bombay 
and that is the Land Revenue Code andthe relevantsection on the question of arrest 
is s. 157, and substantially after the amendment the term of civil imprisonment 
which a defaulter would have to undergo if he fails to pay arrears of land revenue 
T the same under the Land Revenue Code and under the Bombay City Land Revenue 

ot. . 

But what is pointed out by Mr. Shah is that when you look at the Aots of other 
States for the recovery of revenue, you find different periods of imprisonment laid 
down for failure to pay land revenue. It is pointed out that under the Madras 
Revenue Recovery Act the maximum period provided is two years by s. 48, that under 
the Uttar Pradesh Land Revenue Act under s. 148 fifteen days is provided, that under 
the Punjab Land Revenue Act, 1887, under s. 69 one month is provided, and under 
the Central Provinces Land Revenue Act, under s. 130 the maximum sentence is 
three months, and what is particularly pointed out is that under the Assam Land 
Revenue Regulation No. 1 of: 1886 the coercive machinery for recovering tax does 
not include the committing of the defaulter to civil imprisonment. On a comparison 
of these various laws the submission that is made is this that we are dealing with a 
Central Act, the Indian Income-tax Act, and that Act deals with defaulters who have 
failed to pay income-tax. They constitute one class and with regard to this very 
class there is a discrimination peog upon whether they are in Bombay, Madras, 
Uttar Pradesh, Punjab, Central Provinces, or Assam, as to what is the liability they 
would incur if they fail to pay income-tax. Mr. Shah says that a defaulter in Assam, 
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though no ratioħal distinction can possibly be made between him and his counterpart 
in Bombay, escapes scot free although he does not pay the tax, whereas in Bombay 
he may be committed to jail, as indeed the assessee in this case has been, and remain 
in jail for a peritd of six months. Therefore it is strenuously urged before us that 
such a provisiom ‘clearly offends against art. 14 of the Constitution. 

Article 14 has often come up for consideration before us and before the Supreme 
Court and we are now fairly familiar with the well-known tests laid down, and the 
most important, the most obvious and the simplest test is that art. 14 does not re- 
quire that all laws should be similar or that all laws should have universal application. 
What art. 14 requires is that if you make any discrimination in the application of 
the law as, between a citizen and a citizen, there must be some reasonable basis 
avgilable to you for justifying such a discrimination. It is not that art. 14 prevents 
apna P Far from preventing classification it girs classification, provided 
the classitication is based on some reasonable principle. In this case there is a clear 
classification. Thefonly question that we have to consider is whether the classifica- 
tion is a reasonable classification or based on some reasonable principle. The Union 
Government wants to collect income-tax, it has no machinery of its own, it can only 
resort to the machinery set up by the different States in India, and what the Aot 
provides is that the machinery which is ready at hand should be availed of for the 
purpose of collecting income-tax. The machinery of collecting land revenue varies 

om State to State and Mr. Shah conceded that as far as the machinery itself is 
concerned for the. purpose of collecting land revenue in the different States, that 
machinery was valid and could not be challenged. Therefore the position is that 
there is a valid machinery existing in the different States for collecting land revenue 
and this is the machinery that has been resorted to under s. 46(2) for the purpose 
of enforcing the liability of a defaulter. 

It is dificult to understand how a classification based on this principle is not a 
reasonable classification. ‘Defaulters in Bombay would be proceeded against accord- 
ing to the machinery subsisting in Bombay. Defaulters in Assam will be proceeded 
. against according to the machinery subsisting in that State. Ifthe State of Assam 
thinks that the coercive process of committing a defaulter to civil jail is unnecessary, 
then, in Assam a person who does not pay income-tax will not have that coercive 
machinery used against him, But if the Bombay State thinks that that coercive 
machinery is necessary in the State of Bombay and it is part and parcel of the machi- 
ery by which land revenue is recovered in Bombay, then undoubtedly a defaulter in 
Bombay will have to face as one of the consequences of not paying income-tax that he 
might have to be committed to civil jail. Itmustalso be borne in mind that we are not 
dealing here with a case where the assessee has committed an offence and penal 
consequences follow upon his having committed the offence. Different considerations 
would arise if it can be pointed out that with regard to the same offence in one State 
there is one sentence and in another State there is another sentence. What is challeng- 
ed is the procedure for recovering a liability which has already been determined 
and about which there is no dispute. It is true, as we shall presently point out, 
that the Supreme Court has laid down that under art. l4equality before the law does 
not only mean equality before substantive law, but also equality with regard to 
procedure. But the procedure that the Supreme Court was contemplating was 
procedure with regard to trial of criminal cases where different procedure applied 
to the same class of accused may result in one procedure depriving one set of accused 
of substantive rights of relief and defence. If one procedure does not permit an 
acoused to have a fair and impartial trial or if it does not permit him to put forward 
his defence properly or deprives him of other important procedural rights which are 
guaranteed to him under the Criminal Procedure Code, then undoubtedly such a 
deprivation would result in the matter falling under art. 14. But here it is not suggest- 
ed that anything in s. 46(2) deprives the assessee of any procedural right in the sense 
which we have indicated. that is contended is that the term of imprisonment 
in a civil jail varies from State to State. If a defaulter has had every opportunity 
to challenge the determination of his liability, if the liability is fairly and impartially 
determined, if he has been given an opportunity to pay up the amount which is 
due from him, could it be said that the mere fact that the consequences of non- 
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payment of arrears varies from State to State leads to an inequality which attracts 
the application of art. 147. 

Turning to the authorities on which Mr. Shah has relied, the is The State of 
West Bengal v. Anwar Ali Sarkar1 That was the case where thé Supreme Court 
held the West Bengal Special Courts Act (X of 1950) as void, and all the learned 
Judges were at pains to point out that the Special Courts set up under the Bengal 
Act resulted in substantially a different procedure from the one laid down in the 
Criminal Procedure Code, and that that legislation deprived the accused of certain 
important rights, and Mr. Justice Mukherjea points out (p. 322): 

“,..A rale of procedure laid down by law comes as much within the purview of article 14 
as any rule of substantive law and it is necessary that all litigants, who are similarly situated, 
are able to avail themselves of the same procedural rights for relief and for defence withelike 
protection and without discrimination.” e 
Can it be said in this case that an assessee in Bombay is deprived of any procedural 
right for relief and for defence which an assessee in Assam or in any other part of 
India possesses ? 

The other case is the one reported in Surqj Mall Mohta & Co. v. A. V. Visvanatha 
Sastri2 In that case the Supreme Court held that sub-s. (4) of s. 5 of the Taxation 
on Income (Investigation Commission) Act and the procedure prescribed by the 
impugned Act in so far as it affected the persons proceeded against under that sub- 
section was a piece of discriminatory legialation and offended against the provisions of 
art. 14 of the Constitution and was void and unenforceable. There, again, the proce- 
dure laid down for the Investigation Commission was substantially different from 
the procedure to be adopted under s. 34 of the Indian Income-tax Act, and the 
Supreme Court took the view that the assessees who could be assessed undef s. 34 
were the same class as could be assessed under s. 5(4) and there was no reason 
why the assessees who were assessed under s. 5(4) should be deprived of the rights 
they had under s. 34 of the Indian Income-tax Act. The same Act came for 
farther consideration before the Supreme Court in the case of Shree Meenakshi 
Mills Lid. v. Sri A. V. Visvanatha Sasiri.2 Ags a result of the earlier Supreme Court 
decision Parliament had amended s. 34 of the Income-tax Act and the Supreme 
Court took the view that by amending s. 34 Parliament had provided that cases of 
those very persons who originally fell within the ambit of s. 5(1) of Taxation on 
Income (Investigation Commission) Act, 1947, could be dealt with under s. 34 and 
therefore there was no reason for the application of a separate procedure under 
s. 5(Z) of the Taxation on Income (Investigation Commission) Act, and therefore 
both the categories of persons who came within the scope of s. 5(1) and s. 34 of the 
Income-tax Act formed one class, and therefore it was held that after the coming 
into force of the Indian Income-tax Amendment Act, 1954, the provisions of s8. 6 
had become void and unenforceable. At page 791 it is important to note that the 
learned Chief Justice Mahajan emphasises that the implication of art. 14 is that 
all litigants similarly situated are entitled to avail themselves of the same procedural 
rights for relief and for defence with like protection and without discrimination. 

Strong reliance was also placed by Mr. Shah on a decision of the Madras High 
Court which has held s. 46(2) as void as impugning art. 14. The case is Hrimmal 
Ebrahim Hajee v. Collector of Malabar*, With very great respect to the Madras 
High Court, reading the judgment of Mr. Justice Mack it appears that he seems to 
have proceeded on the basis that the failure to pay arrears of income-tax entailed 
penal consequences, that it was an offence not to discharge your income-tax dues, 
and a possible result of the default committed would be that the defaulter would 
be sentenced to a term of imprisonment. It is hardly necessary to point out the 
distinction between an offence and a default committed in the payment of income-tax, 
or a penalty imposed for committing an offence and the coercion exercised against 
the defaulter by sending him to civil jail. If a man commits an offence he has to 
carry out the sentence. Ifa man fails to pay income-tax and if the coercive machi- 
nery is used by committing him to civil jail, it is open to him at any time to come 

1 [1952] B. C. R. 284. 8 [1955] 1 8. C. R. 787. 

2 [1955] 15.0. R. 448 4 (1954) 26L T. R. 509. 
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out of the jail Py discharging his legal dues. As we said earlier, different considera- 
tions would apply if this was a case of a conviction for an offence and the assessee 
had been sente to a term of imprisonment. Therefore, again with very great res- 
pect, we are unale to accept the view of Mr. Justice Mack that s. 46(2) offends against 
the equality befte the law contemplated by art. 14 if the assessees in different parts 
of India are to be exposed to widely differing sentences which can be imposed by 
Collectors on different grounds in different States. When we turn to the judgment 
‘of his learned colleague, Mr. Justice Krishnaswami Nayudu, he has based his judgment 
on the oe to 8.46(2) and the view he has taken is that that proviso confers upon 
the Collector manifestly unreasonable and nakedly arbitrary power to exercise his 
discretion whether he should act under s. 46(2) or under the proviso to that sub- 
section. Before us Mr. Shah has not contended, although the point has been taken 
in the petition, that the proviso to s. 46(2) is void and that the discretion given 
to the OBllector is a discretion which 'cannot be upheld in law. 

In our opinion, therefore, the provisions of s. 46(2) do not offend against art.14 
of the Constitution. 

The second contention urged by Mr. Shah is both novel and ingenious. If we 
hold that the provisions with regard to different terms of imprisonment to civil jail 
are not discriminatory within the meaning of art. 14, then really this argument 
does not survive. But as the argument has been advanced and pressed, we might 
as well notice it. It is contended that s. 13 of the Bombay City Land Revenue Act 
offended against art. 14, and therefore it became void, and as there was no power in 
the Collector to enforce a liability in respect of income-tax dues by committing a 
` defaulter to civil jail, such a power in the Collector under s. 157 of the Land Revenue 
Code gvould also be bad on the ground of discrimination. So according to Mr. Shah 
when the Constitution came into force on January 26, 1950, there was neither s. 13 - 
nor 8. 157 on the statute book and when according to Mr. Shah the Legislature 
purported to amend s. 13 it was not an effective exercise of legislative function. 
Mr. Shah says that there was nothing to amend and the position remains today 
as it was at the date when the Constitution came into force. 

‘It is true that the Supreme Court has laid down in Behram Khurshed Pesikaka v. 
The State of Bombay", that if a piece of legislation offended against any article of 
the Constitution and thereby became void, under art. 13 it is null and void for all 
purposes from the date when the Constitution came into force, and reliance is placed 
on & passage in the judgment of the learned Chief Justice that in determining the 
rights and obligations of citizens the part declared void should be notionally taken 
to be obliterated from the section forall intents and purposes, though it may remain 
written on the statute book and be a good law when a question arises for determination 
of rights and obligations prior to January 26, 1950, and also for determination of 
rights of persons who have not been given fundamental rights by the Constitution. 
Mr. Shah overlooks the very important word used by the learned Chief Justice 
that it is only ‘‘notionally” that the particular section declared to be void is oblitera- 
ted. What Mr. Shah wants us to do is to treat the section as obliterated not notionally 
but actually. A Legislature, if it follows the procedure laid down in the Constitu- 
tion, may place any Act on the statute book. That Act may be bad either because 
the Legislature was incompetent to enact it or because it contravened, let us say, 
fundamental rights guaranteed to a citizen under Part III of the Constitution. But 
the mere fact that the Act is bad and liable to be so declared by a competent Court 
does not detract from the fact that it is on the statute book and that it has been 
passed by the Legislature according to the legislative machinery set up under the 
Constitution. All that can be said is that under that Act no rights can be enforced 
and no liabilities can be imposed. But as far as the statute book of the State is 
concerned, it is one of the Acts which has been placed upon it according to the 
Constitution. The learned Chief Justice of India points out that an Act which may 
be void at the date of the Constitution may still be valid to determine rights and 
liabilities arising prior to January 26, 1950, and even after January 26, 1950, it may 
be valid for the purpose of determining rights and liabilities of persons who may 


1 [1955] 1 8. 0. R. 618, s.o. 57 Bom. L. R. 575, 
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not be protected under a particular article which renders the Act vaid. If Mr. Shah 
was right and the Act ceased to have even physical éxistence by reason of the fact 
that it is void under art. 13, then it is difficult to understand how a Court of law can 
look at it for the purpose of construing it and enforcing the righ of persons who 
would still be governed by it under the circumstances referred to. { Further, there is 
a well known principle of constitutional law which we have considered in State of 
Bombay v. Heman Alreja', that if an Act is unconstitutional and the unconstitu- 
tionality has been set right by the Legislature before the matter comes for determina- 
tion, then what the Court has to consider is not the unamended unconstitutional 
Act but the Act as amended. Therefore we have not to consider what the position 
might have been if the Legislature had not amended s. 13 of the Bombay City Land 
Revenus Act. What we have to consider is what is the constitutional position today, 
and as far es the two Bombay Aots are concerned, the Bombay City d Revenue 
Act and the Land Revenue Code, as we already pointed out, substantially tke liability 
imposed upon the defaulter is now the same, and therefore looking at these Acts 
today we cannot say that there is any discrimination as between a defaulter in the 
city of Bombay and a defaulter outside the city of Bombay. 

The third argument advanced by Mr. Shah is that Act XLVII of 1954, which ' 
amended s. 13 of the Bombay City Land Revenue Act, cannot be given retrospective 
effect and the assessee is governed by the law as it was when on February 1, 1954, 
the notice of demand was sent by the Collector. The amending Act came into 
force on October 8, 1954. What is seriously urged is that on February 1, 1954, the 
assessee was liable to be sent to civil jail for an indefinite period, the period to be 
reckoned according to the amount of the default, and that liability could not be 
affected retrospectively by Act XLVII of 1954 on October 8, 1954, reducing that 
liability and bringing that liability in line with the Land Revenue Code. We have 
heard of vested rights, but it is something new to be told that a defaulter has a vested 
right in a certain liability being imposed upon him. We think that is sufficient to 
dispose of that argument. 

The next contention that was urged is thatthe section contravenes art, 22 of 
the Constitution. That article deals with protection afforded to a person against 
arrest and detention, but as the marginal note itself indicates, the protection given 
by that article is only in certain cases and not inall cases. The protection is that he 
cannot be detained in custody without being informed, as soon as may be, of the 
grounds of his arrest, he is given the right to consult and be defended by a legal 
practitioner of his choice, and it is incumbent upon the person arresting him to produce . 
him before the nearest Magistrate within a period of 24 hours. It is clear, and there 
is high authority of the Supreme Court as we shall presently point out, that this 
article only applies to a case of a person who is arrested for having committed an 
offence or having taken part in an activity prejudicial to the interest of the State 
or of the public. The article does not apply and cannot apply where arrest, as in 
this case, is neither for having committed an offence nor for having acted prejudicially 
to the interest of the public or of the State. The arrest of the assesses is as a result 
of the coercive machinery applied against him for failure to pay his income-tax dues, 
and it is impossible to suggest that a person who has been arrested under these 
circumstances and committed to civil jail should be put up before a Magistrate so 
that a proper order of remand should be obtained from him. The very conception 
of a remand order and the very idea of a person being put up before a Magistrate 
suggests that he would be remanded to custody pending investigation and pending ' 
his trial. In this case there is no question of any investigation taking place nor is 
there any question of the trial of the assessee, and therefore it is obvious from the 
language used in art. 22 that it was not intended that it should apply to all persons 
arrested and detained in custody. 

A similar question came up for consideration before the Supreme Court in The State 
of Punjab v. Ajaib Singh?. There the Supreme Court was considering the Abducted 
Persons (Recovery and Restoration) Aot (LXV of 1949) and they held that physical 
restraint put upon an abducted person in the process of recovering and taking that 
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person into custody without any allegation or accusation of any actual or suspected 
or apprehended commission by that person of any offence of a criminal or quasi- 
criminal nature pr of any act prejudicial to the State or the public interest, and 
delivery of that erson to the custody of the officer in charge of the nearest camp 
under s. 4 of the Act was not arrest and detention within the meaning of art. 22 (1) 
and (2) of the Constitution. Mr. Justice Das says (p. 268): 

“...The language of article 22(1) and (2) indicates that the fudamental right conferred by it 
gives protection against such arrests as are effected otherwise than under a warrant issued by a 
court on the allegation or accusation that the arrested person has, or is suspected to have, commit- 
ted, or is about or likely to commit an act of a criminal or quasi-criminal nature or some activity 
prejudicial to ġhe publio or the State interest.” 

In this case no warrant has been issued on the allegation that the assessge has or is 
8 ted fo have committed an offence or that he is likely to commit an act preju- 
dicial to the publio or State interest. 

Mr. Shah then attempted to argue that it was because he was acting against 
public interest that’he had been arrested and detained and according to him failure 
to pay income-tax was against public interest. We entirely agree with Mr. Shah 
that a citizen who does not pay the tax which is legitimately due from him acts 
against public interest and persons who evade payment of tax even more emphatically 
act against public interest. But what Mr. Shah overlooks is that the cause of his 
detention is not that he acted against public interest but that he failed to pay arrears 
of income-tax. It is in order to compel him to discharge his liability that he is 
confined to civil jail. It may be that a day might come when failure to discharge 
legitimate dues even of income-tax may be made offences under the law of the land, 
but ateresent that is not the position, and therefore a man can still go on refusing 
to pay tax due by him or evade payment of tax and yet not be branded as a criminal. 

_ We think we have dealt with all the contentions put forward by Mr. Shah. As 
we started by saying, various other contentions have been raised in the petition, 
but these are all the contentions that were put forward by Mr. Shah before us. 

The result is that the petition fails and must be dismissed. 


Petition dismissed 
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APPELLATE CIVIL. 


Before Mr. Justice Bavdekar and Mr. Justics Shah. 


TARABEN BALDEVDAS PARIKH v. THE CHARITY COMMISSIONER, 
GREATER BOMBAY REGION.* 

Bomboy Publio Trusts Act (Bom. XXIX of 1950), Secs. 19, 79, 80, 60, 56B, 26—COivil Procedure 
Code (Act V of 1908), Sec. 10—Sutt for declaration that plaintiff owner of money lying in 
deposit with defendanis—Iseue raised in suit whether sutt barred under Bom. Act XXIX of 
1950—Applioation by defendants under s. 19 of Aot to Deputy Charity Commissioner to determine 
whether money lying in deposit with them constituted a publio trust within Act—Application 
by petitioner for stay of proceedings before Deputy Charity Oommisstoner under s. 10, Oivil 
Procedure Oode—Jurisdiction of civil |Court to deoids whether sum in hands of defendants 
property of public trust. 

The petitioner filed a suit in a civil Court against the respondents for a declaration that 
she was the owner of a certain sum of money, lying in deposit with the respondents and 
no one else had any right, title and interest in that sum. In this suit a preliminary issue 
was raised whether the suit was barred by the Bombay Public Trusts Act, 1950. During 
the pendency of the suit the respondents submitted an application before the Deputy Charity 
Commissioner under s. 19 of the Act inter alia to make inquiries and determine whether the 
sum lying in deposit with them constituted a trust and whether the trust was a public trust 
within the meaning of the Act. A preliminary contention raised by the petitioner that the 
Deputy Charity Commissioner had no jurisdiction to entertain the application as the question 
relating to the existence of a trust was involved in the suit, was rejected. Thereafter the 


* Decided, July 25, 1955. Special Civil Application No. 612 of 1955. 
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petitioner applied for stay of the proceedings before the Deputy Chasity Commissioner 
under s. 10 of the Civil Procedure Code, 1908, contending that as the same issue fell to be 
determined in two different proceedings before two different tribunals simultaneously, and 
the suit instituted by the petitioner was prior to the institution of pplication by the 
respondents, the proceedings before the Deputy Charity Commissione were liable to be 
- stayed :-— - 

Held, that under the Bombay Publio Trusts Act the civil Court had no jurisdiction to decide 
the question whether the sum in the hands of the respondents was the property of a public 
trust and the application before the Deputy Charity Commissioner could not be stayed. 


Onze Amratlal filed a suit (No. 32 of 1952) for a declaration, in the Court of the 
Civil Judge at Nadiad, against Ramanlal and Jayantilal (respondents Nos. 3 and 4) - 
in respect of a sum of Rs. 20,000 lying with them, alleging that they were bound to 
spend this amount for certain charitable purposes. Amratlal died in 1952. Tarabai 
(petitioner) filed a suit (No. 63 of 1953) in the Court of the Civil Judge at Kapadvanj 
against respondents Nos. 3 and 4, Amratlal and others for a declaration that she was 
the real owner of Rs. 20,000 which were lying in deposit with respondents Nos. 3 and 4 
and no one else had any right, title and interest in that amount. A preliminary 
ou was raised whether the suit was barred under the Bombay Public Trusts Act, 

50. 

Respondents Nos. 3 and 4 on October 8, 1953, made an application under s. 19 
of the Bombay Public Trusts Act, before the Deputy Charity Commissioner, Greater 
Bombay Region (respondent No. 2) for registration of a trust created by one Bai 
Parsan in respect of the amount of Rs. 20,000 lying in deposit with them and also 
in respect of a further sum of Rs. 4,000, and to make enquiries and to determine 
whether the said amounts constituted a trust and whether the trust was a public 
trust within the meaning of the Act. Respondents Nos. 3 and 4 also prayed for 
an injunction restraining the petitioner and the executor of Amratlal from proceeding 
with suit No. 63 of 1953 and suit No. 32 of 1952. The petitioner by her written 
statement to the application tnter alia contended that in view of the two suits, one 
filed in the Kapadvanj Court and the other in the Nadiad Court, respondent No. 2 
had no jurisdiction to entertain the application as the question relating to the existence 
of a trust was involved in the two suits. 

Respondent No. 2 held that he-had jurisdiction to entertain and hear the applica- 
tion and observed as follows :— 

“Shri Thakore submits that in view of s. 58B, a suitin a civil Court is maintainable provided 
the Charity Commissioner is made a party to that suit. He submits that therefore, a suit regard - 
ing title to a partioular property in a civil Court is permitted and therefore s. 80 cannot debar such 
a suit. It may be noted that certain questions (whether any property is a property of a publio 
trust is one of them) are to be decided by the Charity Commissioners. 80 the question as to 
whother particular property is the property of the public trust has to be decided and dealt with by 
the Dy. A.C.C. No civil Court will have jurisdiction to decide or deal with such a question unless 
it is expressly provided in the Act. Seotion 26 does not provide for such a suit. It deals with 
only those questions which by or under the provisions of the B.P.T. Act are not expressly or 
impliedly barred. The question as to whether a particular property belongs to s public trust 
can be a subject matter of a suit filed under s. 50; but then that suit oan be filed only after obtain- 
ing consent of the Charity Commissioner. When the Charity Commissioner gives such a consent, 
it means that he allows the question to be decided by the Charity Commissioners to be decided 
by a civil Court. Section 50 cannot be construed so as to give jurisdiction to a civil Court to 
decide questions that have to be decided by the Charity Commissioner. If one has to accept 
that construction, then s. 80 would be meaningless. Section 56B does not permit a suit to be 
filed in a civil Court as submitted by Shri Thakore. In view of that section even when any 
question affecting a public religious or charitable purpose is found involved, a notice to the 
Charity Commissioner has to be given. Therefore, the contention of Shri Thakore is not tenable. 
It is immaterial that this application is made after those suits were instituted. As those Courts 
have no jurisdiction, the fact that these were instituted before this application was made, has no 
relevancy at all. The question is one of jurisdiction. The question as to whether this property 
forms part of the property of the alleged public trust has to be decided by the Charity Commis- 
sioner.” 


The petitioner then applied for stay of proceedings before respondent No. 2 under 
s. 10 of the Civil Procedure Code, 1908, contending that as the issue whether the 
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proceedings were barred under the Bombay Public Trusts Act fell to be determined 
before the two different tribunals simultaneously and the suit instituted by the po - 
tioner being prigr to the institution of the application made by respondents Nos. . 
3'and 4, the prodpedings before respondent No. 2 were liable to be stayed. Respon- 
dent No. 2 held that as he had exclusive jurisdiction to try the issue in an inquiry 
under s. 19 of thë Bombay Public Trusts Act and as the jurisdiction of civil Court 
was barred, the question of stay of the inquiry did not arise and s. 10 of the Civil 
Procedure Code had no application. Respondent No. 2 accordingly dismissed the 
application. An appeal to the Charity Commissioner, Greater Bombay Region 
(respondent No. 1), was dismissed on the ground that it was not maintainable under 
the law. 

The petitfoner applied to the High Court under art. 227 of the Constitution of 
Indh requesting that the proceedings before respondent No. 2 filed by nespondents 
Nos. 3 an@ 4 under s. 19 of the Bombay Public Trusts Act be stayed pending the 
disposal of her suit filed in the Kapadvanj Court. 


The petition was heard. i 


M. P. Laud, with B. K. Thakkar, for the petitioner. 
Servulus Baptista, with Litile and Oo., for respondents Nos. 1 and 2. 
H. K. Shah, for respondents Nos. 3 and 4. 


Suan J. The petitioner Taraben Baldevdas Parikh filed Civil Suit No. 63 of 1953 
in the Court of the Civil Judge, Junior Division, at Kapadvanj, District Kaira, 
against Amratlal Lallubhai, Ramanlal Jegmohandas, Jayantilal Nanalal, Manilal 
Bapalgl, Mohanlal Bapulal and Shantilal Maganlal for a declaration that she was 
the real owner of an amount of Rs. 20,000 which were lying in deposit with Ramanlal 
Jagmohandas and Jayantilal Nanalal (whom I will hereafter refer to as respondents 
Nos. 3and4)and that no one else had any right or interest in that amount. Respon- 
dents Nos. 3and4'were served with thesummons of thesuit. Thereafter they submitted 
an application under s. 19 of the Bombay Public Trusts Act, 1950, before the Deputy 
Charity Commissioner, Greater Bombay Region, for registration of a trust alleged to 
have been created by one Bai Parsan in respect of the amount of Rs. 20,000 lying 
in deposit with them, and also in respect of a further sum of Rs. 4,000. Respondents 
Nos. 3 and 4 also applied to the Deputy Charity Commissioner to make enquiries 
and. to determine whether the said ‘amounts constituted a trust,’ and whether the trust 
was a public trust within the meaning of the Bombay Public Trusts Act, 1950. They 
also prayed for an injunction restraining the petitioner and Shantilal Maganlal, 
who is the executor of Amratlal Lallubhai, the latter having died since the institution 
of the suit, from proceeding with suit No. 63 of 1953 and another suit No. 32 of 1952, 
which had been filed by Amratlal Lallubhai for a declaration that respondents 
Nos. 3 and 4 were bound to spend the amount of Rs. 20,000 lying in deposit with 
them for certain charitable purposes, and for a direction accordingly. 


The petitioner by her written statement to the application contended inter alia, that 
the Charity Commissioner had no jurisdiction to entertain the application as the 
question relating to the existence of a trust was involved in the two suits and also 
in the application. The petitioner also contended that in the circumstances the 
provisions of s. 56B and 8. 26 of the Bombay Public Trusts Act applied. 


The contention raised by the petitioner as to the jurisdiction was heard as a preli- 
minary issue by the Daputy Charity Commissioner. He negatived the contention 
of the petitioner and held that he had jurisdiction to entertain and hear the applica- 
tion. It appears that in suit No. 63 of 1953 a preliminary issue was raised, whether 
the suit was barred under the Bombay Public Trusts Act, The petitioner applied 
for stay of the proceedings before the Deputy Charity Commissioner under 8. 10 
of the Civil Procedure Code contending that as the same issue fell to be determined 
in two different proceedings before two different tribunals’ simultaneously, and 
the suit instituted by the petitioner being prior to the institution of the application 
under s. 19, the proceedings before him were liable to be stayed. The Deputy 
Charity Commissioner held by his order dated November 8, 1954, that he had exclu- 
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sive jurisdiction to try the issue whether the property in dispute was public trust 
property, and the jurisdiction of the Civil Court to decide that question was barred. 
by the provisions of the Bombay Publio Trusts Act, and therefore ghe question of 
staying the application under s. 10 of the Civil Procedure Code digfnot arise. The 
Deputy Charity Commissioner accordingly dismissed the applicatidh. 

Against the order dismissing the application passed by the Deputy Charity 
Commissioner, an appeal was pom to the Charity Commissioner, but the same 
was dismissed on the ground that it wasnot maintainable. The petitioner has applied 
to this Court under srt. 227 of the Constitution and she has requested that the pro- 
ceedings before the Deputy Charity Commissioner filed by respondents Nos. 3 and 4 
under s. 19 of the Bombay Public Trusts Act be stayed pending disposal of the suit 
filed by her in the Kapadvanj Court. : 

The applieation is resisted on the ground that under the Bombay Public Trusts Act, . 
the question, whether a trust is a public trust is exclusively within the compe- 
tence of the Charity Commissioner: similarly it is contended that the question, 
whether any property is property of such trust is also exclusively within the compe- 
tence of the Charity Commissioner, and those questions cannot be decided by the 
civil Court. Reliance is placed in support of that contention on the provisions of 
ss. 19, 79 and 80 of the Bombay Public Trusts Act. i 

In order to appreciate the contention it is necessary to refer to cetain provisions of 
the Bombay Public Trusts Act. 

By s. 18 a duty is’cast upon every trustee of a public trust to make an application 
for registration of the trust. The application is required to be made to the Deputy 
or Assistant Charity Commissioner of the region within the limits of which the trustee 
has an office for the administration of the trust. Sub-section (6) of s. 18 sets out 
what particulars such application should contain. By sub-s. (7) which is ¢ncor- 
porated for the first time by Bombay Act XXII of 1955 a duty is cast upon 
the trustee of a public trust to send a memorandum containing the particulars, 
including the names and description of the public trust, relating to the immovable 
property of such public trust to certain authorities specified in that sub-section. 

Section 19 provides for an enquiry by the Deputy or the Assistant Charity 
Commissioner in the prescribed manner for ascertaining inter alia whether 
a trust exists and whether such trust is a public trust, and whether any property is 
the property of such trust. After making an enquiry under 8. 19 the Deputy or 
the Assistant Charity Commissioner has under s. 20 to record his findings with the 
reasons therefor as to the matters mentioned in s. 19; and under s.21the Deputy or 
Assistant Charity Commissioner has to make entries in the register of trusts’ 
maintained under s. 17 in accordance with the findings recorded on the enquiry. 
Section 22 provides for making record of entries of any change in the entries made in 
the Register; and s. 22A provides for a further enquiry by the Deputy or Assistant 
Charity Commissioner in the matter relating to any particulars relating to any 
public trust which was not the subject-matter of the enquiry under s, 19. 

Under s. 79 any question whether or not a trust exists and whether such trust is 
a public trust or whether particular property is the property of such trust shall be 
decided by the Deputy or Assistant Charity Commissioner or the Charity Com: 
missioner in appeal; and the decision in appeal unless set aside by the decision of the 
district Court on application or of the High Court in appeal shall be final and 
conclusive. re 

Section 80 excludes jurisdiction of the civil Courts save Has seed provided by 
the Act to decide or deal with any question which is by or under the Act to be decided 
or dealt with by any officer or authority under the Act, or in respect of which the 
decision or order of such officer or authority has been made final and conclusive. 

By s. 70 certain orders passed by the Deputy or Assistant Charity Commissioner 
are made appealable, and the Charity Commissioner is entitled to make further 
enquiry and to direct additional evidence to be taken. Under s. 70A the Charity 
Commissioner is given revisional jurisdiction to call for and examine the record of 
any proceeding before any Deputy or Assistant Charity Commissioner for the purpose 
of satisfying himself as to the correctness of any finding or order passed by such 
officer and ‘he is entitled to revise the order. 
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Seotion 72 provides for an appeal to the District Court against any decision of the 
Charity Commissioneragvinst an-order p1ssed either in appeal or revision oras a Court 
of original jurisdiction when he has decided whether a trust exists or whether a trust 


` . is a publio trusÑ or whether any property is the property of such trust. Against 


the decision of fhe District Court a second appeal lies to the H'gh Court. 

The scheme of these provisions appears to be in the first instance to confer 
jurisdiction upon the -Deputy or Assistant Charity ‘Commissioner to hold an . 
enquiry inter alia relating to the existence of a trust, whether such trust ie a public 
trust, and whether any property is the property of such trust. The jurisdiction of 
the civil Courts to decide questions which have been either dealt with by an cffirer 
or authority under the Act or which are to be decided or dealt with by him is excluded, 
save as expressly provided by the Act; and the decision of the D-puty or Assistant 
Cifarity Commissioner or the Charity Commissioner, subject to decisien in appeal, 
is made final and conclusive. In short, the Logislature has provided a tribunal with 
exclusive jurisdiction to try the questions specified in s. 19; and has made provision 
for appeals against those decisions and has expressly excluded the jurisdiction of 
the civil Courts in matters which are entrusted to the jurisdiction of that tribunal. 

Now, jurisdiction of such amplitude having been conferred under the Act upon the 
Deputy or Assistant Charity Commissioner or the Charity Commissioner to decide 
questions set out in s. 19, and jurisdiction of the civil Courts having been simulta- 
neously excluded, it would be difficult to hold that the civil Court has jurisdiction 
to decide the same questions over again in a civil suit. Reliance, however, was sought 
to be placed upon the terms of s. 50 which enables suits relating to public trusts to be 
filed for certain reliefs by the Charity Commissioner or by two or more persons having 
an interest in the trust and having obtained the consent in writirg of the Charity 
Comfnissioner. ` One of such suits is a suit where a declaration is necessary 
that particular property is property belonging to the public trust or where a direction 
is required to recover possession of such property or proceeds thereof or for taking 
accounts of such proparty from any parson including a person holding adversely 
to the public trust, or where the direction of the Court is deemed necessary for the 
administration of the public trust. 

It was submitted that if jurisdiction of the civil Court to decide, whether a particular 
property is the property of a public trust, is excluded, the civil Court would have no 
jurisdiction, even at the instance of the Charity Commissioner, or two or more persons 
who have obtained his consent in writing, to entertain a suit for a declaration that 
-a particular property belongs to a public trust and for consequential reliefs. But it 
- has to be noted that the exclusion of jurisdiction of the civil Court is made subject 

to any provision expressly made, and s. 50 being such a provision, jurisdiction of 
the ae Court to entertain suits which fall within the dasorsitien of suits men- 
tioned therein may not be regarded as excluded. 

Reliance was also placed upon the fact that the scheme of the Act and the Rules 
framed thereunder contemplate an enquiry into title to property of a person who 
may not be befcre the D:puty or Assistant or the Charity C.wmmissioner, and that 
the title of a person may be lost by a conclusive determination even though he has 
had no opportunity of being heard. That argument was further sought to bere-inforced 


ears 


any reasons for his decision, and it was urged that it would not hava been the inten- 
tion of the Legislature to deprive owners of their property on an enquiry of that 
nature. 4 

It is unnecessary in the present case to. express any opinion on the question, 
whether it was intended by the Lgislature to render the decision of the D. puty or 
Assistant Charity Commissioner final and bindirg upon a person who has had no 
opportunity of appearing before that offizer. S ffi e it to say that in the present 
case the petitioner has appeared before the Dsputy Charity Commissioner and has 

L. R.—68. i 
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submitted her written statement and she will be entitled to make such objections 
on evidence as she may be able to do. But it must be pointed out that r. 11 provides 
‘that in an enquiry or other proceeding under the Act the evidenge of witnesses 
shall be taken down in writing in the regional language or the languag® of the witness 
in the presence and under the personal direction and superintendenge of the officer 
holding the enquiry. The officer holding the enquiry is also required to make a . 
memorandum of the substance of the evidence. That would indicate that in the 
enquiry made by the Deputy or Assistant Charity Commissioner full record of 
evidence would be available to an appellate Court. Section 20 of the Act requires 
the Deputy or Assistant Charity Commissioner not only to record his findings on 
disputed questions but also tho reasons for the findings. It is evident that even 
though the procedure of the Courts of Small Causes is required to be followed undgr 
rT. 7 a record containing full details of the evidence and the reasons which in- 
duce the Deputy or Assistant Charity Commissioner to come to his cdhclusion 
would be available to the appellate Court. It is undoubtedly true that no notice 
is required to be given either generally or to persons who may appear to be 
interested in the property. But it also has to be borne in mind that upon the trustee 
is cast the obligation to give information to the sub-registrar of the sub-district and 
to the Village Panchayat constituted under the Bombay Village Panchayats Act 
and to the municipality within the local limits of which any immovable property 
is situate about the existence of any trust. Similarly by s. 28A the Deputy or 
Assistant Charity Commissioner is required to send a memorandum in tho presoribed 
form containing the entries relating to a public trust in so far as they relate to immo- 
vable property to the sub-registrar in the mofussil and to the Collector of Bombay 
in the city of Bombay and to the village panchayats and the municipalities within 
the limits of which any immovable property of such public trust is situate. That 
indicates that full publicity is required to be given to the decision of the Deputy 
or Assistant Charity Commissioner. 

In that view of the case, the order passed by the Deputy Charity Commissioner 
holding that the civil Court has no jurisdiction to decide the question whether the 
amount in the hands of the trustees is the property of a publio trust and the appli- 
cation before ois cannot be stayed appears to be correct. 

The rule is, therefore, discharged with cost. 


Rule discharged. 


Before Mr. Justios Bavdekar and Mr. Justice Shah. 
A. D. DIVEKAR v. A. K. SHAH*. 


Payment of Wages Act (IV of 1986), Seos. 15, 2(vi)—Indusirial Disputes Act (XIV of 1947), 
Sec. 25F (b)—Retrenchmaent compensation payable under s. 26F (b) of Industrial Disputes 
Act whether wages under Payment of Wages Act—Retrenchment compensation whether remunera- 
tion payable to employees under Payment of Wages Act—Connotation of word ‘payable’ in 
8. 2(vi) of Act—Whaether 8. 15 of Act limits jurisdiction of Authority to entertain only admitted 
olaims—Interpretation of statute—Statute defining terms in first part of definition and in- 
cluding other things in later part of dafinition—Whether what is included tn later part could be 
included in first part of definition. 

Retrenchment compensation payable to the employees undor 8.:26F (b) of the Industrial 
Disputes Act, 1947, are sums payable to the employeos on the termination of their services, 
and therefore ‘wages’ within the meaning of the definition of that expression in s, 2(ot) of 
the Payment of Wages Act, 1936. 

The sums payable to the employees under s, 25F (b) of the Industrial Disputes Act, 1947, 
are also remuneration payable to the amployees, and therefore ‘wages’ as defined in the 
Payment of Wages Act, 1936. 

The word ‘payable’ in the definition of ‘wages’ in s. 2(vi} of the Payment of Wages Act,1936, 
includes all sums payable, whether under a contract or under an award of the Industrial 


*Dssidsd, July 26, 1955. Spocial Civil passed by A. K. Shah, Civil Judge (8. D.), 
Application No.,8S1 of 1956, against the order Baroda, in Misc. Appln. No, 154 of 1954. 
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Court, or ufer the.terms of a statute, like s. 25F (b) of the Industrial Disputes Aot, 1947, 
or for the matter of that, in any other manner. 

Section 14 of the Payment of Wages Act, 1936, does not limit the jurisdiction of the 
Authority er the Aot to entertain admitted claims arising out of deductions from wages 

` or delay in pdyment of wages. . 

Sarin v. Patil, distinguished. 
Prabha Mille Lid. v. S. H. Naik? and Mushran v. Patil*, referred to. 

Whenever a Legislature proceeds todefine & particular term and toray later on that that 
term includes some things, the part of the definition which eays that the term includes 
other things is to prevent any agitation of the question whether what is inoluded in that 
part could be included in the first part. 

Sari Dinesh Mills Ltd. ( mdent No. 2) was a company which was running 
a “voollen mill at Baroda. The mill which worked in two shifts—day and night, 
employed about 450 workmen and about 20 clerks. On October 31, 1953, respondent 
No. 2 put up a notice declaring its intention to close down the entire mill from Decem- 
ber 1, 1958. On November 19, 1953, respondent No. 2 put up another notice with- 
drawing the earlier notice and declaring its intention to clase down only the second 
shift with effect from December 20, 1953. Thereafter on December 8, 1953, respon- 
dent No. 2 put up a third notice informing the workmen that the second shift would 
be closed down on December 20, 1953, as notified before and the first shift also would 
be closed down from January 8, 1954. A similar notice in respect of the clerks was 
also put up on the same date terminating’ their services with effect from January 
19, 1954. Respondent No. 2 accordingly closed the business of the mill. 

On April 27, 1954, A. D. Divekar, the District Labour Officer and Inspector under 
the Payment of Wages Act, 1936 (petitioner No. 1), filed an application under s. 15 
of thé Act, before A. K. Shah, Civil Judge, Senior Division, Baroda (respondent No 1), 
who was the Authority appointed under the Act for Baroda. Petitioner No. 1 
stated in the application that the wages of the workmen due in respect of retrench- 
ment compensation, equivalent to fifteen days average pay for every completed 
year of service or any part thereof, in excess of six months as required by s. 25F (b) 
of the Industrial Disputes Act, 1947, had not been paid and that the estimated 
relief sought for the workmen employed was Rs. 1,67,000. Petitioner No.1, there- 
fore, prayed for a direction against the manager of respondent No. 2 under s. 15(3) 
of the Payment of Wages Act for payment of delayed wages as estimated and for 
compensation amounting to Rs. 10 per workman. Petitioner No. 1 contended that 
respondent No. 1 had no jurisdiction to hear the application, that s. 25F (b) of the 
Industrial Disputes Act was inconsistent with art. 19(Z) (g) of the Constitution of 
India, that a Representative Union of the employees of respondent No. 2 having 
made an application to the Labour Court at Ahmedabad for a declaration that the 
discharge of the employees was not valid and they were in continued service of respon- 
dent No. 2 which was pending hearing, the application filed by petitioner No. 1 for 
payment of retrenchment compensation on the footing that the employment of the 
employees was terminated, was not maintainable, and that the claim under s. 25F (b) 
of the Industrial Disputes Act, was not covered by the definition of wages as defined 
in the Payment of Wages Act. 

Respondent No. 1 dismissed the application on the preliminary grounds that he 
had no jurisdiction as the claim for retrenchment compensation arising out of statu- 
tory obligation did not, come within the definition of “wages”? under s. 2(6) of the 
Payment of Wages Act and also because when retrenchment compensation payable 
under s. 25F (b) of the Industrial Disputes Act had not been paid, it could not be said 
that there was deduction from wages or that the payment of wages had been delayed. 
Respondent No. 1 further held that s. 25F (b) was only applicable in cases of retrench- 
ment when the concern was a going concern but had no application when the workmen 
became jobless on account of closure of business, that s. 25 F (b) in so far aś it directed 
the payment of retrenchment compensation to workmen whose services were termina- 
ted by reason of closure of business, was ultra vires of art. 19 (1) (g) of the Conktitu- 
tion and that the application was not maintainable because the application submitted 


1 (1951) 53 Bom. L.R. 674, 3 (1951) 58 Bom. L. R. 1009. 
2 (1953) 1D. L. J. 877, : “ee 
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by the Representative Union, that there had been no lawful termination of employ- 
ment, was pending before the Labour Court at Ahmedabad. Respondent No. 1, in 
his order, observed as follows :-— 

“Horo, the liability under s. 25(f} (b) of the Industrial Disputes Act fs created by the 
statute and whatever compensation is to be paid under that section arises out gf statutory obliga- 
tion and not under the terms of the contract of service. On bebalf of the applicant, the learned 
Government Pleader submitted that, when the employer engages some persons in his service, 
it must be within his knowledge that he would be bound down by certain legislations which were 
in force at that time or which would come in force after the date of employment, and, as such, 
it should be presumed that the employer undertakes to fulfil all the obligations created by the 
statute and, as such, such obligations created by the statute should be held to have arisen out 
of the contract of employmant, which is implied in such cases, In my opinion, th contention 

_ has no merits in it. Tbe implied contrast maans such terms of contract which are ordinarily 
undarstood batw3en the parties in view of thair engagements, but not expressly embodjed in tho 
azc23m nt itself. Any obligation that is created by statute oan never, by any stretch of imagina- 
tion, coms within the purview of implied contract. I, therefore, hold that as this olaim for 
companiation arises out of statutory obligation and not under the terms of the contract of em- 
ployment either express or implied, it does not come within the definition of ‘Wages’ and, as 
such, I have no jurisdiction in this matter. 

Thirdly, it was argued on behalf of the opposite party that under s. 15(2) of the Payment 
of Wages Aot, the Authority has jurisdiction to grant the relief only in casen of deducted or delayed 
wages and not otherwise. According to Mr. Nanavati, in this oase, the opposite party altogether 
denies any liability to pay any compsnsation to the employees, and, as suob, here there ia no 
quostion of any deducted or delayed wages due to the employees and, as such, [have no juriedio- 
tion. In my opinion, this contention also should succeed. The case reported in 63 Bom. L.R. 
674 ia directly on the point. In that oase, it is observed, that if the employer denies or digputes 
the faot that the servant was employed by him, the Authority under the Payment of Wages 
Aot would dacide that quostion. But jurisdiction does not extend to determine the question 
as to whothoer ths contract is terminated as alleged by tha employer or the contract is still subsist- 
ing as alleged by the servant. In that case, the employee had claimed certain amount of pay on 
account of wrongful termination of his services and above observations were made. In my 
opinion, when any statutory obligation has been created to pay some compensation by reason 
of termination of employmont, it cannot be said that amount of such compensation is with respect 
to some delayed or deducted wages as laid down in s. 15(2) of the Payment of Wages Act and, 
as such, I have no jurisdiction.” 

The petitioner filed the present application under arts. 226 and 227 of the Con- 
stitution for a writ of certiorari and a wit of mzndiamus and for an order for 
quashing the order passed by respondent No, 1 and directing him to hear the 
application on its merits. 


The application was heard. 


M. P. Amin, Advocate General, with Little & Co, for the applicants.. 
N. A. Palkhivala, with Vithalbhat B. Patel, for opponents Nos. 2 and 3. 


BAvDEKAR J. This is an application under arts. 226 and 227 of the Constitution, 
which arises out of an application made by the District Labour Officer and Inspector 
under the Payment of Wages Act to the Authority under the Payment of Wages 
Act at Baroda in respect of compensation payable to 450 workmen and 20 clerks 
of opponent No. 2, Shri Dinesh Mills Ltd., whose services were terminated on the 
ground that the mill was being closed. It was the contention of the Inspector that 
there was payable to the employees of the mill, under the provisions of a. 26F, ol. (b), 
of the Industrial Disputes Act, retrenchment compensation upon the termination 
of their services, and this compensation was ‘wages’ within the meaning of that term 
as defined in the Payment of Wages Act. The mill had failed to pay this amount, 
and consequently there was either deduction of wages, or delay in payment 
of wages, upon which he was entitled to make an application to the Authority 
under the Payment of Wages Act under s. 15 of the Act. 

The application was opposed on behalf of the mill, and the only contentions which 
it will be necessary to state for the purpose of this application are that the Authority 
under the Payment of Wages Act no jurisdiction to hear the application of the 
Inspector, and, in the second instance, the representative union, acting on behalf of 


1955.) A. D. DIVEKAR V. A. É. BHAH (A.0.3.)—Bavdekar J. 1077 


the workers, Bad made an application to the Industrial Court that the services of 

the employees were not properly terminated and the employees continued in service. 

Anappeal froh the unfavourable decision of that Court had been filed tothe Appellate 

Tribunal, and ¢he employees could not, in the same breath, contend in one Court 

that their retrgnchment was illegal and they still continued in service, and then ask 

from another Court compensation for retrenchment, which must be upon the basis 

that the termination of the services of the employees was perfectly legal. The mill 

contended that the Authority under the Payment of Wages Act had no jurisdiction 

to hear the dispute, because s. 25F, cl. (b) was ultra vires of the Constitution, because 

awarding compensation restricts the right of the employer to carry on his business, 

which included the right to close his business when he liked. They contended, in 

the second instance, that even if the Act was not void of the Constitution, there was 

no compensation payable to the employees, inasmuch as the closure of the mills 

was obfigatory upon the mill, as it could not carry on the business of manufacture 

profitably and the employees could not be said to be retrenched. The mills said, 

in the third instance, that assuming that compensation was payable to the employees 

under s. 25F, ol. (b) of the Industrial Disputes Act, it could not be seid that it was 

‘wages.’ “Wages”? have been defined in the Payment of Wages Act, to include 

among other things, sums payable upon the termination of services. But this Court 
has taken the view in Sarin v. Patil! that damages claimed by a workman upon 
the wrongful dismissal of his services did not amountto ‘wages’ within the meaning, 
of that term as defined by the Payment of Wages Act. Compensation payable 
upon the termination of services would not, therefore, fall within the part of the 
definition which includes therein sums payable to any person by reason of the 
termination of his employment. “Wages” has also been defined to mean “‘remunera- 
tion...which would, if the terms of the contract of employment, express or implied, 
were ‘fulfilled, be payable whether conditionally upon the regular attendance, 
good work or conduct or other behaviour of the person employed, or otherwise...” 
But compensation payable upon termination of service would not amount to remune- 
ration, nor could the amount claimed by the employees be said to be payable, 
The mill contended finally that in any case the contentions which they raised included 
questions like s. 25F, cl. (b) being void as contravening art. 19(1) (g) of the Constitu- 
tion, and the Authority under the Payment of Wages Act had no jurisdiction to 
decide such complicated questions. Its jurisdiction was confined to deciding whether 
there was any deduction or delay in payment of wages, when it was admitted that 
wages were due to the employees. When the employer was flatly denying his liability 
to pay the alleged wages, and as a matter of fact even the constitutionality of the 
provisions of the Industrial Disputes Act, under which the employees were claiming 
compensation, the Authority constituted under the Payment of Wages Act had no 
jurisdiction to decide the questions. 

The learned Authority under the Payment of Wages Act has decided that he had 
no jurisdiction to decide the payability of the compensation, because it was not 
‘wagas, and he also said that inasmuch as it appeared that the representative union 
had made an application to the Industrial Court, from the decision in which an appeal 
had been filed to the Labour Appellate Tribunal, in which the employees maintained 
that the termination of their services was wrongful and they still continued in service, 
they could not, in the same breath, by another applicition, claim that compensation 
was payable to them upon termination of their services. 


The Inspector has comé to this Court under arts. 226 and 227 of the Constitution 
for quashing the order of the Authority under the Payment of Wages Act and giving 
a suitable direction to it; and it is obvious, in the first instance, that inasmuch as the 
Inspector contended that there was compensation payable to the employees upon 
termination of their services, and such compensation amounted to ‘wages’ which 
had not been paid, the Authority under the Payment of Wages Aot had to decide 
the question whether what the employees claimed amounted to ‘wages’ or not, 
The jurisdiction of the Authority dxpended upon the claim of the employees being 
for ‘waves,’ and the Authority had jurisdiction to dacide every question of fact or 
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law which arose in determining as to whether the claim was in respect of deduction 
or delay in payment of wages. Ifthe amount which the employees claimed amounted 
to wages, and they were not paid, it is obvious that there was eitheẹ} deduction or 
delay in payment of wages, and the Authority had jurisdiction consequently to 
determine whether the amount which the employees claimed wag ‘wages.’ The 
Inspector said that the amount was payable to the employees under s. 25F, cl. (b), 
of the Industrial Disputes Act. The mill challenged that this law was constitu- 
tional, contending that it offended against art. 19 (1) (g) of the Constitution. This 
question has admittedly now been decided by a division bench of this Court in K.N. 
Joglekar v. Barai Light Railway, which decision is binding upon all the Courts 
and Tribunals subordinate to this Court. The section is held not to cffeyd against 
art. 19 (1) (g), and so far as this part of the contention of the mill is concerned, 
there is nothing for the Authority under the Payment of Wages Acttn decide here- 
after. The second question which was raised by the mill as to whether comp@ngation 
was payabla to the employees upon the termination of their services under s. 25F, 
cl. (b) has again been decided hy this Court in the same case, where it was held that 
rf 2(00) defined “retrenchment” to mean the termination by the employer of the 
. service of a workman for any reason whatsoever, otherwise than as æ punishment 
inflicted by way of disciplinary action, and whatever the reason for which the employer 
may have terminated theservice of a workman, if it wasnot by way of punishment, 
the termination amounted to retrenchment within this definition. In any case, 
even if this Court had not decided these two questions in K., N. Joglekar v. Barsi 
Light Railway, whether any amount would be payable to the employees or not 
under the provisions of 8. 25F, cl. (b), of the Industrial Disputes Act would depend 
upon the decision of the questions as to the unconstitutionality of that section and 
whether the amount, which the employee claimed under the provisions of that section 
could be said to be claimable by him at all, on the ground thet he was retrenvhed 
when his services were terminated by the employers on the ground that they were 
closing an unprofitable manufacturing plant. It would be convenient to go into the 
question whether the Authority constituted under the Payment of Wages Act had 
jurisdiction to decide these questions later. But it had authority to decide the 
question as to whether, assuming that the employees were entitled to the sum which 
they claimed under the provisions of s. 25F, cl. (b), of the Industrial Disputes Act, 
it could be said that this amount fell within the term ‘sum payable upon the termina- 
tion of their services’ as used in the definition of ‘wages,’ or it could be said to be 
“remuneration payable to the employees” and therefore “wages.” 

It is no doubt true that the Authority has gone into some of these questions, and 
it has held, in the first instance, that s. 25F, cl. (b) of the Industrial Disputes Act 
was not unconstitutional, It had not gone into the question as to whether it 
could be said that the employees were retrenched, which had to be found before 
it could be said that they were entitled to compensation under s. 25F, cl. (b), of the 
Industrial Disputes Act. But it has held that even upon the footing that the emplo- 
yees were entitled to the compensation referred to in s. 25F, cl. (b), of the Act, it did 
not fall within the definition of ‘wages’ under the Payment of Wages Act. Following 
certain observations in Sarin v. Patil, quoted by it, it had held that the amount 
which was claimed must be payable under the terms of the contract of service before 
it could be said to be wages. 

Now, it is quite true that in the case of Sarin v. Patil, a division bench of this 
Court took the view in the first instance that damages whith were claimed for wrong- 
ful dismissal did not fall within the meaning of the term ‘the sum payable upon 
the termination of the services, and there are observations in the case which 
would tend to suggest that this conclusion was reached because of the view that the 
sum which was payable must be payable under the terme of the contract. But 
another division bench in a subsequent case had to consider the question whether, 
when any sum was payablo to an employee under the terms of an award made by 
the Industrial Court, it could be said that this sum was ‘wages’ within the meaning 
of the definition given in the Payment of Wages Act, and the contention that the 
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amount must pe payable under the contract of service was repelled in that decision, 
That was the decision in F. B. Godse v. R. H. Natk', This decision is a later decision. 
It is true that ẹhis Court was concerned in that case not with any sim payable under 
the terms of & statute, but a sum payable to an employee under the terms of an 
award made by the Industrial Court; but that does not make any difference. If at all 
the meaning offthe word ‘payable’ in the definition of ‘wages’ under the Payment 
of Wages Act is to be restricted, it must be upon the footing that the meaning is 
restricted by its context, which requires that the sum which is payable should be 
payable under a contract. If that contention is repelled, there are no reasons what- 
soever for limiting the general word ‘payable’ used to sums payable, for example, 
under an award made by the Industrial Court, or payable in any other manner. 
The learned Authority constituted under the Payment of Wages Act was obvicusly 
weong, therefore, in coming to the conclusion that upon the footing that there was 
any ameunt payable to the employees under the provisions of s. 25F, cl. (b), of the 
Industrial Disputes Act, it was not ‘wages’, because the same was not payable under 
a contract. : 


Mr. Palkhivala, who appears on behalf of the mill, has tried, however, to support 
the conclusion of the Authority under the Payment of Wages Act that the amount 
payable under s. 25F, cl. (b), assuming it to be payable, is not ‘wages’ on other grounds. 
He says, in the first instance, that even if we prefer to follow the later case of this 
Court in V. B. Godse v. R. H. Naik, the amount payable to the employees under 
8. 25F, ol. (b), of the Industrial Disputes Act is not compensation payable to the em- 
ployees upon the termination of their services, because the authority of the case of 
Sarin v. Patil, in so far as it decided that damages claimable by an employee upon 
wrongful dismissal were not “wages”, is not shaken by the later decision. It 
appéars to us, however, that compensation payable to an employee upon the termina- 
tion of service, if such termination is lawful, as in this case, at any rate, the employees 
contended that it was, is entirely different from damages which are payable to an 
employee upon his wrongful dismissal, and there is nothing in the case of Sarin v. Patil 
which prevents us from disposing of the question as to whether what the employee 
claimed is or is not ‘wages’ in accordance with the usual rules of interpretation. Now, 
the definition of ‘wages’ isin two parts. First of all, it has been defined as remunera- 
tion payable to the employees, leaving aside for the moment the various other 
qualifications. In the second instance, it provides that ‘wages’ include, among 
other things, sums payable to the emplo, ees on termination of their services, and in 
this case s. 26F, cl. (b), does provide that sums mentioned in that sub-section should 
be payable to the employees when their services are terminated. There are no 
reasons whatsoever for putting any limitation upon the perfectly general term 
‘payable’ which has been used in the first part of the definition of ‘wages’. I have 
already mentioned that a division bench of this Court bas taken the view that so 
far as the word ‘payable’ in the first part of the definition of ‘wages’ is concerned, 
there are no reasons whatsoever for saying that it means ‘payable under the contract 
of service.’ But assuming for the purpose of argument that this is not correct, 
there are no reasons whatsoever for importing any limitation which has been placed 
in the first part of the definition into the second part, where ‘wages’ are defined to 
include, among other things, sums payable to an employee on the termination of 
his service. Whenever a Legislature proceeds to define a particular term and to say 
later on thatthattermincludes somethings, the part of the definition which says that 
the term includes other things is to prevent any agitation of the question as to whether 
what is inclnded in that part could be included in the first part. It occurs to the 
Legislature that there may be a doubt as to whether certain things, which it proposes 
to include in the definition, would or would not be included in the definition which 
ithasmade. To avoid all disputes upon the point, it then says in effect that whether 
the thing which it wishes to include does or does not fall within the first part of the 
definition, the term defined would include it. It is impossible to accept that not- 
withstanding that, there must be imported into the construction of the words in the 
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subsequent part which follows the word “includes” limitations fronf the first part. 
We have no doubt consequently that the words ‘sums payable uponjtermination of 
the services’ must be given their natural wide meaning, and gifing them that 
meaning, there can be no doubt that in the first instance retrenchment compensation 
payable to the employees under s. 25F, cl. (b), of the Industrial Disqutes Act will be 
sums payable to the employees on the termination of their services, and therefore 
wages. 

But we have no d‘fficulty in holding that the sums payable to the employees under 
8. 25F, cl. (b), of the Industrial Disputes Act are also remuneration payable to the 
employees. I have already mentioned that these sums are not payable under the 
contract; but that does not make any difference; they are payable under a statute, 
and the word ‘payable’ in the definition of ‘wages’ includes all sums payable, whether 
under a contract, under an award of the Industrial Court, or under the terms of a 
statute, like s. 25F, cl. (b), or for the matter of that, in any other manne®, It is 
said that the Legislature „has provided that this amount should be given to the 
employees as compensation. Their services are terminated, and compensation is 
different from remuneration. We notice, however, that this amount depends upon 
the length of service which has been putin by an employee. It is said that the object 
of requiring the employer to make such a payment was to enable the employee to 
tide over any difficulty which he may have in obtaining employment after his services 
are terminated. Secondly, another object of the Logislature in making the amount 
payable is to deter the employer from terminating the services of his employees. 
But, in the first instance, the amount is payable to the employee upon the termination 
of his service, whether he obtains immodiate employment or not. It does not follow, 
merely because the amount is classed as compensation, that it does not come within 
the term of remuneration, being regarded as deferred pay. It is true that merely 
because a thing is made to depend upon another, it does not necessarily partake of 
the nature of the other. But nobody is contending in this case that the compensa- 
tion which is made to depend upon the length of the service put in by the employees 
partakes of the nature of the length of the service or the sarvice itself. There are 
various amounts payable to an employee after the termination of his services, There 
is, for example, pension, which is always regarded as deferred pay. Similarly, there 
is gratuity, which has been excluded from the dofinition of ‘wages’ for certain reasons; 
but if it had not been so excluded, it could easily have been again regarded as deferred 
pay or remuneration. Our decision that the amount falls within the latter part of 
the dofinition of ‘wages’ makes it unnecessary to decide whether it is also remuneration; 
but if it was necessay to so decide, we would hold that the amount falls in the first 
part of the definition of ‘wages’. 

The next point which has been made by Mr. Palkhivala is that the amount is 
really gratuity, and in support of this contention it has been pointed out that s. 25F 
was first enacted in the form of an ordinance which used the word ‘gratuity’. 
That does not, however, make any difference. Subsequently the Act was amended, 
and the amendment substituted the word ‘compensation’, The amendment was 
also made retrospective from the date upon which the ordinance was promulgated. 
It is obvious, therefore, that the Legislature has shown a clear intention to distinguish 
the amount which is payable upon retrenchment from a gratuity. Mr. Palkhivala 
says that that does not necessarily show that the intention of the Legislature was 
that this amount should fall within the definition of ‘wages’, There was another 
reason why the Legislature miyht have changed the word ‘gratuity’ into compensa- 
tion. There was payable frequently to the employees gratuity under the terms of 
their contract. When the employees asked for gratuity upon the termination of 
their services, a dispute was raised by the employers that from the amount which was 
payable under the statute the gratuity which was payable under the contract should 
be deducted. Now. that may be one of the reasons why the Legislature changed 
the word ‘gratuity’ into compensation, But that does not make any difference. 
The Logislature deliberately chose to change the nomenclature and there is no 
particular reason for saying that when it did so, it evinced an intention that the 
change should be confined to the question which arises under the Industrial Disputes 
Act. If that was the intention, it could well have provided that the gratuity which 
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was payable to An employee under the terms of a contract would not be deducted from 
the gratuity which was payable under the terms of s. 25F, ol. (b). 

Lastly, Mr. Palkhivala argues that the question which arose before the Authority 
under the Payment of Wages Act could not possibly be a question meant to be tried 
by him, becausesthis was a case in which the employers said that they were not at 
all liable to pay She amount which the employees claimed under the provisions of 
8. 25F, cl. (b), of the Industrial Disputes Act. It is only in the case of admitted wages, 
where there is either deduction from the wage, or delay in paying it, that the Authority 
under the Payment of Wages Act had jurisdiction. Mr. Palkhivala concedes that 
he would not go so far as to say that an employer would be permitted mala fide to 
deny that wages were due; but he says that if the employer «ould show that he had 
really a bona fide contention to raise about his liability to make the payment, then the 
jurisdiction of the Authority under the Payment of Wages Act is ousted. Now, it 
appears fo us that the Payment of Wages Act was enacted in order to enable the 
employees to obtain quickly the amounts due to them. How complicated the ques- 
tions would be which the Payment of Wages Authority would have to determine 
would be seen from the definition of payment of wages, and the sort of questions 
which could bə raised, as Mr. Palkhivala’s argument in this case has demonstrated, 
by an employer. It may be, of course, that sometimes very complicated questions 
may arise in determining as to whether claim of the employees falls within the defini- 
tion of wages. But there is no authority whatsoever for saying that the jurisdiction 
of the Authority is limited to a case where wages are admitted. There are observa- 
tions to that effsct in Sarin v. Patil, but there are contrary observations in the same 
case, where it has been pointed out that if an employer were to deny that he had 
EN ha a person, the Authority would have jurisdiction to go into the question. 
Similarly, if there was a dirpute between the employer and the employee about what 
the wages which were payable to the employee under the contract were, the Authority 
will again have jurisdiction to decide the dispute. One must not, therefore, lay 
too much stress upon an isolated observation in that case. It is true that when the 
employees in that case claimed compensation for wrongful dismissal and also went 
on to claim that they should be paid wager upon the footing that the dismissal was 
wrongful, it was held that the Payment of Wages Authority had no jurisdiction to 
decide the question as to whether the employees were dismissed wrongfully, or 
whether any compensation was payable to them upon that footing, or for the matter 
of that, whether wages were payable to them on the footing that they continued 
in service. But that does not alter the fact that the case is no authority for the 
proposition that the Authority under the Payment of Wages Act has jurisdiction 
meroly to decide the question of deduction or delay when wages were due was admitted. 
As I have already mentioned, ii case any sum which is claimable falle within the 
definition of ‘wages’, and it is not paid, then there is obviously either delay in payment 
of the wages or deduction out of them, and the Authority under the Payment of 
Wages Act would have jurisdiction to determine that question. If at all itis necessary 
to putin any limitations, as was done in the case of Sarin v. Patil, by holding that the 
Authority had no jurisdiction to determine as to whether there was a wrongful 
dismissal and consequently wages were still due to the employees and if so what 
these limitations are it is not necessary to gwo into for the purpose of the present 
Ape ean In this case the employees claimed compensation under s. 25F, «1. (b), 
of the Industria] Disputes Act. Upon the footing that they were entitled to it it 
amounts to wages. The Authority onder the Payment of Wages Act had, therefore, 
jurisdiction to decide whether they were so entitled tó it. 

So far as the other contention upon which the Authority under the Payment of 
Wages Act dismissed the application of the Inspector is concerned, there is force 
in it. The employees cannot have it both ways. They cannot both have their 
wages upon the footing that the termination of their services is wrongful, and the 
compensation upon the footing that their services have been terminated, which means, 
terminated la y. The learned Authority under the Payment of Wages Act was 
inclined to take the view that the employees had to ne put to an election. He does 
not say, however, in his judgement that he had put them to one. As a matter of fact, 
we think that there was some difficulty in asking the Inspector, who presented the 
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application in the present case, to eleot, because even though another application 
on behalf of the employees had been made to the Industrial Court, phat application 
was not made by him, but was made by the representative union §n behalf of the 
employees. But the Authority under the Payment of Wages Act would have, after 
determining whether any amounts are payable to the employees or not, jurisdiction 
in case it holds that the employees are entitled to compensation to sky that ite order 
would not be executed till the determination of the appeal before the Appellate 
Tribunal and will be subject to the final order in that proceeding. 

We vacate the order of the Authority constituted under the Payment of Wages 
Act under art. 227 and direct him to dispose of the matter further in accordance 
with the law. The applicants having succeeded substantially, opponent No. 2 
will pay the applicants’ costs of this application. i 


e 

Sman J. [His Lordship after narrating the facts of the case proceeded.) „Two out 
of the questions which were canvassed before the Authority under the Payment of 
Wages Act have been answered by a recent judgment of a division bench of this 
Court, and we are bound by that judgment. It has been held that s. 25F(b) of 
the Industrial Disputes Act of 1947 does not place an unreasonable restriction upon 
the right of citizens to carry on business. It has also been held that retrenchment 
referred to in s. 25F (b) need not be of workmen employed in a running business. 
Even if retrenchment of workmen has been made with a view to close down a businese, 
retrenchment compensation is payable by the employer. In K. N. Joglekar v. Barsi 
Inght Railway’ the question arose whether workmen whose services were terminated 
when the employer decided to close down his business were to be regarded as ‘retren- 
ched’ within the meaning of the Industrial Disputes Act of 1947; and it was held that 
the termination of the services of the workmen by the employer for enabling him to 
close his business amounts to ‘retrenchment’ within s. 2 (00) of the Industrial Disputes 
Act, 1947, and, therefore, the employer was liable to pay compensation for retrench- 
ment under s. 25F of the Act. It was observed in the course of the judgment by 
the learned Chief Justice that s. 25F of the Industrial Disputes Act, 1947, imposes 
a statutory liability upon the employer to pay compensation when he terminates the 
services of an employee, and that liability is not affected by tho circumstance that 
the the termination of services is made with the object of closing a business in which 
the employer was suffering losses. It was also held in that case that imposition of 
an obligation to pay retrenchment compensation to an employee whose services were 
terminated with a view to facilitate closing of the business did not amout to placing 
an unreasonable restriction upon the right of the employer to carry on business. 
In view of this decision it is not open to Mr. Palkhivala to contend that s. 25F (b), 
of the Act infringes any fundamental right of the employer under the Constitution. 
Mr. Palkhivala has stated before us that even though he does not concede the 
correctness of the propositions laid down in the Barsi Light Railway case, no useful 
purpose would be served by arguing the same questions over again in this Court. 

e question which then survives is whether the Payment of Wages Authority 
had jurisdiction to entertain an application for non-payment of retrenchment compen- 
sation under s. 25F (b) of the Industrial Disputes Act, 1947. Section 16 of the 
Payment of Wages Act, 1936, authorises the State Government to appoint an Autho- 
rity ‘to hear anc decide for any specified area all claims arising out of deductions from 
the wages, or delay in payment of the wages, of persons employed or paid in that 
area.’ Sub-section (8) of s. 15 requires the Authority appointed under sub-¢. (Z) to 
entertain the application under sub-s. (2), and to hear the applicant and the employer 
or other person responsible for the payment of wages or to give them an opportunity 
of being heard, and, after such further enquiry, if any, as may be necessary, he is 
authorised to direct refund to the employed person of the amount deducted, or the 
payment of the delayed wages, together with such compensation as the Authority 
may think fit, not exceeding ten times the amount deducted in the former case and 
not exceeding ten rupees in the latter. The proviso to sub-s. (3) of s. 15 restricts 
the jurisdiction of the Authority in the matter of payment of compensation in the 
case of delayed wages. If the Authority is satisfied that the delay was due to a 
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person or the ocogrrence of an emergency or the existence of exceptional circumstances, 
such that the pérson responsible for the payment of wages was unable, though 
exercising reasonable diligence, to make prompt payment, or in the case of failure of 
the employed pergon to apply for or accept payment. Section 2(vi) of the Act defines 
the expression ‘Wages’ as meaning 

‘all remuneration, capable of being expressed in terms of money, which would, if the terms 
of the contrast of employment, expres? or implied, were fulfilled, be payable, whether conditionally 
upon the regular attendance, good work or condust, or other behaviour of the person employed, 
or otherwise to a person employed inrespect of his employment or of work done in such employ- 
ment, and includes any bonus or other additional remuneration of the nature aforesaid which 
would be so payable and any sum payable to such person by reason of the termination of his 
ompPeyment.’ . 
The definiéion then proceeds to exclude the value of any house accommodation and 
other amenities, the contribution paid by the employer to any pension fund or 
provident fund, travelling allowance or the value of any travelling concession, sums 
paid to the persons employed to defray special expenses entailed upon him by reason 
of the nature of the employment, and any gratuity payable on discharge. It is 
clear from the terms of s. 15 that the jurisdiction of the Payment of Wages Authority 
is limited to hear and decide claims arising out of deductions in wages or delay in 
payment of wages. Section 22 of the Act excludes the jurisdiction of the civil Courts 
to entertain suits for recovery of wages or any deductions from wages, inso far as tho 
sum olaimed forms the subject-matter of an application under s. 15 or forms the sub- 
ject-matter of a direction under s. 15 or which could have been recovered by an 
application under s. 15. Therefore, by s. 15 of the Payment of Wages Act special 
jurisdittion has been conferred upon the Authority, and the jurisdiction of the civil 
Courts to entertain proceedings in respect of the matters which have been or 
could have been brought before the Authority, is excluded. Section 15 seeks to limit 
the jurisdiction of the ordinary civil Courts. and must be strictly construed. A claim 
which does not arise out of deduction from wages or delay in payment of ‘wages’ 
as defined in the Act cannot be tried by the Authority under s. 15. 

Section 25F of the Industrial Disputes Act, 1947, provides, in so far as that section 
is material, that no workman employed in any industry who has been in continuous 
service for not less then one year under an employer shall be retrenched by that 
employer until the workman has been given one month’s notice in writing indicating 
the reasons for retrenchment and the workman has been paid, at the time of retrench- 
ment, compensation which shall be equivalent to fifteen days’ average pay for every 
completed year of service or any part thereof in excess of six months and notice 
in the prescribed menner is served on the appropriate Government. Section 25F 
evidently restricts the right of an employer to terminate the employment of workmen. 
The employer is required to serve a notice upon the employee of one month’s duration 
setting out the reasons for retrenchment. The employer is also required to pay 
to the employee wages for the period of notice and also to pay at the time of 
retrenchment compensation which should be equivalent to fifteen days’ average pay 
for every completed year of service or any part thereof in excess of six months. 
This is a statutory liability imposed upon the employer by the Legislature. By 
the terms of r, 25F the employer is required at the time of retrenchment to make 
payment of the compensation for a period which is to be equivslant to fifteen days’ 
average pay for every completed year of service or any part thereof in excess of 
six months. The liability to pay compensation having been imposed by statute, the 
initial question which must be answered is, whether compensation payable under 
s. 25F to a workman for retrenchment from service is ‘wages’ within the meaning 
of the Payment of Wages Act. Ifcompensation payable under s. 25F is not wages 
within the meaning of the Act, the lability to pay the same cannot be enforced 
under the Payment of Wages Act. 

Now, ‘wages’ under the Payment of Wages Act mean ‘all remunaration which 
becomes payable to a workman if the terms of the contract of employment are 
fulfilled’ and include any bonus or other additional remuneration payable to the 
employee. Wages also include any sum payable to the employee by reason of 
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termination of his employment. Mr. Palkhivala contended that retrenchment 
compensation cannot be called ‘remuneration’ within the meaningpf the definition 
of ‘wages’, and that in any event not being ‘payable’ under the termB of any contract 
of employment, it could not be regarded as ‘wages’. We are unable to accept that 
contention. The Logislature has devised a special definition the expression 
‘wages’ of wide import. According to the definition, wages inchide remuneration 
which is payable if the terms of contract of employment, express or implied, are 
fulfilled, and includes bonus or other additional remuneration. It also includes 
any sum payable to au employée by reason of termination of his employment. The 
sum payable to an employee by reason of termination of his employment is not 
required by the terms of the definition to be remuneration. Even if, therefore, 
retrenchment compensation is not ‘remuneration’ within the first part of the definition, 
it is still a ŝum payable to the employee by reason of the termination of his empffoy- 
ment and clearly falls within the definition. It also appears that the Isegislature 
has related the amount of retrenchment compensation to the length of service which 
the employee puts in; and that may indicate that the Legislature regarded ‘retrench- 
ment compensation’ as deferred payment of salary or wages payable on termination 
of the employment. 

It was strenuously urged by Mr. Palkhivala that the Legislature enacted s. 25F 
of the Industrial Disputes Act, 1947, with a view to put a restraint upon the arbitrary 
exercise cf theright of employerstoretrench workmen. It was urged that the provision 
having been made with a view to deter the employer from retrenching workmen 
‘from employment, compensation payable thereunder could not be regarded as 
‘wag2e’ within the meaning of the definition of that expression as given in the Pay- 
ment of Wages Aot, 1936. We are, however, not concerned with the reason why 
the Legislature made the provision. We are concerned with the question whether 
the artificial definition which the Legislature has evolved of the expression ‘wages’ 
includes ‘retrenchment compensation’, and we see no ground for holding that 
it does not. When the employer is required to pay to the employee an amount, 
which depends upon the length of service which the employee has put in, at the time 
of his retirement from service, the amount may be regarded as a sum payable to 
an employee on termination of employment, or as deferred salary. It was urged 
that a workman who had not put in one year’s service is not entitled to any compen- 
sation under s. 25F, and that indicated, argued Mr. Palkhivala, that the Legislature 
did not regard retrenchment compensation as deferred salary or wages. It was, 
however, open to the Legislature to regard an employee as having qualified for deferred 
salary or wages, if he has put in service for a certain period, and not otherwise. 
The fact that the employees whose services are comparatively short may not qualify 
for receiving retrenchment compensation does not alter the essential nature of the 
compensation payable to the employees who have qualified for the same. 

It was urged that retrenchment compensation was in the nature of gratuity, 
and gratuity having been excluded from the definition of ‘wages,’ no claim under 
the Payment of Wages Act can be made in respect thereof before the Authority. 
Reliance in support of that argument was placed upon the fact that the Ordinance 
which was promulgated by the President is imposing retrenchment compensation 
on October 24, 1953, called that compensation ‘gratuity’. Now s. 25F which falls 
in Chap. VA of the Industrial Disputes Act, 1947, was added by Act XLII of 1953, 
which came into force on December 23, 1953. Act XLII of 1953 was preceded by the 
Industrial Disputes Amendment Ordinance of 1953, and the Ordinance provided 
for payment of gratuity to employees in case of retrenchment. The Ordinance 
was repealed by the Industrial Disputes (Amendment) Act, XLITI of 1953, and the 
Act was given retrospective operation as from October 24, 1953. Even though the 
Ordinance of 1953 called the retrenchment compensation ‘gratuity’, under the 
Act it is called ‘compensation,’ and not ‘gratuity.’ The Legislature having given 
the amending Act of 1953 retrospective operation as from October 24, 1953, the 
nature of the payment to be made to retrenched employees will have to be judged 
by reference to the provisions of the Act of 1953, and not by reference to the Ordinance 
of 1953. Gratuity is an ew gratia payment made by the employer to an employee 
on termination of his employment, The liability to pay retrenchment compensation 
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is imposed upori the employer by the State, and it is not an ex gratia payment. It 
is, therefore, difficult to regard compensation, which the statute says shall be made 
at the time of retrenchment, as ‘gratuity.’ 


It was also urged that the expression ‘payable’ as used in the definition of the 
vee ‘wages’ must mean ‘payable’ under a contract express or implied, and if 
obligation to pay arises,not by the termsof a contract, but as a result of a statutory 
imposition, the definition would not cover such amounts. We are unable to accept 
that contention also. There is nothing in the definition of ‘wages’ which supports 
the assumption that the amount payable must be ‘payable’ under the terms of a 
contract express or implied. It interms means ‘all remuneration or other sums which 
become payable if the terme of the contract of employment, express or implied. are 
fulfilled by the employee’. That an employer must fulfil the terms cf bis epployment, 
express og implied, for being entitled to claim wages cannot be disputed. But if an 
employes fulfills the terms of his employment, the right to receive wages is not 
controlled by the terme of the contract of employment. Even if by an award pay- 
ment is directed to be made by an employer, such award not forming part of the 
contract of employment, that payment will have to be made by the employer to 
the employes, and will fall within the definition of ‘wages’. Similarly, if liability for 
payment of any amount to an employee is imposed upon an employer by statute, 
that liability has also to be satisfied by the employer, even though the contract 
between the parties of employment did not contemplate the same. In taking this 
view we are supported by a judgment of this Court reported in Prabha Mills 
iid. v. 8. H. Natk?. It was held in that case that if an employee has served his 
master and has carried out the terms of the contract of service and has fulfilled his 
obligations, any amount payable by the employer to the employee is ‘wages’ 
within the meaning of tia definition. Therefore ‘wages’ does not merely mean 
remuneration payable by the employer under the terms of the contract, express or 
implied; it includes any ‘amount which the employer legally becomes liable 
to pay to the employee on fulfilment of the contract. It was held in Prabha Mills’ 
case that an award of the Industrial Court fixing higher wages and dearness allowance 
can be enforced under the Payment of Wages Act: the employer becomes liable to 
pay the additional wages and dearness allowance to thé employees; and such addi- 
tional wages and dearness allowance are ‘wages’ within the meaning of s. 2 (vi) of 
the Payment of Wages Act. The Court in that case negatived the contention raised 
by the employer that the expression ‘wages’ only means payments which the employer 
is obliged by the terms of the contract of employment to make, and held that all 
amounts which the employer is legally liable to pay to the employee on fulfilment of 
the contract of employment are ‘wages’ within the meaning of the definition of 
that expression. 


Mr. Palkhivala relied upon the judgment of this Court reported in Sarin v. Patil’, 
in support of his contention that a liability which arises otherwise than under the 
terms of a contract of employment cannot be enforced by an application 
under 8. 15 of the Payment of Wages Act. In that case an employee of the B. B. 
& C. I. Riilway was suspended from service for misconduct, and was ultimately 
removed from service. The employes filed an application to the Authority under 
the Payment of Wages Act for recovery of wages due to him during the period of 
suspension. The Payment of Wages Authority awarded to the employee the amount 
clarmed by him, as in his view the order of removal of the employee from service 
was not a valid order, and the employee should be deemed to be in service of the 
employer. Against that order the employer applied to the High Court for a writ 
under art. 226 of the Constitution. This Court held that it was not open to the 
Payment of Wages Authority to decide whether the contract of service between 
the parties had been properly and validly terminated, nor was it opento the Authority 
to decide whether the denis al of an employee was wrongful. It was pointed out 
in that case that the Payment of Wages Authority being a special tribunal created 
under the Act, his jurisdiction could not be inferred by implication; it had to be 
expressly conferred, and if the jurisdiction of the civil Courts in matters which are 
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entrusted to the special tribunal is ousted, it can only be regarded fs ousted to the 
extent of the jurisdiction expressly conferred upon the special tribgnal. 

Now the point which expressly fell to be decided in Sarin’s case can have no bearing 
on the question to be decided in this case. But strong relience was sought to be 
placed upon the observations made at p. 676 of the report : ‘ 

“Looking to the whole scheme of the Act (the Payment of Wages Act, 1936) and looking 
to the earlier part of the definition (the definition of the expression ‘wages’), in my opinion, the 
sum payable by reason of the termination of his employment is not any damages or compensation 
to which a servant would be entitled on a wrongful termination of his service. The sum payable 
here referred to is only a sum payable under the terms of the contract.” 

Relying upon these observations it was urged by Mr. Palkhivala that an} sum which 
is payable otherwise than under the terms of the contract of service, expres# or 
implied, is not included within the definition of ‘wages.’ ° 
We are unable to accept that contention. As I have pointed out earlier, the Court 
in that case was concerned to decide the question, whether the Payment of Wages 
Authority had jurisdiction to decide that there had been a wrongful termination of 
service of the employee ; and it was held that the Payment of Wages Authority had 
no such jurisdiction. It was not necessary in that case to decide, whether payment 
which becomes due under a statute to an employee on termination of his employment 
can be regarded as wages within the meaning of the definition of that expression. 
Nor was the Court called upon in that case expressly to consider, whether payment 
due to an employee for the period of notice would, when there was no express agree- 
ment of notice pay, be regarded as wages. In that case tho amount which was 
claimed could have become payable to the employee only if his dismissal was wrongful, 
and not otherwise. It was held that it was not within the jurisdiction of the AutRority 
under the Payment of Wages Act to decide the question, whether the termination 
of employment was wrongful. On that view, evidently the Authority could not 
decide that any amount was due to the employee on the footing that there had 
been a wrongful termination of employment. In the present case, however, the 
liability to pay retrenchment compensation is imposed by statute. The source of 
- the liability is not in dispute. The fact that the amount has become payable is also 
not in dispute. The only dispute that survives is, whether the Payment of Wages 
Authority is the proper forum for enforcement of that liability. We are unable to 
hold that observations made by the Court in discussing a question relating to a 
disputed liability, which might arise only on proof of facts, which the Court held 
were not within the competence of the Authority to decide, can have any application 
to the present case, where the liability is not in dispute. It must also be pointed 
out that the apparently wide observations which were made in the case of Sarin v. 
Patil were explained in a subsequent judgment reported in Mushran v. Patil. The 
learned Chief Justice who delivered the judgment in that case pointed out at p.1017 
of the report that what was contended to be decided in Sarin’s caso was that 
“itis only when the contract ofemploymentis put an end to and the liability to pay 
damages for wrongful dismissal is disputed that the Authority has no jurisdiction to consider the 
question with regard to wrongful dismissal.” 
Therefore we are unable to hold that there is anything in Sarin v. Patil which compels 
us to take the view that an amount which is directed by statute to be paid to an 
‘employee in certain circumstances is not an amount which is payable within the 
meaning of the definition of ‘wages’ in s. 2(vi) of the Payment of Wages Act. 

It was then urged by Mr. Palkhivalla that in any event the refusal to pay retrench- 
ment compensation did not involve delay in payment of wages ; and the Payment of 
Wages Authority had therefore no jurisdiction to decide the application filed before 
him. Mr. Palkhivalla contended that it is only in the case of an admitted liability 
that an application can lie to the Authority under the Payment of Wages Act for 
enforcement thereof. According to Mr. Palkhivalla the Payment of Wages Authority 
is a tribunal constituted merely to provide a machinery for enforcement of an admitted 
liability, and is not a tribunal which is entitled to decide disputed questions as to 
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liability. In sifpport of that contention also counsel relied upon the judgment 
in Sarin v. Pat and the following observations made by the learned Chief Justice 
at p. 677 of the report : 

“Delay in payment of wages can only mean delay in payment of wages whioh are admitted. 
‘Wages are due but fpr some reason or otherthose wages have not been paid at the time when they 
should have been paid under the law. Mr.Seervai wants us to read ‘delay in payment of wages’ 
as if it meant the same thing as refusal to pay wages. In this case there is no delay on the part 
of the petitioner to pay wages. He has refused to pay wages, rightly or wrongly, contending that 
respondent No. 2 is not hia employee; ho has dismissed him and therefore nothing is due to him. 
Therefore the issue which really arises and which the Authority has assumed jurisdiction to 
decide is whether the refusal of the potitioner to pay wages is justified or is valid in law.” 


Thaobservations relied upon by Mr. Palkhivalla are not susceptible of the interpreta- 
tion suggested by him. It does not appear from the observations made in the judg- 
ment that the Payment of Wages Authority is concerned merely to direct payment 
of admitted wages. It has been decided in that case that it is competent to the 
Authority under the Payment of Wages Act to construe the terms of employment 
in order to determine what wages are payable, and even if the contract of employment 
has been terminated, it is open to him to construe its terms in order to determine 
whether any sums are payable by reason of termination. It is also 

“open to him to determine whether a person has been employed or not, because the 
question of contract of employment and the terms of the contract can only arise provided the 
person seeking relief was employed. The mere denial of the factum of employment cannot 
oust the jurisdiction of the Authority. If the employer denies or disputes the faot that the 
servant was employed by him, it will be for the Authority to decide that question and it is 
only after the question of employment hasbeen decided that the question would arise as to 
what are the terms of the contract and what is the liability of the master under the terms 
with regard to wages.” (p. 678) 
It is evident from those observations that it was not held in Sarin’s case that the 
Payment of Wages Authority was concerned merely to direct payment of admitted 
wages. It was observed in that case that the Authority has jurisdiction to decide, 
whether the liability had arisen and whether the liability can be enforced under the 
Payment of Wages Act. 


Section 15 of the Payment of Wages Act confers jurisdiction upon the Authority 
to, entertain claims arising out of deductions or delay in payment of wages. The 
section does not limit the jurisdiction of the Authorily to entertain admitted claims 
arising out of deductions from wages or delay in payment of wages. There is 
also nothing in s. 15 which justifies that restriction upon the jurisdiction of the 
Authority; and sub-s. (3) of that section indicates that the Authority is 
entitled to hold an enquiry to hear the parties, to give them an opportunity of 
leading evidence and to decide the claim made by the employes as to the deduction 
or delay in payment of wages. If admitted wages only can be directed to be paid 
by the Authority, it is difficult to appreciate what enquiry could be made under 
sub-s. (3). Again if the contention raised by counsel has force, it would always be 
open to the employer in an application made under s. 16 of the Payment of Wages 
Act to oust the jurisdiction of the Authority by denying the claim made by the 
employee. Once a claim is denied, if the argument of Mr. Palkhivalla is accepted, 
there would be no jurisdiction left in the Authority to decide the claim. However 
the enquiry which is contemplated to be made by the Authority can only be in 
respect of disputed claims. Again inherent in the proviso to sub-s. (3) is clear 
indication that the Authority is entitled to make an enquiry into a dispute 
raised by the employer. Sub-section (3) of s. 15 invests the Authority with jurisdic- 
tion to pass an order for payment of compensation for delay in payment of wages ; 
but that jurisdiction of the Authority is restricted, when there is bona fide error or 
bona fide dispute as to the amount payable, or occurrence of an emergency or existence 
of exceptional ciroumstances mentioned in cls. (b) and (c) to the proviso. The existence 
of bona fide error or a bona fide dispute or of circumstances mentioned in the proviso 
can only be ascértained if the Authority is entitled to hear and decide disputed 
questions and not otherwise, i 
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jurisdiction of the Authority, but he contends that where a bong fide dispute is 
raised as to liability, the Authority would have no jurisdiction to debide the dispute, 
and the employee must have recourse to another tribunal which can give him relief. 
But if it is within the jurisdiction of the Authority to decide whether the denial is 
bona fide or mala fide, there is nothing in s. 15 which disables th8 Authority from 
deciding other questions which have to be determined for bse hapa upon a claim 
arising out of deduction or delay in payment of wages. We are unable to hold that 
the Legislature intended to restrict the jurisdiction of the Authority to hear only 
in cases of admitted liability claims arising out of deduction from wages or delay in 
payment of wages. 

In the present case by s. 25F(b) of the Industrial Disputes Act, 1947, the employer 
is bound td pay at the time of retrenchment compensation to the employee. the 
employer having declined to pay the retrenchment compensation, it is evident that 
there has been delay in payment of wages of the employees. The refusal to pay the 
retrenchment compensation therefore necessarily involves delay in payment of wages 
due to the employees and the application clearly falls within the terme of s. 15 of 
the Payment of Wages Act. In our view the Payment of Wages Authority had 
jurisdiction to entertain and decide the claim made by the District Labour Officer 
and that the Authority was bound to entertain and decide the application mide to him. 
In refusing to entertain the application the Authority has, in our judgment, failed 
to exercise the jurisdiction vested in him by law; and in exercise of our powers 
under art. 227 of the Constitution we must set aside the order passed. by him. 

Orders set aside. 


Mr. Palkhivalla concedes that a mala fide denial of liability does fia exclude the 


Before Mr. Justice Baodekar and Mr. Justice Shah. 

THE MUNICIPALITY OF ANAND v. TH3 STATE OF BOMBAY.* 

Bombay District Municipal Act (Bom. UT of 1901) Secs. 59+, 73—Constitution of India, art. 14— - 

Imposition of octroi dity by municiprlity after obtaining sanction of State Government— 

Swudsepsent order passed by State Government preventing municipality from levying such tax— 

Order whether void—Section 59 enthling Stale Governmsnt to pass special order in matter of 

imposition of laz by a municipality, whether ultra viras of art. 14 of Constitution Whether 

a constitutional enactment rendered unconstitutional because tt gives an authority discretion 
capable of abuse. 

Section 59 of the Bombay District Municipal Act, 1901, which enables a gpecial order to 
be passed by the State Government in the matter of imposition of a tax by a muniol- 
pality, is not ultra vires of art. 14 of the Constitution of India. 

The State of West Bengal v. Anwar Ali Sarkar, Suraj Mall Mohta and Co. v. A. V. Visoa- 
natha Sastri®? and Plymouth Coal Co. v. Pennsylvania,’ referred to. 

If an enactment is constitutional, it would not be rendered unconstitutional because it 
gives to an authority, which may even be an executive authority, discretion which is capable 
of ae There is no presumption that when discretion is left to an executive authority, 
it be abused. 


Tas M inisipality of Anand (petitioner) after obtaining approval of the Government 
of Bombay (opponent No. 1) to the rules and by-laws framed by it under s. 60 of 
the Bom ay District Municipal Ast, 1991, imposed with effect from January 1, 19565, 
an ostroi daty of fow amas per maund of milk brought for consumption, use and 
sale within the municipal limits of Anand. A part of the milk brought within the 
municipal limits of Anand was brought by societies which supplied it to the Kaira 
District Co-operative Milk Producers’ Union, Anand (opponent No. 2). Opponent 
No. 2 prosessed it and then supplied it to opponent No. 1 for selling it in Bombay. 


* Decided, July 19, 1955. Special Civil 
Application No. 976 of 1958. 

f The relevant portion of the section is 
as under :-— 

“58. (1) Subject to any general or special 
orders which the State Government may make 
in this behalf, any Municipality— 

(a) after observing the preliminary pro- 
cedure required by section 60 and 

{b} with the sanction of the State Gov- 
ernment in the case of the City Municipalities, 


and in other cases of the Commissioner and 
subject to such modifications or condi- 
tions a3 under section 61 the State Govern- 
ment or the Commissioner, respectively, in 
according such sanction, deems fit, 
may impose, for the purposes of this Act, any 
of the following taxes;...”” 

1 [1952] S. C. R. 284. 

2 [1955] 1S. C. R. 448. 

8 (1914) 282 U. S. 581, 58 Law ed. 718, 
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On April 4; 19§5, opponent No. 1 passed an order to the following effect :— 

“In exercise qf the powers conferred under s. 59 of the Bombay District Municipal Act 1901, 
(Bom. III of 1901), the Government of Bombay hereby directs that no octroi shall be leviable on 
milk imported within the limits of the Anand Municipality for consumption, use or sale therein.” 

The petitioner filed an application in the High Court under arts, 226 and 227 of 
the Constitution’of India inter alia, for a declaration that the order passed by oppo- 
nent No. 1 was illegal, bad in law, ulira vires the powers of opponent No.1, un- 
constitutional, void and ineffective, for a declaration that even if the order was 
valid and legal, it could not affect the rules framed by the petitioner underthe Bombay 
District Municipal Act and render them invalid and inoperative and for an appropriate 
writ, direction or order restraining the opponents from acting or taking steps under 
the order. 


The application was heard. 


Purshottam Tricumdas, with D. V. Patel, S. N. Patel and S. B. Vakil, for the 
petitioner. 

M. P. Amin, Advocate General, with V. S. Desai, Assistant Government Pleader, 
for respondent No. 1. : 

Rajni Patel, with Vithalbhat B. Patel, for respondent No. 2. 


BAVDEKAR J. The petitioner—the municipality of Anand—being desirous 
of levying an octroi upon goods imported for consumption within the municipal 
limits of the town of Anand obtained approval of the Government to the imposition 
of octroi and imposed octroi with effect from January 1, 1955. One of the articles 
upon which it was imposed was milk and the octroi imposed was 4 annas per maund 
and seme of the milk is milk brought within the municipal limits by societies which 
supply it to respondent No. 2 Union who processes it and subsequently supplies 
it to the Government of Bombay for being sold in Bombay. Sometime after the 

‘imposition it appears that the Milk Commissioner, Bombay, as well ‘as respondent 
No. 2 Union raised a contention before the municipality with regard to the milk 
being property of Government inasmuch as respondent No. 2 Union was collecting 
it merely as its agent. The Director of Local Authorities, Northern Division, 
Ahmedabad, also raised a question as to whether the Municipality was entitled to 
levy the octroi upon the combined weight of the milk and cans and whether it could 
levy it upon portions of maund of milk. The municipality seems to have thought 
that these objections were fair ones and they were thinking of changing the rules 
for which certain procedure laid down by the Bombay District Municipal Act, 1901, 
had to be followed. The Director of Local Authorities also appears to have thrown 
out a suggestion that as there was a dairy scheme likely to come into force soon, 
the municipality might consider reducing the duty which it was levying, inasmuch 
as when the scheme came into force the municipality would obtain sufficient income 
even with a reduced octroi on milk. In this state of affairs the Government of 
Bombay passed an order under s. 59 of the Bombay District Municipal Act prohibiting 
the municipality of Anand from levying octroi a milk brought into the municipal 
limits of Anand for consumption therein. The legality of this order is the subject- 
matter of this petition. 

Now the contention that such an order could not be passed under the opening 
words of s. 59 of the Bombay District Municipal Aot, inasmuch as it is the imposi- 
tion which has got to be subject to the general or special orders of Government and 
that once a tax has been imposed with the sanction of the Government, there can 
be no question of the Government passing a special order which can only affect 
subsequent levy and not the imposition of the tax, which has already been made 
is concluded by the decision of this Court in Vijapur Municipality v. State of Bombay. 

The second ground of attack is levelled against the section itself; and it is contended 
that so far as s. 59 allows a special order to be passed, to which the power of the 
municipality to impose an octroi duty or any other duty or any other tax will have 
to be subject, the section is ultra vires of art. 14 of the Constitution. It is contended 
that it would be permissible under those provisions for the Provincial Government 
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to pass an order which will-prevent a particular municipality fromglevying any of 
the taxes which have been mentioned in s. 59. Even if the Provingal Government 
permits a particular tax to be levied, if the tax is to be levied on goods, it can direct 
that the tax shall not be levied by a particular municipality upon a particular article, 
like milk in the present case. It may also direct that a particular tax or a particular 
tax upon & particular article shall not be levied within a particflar geographical 
area, which may inolude part of a city or part of an area, within the municipal limits, 
Finally, Mr. Purshottam who appears on behalf of the petitioner says that Govern- 
ment may under the powers conferred under this section also pass an order directing 
that a person or a body like respondent No. 2 Union, shall not be liable to pay any 
tax upon milk which it imports within the municipal limits of a town for consumption 
therein. The section, therefore, by the words ‘special order’ confers discretion 
upon Government which is unguided and uncontrolled and consequently it is is- 
criminatory. e 

Now, in America there has been a conflict upon the question, whether it is a proper 
classification to put in one class those who get the consent of a board or of an official 
and into another class those who do not, where no standard is set up to control 
the action of the board or official. Willis in his book on Constitutional Law, 1936 
edn., at p. 586, says that the best view on this subject is that due process and equality 
are not violated. by the mere conference of unguided power, but only by its arbitrary 
exercise by those upon whom it is conferred; and he goes on to say that it seems, 
if that is the correct position, the only question that would then arise would be the 
delegation of legislative power. 

It is said, however, that two cases of the Supreme Court in India are against the 
view which has been propounded by Willis in his book on Constitutional Law. The 
first is the case of The State of West Bengal v. Anwar Ali! and the other is thé case 
of Suraj Mall Mohta and Co. v. A. V. Visvanatha Sastri*. 

In the case of The State of West Bengal v. Anwar Ali Sarkar? under s. 5(1) of 
the West Bengal Special Courts Act, 1950, the State Government was empowered 
to direct what offences or classes of offences or cases or classes of cases a special 
Court constituted under the Act was to try. It was held that the provisions resulted 
in persons accused of offences being divided into two classes. Those who would 
be tried by the ordinary Courts by the ordinary procedure and those who would 
be tried by the Special Court following a procedure which was considerably disad- 
vantageous to the persons who were tried by that Court. The classification 
depended upon an act of the State Government who had uncontrolled discretion 
in the matter and the statute offended against art. 14. 

In the case of Suraj Mall Mohta and Oo. v. A. V. Visvanatha Sastri s. 5(1) of the 
Taxation on Income (Investigation Commission) Act, 1947, empowered the Central 
Government to refer to a Commission constituted under the Act for investigation 
and report any cases in which it had prima facie reason for believing that a person 
had to a substantial extent evaded payment of taxation on income. Section 
5(4) empowered the Central Government to refer to the Commission the cases of 
other persons if after investigation the Commission made a report to that effect. 
It was held that s. 5(4) was not limited to cases of persons, who, to a substantial 
extent, had evaded taxation and who therefore all fell within the ambit of s. 34 
of the Income-tax Act, and that that being so there was no justification for disorimina- 
ting against them in matters of procedure as compared to those who could be dealt 
with under the Indian Income-tax Act. 

The latter case has obviously no bearing on the question before us, but the former 
does establish the proposition that where the Legislature confers uncontrolled 
or unguided .discretion on another authority resulting in a classification which 
Subjects one class to substantially unequal treatment, the legislation is discrimi- 
natory .and void. . 

But even upon the footing that in case there is any discretion left to an executive 
authority howsoever high, the legislation would be discriminatory and offending 
against art: 14 of the Constitution merely because the discretion is either unguided 
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or uncontrolled and it results in substantially unequal treatment of people in one 
class, it has gof to be remembered that in this country legislation is not uncommon 
where authority, e.g. to give licenses to conduct hotels, is given to executive officers. 
Similarly, sanction, e. g. to prosecute is left to the discretion of an executive authority. 
Their Lordships of the Privy Council have held that where sanction of an executive 
authority is nefessary for prosecution, it was open to that authority to refuse to 
sanction prosecution, not only on what may be called legal grounds, but also on 
economic grounds or political grounds. It may be that, if after the Indian Constitu- 
tion came into force, sanction is refused, e. g. on the ground that the person who was 
to be prosecuted was a follower of the party in power, the exercise of the discretion 
may be arbitrary. But that does not alter the fact that legislation of this type is 
at epee in this country; and it is necessary to be very careful before saying 
that a particular piece of legislation is discriminatory on the ground th&t discretion 
is left toan executive officer, and so far as one can see, it is unguided discretion. 

Then again what we are concerned with in this case is discretion with regard to 
taxation. Willis says, in the United States of America a wider discretion under 
the powers of taxation is held valid when it is made in, what is called in America, 
the ‘police power.’ In the second instance, according to the same authority, it has 
been established there that the equality clause does not forbid geographical classi- 
fication. The State, if it desires, may levy taxes over the entire State, and thus 
make the State the unit; but if the State desires, it may establish taxing districts 
or other subdivisions, like a oity or a territory within a city. When therefore it 
is argued on behalf of the petitioner that s. 59 of the Bombay District Municipal Act 
empowers Government to pass a special order permitting one particular municipality 
to levy a tax, but depriving another municipality, which would naturally be consti- 
tuted in another geographical area, of the power to levy it, resulting in different 
people being liable to pay different taxes, the argument is not a valid one. If at all 
therefore the statute is open to attack under art. 14, it must be upon the ground 
that it discriminates between municipality and municipality. Now, before the 
protection under art. 14 is invoked it must be shown that not only does the statute 
make a classification but persons which may include municipalities similarly 
circumstanced are subject to unequal treatment and it can hardly be contended 
that all the municipalities governed by the District Municipal Act are from the 
point of view of municipal taxation similarly circumstanced. 

Nor would it, as a matter of fact, be possible to say that there is no guidance 
whatsoever to the State Government in deciding in which cases it will pass an order 
prohibiting a municipality from levying a tax, and in which case it will not. It 
has to be remembered that this power is conferred upon the Government not only 
by the opening words of s. 59 of the District Municipal Act, but the section confers 
the same powers upon the Provincial Government, or the Commissioner, as the case 
may be, when a municipality selects a particular tax for imposition and proceeds to 
obtain, a8 it is required to obtain, the sanction of the Government or the Commissioner 
for imposition of that tax. It is obvious that when such a proposal is submitted 
to Government, the Government can in the case of one municipality direct that it 
shall not levy any octroi, whereas in the case of another municipality it may permit 
its imposition. Similarly, it may direct that the municipality may levy a particular 
tax like octroi, but at the same time it shall not levy octroi on any particular article 
such as e. g. milk. It is not contended before us that the section is wlira vires in 
so far as it gives discretion to the Government to refuse to sanction imposition of a 
particular tax, or when the tax itself is sanctioned, to refuse permission to levy 
it upon a particular commodity. But Mr. Purshottam says that that case is different, 
because the discretion in that regard is controlled. When the municipality selects 
æ particular tax for imposition, it has got to follow a particular procedure. It has, 
e. g. to invite objections. The matter will have been discussed in the public press; 
and he says that this procedure does to some extent act as a control over the exercise 
of the power given to sanction or to refuse to sanction either a partioular tax or a 
tax upon a particular commodity. 

Now, it may be, that where the procedure which has been laid down in the District 
Municipal Act is followed, objections have to be invited, and the municipality while 
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making its proposal for permission to impose a particular tax in spite pf the objections 
would be meeting the case which has been put forward fin tho objec- 
tions. We do not intend to say that a democratic Government, which has got 
before it the objections as well as the reply of the municipality to the objections, 
will not be affected by the pros and cons against the imposition of the tax which the 
municipality proposes to levy ascertained in this manner. But that does not alter 
the fact that apart from the words impugned s. 59 permits the same discretion to the 
State Government or the Commissioner. That, of course, may be an argument 
for holding the section wlira vires even in so far as it requires Government or the 
Commissioner to give sanction to the imposition of any of the taxes mentioned in 
that section by the municipality. It would not show that so far as the seption makes 
the power of the municipality to impose a particular tax subject to the power ofthe 
Government to direct by a general or special order that it shall not levy a particular 
tax or a particular tax upon a particular commodity, itis intra vires of the*Constitu- 
tion. But I have mentioned what happens when a municipality selects a particular 
tax for imposition in order to show where the argument, which has been advanced 
against the opening words of s. 59 would lead one, if one were to accept it. 

Now, it is obvious that the section recognises that different municipalities in the 
State would have different circumstances. It is undoubtedly true that the Act 
does not apply to all the municipalities in the State, e. g. it does not apply to the 
Manicipal Corporations of Bombay and Poona. But even as between the municipa- 
lities, to which the Act applies, there would be bigger municipalities, 
municipalities whose circumstances are obviously such that they can easily 
forego octroi upon a commodity. On the other hand there may be municipalities 
to which the same sources of income are not available. The Legislature might 
well have invested the Presidents of the municipalities with the power of veto which 
the State Government or the Commissioner now possesses. The section has no 
réference to the power of the Government to call upon the municipality to levy a 
particular tax. There is another section in the Act which refers to such power; 
but so far as s. 59 itself is concerned, the only power which is conferred upon Govern- 
ment by that section is either to sanction a particular tax or to refuse to sanction 
it; and in so far as the imposition of a particular tax is concerned, to make it subject 
to any special or general order which it passes in that behalf. Now if the section 
had given the President a veto over the imposition of a tax, it could hardly be argued 
that there was a discrimination, though undoubtedly that would be due to the fact 
that a President-—at any rate ordinarily—would be concerned with only one munici- 
pality. A little reflection would show that so far as the imposition of taxes is concern- 
ed, the local authority in the limits of the municipalities governed by the District 
Municipal Act comprises two entities (1) ‘The Municipality’ and (2) the State Govern- 
ment or Commissioner. The former alone can impose a tax, the latter has the power 
of veto or modification. The Legislature has not made it obligatory upon any muni- 
cipality to impose any one of the taxes mentioned in 8. 59 expecting the municipalities 
to take into consideration their varying circumsatances and the State Government 
or the Commissioner to correct its action also upon consideration of the same circum- 
stances. . s 

Then again it is permissible to teke into consideration whether any further guidance 
was possible (see Plymouth Coal Co. v. Pennsylvania'); and I do not think that it 
was possible for the Legislature to give any further guidance to the State Government. 
Where power of taxation is given to a local authority, discretion must be left to it, 
and the Legislature has left the State Government to decide the question upon a 
consideration of all the circumstances as it has left the municipalities themselves. 

Now the body of the section shows what its policy is; and that policy gives sufficient 
guidance to Government in determining as to whether in any particular case sanction 
should or should not be given or any veto should be imposed. Itis true, of course, 
that when discretion is left to any authority, whether the authority is executive or other- 
wise, there must be chances of the discretion being abused. But if an enactment 
is constitutional, it would not be rendered unconstitutional because it gives to an 
authority, which may even be an executive authority, discretion which is capable of 

1 (1914) 282 U, S. 581, 58 Law ed. 718. 
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abuse. There ig no presumption that when discretion is left to an executive authority, 
it will be abusg@d. On the other hand, when the Legislature has in its wisdom left 
the discretion to a particular authority, it obviously thought that the authority was 
worthy of its confidence, and the presumption therefore is that the discretion will not 
be abused. 

The argument’ that the section itself is ultra vires of the Constitution as offending 
against art. 14 of the Constitution consequently fails. 

[The rest of the judgment is not material to this report]. 


Suan J. On April 4, 1955, the Government of Bombay passed the order which is 
impugned in this application. The order in so far as it is material directs that no 
octroi shallebe leviable on milk imported within the municipal limits of the Anand 
Mumicipality for consumption, use or sale therein. The orderpurports to have been 
passed upder s. 59 of the Bombay District Municipal Act, 1901. The validity of 
the order has been challenged on three grounds: (i) that the State Government had 
no authority to pass the impugned order purporting to act under 8.59 of the Bombay 
District Municipal Act, 1901; (ii) that s. 59 permits discrimination to be made to 
the prejudice of a municipality, and is void under art. 14 of the Constitution; and as 
a, corollary to that argument it is submitted that the impugned order which discri- 
minates to the prejudice of the Anand Municipality is void as infringing art. 14 of 
the Constitution; and (iii) that the order was passed mala fide. 

Now the State Government has sanctioned imposition of octroi duty on milk by 
the Anand Municipality by order passed in November 1954 and the tax was 
imposed from January 1, 1955, and the tax was levied by the municipality as 
from that date. By order dated April 4, 1955, the State Government has prevented 
the municipality from levying the tax. It was urged on behalf of the municipality 
that s. 59 only authorises the Government to pass an order at the stage of imposition 
of a tax, and not for restraining levy of a tax after it is duly imposed with the sanction 
of the Government. Reference was made in support of that argument to s. 73 
of the Act. Section 73 authorises the Government to pass an order preventing levy 
of a tax which is unfair in its incidence, or which is obnoxious to the general 
interest of the public. Under that section before the State can pass an order declaring 
a tax to be unfair in its incidence or obnoxious to the general interest of the public, 
it has to require the municipality within a period, which may be fixed by the order, 
totake measureforremoving any objections, which may appear to the State to exist 
against the tax. Section 73, therefore, appears to set out the circumstances and the 
manner in which the State may suspend levy of objectionable taxes, whereas s. 59 
in terms appears to confer upon the Government power which may be exercised in 
relation to imposition of taxes. In other words s. 73 confers authority upon the 
Government to suspend levy of objectionable taxes and lays down the circum- 
stances in which that authority is to be exercised. Section 59 confers authority 
upon the Government by special or general order to restrain imposition of taxes, 
and does not expressly lay down principles which should govern the State in the 
exercise of that authority. This difference between the content of the powers may 
be a legitimate ground for holding that s. 59 was intended to apply only at the stage 
of initial imposition of the tax and not after the tax has been imposed and the levy 
or collection thereof is sought to be restrained. But in a recent judgment of this 
Court in Vijapur Municipality v. State of Bombay! a division bench of this Court 
has taken the view that the general or special orders which the Government is authori- 
sed to pass under s. 59 of the Bombay District Municipal Act, 1901, may be passed 
even after the tax has been imposed. That decision is binding upon us, and it must 
be held that in exercise of the power under s. 59 of the Act, it is open to the State 
Government, even after a tax is selected by a municipality and is imposed with the 
requisite sanction, to issue directions restraining the municipality from levying or 
collecting the tax. On the question whether the order is ulira vires on the ground 
that it is passed mala fide, Ido not propose to add anything to what my learned 
brother has stated in his judgment. 

On the question, whether s. 59 contemplates discrimination to be made so as to 
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deprive the Anand Municipality of the benefit of the equal protectiqn clause of the 
Constitution, I propose briefly to state my reasons for holding that fthe contention 
advanced has no substance. ` 

Article 14 of the Constitution gives a right of equality to all persons before the law 
or equal protection of the laws within the territory of India. The article is framed 
in very wide terms. But in its application to any concrete problem which may 
arise before the Courts as has often been said, a doctrinaire approach has to be 
avoided. Equal protection of laws does not mean that all laws must be general or 
universal in their character and application. The Legislaturein the process oflegislation 
is entitled to classify persons or things to be brought under the operation of law, 
and if the basis of classification is just, and has a reasonable relation tg the object 
which the Legislature has in view, it is not open to the Courts to sit in judgment 
over the wiŝdom of the Legislature in making the classification. Even if the faw 
makes a special provision with regard to a class, it must be regarded as good,*provided 
the classification is founded upon a real and substantial distinction and is not made 
arbitrarily. Again, entrustment by law of authority to select for special treatment 
a person or object to an executive authority is by itself not a ground for holding 
that the equal protection clause is violated. Section 59 enables the State Govern- 
ment to pass orders which may be general—in the sense that they are applicable to all 
municipalities to which the Act applies, or to pass orders which relate to one.or more 
but not to all municipalities governed by the Act and restrict the course of action 
of such municipality or municipalities in the matter of imposition of taxes. The 
seotion does not lay down in expressterms any principles for the guidance of the State 
Government in exercising its authority, nor does it set out the circumstances in 
which the authority of the State may be invoked. It may at first'blush appear 
when the State Government is authorized to pass an order, which in its application 
may put a restraint upon a municipality in the matter of imposition of taxes, that 
the municipality may be singled out for discriminatory or hostile treatment. 
But in considering the question of discrimination, s. 59 cannot be isolated 
from the rest of the Act. The Bombay District Municipal Aot was passed by 
the Legislature authorising the Government to incorporate municipalities and to 
confer powers upon them, which are essentially powers of the State relating to local 
self government. In certain matters such as supply of water, drainage facilities, 
lighting, scavenging, public health, education and allied matters the State Government 
has conferred its powers upon municipalities. But by the Municipal Act the Govern- 
ment is authorized to exercise a strict control over municipal administration. By 
Chapter XII of the Bombay District Municipal Act detailed provisions are made 
for effective exercise of that control. The Director of Local Authorities or the 
Collector of a district is given the power of inspection and of supervision over muni- 
cipal administration and to call for any extract from the proceedings of any municipa- 
lity or of any committee or of any book, or document in the possession of or under 
the control of a municipality and to require a municipality to take into consideration 
any objection which appears to him to exist to the doing of anything which is about 
to be done or is being done by such municipality. The Director of Local Authorities 
or the Collector is authorized to suspend execution of the orders of municipalities. 
Sections 175 and 176 confer certain extraordinary powers upon the Director of 
Local Authorities and the Collector in case of emergency and in the matter 
of extravagant expenses in the employment of the staff. By s. 177 the State is 
entitled to pears certain municipalities, which are called city municipalities, 
to appoint chief officers, health officers, or engineers. Bys.177A the State Govern- 
ment is entitled to enquire into any matters concerning the administration of any 
municipality or in any, matters in respect of which its sanction, approval or consent 
is required under the Act, and for that purpose wide powers are conferred upon 
the State Government. Section 178 enables the State Government to direct per- 
formance of duties imposed by or under the Act upon municipalities in case of 
default of compliance with them by a municipality. Similarly, s. 179 enables the 
State Government to supersede a municipality where there is abuse of its powers by 
a municipality. Section 180 confers upon the State Government power to exercise 
control over the Director of Local Authorities, the Commissioner and the Collector 
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who are entitled to maintain supervision over the municipality. It is evident 
that even though the power of the State in certain matters is conferred upon the 
municipality, the State has reserved to itself very wide powers of supervision over 
municipal administration. ; 

It is in the context of the nature of the power which the municipality exercises 
and the authorfty to control and supervise the municipal administration which is. 
reserved to the State Government, that the challenge to the validity of s. 59 
has to be judged. The State Government is made responsible for the due, proper 
and effective performance of the duties and functions and exercise of the powers 
by a municipality. By the Act the municipality is authorized to select, impose 
and levy certain taxes. The tax must be selected in the first instance in the manner 
prescribed by the Act. In exercise of its supervisory powers the State Government 
hag reserved, to itself the power to control imposition of taxes which gre described 
in s. 599 In directing which of the taxes described in s. 59 shall be collected by 
a municipality the State Government would evidently be concerned with the interest 
of the municipality applying for sanction to impose the tax and with the interest 
of the residents within the municipal limits, having regard to the general public 
interest. For that purpose the Legislature has reserved to the State Government 
power of issuing general or special orders in the matter of imposition of taxes. Section 
59 which subjects the imposition of taxes to general or special orders of the State is 
only an additional provision for the exercise of supervisory powers of theState Govern- 
ment. Validity of a law which confers authority upon an executive authority to 
select for special treatment a person or a body of persons must be judged in the light 
of the general scheme of the law and the object which it is intended to achieve and 
having regard to the extent and nature of the authority conferred. Section 59 
undoubtedly enables the State Government to pass orders in the matter of imposition 
of taxes which apply to one municipality only and which may apparently discriminate 
against that municipality guae other municipalities governed by the Act. But when 
in exercise of its supervisory powers the State has to pass orders having regard to the 
interest of the municipality, of the residents within the area of the municipality 
and the general publio interest, the provision of the Act which contemplates the 
possibility of an order which prejudicially affects one municipality and not other 
municipalities governed by the Act cannot be regarded as infringing the equal pro- 
tection clause of the Constitution. Section 59 does not provide that the State 
Government in passing a special order in the matter of imposition of a tax will be 
guided by any principles expressly set out in the Aot, or thatit will exercise its authority 
in a specific contingency, but the scheme of the Act clearly suggests that the Legislature 
intended the State Government to exercise its powers under s. 59 having regard to 
the interests of the general public, for securing the interest of theresidents within the 
limits of the municipality. It cannot in the circumstances be said that the exercise 
of the power under s. 59 to impose restrictions upon a municipality is left to the 
arbitrary and uncontrolled discretion of an executiveauthority. It must, therefore, 
be held that s. 59 which enables a special order to be passed in the matter of imposition 
of a tax does not offend against the equal protection clause of the Constitution. 

The order which has been passed by the State Government in this case is evidently 
an order which it is permissible for the State to pass under s. 59. There is nothing 
ontherecord which even suggests that the ordet has been passed without, taking into 
consideration the interests of the municipality against which it is passed, the interests 
of the residents within the municipal area, and the genetal interest of the publio. 
If the State Government has taken into consideration all these matters at the time 
of passing the order in question, as we must assume in the abgence of evidence to the 
contrary that it has, we cannot hold that the exercise of authority of the State by 
the passing of the order contravenes art. 14: of the Constitution. 

Strong reliance was sought to be placed by counsel for the petitioner upon a judg- 
ment of the Supreme Court in The State of West Bengal v. Anwar Ali, in support of 
the contention, that a provision whereby power is conferred. upon the State 
Government to select out of oases of persons similarly situated the case of one 
person and, to aubject it to special treatment must be regarded as contravening 
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art. 14 of the Constitution. Now, in Anwar Ali’s case, by the Westy Bengal Special 
Courts Act, X of 1950, the State Government was authorized to passforders enabling 
Special Courts constituted under that Act to try such offences or classes of offences 
or cases or classes of cases, as the State Government may, by general or special order 
in writing direct. The a Se Court held that when under the Criminal Procedure 

. Code every offender was liable to be tried by the procedure provided thereunder 
and the Legislature permitted the Government under the West Bengal Special 
Courts Act to select the offences committed or classes of offences committed to be 
sent for trial to a Special Court, the authority vested in the Government under the 
Act contravened the provisions of art. 14 of the Constitution. There is evidently 
no analogy between Anwar Ali’s case and the present case. The Criminal Procedure 
Code lays down the procedure to be followed in the trial of persons charged with 
having committed offences. The West Bengal Special Courts Act authorized ‘the 
Government to deprive without reference to any rational or intelligible pwinciple a 
person or class of persons of the right conferred by the Code of Criminal Procedure, 
and subjected them to a trial by procedure which deprived them of several important 
safeguards. It was held by the Supreme Court that such a provision contravened 
art. 14 of the Constitution. 

In this case we have a municipality which in the exercise of its authority to 
administer its affairs is subject to supervision of the State Government and its 
officers. If in the exercise of its jurisdiction the State Government requires the 
municipality to impose or dot to impose a particular tax, it canhot be said that the 
municipality is being singled out for any discriminatory treatment, which is not 
based on any rational or intelligible principle. In my view the principle of Anwar 
Ali's case can have no application to the facts of the present case. 

Similarly, the other judgment of the Supreme Court in Suraj Mall Mohta aftd Qo. 
v. A. V. Visvanatha Sastri? on which reliance was sought to be placed in support 
of the contention that s. 59 is discriminatory, can have no application. That was a 
case in which bysub-s. (4) of s. 6 of the Taxation on Income (Investigation Commission) 
Act, 1947, it was-open to the Income-tax authorities in the matter of assessment 
of taxes which were suspected to be evaded to deal with two sets of persons differently. 
Where on an enquiry made by the Income-tax Investigation Commission set up 
under the Act a report was made that the Commission had reason to believe that 
a person other than the assessee whose case was referred under s. 5(7) had evaded 
payment of tax, the Income-tax Officer was not required to proceed with the case 
of that person according to the normal rules under s. 34 of the Incame-tax Act, 
but had to follow a special procedure provided by the Taxation on Income (Investiga- 
tion Commission) Act, 1947. But other persons who were suspected of having 
evaded the tax, but regarding whom no report was made under sub-s. (£), of s. 5 of 
the Act of 1947, were required to be proceeded against under s. 34 of the Indian 
Income-tax Aot. The Supreme Court held that as s. 5, sub-s. (4), contemplated an 
arbitrary classification and discrimination between different tax payers similarly 
situated, in the application of the normal rules of evidence and E of procedure, 
it contravened art. 14 of the Constitution. 

To this case the principle of Suraj Mall Mohta and Co.'s case can have no application. 
It is not by reason ofa mere accidental circumstance that any discrimination is intended 
to be made in the law to be applied between ‘one municipality and another municipa- 
lity. In Suraj Mall Mohia’s case the discrimination in the application of law was 
founded upon what was essentially an accidental circumstance. In exercise of the 
authority by the Government under s. 59 of the District Municipal Act differentiation 
between one municipality from another is not based on accident. The State Govern- 
ment in the exercise of its authority has to pass orders to achieve the purpose already 
stated. The classification contemplated is therefore not arbitrary or capricious nor 
conditioned upon accidental ciroumstances but is based on rational and intelligible 
principle. 

I, therefore, agree with the order proposed by my learned brother. 

3 Order accordingly. 
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Before the Hon'ble Mr. M. O. Ohagla, Ohtef Justice, and Mr. Justice Desas. 
THE OOR SAHKARI BANK, LTD. v. N. M. MAJMUDAR*. 


Co-operative Societies Act (II of 1912), Secs. 68, 64, 70, 23—Bombay Industrial Relations Act 
(Bom. XI of 1947), Sec. 2 (8)t—Bombay Industrial Disputes Act (Bom. XXV of 1938), 
Seo. 2 (8)$—Oo-operative Soctety, registered under Co-operative Societies Act, doing banking 
business—Dfmissed employes of Sootety applying to Labour Court for re-instatement and 
compensation— Whether Labour Court has jurisdiction to entertain such application—Apph- 
cability of notification tssued by Government of Bombay under s. 2(8) of Bom. Act XXY of 1938. 

In exercise of the powers conferred by s. 2 (3) of the Bombay Industrial Disputes Act, 
1938, the Government of Bombay issued a notification directing “that all the provisions 
of the said Act shall apply to the busineas of banking companies registered under any of 
the endotments relating to companies for the time being in force or incorporated by an Act 

© of Parliament or by an Indian Law or by Royal Charters or by LetteraePatent.” Tho 
potigioners were a co-operative society doing banking business and were registered under 
the Co-operative Societies Act, 1925. On the applicability of the notification the question 
arose whether the petitioners carried on the business of banking companies and were re- 
gistered under any of the enactments relating to companies for the time being in force or 
were incorporated by Indian law :— 

Held, that the petitioners were doing business of banking and were registered under an 
enactment relating to companies, which was the Co-operative Societies Act, and, therefore, 
the petitioners were a banking company registered as contemplated by the notification. 


Onm Talpubha (respondent No. 2) was employed as a watchman by the Majoor 
Sahkari Bank Ltd. (petitioners), which was a Co-operative Society registered under 
the Co-operative Societies Act, 1925, and doing banking business at Ahmedabad. 
Respondent No 2 was discharged from service by the petitioners as from October 
11,4954. Respondent No. 2 filed an application before N. M. Majmudar (respondent 
No. 1), Judge of the first Labour Court at Ahmedabad, against the petitioners seeking 
re-instatement and compensation. The petitioners raised a preliminary objection. 
that the provisions of the Bombay Industrial Relations Act, 1947, did not apply 
to the petitioners and that respondent No. 1 had, therefore, no jurisdiction to entertain 
or try the application. Respondent No. 1 held that the Act applied to the petitioners 
and that he had jurisdiction to entertain and try the application, observing, in his 
order, as follows :— 

“The word ‘Banking Company’ even if the subsequent Act where it is defined in s. 5(c) 
can be looked to, would inolude any group of persons doing business in banking. The co-opera- 
tive bank is specifically excluded by s. 3. But for the exclusion it would be a banking company 
as only for the purposes of that Act. Seotion 4 of the Company’s Act compulsorily requires 
any company or association or partnership ofmore than 10 persons who join for doing banking 
business to be registered under it. It is because the co-operative bank would fall under it that 
s. 68 specifically provides that the Company's Act would not apply. The subsequent 
amendment of the Industrial Relations Act is irrelevant to decide whet falls within the noti- 
fication. The notification speaks of all banking companies i.e. any group of one who join to 
do banking business under any law and not only under the Company’s Act which would cover 
all associations except those specially exempted by a special Act. It is because of s. 68 of the 
Co-operative Societies Act that the opponent is not a company under the Company’s Act; otherwise it 
should become one. The notification covers all associations or societies registered under any 
law and it is held that the Aot applies to the opponent. It is said that standing orders are not 
framed because the Act does not apply. Thisis wrong. The Act applied to Best (stc)in Bombay 

„also and still standing orders were framed so late. That is not the oriterion for the application 
of the notifloation. If it applies, non-framing of standing orders will not help. Itis help (etc) that 
for the special exceptions created in its favour the Company’s Act of 1918 or the Bombay Com- 
pany's Act of 1940 would apply to the opponent and so long as there is no such exemption under 
our notification the Industrial Relations Act will apply. The notification is not merely for 
applying our Act to companies under the Indian Company’s Act.” 

* Decided, August 23, 1955. Special Civil to whioh the said Act applied.” 

Application No. 1368 of 1955. $ The section runs as follows — 
The section is as under :— “2(8) The Provincial Government may, 

“2(3). In the areas in which the Bombay by notification in the Official Gazette, direct 
Industrial Disputes Act, 1938, was in force that all or any of the provisions of this Act 
immediately fore the commencement of shall apply to such industry as may be spe- 
this Aot, this Act shall apply to the industries ified in the notification.” 
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The petitioners filed an appeal to the Industrial Court but the a i held that no 
appeal lay against the order passed by respondent No. 1. 

The petitioners applied to the High Court under arts. 226 and 227 of the Constitu- 
tion of India for inter alia a writ of certiorari or any other direction, order or writ 
to quash the order passed by respondent No. 1. 

The application was heard. $ 


M. R. Parpia, with Madhavji & Oo., for the petitioners. 
M. A. Rane, for V. M. Tarkunde, for respondent No 2. 


CmacLa C. J. An interesting and important question under the Co-operative 
Societies Act arises on this petition, which has been fully argued both by counsel 
for the petitioners and counsel for respondent No 2. The petitioners are a eo- 
operative society doing banking business and are registered under the Co-gperative 
. Societies Act. Respondent No. 2 was an employee of the petitioners and he came 
to be dismissed under circumstances, which are not relevant, by the petitioners on 
October 11, 1954. Respondent No. 2 applied to respondent No. 1, who is the Judge 
of the Labour Court at Ahmedabad, for re-instatement by the petitioners and compen- 
sation. The petitioners contended that respondent No. 1 had no jurisdiction to 
entertain that petition. The learned Judge held against the petitioners. The 
petitioners went in appeal to the Industrial Court. The Industrial Court held that 
no appeal lay from that decision and the petitioners have now come before us under 
art.227. ` 

The question that we have to consider is whether the activity carried on by the 
petitioners is an activity, which is an industry, to which the Bombay Industrial 
Relations Act, (Act XI of 1947), applies. Section 2(3) ofthat Act provides that ia the 
areas in which the Bombay Industrial Disputes Act, 1938, was in force immediately 
before the commencement of Aot XI of 1947, the latter Act shall apply to the indus- 
tries to which the said Act of 1938 applied. In s. 2(8) of the earlier Act of 1938 
there was a provision that the State Government may, by notification direct that 
all or any of the provisions of that Act shall apply to all or any other industries, whether 
generally or in any Jooal area, as may be specified in the notification. Pursuant to 
the power conferred in that sub-section a notification was issued by the State Govern- 
ment on February 26, 1947, bearing No. 396/46/1, and the notification was in the 
following terms :— 

“In exercise of the powers conferred by sub-s. (3) of s. 2 ofthe Bombay Industrial 
Disputes Act (Bombay Act XXY of 1938) and in supersession of Government notification in the 
Political and Services Department No. 396/46/1 dated 26th February 1946, the Government 
of Bombay is pleased to direct that all the provisions of the said Act shall apply to the business 
of banking companies registered under any of the enactments relating to companies for the 
time being in force in any part of His Majesty’s Dominions or elsewhere or incorporated by an 
Act of Parliament or by an Indian Law or by Royal Oharters or by Letters Patent.” 

The very narrow question that we have to consider is whether the petitioners carry . 
on the business of banking companies and areregistered under any of the enactments 
relating to companies for the time being in force or are incorporated by Indian law. 
Now the definition of “industry” in the Act is very wide and it means any business, 
trade, manufacture or undertaking or calling of employers. But ideas of social 
justice take time before they are universally accepted and, therefore, the intention 
was not to apply this Act to all industries but to selected industries in the first instance, 
giving power to the State Government to extend the application of the Act to other 
industries in time. But for the notification the Act would not have applied to the 
business of banking companies at all, because the business of banking companies 
was not an industry to which the Act had been made applicable. Now what is 
contended by the petitioners is that inasmuch as the petitioners are a society 
incorporated under the Co-operative Societies Act they are not a banking company 
registered as contemplated by the notification and that any dispute between its 
employee and itself can only be litigated in the manner provided by the Co-operative 
Societies Act. It is pointed out that the only societies which fall within the ambit 
of the Co-operative Societies Act are the societies which have as their object the 
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promotion of gconomic interests of their members in accordance with co-operative 
principles or established with the object of facilitating the operations of such societies. 
It is further pointed out that under s. 68 the provisions of the Indian Companies 
Act are not to apply to societies registered under this Act, and s. 54 provides for 
compulsory arbitration when there is a dispute between a society and its employee, 
and under s. 70°jurisdiction of civil Courts is ousted. Now, Mr. Rane has very rightly 
pointed out that the disputes contemplated by s. 54 are disputes of a civil nature 
which could have been decided by civil Courts but for the provisions with regard 
to compulsory arbitration provided in s. 54. Mr. Rane has also rightly pointed 
out that the present dispute between respondent No. 2 and the petitioners could 
not have been the subject-matter of a reference to arbitration under s. 54. Respon- 
dent No. 2 is not claiming to assert any civil rights against the petitioners. What he 
is claiming is certain rights which are now conferred upon workmen afid employees 
as a revalt of principles of social justice which are now almost universally acknow- 
ledged all the world over. There is no right of re-instatement under civil law which - 
can be enforced by an employee against his employer. No contract of personal 
service can be specifically enforced by a civil Court nor does a civil Court determine 
whether the wages paid to an employee are proper wages or not. Civil Courts are 
bound down by the law of contract and it is under the law of contract that the civil 
Courts decide disputes between a master and his servant. Industrial Courts decide 
the disputes between a master and his servant on principles of social justice and 
whereas the civil Courts consider what are the actualterms of the contract regulating 
the rights of master and servant the industrial Courts consider not the terms of con- 
tract but what is just and fair and what is proper for the master to pay to his servant. 
Therefore, if we were to accept Mr. Parpia’s contention, the result would be that 
although the petitioners are doing banking business and although other banks in the 
country and in the State are governed by the Act and the employees of those 
banks have the rights given to them under the industrial law, as far as theemployees 
of the petitioners are concerned, they have none of the rights which the industrial 
law confers upon employees of other banks. We should be most reluctant to come 
to such a conclusion. If the language of the notification is plain, it is our duty to 
give effect to it, because we are not concerned with the question of policy; but if it is 
possible to construe the notification in favour of respondent No. 2, it is also equally 
our duty to put that construction upon the notification. Fortunately, in our opinion, 
the notification is capable of the construction which Mr. Rane asks us to give to it. 
Now, we are in agreement with Mr. Parpia that this is not a banking company 
which is incorporated by Indian law. Mr. Rane did suggest that although it was 
not incorporated under the Indian Companies Act it was incorporated under the 
Co-operative Societies Act. But what, in our opinion, the notification contem- 
plates is not incorporation under an Indian law but by dn Indian law; which means 
that a special law should incorporate the particular company or association. For 
instance, we have a Reserve Bank of India; we had an Imperial Bank of India; 
we have now a State Bank. The Act itself incorporates the bank, association or 
society. And the language used is olear. It is not “incorporated under an 
IndiantLaw”; it is “incorporated by an Indian Law’. But what appears to us 
to be fairly clear is the first part of the notification, and when we look at that, it 
applies to the business of banking companies registered under any of the enactments 
relating to companies for the time being in force. Now the object obviously was 
to apply this notification not to associations of less than ten persons who were doing 
business of banking and who could not be incorporated but to confine the opera- 
tion of this notification to ten persons or more who could be, and would have to be, 
registered, either under the Indian Companies Act or some other Act relating to 
companies. Now let us see whether the petitioners satisfy this definition. The 
petitioners admittedly do the business of banking. But Mr. Parpia says that the 
petitioners are not a company but a society as defined in the Co-operative Societies 
Act. Now, “Company” is defined in Halsbury’s Laws of England, Vol. VI, 3rd 
edn., at p. 11 as an association of a number of individuals formed with some common 
purpose. Therefore, any society, any association, any group which comes to- 
eile having a common purpose is, in the eye of law, a company. But every com- 
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pany is not a juristic persona. It has no legal entity and it is incorporation which 
gives it a persona and legal entity; and the result of Pieneparation a, as pointed 
out by Halsbury, that it becomes a body corporate with perpetual succession and 
a common seal. Therefore, in the wide and proper legal sense the petitioners me 
a company although they may choose to call themselves a society—or even if the 
Co-operative Societies Act requires that they should call themselves a society— 
and in the eye of the law they are a company. The next question is whether 
they are an unincorporated company or an incorporated company. The answer 
to that question is very simple, because under s. 23 of the Bombay Co-opera- 
tive Societies Act, 1925, registration of a society renders it a body corporate by 
the name under which it is registered with perpetual succession and a common 
seal, and with power to hold property, to enter into contracts, to institute and de- 
fend suits and other legal proceedings and to do all things necessary for the purpose*of 
its constitution. Thepetitionersare asociety registered underthatAct. Indgedthey 
- have to be registered in order that the Act should apply to them and on the peti- 
tioners being registered the result of registration is set out in s. 23 Now the result 
of registration under s. 23 of the Co-operative Societies Act is indentical with the 
result of registration under the Indian Companies Act and the effect of registration 
under that Act is set out in s. 23 (2)of that Act. Therefore, there is no special 
charm or magic in a company being registered under the Companies Act or under 
the Co-operative Societies Act, as far as the result of registration is concerned. The 
effect of registration is identical. The company becomes a body corporate, it gets 
a common seal and it has a perpetual succession. These are the three important 
indicia of incorporation and they apply to an association registered under the 
Co-operative Societies Act as much as to an association registered under the Indian 
Companies Act. Section 4 of the Companies Act may be looked at, as that settion 
prohibits a partnership or association exceeding a certain number doing banking 
business and it provides that no company, association or partnership consisting of 
more than ten persons shall be formed for the purpose of carrrying on the business 
of banking unless it is registered as a company under this Act, or is formed in pur- 
suance of an Act of Parliament or some other Indian law or of Royal Charter or 
Letters Patent. Therefore, the prohibition against more than ten persons doing 
banking business is removed only if an association of more than ten persons js in- 
corporated. But the incorporation need not necessarily be under the Indian Com- 
panies Act; it may be under any other Indian law. Therefore, what is essential 
and what removes the prohibition against more than ten persons doing banking 
business is the fact that that association becomes a body corporate. 

Now, turning to the language of the notification what is urged by Mr. Parpia is 
that the notification only contemplates the Indian Companies Act and Acts similar 
to that Act. In our opinion, there is no reason why such a limited interpretation 
should be put upon the general words used in the notification. If the intention 
of the State Government was that the notification should only apply to the com- 
panies registered under the Indian Companies Act or Acts corresponding to Indian 
Companies Act, nothing was easier than for the Government to have stated so. If 
the intention was to exclude the banking companies registered under the Co-opera- 
tive Societies Act, that also could have been set out in the notification itself. Neither 
counsel has been able to draw our attention to any Indian legislation under which 
an association doing banking business can be registered other than the Indian Com- 
panies Act and the Co-operative Societies Act. Therefore, nothing was simpler or 
easier than for the State Goveernment to have stated “doing business of banking 
companies registered under enactments other than the Co-operative Societies Act”, 
When a Court is called upon to interpret a notification which is capable of more 
than one meaning, it is not amiss to consider the reason and principle underlying 
the notification. There is no reason or principle why a co-operative society doing 
banking business should be put on a different footing with regard to industrial law 
from other companies doing identical business. There is no reason why a co-opera- 
tive banking society should treat its employees otherwise than as laid down 
under the industrial law. If we were satisfied that there was some reason or prin- 
ciple which would lead us to put upon this’ notification the interpretation which 
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Mr. Parpia suggests, we might have put such an interpretation on the notification, 
but all the considerations are in favour of the interpretation suggested by Mr. Rane. 
There is nothing in the notification which prevents us from giving the interpre- 
tation which we have ultimately decided to give to this notification. Therefore, 
we are of the opinion that the petitioners are doing business of banking and are 
registered undér an enactment relating to companies, which is the Co-operative 
Societies Act. The learned Judge was right in taking the view that he had juris- 
diction to deal with the matter. The petition fails and is dismissed with costs. 


Petition dismissed. 


° Bofore Mr. Justices Bardekar. 


TARABAI TUKARAM SHELATKAR v. KAMALAKANT GOVIND DALAL.* 

Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1947), Secs, 2(5)(a)(ii),(tii); 2(5)b) 
Explanation I; 24(1)t—Civil Procedure Code (Act V of I908)—Raising of cocoanuis or fruit 
trees or betel leaves whether included in word ‘agriculture used in B. A. D. R. Act—Whether 
application for adjustment of debts comprises a sutt for redemption of mortgage—Whether 
transfer by person whose debts are being adjusted and others is transfer by such person. 

The raising of cocoanuts or the raising of fruit trees or betel leaves is included in the word 
‘agriculture’ as used in the Bombay Agricultural Debtors Relief Act, 19-47. 

Gilchrist v. Lanarkshire’, referred to. i 

Even though the effect of any award which may be passed upon an application for 

gdjustment of debts of a debtor made under the Bombay Agricultural Debtors Relief Act, 

947, may be that the mortgage might go upon the passing of the award, the application 
for adjustment of debts does not comprise a suit for redemption of a mortgage. There- 
fore, O.XXXTV, r. 1 of the Civil Procedure Code, 1908, has no application, and it is not 
necessary to make the other transferors parties to the application. 

Where there is a transfer by a person whose debts are being adjusted under the Bombay 
Agricultural Debtors Relief Act, 1947, and others, it is still a transfer by a person whose 
debts are being adjusted. 

Onn Tarabai (applicant) made an application under s. 4 of the Bombay Agri- 
cultural Debtors Relief Act, 1947, for a declaration that a transaction dated Octo- 
ber 2, 1945, was a mortgage and prayed for adjustment of her debts. The trial 
Court held that the transaction was not a mortgage and dismissed the application. 
On appeal by the applicant, the district Court remanded the case for a determina- 
tion of the preliminary issues under s. 17(2) of the Act. After remand the applicant 
took up the additional plea that she was an agricultural labourer within the meaning 
of s. 24(2) of the Act. The trial Court held that the applicant was neither a debtor 


*® Decided, August 9, 1955. Civil Revision 
Application No. 1052 of 1958, from the decision 
of V. G. Wagle, District Judge, Ratnagiri, 
in B. A. D. R. Appeal No. 4 of 1952, confirm- 
ing the order passed by A. B. Deodhar, Civil 
Judge, Junior Division, Malwan, in Debt 
Adjustment Application No. 2586 of 1947. 

t+ The relevant sections run thus: 

2. In this Act, unless there is anything 
repugnant in the subject or context—--- 

(6) “debtor” means— 

la an individual—... 

ii) who holds land used for agricultural 
purposes or has held such land at any time 
not more than 80 years before the 80th 
January 1940, whi has been transferred 
whether under an instrument or not and which 
transfer is in the nature of a mortgage al- 
though not purporting to be so; 

(iit) who bas been cultivating land per- 
sonally for the cultivating seasons in the two 
years immediately preceding the date of the 
coming into operation of this Act or of the 


establishment of the Board concerned under 
the repealed Act; and... 

Explanation I—For the purposes of this 
clause ‘“‘aguiculture’’ includes horticulture, 
the raising of crops o1 garden produce, dairy 
farming, poultry farming, stock breeding and 
grazing, but does not include leasing of land 
or cutting only of wood; 

24. (1) Notwithstanding anything to 
the contrary contained in any law, custom, 
or contract, whenever it is alleged during the 
course of the hearing of an application made 
under section 4 that any transfer of land by a 
person whose debts are being adjusted under 
this Act or any other person through whom 
he inherited it was a transfer in the nature of 
& mortgage, the Court shall declare the trans- 
fer to be a mortgage, if the Court is satisfied 
that the circumstances connected with that 
transfer showed it to be in the nature of a 
mortgage. 

1 (1884-1840) 85 Se. L. R. 663. 
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nor an agricultural labourer and dismissed the application, observing as follows :— 

“The last and important question is ‘cultivation of land’. The land whichis now with the 
applicant, and which came to opponent No. 1 on the basis of the sale-deed dated October 2, 
1945, is with her on tenancy. This land admittedly contains palms, betel nut trees, shegul 
trees, chiku trees and lemon trees; and applicant states that because she waters these palms, 
as well as palms of one Patil, she is supposed to cultivate land, and is, fherefore, a debtor 
within the meaning of the Act. She admits in a Court-question that she had no ‘jot’ at any 
time and she never raised any paddy-Nagali or other crop. Now if this is the position, it is 
difficult to say that she ‘cultivates land’ as such. The word ‘cultivation’ is not defined in the Act 
and hence we will have to take its ordinary dictionary meaning. So, cultivation should 
necessarily include ploughing, harrowing, sowing, harvesting, etc. for the purpose of production 
of crop. In the present case, therefore, there is no cultivation made by the applitant, at any 
time, much legs, during the relevant two years. Merely watering cocoa, palms and other trés, 
will not certainly amount to cultivation as such, as contemplated in the Act. This wiew was 
expressed by me, more than once, in arriving at the conclusion about the status of a debtor, and 
it is upheld by Appellate Court in Bombay Agricultural Debtor’s Relief Appeals Nos. 114 and 
128 of 1850. Therefore, when the applicant did not cultivate land during the relevant years, 
she or her family, cannot be held as debtor within the meaning of the Act.” 


The applicant appealed to the District Court. The District Judge confirmed 
the order of the trial Court and dismissed the appeal, observing in his judgment, 
as follows :— 

“... the entire evidence of personal cultivation consists of her watering the palms. I do 
not think watering of palms is included in the definition ‘cultivating lands for two cultivating 
seasons’. Firstly a palm tree is not included within the season crop and there is no question 
of cultivating a palm tree or cultivating the land for the purpose of the palm tree. If horticul- 
ture were to be included in personal cultivation the Legislature would have worded œ 2(5) 
differently. That the Legislature made a difference between cultivation and horticulture would 
be seen from the Explanation I to s. 2(5) (iv) which reads: ‘For the purpose of this clause “agricul- 
ture” includes horticulture, the raising of crops or garden produce, dairy farming, poultry 
farming, stock breeding and grazing, but does not include leasing of land or cutting only of wood.’ 
The difference, thercfore, between the raising of crops or raising of garden produce and horticul- 
ture is recognised by the Legislature. The two things therefore, personal cultivation and growing 
of trees merely are two distinct things and do not mean one and the same thing. Mere watering 
of trees therefore cannot come within the definition of personal cultivation...In my opinion, 
the watering of palms cannot be included within the definition of cultivation. I, therefore, hold 
that the applicant fails to prove that she personally cultivates or cultivated within the two 
statutory years any, land.” 


The applicant applied in revision to the High Court. 
The application was heard. 


T. N. Walavalkar, for the applicant. 
A, A. Adarkar, for opponent No. 1. 


BAVDEKAR J. This is an application for revision arising from an application 
for adjustment of debts made by the applicant, who claimed that she was a debtor. 
The debt sought to be adjusted was supposed to bedue upon a transaction of mort- 
gage couched in the form of a sale, and the sale deed was executed by the applicant 
and her two sons, and upon a question being raised before the learned trial Judge 
as to whether the applicant was a debtor, the learned trial Judge held that she 
was not. In order to prove the contention that she was a debtor, the applicant 
had to prove under the provisions of s. 2(5)(a)(s#), that she held the land for agri- 
cultural purposes, and under ol. (tit) she had been cultivating land personally for 
the cultivating seasons in the two years immediately preceding the date of the 
coming into operation of the Act. The applicant said that she had got 15 cocoanut 
trees, 4 mango grafts, 12 betel nut trees and she used to water them and take 
their fruit. The learned trial Judge even though he found that the applicant was 
rearing these trees said that this did not fall within the definition of “cultivates 
land”, and secondly hesaid that in any case her income from non-agricultural 
sources exceeded Rs. 1,500. He, therefore, held that the applicant was not a debtor 
and dismissed her application. In appeal the ledrned appellate Judge held that 
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the applicant vas not cultivating land, and finding that she was consequently not a 
debtor, dimissed her appeal. f 

The applicant has come in revision, and the first point which arises for determi- 
nation is whether it could be said that the applicant held land used for agricultural 
purposes, and secondly whether she had been cultivating land personally. So 
far as the question of seasons is concerned, it is not in dispute that the conditions 
have been satisfied. 

Now, ‘agriculture’ has not been defined by the Act; but Murray gives the defi- 
nition of ‘agriculture’ as the 

“science and art of cultivating the soil; including the allied pursuits of gathering in the crops 

and rearing live stock; tillage, husbandry, farming in the widest sense.” 
New, land may be cultivated in various ways. One may, for example, grow in 
it dry crops. One may grow in it by means of water from a river, canal or well, 
vegetabfos, fruit, sugarcane or betel leaves or other things. It is impossible to 
say that it is not cultivating land to grow in it either betel leaves or vegetables 
or for the matter of that coooanuts. It is said however that the word ‘agriculture’ 
is to be distinguished from horticulture, which the Shorter Oxford Dictionary 
defines as : 

“the cultivation of a garden; the art or science of cultivating or managing gardens, including 
the growing of flowers, fruit and vegetables,” 
and in support of this contention reliance is placed upon a remark in a Scottish 
- ease referred to in Stroud’s Judicial Dictionary, Vol. I, Third edn. namely, Gil- 
christ v. Lanarkshire?. 

“There are three main methods of utilising the soil, i. e., agriculture, horticulture, and 

forestry. These three things are entirely distinguishable, and any one of them is not to be held 
as including any other without special provision to that effect.” 
The case was under the Land Valuation (Scotland) Amendment Act, 1895, and 
the question which arose for interpretation was the meaning of the words 
“for agricultural purposes” in that Act. Now, one can understand that one may 
use the word ‘agriculture’ as distinguished from ‘horticulture’ ; but all the same 
it is not possible to say that the word ‘agriculture’ will not include the growing of 
fruit trees or vegetables. If regard is had to the definition of Murray that agri- 
culture is the science and art of cultivating the soil, —any way in which one cul- 
tivates the soil would be included in the dictionary meaning of the word ‘agricul- 
ture’. This is especially so when agriculture includes the allied pursuit of stock 
breeding and means husbandry or farming in the widest sense. 

It is contended however that even though it could be said that the applicant 
was cultivating the land personally when we are considering the question under 
cl. (ši) of s. 2(5)(a), it must be taken that agriculture does not include horticulture, 
because to s. 2(5)(b) there is added an Explanation, and that is 

“For the purposes of this clause “agriculture” includes horticulture, the raising of crops or 
garden produce, dairy farming, poultry farming, stock breeding and grazing, but does not in- 
clude leasing of land or cutting only of wood.” 

It is said that in case the word ‘agriculture ’ wherever it was used in Act was in- 
tended to include horticulture, there would be no reason for the Legislature to say 
in Explanation I to s. 2(5)(b) that in that particular clause agriculture would include 
it. It has got to be remembered however that it is not as if Explanation I to 
8.2(5)(b) says ‘for the purpose of this clause ‘agriculture’ includes horticulture’. If 
the Explanation had stopped there, one could have understood the argument that 
the Explanation precluded agriculture in other parts of the statute being given a 
meaning which included horticulture. But it is obvious that the Legislature enacted 
Explanation I because it wanted to include in the word ‘agriculture’, which was 
used in s. 2(5)(6) several things, for example, dairy farming, grazing and so on. 
In the second instance, the explanation seems to indicate a desire to use abundant 
caution.. For example, after using the word ‘horticulture’ it includes in the defini- 
tion ‘raising of garden produce’. Now, horticulture by definition is an art or science 
et aan 
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of cultivating or managing gardens, including the growing of flowers, fruit and 
vegetables. Similarly, it includes raising of crops. That is, by definition of agricul- 
ture in the dictionary, part of it. So is stock breeding. Itis obvious, therefore, 
that the Legislature wanted to exercise abundant caution in regard to the interpre- 
tation of the word ‘agriculture’ as used in s. 2(5)(b), and it may have included the 
word ‘horticulture’ in that explanation by way of abundant cautiom No inference 
arises from the fact that it is included in the word ‘agriculture’ for the purposes 
of cl. (b) of s. 2(5) that the raising of cocoanuts or the raising of fruit trees 
or betel leaves is not included in the word ‘agriculture’ as used in other parts 
of the statute. It was enacted to relieve agricultural indebtedness and it is impossible 
to accept a meaning of the word ‘agriculture’ which would exclude from its purview 
æ large number of cultivators. In my view, therefore, the applicant waé a debtor, 
and the case will consequently have to be remanded to the learned appellate Judge 
for disposing of the appeal in accordance with the law. But Mr. Adarkar, who 
appears on behalf of the opponent, has raised before me two questions, one of 
which was raised even before the trial Court, that is, that this application could 
not be proceeded with because it comprises a suit for redemption of a mortgage and 
the other mortgagors, namely, the sons of the applicant had not been made parties 
to: the application. 

Now, the co-mortgagors would be necessary parties to the suit only in case the 
application is regarded as in some manner comprising a redemption suit. The 
application could not be said to be not a redemption suit only because it comprises 
matters which will not be decided in a redemption suit, that is, the adjustment of 
debts. But Mr. Adarkar says that the debts are adjusted after determining what 
is the amount due upon the mortgage and scaling them down as provided by the 
Act. As a result of the award which would be made the possession would be hafided 
over to the debtor; instalments would be given to him, and in case of failure to 
pay instalments, sufficient portion of the mortgaged property would be sold for 
recovery of the instalments. The mortgage must be taken to have gone, and con- 
sequently the application comprises a suit for redemption of a mortgage. 

Now, it cannot be denied that so far as the applicant debtor is concerned the 
effect of the award would be the redemption of the mortgage. Section 32(2) directs 
that when the debts have been scaled down as provided for by the Act, the amount 
which is finally held to be payable by the debtor is to be charged by the award 
upon the property which had been mortgaged. Then the Court is empowered 
to direct that possession should be handed over to the debtor and to grant him 
- instalments for payment of the debt, and it is only when there is a failure to pay 
instalments that the award would be executed and sufficient portion of the mortgag- 
ed property would be sold. If the debtor pays all the instalments, the result un- 
doubtedly would be that he would get the property free of the mortgage. Even 
though therefore the result of the award would be that the mortgage would go, 
it is not possible to say that the application for adjustment of debts does comprise 
in some manner a redemption suit. It may frequently happen that only some of 
the persons who claim that the transaction was a mortgage would be debtors 
while others may not. The others would not be entitled to make an application 
for adjustment of their debts. They would be precluded from contending that the 
nature of the transaction was a mortgage. It is argued that that is because s. 24 
permits only a person whose debts are being adjusted to prove that a transaction 
which is in the form of a sale was in reality a mortgage. Buteven if we take the case of 
a mortgage, there could be no doubt that whereas the debtor would be entitled 
to make an application for the adjustment of his debts, any of the ers eee 
who are not debtors will not be entitled to make such an application. The debtor 
may make them parties to his application. But if the debtor seeks to withdraw 
the application, it is obvious that the other mortgagors cannot do anything. In 
a mortgage suit if the person who had filed @ suit for redemption says that he 
wants to withdraw the suit, the others would be entitled to pray that they should be 
transposed as plaintiffs, and should be allowed to carry on the suit for redemption. 
This obviously could not be done where the application is an applicatién for adjust- 
ment of debts, as persons who are not debtors could not be allowed to be transposed 
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as applicants. «Then again in a redemption suit the mortgage will continue until 
as a matter of fact the redemption takes place. There could be no question of 
either a preliminary deoree or a final decreein the redemption suit creating a charge 
upon the property. In an application for adjustment of debts under the Bombay 
Agricultural Debtors Relief Act the award directs that the property which has 
been mortgagedsis charged for the debts scaled down, and if any of the instalments 
which the award may give are not paid, then the property which is to be regarded 
as charged by the award thereafter might be sold in execution. Supposing the 
debtor failed to pay instalments, it is obviously not permissible for the co-mort- 
gagors to say that they would redeem the property ; they might come to an arrange- 
ma with the debtor and hand over to him the money necessary for the purpose 
aying Sff the instalments. But supposing the debtor had come to terms with 
ode mortgagee, it would be open to the mortgagee to say that inasmuch a& the debtor 
is not paying off the instalments, he is not required to allow the redemption of the 
property by persons who though parties to the application are not debtors, though 
they may be entitled to file a suit for the redemption of the proverty. Even the 
argument which Mr. Adarkar advances that the objectof O. XXXIV,r. 1, whichis the 
avoiding of the mortgagee being faced with more than one suit at the hands of the 
mortgagors, would be frustrated in case it is held that the application for adjust- 
ment of debts does not comprise a suit for redemption is without force, because 
even though it is open to a debtor to make an application for adjustment of debts, 
there is nothing to prevent the co-mortgagors, who are not entitled to make an 
application for adjustment of debts, from filing a suit for redemption of the property, 
even though they might have been made parties for an application for adjustment 
of debts made by the debtor; so that it appears that in such a case at any rate if 
I wefe to accept the contention of Mr. Adarkar that application for adjustment 
of debts involves suits for redemption, the mortgagee will have to face two re- | 
demption suits, one, at the hands of the debtor in his application for adjustment of 
debts, and the other at the hands of the co-mortgagors who are entitled to sue 
for redemption of the mortgage in an ordinary Court of law. 


In my opinion in the circumstances the best view to take seems to be that even 
though the effect of any award which- may be passed upon an application for ad- 
justment of debts of a debtor may be that the mortgage might go upon the passing 
of the award, the application for adjustment of debts does not comprise a suit 
for redemption of a mortgage. Consequently O. XXXIV, r. 1, has no application, 
and it is not necessary to make the other transferors parties to the application. 


If the other transferors are also debtors, they may be entitled to make an appli- 
cation for adjustment of their debts, and the creditors may also be entitled to make 
applications for adjustment of their debts. But if such applications are made, 
they can all be consolidated. There could be no difficulty on that account. 


- The last point which Mr. Adarkar mates is that s. 24(1) empowers the Court to 
declare a transfer to be in the nature of a mortgage though it is not couched in 
the form of a mortgage deed only when the transfer is by a person whose debts 
are being adjusted under the Act. Mr. Adarkar says that where land is transferred 
among others by a person whose debts are not being adjusted, on the ground that 
he is not a debtor, the transfer cannot be said to be a transfer of land by a person 
whose debts are being adjusted under the Act. The contention is that the transfer 
of land by a person whose debts are being adjusted mearis where there is only ore 
transferor transfer by a debtor, and where the transferors are two or more, transfer 
by persons all of whom are debtors. I fail to understand that that is the meaning 
of those words. It may be that those words are capable of bearing the interpre- 
tation sought to be placed upon them by Mr. darker’ but they are capable of 
bearing the interpretation that where there is a transfer by a person whose debts 
are being adjusted under the Act and others, it is still a transfer by a person whose 
debts are being adjusted. Now, the Legislature enacted the Bombay Agricul- 
tural Debtors: “Relief Aot of 1947 in order to enable debtors to be relieved of their 
debts, and if’ ‘both the interpretations are possible, I fail to understand why it should 
be given an interpretation which will prevent redress to a minibar of persons who 
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would be excluded by the interpretation of those words which Mrs Adarkar wants 
me to accept. 


In the result, the rule will be made absolute, and the application remanded to 
the lower appellate Court for disposing of the appeal further in accordance with 
the law. The opponent will pay the applicant’s costs of this application. 


Rule made absolute, 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 

ISMAIL PAPAMIA v. THE LABOUR APPELLATE TRIBUNAL.* 

Industrial Eryployment (Standing Orders) Act (XX of 1946), Seos. 9, 7—Direction in s. 9 that taxt of 
standing orders iobe put up in language understood by majority of workmen—Whether such 
direction mandatory or directory—Construction of statute—Construction of provisioR in statuto 
couched in language of obligation—Tests whether provision directory or mandatory. 

The provisions in s. 9 of the Industrial Employment (Standing Orders) Act, 1946, that 
the employer should put up the text of the Standing Orders in the language understood by 
the majority of his workmen, are directory and not mandatory. 

It is always a matter of construction as to whether a particular provision in a statute 
is mandatory in its character or is only directory, and one of the several tests is that in 
the first instance the Court must consider whether the non-compliance of the directions 
given by the Legislature is likely to lead to injustice or inconvenience, and if the Court 
comes to the conclusion that it would lead to injustice or inconvenience, it should lean in 
favour of construing the provision as a mandatory direction and not merely directory. But 
that is not the only principle which the Court adopts in construing a provision in a statute 
which is couched in a language of obligation. The other principle which is equally mpor- 
tant is that the Court must consider what is the real aim and object of a particular enact- 
ment it is construing, and if in giving to a provision a mandatory construction it is likely to 
defeat the aim and object of the enactment, then the Court should not give such a construc- 
tion; it should come to the conclusion that the language used by the Legistature was 
intended to give effect merely to a directory provision and not a mandatory provision. 


CattEx (Inp14) Lro., Bompay (respondent No. 2) made an application to the 
Industrial Tribunal, Bombay, under s. 33 of the Industrial Disputes Act, 1947, 
against Ismail and others (petitioners), who were their employees, for permission 
to dismiss them on the ground that they participated in an illegal strike on Novem- 
ber 11, 1953, and wilfully disobeyed lawful orders issued to them by their superior. 
Respondent No. 2 contended that a proper enquiry as required by the Standing 
Orders had been held, that the charge of misconduct had been established and, 
therefore, under the Standing Orders they were entitled to dismiss the petitioners. 
The Industrial Tribunal refused permission with regard to 24 employees on the 
ground that respondent No. 2 had failed to comply with s. 9 of the Industrial Em- 
ployment (Standing Orders) Act, 1946, inasmuch as no translation in Marathi 
of the Standing Orders had been posted on special boards and, therefore, these 
employees who did not know English had no notice of the Standing Orders. The 
Industrial Tribunal, therefore, held that the Standing Orders were not binding 
upon these employees and no proper inquiry could be deemed to have been held 
as required by the Standing Orders. With regard to the three remaining employees, 
who knew English, the Industrial Tribunal held that the Standing Orders, which 
were pasted on the notice board, were binding upon them, and gave the necessary 
permission to respondent No. 2 to dismiss them. Respondent No. 2 appealed to the 
Labour Appellate Tribunal (respondent No. 1). Respondent No. 1 remanded the 
matter to the Industrial Tribunal, holding inter alia that non-compliance of s. 9 
of the Industrial Employment (Standing Orders) Act did not affect the operation 
of the certified Standing Orders and observed, in its decision, as follows :— 

“Having provided for the certification of the standing orders with due notice to labour, it 
was necessary to provide that any person interested to know at any time what the standing orders 
are would be able to ascertain them. Section 8 does this. Section 9 carries this object a stage 
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further. The standing orders contain a large number of the conditions of service of the work- 
men and the privileges to which they are entitled, and it is necessary, if a workman is to defend 
himself against unfair treatment and to make the most of any privilege that he may be entitled 
to, that he should be able to refer to the standing orders at any time and to see for himself exactly 
what provision they make. Such information should also be available to workmen employed 
after the certificatien of the standing orders. The obvious method to give this information is to 
provide workmen with copies of the standing orders in a language which they can read for them- 
selves or which they can get read and have explained to them, and this is the method adopted 
by s. 9. It is for this reason that s. 9 requires the posting in a prominent place of a copy of the 
standing orders in the vernacular of the majority of the workmen on special boards at the main 
entrance and in all the departments of the establishment. ‘The workmen as we have said before 
were closely associated with the settling of the standing orders, and non-compliance with s. 9 
no nwore affects the operation of the standing orders than would non-compliance with s. 8.” 


Tae peftioners applied to the High Court under art. 227 of the Constitution of 
India inter alia for a writ of certiorari or any appropriate writ, direction or order 
for quashing the order passed by respondent No. 1 


The application was heard. 


K. T. Sule, with Kamdar & Co., for the petitioners. 
8. D. Vimadalal, with Bhaishankar, Kanga & Girdharlal, for respondent No. 2. 


Cuaca. ©. J. This petition raises a rather interesting question of construc- 
tion of ss. 7 and 9 of the Industrial Employment (Standing Orders) Act (KX of 
1946). 

Respondent No. 2 company applied to the Industrial Tribunal under s. 33 of the 
Industyial Disputes Act for permission to dismiss 27 of its employees. Its conten- 
tion was that there was an illegal strike on November 11, 1953, of the workers 
of the company, that these 27 employees had participated in the illegal strike and 
they had also refused to obey lawful orders. It was further the contention of res- 
pondent No. 2 company that a proper inquiry as required by the Standing Orders 
had been held, that the charge of misconduct with regard to these two acts had 
been established and therefore under the Standing Orders the company was entit- 
led to inflict the penalty of dismissal upon these 27 workers. The Industrial Court 
granted permission with regard to 3 out of the 27 employees and refused permission 
with regard to 24, and the reason that induced the Industrial Tribunal to come 
to this conclusion was that the respondent company had failed to comply with the 
provisions of s. 9 of the Act, that no translation in Marathi of the Standing Orders 
had been posted on special boards and therefore the 24 employees who did not know 
English had no notice of the Standing Orders. Therefore, the Standing Orders 
were not binding upon those 24 employees and no proper inquiry could be deemed. 
to have been held as required by the Standing Orders. With regard to the other 
three employees, as they knew English, and a copy of the Standing Orders had 
been pasted on the notice board, the Tribunal took the view that the Standing 
Orders were binding upon those 3 employees and gave the necessary permission 
to the respondent company. It was also urged by the respondent company in the 
alternative that the dismissal could be justified under the ordinary law of master 
and servant. This contention was also rejected by the Industrial Tribunal. The 
employer company went in appeal to the Labour Appellate Tribunal. The Labour 
Appellate Tribunal did not accept the construction put by the Industrial Tribunal 
upon ss. 7 and 9 of the Act and remanded the matter to the Industrial Tribunal, and 
the employees have now come on this petition. 

Turning to the two relevant sections, s. 7 provides : 

“Standing orders shall, unless an appeal is preferred under section 6, come into operation 
on the expiry of thirty days from the date on which authenticated copies thereof are sent under 
sub-section (3) of section 5, or where an appeal as aforesaid is preferred, on the expiry of seven 
days from the date on which copies of the order of the appellate authority are sent under sub- 
section (2) of section 6.” 

Now, in this case there was an appeal from the decision of the certifying officer cer- 
tifying the Standing Orders under s. 5 and the copies of the appellate Court’s decision 
were forwarded to the Trade Unions concerned and also to the employer on Septem- 
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ber 30, 1953, and therefore by reason of s. 7 the Standing Orders canfe into operation 
on October 8, 1953. The illegal strike took place on November 11, 1953, the mis- 
conduct charged against the employees was subsequent to October 8, 1953, and 
it is because of this that the employer company contended that it had rightly acted 
under the Standing Orders, held an inquiry laid down under the acres Orders 
andthe penalty inflicted upon the employees was a penalty ermi under 
the Standing Orders to the employer. 

The answer given by the employees to this contention of the employer is to be 
found in s. 9 and that section provides : 

“The text of the standing orders as finally certified under this Act shall be prominently 
posted by the employer in English and in the language understood by the majority of his work- 
men on special boards to be maintained for the purpose Fat or near the entrance through 
whioh the majority of the workmen enter the industrial establishment and in all departments 
thereof where the workmen are employed.” 

Now, admittedly, the text of the Standing Orders in the language ei by 
the majority of respondent No. 2 company’s workmen, which is Marathi, was not 
posted on the special boards, and it is therefore urged that this mandatory pro- 
vision of s. 9 was not complied with and the workmen affected are not bound by 
the provisions of the Standing Orders. It is true that tho Legislature has used 
the language of the obligation in s. 9, but it is always a matter of construction as 
to whether a particular provision in a statute is mandatory in its character or 
is only directory, and one of the several tests that has been laid down is that in 
the first instance the Court must consider whether the non-compliance of the di- 
rections given by the Legislature is likely to, lead to injustice or inconvenience, 
and if the Court comes to the conclusion that it would lead to injustice or incon- 
venience, it should lean in favour of construing the provision as a mandatory di- 
rection and not merely directory. But that is not the only principle which the Court 
adopts in construing a provision in a statute which is couched in a language of 
obligation. The other principle which is equally important is that the Court must 
consider what is the real aim and object of a particular enactment it is construing, 
and if in giving to a provision a mandatory construction it is likely to defeat the 
aim and object of the enactment, then the Court should not give such a construc- 
tion. It should come to the conclusion that the language used by the Legislature 
was intended to give effect merely to a directory provision and not a mandatory 
provision. In this case it is urged with considerable force by Mr. Sule that but 
for the Standing Orders the effect on the workmen participating in an illegal strike 
would have been that they would have been prosecuted and possibly convicted 
of an offence. It was by reason of the Standing Orders that participation in an 
illegal strike was constituted a misconduct and the workmen were liable to be 
dismissed. It is said by Mr. Sule that if the workmen had realised that partici- 
pation in an illegal strike entailed such serious consequences, they would have thought 
twice before participating in such an activity. Itis, therefore, pointed out by Mr. 
Sule that the notice required under s. 7 has such an important consequence bearing 
upon the rights and obligations of the workers and in the absence of a notice con- 
templated by s. 9 the Court should not come to the conclusion that the Standing 
Orders became operative in the sense that they affected the rights and obligations 
of the workers. That argument of justice and convenience cannot be accepted 
by us because it is in total opposition to the real aim and object of the Legislature 
in enacting s. 7. Section 7 is clear and precise in its language and it brings the 
Standing Orders into operation on a particular date, and in this case the dateis October 
8, 1953. The result of the Standing Orders coming into operation is that it creates 
rights and liabilities not only in the employees but also in the employers. By reason 
ofthe Standing Orderscertainliabilities are imposed upon the employers and certain 
rights are createdin favour of the employees. It isseriously suggested by Mr. Sule that 
as far as the employers are concerned the Standing Orders would be binding, but 
as far as the employees are concerned they would not be binding unless the notice 
‘ contemplated by s. 9 was given to them by posting the Standing Orders in the langu- 
age of the majority. It is an entirely untenable proposition in law that if a par- 
ticular statute or a particular statutory order comes into operation it should have 
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a binding effect only with regard to one party and not with regard to the other. 
The object of Standing Orders is to regulate the conditions of service between the 
employer and the employees; and it is in our opinion impossible to contend that 
the Standing Orders which mutually regulate the conditions of service between 
the employer and employees at a particular point of time can regulate only the 
obligations of tlfe employer and not the obligations of the employees. In view of 
the language used by s. 7, in our opinion, even though in certain cases it may 
cause inconvenience or even injustice, it is impossible to give any other construc- 
tion tos. 9 than that its provisions are directory and not mandatory. 

The position may be looked at from a different point of view. If notice was 
the all important factor, which accoraing to Mr. Sule it is, then it is rather sur- 
priging that under s. 9 a notice wouldonly begivento the employees knowing 

inglish and the language of the majority. What would happen to a°fairly large 
section @f the workers who may neither know English nor the regional language 
or the language of the majority? Admittedly in this case there are employees 
who know neither English nor Marathi. There may even be employees who may 
be illiterate. Therefore, it is wrong to suggest that the absence of notice is so impor- 
tant and so significant in the context of this Act that that fact alone brings about 
a situation whereby the Standing Orders which have come into operation by reason 
of s. 7 do not affect or bind the employees, who have no notice contemplated by s. 9. 

It is then suggested by Mr. Sule that there is aclass of cases decided by this Court 
where it has been held that a prohibitory order, although brought into force ata 
particular point of time, does not operate against a particular individual or ins- 
titution unless the individual or institution has notice of that prohibitory order. 
What this class of cases lays down is that if an act was per se legal and is rendered 
Wegdl by an order issued by Government, the person who was under the belief 
that what he was doing and was continuing to do was a legal act should have 
notice that it had ceased to be legal before he is prosecuted for the doing of that 
act. Those decisions stand on an entirely different footing. We are not dealing 
here with a case of an offence nor are we dealing here with a case where the em- 
ployees’ act which was initially legal has been suddenly rendered illegal. The 
Standing Orders do not deal with offences. They deal with civil or industrial rights 
and liabilities of employer and employees, and there is no principle in law that 
if a statute or statutory orders create civil rights, those rights cannot come into 
force unless every party affected by it has special notice. Further, participation 
in an illegal strike is per se an offence, and it is an illegal activity. Therefore, the 
employees cannot urge before us that what they were doing was something lawful 
which was for the first time made unlawful by the coming into operation of the 
Standing Orders. 

Mr. Sule then points out that if that is the view we take of s. 9, then an employer 
can with impunity defy the direction given by the Legislature under s. 9 and refuse 
to post the translation of the Standing Orders on the notice board or negligently 
delay it as long as possible. We are most anxious that our decision should not 
lead employers to feel that they are not under an obligation to carry out a direction 
given in s. 9 of the Act. The Legislature has given that direction for very good 
reasons. The Legislature wanted notice of the Standing Orders which were settled 
to be given to the employees in the best manner possible. It was not possible 
to provide for every languageor forthe possibility that some of the employees might 
be illiterate. But dealing with the question fairly and broadly, the Legislature 
directed that the employer should put up the Standing Orders in the English lan- 
guage and in the language of the majority, and we wish to point out precisely what 
the effect of non-compliance by the employer of this direction in s. 9 would be. 
It may well be that non-compliance of the direction in s. 9 with regard to the Stand- 
ing Orders to be put up in the language of the majority may cause prejudice to 
the workers. It may be that the workers may beable to satisfy the Industrial 
Tribunal that they had no notice of the Standing Orders, and further, if they had 
notice they would not have participated in the illegal strike and risked the penalty 
- of a dismissal. If such a prejudice is caused and the Industrial Tribunal is satis- 
fied, it would be the duty of the Industrial Tribunal to take this circumstance into 
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consideration in deciding whether the application made by the employer for dis- 
missing the employees should be granted or not. Again, there may be a 
case where the employer’s non-compliance may not be wilful or negligent. In 
this case Mr. Vi al says that respondent No. 2 company took every step to 
get the Standing Orders translated into Marathi as speedily as possible. That 
again is a circumstance which the Industrial Tribunal will take into consideration. 
Surely it cannot be suggested that where the Industrial Tribunal has a case where 
the employer is guilty of wilful default in failing to comply with the directions 
contained in s. 9, that is a factor which the Industrial Tribunal should not take 
into consideration in considering whether the application of the employer for dis- 
missal of the employees, which right to the employer arose under those very Stand- 
ing Orders, should be granted. Again Mr. Vimadalal points out that‘in this case 
the draft Standing Orders were submitted to the certifying officer in 1949, that 
copies of the draft as required by the Act were sent to the Trade Uniog, that in 
the draft these two acts were constituted misconduct, and in fact in this respect 
the draft was following the Model Standing Orders, and Mr, Vimadalal says that 
from 1949 to 1953 the Trade Union was closely associated with this draft and through- 
out that period those two acts remained in the draft as constituting misconduct, 
and therefore it is not likely that the employees would not have known that the 
ultimate Standing Orders which were settled by the Appellate Tribunal did not 
make these two acts misconduct. Again, in our opinion, that is a circumstance 
which the Industrial Tribunal will take into consideration in deciding whether 
the workers had notice of the Standing Orders de hors the provision of s. 9. But 
` these are all arguments on merits, and we agree with Mr. Sule that the absence of 
notice is an important circumstance which any Tribunal dealing with the merits 
of the application made by the employer should take into consideration® But 
when Mr. Sule asks us to elevate the absence of notice to that high position that it 
must render the provision of s. 7 nugatory and unworkable, we cannot accede to 
that. Therefore, in our opinion, the date when the Standing Orders come into 
operation is fixed by the statute under s. 7 and when the Standing Orders come 
into operation they bind both the employer and the employees. Section 9 is merely 
directory and we expect the employer to carry out the provisions which the Legisla- 
ture clearly enacted to be in the interest of the workers and, as we have already 
pointed out, non-compliance with that direction may result in the employer not 
succeeding in satisfying the Industrial Tribunal that it is a proper case for dismiss- 
ing its employees. 

The result is that the petition fails and must be dismissed. No order as to costs. 


Petition dismissed. 


1965.) aopavVanipal Javakav v. KasnrRaM (4.6.J,} iii - 


eBefore Mr. Justice Gajendragadkar and Mr. Justice Gokhale. 
GODAVARIBAI JAYARAM ZOPE v. KASHIRAM KAUTIK FALAK.* 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs, 37, 34,} 63, 38, 39, 84, 
85—Landlord obtaining possession of land from tenant for cultivating land personally—Within 
year of possession landlord exchanging land with another person—Such person personally 
cultivating land obtained in exchange— Whether tenant entitled to obtain possession of land 
from landlord under s. 37. 2 
A landlord obtained possession of land from, his tenant under s. 84 of the Bombay 
Tenancy and Agricultural Lands Act, 1948, on the ground that he bona fide wanted to 
cultivate.the land personally. Within about a year after the landlord obtained possession 
of the land, he exchanged this land with land belonging to the petitioner. The petitioner 
personally cultivated the land herself which she had obtained in exchange. On the 
® question whether the tenant was entitled to invoke the provisions of s. 87(1Pof the Act in 
his fqyour and get an order directing the landlord to restore possession of the land to him:— 
Held, that the tenant was entitled to an order for possession of the land under s. 87 of 
the Act. 


Onz Shankar who owned certain lands at Nhaviin the East Khandesh district, 
obtained possession of these from Kashiram (opponent No. 1), his protected tenant, 
under s. 34 of the Bombay Tenancy and Agricultural Lands Act, 1948, on the 
ground that he wanted to cultivate the lands personally. Thereafter Shankar 
exchanged these lands with another land belonging to Godavaribai (petitioner). 
Opponent No. 1 filed an application under s. 29(1) read with ss. 37 and 39 of the 
Act, for restoration of possession of the lands on the ground that within a period of 
twelve years the original landlord had ceased to cultivate the lands personally. 
The Mamlatdar inter alia held that as Shankar had cultivated the lands personally 
for tfvo years after having obtained possession of the lands, and as the petitioner, 
after the exchange, was herself personally cultivating the lands, the provisions of 
s. 37 of the Act were not infringed, and, he, therefore, dismissed the application. 
On appeal by opponent No. 1, the District Deputy Collector held that the provisions 
of s. 37 of the Act were contravened and, therefore, opponent No. 1 was entitled 
to the restoration of possession of the lands, and observed as follows in his judg- 
ment :— 

“... The appellant-tenant’s contention against the Mamlatdar’s order is that the deceased 
landlord Shankar Govind Bhavsar had taken possession of the land from him for the specific 


*Decided, September 6, 1955. Special Civil 
Application No. 1882 of 1955. 

{The relevant sections run thus: 

87. (1) If after the landlord takes posses- 
sion of the land after the termination of the 
tenancy under section $4, he fails to use it 
for any of the purposes specified in the notice 
given under sub-section (1) of section 34 within 
one year from the date on which he took 
possession or ceases to use it at any time for 
any of the aforesaid purposes within twelve 
years from the the date on which he took such 
possession, the landlord shall forthwith restore 
possession of the land to the tenant whose 

was terminated by him, unless he has 
obtained from the tenant his refusal in wri 
to accept the tenancy on the same terms an 
conditions or has offered in writing to give 
possession of the land to the tenant on the 
game terms and conditions and the tenant 
has failed to accept the offer within three 
months of the receipt therof. 

(2) After the tenant has recovered posse- 
ssion under sub-section (7) he shall, subject to 
the provisions of this Act, hold such land on 
the same terms and conditions on which he 
held it at the time his tenancy was terminated. 

(8) If the landlord has failed to restore 

on of the land to the tenant as provided 
in sub-section (Z) he shall be Hable to pay 


such compensation to the tenant as may be 
determined by the Mamlatdar for the loss 
suffered by the tenant on account of eviction. 

84. (1) Noiwit standiog anything con- 
tained in section 14, a landlord may terminate 
the tenancy of a protected tenant by giving 
him one year’s notice in writing, stating therein 
the reasons for such termination, if the land- 
lord bona fide requires the land for any of the 
following purposes, namely :— 

G for cultivation personally, or 


2) for any non-agricultural use for his 
own purpose. 

(2) Nothing in sub-section (Z) shall 
entitle the landlord— 


(a) to terminate the tenancy of a protected 
tenant if the landlord at the date on which 
the notice is given or at the date on which 
the notice expires has been cultivating per- 
sonally other land acres Or more in area: 

Provided that if land which is being 
cultivated personally is less than fifty acres, 
the right of the landlord to terminate the 
tenancy of the protected tenant and to take 

on of the land leased to him shall be 
imited to such area as will be sufficient to 
make up the area of the land which he has 
been cultivating personally to the exten} 
of fifty acres: 
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purpose of cultivating it personally and under s. 87 (1) of the B. T. & A. L.#Act it has been 
provided that if the landlord fails to use it for any of the purpos23 spezifis in a notice given 
by him under sub-s. (1) of s. 84 of the B. T. & A. L. Act, at any time within 12 years from the 
date in which he took possession the landlord has forthwith to restore possession tothe tenant. 
In the present case, the deceased landlord Shankar Govind had taken possession of the dis- 
puted land for the specific purpose of cultivating it personally. But instead he Bas exchanged the 
land with respondent No. 4. He is, therefore, entitled to get back its possession. Against this 
argument of the appellant, the advocate for the respondents urges that after getting back the 
possession of the 5. No. in dispute the deceased respondent-landlord could exchange tae land 
under s. 68 of the B, T. & A. L. Act as there was no tenant on the land. But the learned 
advocate for the respondent has failed to perceive that this land was still subject to the pro- 
tected tenant’s right of getting back its possession if the landlorrd violated any of tke provisions 
of s. 84 read with s. 87 of the B. T. & A. L. Act. The landlord’s possession was not abgo- 
lute which is contemplated under s. 68 of the B. T. & A. L. Act. 

I, therefore, concede to the argument of the pro-tenant and set aside the Mamlatd@’s order. 
I direct that the possession of the suit land be handed over to the appellant-protected tenant.” 


The patitioner preferred a revision application to the Bombay Revenue Tribunal 
andthe Tribunal confirmed the decision of the District Daputy Collector and 
rejected the application, observing as follows :— 

“Now, in the case before us the landlord gets possession in a suit for possession under 
s. 29 (2) read with s. 84 on the ground of personal cultivation. Section 87 defines his rights 
and the rights of the tenant in sucha case. Ifthe landlord ceases to use the land for the purpose 
for which it was obtained under the order of the Court within 12 years, the landlord has to 
restore possession to the tenant. Ifthe landlord who obtained possession under s. 84 for personal 
cultivation cultivates the land for a year or two, and then sells or exchanges it, he must be deemed 
to have ceased to cultivate the land. Section 87 requires such a landlord to cultivate it himself 
for 12 years and if he does not do so, the section gives the right to the tenant, to recover possession. 
If ‘exchange’ was to be permissible, Legislature would have provided for it. The very land and 
not any other land in its stead must be cultivated personally, by a landlord who obtains 
possession from his tenant for personal cultivation.” 


The patitioner applied to the High Court under art. 227 of the Constitution of 
India for a suitable writ or order ordirection for quashing the order passed by the 
Tribunal. 


R. B. Kotwal, for the petitioner. 
G. N. Raisinghani, for opponent No. 1. 


QAJENDEAGADKAR J. This isan application for theissue of a writ under art. 227 
of the Constitution of India and it raises an interesting question as to the effect 
of the provisions contained in s. 37 of the Bombay Tenancy and Agricultural Lands 
Act, 1948. The land in question is S. No. 332/1. It originally belonged to Shankar 
Bhavanr. Shankar Bhavsar gave notice to his tenant under s. 34 of the Act. 
Subsequent to the notice, he obtained possession of the land from the tenant on the 
ground that he required the said land bona fide for his personal cultivation. The 
order in favour of the landlord was passed on July 30, 1951. Thereafter the land- 
lord exchanged this land for another land. Godavaribai w/o Jayaram Zope gave 
a land of her own to the landlord and obtained the present land in lieu of it for her- 
self. The tenant then moved the Mamlatdar under s. 37 of the Act. He alleged 
that since the landlord had ceased to cultivate the land personally, an order should be 
passed against the landlord directing him to restore possession of the Jand to the 
tenant. This application was made under s. 39 of the Act. The Mamlatdar did 
not acvept the contention of the tenant and dismissed his application. On appeal, 
the tenant’s plea prevailed. The District Deputy Collector held that the landlord 
had failed to comply with his undertaking that he wanted to cultivate the land 
personally and that s. 37 could, therefore, be invoked by thetenant. On this 
view an order was passed for the restoration of the land to the tenant. This order 
was challenged by Godavaribai by preferring a revisional application to the Re- 
venue Tribunal. The Revenue Tribunal, however, concurred with the view taken by 
the appellate authority and dismissed the revisional application. It is against this 
order that the present application has been filed by Mr. Kotwal. 
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The materi&l facts are not in dispute. It is common ground that the land ori- 
ginally belonged to Shankar Bhavsar and that he obtained possession of the land 
under s. 34 of the Act on the ground that he bona fide wanted to cultivate the land 
personally. It is also common ground that within about a year after the landlord 
obtained possession of the land he exchanged this land with Godavaribai. It is 
not disputed that Godavaribai is personally cultivating the land herself. On these ` 
facts the question which has been raised by Mr. Kotwal for our decision in the present 
application is, whether the Revenue Tribunal was justified in allowing the tenant 
to invoke the provisions of s. 37, sub-s. (1), of the Actin his favour. Mr. Kotwal 
contends that his client, being a transferee from the original landlord, has no doubt 
stepped into his shoes and he concedes that if it was shown that his client herself 
was not cultivating the land personally, it would be open to the tenant to invoke 
the provisions of s. 37 of the Act. So long as the original landlord or his successor- 
in-intemst iscultivating the land personally, the provisions ofs. 37,sub-s. (1), 
cannot be availed of by the tenant. In support of his argument Mr. Kotwal has 
relied upon the provisions of s. 63 of the Act and he contends that there is nothing 
in the provisions of s. 63 which imposes upon the landlord any disability in the 
matter of selling, gifting, exchanging or leasing the land in question. 

In assessing the value of these contentions it would be relevant to examine the 
scheme of the material provisions of the Act. The rights of protected tenants 
in respect of agricultural lands have been safeguarded by the Act in several par- 
tioulars. Section 34, however, provides for the determination of a protected te- 
nancy. Under this section it is open to the landlord to determine the protected 
tenancy of his tenant by giving him one year’s notice in writing stating therein the 
reasons for such determination. Section 34, sub-s. (1), authorises the landlord to 
detérmine the tenancy of the protected tenant for two reasons. He may determine 
the tenancy if he bona fide requires the land for cultivating personally. He may 
likewise determine the said tenancy if he bona fide requires the land for any non- 
agricultural use for his own purpose. There is a further provision contained in 
this section which must be considered. The right given to the landlord to deter- 
mine the protected tenancy cannot be exercised by him if at the date on which the 
notice is given or at the Jato on which the notice expires the landlord has been 
cultivating personally other lands, admeasuring 50 arces or more in area. In 
other words, if the landlord is cultivating personally agricultural lands admeasur- 
ing 50 acres or more, he cannot avail himself of the right given to landlords in general 
for determining the protected tenancy under s. 34, sub-s. (1). It would be noticed 
that the landlord has to satisfy the Revenue Court that he does not cultivate 
personally other lands admeasuring 60 acres or more, and that he wants the land 
for either of the two purposes mentioned in s. 34, sub-s. (1). It is only when the 
Revenue Court is satisfied that he is otherwise not in possession of lands admeasur- 
ing 59 acres or more for personal cultivation that the protected tenant’s rights are 
allowed to be determined. It is true that this section refers to the determination 
of protected tenancy. But the determination of the permanent tenant’s rights, 
for which provision has been made in s. 34, sub-s. (Z), oan in one sense be described 
as a suspension of the tenant’s rights. Section 37 provides virtually for the revival 
of the said rights. If it appears that after obtaining possession of the land from 
the protected tenant the landlord fails to use the land for any of the purposes speci- 
fied in the notice given by thelandlord undersub-s. (1) of s. 34 within one year from 
the date on which he took possession of the land or that the landlord has ceased 
to use it at any time for any of the aforesaid purposes within 12 years from the 
said date, then the landlord is required forthwith to restore possession of the land 
to the tenant whose tenancy had been determined by him. This provision indi- 
cates that when the landlord represents to the Revenue Court that he wants posses- 
sion of his agricultural land from his protected tenant on the ground that he bona 
file needs the said land for personal cultivation, it is required of him that he must 
begin to use the land for personal cultivation within one year from the date of 
dispossession of the tenant and he must continue to use the said land for personal 
cultivation for 12 years thereafter. Failure to comply with either of these two 
conditions entitles the tenant to claim back possession-of the land. It is true 
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that s. 37 provides that it is open to the tenant to give up this right. If, for instance, 
the tenant refuses in writing to accept the tenancy on the same terms and condi- 
tions, it would be open to the landlord to continue in possession of the said land, 
despite the fact that he may have ceased to use the land for any of the purposes 
mentioned by him in his notice given under s. 34, sub-s. (1). Sub-section. (2) of s. 37 
provides that when possession of the land is restored to the tenant nder sub-s. (1) 
of s. 37, he shall, subject to the provisions of this Act, hold such land on the same 
terms and conditions on which he held it at the time his tenancy was terminated. 
It is because of the provisions contained in sub-s. (2) of s. 37 that it would be possible 
to describe the determination of the protected tenancy under s. 34 as amounting 
to suspension. Sub-section (3) of s. 37 lays down that if the landlord fails to restore 
possession of the land as provided in sub-s. (1), he shall be liable to pay such com- 
pensation to the tenant as may be determined by the Mamlatdar for the loss suffered 
by the tenant on account of eviction. Section 39 provides for an applicatiom which 
can be made by the tenant for restoration of possession of the land under the provi- 
sions of s. 37 of the Act. Now, if one reads ss. 34 and 37 together, there appears 
to be no doubt as to what the object of the Legislature was in enacting these provi- 
sions. Though the effect of the general provisions of the Act is to protect the 
rights of protected tenants, Legislature conceded to the landlord the right to deter- 
mine protected tenancy in two specified cases, subject to the proviso which I have 
already indicated. Legislature appears to have taken the view that if the landlord 
bona fide requires his own agricultural land for cultivating it personally or for any 
non-agricultural use for his own purpose, his superior right as landlord should be 
allowed to be effective, and the protected tenant’s right must submit to the said 
superior right of the landlord. But the determination of the protected tenant’s 
rights is allowed to be brought about on the assumption that the requirement set 
out by the landlord in his notice is bona fide, and that postulates that the landlord 
honestly and in truth wants to cultivate the land personally. Legislature has, 
therefore, provided an additional safeguard in the interests of the protected tenant, 
by requiring the landlord to begin using the land for the purpose mentioned by 
him in his notice within one year from the date when he obtained possession and 
to continue to use the land for the said purpose for as many as 12 years. So long 
as the 12 years mentioned in s. 37, sub-s. (Z), have not expired, the tenant is entitled 
to require the landlord to carry out the representation made by him in his notice, 
and if it appears that the landlord is not carrying out the object mentioned b 
him in his notice, the tenant is given the right to claim back possession of the land, 
It is thus the representation made by the landlord that he wants the land bona fide 
for his own personal purpose, which is the sole basis for determining the protected 
tenancy. 

If that is the true position, then it would be difficult to press into service s. 63 
of the Act in the manner suggested by Mr. Kotwal. It is true that s. 63 purports 
to bar transfers to non-agriculturists. But the section begins with the clause, 
which cannot be ignored, viz. “Save as provided in this Act”. The section says, 

“Save as provided in this Act, 

(a) no sale..., gift, exchange or lease of any land or interest therein, or 

(b) no mortgage of any land or interest therein, in which the possession of the mortgaged 
property is delivered to the mortgagee, shall be void in favour of a person who is not an agri- 
culturist.” 
The prohibition is against the transfer of agricultural lands in favour of a non- 
agrioulturist. But the prohibition is without prejudice to the other provisions 
contained in the Act itself. If the effect of the provisions contained in s. 37 is to 
require the landlord to cultivate the land personally for 12 years, after the date on 
which he obtains possession, then it would be difficult to accept the argument that 
the landlord can immediately after obtaining possession gift the land to somebody 
or exchange the land with the land of somebody else or even lease it to a new tenant. 
According to Mr. Kotwal, it would be competent to the landlord who has obtained 
possession of the land under s. 34 to lease the land to some other tenant straight- 
away. Mr. Kotwal concedes that if the transfer in question is fraudulent, it may 
be a different matter. But on his argument, if the landlord feels that he cannot 
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personally cultivate the land any longer, he may lease out the land to some other 
tenant. Thecase of a lease emphasises effectively how the provisions of s. 37 
would be completely frustrated, if Mr. Kotwal’s argument under s. 63 were to prevail. 
Alandlord can obtain possession of his land from a protected tenant on the repre- 
sentation that he wants to cultivate the land personally and then he may proceed 
to lease it outdo some other tenant. In our opinion, this cannot be the true position 
under s. 63 of the Act. What is true of the lease is equally true of the gift. If 
the landlord represents to the tenant in his notive that he bona fide needs the land 
for either of the two purposes personally, s. 37 binds him to that representation 
and requites him to remain faithful to that representation and carry it out for the 
12 years prescribed under s 37, sub-s. (1). 

. There i$ another point which is relevant in this connection. In the. present 
cise, the landlord obtained possession of the land because he satisfied the Revenue 
Court hat he wanted the land for personal cultivation and that he was notin 
possession of other agricultural lands which were under his cultivation and which 
admeasured 50 acres or more. It is not unlikely that the transferee may not satisfy 
either or both of these conditions. If the transferee is already in possession of 
more than 50 acres of land and is cultivating them personally, on Mr. Kotwal’s 
argument he would be entitled to remain in possession of the additional land pur- 
chased by him or obtained by him in exchange or gift, even though one of the 
requirements of s. 34 cannot be said to be true about him. In other words, if the 
contention raised by Mr. Kotwal is accepted, it would easily lead to the circum- 
vention of the beneficial and important provisions of s. 34. Mr. Kotwal has argued 
that if the word ‘landlord’ is not construed as including his successor-in-interest, 
it may lead to the anomaly that if the landlord dieshis sons or his other heirs may 
be talled upon to give back possession of the land to the original protected tenant. 
We are not impressed by this argument. Section 38 of the Act seems to provide 
for circumstances in which the heirs of the deceased landlord can be said to be in 
personal cultivation. Besides, the definition of the expression “to cultivate per- 
sonally” includes cultivation by the labour of any member of one’s family. & 
landlord obtains possession of agricultural land from his protected tenant on the 
ground that he needs it bonafide for his personal cultivation and he dies thereafter, 
it would not be difficult to hold that the heir of the landlord steps into the shoes 
of the original landlord, andif heis personally cultivating the land, he could not be 
called upon to deliver the land back to the tenant on the ground that the original 
landlord who obtained an order for possession has died. In our opinion, it would 
not be difficult to draw a distinction between titles which devolve by succession 
and titles which devolve by transfers as contemplated by s. 63 of the Act. We 
must, therefore, hold that the Tribunal was right in coming to the conclusion that 
the tenant was entitled to an order for possession of the land under s. 37 of the Act. 

Mr. Kotwal has, however, urged another argument in support of his contention 
that the order of the Tribunal should be revised by us under art. 227 of the Con- 
stitution of India. Mr. Kotwal contends that the transfer by which the present 

etitioner has come into possession of the land is invalid, the transferee cannot 
said to have stepped into the shoes of the transferor and would be regarded 
ag a trespasser. This point was not raised before the Tribunal and even if there 
was any substance in the point, that itself would not justify our issuing a writ 
as claimed by Mr. Kotwal. But, apart from this consideration, the answer to 
Mr. Kotwal’s plea is to be found in the provisions contained in ss. 84 and 85 of the 
Act. Under s. 84, any person unauthorisedly occupying or wrongfully in posses- 
sion of any land can be subjected to the process of summary eviction. This section 
deals with three classes of cages and it authorises the Collector to summarily evict 
persons falling in the said three classes of cases. Therefore, in our opinion, on the last 
contention raised by Mr. Kotwal, it cannot be held that the order passed by the 
Revenue Tribunal suffers from a patent infirmity on the question of jurisdiction. 
The result is, the application fails and the rule is discharged with costs. 


Rule discharged. 


“ 
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Before Mr. Justica Bavdekar. : d 
SHANTARAM KESHAV SRIRODKAR v. PRABHAKAR BALWANT 
MADGAONKAR.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Seo. 13(2)t— 
‘Decree’ in s. 13 (2) whether msans decres for eviction passed by trial Court—Tima at which 
availability of accommodation to be taken into consideration. y 

The word ‘decree’ in s. 13(2) of the Bombay Rents, Hotel and Lodging House Rates Con- 
trol Act, 1947, msans the decree for eviction which is passed by the trial Court. Therefore, 
the time at which the availability of the accommodation either to the landlord or tenant, 
which has to bs taken into consideration under s8. 13 (2) of the Aot, is the time when the trial 

Court is about to pass the deoree for eviction. * A 

PRABHAKAR and another (plaintiffs), who owned certain premises at Dadar ia 

Bombay, filed a suit against Shantaram (defendant) their monthly tenant, to recover 
possession of a room occupied by him in the premises, on the ground that tie room 
was reasonably and bona fide required by them for their own use and occupation. 
The plaintiffs offered alternative accommodation to the defendant but he refused 
to accept it. The trial Judge held that the plaintiffs’ requirement of the room was 
reasonable and bona fide, that the alternative accommodation offered to the defen- 
dant was a reasonable one and that no financial hardship would be caused to the 
defendant by paying Rs. 73 per month for the flat offered instead of Rs. 21 which 
he was paying for the room. The trial Judge ordered the defendant to vacate 
the room by July 31, 1955. The defendant appealed. When judgment was being 
delivered by the Appellate Court it was brought to the notice of the Court that the 
accom nodation which was shown to beavailable atthe time of thetrial wasno longer 
available. It was, therefore, contended that as no alternative accommodation avas 
available then, greater hardship would be caused to the defendant if the appeal 
was dismissed. The Court dismissed the appeal, observing as follows :— 

‘| ..We are of the opinion that, as the alternative accommodation offered was found to be 
reasonable by the Court and as it was available before the order in eviction was passed by the 
trial Court, it should have bsen accepted at the time‘of the hearing of the suit by the trial Court 
bafore tha ordar in eviction was passed. After having refused to aooept it, the tenant cannot 
be həard to say in appeal that that alternative ascommodationis not available at the time the 
appəal in heard. Consequently, we are of the opinion, having regard to the fact that the alter- 
native accommodation, which was considered to be reasonable by the trial Court, and which 
wa3 available at ths tim2 tha trial Court passed an order in eviction, was refused by the tenant, 
ha cannot bə heard to say in appəal that the same is not available at the time the appeal is 
being heard.” 

The defendant applied in revision to the High Court. 
The application was heard. 


D. P. Madon, instructed by Unwalla & Co., for the applicant. 
Y. B. Rege, instructed by Thakordas & Madgaonkar, for the opponents. 


BAVDEKAR J. This is an application for revision from a suit for ejectment. 
The opponent landlord had sued the applicant for recovery of possession of premises 
on the ground that they were reasonably and bona fide required by the opponent 
for his own use. Bəfore passing a decree in ejectment, under s. 13(2) of the Bombay 
Rents, Hotel and Lodging House Rates Control Act, 1947, the Court has to be 
satisfied that greater hardship would be caused by passing the decree than 
by refusing to pass it, and in order to determine that question it had to consider all 
the circumstances including the question whether other reasonable accommodation 


* Decided, August 22, 1955. Civil Re- 
vision Application No. 1082 of 1953, from 
the dacision of T. T. Barodawalla, Chief 
Judge, and P. S. Badami, Judge, Small Cause 
Court, Bombay, in Appeal No. 610 of 1953, 
confirming ths orders passed by Champaklal 
G. Modi, Judga, Small Cause Court, Bombay, 
in Suit No. 9045 of 1951. 

t The seotion is as under :— 


“18. (2) No decrees for eviction shall be passed 
on the ground specified in clause (g) of sub- 
section (1) if the Court is satisfied that, having 
regard to all the oiroumstances of the oase 


' inoluding the question whether other reason- 


able accommodation is available for the land- 
lord or the tenant ter hardship would be 
caused by passing decree than by refusing 
to pass it.” 
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was available“for the landlord or thé tenant. The landlord appears to have shown at 
the trial that there was certain accommodation available to the tenant. That accom- 
modation was not available at the rent which the applicant was paying, but the 
trial Court as well as the appellate Court have found, after taking into considera- 
tion all the ciroumstances, that in view of the availability of that accommodation 
greater hardsltip was likely to be caused to the opponent than to the applicant. 
The applicant did not accept that accommodation, and the decree in eviction was 
passed: He went in appeal and it appeared that at the time when the matter was 
being heard before the appellate Court, the accommodation which was shown to 
have beer available at the time of the trial was no longer available. Thereupon 
some attempts appear to have been made to obtain further accommodation for the 
tgnant, but I will not be concerned with that in the present case, because the 
appellate Court has expressed the view that the accommodation which fs to be taken 
into consideration as being available for the tenant or the landlord is the accommo- 
dation which was available at the time of the passing of the decree of the trial 
Court, and that it does not make any difference if that accommodation ceased to be 
available later. It did not consequently go into the question whether alternative 
accommodation was available to the applicant at thetime of its own judgment and 
dismissed the appeal. 

The applicant has come in revision and the only point which falls for determina- 
tion before me is what is the time at which the availability of the accommodation 
either to the landlord or tenant has got to be taken into consideration under s. 13(2) 
of the Rent Act. f 

Now, in my opinion, there can only be one reply to this question, because even 
though the present tense has been used, the time with reference to which it is used 
is Sbviously the time for the passing of the decree for eviction. That necessarily 
means the decree which the trial Court is about to pass. It is not denied that that 
Court must necessarily consider whether accommodation was available tothe landlord 
or the tenant with reference to the time when it was proposing to pass a decree. It 
is said, however, that once there was an appeal from that decree, the whole matter 
was before the appellate Court, and when the appellate Court had to consider the 
question whether the deoree of the trial Court should be confirmed or not, what it 
had to take into consideration was whether alternative accommodation was available 
to the landlord or tenant at the time of the passing‘of the appellate decree. Now, I 
fail to understand how the word ‘decree’in s. 13(2) could possibly mean at the tria] the 
decree of the trial Court and in appeal the decree of the appellate Court. It must 
necessarily mean the decree of the trial Court. It may be of course that for certain 
parposes when the decree in a suit is appealed from that decree merges in the decree 
of the appellate Court and it is the decree of the appellate Court which will be 
executable, but that does not make any difference. We are concerned in this case 
with the question of interpretation of the word ‘decree’ in s. 13(2), and that can 
only mean the decree for eviction which is passed by the trial Court. 

It.is contended, however, that in that case the tenant would have to suffer this 
hardship that he would have to accept the accommodation which it was shown 
was available and thereby lose his right of appeal, or in the alternative refuse to 
accept the accommodation even though the trial Court was of the view that it was 
suitable for the tenant taking into consideration all his circum-tances and then to 
face the difficulty which would arise if the alternative accommodation ceased to be 
available at the time of the judgment or decree of the appellate Court and that 
Court was of the view that the accommodation was suitable taking into considera- 
tion all the circumstances of the tenant. Now, I do not think that the tenant is 
placed in any such dilemma. What the landlord has got to show is what alternative 
accommodation is available to the tenant. He can discharge the burden of showing 
what it is by examining for example another landlord and showing that there is 
available with him accommodation which he is prepared to let to the defendant ashe 
is prepared to let to the others on certain conditions. Ifthe Court were to come to 
the conclusion that that accommodation was reasonable, there is nothing to prevent 
the tenant from renting it, and after a decree for eviction is passed appealing from 
that decree. I am told, however, that in that case the tenant would have to pay 
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not only the rent of the premises which are with him but also the rent” of the alter- 
native accommodation which is available which it is suggested that he could rent. 
But I do not think that the tenant can have it both ways. Once the trial Court 
has found that the accommodation is suitable, if the tenant wishes to fight out the 
issue and to appeal and yet at the same time to safeguard himself against the 
possibility that he might lose the appeal, he must necessarily go to the expense of 
procuring the accommodation which has been shown to be available. It has been 
pointed out that in the trial Court it is not usual to record a finding first that the 
landlord bona fide and reasonably requires the premises for his own purpose and 
greater hardship is likely to be caused to him on taking into consideration what alter- 
native accommodation was available to him or the tenant; but such a finding is 
recorded by the judgment upon which the decree is based. It is not necessary to gg 
into the question for the purpose of the present case as to whether it would not be 
proper for the trial Court first of all to record its finding on the question whether 
greater hardship was likely to be caused to the tenant by passing the decree and 
give the tenant a short time within which to obtain the accommodation which is 
available and is regarded as suitable. Such a question may arise when accommoda- 
tion which is available at the time of the judgment is not available in a day or two 
afterwards. It may arise in other cases. That is not the case so far as I can see 
in the present case. 

The question is one really speaking of construing the section in accordance with 
its plain grammatical meaning, and arguments on the ground of convenience ought 
not really to persuade one to depart from the only construction of which the words 
of the section are capable. But it does not appear to me that there is really speak- 
ing anything in the grounds of convenience upon which it is said that I shoyld 
adopt the construction that “decree” means the decree of the appellate Court when 
the matter is at the stage of the appeal. It may conceivably happen that a tenant 
might have accommodation belonging to him which is available to him. If I were 
to hold that the word ‘decree’ in s. 13(2) means the decree of the appellate Court, 
then there is nothing to prevent the tenant from selling that accommodation if the 
trial Court comes to the conclusion that the accommodation which is available to 
him is suitable for him and greater hardship is likely to be caused to the landlord’ 
than to him if a decree for eviction is not passed and contending in ap that the 
accommodation is no longer available to him. The landlord can do the same. 
That is apart from the fact that I cannot say that the word ‘deoree’ has got one mean- 
ing when the matter is before the trial Court and another meaning when an appeal 
is preferred; it can only be given one meaning, and in that case the only meaning. 
which can be given to it is the decree of the trial Court. 

Rule will, therefore, be discharged with costs, I give however the applicant time 
till October 1 in order that he should be able to obtain alternative accommodation 
for himself. i 

Rule discharged. 


Before ths Horble Mr. M. O. Ohagla, Ohtef Justios, and Mr. Justices Tendolkar. 
LAXMIDAS DEVIDAS KAPADIA v. MATHURADAS DWARKADAS. 


Civil Procedure Oods (Act V of 1908), O.XXVII-A, O.XXXVII; Seos. 122, 128—Consitiution 
of India, art. 14—Proper procedure under O. XXVII-A with regard to serving natica upon 
Advocate Gensral and Attorney General—Ruls framed by High Court under s. 122 of Code, 
extending provisions of O. XXXVII to City Civil Court, Bombay, whether ultra vires as offend- 
ing against art. 14. a 

The propər procedare with regard to the necessity of serving a notice upon the Advocate 
General and the Attorney General under O.XXVII-A of the Civil Procedure Code, 1908, 
is that it is not every question of law as to the interpretation of the Conatitution, however 
frivolous, however vexatious, however untenable, that requires the Court to serve a notice 
upon the Advocate General or the Attorney General, but it must be a question of law as 
to the interpretation of the Constitution which must be substantial. 


. F* Decided, September 21, 1955. Special Civil Revision Application No. 788 of 1955. 
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The rule€ramed by the Bombay High Court under s. 122 of the Civil Proceduré Code, 
1908, by which the provisions of O.XX XVII of the Code are extended to the City Civil 
Court, Bombay, does not offend against art. 14 of the Constitution of India. 

Ambalal Purushottamdas & Co. v. Jawarlal', agreed with. 


Own Mathuradas (respondent) filed in the City Civil Court at Bombay a summary 
suit against Laxmidas (petitioner) to recover a sum of Rs. 19,787-4-9 due by the 
petitioner to therespondent ona writing executed by the petitioner. The respondent 
took out a summons for judgment in the suit and the Judge of the City Civil Court 
made an order granting leave to the petitioner to defend the suit upon his deposit- 
ing Rs. 9,500 within eight weeks from the date of the order. The petitioner filed a 
civil revision application in the High Court, under s. 115 of the Civil Procedure 
Code, 1908, against this order. When the civil revision application came up for 
hearing before the High Court, the petitioner challenged the rules framed by the 
High Cgurt under which the provisions of O. XXXVII of the Civil Procedure Code 
were made applicable to the City Civil Court, contending that these rules were 
ultra vires as they offended against art. 14 of the Constitution of India. The peti- 
tioner was granted leave to amend his petition and the amendments were as 
follows : 

“That the Learned Judge had no jurisdiotion to try the said suit as a summary suit. 

That the rule framed by this Hon'ble Court allowing the Bombay City Civil Court at Bom- 
bay to try the said suit as a summary suit is ulira vires, inoperative and ineffective in law. 

Thet the provisions of Order 37 of Civil Procedure Code are discriminatory and infringe the 
provision of Article 14 of the Constitution of India.” 

The petition came up before a division bench hearing constitutional matters. 


The petition was heard. 


N. A. Palkhivala, with M. M. Vakil and Vakil, Dadabhai and Bharucha, for the 
petitioner. 
K. K. Desai, with Mazgaonwalla & Co., for the opponent. 


Cuaata C. J. This is one of those usual applications which seek to extend the 
time granted by the learned Judge of the City Civil Court for making a deposit in 
a summary suit. The only difference between this application and others is that it 
is a little more ingenious than the others we have dealt with in the past. 

A civil revision application was preferred to this Court under s. 115 of the Civil 
Procedure Code challenging an order made by the learned Judge of the City Civil 
Court in a summary suit on a promissory note directing that the petitioner should 
make a deposit of Rs. 9, 500 by a certain date. The civil revision application was 
admitted by Mr. Justice Shah and the application came up for final hearing before 
Mr. Justice Bavdekar. At that stage the petitioner contended that he challenged 
the rules framed by this Court under which the provisions of O. XXXVII were 
made applicable to the City Civil Court and his contention was that these rules 
were ultra vires as they offended against art. 14 of the Constitution and also that they 
were invalid. Mr. Justice Bavdekar granted leave to the petitioner to amend the 
petition, and as it raised a constitutional question, it has come up before us for 


disposal. 

The first application of Mr. Palkhivala, which is again obviously intended for 
further delay, is that proper notice should be served upon the Advocate General and/or 
the Attorney General under O. XXVII-A of the Civil Procedure Code and that 
the hearing of this petition should be postponed until such notice has been served. 
It is important to lay down the proper procedure with regard to the necessity of 
serving a notice upon the Advocate General and the Attorney General under 
QO. XXVII-A. It was never the intention of the Legislature, and it could not be the 
intention of the Legislature, that in-every frivolous and vexatious application made 
challenging a State law or a Union law the Advocate General or the Attorney Gene- 
ral should be served with a notice. We are sure that the Advocate General and the 
Attorney General have got more important things to do than to attend to such 
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frivolous and vexatious applications. But this is not a mere matter of @ur conjecture .- 
as to what the intention of the Lagislature was, because O. XXVI-A itself 
states in r. 1 that the case where a notice has to be served is a caso where a question 
referred to in cl. 1 of art. 132 read with art. 147 of the Constitution is involved, 
and when we turn to art. 132, the case there referred to is a case involving a substan- 
tial question of law as to the interpretation of the Constitution. Wherefore, it is 
not every question of law as to the interpretation of the Constitution. however 
frivolous, however vexatious, however untenable, that requires the Court to serve 
a notice upon the Advocate General or the Atto ney General, but it must be a ques- 
tion of law as to the interpretation of the Constitution which must be gubstantial, 
and it is difficult to conceive of any question of law as to the interpretation of the 
Constitution which is more unsubstantial than the question raised in t ‘tis application. 
Order XXXVII which deals with summary suits only applies to the High Courtsf 
Judicature at Fort William, Madras and Bombay. Under s. 122 of the Codg, High 
Courts have been given the power to make rules regulating their own pr cedure and 
the procedure of the civil Courts subject to their superintendence, and in the exer- 
cise of this power they may by such rules annul, alter or add to all or any of the 
rules in the First Schedule. Section 128 provides: 

“(1) Such rules shall bə not inconsistent with the provisions in the body of this Code, but, 
subject tharato, msy provide for any matters relating to the procedure of Civil Courts.” 
It is under this power conferred upon the High Court that we framed a rule by 
which we extended the provisions of O. XX XVII to the City Civil Court, and it 
is urged by Mr. Palkhivala on behalf of the petitioner that in conferring that juris- 
diction upon the City Civil Court we have offended against art. 14 which provides 
for equality before the law. 

Tt has often been stated that art. 14 does not require uniformity of application 
of law. What art. 14 prohibits is a classification which is not upon any rational 
basis. Article 14 does not prevent the Legislature from providing that laws shall 
apply differently to diffarent parsons or to different looalities if in so providing the 
Legislature has in mind a rational classification. Article 14 prohibits a classifica- 
tion which has no rational basis or which is in substance discriminatory in character. 
The very expression “discriminatory” means that you apply one law to one party 
or to one locality and a different law to another party or a different locality without 
there being any reasonable object in doing so, and the question that we have to 
consider is whether, when the Legislature conferred the jurisdiction of trying sum- 
mary suits only upon the High Court and left it to the High Court to apply this 
provision to any civil Court subordinate thereto, it was passing a law which was 
discriminatory in character and preventing litigants from enjoying the pr tection of 
art. 14. The very basis of summary suits is that where there is commercial litiga. 
tion commercial men should get expeditious justice in respect of documents and 
transactions which are commercial in their nature and which require a quick 
disposal in order to give securi7y and confidence to commercial men who are to a 
large extent responsible for the prosperity of the partioular region or city where 
they reside and where they carry on their business or commerce. If that be the 
correct view of the reason why special jurisdiction with regard to summary suits is 
conferred upon the High Court, then it cannot be disputed that the city of Bombay 
is an important commercial city and that special procedure is necessary in suits 
involving commercial transactions in the High Court of Bombay. We have, for 
instance, rules with reagard to commercial causes which make it possible for those 
causes to be decided more quickly than ordinary long causes. If Mr. Palkhivala’s 
contention were right, even those rules would offend against art. 14. But in our 
opinion there is a clear logical reason why the Legislature enacting the Civil Proce- 
dure Code conferred this special power upon the High Court with regard to summary 
suits. : 

Turning to the conferment of this jurisdiction on the City Civil Court, it should 
be borne in mind in the first instance that the City Civil Court is doing the same 
„work which the High Courtused todo on the Original Side before the City Civil Court 
was set up, and therefore if special procedure with regard to commercial matters 
is justified in the High Court, it is equally justified in the City Civil Court. But 
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even assuming the City Civil Court was not doing the same kind of work, the City 
Civil Court is a Court in the city of Bombay and in matters which are within the 
jurisdiction of the City Civil Court and which are not of such extensive value as 
are entertained by the High Court, commercial men come to the City Civil Court 
as much as they go to the High Court and therefore this High Court thought it 
desirable that eommercial men going to the City Civil Court should have the same 
facilities that they have when they come to the High Court and no distinction should 
be made whether the suit is below Rs. 25,000 or above Rs. 25,000. In our opinion, 
therefore, there is a clear reasonable basis why the City Civil Court in Bombay was 
selected by the High Court for conferment of this jurisdiction, whereas the other 
Courts in the State of Bombay were not included in the ambit of O.XX XVI. 

It is theħ said that this rule also offends against art. 14 on a different ground that 
a Selection is made between one kind of litigation and another kind of litigation, 
end thag whereas a defendant in a suit to which O.XXXVIT does not apply is not 
compelled to make a deposit, a defendant in a suit to which summary procedure 
applies has to comply with this drastic provision of an order for deposit contemplated 
by O.XXXVII. The answer to this contention is what we have already suggested 
that commercial litigation in its very nature requires to be differently treated from 
non-commercial litigation, and it is no use suggesting that any ordinary suit which 
is tried as a long cause should have the same procedure as a suit in respect of a 
commercial transaction which requires a quick and effective disposal. The Cal- 
cutta High Court considering the same question has come to the same conclusion 
and the judgment is of Mr. Justice Mukharji which is reported in Ambalal Puruso- 
tiamdas & Oo. v. Jawarlal!, With respect, we entirely agree with the views ex- 
pressed by the learned Judge. 

TRe second contention urged by Mr. Palkhivala is that the rule is invalid because 
we have no power to frame this rule under s. 128 read with s. 122, and the argu- 
ment is put this way that s. 128 permits the High Court to frame rules with regard 
to matters relating to the procedure of civil Courts and it is said that the power to 
dispose of suits in accordance with the provisions of O.X X XVII is a matter relating 
to the jurisdiction of the Court and not relating to its procedure. The contention 
is obviously untenable. Jurisdiction goes to the question of the power of a Court 
to entertain a suit. Jurisdiction has either a territorial or a pecuniary aspect and 
some suits may not be entertained because there is no territorial jurisdiction and 
other suits may not be entertained by a Court because they are beyond its pecuniary 
jurisdiction. Summary procedure has nothing to do with the right of a Court to 
entertain a particular suit. The Court must have jurisdiction to entertain the suit 
before the question arises as to whether it can apply the summary procedure. There- 
fore O.XXXVII is purely procedural and it empowers the Court to try a suit by 
one kind of procedure rather than another, but it only comes into operation pro- 
vided the Court which applies O.XX XVII has jurisdiction to entertain the suit. 
Therefore, in our opinion, there is no substance in this contention either. 

The result is that the application fails and must be dismissed with costs. 

Time for making the deposit extended for a fortnight from today. Mr. Palkhi- 
vala on behalf of his client undertakes that he will not make any application in the 
City Civil Court or in this Court for any extension of time. 


Application dismissed. 
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APPEAL FROM ORIGINAL CIVIL. ù 


Before Mr. Justice Gajendragadkar and Mr. Justice Gokhale. 
Re: KHETARPAL AMARNATH v. MADHUKAR PICTURES*. 
Bombay Insolvency Rules, 1910, r. 62 B (5)(b)t—Indtan Contract Act (IX of 1872), Sec, 125— 
Right of indemnity-holder to sus for specific performance of contract of ‘indemnity whether 
a counterclaim under r. 62 B (5) (b}—Rtght of indemntiy-holder whether confined to those men- 
tioned in 8. 125, Indian Contract Act—Indsmntty-holder whether can sue for specific per- 
formance of contract of indemnity before damage tnourred by him. 

The right of the indemnity-holder to sue for the specific performance of the contract of 
indemnity cannot be regarded as a counterclaim within the meaning of r. 52 B {5) (b) of the 
Bombay Insolvency Rules, 1910. 

Lacey b. Hill, British Union and National Insurance Company v. Rawson’, Liverpool 
Mortgages Insurance Company’s Case*, Richardson, In re : St. Thomas's Hospital (@overnors) 
Ex parte‘, and Framroze Merwanjt v. Hormasjt Maneckjt*, referred to. 

The rights of the indemnity-holder must not be confined to those mentioned in 8. 125 of 
the Indian Contract Act, 1872. Even before damage is incurred by the indemnity-holder, 
it would be open to him to sue for specific performance of the contract of indemnity, 
provided it is shown that an absolute liability has been incurred by him and that the contract 
of indemnity covers the said liability. 

Gajanan Moreshwar v, Moreshwar Madan t, Kumar Nath Bhuttacharjes v. Nobo Kumar 
Bhuttacharjes’, Ramalingathudayar v. Unnamalait Achi? and Shiam Lal v. Abdul Salam’, 


agreed with. 
Shankar Nimbaji v. Laxman Supdu™, referred to. 


Onn K. Amarnath (appellant), Madhukar R. Navalkar and Kedarnath Lal 
were partners of Madhukar Pictures (respondents), which was a firm carrying of the 
business of cinema film production. On May 31, 1950, the appellant retired from 
this partnership and a formal deed of dissolution waa drawn up. Under this deed 
of dissolution the appellant promised to pay the continuing partners Rs. 30,000 and 
agreed that the assets of the partnership should remain with them. The following 
were the material clauses of the the deed:— 

“5, The Continuing Partners hereby jointly and severally covenant with the Retiring Partner 
that they the Continuing Partners or one of them will duly pay and satisfy or cause to be paid 
and satisfied all debts and liabilities of the partnership hereby dissolved and further|the Continuing 
Partners will from time to time and at alltimes hereafter effectually indemnify andfkeep indemnified 
the Retiring Partner his estate and effects from the said debts and liabilities and from all actions, 
proceedings, costs, claims and demands in respeot thereof... 

7. Itis hereby agreed that the Continuing Partners hereby agree and undertake to pay the 
income tax if any payable by the firm on and upto 3lst May 1950.” 

The appellant failed to pay the amount of Rs.30,000 and a suit wasfiled against 
him by the respondents to recover the amount due. On April 10, 1951, a decree 
for Rs. 30,000 was passed against the appellant. The appellant made several pay- 
ments under the decrees. On July 16, 1954, the respondents took out execution 
proceedings against the appellant to recover the decretal balance of Rs. 7,613-4-0. 
On September 15, 1954, the present insolvency notice was taken out by the respon- 
dents against the appellant and it was served on him on September 22, 1954. In 
the meantime on November 30, 1953, an assessment order was passed by the Income- 
tax Department determining theliability of therespondents for payment of income-tax 


* Decided, August 19, 1955. O. O. J. 
Appeal No. 42 of 1955: Insolvency No. N/291 
of 1954. 

+ The rule is as under:— 

“§2B.(5) Any person served with an in- 
solvency notice may within the time allowed 
for compliance with that notice apply to the 
Court to set aside the insolvency notioe:—--+ 

(8) On the ground that he has a counter- 
claim or set off which equals or exceeds the 
decretal amount or the amount ordered to be 
paid by him and which he gould not lawfully 


set up in the suit or proceeding in which the 
decree or order was made;” 
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and the appelPant was called upon to pay Rs. 11,848-7-0 as his income-tax for the 
year 1950-51. The appellent was also called upon to pay a penalty of Rs. 600 by the 
Income-tax Department. The appellant on October 22, 1954, took out a notice 
of motion urging that the insolvency notice served on him should be set aside 
because he had a counterclaim to make against the respondents which exceeded 
the balance due to the respondents under the decree passed in their favour. 
During the pendency of the notice of motion, the appellant filed a suit against 
Madhukar R. Navalkar and others praying that the defendants “be ordered and 
decreed to pay to the plaintiff or tothe Income-tax Authorities on behalf of the plain- 
tiff the sum,of Rs. 12, 448-7-0”, to discharge the liability of the appellant for income- 
tax in respect of the firm of Madhuker Pictures for the accounting year ending May 
31, 1950. ° 

Coyajee J. who heard the notice of motion taken out by the appellant, dismissed 
it on Ap®il 19, 1955, observing, in his judgment, as follows:— 


Covasnn J. This is a notice of motion taken out by the judgment-debtor to set 
aside the insolvency notice dated September 15, 1954, on the ground mentioned in 
the affidavit in support. The ground mentioned in the affidavit in support is that 
at one time the judgment-debtor and the judgment-creditors were partners and the 
deed of dissolution is set out as exh. A to the affidavit in support. Under the deed 
of dissolution the continuing partners, when the judgment-debtor went out, cove- 
nanted with the retiring partner that the continuing partners will duly pay and satisfy 
all debts and liabilities of the partnership hereby dissolved and will keep the judg- 
ment-debtor indemnified from such debts and liabilities. Paragraph 7 of the deed of 
dissolution specifically sets out that : 

‘tt is hereby agreed that the continuing partners hereby agree and undertake to pay the 
income-tax, if any, payable by the firm on and upto 31st May 1950” 
This is an undertaking expressly given under the deed of dissolution. The whole 
question is whether this undertaking to keep the other party indemnified against 
any claims arising out of the dissolved partnership falls within r. 52B, sub-r. (3), 
sub-r. (b), namely on the ground that he has a counter-claim or set off which equals 
or exceeds the decretal amount or the amount ordered to be paid by him and which 
oo not lawfully set up in the suit or proceeding in which the decree or order was 

e. 

Mr. Nariman has argued that there is a notice served on his client by the Income- 
tax Authorities to pay a certain amount, that he has paid up a certain amount and a 
certain amount is due to be paid. In these circumstances he clearly makes a claim 
or in fact a counter-claim which he could not have prosecuted within the eae of 
r. 52B, that the claim has orystallised now, that in these circumstances he should be 
allowed to use it under the provisions of r.52B and have the notice set aside. It may 
be observed that in his affidavit in support in para. 6 he says that under cl. 7 of the 
said deed of dissolution the judgment-creditors are bound to pay all income-tax 
payable by the partnership for the income upto May 31, 1950, and that they are 
under an obligation to indemnify him against the same. He further says that the 
tax now demanded from him namely Rs. 16,000 odd is entirely on his alleged share 
of income in Madhukar Pictures for the accounting year ending May 31, 1950, and 
that if the judgment-oreditors fail to pay the said amount and he is obliged to 
pay the same, he will then have a counter-claim against the judgment-creditors. 
I must say that this is very clearly put by the judgment-debtor himself as to when 
he would be entitled to make a counter-claim and now on my suggestion he has filed 
a suit in the City Civil Court at Bombay in connection with this claim and the prayers 
are set out as follows: First it is asked that it may be declared that the plaintiff 
is entitled to be indemnified by defendant No. 1. Prayer (b) asks that defendant No. 1 
and defendants Nos. 2 and 3 be ordered and decreed to pay to the plaintiff or to the 
Income-tax authorities on behalf of the plaintiff the said sum. Mr. Nariman has 
strongly relied upon the judgment of the present Chief Justice reported in the case 
of Gajanan Moreshwar v Moreshwar Madan'. Mr. Chagla appearing on behalf of the 
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judgment-oreditors concedes that this is a sound proposition laid®down in this 
authority and that the whole question is, taking the ratio of this case, does it help the 
judgment-debtor? At the highest a decree on a contract of indemnity amounts to 
a decree for specific performance and on failure certain penalty may follow. There- 
fore the question is that even if a decree is passed then in the words of the judgment- 
debtor himself as set out in his affidavit he will be entitled to a counter-claim against 
the judgment-creditors and he puts it that before such payment could be made he 
has a counter-claim against the judgment-creditors for being indemnified against 
the said amount. The whole of his claim is nothing more than a right to be 
indemnified in the event of his paying that amount and that is the contrat under the 
deed of dissolution. In these circumstances to my mind there is not sufficient 
cause shown as prescribed under r. 52B and therefore the notice of motioh fails and 
must stand dismissed with costs. Order as regards deposit of Rs. 5,000 by the 
judgment-debtor to stand vacated. e 


The appellant appealed against the decision of Cayajee J. 


M.M. Jhaveri, with F. S. Nariman, for the appellant. 
S. O. Ohagla, for the respondents. 


GAJENDBAGADKAR J. Is the appellant’s claim that the insolvency notice which 
has been served on him should be set aside on the ground that he has a counter claim 
which exceeds the decretal amount ordered to be paid by him justified under 
T. 52B (5) (b) of the Rules framed by this Court under the Presidency Towns Insolvency 
Act, 1909? That is the short question which arises in the present appeal. This 
question arises in this way. It appears that the appellant, the respondent and 
another were partners of Madhukar Pictures, which was a firm dealing in the busfness 
of film production. On May 31, 1950, the appellant retired from this partnership 
and a formal deed of dissolution was drawn up. Under this deed of dissolution the 
appellant promised to pay the continuing partners Rs. 30,000 and agreed that the 
assets of the partnership should likewise remain with them. In consideration for 
this promise, the continuing partners undertook the liability to pay all debts due 
by the partnership including the amount of income-tax payable by the firm on or 
up to May 31, 1950. As often happens, neither party to this agreement appeared to 
be anxious to fulfil his part of the contract. The appellant failed to pay the whole 
of the amount of Rs. 30,000 and a suit had to be brought against him to recover the 
amount due. A decree was passed against the appellant on April 10, 1961, for 
Ra. 30,000. Under this decree the appellant made several payments from August 4, 
1951, to July 15, 1952. Rs. 7,613-4-0, however, still remained to be paid by the 
appellant. To recover this decretal balance the respondent obtained leave of the 

urt for taking out execution proceedings on July 16, 1954, and on September 
15, 1954, insolvency notice was taken out by the respondent against the appellant. 
The said notice was served on the appellant on September 22, 1954. After this 
notice was served on the appellant, he took out a notice of motion on October 22, 
1954. By this notice of motion the appellant urged that the insolvency notice served 
on him should be set aside because he had a counterclaim to make against the res- 
pondent and the amount of the counterclaim exceeded the balance due to the res- 
pondent under the decree passed in his favour. Mr. Justice Coyajee, who heard 
this notice of motion, has taken the view that the plea made by the appellant is 
premature and that it was impossible to say at the time when the notice of motion 
was taken out that the appellant was entitled to make any counterclaim against 
the respondent at all. That is why Mr. Justice Coyajee dismissed the notice of 
motion; the appellant has challenged this decision of Mr. Justice Coyajee. 

Whilst the proceedings between the appellant and the respondent were going on 
in respect of the suit filed by the respondent against the appellant, some other deve- 
lopments took place, to which it is necessary to refer before dealing with the merits 
of the contentions raised before us by Mr. Jhaveri on behalf of the appellant. On 
November 30, 1953, an assessment order was passed by the Income-tax Department 
determining the liability of the firm of Madhukar Picturesfor payment of income-tax. 
Notices were issued in respect of this assessment, parties were heard and ultimately 
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the appellant ‘was called upon to pay Rs. 11,848-7-0 as his income-tax for the year 
1950-51. The notice which was issued against the appellant calling upon him to pay 
the said amount also imposed upon him the penalty of Rs. 600. After this notice 
was served on the appellant, he appears to have moved the Income-tax Department 
and obtained an order for the payment of the said amount by instalments. Accor- 
dingly he has fn fact paid one instalment of Rs. 1,000 by cheque on February 26, 
1955. It also appears that a garnishee notice was served onthe appellant on October 
20, 1954, and in pursuance of this notice the appellant has paid Rs. 2,000 to the 
Income-tax Department. Whilst the notice of motion taken out by the appellant 
was pending in the Court below, he filed a suit in the City Civil Court on April 7, 1955, 
seeking hig remedies under the contract of indemnity included in the deed of dissolu- 
tign. It is on these facts that the question of the right of the appellant to demand 
the cancellation of the insolvency notice falls to be considered. 

Two facts are not in dispute. A decree has been passed against the appellant 
and a balance of Rs. 7,613-4-0 out of the decretal debt still remains to be paid. This 
is not disputed by the appellant. On the other hand, the respondent does not dis- 
pute the fact that an order has been passed against the appellant by the Income-tax 
Department calling upon him to pay as his income-tax Rs. 11,848-7-0. Indeed, the 
notice issued by the Income-tax Department against the appellant has been produced 
in the present proceedings. Under the relevant provisions of s. 23 of the Income-tax 
Act, it is clear that in the case of a registered firm income-tax is levied against the 
individual partners of the firm after determining their income in respect of the period 
in question. A registered firm as such is not directed to pay any income-tax in 
respect of the profits made by the firm. But the profits are determined in the first 
instance, they are apportioned to the respective partners having regard to their 
shares in the partnership, and the respective ers are then called upon to pay 
the respective amounts of income-tax in the light of the said apportionment of profit. 
If the amount thus assessed is not paid by the assesses, it is liable to be recovered as 
arrears of land revenue. In other words, it is not disputed that the balance due 
to be paid by the appellant in respect of the amount of income-tax levied against 
him for the year 1950-51 can be recovered by the Department as arrears of land revenue. 

The first point which we have to consider is whether the material clauses in the 
deed of dissolution constitute a contract of indemnity as alleged by the appellant 
or not. The appellant relies on two clauses in the of dissolution. use 5 
provides that the continuing partners jointly and severally covenanted with the 
retiring partner that they would duly pay and satisfy or cause to be paid and satisfied 
all debts and liabilities of the partnership which was then dissolved and that they 
would from time to time thereafter effectually indemnify and keep indemnified the 
retiring partner his estate and effects from the said debts and liabilities and from all 
actions and proceedings in respect thereof. There can be no doubt that this clause 
clearly constitutes an agreement of indemnity and covers all the debts and liabilities 
of the partnership which was then dissolved. Clause 7 made a specific provision in 
respect of income-tax. It provides thatthe continuing partners agreed and under- 
took to pay the income-taz, if any, payable by the firm on and up to May 31, 1950. 
It has been faintly argued before us by Mr. Chagla that ol. 7 cannot be read as 
amounting to a contract of indemnity. It is true that this clause is not as specific 
and unambiguous as cl. 5. But we have no hesitation in holding that, like cl.5, cl. 7 
also constitutes a contract of indemnity. I have already stated that in regard to 
a registered firm income-tax has to be paid, not by the registered firm as such, but by 
its partners individually, and the liability of the partners to pay income-tax is 
several and individual. In our opinion, therefore, it is clear that, by virtue of cls. 5 
and 7 of the deed of dissolution, the continuing partners executed a contract of 
indemnity and by this contract of indemnity the appellant would be entitled to claim 
reliefs which may be relevant and legitimate under the law of the contract of indem- 
nity. 

What then are the rights to which the appellant is entitled under this contract 
- of indemnity? The material provision with regard to such contracts of indemnity 
is to be found in s. 125 of the Indian Contract Act. This section deals with the rights 
of the indemnity-holder and it provides that the promises in a contract of indemnity, 
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acting within the scope of his authority, is entitled to recover from the promisor 
damages which he may be compelled to pay in any suit in respect of any matter to 
which the promise to indemnify applies. It also provides for the indemnity-holder’s 
right to recover costs and other sums as mentioned in sub-ss. (2) and (3) of s. 125. 
It is true that, if this section is literally construed, the right of the indemnity-holder to 
sue the promisee under a contract of indemnity would arise only after the indemnity- 
holder has inourred damages. In terms, sub-s. (1) of s. 125 provides for a decree 
for damages and such a decree can be passed only if and after the indemnity-holder has 
had to incur damages by being compelled to discharge an obligation in respect of 
which a contract of indemnity has been executed in his favour. But, in ður opinion, 
the provisions contained in s. 125 cannot be regarded as an exhaustive statement of the 
law applicable to contracts of indemnity.: Ifs. 125 was held to include an exhaustive 
statement of the law on this point, it would obviously lead to unreasonable conse- 
quences. The object of obtaining a contract of indemnity is to protect th® indem- 
nity-holder from a claim made by a third party against him. Ifitis held that despite 
such a contract of indemnity the indemnity-holder cannot make a claim against the 
indemnifier unless and until he suffers damage, it might, in a sense, defeat the object 
of the contract of indemnity itself. That is why it has been held, following equitable 
principles, that a contract to indemnify does not mean a contract merely to reimburse 
in respect of monies paid, but it also means in a derivative sense the liability of the 
indemnifier to save the indemnity-holder from a claim by a third party in respect of 
which the contract of indemnity has been made. On this view, an indemnity-holder 
is entitled to sue the indemnifier even before he has incurred any damage, provided 
of course the indemnity-holder is able to satisfy the Court about the existence of a 
clear enforceable claim against him and is able to show that it is in respect of such 
a clear enforceable claim that a contract of indemnity has been executed. In this 
connection, we may refer to the decision of Mr. Justice Chagla, as he then was, in. 
Gajanan Moreshwar v. Moreshwar Madan‘. In considering the scope and effect 
of the provisions of ss. 124 and 125 of the Indian Contract Act, Mr. Justice Chagla 
has observed that s. 124 deals only with one particular kind of indemnity which 
arises from a promise made by the indemnifier to save the indemnified from the loss 
caused to him by the conduct of the indemnifier himself or by the conduct of any 
other person, but that it does not deal with those classes of cases where the indemnity 
arises from loss caused. by events or accidents which do not or may not depend upon 
the conduct of the indemnifier or any other brane In other words, according to the 
learned Judge, s. 124 does not exhaustively with all classes and kinds of contracts 
of indemnity. Similarly, s. 125 deals only with the rights of the indemnity-holder 
in the event of being sued, and it is by no means exhaustive of the rights of the indem- 
nity-holder who has other rights besides those mentioned in the section. With 
respect, we agree with the view thus expressed by Mr. Justice Chagla. In our 
opinion, in dealing with the rights and obligations flowing from a contract of indem- 
nity, the Court must always ask itself whether the indemnified party has incurred a 
liability, and if it is shown that the liability has been incurred and is absolute, then 
he has a cause of action to call upon the indemnifier to save him from that liability 
and to meet that obligation. It is true that in an earlier decision of this Court in 
Shankar Nimbajt v. Laxman Supdu? some general observations have been made which 
appear prima facie to be inconsistent with the view taken by Mr. Justice Chagla. 
If these observations had amounted to a decision properly so-called on the point with 
which we are concerned, we may have had seriously to consider whether the point 
in question should not be referred to a larger bench. But it appears to us that the 
observations made by Mr. Justice Lokur, who delivered the judgment of the Bench, 
clearly amount to obiter dicta having regard to the facts with which the Court was 
concerned in the said case. It appears that in that case one Supdu used to deposit 
monies with defendant No. 2. After Supdu’s death defendant No. 2 withdrew Rs. 
5,000 from Supdu’s Khata and lent it to defendant No. 1 on a mortgage bond. in his 
own favour. The plaintiffs in the case were the sons of Supdu. They had protested 
against the conduct of defendant No. 2, but after some correspondence defendant - 
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No. 2 passed a promissory-note for Rs. 5,000 in favour of the plaintiffs. The plain- 
tiffs then filed a suit to recover this amount from defendant No. 1 by sale of the 
mortgaged property and they prayed that in case of deficit a decree against the estate 
of defendant No. 2 should be passed. It would appear that, before the suit was 
filed, defendant No. 2 had died and his estate had come into the hands of his sons. 
It was on these facts that the Court was called upon to consider the question of the 
plaintiffs’ rights against defendant No. 2’s estate. The promissory-note on which 
the suit was primarily based was construed by the Court as an indemnity given by 
defendant No. 2 to the plaintiffs in case any loss was caused to them by his unautho- 
rised meddling with their monies. It would thus appear that on the view taken by 
the Court,it was open to the plaintiffs to repudiate the mortgage transaction alto- 
gether and then claim the whole of the amount from defendant No.2. But the | 
plaintiffs had elected to accept the mortgage transaction and to treat defendant No.2 
as theif benamidar. In that view of the matter, it was clear that the only right 
which the plaintiffs could claim against the estate of defendant No. 2 was to recover 
the loss, if any, that they might suffer in consequence of the mortgage transaction; 
and so until the mortgaged property was sold and it was shown that the sale proceeds 
were not enough to meet the plaintiffs’ claim, there would be no justification for a 
claim against the estate of defendant No. 2. The decision of the Court in this case, 
therefore, turned upon the special facts of the case and the decisive factor clearly 
was the attitude adopiod by the plaintiffs themselves in accepting the mortgage 
transaction and consequently treating defendant No. 2 as their benamidar. With 
respect, we think that the general observations made in the course of the judgment, 
which suggest that under a contract of indemnity the cause of action arises when 
the,sdamage which the indemnity is intended to cover is suffered and that a suit 
brought before actual loss accrues is premature, must be regarded as obiter. The 
question as to whether the provisions contained in s. 125 of the Indian Contract 
Aot exhaustively dealt with the rights of the indemnity-holder and the remedies 
available to him does not appear to have been argued before the Court, and indeed 
on the facts found by the Court the question which really arose for the decision of 
the Court lay within a narrower compass. We are, therefore, disposed to 
take the view that the rights of the indenmity-holder should not and need not be 
confined to those mentioned in s, 125 of the Indian Contract Act. Even before 
damage is incurred by the indemnity-holder, it would be open to him to sue for 
the specific performance of the contract of indemnity, provided of course it is shown 
that an absolute liability has been incurred by him and that the contract of indemnity 
covers the said liability. We may point out that the view which we are disposed 
to take in this matter has been taken by the High Courts of Calcutta, Madras and 
Allahabad (vide Kumar Nath Bhuttacharjee v. Nobo Kumar Bhuttacharjec!, Rama- 
lingathudayar v. Unnamalat Achi? and Shiam Lal v. Abdul Salam?) and has besides 
ya the approval of the commentators in Pollock and Mulla’s Indian Contract 

b. 

That raises the question as to whether the right of the indemnity-holder to sue 
for the specifio performance of the contract can be Lb alee as a counterclaim within 
the meaning of r. 52B(5)(6) of the Rules framed by this Court under the Presidency 
Towns Tasslvenor Act, 1909. In dealing with this question, it would be necessary 
to examine more carefully the contents of this right. It is true that the indemnity- 
holder can sue the indemnifier even before he has incurred any damage. But the 
indemnity-holder can sue for the specific performance of the contract. He may, 
in such a suit, implead his own creditor and the indemnifier and may ask for a decree 
directing the indemnifier to pay the amount due to his own creditor. He may meet 
the liability himself and then sue the indemnifier for the recovery of the amount 
which he had to pay. On the other hand, he may also sue merely the indemnifier 
without impleading the creditor and without meeting his liability towards the creditor ; 
and even in such a suit it may be open to him to claim either that the indemnifier 
should deposit the amount in Court to be paid to his creditor or that he should pay 
the said amount to himself. Dealing with the rights of the indemnity-holder both at 
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lawand in equity, this is what Halsbury says (Halsbury, Vol. XVI, 2nd edn., pp-14-15): 

“Atlaw an action on the contract of indemnity normally does not lie until the promises has 
been actually damnified by paying the third party's claim... The right to indemnity, however, 
may arise under a special contract, on the true construction of which the right may be enforced, 
even at law, before actual loss has been sustained. 

But in equity, the rules of which now prevail in all Courts, even in the Absence of such a 
special agreement, the person, entitled to the indemnity may enforce his right as soon as his 
liability to the third party has arisen, and therefore he may obtain relief before he has actually 
suffered loss. He may, therefore, in an appropriate case obtain an order compelling the promisor 
to set aside a fund out of which the liability may be met, or to pay the amount dwe direotly to 
the third party, or evan, when the promisor is under no liability tothe third party, as is the oase 
in contracts of mere indemnity, to the promises himself...” bs 
Naturally, Halsbury has also added that in the case of such claims the equitable 
right to enforce the indemnity does not constitute a debt. It would thuss seen 
that on this statement of the law it is only in one class of cases that the indemnity- 
holder is not entitled to ask for a decree for payment of money to himself and that 
class of cases is one where the indemnifier is himself interested in the application 
of the money. In this class of cases, the only relief to which the indemnity-holder 
is entitled is to call upon the indemnifier to perform specifically the contract of 
indemnity and pay the amount in question to the creditor concerned. In all other 
cases it may be open to the indemnity-holder to ask for a decree for the amount in 
question in his own favour. This statement of the law is borne out by the English 
decisions to which our atention has been invited by Mr. Jhaveri. In Lacey v. HilP 
Sir G. Jessel, M. R., has occasion to deal with this point and he observed (p. 191) :-— 

“ .,. Whatever may be the case at law (as to which I say nothing, because it is not necesgary,) 
it is quite plain that in this Courtany one having a right to be indemnified has a right to have a 
sufficient sum set apart for that indemnity. It is not very material to consider whether he is 
entitled to have that sum paid to him, or whether it must be paid direct over to the creditor, 
If the oreditor is not a party, I believe that it has been decided thatthe party seeking indemnity 
may be entitled to have the money paid over to him.:.” 

These observations were cited with approval and applied in British Union and National 
Insurance Company v. Rawson?. The plaintiff company in this case had recovered 
judgment against a married woman in respect of unpaid calls on shares against which 
the defendant had indemnified her. The woman no separate property of her 
own, but she assigned the benefit of her right of indemnity to the plaintiff company, 
who, after written notice of the assignment, sued the defendant for the full amount 
of their judgment, It was held that although the married woman had paid nothing, 
nevertheless she was entitled to have the amount of the calls paid by the defendant 
either to the plaintiffs or to herself and that this right was capable of assignment. 
Accordingly the plaintiffs as assignees were held entitled to have the contract of 
indemnity enforced by an order directing payment to themselves. It would be 
. noticed that the plaintiff company in this case was itself the creditor of the indemnity- 
` holder, so that it was not very difficult for the said company to succeed in its claim 
for a decree for the amount covered by the contract of indemnity. In effect, the 
plaintiff company sued to recover the amount due under the indemnity bond, not 
so much as the oreditor of the indemnity-holder, but as the assignee of the rights 
under the contract of indemnity. Both the rights had been combined in the plaintiff 
company and so the main and substantial defence which could be raised, and was 
in fact raised, was whether such a right can be assigned at law. It was held that 
the right was capable of assignment and a decree was passed in favour of the plaintiff 
company for the amount in question. Dealing with the plaintiff company’s right 
as assignee to recover the amount, Warrington L. J. came to the conclusion that 
the claim was well-founded and that in equity it was open to the assignee to claim 
the amount even though the indemnity-holder may have incurred no damage. In 
this connection, the observations made by Sir George Jessel M. R., to which I have 
just referred, were cited. 
The distinction between cases where the indemnifier is not concerned with the 
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application of the amount and those where he is so concerned was pointedly drawn 
out by another judgment to which our attention has been invited by Mr. Jhaveri. 
In Lnverpool Mortgage Insurance Company’s caset, Buckley L. J., in the course 
of his judgment, cited with approval the observations of Lord Lindley in his work 
on Partnership to the effect that, if one n has covenanted to indemnify another, 
an action for shecific performance may be sustained before the plaintiff has actually 
been damnified, and that the limit of the defendant's liability to the plaintiff is the 
fall amount for which he is liable or, if he is dead or insolvent, the full amount provable 
against. his estate, and not only the amount of dividend which such estate can pay. 
The positida, however, would be different where the indemnifier is himself concerned 
with the application ofthe money. In such a case, the indemnifier cannot be directed 
to,pay the amount to the indemnity-holder. (Vide Richardson, In re : Sit. Thomas's 
Hospital (Governors), Ex parte*). Therefore, it must be conceded in favour of Mr. 
JhaverPthat in a proper case it would be open to the indemnity-holder not to 
implead his creditor to his suit, but to claim a decree for the payment of the amount 
in question directly to himself. Incidentally we may point out that the final order 
passed by Mr. Justice Chagla in Gajanan’s case directed the defendant to procure 
from the mortgagee a release of the plaintiff from all liabilities under the deed of 
mortgage and further charges. It also directed that in default of his doing so the 
defendant should pay into the Court the amount required to pay off the whole amount 
due to the mortgagee under the mortgage and further charge and that the amount 
so brought into Court should be utilised for the purpose of paying off the said mortgage 
and further charge. This order was, with respect, rightly passed in this case because 
the indemnifier was concerned with the appropriation of the amount in question and 
so the indemnity-holder was not entitled to a decree for the payment of the amount 
to himself. If that be the nature of the appellant’s rights against the respondent, 
does it follow that the claim which he set up under the present notice of motion and 
in respect of which he has filed a suit in the City Civil Court amounts to a counter- 
claim within r. 52B(5)(6)? Mr. Jhaveri has relied upon the provisions of r. 131 of 
the Rules and Forms of this Court on the Original Side in support of his argument 
that the right which vests in his client should be regarded as constituting a coun- 
terclaim. Rule 131 enables the defendant to set up by way of counterclaim against 
the claims of the plaintiff any right or claim in respect of a cause of action accruing 
to the defendant either before or after the filing of the suit, but before the defendant 
has delivered his defence and before the time for delivering his defence has expired, 
whether such counterclaim sounds in damages or not. Mr. Jhaveri has also relied 
upon the decision of Mr. Justice Bhagwati in Framroze Merwanji v. Hormasji Maneckjt,° 
where the learned judge has expressed the view that, in considering whether a person 
seeking to have an insolvency notice set aside sets up a counterclaim, it would be 
unnecessary to decide the merits of the counterclaim at that stage; all that the 
Court would be concerned to consider at that stage would be whether prima facie 
the party invoking r. 62B(6)(6) has a counterclaim to make against his creditor or 
not. This position cannot be disputed. But the difficulty in the way of Mr. Jhaveri 
is that the right which he claims, and which undoubtedly vests in him by virtue 
of the contract of indemnity, merely gives him a cause of action to claim specific 
performance of the contract of indemnity. It is obvious that even in a case where 
the plaintiff prays for a decree for the payment of the amount to himself, his claim 
can. be defeated if the indemnifier proceeds to satisfy the claim of the creditor of the 
plaintiff. In substance, the indemnity-holder claims the amount, not for himself, 
but for his creditor ; the amount is really not due to the indemnity-holder personally, 
but from him to his creditor. Indeed, in the suit filed by the appellant, he has been 
content to make an alternative claim. It is not as if he has claimed only one relief 
and has asked for a decree to be passed in his favour in respect of the amount in 
question. Having made this claim, he has alternatively claimed that a decree may 
be passed calling upon the respondent to pay the amount to the Income-tax Depart- 
ment. When it is remembered that this suit was filed after the present notice of 
motion was taken out, presumably at the sugestion of Mr. Justice Coyajee, the al- 
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ternative claim made in the plaint assumes some significance. The plaintif must 
have been advised that in law it was necessary that he should make such an alter- , 
native claim. But apart from that, the very nature of the right to claim specific 
performance of the contract of indemnity cannot, in our opinion, be regarded as 
a counterclaim at all. This right may mature into a counterclaim if the indemnity- 
holder actually pays the amount to his creditor or if and after he obtains a decree 
for the payment of the amount in a Court of competent jurisdiction. In the present 
case, the amount has not been paid and the decree for the payment of the amount 
in question is yet to be passed. The right which can be properly re as & 
counterclaim does not, therefore, vest in the appellant at this stage. t vests 
in him at present, considered in the light of the legal denotation of a cownterclaim, 
is inchoate and incomplete. He is entitled to claim specific performance of the 
contract and no more. If the present claim is compared with an ordinary claim for 
money, which can and would be regarded as a counterclaim, the distinctidh would 
be obvious. A claim on a promissory-note, for instance, bears obvious marks of 
dissimilarity and difference with the claim which the plaintiff is entitled to make on 
the bond of indemnity. A counterclaim properly so-called, if decreed, should be 
able to wipe out the claim made against the alleged insolvent. It is not podsible 
to assume at present that the claim made by the appellant would necessarily énd 
in a decree or that the decree would necessarily be in favour of the appellant so as 
to enable him to wipe out the respondent’s claim against him. The contract of 
indemnity by itself does not make the indemnity-holder a creditor of the indemnifier. 
Therefore, in our opinion, with respect, Mr. Justice Coyajee was right in coming to 
the conclusion that the notice of motion based on the appellant’s right under the 
contract of indemnity was premature. It is somewhat unfortunate that the prasent 
insolvency proceedings will have to continue though it is common ground that besides 
the respondent the appellant has no other oreditor with a subsisting claim. But 
however much we may deplore the present development between persons who were 
once partners in a firm, that cannot affect the decision of the point of law which 
has been raised before us by Mr. Jhaveri. 

After this appeal was argued fully before us, and even while it was being argued, 
we gave the parties ample opportunity to settle this dispute between themselves 
amicably. Indeed, after the arguments were over, at the request of both counsel 
we did not proceed to deliver judgment in order to give time to the parties to settle 
if they ale Efforts at settlement, we are told, have failed, and when the matter 
was called out to-day for judgment Mr. Jhaveri attempted to refer to ground No. 7 
in his memorandum of appeal. We have not allowed Mr. Jhaveri to refer to this 
ground or to address us on the merits of this ground. When the appeal was adjourned 
on the last occasion, it was clearly understood that the arguments were over and 
that counsel were to tell us on the next day whether the matter had been compromised 
or not and counsel were told in clear and unambiguous terms that, if the Court was 
informed that the matter is compromised, an order in terms of compromise would 
be passed ; otherwise we would proceed to deliver judgment. That is why we have 
not heard Mr. Jhaveri on ground No. 7 to which he attempted to invite our attention. 

The appeal fails and must be dismissed with costs. 

Appeal dismissed. 

Attorneys for appellant : Thakoredas Daru Hemany & Oo. 

Attorneys for respondents: Dalal & Oo. 
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Before tha Hon'ble Mr. M. O. Ohagla, Ohief Justice, and Mr. Justis Desai. 
RAMANLAL MAGANLAL MEHTA v. BINANI COMMERCIAL CO., LTD.* 

Supply and Prices of Goods Act (LXX of 1950), Secs. ¢(1)(c), £(2)(a), 4 (2)(b), 6, 14 Agreement 
to sell goods excesding maximum quantity flasd under a. d(1)(c)— Whether such transaction 
comes within mischief of Act—Whether power of Central Government limited to fixing one 
masimum quantity only— Whether open to Central Government to fic maximum quantity by means 
of some computation. 

The quantity mentioned in s. 4(1)(c) of the Supply and Prices of Goods Act, 1950, is the 
quantity prohibited not merely for the purposes of sale but also for the purposes of agreement 
to sell dt offer for sale. Therefore whether a transaction is a gale or agreement to sell, if the 
sale or agreement to sell refers to a quantity which exceeds the maximum fixed under s. 
4(1)(c) of the Aot, that transaction comes within the mischief of the Act and is prohibited 
by law and will be illegal. 

The power of the Central Government to fix a maximum quantity by a notified order 
under s. 4(1)(c) of the Supply and Prices of Goods Act, 1950, is not limited to fix one maxi- 
mum quantity under all ciroumstances. The Central Government has the power to fix 
different maximums depending upon different cirumstances and conditions. ` 

* Section 4(2)(b) of the Supply and Prices of Goods Aot cannot be read as limiting the power 
of the Government under s. 4 (1)(0) of the Aot [to fix the minimum either by indicating 
the actual quatity or by indicating a mode of computation by which the maximum could be 


arrived at. E 
In January 1952, Binani Commercial Co., Ltd. (plaintiffs) entered into a con- 
tract with Ramanlal Mehta (defendant) by which they agreed to sell 
and the defendant to buy 300 tons of electrolitio zino at the rate of Rs. 171 


per owt. The plaintiffs gave delivery and the defendant took delivery of 160 tons 
under the contract. With regard to the balance of 140 tons the defendant failed 
to take delivery and the plaintiffs sold the same, in a falling market, at Rs. 81 per 
owt. The plaintiffs filed the present suit against the defendant to recover the amount 
in respect of the shortfall. The defendant inter alia contended that the transaction 
in suit was effected in contravention of the provisions of the Supply and Prices of 
Goods Act, 1950, and was, therefore, void and illegal. Coyajee J., who heard the 
suit, did not accept the defendant’s contention and deoreed the plaintiffs’ suit. His 
Lordship delivered the following judgment on March 28, 1955, which dealt with 
the issue whether the transaction in suit was void, illegal and ineffective in law under 
the Supply and Prices of Goods Act, 1950 :— 


Coyasun J. In this suit only one issue has been argued before me in the first 
instance which is a defence taken by the defendant under the Supply and Prices 
of Goods Act, 1950, being Act LXX. of 1950. 

The suit is filed under the following circumstances. The plaintiffs sold to the 
defendant 300 tons of electrolitic zino at the rate of Rs. 171 per owt. against certain 
delivery orders issued under the regulations of the Metal Traders Association Ltd. 
and the defendant agreed to pay for the said goods by January 21, 1952. It appears 
that the plaintiffs tendered the said goods but the defendant arranged to take 
delivery of only 160 tons and made payment for this. It is also admitted during 
arguments that as far as this 160 tons are concerned the defendant did give a de- 
claration in writing as required under the abovesaid Act. The plaintiffs say that 
thereafter the balance of 140 tong remained with them but the defendant having 
failed to take delivery thereof on February 19, 1952, the parties agreed to enter into 
a new contract in respect of the 140 tons at Rs. 171 per owt. The defendant not 
only failed to take delivery but from time to time gave certain securities and under 
an agreement which is annexed to the plaint they agreed that in default the plaintiffs 
were entitled to sell from time to time the goods after due intimation. According 
to the plaintiffs these securities were realised and the goods were sold ultimately 
after due notice at Rs.8] per owt. The result wasthat the goods were sold in a heavily 
falling market having been bought at Rs. 171 per owt. and sold at Rs. 81 per owt. 
In these circumstances the defendant, according to the plaintiffs, is liable to them 
on an account on the above footing to the extent of Rs. 97,050 odd, and if not, 


* Decided, August 22, 1955. O.O. J. Appeal No, 49 of 1955: Suit No. 773 of 1954. 
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alternatively under the fresh agreement the defendant is bound to pay damages 


which they have assessed at Rs. 88,229-3-0. The facts of the case are not evidently ; 


in dispute between the parties, but the main defence taken is as follows: In the 
written statement in the forefront of para. 1 it is stated that these transactions in 
suit are effected in contravention of the provisions of the Supply and Prices of Goods 
Act, No. LXX. of 1950, and the same is therefore void and illegal ; that the defendant 
submits that the transaction of sale of 300 tons of electrolitic zinc was prohibited 
under s. 4(1), sub-s. (c), read with ss. 5(1)(c) and 14 of the said Act and cl. (b) of the 
Government of India Notification No. 1(4)-32(17)/50. The main ground on which 
these sections are relied upon is that the necessary declaration in writing as pro- 
vided for in the said Notification was not obtained from the defendant., 


Now it is gecessary to consider the scheme of the Act itself. The Act states «n 
its preamble that s 

` “Ibis an Aot to provide, in pursuance of a resolution under Article 249 of the Constitution 
for the control of prices of certain goods and the supply and distributiion thereof”. 

Under s. 2, sub-s. (d), it is stated 

“ ‘Offer for sale’ includes an intimation by a person of the price proposed by him for a sale 

of any goods m ide by the publication of a price list, by exposing his goods for sale in association 
with a mark indicating price, by the furnishing of a quotation or otherwise howsoever.” 
Section 4 is headed “Fixing of maximum prices and maximum quantities whioh 
may be held or sold” and sub-s.(Z)(c) thereof states that the Central Government 
may, by notification, fix in respectof any goods the maximum quantity which may in 
one transaction be sold to any person. Then comes s. 5 which is headed “Restric- 
tions on possession and sale by dealers and producers where maximum is fixed 
under section 4”, and it says: 

“No dəaler or producer shall sell or agree to sell or offer for sale to any person in any one 
transaction a quantity of any goods exceeding the maximum fixed under clause (c) of sub-section 
(1) of section 4.” 

Section 14 prescribes penalties for defaults made under ss. 4 and 5 of the Act. 
Now, the whole question is whether the maximum quantities which may be held 
or sold have been prescribed under this Act or not and that is the only question that 
is to be dealt with for the purpose of resolving this issue. For that purpose the 
defendant relies upon the abovesaid Notification, and cl.(6) of it runs as follows : 

“No such dealer or producer shall sell any non-ferrous metals exceeding one ton unless he has 
obtained a declaration in writing from the buyer that the quantity proposed to be sold to him 
does not exceed his requirements for consumption for three months or in oase the buyer is a dealer 
his requirements for normal trade for three months.” 


It has been argued very strenuously by Mr. Mehtaon behalf of the defendant that 
there is a complete breach of this Notification and that the whole transaction is 
illegal ab initio because these sections and the Notification indicate an express 
prohibition by statute and notification against the sale of more than one ton of 
non-ferrous metal, and it applies not only to sales but this prohibition applies to 
agreements to sell. It is maintained that reading s. 4, sub-s.(1)(c), with s. 5, sub-s. (1) 
(c), once the maximum is fixed, nothing exceeding the maximum can be sold, and no 
‘agreement can be entered into for the sale. Therefore, according to the defendant 
the Notification set out above was issued and it says that no dealer or producer 
shall sell any non-ferrous metal exceeding one ton, but it directly goes on to say 
“unless he has obtained a declaration in writing from the buyer that the quantity 
proposed to be sold to him does not exceed his requirements for consumption, for 
three months or in case the buyer is a dealer his requirements for normal trade for 
three months.” 


In these circumstances only two questions arise for determination. First is 
whether on a reading of this Notification in the light of the sections the maximum 
has been fixed,in other words, is a ceiling prescribed, and if so, what is the ceiling, and 
secondly the other question is at what stage must a declaration be obtained to 
comply with the requirements of these provisions? As regards the second part 
of it I may state that it is admitted on behalf of the defendant that as regards the 
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160 tons which were sold through the Metal Traders Association these declarations 
2 were given when the delivery orders were handed over. 

Now as regards the contention it is argued by Mr. Mehta that the declaration is 
a condition precedent to entering into any contractual obligation whatever, and if 
that is not done, there is a contravention of a. 5; that the Act expressly prohibits 
any sale in thé absence of a declaration and any sale above a certain limit without 
any declaration. Mr. Mehta in support of this cited several cases, and as the propo- 
sitions laid down therein are not controverted by Mr. Mistree, it is unnecessary for 
me to discuss them except to state that he relied upon Cope v. Rowlands!, Victiorian 
Daylesforde Syndicate, Limited v. Dot, Mahmoud and Ispahani, In re®, ’B. and B. 
Viennese Fashions v. Losane* and Brown v. Moore’. 

d now come to the question before me whether the contract violates the provisions 
of the Act which I have set out above. If there is any maximum prescribed to be 
found i@ is to be found in the Notification because any maximum contemplated 
by s. 4 can only be made by a Notification, and as I have stated above the Notifi- 
cation is to be read in sub-cl. (b) and to my mind it says and if properly read it 
amounts to this that upto a ton such non-ferrous metals may be freely sold to any 
oustomer and to any number of customers, that if it exceeds one ton it may be sold 
in any quantity to any number of customers but as far as each transaction is con- 
cerned it shall not exceed the requirements of the customer for consumption for 
three months or in case the buyer is a dealer his requirements for three months. 
Mr. Mehta wants me to read this clause as laying down the maximum at one ton 
and that any amount sold is also subject to a further maximum namely three months 
consumption by a consumer or three months stock by a trader. The manner in 
a h he wants me to read cl. (b) is to put æ full stop after the word “one ton”. If 

stop is placed after the word “one ton”, the second ‘part of the clause 
Dodd make no meaning at all. To my mind on a proper reading of this Notification 
with the relevant section of the Act it does not amount to fixing any ceiling at a 
particular point, because if the clause is to be read as indicated by me above, then 
it comes to this that the restriction is on the buyer and not on the seller, because 
no buyer or consumer can buy more than one ton without a declaration nor can he 
buy with a declaration more than three months’ requirements, but the seller or 
producer can sell any quantity not exceeding the prescribed maximum to each buyer 
in the market. In these circumstances the whole question is whether the maximum 
has been prescribed in terms. It is conceded by Mr. Mistree that if under this 
clause a maximum had been prescribed then this defence ¡would be a valid defence 
and the plaintiffs would have no case on the point of law. But as I have indicated 
above there is nowhere to be found in this Notification any particular ceiling fixed, 
and if there is no such ceiling fixed,then s. 5 can have no operation and the contract 
is not hit by the provisions of ss. 4 and 5 of this Act. 

The next point argued was that in any event the declaration had to be made even 
before any contractual obligation can be incurred. Now, it must be remembered 
that a contractual obligation can only be incurred by making of an offer and the 
acceptance of the offer which would culminate in a liability to perform that contract. 
But the very nature of the definition under s. 2, sub-cl. (d), militates against that. 
because ‘offer for sale’ according to that definition of ‘offer for sale’ .includes an ` 
intimation by a person of the price proposed by him for a sale of any goods made 
by the publication of a price list. In these ‘circumstances can it be said that the 
very. idea that the. Act is so framed as to hit the very negotiations for a contract, 
would be to my mind abridging the Act beyond any reasonable limits. Not that 
this*makes any difference but I may point out that in this very case as regards the 
first lot of 160 tons it is agreed that these transactions are to be through the Metal 
Traders Association and that declarations were duly supplied as and when required 
againstdelivery orders. That itself would again ‘militate against any such argument 
because the delivery orders would be by the Association after setting off the cross- 
contracts and therefore necessarily the declaration would follow on the orders being 

1 (1886) 2 M., & W. 149. 4 [1952] 1 AN E. R. 9 


2 [1905] 2 Ch. 624, 629. 5 (1902) 33 Canada S. o: R. 93. 
3 [1921] 2 K. B. 716,729, 
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handed over to such parties. But apart from that the whole question is, does the 
absence of a declaration affect the validity of negotiation or the liability of a con- 
tractual kind as contended? Sub-clause (b) of the Notification says that “‘unless 
the party has obtained a declaration in writing from the buyer that the quantity 
proposed to be sold to him does not exceed his requirements.” Mr. Ajit Mehta very 
strongly argued that the words “proposed to be sold” imply and neeessarily imply 
that the declaration must precede any such transaction, but if one looks at the object 
of the Act it is to prevent a sale in the absence of certain conditions and under s. 4, 

sub-s. (4), of the Sale of Goods Act an agreement to sell becomes a sale when the 
time elapses or the conditions are fulfilled subject to which the property in the goods 
is to be transposed. To my mind, therefore, the clause as regards declaration not only 
is an important one but there must be a declaration in existence before a‘ sale is to 
be effected, and that can be done at any time before the property in the goods passes, 

and the property in the goods passes in these instances by delivery of the delivery 
orders either through the association or between the parties. 

In these circumstances I have come to the conclusion that the defence in law 
as set out under the Supply and Pricesof Goods Act, 1950, is not a good one and not 
applicable to the facts and circumstances of the present case and, therefore, I niust 
answer the issue whether the claim is barred under that Act, in ‘the negative. 


The defendant appealed. 


M. L. Manecksha, with A. H. Mehta and O. N. Daji, for the appellant. 
M.J. Mistree, with D. M. Rege, for the respondents. 


Cmaara C.J. This is an appeal from a judgment of Mr. Justice Coyajee and the 
appeal came to be filed in the following circumstances: The plaintiffs filed a Suit 
in respect of a contract arrived at between the parties in January 1952. By this 
contract the plaintiffs agreed to sell and the defendant agreed to buy 300 tons of 
electrolitic zinc at the rate of Rs. 171 = owt. The plaintiffs gave delivery and the 
defendant took delivery of 160 tons under this contract and no dispute survives with 
regard to this quantity. With regard to the balance of 140 tons the defendant failed 
to take delivery, and the plaintiffs sold the same and there was a shortfall. The 
suit is filed in respect of the shortfall. The learned Judge passed a decree in favour 
of the plaintiffs and the defendant has come in appeal, and the main contention that 
has been raised by Mr. Manecksha on behalf ofthe appellant—which contention was 
not accepted by Mr. Justice Coyajee—was that the transaction in suit is void and 
illegal by reason of the provisions of Act LXX of 1950. Turning to that Aot, as 
the preamble sets out, it is an Act to provide for the control of prices of certain goods 
and the supply and distribution thereof and the Act was passed after the necessary 
resolution under art. 249 of the Constitution was passed. That article confers 
power upon the Parliament to legislate with ee to a matter in a State List, but 
this power can only be exercised in the national interest and on the Council of State 
passing & resolution supported by at least two-thirds of the members voting. This 
procedure having beon complied with, the Parliament has passed Act LXX of 1950. 
It is not disputed that the contract goods come within the ambit of the Act and 
Mr. Manecksha’s contention is that ihe: Act prohibits the particular transaction which 
was entered into between the parties, and by reason of the prohibition the transaction 
has become void. 

Now, s. 4 of the Act provides for the fixation of maximum price of goods and 
maximum quantities of goods which can be sold in one transaction and this can be 
done by the Central Government by a notified order. Section 4(Z)(c) which applies 
to the facts of this case provides that the Central Government may, by notified order, 
fix in respect of any goods the maximum quantity which may in one transaction 
be sold to any person. Section 5isimportant. That section prohibits any dealer— 
and both the parties to the suit satisfy the definition of “dealer”, and there is no 
dispute on that score—from selling, or agreeing to sell or offering for sale to any 
person any goods for a price and in a quantity exceeding the maximum fixed under 
g. 4. Section 14 provides for penalties for any person contravening any provisions 
of the Act, which would include the provisions contained in s. 5. Therefore, reading 
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as, 4 and 5, tégether to the extent they deal with maximum quantity the scheme is 
fairly clear. By a notification to be issued by the Central Government the maximum 
quantity which can be sold to any person in one transaction can be fixed. Although 
s. 4(1)(c) speaks of a sale, when we turn to s. 5(c) what is prohibited is not merely 
a sale but also an agreement to sell or an offer for sale. Therefore whereas the noti- 
fication would,only refer to a sale in one transaction, the quantity mentioned in 
sub-s.(1)(c) of s. 4 becomes the quantity prohibited not merely for the purposes of 
sale but also for the purposes of agreement to sell or offer for sale. Therefore, with 
respect to the learned Judge, although he has gone into the question as to whether 
the transagtion in suit is a sale within the meaning of the Sale of Goods Act, it is, 
in our opinion, unnecessary to consider that point because even from that aspect 
of the oasé whether the transaction is a sale or agreement to sell if the sale or agree- 
m@nt to sell refers to a quantity which exceeds the maximum fixed under s. 4(1)(c), 
then thp transaction comes within the mischief of the Act and is prohibited by law 
and it will be illegal. “i 
Now turning to the relevant notification issued by the Government it is in the 
first instance significant to note that it was issued under ss. 4, 7 and 10.. We are 
not ‘concerned with the latter two sections, but it is pertinent to note that Govern- 
ment has purported to act under the power conferred upon it by s. 4 and with regard 
to the maximum quantity which may be sold under s. 4(7)(c) the notification provides 
that no dealer or producer shall sell any non-ferrous metals exceeding one ton unless 
he has obtained a declaration in writing from the buyer that the quantity proposed 
to be sold to him does not exceed his requirements for consumption for three months 
or in case the buyer is a dealer his requirements for normal trade for three months. 
On a plain reading of this notification it is clear that the Central Government has 
fixetl a ceiling for the purposes of sale of non-ferrous metals and that ceiling is 
one ton; but the notification ve on to provide that that ceiling may be exceeded 
provided certain conditions laid down in the notification are satisfied. And the condi- 
tions are: (1) that a declaration in writing is obtained from the buyer that the quantity 
proposed to be sold to him does not exceed his requirements for consumption for 
three months; or (2) if the buyer is a dealer, then he must obtain a declaration in 
writing that the quantity proposed to be sold to him does not exceed his requirements 
for normal trade for three months. Therefore, if a person sold non-ferrous metal 
without obtaining any such declaration he could not sell a quantity exceeding one 
ton because that is the ceiling fixed by the Central Government. But if he wanted 
to sell a quantity in excess of one ton it was incumbent upon him to obtain a declara- 
tion in writing whether the buyer was a dealer or not. And the Central Government 
fixes the ceiling in case of a non-dealer (who would be the ordinary consumer) at his 
requirements for consumption for three months and in the case of a dealer his require- 
ments for normal trade for three months. As presumably the seller would not know 
what the requirements either of the consumer or of the dealer would be the Legislature 
thought it sufficient if the seller obtained a declaration in writing in that behalf 
either from the consumer or from the dealer, In our opinion, the plain language 
of this notification leaves no scope for any argument that it means differently from 
what is stated in clear and precise language. The first contention of Mr. Mistree is 
that this notification does not fix a ceiling with regard to quantity at all. As we 
have already pointed out,in the first place it is clear that by stating that the notifica- 
tion was issued under 8.4 and looking at the subject-matter of the notification the 
the Central Government was purporting to exercise the power conferred upon it by 
the Legislature. Of course, even though an authority may purport to make rules 
within the ambit of the Act the rules may fail to carry out the intention of the autho- 
rity and it may not be in exercise of the power conferred upon it. Therefore, it 
would be quite correct that the mere fact that the notification itself states that it 
is issued under s.4 is not necessarily destructive of the argument that in fact the 
Central Government has failed to exercise the power conferred upon it and no ceiling 
has been fixed. What Mr. Mistree urges upon us is that all that the notification 
does is not to fix a ceiling but to lay down a condition on which goods exceeding one 
ton may be sold. In our opinion it is impossible to accept that contention. The 
ceiling of one ton is clearly fixed by the notification. That ceiling cannot be exceeded 
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and it is only in the latter part of the notification that the Centra Government 
permits a seller to exceed that ceiling provided certain conditions are satisfied. There- 
fore, really what the notification does is to fix two ceilings: one the ceiling of one ton 
where no declaration is obtained by the seller and the other where a written declara- 
tion is obtained by the seller, in which cage the ceiling is either three months require- 
ments for consumption in case of a consumer-buyer or in case of a dealer-buyer three 
months requirements for normal trade. k 

The second contention urged by Mr. Mistree is that this notification is ltra vires 
s.4 (1)(c) andthe argument is put forward this way: s. 4(1)(c) contemplates animmutable 
and unvarying ceiling and that all that is permissible to the Central Gevenmenė is 
to fix one maximum quantity which may be sold to any one person in one transaction 
and it is suggested that inasmuch as even on the other reading of the notificatjon 
two different ceilings are fixed, the Central Government has exceeded its powers. 
What Mr. Mistree wishes to convey is that if the Central Government had fixed -ono 
ton as maximum with regard to any transaction then the notification would be 
intra vires, but where different ceilings are sought to be set up depending upon different 
conditions, then the Central Government has clearly exceeded the powers of rule- 
making confered upon it in s. 4. Now we see no reason whatever why we should 
limit the power of the Central Government conferred upon it by s. 4 in the manner 
suggested. In this connection it would again be necessary to emphasize the 
background of this legislation, and the preamble which indicates the object which 
the Legislature had in mind in passing this legislation. The Act was passed in national 
interests and therefore national interests demanded that the supply and prices 
of certain types of goods should be controlled by the Central Legislature. The 
preamble also makes it clear when it says that the Act was to provide for the control 
of prices of certain goods and the supply and distribution thereof. Now Indis is a 
vast country with varying conditions. The prices vary from place to place; the supply 
of goods is adequate in one place and inadequate in another; and to suggest 
that the only power that the Parliament conferred upon the Central Government was 
to fix one maximum, which maximum was to be unalterable, is to ignore the require- 
ments of the people and the necessity of regulating the supply and prices of goods 
in different manner in different places and under different circumstances. The 
power to fix a maximum quantity is not, in our opinion, limited to fix one maximum 
quantity under all circumstances. The power is implicit in the wide and general 
language used by the Parliament to fix different maximums depending upon diffe- 
rent circumstances and conditions, and this is exactly what the Central Government 
has done in this case. It has fixed a maximum of one ton, which according to 
the Central Government, is the normal quantity which any consumer should 
purchase and it has permitted an excess over this maximum only by satisfying cer- 
tain important conditions which the Central Government has provided in the noti- 
fication, namely, obtaining by the seller of a declaration in writing from the buyer or 
the dealer. Mr. Mistree has emphasized the fact that in s. 4 the expression used is 
“fixed” and not “prescribed” and he seems to suggest that there is an element of 
immutability in the expression “fixed”. We do not accept the subtle distinction 
which is suggested to exist between ‘‘fixed” and “prescribed”. Undoubtedly the 
notification fixes the maximum quantity in the sense that selling in excess would 
come within the prohibition, but there isnothing in the expression “fixed” which carries 
with it the connotation that the fixing should be of one maximum which could not 
be altered or varied in different circumstances. 

Some indication of the power intended to be conferred upon the Central Govern- 
ment is to be found in the language of s. 4(2)(@) which provides that “any such order 
may fix maximum prices or rates and maximum quantities for the same description 
of goods differently in different localities or for different classes of dealers or producers.” 
This provision clearly shows that the intention of the Parliament was not that there 
should be one maximum or that the power of the Central Government should be 
confined to fixing one maximum. On this being pointed out Mr. Mistree himself 
relies on this sub-section for the purpose of contending that the Government can 
only depart from one maximum provided the conditions laid down in sub-s. (2)(a) 
are satisfied, and as in this case the conditions in sub-s. (2)(a) are not satisfied, there 
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was no power in the Central Government to fix different maximums. Now we do not 
read sub-s. (2)(2) as limiting the power of the Central Government to fix the maximum. 
We think that it is an enabling provision and Parliament wanted to make it clear 
that the Central Government would have power under s. 4(1)(c) to fix different prices 
with regard tq the same description of goods in different localities or for different 
classes of dealers and producers. 

It is then urged by Mr. Mistree that in fixing the maximum quantity the Central 
Government must indicate arithmatically the quantity which is to be the maximum. 
It is said that in the first part of the notification that is done by fixing one ton as 
mA&ximum “but in the latter of the notification no figure is mentioned and it is 
left to theecomputation of either the consumer or the dealer specifying in the declara- 
tien what his respective requirements are. It is pointed out that wherethe Legisla- 
ture wanted to permit the CentralGovernment not to fix the maximum by indicating 
an exact quantity it was so provided as is to be found in s. 4(2)(b) which provides 
that an order may instead of specifying the maximum price or rate to be charged, 
direct that that price or rate shall be computed in such manner and by reference to 
such matter as may be provided by that order. According to Mr. Mistree this com- 
putation could only be resorted to in the case of fixing the maximum price; but 
there is no provision for fixing the maximum quantity and it is not open to the 
Central Government to fix the maximum quantity by means of some computation. 
We are unable to accept this argument. The fallacy underlying this argument is in 
reading this sub-section as limiting the power to issue a notification under s. 4. This 
again is an enabling provision and we cannot read the sub-section as limiting the 
power of the Government under s. 4(1)(c) to fix the maximum either by indicating 
theactual quantity or by indicating a mode of computation by which the maximum 
could be arrived at. 

Mr. Mistree conceded before us fairly, as indeed he had done before the learned 
Judge below, that if we were to come to the conclusion that the notification fixed 
a maximum ey as provided in s. 4 and that in fixing the maximum the Central 
Government had exercised the power conferred upon it by Parliament then he had 
no answer to the plea of illegality put forth by the defendant. We wish also to make 
it clear that barring the contentions which we have set out in our judgment Mr. Mistree 
did not put forth any other contention in support of the plaintiffs’ case. In the 
circumstances, as the quantity sold exceeded one ton and as no written declaration 
was obtained, we are of the opinion that the learned Judge, with respect, was in error 
when he took the view that the transaction did not fall within the mischief of the 
Act. It is not disputed by Mr. Mistree, and it cannot be disputed, that if the tran- 
saction, comes within the mischief of the Act, then it is illegal because the transaction 
has been prohibited by the provisions of the Act and penalties have been prescribed 
for contravention of the same. 

Mr. Manecksha has not disputed the findings of fact recorded on issues Nos. 5, 6, 

7 and 8. 
_ In the result the appeal is allowed. The decree passed by the Court below will 
be set aside. The suit will be dismissed with costs, including costs before the Comm- 
issioner. The respondents will pay the costs of the appeal. Liberty to the appellant 
to withdraw the sum of Rs. 500 deposited in Court. 


Appeal allowed. 


Attorneys for appellant: Dikshit, Maneklal & Co. 
Attorneys for respondents: Daphiary, Farreira & Diwan. 
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Before the Hon'ble Mr. M. O. Chagla, Ohtef Justice, and Mr. Justice Desai. 


FIRESTONE TYRE & RUBBER CO. OF INDIA LTD. v. K. P. KRISHNAN.* 

Industrial Disputes Act(XIV of 1947), Sec. 12(8), 10 (1) and proviso—Construction of expresston 
“may” in a. 12 (5)—Governmsnt on perusal of report of Conciliation Officer satisfied that there was 
case for reference to Tribunal—Refusal by Government to refer disputs to Tribunal— Whether 
Court can compel Government to refer disputs to Tribunal—-Reasons to be given by Government 
when tt does not make raference——Nature of such reasons as contemplated by s. 12 (5). 

The expression “may” in s. 12 (4) of the Industrial Disputes Act, 1947, refers to a duty 
imposed upon Government. The power given to the Government to make a reference 
has been coupled with the duty, thatif on a perusal of the report Government is satiffied 
that there is a case for reference, the duty imposed upon it arises; and if the Government re- 
fases to glischarge that duty, the Court can compel the Government by a mandamus toedis- 
charge its statutory duty. ` 

The reasons which are required to be given by Government under 8. 12 (5) of thoĦndustrial 
Disputes Act, 1947, when it does not make a reference, are not justicieble in the sense that 
the Court will not consider the weight or value or the quality or even the adequacy of the 
reasons given by Government. The reasons which the Government has to give under s. 
12 (5) of the Act are reasons connected with the perusal of the report and with Government 
not boing satisfied that there is a case for reference. If the reasons have no connection, no 
bearing and no relevance to this question, then they are not reasons contemplated by 
s. 12(5) and it would be open to the Court to ask Government to give proper reasons which 
the law requires under s.12(5) 

State of Madras v. Swadesamttran Printers’ Labour Union,) State of Madras v. O.P. 
Sarathy* and Bagaram Tulpule v. Stats of Bihar*, referred to. 

K. P. Krisnyan and others (petitioners), who were employees of Firestone Tyre 
and Rubber Co. of India Ltd., Bombay (respondent No. 2), were members of the 
Firestone Tyre Employees Union, a trade union registered under the Indian Trade 
Unions Act. On November 17, 1953, the Union sent a letter to respondent No. 2 
containing demands which pertained to gratuity, paid hol days, classification of 
certain employees and bonus to the employees of respondent No. 2 for the year ended 
October 31, 1953. A copy of this letter was sent to the Commissioner of Labour 
with a request that he should intervene in the matter of the demands. Respondent 
No. 2 did not reply to the letter of the Union, and on December 2, 1953, the Union 
wrote to the Assistant Commissioner of Labour, requesting him- to commence con- 
ciliation proceedings in the matter of the above industrial dispute. 


On December 6, 1953, respondent No. 2 declared for the year ended October 31, 
1953, a bonus equivalent to one-fourth of the basic earnings during the said year 
to its employees. This bonus was not accepted by the Union. Conciliation pro- 
ceedings were started, and the conciliation having failed, a failure report was made 
to the Government of Bombay on July 5, 1954. The report only dealt with the 
questions of bonus and classification and on both these points the Conciliation Officer 
was of the opinion that there was considerable substance in the demands put forward 
by the workers. 

On December 11, 1954, the Government of Bombay wrote to the Union as follows :— 

“With reference to the subject noted above, I amdirested to state that the Govermment has 
considered the report submitted by the Conciliation Officer, Bombay, under sub-ceation (4) of s. 12 
of the Industrial Disputes Act, 1947 (XIV of 1947), in respect of the above dispute between the 
Firestone Tyre and Rubber Co. of India Ltd., Sewree, Bombay, and the workmen employed 
under it, and that Government does not propose to refer the said dispute to a Tribunal under sub- 


section (5) of the said section 12 for the reason that the workmen resorted to go slow durjng the 
year 1952-53.” 


On February 18, 1955, the petitioners applied to the High Court under art, 226 
of the Constitution of India, inter alia for a writ of mandamus or any other appropriate 
writ, direction or order against the State of Bombay directing it to refer the dispute 
to a Board or an Industrial Tribunal, under ss. 10(Z) and 12(5) of the Industrial 


* Decided, August 30, 1955. O. C. J. 1 [1952] Mad. 524. 
Appeals Nos. 35 and 56 of 1955; Miscellaneous 2 [1953] 8. C. R. 334. 
No 80 of 1955. 3 (1950) I. L. R. 29 Pat. 491, F.B. 
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Disputes Act, 1947. The petition was heard by Tendolkar J. who delivered the 
following judgment on June 23, 1955 :— 


Tenpotkak J. This is a petition by the employees of Firestone Tyre and Rubber 
Co. of India Ltd. for the issue of a writ of mandamus calling upon the State of Bombay, 
who are respondents No. 1, to refer a cert iin dispute to adjudication. Respondents 
No. 2 are the company. 

The matter arises in this way. The petitioners are some of the employees of the 
company and are members of the Employees’ Union, a trade union registered under 
theeIndian Trade Unions Act. On November 17, 1953, the Union sent a letter to 
the company putting forward certain demands relating to gratuity, paid holidays, 
clagsification of certain employees and bonus for the year November 1952,to October 
1953. A vopy of the said letter was also sent to the Commissioner of Labour with 
a reques@ that he should intervene in the matter. The company did not send any 
reply to the said letter and thereupgn the Union wrote to the Assistant Commissioner 
of Labour to commence conciliation proceedings in the matter of the said industrial 
disputes. After this letter was sent on December 2, 1953, the company on December 
6, 1953, declared a bonus for the year November 1952 to October 1953 equivalent 
to 1/4th of the basic earnings. The Union did not accept this bonus as adequate. 
and on December 12, 1953, the Union addressed a letter to the company making an 
amendment in the original demand for bonus. Conciliation proceedings were started 
on April 29, 1954, relating to bonus for the year 1952-53 and the classification of 
certain employees; but these proceedings were infructuous and the Conciliation 
Officer on July 5, 1954, made his report to Government under s. 12(4) of the Industrial 
Disputes Act, 1947. This report shall be referred to as the ‘ failure report.” Upon 
receipt of the report it was the duty of the Government under s. 12(5) to consider 
whether a reference should be made, and in this connection the petitioners say that 
their representatives saw the Honourable Labour Minister at Bombay and requested 
him to refer the said dispute to the Industrial Tribunal for adjudication, but the 
said Honourable Minister reprimanded the employees’ representatives for the em- 
ployees having adopted go slow tactics during the year 1952-53 for which the bonus 
was asked for. Ultimately by the letter of the Under Secretary of the Government 
of Bombay, Development Department, dated December 11, 1954, the General Secre- 
tary of the Union was informed that the Government did not propose to refer the 
said dispute to a Tribunal under s. 12(5) of the Industrial Disputes Act, 1947. The 
reason assigned in the said letter for not referring the said dispute to a Tribunal is 
“that the workmen resorted to go slow during the year 1952-53.” It is the case of 
the petitioners that in refusing to r fer the said dispute to a Tribunal the Government 
has relied upon a matter which is entirely extraneous to the question of making or not 
making a reference; and in doing so the Government has failed to apply its mind 
to the question of whether a reference should or should not be made as they were 
bound to do under s. 12, sub-s. (5). 

The short question, therefore, that arises for determin tion is whether the order 
of the Government refusing to make a reference can successfully be challenged in 
these poo and whether the Government ought to be required by a mandamus 
to make a reference. 

Now, it is a matter of common knowledge that the object of the Industrial Disputes 
Act, 1947, is the maintenance of industrial peace. Chapter LI of the Act rel tes to 
Reference of Disputes between employer and employees to Boards, Courts or Tribunala 
whilst Chapter IV, which is headed “Procedure, Powers and Duties of Authorities” 
inter °alia deals with “conciliation proceedings”. Section 12 which appears in this 
Chapter has the marginal note “Duties of conciliation officers”. The section provides 
that the said officer shall, for the purpose of bringing about a settlement of the dispute, 
investigate the dispute and all matters affecting the merits in order to induce the 
parties to come to a fair and amicable settlement of the dispute. But if his efforts 
fail, then under sub-s..(¢) he has to make to the Government “‘a full report setting 
forth the steps taken by him for ascertaining the facts and circumstances relating to 

the dispute and for bringing about a settlement thereof, together with a full statement 
of such facts and circumstances, and the reasons on account of which, in his opinion, 
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a settlement could not be arrived at.” Then sub-s. (5), which is iuseisrent sub- section 
that I will have to construe, provides as follows : 

“If, on a consideration of the report referred to in sub-section (4), the appropriate Government 

is satiafled that there is a case for reference to a Board or Tribunal, it may make such reference. 
Where the appropriate Government does not make such a reference it shall record and communi- 
cate to the parties concerned its reasons therefor.” 
Now, it is true that in the first part of this section the word “may” has been used; 
and the word “may” usually imports a discretion although it may sometimes be 
used in statutes as.the equivalent of the word “shall”. Since the first part of the 
first sentence provides that the appropriate Government has to be satisfiell that tHere 
is a, case for reference, it appears to me that if it is so satisfied it could not be intended 
that it would still be open to it not to make a reference, because it would be futile 
to say that the appropriate Government was satisfied that there was a case for re- 
ference if in fact no reference was to be made. I would therefore be inclind& to con- 
sider further, having regard to the second sentence of this sub-clause, whether the 
“may” in this sub-section ought not to be construed as “shall”. The second sentence 
provides that the Government is bound to record its reasons if it does not meke a 
reference, and it seems to me to follow therefrom that the Government cannot refuse 
to refer except for a reason. If it has a reason, it cannot be said to be satisfied that 
there is a case for reference, and therefore it seems to me that where there is no reason, 
and it is satisfied that there is a case for reference to a Board or a Tribunal, the Govern- 
ment is bound to make a reference and the word “may” in this sub-clause ought to 
be read as “‘shall’’. 

But that does not really solve the question that I have to determine. Government 
has assigned a reason for not making a reference and the contention before me,both 
by Mr. Joshi on behalf of the State of Bombay and still more vehemently by 
Mr. Vimadalal on behalf of the company is that whatever reason Government chooses 
to assign, the Court cannot inquire into that reason and cannot say that Government 
should not have acted on such a reason or that Government in acting on such a 
reason was really not applying its mind to the question of making a reference at all. 
` Now, in the first instance it is quite plain that the authority that is to be satisfied 
under s. 5 is the Government, and no doubt where the Government gives a reason, 
the adequacy or the validity of that reason shall not be inquired into by any Court 
of law, provided the reason is germane to the question of making or not making a 
reference. But does it necessarily follow that if the reason is wholly extraneous to 
the question of making or not making the reference, the Court is precluded from con- 
sidering whether it is extraneous, and if so from holding that the Government had 
not applied its mind to the matter when they were satisfied that no reference should 
be made. Now, to take only one or two extreme illustrations, assuming for a moment 
that Government assigned as a reason for not making a reference at the instance of 
the members of a Trade Union that they did not like the face of the secretary or the 
president of the Union, could it be said that the Court must not interfere with such 
an order? Or, again, assuming for a moment that in the case of an application by 
an employer for a reference, the Government whilst declining to make a reference 
under s. 12(5) stated as its reason that with the proximity of the elections they did 
not wish to alienate the sympathies of the employees, would the Court be precluded 
from considering whether these reasons were germane to the question of making or 
not making the reference or wholly extraneous to it? I have not the least doubt 
in my mind that if any such reasons were given, they would be wholly extraneous to 
the question of making or not making the reference and that an order made on any 
such ground would be an order made by Government without applying its mfnd to 
the case at all and would therefore be an order made without the Government dis- 
charging its statutory duty to satisfy themselves for some germane reason that the 
reference should not be made. The question, therefore, that I have to determine is 
whether the reason that has been assigned by the Government in this case is germane 
to the consideration of the question of making or not making a reference or wholly 
extraneous to it.. 

_ Now, as I have. pointed out earlier, it is the Kimoto of the Conciliation Officer 
„under s. 12(£) to ake out in bis fellate report-a fyll statement of the facts and ciroum- 
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stances relating to the dispute and the reasons on account of which in his opinion: 
a settlement could not be arrived at; and it would therefore be useful to look at. 
this report in order to find out what was involved in the decision of the question as 
to whether or not a reference should be made. 


With regard to the demand for bonus, the report states that for the year 1949-50: 
the bonus was equivalent to 6 months’ basic wages and for 1950-51 to 54 months’ 
basic wages. The bonuses in these two years were not arrived at by an amicable 
settlement between the parties but through the machinery provided by the Industrial 
Disputes Act. In 1951-52 the bonus was equivalent to 54 months’ basic wages by 
an agreemept. The bonus claim was for the year 1952-53; and whilst the company. 
justified the bonus equivalent to 3 months’ basic wages which it had declared on the 
basis of thébonus for 1951-52 which had been arrived at by an agreement between the 
patties, the employees claimed that as the results of the working in 1952-53 were better 
than thage in 1949-50 when bonus equivalent to 5 months’ basic wages had been grant- 
ed they should be granted a higher bonus than in 1949-50. The Conciliation Officer 
considered that there was considerable substance in this contention and he suggested 
to the management that a pro-rata calculation should be made either on the basis 
of tite bonus of 1949-50 or 1950-51 which had been determined by the Industrial 
Tribunal. This suggestion was not acceptable to the company. e Conciliation 
Officer also points out, that there was a slow-down in 1952-53. The faot of the slow: 
down was admitted by the employees, but they pointed out that the slow-down was 
only for a part of the year and subsequently the employees had produced beyond 
their ordinary capacity, with the result that the production of 1952-53 compared 
favourably with any normal year. 1 

With regard to the classification of certain employees, the Union had demanded 
that certain specified employees should be changed from the category of clock em- 
ployees to that of monthly-paid staff and given the appropriate scale and other 
privileges and facilities enjoyed by the monthly-paid staff. The cases of some of 
these employees were dropped at their instance, and the dispute that survived as 
regards the rest-was whether having regard to the work which they were called upon 
tó do their work was mainly of a clerical nature and therefore the demand that they 
should be taken on the monthly-paid roll was-in consonande with the practice pre- 
vailing in other comparable concerns. 


‘So far therefore as the dispute regarding classification was concerned, it is obvious 
that the slow-down did not have even the remotest connection with that question. 
So far asthe claim for bonus was concerned, if the slow-down had resulted in a diminu- 
tion ‘of profits as compared with the profits of other years, the fact of such diminution 
may conceivably have been a relevant consideration in determining whether or not 
à reference should be made ;. but that is not the reason assigned by Government for 
refusing to make a reference, and indeed in this case there certainly has been nó 
diminution of profits as a result of the slow-down because the petitioners allege in 
their petition paragraph 13 that if profits for 1949-50 are taken to be 100 per cent., the 
profits for 1952-53 were 123.6 per cent., a fact which is not denied by the company, 
It seems to me, therefore, that the mere fact of the slow-down was a consideration 
which was not germane to the determination of the question whether the dispute as 
to bonus should or should not be referred to adjudication. In the affidavit put in 
by Mr. Pimenta, the Assistant Secretary to the Government of Bombay, the reason 
assigned for not making a reference is in terms: 

“The Government bona fide came to the conclusion that the employees by reason of their 
conduot, namely, resort to go slow during the year 1952-53 did not deserve to have the dispute 
referred to a Tribunal.” . 

In other words, the view that Government took was that employees must behave 
as good boys, if they wished to avail themselves of the remedies provided by the 
Industrial Disputes Act. I see no warrant in the Act whatsoever for any such view. 
The principle that he who seeks equity must come with clean hands cannot apply 
when one is seeking notequity but a statutoryremedy; and nomisconduct—and I am 
assuming for this pbo that go-slow is misconduct—can disqualify the employees 
from seeking a reference under the statutory provision contained in that behalf in 
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the Industrial Disputes Act. In the affidavit of Mr. Pimenta it is further pointed 
out that the result of the go-slow was that the national economy in this partioular item 
of production was disrupted. It appears somewhat strange that Government should 
have failed to recognise that by refusing to make a reference they were not helping 
in preserving national economy because nothing could have prevented the employees 
from resorting to a strike in order to enforce their demand, and theeonly result of a 
failure to refer could have been a further disruption of national economy if the hot- 
heads amongst the employees had prevailed and the Union had resorted to a strike. 
It seems to me, therefore, that Government in considering that by reason of the go- 
slow they should refuse a reference were giving a reason which was entirely extranepus 
to the question of whether the matter should or should not be referred, and Government, 
therefore, had, in my opinion, failed to exercise the duty that was cast on fhem under 
s. 12(5) to eome to a decision on a consideration of matters which were germané to 
the issue. ° 

A reference was made by Mr. Vimadalal in his arguments to the provisions of s. 10 
of the Industrial Disputes Act, 1947; and his argument was that since the power to 
make a reference under s. 10(Z) was discretionary, there is no re son why in the case 
of a reference under s. 12(5), merely because conciliation proceedings intervéned, 
that power should be fettered with any further restrictions. Now, it appears to me 
that there is nothing in common between s. 10 and s. 12. Section 10 is in a totally 
different chapter, Chapter ITI, and s. 12 is in Chapter IV. Chapter III confers — 
certain powers on the appropriate Government to make a reference suo motu or at 
the instance of parties and without the intervention of conciliation proceedings, 
while Ohapter IV in the main deals with conciliation proceedings. The provision 
of s. 10 on which Mr. Vimadalal has relied is the provision in s. 10(7) that if the Govern- 
ment is of opinion that a dispute exists it may make an order of reference, afid it 
has been held that their discretion in making or not making it is absolute. There 
is a proviso to this section which relates to disputes which concern a public utility 
service, and the proviso requires that Government shall make a reference unless it 
considers that the notice has been frivolously or vexatiously given or that it would 
be inexpedient so todo. The contention of Mr. Vimadalal is that even in the case of 
a dispute relating to a public utility service, where Government is otherwise bound 
to make a reference, the saving clause provides that it may refuse to make a reference 
where it considers it inexpedient so to do, similarly in the case of a decision as to 
the question of making a reference under s. 12(4), if Government considers it inexpe- 
dient to make a reference, it is not bound to do so. Now, as I have said earlier, the 
provisions of s. 10 are not comparable with the provisions of s. 12 at all; but in so 
far as they are of assistance in interpreting s. 12(5), I having held that the word 
“may” in s. 12(5) is to be interpreted as ‘‘shall,” if it was intended that Government 
should have the power to refuse to make a reference if they thought it inexpedient 
so to do, one would have expected to find in s. 12(5) words similar to the words which 
appear in the proviso to s. 10(7). The absence of such words makes it, in my opinion, 
impossible to argue that Government has the power under s. 12(5) to refuse to make 
a reference on the ground that they consider it inexpedient to do so. 

Before considering the reliefs to which the petitioners are entitled, I must dispose 
of a preliminary plea raised on behalf of the company that there has been undue delay 
in the presentation of the petition and therefore no relief should be granted. Now, 
the order of Government refusing to make a reference is dated December 11, 1954, 
and was received by the petitioners on December 14, 1954. The petition was 
declared on February 18, 1955, and the contention is that the delay of over two 
months is sufficient to disentitle the petitioners to any relief. Mr. Vimadalal has 
relied upon a case reported in Gandhinagar Motor Transport Society v. State of Bombay" 
in which a delay of 2 months and 10 days was considered to be sufficient to disqualify 
the petitioners frm getting any relief; but it appears to me futile to cite cases for 
the exact period of delay which has been considered to be sufficient in a given case 
to disqualify any party from getting relief. Whilst on the one hand casea can. be 
cited where even a delay of a month had been considered too long, on the other, cases 
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can also be cited where relief has been granted on a writ even after six months, There 
is no hard and fast rule as to the exact period of delay which would necessarily dis- 
qualify the petitioners from getting any relief, and it must of necessity depend on 
the facts of each case and the surrounding circumstances. Now, in this particular 
case petitioner No. 2 in his affidavit in rejoinder dated April 14, 1955, points out 
that when Government refused to make a reference, the Union had two options before 
it: (1) to resort to a strike, and (2) to seek to have their demands either conceded or 
adjudicated upon without resort to a strike. A majority of the members of the 
Union considered that every effort should be made to settle the matter amicably if 
it were pogsible with the company itself, and failing that only, resort to a Court of 
law in order that a strike should be averted in any event. It is in an effort to 
bring abotit an amicable settlement with the company that most of the time was 
taken up before the petition was presented and these efforts are set out insthe affidavit 
that I gave referred to. In my opinion any bona fide attempts made on behalf of 
the employees to bring about an amicable settlement and to prevent a possible strike 
ought to be encouraged by all right thinking men, and if a month or two was taken 
up in the pursuit of peace in industry and in order to avoid the possibility of a strike, 
I axh not prepared to consider such time as delay which would disqualify the employees 
from seeking relief in a Court of law if their efforts at an amicable settlement unfor- 
tunately fail ultimately. I do not, therefore, consider that in this case the petitioners 
are disentitled to any relief by reason of the delay. 

Coming next to the actual relief to which they are entitled, it seems to me obvious 
that the decision to refer or not to refer under s. 12(5) is that of the Government 
and the Court cannot substitute its own decision in place and stead of the decision 
of the Government. But where it is found that the Government has not discharged 
its duty to arrive at a decision on a consideration of facts which are germane to the 
issue and has allowed its decision to beinfluenced by anentirely extraneous considera- 
tion, as I have held it has in this oase, the only order that the Court oan make is 
to issue a mandamus calling upon the Government to arrive at a fresh decision and 
in doing so ignore the fact that there was a slow-down and any other faot that may 
not be gerntane to the consideration as to whether a reference should or should not 
be made. 

Counsel for the petitioners submitted that in this particular case Government had 
made it abundantly plain by the affidavit of Mr. Pimenta that the only reason that 
induced them not to make a reference was that the employees were guilty of a slow- 
down, and from that he argues that there could be no other reason. It seems to 
me that the sequitor does not necessarily follow. It may be that if the Government 
thought that a particular reason was adequate to enable them not to make a reference 
they did not apply their mind and consider whether there were any other reasons 
for not making a reference. It is but right that they should have an opportunity 
to do so. But Mr. Sule for the petitioners says that Government is bound to find 
some reason for not making a reference in order to uphold the order that they original- 
ly made in refusing to make a reference. I am quite unable to entertain any such 
suggestion. This Court has far too great a confidence in the integrity of the local Go- 
vernment to entertain the suggestion-that because an order of theirs has been suc- 
cessfully challenged, when they are required by the Court on a mandamus to recon- 
sider the matter, if they are satisfied that there is no germane reason for refusing a 
reference, they will invent some in order to uphold their original decision of not 
making a reference; and I have no doubt whatsoever that if in fact no other reason 
exists for not making a reference, Government will proceed to make a reference. 

_ ¥he order, therefore, that I propose to make on this petition is that a mandamus 
shall issue against the State of Bombay to reconsider the question of making or re- 
fusing to make a reference under s. 12(5) ignoring the fact that there was a slow-down 
and taking into account only such reasons as are germane tothe question of determin- 
ing whether a reference should or should not be made. To that extent the rule 
will be made absolute with costs against both the respondents. 


The State of Bombay appealed. Respondent No. 2 company also appealed. The 
appeals were heard together. 
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Cmaara C.J. This appeal raises a very important question as to the power of 
Government to refer or not to refer a dispute to a Tribunal under the Industrial 
Disputes Act under s. 12(5) 

On November 17, 1953, the Union representing the workers of the appellant com- 
pany gave an intimation to the company that their workers made certain demands 
with regard to gratuity, paid holidays, classification of certain workmen and payment 
of bonus. A copy of these demands was forwarded to the Labour Confmissionér. 
On December 6, 1953, the appellant company declared a bonus which was three 
months of thp basic pay of the workers. This bonus was not accepted by the Union. 
Conciliation proceedings were started on April 29, 1954, and the conciliation having 
failed a report was made by the Conciliation Officer on July 5, 1954. The rep&rt only 
dealt with the question of bonus and classification. On both these points the Conoi- 
liation Officer was of the opinion that there was considerable substance in the demands 
put forword by the workers. On December 11, 1954, the Government refused to refer 
the dispute to a Tribunal and gaveas itsreasonsfornot so referring that the workers 
had resorted to go-slow during the year 1952-53. On this some of the employees of 
the appellant company filed a petition which came on for hearing before Mr. Justice 
Tendolkar and Mr. Justice Tendolkar made an order upon the Government directing 
it to reconsider the matter and give proper reasons if it was still of the opinion that 
the matter should not be referred to adjudication. The appellants have come in 
appeal and the contention of the appellants has been supported by the State of 

ombay. 

Turning to the Act, there are three important provisions with regard to reference 
which deal with different sets of circumstancea and which confer different powers 
upon Government. The first is s. 10(7) which gives the power to Government to 
refer a dispute to a Board or a Court for inquiry or a Tribunal if it is of opinion that 
any industrial dispute exists or is apprehended. The discretion conferred upon 
Government in s. 10(Z) is in no way qualified or limited. Then there is an important 
proviso to s. 10(1) which refers to a dispute relating to a public utility service and a 
notice under s. 22 has been given. There it makes it incumbent upon the Government 
to make a reference, but it qualifies that mandatory direction by providing that a 
reference need not be made if the Government considers that the notice under s. 22 
has been frivolously or vexatiously given or that it would be inexpedient to make a 
reference. Therefore, it is only in these two cases that Government is not bound to 
make a reference when the case falls under the proviso, and the two cases are that 
the notice is frivolous or vexatious or that the Government considers it inexpedient 
to make a reference. Then we come to s. 12(5) and the first thing to notice about 
s. 12(5) is that the question of making or not making a reference arises after concilia- 
tion proceedings have intervened ; in other words, an authority under the industrial 
law has applied his mind to the dispute raised by the workers; and therefore sub-s. (5) 
begins by stating : 

“Tf, on a consideration of the report referred to in sub-section (4), the appropriate Government 

is satisfied that there is a oase for reference to a Board or Tribunal,it may make such reference, 
Where the appropriate Government doesnot make such a reference it shall record and communicate 
to the parties concerned its reasons therefor.” 
Therefore it is obligatory upon the Government under this sub-section to consider 
the report of the Conciliation Officer. The Legislature makes it incumbent ypon 
the Government to consider this report because it is the report of an authority under 
the Aot who has considered, as we just said, the merits “of the controversy, and the 
Legislature required that before Government made up its mind it should consider 
what the Conciliation Officer had to say. After the report is considered, if the 
Government is satisfied that there is a case for reference, then it may make the 
reference, and the question that has been agitated before us is, what is the proper 
meaning to be given to the expression “may” used in this context. 

It is clear that the expression ‘‘may” refers to a duty imposed upon Government. 
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The Governmênt undoubtedly has been given the power to make a reference, but that 

wer has been coupled with aduty and the dutyis that if on a perusal of the report 
G is satisfied that there is a case for reference, the duty imposed upon it 
clearly arises and the Government cannot refuse to discharge that duty. In that 
sense, therefore, “may” has the implication of an obligation, an obligation to discharge 
a duty which follows upon the satisfaction arrived at on a perusal of the report. 
If the Government were to say, “We have perused the report of the Conciliation 
Officer, we are satisfied that there is a case for reference, but we will exercise our 
discretion and not make a reference,” in such a case it is clear that this Court would 
eqmpel the Government by a mandamus to discharge its statutory duty. The next 
part of sub-s. (5) makes it obligatory upon Government when it does not make a 
reference to record and communicate to the parties concerned its reasons therefor. 
Ifis perfectly true that the reasons given by Government are not justiciable in the 
sense that the Court will not consider the weight or value or the quality or even the 
adequacy of the reasons given by Government. But it is equally clear that the 
reasons which the Government has to give under this sub-section are reasons connected 
with the perusal of the report and with Government not being satisfied that there is 
a case for reference. It is because Government is not satisfied that there is a case for 
reference that the duty to refer does not arise, and what the Legislature required 
was that Government must give reasons why it was not satisfied that there was 
a case for a reference. In our opinion, therefore, the reasons must be connected with 
the failure on the part of Government to be satisfied that there was no case for 
reference. It is equally clear that if the reasons had no connection, no bearing and 
no relevance to this question, then they are not reasons at all contemplated by sub- 
s. (5), and if there are not reasons contemplated by sub-s. (5), then it would be open 
to the Court to ask Government to give proper reasons which the law requires under 
sub-s. (5). That is exactly what Mr. Justice Tendolkar has done and therefore in 
our opinion the only question we have to consider in this appeal—and it is a very 
short question—is whether the reason given by Government for not making the 
reference is. a reason germane to their not being satisfied that there was a case for 
reference. When one analyses the matter a little further, the report which the 
Government considers is the report with regard to the industrial dispute and the 
case that the Government has to be satisfied about is the case with regard to the 
industrial dispute and therefore the reasons which the Government has to give for 
not making a reference are reasons which are germane to or connected with the 
industrial dispute. A reason which is not germane to the industrial dispute or is 
not connected with the industrial dispute would obviously not be the reason con- 
templated by s. 12(8). 

Applying that test to the facts of this case, the only reason Government has given 
for not making.a reference is that the workmen of the appellant company resorted 
to go-slow during the year 1952-53. Both Mr. Joshi for the State and Mr Vimadalal 
have emphasised the fact that Government must be given a right on grounds of 
expediency or on grounds of public policy to refuse to make a reference, and if 
Government is satisfied that the conduct of the employees was such as did not entitle 
them to the use of the industrial machinery, it was open to the Government not to 
make a reference. Now that raises an extremely important question with regard. 
to the right of the workers in the various industries to which this Act has been applied. 
Would it be true to say that if a worker is guilty of misconduct he should be denied 
the rights to which he is entitled under the industriallaw? In this case, admittedly, 
the workers did go slow, admittedly their conduct under the standing orders con- 
stituted misconduct, but would it therefore follow that because they were guilty of 
misconduct they were neither entitled to a bonus nor to classification of certain 
workers ? In our opinion there is no connection whatever between going slow and 
the question of bonus. Bonus depends upon the production of an industry, it 
depends upon the profits made by an industry, it depends upon various computations 
and calculations as to what is the net profit available for distribution and 
how it has been distributed, and what is more, in this case the Conciliation Officer 
has pointed out that although for seven months of the year the workers did go 
slow or pursued the policy of go-slow, they made up for it in the subsequent part of 


i146 THE BOMBAY LAW REPORTER [von. Lit. 


the year, and the case of the workers was that the production and profits for the 
year 1952-53, which is the yerr in question, were comparable to any normal 
year. Therefore this report of the Conciliation Officer clearly shows that the 
policy of going slow had no connection with or bearing upon the industrial 
dispute which the workers had raised with regard to their claim for bonus. Even 
more remote is the connection with regard to the dispute about classidication. It is 
difficult to understand how it can possibly be said that the fact that the workers 
behaved improperly quae their employers or quae the industry should disentitle them 
to the right of classification if under the industrial law they were entitled to such 
classification, Therefore, judging by the two matters which were ultimately reported 
upon by the Conciliation Officer, viz. the question of bonus and the question of classi- 
fication,—the other two were not pressed, viz. that of gratuity and paid Holidays— 
it is clear in‘our opiuion that the reasons given by the Government have no bearifig 
upon their having arrived at a satisfaction that there was no oase for referenge. 

Mr. Joshi has urged upon us, and Mr. Vimadalal has supported him in that conten- 
tion, that we must import into s. 12(5) the language of the proviso to s. 10(1), and 
Mr. Joshi says that even as in the case of the proviso if Government thinks it inex- 
pedient to make a reference it has been given the power and the discretion not to 
make a reference. In the first place, it would be opposed to all canons of construction 
- if we were to import the language of s. 10(Z) and the proviso to s. 10(Z) into the words 
used by the Legislature in s. 12(5). In the same piece of legislation the Legislature 
has advisedly used different language in s. 10(1), in the proviso to s. 10(1), and in 
8. 12(5), and in our opinion there is good reason and good principle why this different 
language is used. en Government is dealing with a dispute relating to a publio 
utility service, various considerations of public policy arise and it is only the Govern- 
ment that is competent to decide whether a reference should be made or not, and 
therefore the Legislature used the very wide expression “expediency.” ‘Expe- 
diency”’ is undoubtedly a question of policy which the Court cannot inquire into, and 
therefore if the Government were to say with regard to a public utility service that 
it is inexpedient to make a reference, it would be the end of the matter. But when 
we come to s. 12(5) where there is conciliation proceedings, where there is a report 
and where an oblization is cast upon Government to peruse thatreport, the Legislature 
did not think it proper, and in our opinion rightly so, to give such wide discretion 
to Government. It limited its disoretion to its satisfaction that there was no case 
for a reference. No question of expediency would arise in such a case. If the 
Government took the view that there was no case whatever on merits, that the 
demands of .the workers were frivolous or vexatious, that merely the time of the 
Industrial Court would be wasted by making the reference, that the decision was a 
foregone one, undoubtedly all these considerations would lead to the Government 
being satisfied that there was no case for a reference. But when Government 
applies its mind to a circumstance extraneous to the industrial dispute, extraneous 
to the case for reference, then Government cannot rely upon the ground of expediency 
and say, “We will refuse to make a reference because we think it is inexpedient.” 
That answer the Legislature has not permitted the Government to give under s. 12(4). 
That answer Government can only give when it deals with the proviso to s. 10(Z). 

Three authorities were referred to by counsel at the Bar and in our opinion none 
of them is of much assistance in deciding the question before us. The first is a judg- 
ment of the Madras High Court in State of Madras v. Swadesamitran Printers’ Labour 
Union. There a petition was made for a mandamus against the State under s. 10 
and the learned trial Judge Mr. Justice Krishnaswami Nayudu made the order. The 
State went in appeal before the learned Chief Justice and Mr. Justice Venkatargma 
Ayyar and the appellate Court, with respect, rightly pointed out that the case fell 
under s. 12 and the simple way to dispose of the matter would be to direct the Govern- 
ment to give reasons for not making a reference as admittedly no reasons had been 
given. That disposed of the matter. Then the learned Judges at page 528 went on 
to give an interpretation to s, 10(Z) and whether “may” should be construed as “shal”. 
In the first place, these observations, with respect, are obier, and in the second place 
we are not concerned to construe the expression ‘‘may” in s. 10(Z), but we are concerned 
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to construe the expression “may” in s. 12(5). Having construed s. 10(1), they go on 
to say (p. 530): 

"|, Section 12(5) gives no room for argument. It says in express and unambiguous language 
that on a consideration of the report of the conciliation officer, the Government may make a 
reference or may refuse to make a reference.” 


If by these words the learned Judges wish to convey that even though Government 
may be satisfied that there is a case for reference there is still a discretion in Govern- 
ment to refuse to make a reference, with very great respect, we are unable to accept 
that construction of the section. 

*Then réliance was placed on a judgment of the Supreme Court in State of Madras 
v. O. P. Sarathy!. There the Supreme Court was construing s. 10(J) and in that 
osse a reference was made by Government and that reference was beipg challenged 
by the appellant before the Supreme Court, and it was in this connection that the 
learne@ Chief Justice says (p. 346): 

“... The Court cannot, therefore, canvass the order of reference closely to see if there was 
any material before the Government to support its conclusion, as if it was a judicial or quasi- 
judicial determination.” 

But these observations, with respect, cannot apply to s. 12(5) where the Legislature 
has made it incumbent upon Government to give reasons. Reliance is also placed 
on another passage (p. 347) : 

“,.. In such cases the Government must have the power, in order to maintain industrial 

pease and production, to set in motion the machinery of settlement with ita sanctions and prohibi- 
tions without stopping to inquire what specific points the contending parties are quarrelling 
about, and it would seriously detract from the usefulness of the statutory machinery to construe 
seotion 10 (1) as denying such power to the Government.” 
Therefore, the Supreme Court was at pains to emphasise the wide powers of Govern- 
ment to refer a d spute under s. 10(1) in the interest of industrial peace. We are now 
being asked to canvass a converse proposition that Government has wide powers 
to refuse a reference in the cause of industrial peace. If the order was made in the 
oause of industrial peace, undoubtedly we would certainly have considered it, but 
neither Mr. Joshi nor Mr. Vimadalal has been able to satisfy us how the cause of 
industrial peace would be supported by Government refusing to refer this dispute 
to adjudication. Tho clear position is that on this refusal on the part of Government 
it would be open to the workers to strike, the strike would not be illegal, although 
we sincerely hope they would not do so. But when the workers go to Government 
armed with the report of an authority under the industrial law and when that authori- 
ty takes the view that the employers are recalcitrant and there is a strong case on 
merits on the side of the workers, it is difficult to understand how the cause of 
Sere peace is advanced by Government refusing to make this reference under 
s. 12(5). 

The final judgment relied on is a judgment of the Patna full bench in Bagaram 
Tulpule v. State of Bihari. There the full bench came to the conclusion that a man- 
damus will not be issued under s. 10(Z) if the case fell under the proviso to s. 10(1) 
because it was left entirely to the discretion of Government whether to make an order 
of reference or not. The Patna High Court took the view that the word “‘inexpedient”’ 
used in the proviso to s. 10(1) was so wide that it conferred a complete discretion 
upon the Government and no mandamus could be issued to control a matter of dis- 
cretion. With respect, we are in entire agreement with the Patna High Court to 
the extent that if the Government were tosay that it would not make a reference under 
the proviso to s. 10(Z) because it was inexpedient, the Court will not control the 
action of the Government by a writ of mandamus. But to say that under no cir- 
cumstance a writ of mandamus can be issued under the proviso to s. 10(7) is in our 
opinion, again with respect, going much too far. If Government were to refuse to 
refer without satisfying the two conditions laid down in the proviso to which we have 
referred, then certainly a mandamus would lie to direct the Government to discharge 
its statutory duty. As we have already pointed out, the discretion conferred upon 


1 [1958] 8. O. R. 334. 2 (1950) I. L. R. 29 Pat, 491. F.B. 
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Government under the proviso to s. 10(1) is not absolute ; it is controlled and limited 
by the two circumstances referred to in the proviso. 

There are cross-objections filed by the workers. of the appellant company, but they 
have not been pressed by Mr. Sule. 

The result is that both the appeals, one by the State and the other by the employers, 
will be dismissed with costs. Cross-objections dismissed with costs. 

Liberty to the respondent’s attorneys to withdraw the sum of Rs. 500 deposited 
in Court. Costs awarded in the cross-objections to be set off against the costs of 


the appeal. 
Appeals gismisseq, 
Attorneys for appellants: Vakil, Dadabhay < & Bharacha: Manilal, Kher, 
Ambalal & Qo. _ 
Attorneys for respondents : Little & Co. : 
° 





Before the Hon'ble Mr. M. O. Ohagla, Ohief Justice, and Mr. Justice Desai. 

M. D. THAKUR v. THE LABOUR APPELLATE TRIBUNAL*. E 
Constitution of India, arts. 226, 227—Industrial Disputes (Appellate Tribunal) Act (XLVIII 
of 1950), Sec. 22—Wrst of certiorari—Hffect of issuing such writ by High Couri— Whether 
High Court acts as Court of appeal—Eercise of jurisdiction by High Court under art. 227—~ 
— Application for retrenchment made by: employers granted by Labour Appellate Triburial— 
High Court on petition by workers quashing order of Tribunal—Application by employees to 
Tribunal for further hearing of application—Tribunal hearing application and substantially 
granting it— Whether Tribunal has jurisdiction to make further order on application. 

The High Court in issuing a writ of certtoraré under art. 226 of the Constitution of Intlia 
does not act as a Court of appeal. It does not substitute its own order on the merits of the’ 
osse for the order which it quashes of the inferior Court or Tribunal. If the order is quashed, 
the inferior Court or Tribunal is left at large to: pass any proper order in the light of the 
decision of the High Court. If, on the other hand, the High Court refuses to interfere on.a 
writ of certiorart and discharges the rule and dismisses the petition, then the order of the 
inferior Court or Tribunal stands and assumes the necessary finality. But whether the 
High Court quashes the order or dismisses the petition, it exercises a limited jurisdiction 
and that jurisdiction under no circumstances oan be comparable to the jurisdiotion exercised 
by the High Court.on the Appellate Side or even in its revisional powers under the Civil 
Procedure Code. 

When the High Court exercises its jurisdiction ander art. 227 of the Constitution of 
of India, it is exercising a supervisory jurisdiction and it has the power not only to quash 
the orders made by these Courts and Tibunals but to ‘pass substantive orders in place of 
the orders it has quashed or set aside. 

Mahomed Usman v. Labour Appellate Tribunal’ and! Overasers of the Poor of Walsall v, 
London and North Western Railway Co.,* referred to. 

The respondents made an application for retrenchment of 142 of their workmen tothe 
Labour Appellate Tribunal under s. 22 of the Industrial Disputes (Appellate Tribunal) Act, 
1950. The Tribunal granted the application. The petitioners, who were employees of the 
respondents, presented a petition to the High Court against this order and the High Court 
quashed the order. Thereafter the respondents applied to the Tribunal that their application 
should be further heard and considered. The Tribunal heard the application and permission 
was granted to retrench 126 of their workmen. The petitioners applied to the High Court 
inter alia for a writ of certiorari to quash the order passed by the Tribunal, contending that 
once the order passed by the Tribunal was quashed by the High Court on a writ of certiorari, 
no further order gould be made on the application by the Tribunal :— 

Held, that all that the High Court did was to quash the order made by the ‘Tribunal 
on the application of the respondents, and that the High Court did not deal with the applica- 
tion, nor did it pass any substantive order on that application, and 

that, therefore, on the order being quashed the application was again at large and the 
Tribunal had jurisdiction to deal with the application when the respondents asked it to 
dispose of the application they had made. 


* Decided, August 18,1956. Special Civil 1 EA 54 Bom. L. R. 518. 
Applioation No. 1507 of 1955. 2 (1878)4 A.C. 30. 
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Ruston & Hornssy (Inp1a) Loren, respondent (No. 2), who were manufacturing 
and assembling oil engines and pumps at a factory situate at Sayani Road, Dadar, 
Bombay, on May 27, 1955, made an application before the Labour Appellate Tribunal 
of India at Bombay (respondent No. 1), under s. 22 of the Industrial Disputes 
(Appellate Tribunal) Act, 1950, for permission. to retrench 142 of their workmen 
on the grountl that they wanted to shift their factory to Chinchwad in Poona in 
order to extend it. On June 16, 1955, respondent No. 1 granted permission to res- 
pondent No. 2 to retrench the employees including one M. D. Thakur (petitioner). 

he petitioner and one Rabello filed a petition in the High Court against the order 
of responfent No. 1 under art. 227 of the Constitution of India. On June 30, 1955, 
Bavdeker and Shah JJ. quashed the order. On July 4, 1955, respondent No 2 
applied to respondent No. 1 that their application should be further heard and 
considered, Respondent No. 1 heard the application and on July 15,°1955, passed 
an ordbr granting permission to respondent No. 2 to terminate the services of the 
petitioner and 125 workmen. i ; 

The petitioner applied to the High Court under arts. 226 and 227 of the Constitu- 
tion of India inter alta for a writ of certiorari or any other appropriate writ, direction 
or order, to quash the order passed by respondent No. 1 on July 15, 1955. 


The petition was heard. 


K. T. Sule, with D. 8S. Nargolkar, for the petitioner. 
P. P. Khambata and N. A. Palkhivala, with Crawford Bayley & Qo., for respondent 
No. 2. 


Çuaara C.J. This is a petition challenging an order passed by the Labour 
Appellate Tribunal granting permission to respondent No. 2 to retrench 126 of 
their workmen. The few facts which lead up to this petition may be stated. On 
May 27, 1955, respondent No. 2 made an application for retrenchment of 142 of 
their workmen to the Labour Appellate Tribunal under s. 22, and the ground put 
forward by them was that they wanted to shift their factory which was in Bombay 
to Chinchwad in Poona as they wanted to extend their factory. The Tribunal 
granted the application. A petition was presented against this order to this Court 
and this Court on June 30, 1955, quashed the order. On July 4, 1955, respondents 
No. 2 applied to the Labour Appellate Tribunal that their application should be 
further heard and considered. The application was heard and permission was 
granted in respect of 126 workmen, and this is the order that is now sought to be 
challenged by this petition. i 

The first ground which is @ novel ground and which has been very ingeniously 
argued by Mr. Sule is that in law once an order has been quashed by the High Court 
on a writ of certiorari, no further order can be made on the application. Itis 
contended that the result of quashing the order is to put an end to all proceedings 
connected with the application on which the order was made; that the record having 
been sent for, the record remains with the High Court and no further action can 
be taken in relation to that record. The argument on the face of it seems a little 
startling, but Mr. Sule has urged that there is high authority for the proposition and 
we must seriously consider it. Before we consider the authority let us be clear in our 
minds as to the nature of a writ of certiorari. It is a high prerogative writ which 
had its origin on historical grounds in England. But the purpose it serves in England 
now is that it enables a superior Court, a Court of record, to correct the orders and 
decisions of inferior Courts and inferior. Tribunals discharging judicial functions. 
If an order is made without jurisdiction or ifa Court or a Tribunal refuses 
to exercise jurisdiction vested in it in law, or if there is an error of law patent on 
the record, the High Court in England by means of the writ of certiorari corrects the 
errors in jurisdiction or in law of inferior Courts and Tribunals. But it is equally 
clear and well established that the superior Court does not act as a Court of appeal. 
It does not substitute its own order on the merits of the case for the order which it 
quashes of the inferior Court or Tribunal, If the order is quashed, the inferior 
Court or Tribunal is left at large to pass a proper order in the light of the deci- 
sion of the High Court. If, on the other hand, the High Court refuses to interfere 
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on a writ of certiorari and discharges the rule and dismisses the petition, then the 
order of an inferior Court or Tribunal stands and assumes the necessary finality. 
But whether the High Court quashes the order or dismisses the petition, it exer- 
cises a limited jurisdiction and that jurisdiction under no circumstance can be com- 
parable to the jurisdiction exercised by the High Court on the Appellate Side or 
even in its revisional powers under the Civil Procedure Code, 

We had occasion to point this out in a decision reported in Mahomed Usman v. 
Labour Appellate Tribunal, There Mr. Justice Shah quashed the order of the 
Labour Appellate Tribunal and remanded the matter to the Tribunal for hearin 
and when the matter came in appeal, Mr. Justice Bhagwati, as he then*was, anf 
myself pointed out that no substantive order can be made by the High Conrt when 
it quashes tha order of a judicial tribunal on a writ of certiorari, and we further pointed 
out that the High Court was not concerned with what would or should happen after 
the order of the Appellate Tribunal was quashed. A further point must béborne 
in mind in coiestion with the power of the High Court to deal with subordinate 
Courts and Tribunals. A very wide aud extensive power is conferred upon the 
High Court under art. 227 of the Constitution, a power which has never been 
exercised and can never be exercised by the High Court in England. When the 
High Court exercises its jurisdiction under art. 227 of the Constitution, it is exercising 
a supervisory jurisdiction, and although it may be loath to interfere lightly with the 
decisions of Courts and Tribunals which are made final by law, it has undoubtedly 
the power not only to quash the orders made by these Courts and Tribunals but to 
pass substantive orders in place of the orders it has quashed or set aside. Therefore 
it is necessary to bear in mind, whenever a case of interference with a decision of a 
Labour Court or Tribunal comes up, whether the High Court is acting in exerqse 
of jurisdiction in respect of a high prerogative writ or is acting under art. 227 of the 
Constitution. 

In the case before us, when the matter came to the High Court, Mr. Justice 
Bavdekar and Mr. Justice Shah obviously dealt with the matter as if it was a writ of 
certiorari and all that they did was to quash the order of the Labour Appellate 
Tribunal. No substantive order was passed by the learned Judges; indeed they 
did not intend to do so because they gave certain directions to the Labour Appellate 
Tribunal as to how the matter should be dealt with. Therefore the learned Judges 
intended that the matter should be finally disposed of by the Labour Appelléte 
Tribunal. Mr. Sule says it was open to the learned Judges to remand the matter 
to the Labour Appellate Tribunal under art. 227, and because they have not done so, 
the Labour Appellate Tribunal had no jurisdiction to deal with the matter. If the 
learned Judges had dealt with the matter under art. 227, undoubtedly they could 
bave passed this order, but as they chose to act under art. 226 and quash the order 
of the Tribunal on a writ of certiorari, in view of our decision in Mahomed Usman 
v. Labour Appellate Tribunal, with respect, they acted correctly and did not give any 
direction for rehearing to the Labour Appellate Tribunal. But it is difficult to 
understand what would be the fate of the application made by respondents No. 2 
if on the order being quashed by the High Court the application did not survive and 
no further effective order could be made on that application. All that the High 
Court did was to quash a particular order made on the application of respondents 
No. 2 by the Labour Appellate Tribunal. The High Court did not deal with the 
application, nor did it pass any substantive order on that application. Therefore, 
on the order being quashed the application was again at large and some effective 
order had to be made by some authority. Therefore, in our opinion, the Labour 
Appellate Tribunal had jurisdiction, indeed it was its duty so to act, to deal with 
the application when respondent No. 2 company asked the Labour Appellate 
Tribunal to dispose of the application it had made, 

The authority on which Mr. Sule relies is an old decision of the English Court 
reported in Overseers of the Poor of Walsall v. London and North Western Railway Co. 
Mr. Sule was frank enough to concede that although this case was noted by several 
authorities both in England and in India it was never cited for the proposition for 
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which he was contending before us. Indeed he had even to concede that although 
he had made researches in all the text books on high prerogative writs, he did net 
come across anywhere a proposition that once an order of a subordinate Court or 
Tribunal had been. quashed, that Court or Tribunal had no jurisdiction to deal further 
with the matter. But he says that the proposition clearly emanates from the decision 
on which he if relying, and if this decision is still good law, then we must follow this 
decision. The decision is of the House of Lords, & very high authority, and we should 
indeed be extremely reluctant to take a different view from the House of Lords on 
a matter which would be much better known to English Judges and Jurists dealing 
with high*prerogative writs than to us here to whom such a writis a foreign growth. 
Before we look at the observations on which reliance is placed we should look at the 
facts in the context of which the House of Lords made certain remarks. The overseers 
of Walsall assessed the property of the respondents at a particular rate. The res- 
ponders disputed that rate and they appealed to the borough quarter sessions and 
the borough quarter sessions ordered that the rate be amended by reduction of the 
amount. The matter went to the Queen’s Bench Division and the Queen’s Bench 
Division discharged the rule for certiorari, which was issued by the Queen’s Bench 
Division and confirmed the order of the borough quarter sessions. From the decision 
of the Queen’s Bench Division an appeal was preferred to the Court of Appeal and 
the Court of Appeal held that it had no jurisdiction to hear the appeal. The matter 
went to the House of Lords who held that the decision of the Queen’s Bench 
Division was subject to appeal, and Lord Penzance says (p. 44) : 

“...But, a8 was well pointed out by the learned counsel forthe Appellants, the certtorart itself 

bringing up the proceedings, independently of the order subsequently made upon it, put an end 
to gll further jurisdiction in the Court of Quarter Sessions to deal with the matter. Therefore 
the Judges of the Queen’s Bench then had the proceeding before them and could either quash 
it or could let it stand; but the magistrates in quarter sessions were then functi oficio; they 
sould no longer deal with the matter either by way of affirming or of quashing the order.” 
This is perfectly, with respect, correct because the Magistrates of the Quarter Sessions 
having made the order and the Queen’s Bench Division having confirmed that order 
by discharging the rule for a writ of certiorari, the Magistrates became functi cfficto. 
Their order having been confirmed, they could not interfere with that order or deal 
with that order as the application of the respondents for reducing the rate had been 
heard and finally disposed of by the Magistrates. It is in this connection and under 
these circumstances that Lord Penzance made these observations, and, as we have 
already stated earlier, that is the true position when the High Court dismisses a 
petition for a writ of certiorari, thereby finally confirming the order challenged. 
Reliance is also placed on the observations of Lord O’Hagan. The learned Law 
Lord says (p. 49) : 

“The ‘order’ is absolute, and all people are bound and expected to obey, it without, as I 
understand, any further intervention from the quarter sessions.’ 

This observation is relied upon for the contention that the High Court having quashed 
the order of the Labour Appellate Tribunal that order cannot be in any way interfer- 
ed with bythe Labour Appellate Tribunal. But the Labour Appellate Tribunal is not 
interfering with the order of the High Court. On the contrary it is respecting that 
order and carrying out its directions. It could only be said of the Labour Appellate 
Tribunal that it was interfering with the order if the High Court had confirmed the 
order and dismissed the petition for a writ of certiorari presented by respondents No. 2 
in the first instance. Therefore, in our opinion, there is no force in that contention 
pup forward by Mr. Sule. 
[The rest of the judgment is not material to the report.] 
Petition dismissed. 
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PROPERTY ACT (XXXI of 1950), S. 108) 
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to civi} Court—Right of Custodian to call for 
information, returns or accounts whether confers 
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—Construction, 

Section 10(2)(t) of the Administration of 
Evacuee Froperty Act, 1950, does not confer 
upon the Custodian the power to recover a 
debt due to an evacuee by a summary process 
without having resort to the civil Courts. He 
cap only recover the debt by going to a civil 
Court, establishing the debt and getting the 
Court to pras a decree in his favour. 

The right conferred upon the Custodfan, 
under s. 10(2){f) of the Administration of 
Evacuee Property Act, 1950, to call upon a 
person to furnish information, returns or 
accounts does not with it the right by 
the CustoCian’s own adjudication to determine 
the Uability of any person in respect of any 
property which is vested in him, 

S. BENJAMIN 0, EBRANIA ABOOBAKER. 
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ADVOCATE Authority to compromise 
suit, 

It is impossible for a member of the Bar to 
do justice to his client and to carry on bis 
profession according to the highest standards 
unless he has the implied authority to do every 
thing in the interest of his client. This 
authority not only consists in putting for- 
ward such argument as he thinks proper, 
but also to settle the client’s litigation if 
he feels that a settlement would be iv the 
interesta of his client and it would be foolish 
to lct the litigation proceed to a judgment. 
This implied authority has also been des- 
cried as an actual authority of counsel or 
an advocate. This authority may be limited 
or restricted or even taken away. If a 
limitation is put upon counsel’s autholity, 
his implied or actual authority disappears 
or is destroyed. In such a case he has only 
an ostensible authority as far as the oe 
side is concerned. When the actual autho- 
rity is destroyed and merely the ostensible 
authority remains, then although the other 
side did not know of the limitation put pia 
the authority of an advocate, the court 
not enforce the settlement when in fact ve 
client had withdrawn or limited the autho- 
rity of his advocate. 

Laxmimas Rancanoppas v. SAVITABAL 
57 Bom.L.R.(O.C.J.)988. 
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The proper procedure with 
Pa o oF serving a notice upon the Advocate 
General and the Attorney General under 
O. XXVII-A of the Civil Procedure Code, 
1908, is that is is not every question of law 
as to the interpretation of the Constitution, 
however frivolous, however vexatious, how- 
ever untenable, that requires the Court to serve 
a notice upon the Advocate General or the 

rney Generel, but it must be a question 
of law as to the interpretation of the Con- 
stitution which must be substantial. 
LéXMIDAS DEVIDAS Vv. MATHURADAS. 
57 Bom.L.R.1118. 


APPEAL di ed from review. 

There is a vital distinction between an 
application for review and an appeal. An 
appeal is a vested right and that right is a 
substantive right. There is no vested right 
in a litigant to prefer an application for review. 
‘Hence when an application for review is filed, 
it is an todependent proceeding which is 
initiated by the litigant. The Court-fees 
which are payable on an application for review 
are the Court-fees which are leviable in law 
on the date when that application for review 
is filed. 

‘SavaLpas MADHAVDAS V. ARATI COTTON MILLS. 
bd 57 Bom.L.R.(O.G.J.)394. 


on Gat Right of, whether a substantive 
t. 
A right of appealisnot ə procedural rigbt. 
It is a substantive right. It is e right vested 
iin the litigant who files the suit. Ana peal is 
a continuation of the suit. When a Thigant 
files a suit, he has the right to continue the 
suit up to the final Court of Appeal. That 
substantive or vested right cannot be taken 
away unless the Legislature expressly intends 
that it should be so taken away. 
REFERENCE UNDER SEC. 5, COURT-FEES ACT. 

57 Bom.L.R.180. 


ARBITRATION ACT (X of 1940), S. 17. 

A dispute regarding rent and termination of 
tenancy in respect of a shop was referred to 
arbitration by the plaintiff, who owned the 
shop, and the defendants to whom it was let 
out for a year. The arbitrators gave their 
award and thereafter the plaintiff made an 
application to the Court of the Civil Judge, 
Junior Division, at Muddebihal, where the 
shop was situated, for a decree in terms of the 
award. The Court treated the application 
as a suit and passed a decree in terms of the 
award of the arbitrators. The plaintiff sought 
to execute the -decree and the defendants 
‘contended that the decree passed by the Court 
was without jurisdiction and that, therefore, 
the darkhast did not lie .— . 

Held, that the decree passed by the Court 
was without jurisdiction and was not capable 
of execution. 

Savavva HANMAPPA D. BABAPPA. 
57 Bom.L.R.261. 


ATTORNEY , right of audience. 

A constituted attorney holding a general 
power-of-attorney has no right of audience 
an Court, as the right of audience does not 
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form part of an “appearance, application or 
act in or to any Court’’ within the meaning of 
the expression in O. ID, r. 1, of the Civi 
Procedure Code, 1908. 

The right of audience in Court, the right to 
address the Court, the right to examine and 
cross-examine witnesses, are all perts of 
pleading with which O. IX of the Civil Proce- 
dure Code, 1908, does not deal at all. It deals 
with a restricted class of acts in connection 
with the litigation in Court and it is with 
regard to that restricted cless of acts that 
O. III of the Code permits regognised agents 
to be appointed. 

ASWIN SHAMBHUPRASAD V. NATIONAL RAYON 

Coren. 57 Bom.L.R.209. 


ATTORNEY GENERAL, proper procedure 
of serving notice upon. See PROCEDURE 
Cope, 1908, O. VII-A. 57 Bom.L.R.1118. 


BANK AND CUSTOMER—Customer having 
current account—Relation of debtor and creditor— 
Issue of pay order by bank at request of ct stomer 
—Failure of bank—Whether customer can claim 
to be preferential creditor in winding up proceed- 
ings of bank. 

e relationship between a banker and its 
customer is that of a debtor and creditor. Any 
amount due by the banker to the customer in 
that relationship cannot be claimed by the 
customer from the bank as a preferential 
creditor if the bank is wound up. A custorrer 
may, however, give certain specific directions 
to the bank and constitute the bank his agent. 
If the bank acts as an agent snd not as a 
debtor, the agency brings about a fiduciary 
relationship between the customer and the 
bank which lasts until the agency is terminated. 
Hence, if the customer gives directions to the 
bank that a certtin amount must be paid to a 
certain person, then till that amount is paid 
pursuant to the directiors of the customer, 
the agency continues, and the bank holds the 
amount not as a debtor of the customer but in 
the capacity of a trustee and the amount 
would be impressed with a trust. The test to 
determine whether any amount is impressed 
with trust is to find out whether the bank is 
entitled to use that amount in the ordinary 
course of its business, whether it belongs to 
its general funds, or whether it is specially 
appropriated for a particular purpose and 
cannot be utilised by the bank for its normal 
ordinary business. 

The claimants, who had a current account 
with a bank, obtained from the bank a pay 
order in favour of a third party on debiti 
its amount to their current account. The ban 
credited the amount in a separate account 
called the C. D. Miscellaneous Pay-slip Issue 
Account. The drawee presented the pay order 
to the bank, who dishonoured it. On the same 
day the bank endec payment. In the 
winding up ptoreedingrs of the bank the claim- 
ants urged that they should rank as preferential 
creditors in respect of the mount of the pay 
order :— 

Held, (1) that as soon as the pay order had 
been delivered to the customer, whatever 
fiduciary relationship there was between them 
came to an end and, there was afterwards 
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no obligation upon the bank to earmark its 
amount and the bank had every right to utilise 
the amount for its ordinary normal business ; 

(2) that the accounts of the bank did not 
indicate that there was any special appropria- 
tion of the amount for any specific purpose, 
but it only showed that the amount continued 
to remain part of the general funds of the 
bank ; 

(8) that the wongful refusal by the bank 
to honour the pay order when presented did 
not make the creditors preferential creditors 
in the liquidatjon proceedings ; 

(4) that, unless the amount of the pay 
order was held in trust, there was nothing to 
justify for the claimants being treated as 
preferential creditors ; 

(5) that, therefore, the claimants were not 
justified in seeking to rank as preferential 
creditors. 

VELJI LaKHAMSEY V. Dr. BANAJI. 
57 Bom.L.R.(0.C.J.) 993. 


BAR COUNGILS ACT (XXXVLNI of 1926), 
S. 9 (2)(a). See LEGAL PRACTITIONERS 
(Fees) Act, 1926, S. 3. 

57 Bom.L.R.(O.G.J.)941. 


BARRISTER-AT-LAW—cenrolled as advocate 
on Original Side of Bombay High Court—Sutt 
filed by such Barrister in Bombay High Court 
to recover fees for appearing, acting and pleading 
for defendant in Bombay Magistrate's Cort 
and Simla High Court—Whether plaintiff 
entitled to maintain suit—Construction of 
word ‘act’ in s. 3 of Act XXI of 1926—Whether 
rules of Bombay Bar Association can be given 
effect in Court of law. 

Section 8 of the Legal Practitioners (Fees) 
Act, 1925, provides that any legal practitioner 
who does not only plead or agrees not only to 
plead ehall be entitled to enter into ẹ contract 
for his fees. If he only pleads, he cannot 
enter into such a contiect, or hevit g entered 
into ope, cannot seek to enforee it by legal 
proceedings; but if he does anything more 
thon pleadirg, he is entitled to sue not only 
for the part of his work which constitutes 
acting in the technical sense but for the entire 
work done by him. 

The word “act”? used in s. 8 of the Legal 
Practitioners (Fees) Act, 1926, must be read in 
the light of s, 2(b) of the Act, and, therefore, 
wherever the word “acts” is found, the words 
“who does not only plead” must be subsituted. 

There is nothing to prevent a barrister 
practising in India in a Court in which the 
dual system, does not exist from entering into a 
contract for his fees or adopting legal proceed- 
ings to enforce such a contract. 

A rule of the Bombay Bar Association 
cannot have the force of law and cannot be 
given effect to in a Court of law. 

A barrister-at-law, enrolled as an advocate 
on the Original Side of the Bombay High 
Court, filed a suit inthe Bombay High Court 
for recovery of his fees from the defendant for 
having appeared, acted and pleaded for him in 
the Chief Presidency Magistrate’s Cowt at 
Bombay and in the Simla High Court. On 
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the question whether the plaintiff, being a 
barrister, was entitled to maintain the suit :— 

Held, that under the Legal Practitioners 
(Fees) Act, 1926, the plaintiff had a right to 
contract for his fees and to enforce his claim 
in Court by appropriate proceedings, 

that the plaintiff was not under a personal 
disability which prevented him from contract- 
ing for his fees or enforcing his claim by 
instituting legal proceedings, andp 9 

that, therefore, the plaintiff's suit was 
maintainable. © 
Gausa v. Vasica. 57 Bom.L.R.(0.C,J.)9@. 


BOMBAY ABKARI ACT (Bom. V Yy 1878), 
S. 10. See BOMBAY ABEKARI ACT, 1878, S. 19. 
57 Bom.L.R.(0.G.J.)29. 


———S. 19. Notification No. 1060%/45 
dated December 16, 1948, issued under s. 19 by 
Government of Bombay—Whether s. 19 empowers 
Government to levy excise duty upon excisable 
article more than once—-Notification to extent 
that it imposed additional duiy on persons whe 
had alr paid duty under s. 19 whether bad— 
First proviso to s. 19A whether affected or modi- 
fied by rules made by Commissioner—Mere fact 
that i re competent to levy a taw whether 
can lead to inference that such power conferred 
upon delegated authority—Definition of word 
in taxing statute whether can be permitted to 
enlarge liability of tan payer or increase power 
of State to taw. 

Section 19 of the Bombay Abkari Act, 1878, 
does not empower the Government to levy 
an excise duty upon an excisable article more 
than once. 

Sections 10 and 19 of the Bombay Abkari 
Act must be read together. 

Once the duty mentioned in s. 19 of the 
Act has been paid, the prohibition contained in 
8. 10 must disappear. In other words, if a 
person who wishes to transport an excisable 
article pays the duty at the rate fixed by 
Government under s. 19, then he has a right to 
transport that excisable article and he cannot 
be faced any further with the prohibition 
contained in s. 10. Therefore the notification 
[No. 10504/ dated December 16, 1948, 
issued by the Government of Bombay, is bad 
to the extent that it conferred upon the 
Provincial Government the right to claim from 
a person (who had already paid the duty under 
8. 19 of the Act at the rate indicated in the 
ae proviso to s. 19A. of the Act), an additional 

uty. 

The first proviso to s. 19A of the Bombay 
ALkmi Act deels with the incidence of taxation, 
the liability of the tax-payer, the rate at which 
the tax-payer is liable to pay the tax, and the 
quantum of the tax; therefore the proviso 
cannot be affected or modified by any rules 
made by the Commissioner. 

The mere fact that the Legislature is com- 
petent to impose a particular type of tax 
cannot lead to the n or inevitable 
inference that that power was conferred upon 
the delegated authority- 

A definition of a word used in a taxing statute 
cannot be permitted to enlarge tbe liability 
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of the tax-payer or to increase the power of 
the State to impose tax. 
S. S. MIRANDA v. THE STATE OF BOMBAY. 

57 Bom.L.R.(O.C.J.) 29. 


—————8. 19Å. See BOMBAY ABKARI ACT, 
1878, S. 19. 57 Bom. L.R. ({O.G.J.) 29. 


BOMBAY AGRICULTURAL DEBTORS 
RELIEF ACT (Bom. XXVII of 1947), 8. 2— 
Civil Procefure Code (Act V of 1908)—Ratsing 
of cocoanutg or fruit trees or betel leaves whether 
included in word ‘agriculture’ used in B.A.D.R. 
Att—Whether application for adjustment of 
debts comprises a suit for redemption of mortgage 
—W het transfer by person whose debts are 
being adjusted and others ts transfer by such 
person 


The raising of cocoanuts or the raising of 
fruit trees or betel leaves is included in the 
word ‘agriculture’ as used in the Bombay 
Agricultural Debtors Relief Act, 1947. 

Even though the effect of any award which 
may be passed upon an application for ad- 
justment of debts of a debtor made under the 

ombay Agricultural Debtors Relief Act, 
1947, may be that the mortgage might go 
upon the passing of the award, the application 
for adjustment of debts does not comprise a 
suitefor redemption of a mortgage. Therefore 
ae rial r. tes the Civil Procedure Code, 
1908, no application, and it is not necessary 
to make the other transferors parties to the 
application. 

Where there is a transfer by a person whose 
debts are being adjusted under the Bombay 
Agricultural Debtors Relief Act, 1947, and 
others, it is stilla transfer by a person whose 
debts are being adjusted. 
TARABAI TUKARAM 0. Govinp. 
57 Bom.L.R.1101. 


me, 4, Bombay Agricultural Debtors 
Relief Rules, 1947, r. 4—Creditor’s application 
under s. 4 sent to Court by registerea post on 
July 31, 1947—Application reaching Court 
on August, 1, 1947—Application whether within 
time. 

A creditor sent an application under s. 4 
of the Bombay Agricultural Debtors Relief Act, 
1947, by registered poss to the Court on July 
31, 1941. The application reached the Court 
on August 1, 1947. On the question whether 
the application was in time :— 

Held, that r. 4 of the Bombay Agricultural 
Debtors Relief Rules, 1947, constitutes a 
clear authority to the applicant to present 
an application through registered post, and 
inasmuch as the applicant is authorised to 
exercise that particular mode of presentation, 
the post office is constituted the agent of the 
Cougt and the office receives the application 
from the applicant on behalf of the Court and, 
therefore, the application made by the creditor 
was in time. ° 
HANGAMABAI U. ZAMSING DEOBING. 

57 Bom.L.R.(F.B.)875. 


————S. 24. Oreditor for purposes of 8. 24 
and jor adjusting debts, who ss—Wheiher such 
person is the ultimate transferee in possession of 
Property or his transferor. 
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The petitioner sold some property to a 
certain person, who in turn sold it to opponert 
No. 1. Opponent No. 1 executed a deed of 
gift in respect of this property in favour of 
opponent No. 2. By another transacıion of 
ostensible sale, the petitioner executed a sale 
in favour of opponent No. 1’s husband. On 
the death of her husband, opponent No. 1 
succeeded to his property as his heir and 
opponent No. 1 transferred the property, sold 
to her husband, by deed of gift to opponent 
No. 2. The petitioner thereafter filed an 
application under the Bombay Agricultural 
Debtors Relief Act, 1947, for the adjustment 
of his debts, challenging the aforesaid trans- 
actions of sale contending that they were 
mortgages and praying for possession of the 
property from opponent No. 2 after liquidating 
the mortgage debt. Notice was served upon 
opponent No. 2, but he failed to appear and 
the trial Court held that both the transactions 
were mortgages and made an award on that 
basis. ponent No. 1 applied to the Court 
under s. 86(2) of the Act to set aside the award 
on the ground that it was an ex-parte award :— 

Held, that opponent No. 1 was not entitled 
to challenge the award as she was not a creditor 
within the meaning of the Bombay Agricultral 
Debtors Relief Act. 

The creditor for the purposes of s. 24 of 
the Bombay Agricul Debtors Relief Act, 
1947, and for the purpose of adjusting the 
mortgage debt is the ultimate transferee who 
is in possession of the property. 

The challenge thet is made under s. 24 of 
the Bombay Agricultural Debtors Relief Act 
to a particular transaction is in order to enable 
the debtor to get possession of the property 
after paying the mortgage debt, if any is 
ascertained to be due by him. Therefore, the 
person with whom the debtor is concerned is 
the person in possession of the property. It 
is that person who can be called upon by the 
Court to hand over possession to the debtor 
and it is that person to whom the debtor would 
be liable to pay any debt ascertained to be 
due at the foot of the mortgage. 

SeermanG MAROTI Y, TANUBAL. 
57 Bom.L.R. 418. 


——_——S. 36(2). See BOMBAY AGRICULTURAL 
DEBTORS RELEF Act, 1947, S. 24. 
57 Bom.L.R. 418. 


BOMBAY AGRICULTURAL’ DEBTORS 
RELIEF RULES, 1947, R. 4. See BOMBAY 
AGRICULTURAL Duwustors RELEF Act, 1947, 
S. 4 57 Bom.L.R.(F.B.)875. 


BOMBAY AGRICULTURAL PRODUCE 
MARKETS ACT (Bom. XXII of 1939), 
8. 4A. Constitution of India, arts. 10(1)(£) and (g), 
31, 304(b). 301, 14—Whether Act infringes arts. 
10(1) (f) and (g), 31 and 304(b}—Applicability 
of proviso to 8. 44(2)—Restriction imposed upon 
right guaranteed unaer art. 19 whether reasonable 
or not, how to be judged—Derrivation of property 
within art. 31 whether must be direct conse- 
ence of legislation impugned—Whether Part 
of Constitution deals with freedom of trade 

or freedom of individual to carry on business— 
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Whether open to party to challenge legislation 
on ground of contravention of Part IIT that 
it impairs the rights of other citizens but does 
not affect him—Construction of statute—Whether 
in consiruing a section or proviso the Court can 
take into consideration the object of the Act and 
circumstances leading to passing of Act. 

The Bombay Agricultural Produce Markets 
Act, 1989, does not violate the provisions of 
art. 10(1)(f) and (g), or art. 81 or art. 804(b) 
read with art. 301, of the Constitution of India. 
By-law 35 made under s. 27 of the Bombay 
Agricultural @roduce Markets Act, 1989, 
does not infringe the provisions of art. 14 of 
the Constitution. 

The proviso to s. 4A(2) of the Bombay 
Agricultural Produce Markets Act, 1989, deals 
with the situntion that would arise on the 
passing of the Bombay Agricultural Produce 
Markets (Amendment) Act, 1954, and it only 
deals with that situation and not with the 
situation that may arise from time to time. 
Therefore when the amending Act of 1954 
was passed it was obligatory upon Government 
to legalize the position of market yards which 
had already comeinto existence under r. 51 
of the Act, and in order to avoid any difficulties 
the Legislature provided that for the interim 
period the market yards which bad already 
existed should be declared to be the g cipal 
market yards and the sub-market yards. But 
the proviso is not intended to deal with situa- 
tions that may arise in future or after the 
temporary situation arising from the amending 
Act of 1954 had been dealt with. 

In construing a section or a proviso the 
Court must take into consideration the object 
of the Act and even in certain cases tre clr- 
cumstances which led to the passing of a 
particular legislation. 

Notification No. PMA 7854/C issued by the 
Development Department on October 13, 
1954, is not ulira vires of the Bombay Agricul- 
tural Produce Markets Act, 1939. 

When a restriction is imposed upon the right 
of the citizen guaranteed to him under art. 19 
of the Constitution of India, it is for the State 
to justify that restriction. But whether a 
restriction is reasonable or not must ke judged 
not in skstract bur in the context of the times 
and in the context of social needs and social 
urges. A restriction which may be unreasonable 
at a particular juncture of time may be rea- 
sonable at a different point of time, and 
therefore there is no absolute yard stick by 
which ore can test as to whether a restriction 
is reasonable or not. 

Before a person can complain of deprivation 
of property within the meaning of art. 81 of 
the Constitution of India and can urge that the 
deprivation is illegal because it is without 
compensation, the deprivation must be direct 
and not an indirect or incidental consequence 
of legislation. 

Part XIII of the Constitution of India 
essentially deals with the free passage of persons 
and goods throughout the territory of India. 
What is emphasised is the freedom of trade 
and not the Freedom of the individual to carry 
on his business. If an individual is prevented 
from sending his goods across the State or 
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even if he is prevented from sending his goods. 
from one part of the State to another, he may 
come to Court and complain of an infringement 
of art. 801 read with art. 304(b) of the Constitu~ 
tion. But when the complain? is with 1epard 
to the right of an individuel to carry or business 
unrelated to the question of passage of goods. 
or irrespective of the question of the passage 
of goods, then the proper article which he 
can invoke is art. 19(1)(g) and nowthe prow- 
sions of art. 801 read with art. 804(b). 
If a party challenges a legislation on the 
ground of contravention of Part II of the 

onstitution of India, then he must satisfy 
the Court that some fundamental eéght to 
which he can Jay claim has been impaired or 
has been threatened by the legislation. It 
is not open ordinarily to a party to challenge 
legislation on the ground that it impairs the 
fundamental rights of other citizens although 
it does not in any way constitute a threat to 
his own. There is one exception to this 
principle. A successful challenge to any part 
of a statute may result in the Court holding 
that the whole statute is ultra vires of the Act. 
and therefore if a petitioner comes to the Court 
contending that his fundamental right has 
been violated, he can challenge other parts of 
the statute which do not directly affect hip if 
by that challenge he can bring about a position. 
whereby the Court would hold tbat the whole 
legislation was void because in getting the 
whole Act set aside he is saving a threat to 
himself. But where a provision which does 
not affect him is severable and a successful 
challenge to that provision will not result in 
the whole Act being held void, it is not open 
to the petitioner to make a grievance of a 
violation of a fundamental right which does not 
affect him. 

If absolute power is conferred upon Govern- 
ment, then that power can be exercised and 
the Government is not bound to give reasons 
and lain motives why the power was 
exerci The Court will hold that there was 
no exercise of power conferred by a statute 
if that exercise was a fraud upon the law, and 
therefore short of a plea of fraud the exercise 
of the power conferred by statute cannot be 
objected to on vague grounds that the Govern- 
ment has acted arbitrarily and capriciously. 
BAPUBHAI RATANCHAND V. STATE OF BOMBAY. 

57 Bom.L.R.892, 


——————_ 8. 27. See BOMBAY AGRICULTUBLAL 
Propucs MARKETS AOT, 8. 4A. 
57 Bom.L.R.892. 


ROMBAY BAR ASSOCIATION RULES, 
R. 19. 

A rule of the Bombay Bar Associgtion 
cannot have the force of law and cannot te 
iven effect to in a Court of law. 

AUBA v. Vasica. 57 Bom.L.R.(O.C.J.)941. 


BOMBAY CITY LAND REVENUE ACT 
(Bom. IT of 1875), S. 8—Collector of Rembay— 
Power to assessmeni—Fcras lands—Foras 
Act (VI of 1851)—Acquisition ty Government-— 
Land Acquisition Act (VI cf 1875), See. 8— 
Lands Acquisition Act (I of 1894), Sec. 16— 
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Subsequent sale cf lands to private purchaser— 
Leoy of assessment on such lands—Crewn 
Grants Act (XV of 1895), Sec. 3—Transfer of 
Property Act grd 1852), Sec. 8—Grant of 
lands by drom and by Subject—Construction. 

The lands in dispute were originally Foras 
lands, governed by Bombay Act VI of 1851. 
Between the years 1864 and 1867 they were 

uired by Government under the Land 

cquisitioft Act, 1857, for the purpose of a 
railway. Not having been required for the 
railway, Chey were sold by Government in 
T988 to purchasers as tenants, who conveyed 
them in trust to the plaintiffs. In 1942, the 
Collect#r of Bombay, acting under s. 8 of the 
Bombay City Land Revenue Act, 1876, and 
treating the plaintiffs as superior holders, 
issued notices to the plaintiffs proposing to 
lewy assessment on the lands at rates provided 
by the Act. The plaintiffs having sued for a 
declaration that the Collector had no right to 
levy the assessment on the lands, the High 
Court held that the Government had no right 
to levy any assessment on the lands even 
within the limits prescribed by the Foras Act, 
and that on transfer of the lands by Govern- 
ment to purchasers they got the lands as 
revenue-free lands. On appeal— 

@feld, (1) that though the language of s. 8 of 
the Bombay City Land Revenue Act would 
more appropriately apply when the dispute was 
about the quantum of assessment, the right 
to levy it not being itself controverted, it was 
o to the hi holder to plead and prove 
that the State no right to levy any assess- 
ment, and that the burden lay heavily on the 
person who pleaded a limitation on the right 
of the State, to clearly and unequivocally 
establish it ; 

(2) that the true import of 8.2 of the Foras 
Act unmistakably was that while, on the one 
hand, the right of the Government to 1ecover 
the assessment was saved, it was, on the other 
hand, limited to the amount then payable by 
the occupants ; 

(8) that therefore the plaintiffs had acquired 
the specific right to hold the lands on pay- 
ment of assessment not exceeding what was 
then payable; 

(4) that the effect of the land acquisition 
proceedings was only to extinguish the rights 
of the occupants in the lands and to vest them 
absolutely in the Government, that the right 
of the latter to levy assessment was not the 
subject-matter of those proceedings, and that 
if ufter the award the lands were not assessed 
to revenue it was because there could be no 
question of the Government levying assessment 
on its own lands ; 

5) thats. 3 of the Crown Grants Act, 1895, 
cobstrued in the light of the preamble to the 
Act, had no bearing on the rights of the parties; 

(6) that far from exempting the lands from 
liability to be assessed to revenue the docu- 
ment of sale expressly subjected the purchasers 
to it: 

(7) that as the tenure under which the 
lands were originally held had become extin- 
gyished as a result of the land acquisition 
proceedings, it was incapable of coming back 
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to life when the lands were sold by Government 
to purchasers ; 

(8) that the right of the Collector to levy 
assessment under s. 8 of the Bombay City Land 
Revenue Act was not limited by any rights 
in the plaintiffs. # 

When the Government acquires lands under 
the provisions of the Land Acquisition Act, 
it must be for a public purpose, and with a 
view to put them to that purpose, the Govern- 
ment acquires the sum total of all private 
interests subsisting in them. If the Govern- 
ment has itself an interest in the land, it bas 
only to acquire the other interests outstanding 
in them, so that it might be in a position to 
pass it on absolutely for public user. 

When Government possesses an interest in 
land which isthe subject of acquisition under 
the Act, that interest itself is outside such 
acquisition, because there can be no question of 
Government acquiring what is ite own. An 
investigation into the nature and value will 
no doubt be necessary for determining the 
compensation payable for the interest outstand- 
ing in the claimants, but that would not make 
it the subject of acquisition. 

The word “encumbrance” in s. 16 of the 
Land Acquisition Act, 1894, can only mean 
interests in respect of which a compensation 
was made unders. 11, or could have been made. 
It cannot include the right of Government to 
levy assessment on the Jands, 

The scope of s. 3 of the Crown Grants Act, 
1895, is that it saves “provisions, restrictions, 
conditions and limitations over” which would 
be bad under the provisions of the Transfer 
of Property Act, such as conditions in restraint 
of alienations or enjoyment repugnant to the 
nature of the estate, limitations offending the 
rule against perpetuities and the like. 

An absolute sale of lands by the Government 
does not ipso facto confer on the purchaser 
a right to hold the lands free of revenue. 

Whereas the transferee from a subject 
acquires, unless the contrary appears, al] the 
rights which the transferee has in the property, 
as enacted in s. 8 of the Transfer of Property 
Act, 1882, a grantee from the Crown gets only 
what is granted by the deed, and nothing passes 
by implication. But when the grant is embo- 
died in a deed the question ultimately reduces 
itself to a determination of what was granted 
thereunder. What the Court has to do is to 
ascertain the intention of the grantor from 
the words of the document and as the same 
words cannot be susceptible of two different 
meanings, it makes no difference whether they 
occur in a grant from the Crown or by the 
subject. Tf the words used in ẹ grant by the 
subject would be effective to pass an interest, 
then those words must equally be effective to 
pass the same interest when they occur in a 
Crown grant. 

COLLECTOR OF BOMBAY V. NUSSERWANJI 
Mister. 57 Bom.L.R.(S.C.)723. 


———8. il. See Bompay Crry LAND 
REVENUE Acr, 1875, S. 18. 
57 Bom.L.R.(0.C.J.)345. 
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BOMBAY CITY LAND REVENUE ACT— 
S. 13—Revenue Recovery Act (I of 
1890), Sec. 5—Bombay Land Revenue Code 
(Bom. V of '1879), sa. 187—Constitution of 
Indta, arts. 13, 14, 372(1}—Centractual debt 
due to Government-—Sum payable by debir 
recoverable under agreement as arrears of land 
revenue—Default in payment by debtor— 
Collector issuing warrant of attachment against 
debtor's property under 8. 13 of B.C.E 
and ing notice of sale Petitioners, creditors 
of debin, cbtaining decree of Gor rt and warrant 
of attachment and sale against property of debtor 
attached by Collector—-Whether Collector entitled 
to sell property of debtor—Praclice—Claim made 
by State for pgyment of its debts in priority to 
t of judgmint-crediter, practice to be followed 
by emecuting Courts in such case—Eapression 
“recoverable” in s. 5 of Revenue Recovery Act, 
1890, meaning and application of— Contracting 
parties whether can affect rights of third parties not 
parties to contract—Common law—Principle of 
Common law regarding State’s priority of debis 
over competing creditors whether preserved under 
Constitution of India—Whether such law in- 
consistent with fundamental rights embodied 
tn Constitution. 


Under an agreement the Government of 
Bombay agreed to advance a certain sum to a 
Company for a stated period. The advance 
was guaranteed by the directors of the Com- 
pany, including the respondent, and the extent 
of his guarantee was specified. Under the 
agreement the respondent along with the other 
directors of the Company agreed that the 
sum payable by them was recoverable by 
Government as arrears of land revenue. There 
was default in payment of the amount and 
the Secretary to Government requested the 
Collector of Bombay to recover a certain 
amount from the respondent. The Collector 
issued a warrant of attachment against three 
immovable properties of the respondent under 
8. 18 of the Bombay City Land-Revenue Act, 
1876, and thereafter gave notice of the date of 
the sale of the properties by public auction. 
The petitioners filed a petition challenging the 
attachment levied by the Collector and request- 
ing the Court to prevent the Collector from 
selling the properties under attachment. The 
petition was filed under the following circum- 
stances. The petitioners had advanced a sum 
of money to the aforesaid Company and the 
respondent had guaranteed this loan. The 
petitioners filed a suit in the High Court to 
realise this loan and a consent decree was 
passed in the suit whereby the respondent along 
with the other directors of the Company made 
himself liable to pay the decretal amount. 
The petitioners in execution of the decree 
obtained from the High Court a warrant of 
attachment of the selfsame three immovable 
properties of the respondent and this was 
followed up by a warrant of sale of the proper- 
ties. The petitioners made an ev parte 
application for stay of sale by the Collector, 
but this was refused by the trial Judge who 
issued an injunction against the Collector 
restraining him from getting the sale con- 
firmed : 


Held, that it was only the High Court that 
had authority to sell the respondent’s properties 
as a consequence of the properties being 
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BOMBAY CITY LAND REVENUE 
ACT, S. 13—(Contd.) 


attached by the petitioners by order of the 
Court, 

that the Collector could not disturb that 
attachment nor could he take the properties 
out of the custody of the Cort, » 

that, therefore, the Collector could not 
proceed with the confirmation of the sale, and 


that the proper procedure for Government to 
follow would be to make an application to the 
executing Court for payment of fhe amount 
due to it in priority to the debt of the petition- 
ners. 

Where a claim is made by the State in cafes 
like this for payment of the amount due to 
it in priority to the debt of a judgment ®reditor, 
the practice which should be followed is 
that notices must be given by the executing 
Court to all parties concerned. If the debt 
is undisputed or indisputable, the Court ewill 
allow the claim ofthe State. If not, the Court 
will have to adjudicate upon the debt claimed 
by the State. If the claim requires an ela- 
borate and lengthy investigation, the Court 
may refer the State to a suit, and pending the 
disposal of the suit the Court may safeguard 
the property or the sale proceeds of the 
property. R 

Once a valid order of attachment has been 
made by a civil Court, the revenue authority 
has no right to sell the property in enforcement 
of its own attachment so long as the attach- 
ment of the civil Court continues, unless a case 
falls under s. 11 of the Bombay City Land 
Revenue Act, 1876. The property must be 
sold by the Court and it is only in execution 

proceedings in the civil Court that the question 
of the right of the State to claim its debts 
in priority to those of the judgment-creditor 
can arise and can be decided and determined. 

The expression “recoverable” in s. 5 of the 
Revenue Recovery Act, 1890, mesns the right 
to recover. Whether the right to recover a 
sum arises out of statute or out of contract, 8. 5 
of the Act is equally applicable. 

It is not open either to private parties or 
even to the State contracting with a private 
party to deprive a third party of his rights 
under the law. That is the function only of 
the Legislature and it is only the Legislature 
that can affect or prejudice the rights of third 
parties. The doctrine that parties sui juris 
can. contract to do or perform anything subject 
oe its not being against public policy cannot 

ly to the contracting parties affecting the 
na ts of third parties who are not parties to 
the contract. 

The principle of Common law of England 
that the State has priority over all competing 
creditors if the debts are of the same quality, 
which law was in force in India immediately 
before the commencement of the Constitusion 
of India, has been preserved under art. 872(1) 
of the Constitution. 

The Common law of England with regard to 
priority of debts due to the State is not in 

way inconsistent with the fundamental 
rights embodied in Part ITI of the Constitution 
of India. 
BANE OF InvIA V. BOWMAN. 
57 Bom. "L.R(O. G.J.) 345. 


1955.] 


‘BOMBAY CO-OPERATIVE SOCIETIES 
ACT (Bom. VII of 1925), S. 7—Co-operative 
Sociely—Resolution restricting its membership— 
Registrar sanctioning the resolution—Validity 
of resolution. 

There was a co-operative society known 
as the Ahmedabad Majoor Sahkari Bank Ltd. 
At first itg menfbership was open to all textile 
-workers resid in the city of Ahmedabad 
or the district of Ahmedabad. At a later date 
‘the society amended one of its bye-laws, by 
which the membership was limited only to 
those textile workers who were members of the 
Majoor Mahajan Sangh, a trade union function- 
ing in ABmedabad. The amendment was 
daly sanctioned. The petitioner, who 
originally was a member of the society but was 
excludeg from its membership by the amend- 
ment, appealed to Government but failed. He 
next applied to the High Court to quash the 
order of the Registrar sanctioning the amend- 
ment, or in the alternative to compel the 
‘Registrar to refer the dispute existing between 
the petitioner and the society to arbitration 
under s. 54 of the Co-operative Societies Act. 

Held, (1) that there was nothing in s. 7 
of the Act to prevent the society amending 
its bye-law by restricting its membership nor 
was there anything in s. 16 to prevent the 
Registrar from giving his approval to the 
amendment passed by the society ; 

(2) that there was no dispute between the 
petitioner and the society which could be 
referred to arbitration under s. 54 of the Act. 

Section 7(1) (b) of the Bombay Co-operative 
Societies Act does not require that all the mem- 
‘bers of a particular occupation should be 
members of a co-operative society. The 
‘prohibition is against permitting persons of 
another occupation from joining the society. 
It would be open to the textile workers of a 
particular mill to start a co-operative society 
of their own. All that is required is that no 
person should be allowed to become a member 
who does not reside in the same town or village 
as the members who originally belonged to 
the society at the time of registration or who 
should not be carrying on the same occupation 
‘as the members who originally did at the time 
of registration. 

The reference contemplated by s. 54 of 
the Act must be a reference where there is 
-dispute which is capable of adjudication and 
ithe resulting award is capable of being 
enforced. 

KESHAVLAL KALIDAS V, STATE OF BOMBAY, 
57 Bom.L.R.220. 


m 16, See BOMBAY CO-OPERATIVE 
Socrerms Act, S. 7. 57 Bom.L.R.220. 


mS, 54. See BOMBAY CO-OPERATIVE 
SOCIETIES Act, S. 7. 57 Bom.L.R.220. 


BOMBAY FINANCE ACT (Bom. II of 
1932), S. 22—Bombay Municipal Boroughs 
Act (Bom. XVII of 1925), Secs. 73, 3(2 

Meaning of word ‘tenement’ in second proviso 
to 8. 22 of Act U of 1932—Parts of building 
Suilt on plot purchased as single plot and owned 
separately but constructed from joint funds— 
Building having common terrace and common 
passage—Each. part of building separately 
assessed to property tax—Whether urban im- 
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BOMBAY FINANCE ACT—(Conid.) 


movable property tax could be assessed on annual 
letting value of[building as awhole—Construction, 

The word “tenement” in the second proviso 
to s. 22 of the Bombay Finance Act, 1982, 
means a house, apartment, suite of rooms or 
a room, which is separately owned or which is 
occupied as a separate unit. 

The question whether different tenements 
do or do not form one building is a question of 
fact, which must be decided in each case on 
its own facts, If three buildings are put up 
at the same time on three adjoining plots by 
three different persons, they would not con- 
stitute one building, merely becguse they were 
constructed at the same time or because they 
have common dividing walls. On the other 
hand, if a building is constructed ona plot 
originally owned by one person, occupied as 
one unit and taxed on that basis, it would not 
cease to be one building, merely because it 


‘is subsequently partitioned or because a part 


of it is sold and separately owned. 

The plaintiffs were owners of three properties 
which formed parts of one building which 
was built on a plot of Jand purchased as a 
single plot. The three properties were also 
constructed as one unit at the same time from 
joint funds. The building had one common 
terrace with denarcating lines and a portion 
in front of it was kept joint for use as a common 

. Each property which consisted of 
a ground floor, two upper floors and a separate 
stair-case was separately owned and separately 
assessed to property tax by the Municipality. 
The Municipality claimed the urban immovable 
property tax from the owners of the three 
properties at the higher rate of 74 per cent. 
on the total annual letting value of all the 
three properties. On the question whether 
the three properties were three buildings or 
whether they were three tenements in one 
building within the meaning of the second 
proviso to s. 22 of the Bombay Finance Act, 
1982 :— 

Held, that, on the facts, the three properties 
must be regarded as three tenements in one 
building, and 

that, therefore under the second proviso to 
8. 22 of the Act the urban immovable property 
tax could be assessed on the annual letting 
value of the building as a whole. 

STATE oF BOMBAY 0. NAGINDAS MANEELAL. 
57 Bom.L.R.913. 


. 22. See Income-rax ACT, 1922, 
S. 9(2). 57 Bom.L.R.73. 


———-S. 24AA. See INCOME-TAX ACT, 
1922, S. 9(2). 57 Bom.L.R.. 73. 


BOMBAY HARIJAN TEMPLE ENTRY 
ACT (Bom. XXXV of 1947), S. 4—Whether 
word ‘prevent’ in s. 4(1) denotes use or threat 


of physical force—Strong and loud words 


resulting in Harijan getting out of temple 
whether constitutes offence under s. 4. 

The word ‘prevent’ in s. 4(1) of the Bombay 
Harijan Temple Entry Act, 1947, does not 
necessarily denote the use of physical force or 
a threat of physical force. Therefore where 
the use of strong and loud words actually 
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ACT, S. 4—(Concid.) 


results in a Harijan getting out of the temple 
without obtaining the darshan of the deity, 
that itself must be regarded as constituting an 
offence within the meaning of s. 4 of the Act. 
In construing the provisons of the Bombay 
Harijan Temple Entry Act, 1047, and in 
administering them, Courts must take judicial 
notice of the position that unfortunately 
prevails in many places in the Hindu com- 
munity today. A MHarijan who seeks to 
exercise his rights is normally dident and 
would not be expected to be aggressive in 
the assertione of these rights. Hindus who 
out of ignorance seek to obstruct the exercise 
of these rights would normally be conscious 
that it would be unnecessary to use force or to 
threaten the use of force in order to prevent 
the exercise of such rights by a Harijan fesause 
they know too well the diffidence and weak- 
nesses from which the Hazijans suffer. If it 
is held that, in order to bring an offerder to 
book under s. 4 of the Act, it must always and 
in every case be shown that the accused has 
used physical force or threatened the use of 
physical force, s. 4 may be rendered nugatory 
altogether. 
STATE v. Kanu DHARMA PATIL. 
57 Bom. L.R. 524. 


BOMBAY HINDU DIVORCE ACT (Bom. 
XXII of 1947), S. 3(2)—Bombay Prevention 
of Hindu Bigamous Marriages Act (Bom. XXV 
of 1946 uit by plaintiff wife for divorce 
under s. 3(2) of Act XXII of 1947—Plaintiff 
living and cohabiting with husband for ten 
years after his second marriage—Whether con- 
donation of alleged matrimonial offence by 
plaintliff—Applicability of doctrine of con- 
donation. 


The doctrine of condonation has no appli- 
eation to the ground for divorce enacted by 
8. 3(2) of the Bombay Hindu Divorce Act, 
1947. 

The rule laid down in s. 8(2) of the Act 
enacts a clear and distinct ground founded on 
the status of the parties and not on any matri- 
monia] offence. 

It is only in case of marital injuries 
which can Pe obliterated and where status 
quo ante can be restored that the doctrine of 
condonation can operate as a bar to a decree 
for dissolution of marriage. 
CHANDRABHAGABAL RAJARAM v. RAJARAM. 

57 Bom.L.R.(O.C.J.)946. 


S. 5—Civil Procedure Code (Act V 
of 1908), Sec. 20--Marvriage solemnised in 
Madhya Pradesh—Wife resident in Bombay 
State before marriage and husband always 
resident in Madhya Pradesh—Application by 
wife to District Court at Dhulia for leave tu 
file suit for divorce—District Court whether 
competent to grant such leave—-Whether marriage 
between parlies could claim protection under 
Act—Plea of dual domicile in relation to ap- 
plication of laws passed by different States 
whether permissible. 

When s. 5(3) of the Bombay Bindu Divorce 
Act, 1947, provides for the granting of leave 
to the plaintiff to sue at the place chosen by 
him or her, it postulates that the Court where 
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BOMBAY HINDU DIVORCE ACT, 
S. 5—(Gontd.) . 
the suit is intended or proposed to be filed 
has jurisdiction to deal with the merits of the 
dispute. In other words, Courts that are 
contemplated by s. 5 for the purpose of in- 
stitution of suits under this Act must have 
inherent jurisdiction to deal with the disputes 
themselves; they must have inherent juris- 
diction to pass appropriate orders and give 
effect to the several provisions of the Agt.- 
Where it appears that the substafitive provi- 
sions of the Act do not apply to the marriage 
between the parties, it is no good invoking 
s. 5(3) and relying upon the literal constructfon 
of its provisions for the purpose of obtaining 
leave to bring a suit which must Sbviously 
be regarded as an infructuous and entirely 
misconceived suit. 

The parties to a marriage, who were Hindus, 
solemnised their marriage in Madhya Pradesh.. 
The plaintiff wife, before her marriage was 
a resident in the Bombay State and her husband, 
the defendant, was a resident of Madhya 
Pradesh. The plaintiff and the defendant 
separated soon after their marriage and the 

laintiff appHed to the District Judge at 
Phulia under s. 5(3) of the Bombay du 
Divorce Act, 1947, for leave to sue the 
defendant for divorce on certain grounds. 
The defendant contended that as he dids not 
reside or had never resided in the Bombay 
State, he was not governed by the provisions. 
of the Act and the Court had, therefore, no 
jurisdiction to entertain the suit. The District 
Judge held that the marriage between the 
plaintiff and the defendant was outside the 
provisions of the Act and that the plaintiff 
was not entitled to claim any rélief under the 
Act and he, therefore, refused to give leave 
to the plaintiff to sue the defendant :— 

Held, that the marriage between the plaintiff 
and the defendant could not claim the pro- 
tection of the Bombay Hindu Divorce Act, 
1947, and the Court at Dhulia had no juris- 
diction to grant relief on the merits of the 
claim made by the plaintiff and that, therefore, 
the District Judge was right in refusing to 
grant leave to the plaintiff under s. 5(3) of 
the Act to sue the defendant. 

Whether or not the Constitution of India 
permits a plea of dual citizenship and dual 
domicile to be raised, in dealing with questions. 
of the application of laws passed by different 
States it would be permissible to take resort 
to the theory of domicile, though the different 
domicile to which resort would be taken may,, 
in a sense, be fictitious. 

KAMLABAI V. DEVRAM SONA 
57 Bom.L.R.568.. 


———_S. 8— Judicial separation—Decree to 
wife—Alimony to wife—Charge on husbgnd’s 
property lying outside jurisdiction of Court. 

A Court competent to hear a suit under the 
Bombay Hindu Divorce Act, 1947, has juris- 
diction to place a charge on the husband’s 
property for securing the amount awarded to 
the wife for her maintenance and support 
whether the property is situated within its. 
jurisdiction or outside it. 

AMBALAL KASHIRAM 0. SHARADAGAVRI. 
57 Bom.L.R.199. 


t 
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BOMBAY INDUSTRIAL DISPUTES 

ACT (Bom. XXV of 1938), S. 2(3). See 

Co-OFERATIVE SOCIETES Act, 1912, S. 68. 
57 Bom.L.R.1097. 


BOMBAY INDUSTRIAL RELATIONS 
ACT (Bom. XI of 1947), S. 2(3). See Co- 
OPERATIVA SoctetrEs Acr, 1912, S. 68. 

57 Bom.L.R.1097. 


——§—S. 27A. See BOMBAY INDUSTRIAL 
RELATIONS Act, 1947,5. 42. 57 Bom.L.R.456. 


+ š 
S. 32. See BOMBAY [INDUSTRIAL 
RELATIONPACT, 1947,5. 42. 57 Bom.L.R.456. 
e 


~S. 33. See BOMBAY [INDUSTRIAL 
` RELATIQNS Act, 1947,S. 42. 57 Bom.L.R.456. 


—-—S. 42—Constitution of India, art 227— 
Application to Labour Court by individual 
empjoyees of mill company for compensation 
under 3. 42(4)—Application fer same redress 
made to Labour Court by representative union 
under same section pending application made 
by individual employees—Compromise arrived 
at between mil company and representative 
union and order passed by Labour ‘Court under 
s$. 115A in terms of compromise—Whether 
compromise binding upon employees, not members 
of union, who had made independent application 
to: abour Court—Scheme of ss. 274, 32 & 
33—Labour legislation interpreted by High 
Court—Labour Tribunals in State of Bombay 
to accept as correct such i ion. 

Certain employees of a mill company ap- 
plied to the Labour Court under s. 42(4) of 
the Bombay Industrial Relations Act, 1946, 
in respect of their compensation for being 
played off. During the pendency of this 
application the representative union, which 
was a registered union, also applied to the 
Labour Court under s. 42(4) of the Act for 
compensation in respect of the employees of 
the mill company who had been played off. 
A compromise was arrived at between the mill 
company and the representative union and 
the Labour Court passed an order under s. 
115A of the Act in terms of this compromise. 
On the question whether by reason of the 
compromise arrived at between the represen- 
tative union and the mill company, it was 
not competent for the individual employees 
of the mill company who were not members 
of the representative union to, proceed with 
their application :— 

Held, that the compromise arrived at in 
the application made by the representative 
union was not binding upon the empoyees 
who had made an independent application to 
the Labour Court. 

The scheme of ss. 27A, 82 and 88 is that 
whenever a representative union appears in 
any proceedings, that union alone can be 
heard by any Labour Tribunal. But if a 
representative union does not appear, there 
is nothing to prevent an employee from ap- 
pearing or from authorising any person to 
ap for him. 

any labour legislation comes for 
interpretation before the High Court, that 
interpretation must be accepted by all the 
Tyibunals in the State of Bombay and equally 
the Labour Tribunals set up under the various 


GENERAL, INDEX. 


1163 


BOMBAY INDUSTRIAL RELATIONS 
AGT, S. 42—(Contd.) 


Labour Acts, as the correct interpretation. 
If the High Court has not interpreted any 
legislation, then under s. 95A of the Bombay 
Industrial Relations Act, 1946, it is for the 
Full Bench of the Industrial Court to lay down 
the law. But in matters which have come 
before the High Court the Full Bench of the 
Industrial Court itself must decide that the 
law is what the High Court has laid down. 
GAMBHIRJI OpHaRas v. BIND BASNI PRASAD. 

57 Bom.L.R.456. 


——— S. 42(1)—Paymeni qf Wages Act 
UV of 1936)—Award—Fivation of standard 
wages—Employer paying wages in excess of 
standard wages—Whether employer can reduce 
wages to level of standard wages—Standard and 
minimum wages, difference between—Consti- 
tution of India, art. 227—Civil Procedure Code 
(Act V of 1908), Sec. 115—Procedure. 

In 1948 in a dispute between the textile 
mill-owners and textile workers an award was 
made which fixed the standard wages for loom 
workers. In 1951, the opponent mill company 
erected a weaving shed in which it paid its 
workers wages at a rate higher than those fixed 
by the award. Subsequently the opponent 
reduced the wages and brought them to the 
level of standard wages fixed by the award. 
The workers objected saying that the opponent 
was not at liberty to do what it had done 
without following the procedure laid down in 
s. 42(1) of the Bombay Industrial Relations 
Act, 1946 :— 

Held, that inasmuch as the wages payable 
to the workers were already standardized, the 
opponent was bound to bring them down to 
the level of the standardized wages. 

The only distinction between the fixing 
of minimum wages and the fixing of standard 
wages is that in the former case the obligation 
upon the employer is not to pay less than the 
minimum wages, whereas in the latter case 
the obligation upon the employer is two-fold. 
He can neither pay less es nor pay more 
wages than the wages fixed, the intention being 
to stabilise and standardize wages on a definite 
basis. 

As a matter of practice all decisions under 
the Payment of Wages Act must be challenged 
if at all under art. 227 of the Constitution of 
India. 

C. T. DARU v. AHMEDABAD SPG. AND Mra. Co. 
Lro. 57 Bom.L.R.887. 


——S. 42(4). See BOMBAY INDUSTRIAL 
RELATIONS Acrt, 1947, S. 78(1). 

57 Bom.L.R.907, 
———S. 78—Mill company registered in 
Ahmedabad dismissing employee in its branch 
office in Bombay—Employee sending approach 
letter to company at Ahmedabad and failing 
to get any reply—Employee filing application 
for reinstatement and compensation before 
Bombay Labour Court—Whether such Court 
has jurisdiction to decide application. 

The opponent was employed by the peti- 
tioner mills, having their registered office 
in Ahmedabad, in their branch office in Bom- 
bay. The opponent’s services were terminated 
by an order passed by the petitioner at 
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Ahmedabad and delivered to the opponent 
in Bombay. The opponent sent an approach 
letter to the petitioners at Ahmedabad com- 
plaining of his dismissal and claiming to be 
reinstated. As no reply was received from 
the petitioner the opponent filed an application 
before the Labour Court at Bombay for rein- 
statement and compensation. On the question 
whether the Bombay Labour Court had 
jurisdiction to entertain the application :— 

Held, that as the opponent was employed 
in Bombay and dismissed in Bombay, the 
dispute substantially arose in Bombay and, 
therefore, the Bombay Labour Court had 
jurisdiction to decide the application. 

In order that there should be an industrial 
dispute, two ingredients are necessary. One 
is the fact that the employee should be aggriev- 
ed in one of the manners laid down in the 
Bombay Industriel Relations Act, 1946, and 
the second is that he must comply with the 
procedure. laid down in s. 42(4) of the Act. 

either ingredient is absent, there would be 
no dispute. 

LALBHAI TRICUMLAL MULS 0. DHANUBEHAIL 
57 Bom.L.R.907. 


———S. 95A. See BOMBAY INDUSTRIAL 
RELATIONS ACT, 1947, S. 42. 
57 Bom.L.R.456. 


BOMBAY INSOLVENCY RULES, 1910, 
R. 52B (5)(b)—Indian Contract Act Ux of 
1872), Sec. 125—Right of indemnity-holder to 
sue for specific performance of contract of 
indemnity whether a counterclaim under 
r. 62B (5)(b)—Right of indemnity-holder 
whether confined to those mentioned in s. 125, 
Indian Contract Act—Indemnity-holder whether 
can sue for specific performance of contract of 
indemnity before damage incurred by him. 

The right of the indemnity-holder to sue 
for the specific performance of the contract of 
indemnity cannot be regarded as a counter- 
claim within the meaning of r. 52B (5)(6) of 
the Bombay Insolvency Rules, 1910. 

The rights of the indemnity-holder must 
not be confined to those mentioned in s. 125 
of the Indian Contract Act, 1872. Even before 
damage is incurred by the indemnity-holder, 
it would he open to him to sue for specific 
performance of the contract of indemnity, 
provided it is shown that an absolute liability 

been incurred by him and that the contract 
of indemnity covers the said liability. 
Re: KHETARPAL AMARNATH 
57 BomL. R.(O.C.J.)1122. 





R. 52C—Hearing and final determination 
of application to set aside insolvency notice— 
Whether such hearing and final determination 
tefers to motion itself or to appeal resulting from 
dismissal of motion. 

The application which has to be heard and 
determined within the language of r. 52-C 
of the Bombay Insolvency Rules, 1910, is not 

by any other Court except the Insolvency Court 
ich hears the notice of motion taken out by 
the insolvent. Therefore, the hearing and 
final determination referred to in the rule is 
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of the motion itself and not of an appeal which 

may result from the dismissal of the motion. 

VENKATLAL GOVINDLAL U. JUGGILAL KAMA- 

LAPAT 57 Bom.L.R.(O.C.J.)1015. 
° 


BOMBAY LAND REQUISITION ACT 
(XXXIII of 1948), S.4(3)—Bombay Rents, Hotel 
and Lodging House Rates Control Act (Bom. 
LVI of 1947), Sec. 5(8)(b)—Whether entize 
hotel or lodging house excluded frofi definition 
of fi aaa in s. 4(8) of Bombay Land Requisi- 
tion Act. 

An entire hotel or lodging house is witltin 
the definition of the word “premises” in s. 43) 
of the Bombay Land Requisition Act®1948. 
JHAMANDAS RAMCHAND V. STATE OF BOMBAY. 

57 Bom.L.R.(O.C.J.)938. 


———— S. 5—Constilution of India, arts. 1 f } 
(£), 19(5), 31(2)—Whether ss. 6(4) (a) and 
ultra vires of arts. 19(1)(f) and 31(2}—Applica- 
bility of arts. 19(1)(f) and 31—Statute intending 
isttion of property for (purposes of State or 
pubi lic—W hether necessary in statute to expressly 
state such purpose—Omission to set out purpose of 
requisition in order made under Act whether 
fatal to such orders—Finding accommodation for 
homeless, whether a lic purpose. 

Section 6(4) (a) and 5(Z) of the Bombay Lgnd 
Requisition Act, 1948, are not ulira vires arts. 
19(2)(f) and 81(2) of the Constitution of India. 

Article 19(1)(f) of the Constitution of India 
read with ol. (6) postulates the existence of 
property which can be enjoyed and over which 
rights can be exercised, because otherwise the 
reasonable restrictions contemplated by cl. 
(5) could not be brought into play. If there is 
no property which can be acquired, held or 

d of, no restriction can be placed on the 
exercise of the right to acquire, hold or dis- 
pose of it, and as cl.(5) contemplates the placing 
of reasonable restrictions on the exercise of 
those rights, it must follow that the article 
postulates the existence of property over which 
these rights can be exercised. When every 
form of enjoyment which normally accompa- 
niea an interest in this kind of property is taken 

E the mere husk of title, art. 19 
DG is not attracted. 

hon there is a substantially total depri- 
vation of property whichis already held and 
enjoyed, one must turn to art. 31 to see how 
far that is justifled. 

It is unnecessary to state in express terms 
in the statute itself the precise purpose for 
which property is being en, provided from 
the whole tenor and intendment of the Act it 
could be gathered that the property was being 
acquired either for purposes of the State or 
for purposes of the fuble and that the inten- 
tion was to benefit the community at aB a 

It is not necessary to set out the p 
of the requisition in the orders of reguiaition 
made under s. 6(4)(a)or s. (6)(1) of the Bombay 
Land Requisition Act, 1948. An omission to 
set out the p in the orders is not fatal 
so long as the facts are established to the satis- 
faction of the Court in some other way. 

The Constitution authorises requisitions for 
a public purpose. Where, therefore, the pyr- 
pose is finding accommodation for the home- 
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BOMBAY LAND REQUISITION ACT, 
S. 5—(dontd.) 


less and a vacancy is allotted to a person who 
is in fact houseless, the purpose is fulfilled. 
A. wide discretion must be left to Govern- 
ment to carry gut the policy of the Bombay 
Land Reqfiisition Act. Ifthe number of vacan- 
cies is small and the number of the homeless is 
large, it is evident that there must be some 
picking and choosing. So long as this is done 
ow. broed lines of principle and reasonably, the 
Courts canfiot interfere simply because some 
other methods are also possible, even if the 
think they are better, for in the end 
Government must be left to determine which 
of many possible schemes is the best. 
STATE BOMBAY v. BHANJI MUNJI. 
57 Bom.L.R.(S.C.)595, 
on appeal from 54 Bom.L.R.693. 


—4_8. 6(£}—Slate Government makinginguiry 
contemplated under proviso tos. 6(4)—Ezercise 
of discretion in making such inquiry. 

The State Government who are the sole 
Judges as to the nature, extent and scope of 
the inquiry referred to in the proviso to s. 6(4) 
of the Bombay Land Requisition Act, 1948, 
have, in making the inquiry, to exercise their 
discretion reasonably. Government cannot 
in the exercise of that discretion pretend to 
hol& an inquiry whilst in fact holding none; 
and where the facts of the case justify an in- 
ference or a finding that no inquiry was in 
fact held although there was a pretence of hold- 
ing an inquiry, the declaration made asa result 
of such an inquiry may be vitiated. 
CHHOTALAL RAMDAS V. STATE OF BOMBAY. 

57 Bom. L.R. (0.C.J.) 748 


—___—— Explanation—Constitution of India, 
arts. 226, 19(1)(b), 31(1)(2)}—Declaration made 
by competent authority under 3. 6(4) that pre- 
mises vacant or had become vacant whether can 
be interfered with by High Court under art. 226— 
Power of High Courts to issue writ or direction 
wheather impaired by provisions of s. 6—Writ of 
mandamus, nature of. 

The High Court cannot interfere under article 
226 of the Constitution of India with a declara- 
tion made by a competent authority under s. 
6(4) of the Bombay Land Requisition Act, 1948, 
that certain premises were vacant or had be- 
come vacant. 

Notwithstanding the declaration to be made 
under g. 6 of the Bombay Land Requisition 
Act and notwithstanding the provisions of s. 
6 of the Act, the power of the h Court under 
art. 226 of the Constitution remains entirely 
unimpaired and the High Court can always 
act under that article whenever a proper case 
is made out for its interference by a writ of 
mandamus or by any other writ or direction. 

e Court issues a writ of mandamus in order 
to compel an authority to act according to the 
mandate of the Legislature. The Court is 
anxious to see that the authority does not step 
outside the ambit of the law within which its 

ower must be exercised. The Court would 
e anxious to see that if any powers are con- 
ferred upon the authority, the powers are ex- 
erciged strictly in acco ce with the condi- 
tions and limitations laid down by the Legis- 
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BOMBAY LAND REQUISITION ACT, 
S. 6(4)—(Contd.) 


lature. But mandamus can only function 
and operate within the law. Its function is 
to enforce the law, whatever the nature or 
character of the law might be, and when a party 
comes to the Court under art. 226 of the Con- 
stitution, it requires the assistance of the Court 
to carry out the A eed bi of the law on the 
assumption that those provisions are valid pro- 
visions and effect must be given to those pro- 
visions. 

The view taken in Homan Alraja v, Bombay 
State’, (1951) 53 Bom. L.R. 355,that in the case 
of deprivation of property tho proper article 
of the Constitution of India to consider is not 
art. 19(1) (b) but art. 81 (7) or 31 (2), affirmed. 
KAIKAHUBROO PHIROZSHAH 0. STATE OF BOMBAY. 

57 Bon L.R.(0.C.J.) 24. 


—————S.6(4) (a). 

All that a requisition order under s. 6(4)(a) 
of the Bombay Land Requisition Act, 1948, 
requires is that it must be with regard to pre- 
mises which fall within the ambit of the Act 
and it must state a public purpose. In order 
that a valid order should be made under the 
section it is not necessary that the order should 
state that it is directed against a particular 
person. Therefore the fact that the person 
mentioned at the foot of the order is dead 
cannot affect the validity of the order. 
Linavarmaar vo. STATE OF BOMBAY. 

57 Bom.L.R.(O.C.J.) 975. 


———8. 6(4)(a). See Bompay Lann Reaur- 
srrron act, S. 5. 57 Bom.L.R.(S.C.)595, 
on appeal from 54 Bom.L.R.693. 


S. 13.— Order requisitioning premises men- 
tioning petitioner's deceased husband at foot of 
order—Order pasted on premises-—Petitioner having 
knowledge of order—-Whether service effected as 
required by 3. 13—W hether obligatory upon State 
to state in order against whom tt is made—Person 
mentioned at foot of order dead, whether affects 
validity of order. 

To comply with the provisions of s. 18 of 
the Bombay Land Requisition Act, 1948, what 
is obligatory upon the State is to prove either 
that service was effected as required by 8. 18 
(1)(c) of the Act or that a person affected had 
information of the order aliunde. 

All that a requisition order under s. 6(4)(a) 
of the Bombay Land Requisition Act, 1948, 
requires is that it must be with regard to pre- 
mises which fall within the ambit of the Act 
and it must state a public purpose. In order 
that a valid order should be made under the 
section it is not necessary that the order should 
state that it is directed against a particular 
person. Therefore the fact that the person 
mentioned at the foot of the order is dead can- 
not affect the validity of the order. 
LILAVATIBAI V. STATE OF BOMBAY. 

57 Bom.L.R.(0.G.J.)975. 


BOMBAY LOTTERIES AND PRIZE COM- 
PETITIONS CONTROL AND TAX ACT, 
(Bom. LIV of 1948),S.2. See BOMBAY LOTTE- 
RIES AND PRIZE COMPETITIONS CONTROL AND 
Tax Act, 1948, 8. 12 A. 

57 Bom.L.R.(0.0.J.)288 
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BOMBAY LOTTERIES AND PRIZE 
CGOMPETITIONS CONTROL AND TAX 
ACT, S. 12. See BOMBAY LOTTERIES AND 
Prize COMPETITIONS CONTROL AND TAX ACT, 
1948, S. 12A, 57 Bom.L.R.(0.G.J.)288. 


—12A. Bombay Lotteries and Prize Competitions 
Control and Tax (Amendment) Act (Bom. XXX 
of 1952)—Bombay Lotteries and Prize Competi- 
tions Control and Taz Rules, 1952, Form H— 
Bombay prevention of Gambling Act (Bom. IV 
of 1887)—Constitution of India, arts. 245, 246 
(3), 276, 301, 304, 255, 19(1)(f)& (g), 19(6) Seventh 
Schedule, List I, entries 42, 40; List LI, entries 
26, 33, 34, 62-——Government of India Act, 1935 
[25 & 26 Geo. Y Ch. 42], Sec. 297—Competency 
of Legislature to enact Bom. Act LIV of 1948— 
Whether Act deals with betting and gambling— 
Interpretation of expression “gambling” — Com- 
petitions referred to in first category of 8. 2(1) 
(d) of Act whether competitions in which success 
-does not depend to substantial degree upon skill— 
Construction of Statute—Whether permissible to 
import qualifications in ejusdem generis clause 
in section into preceding clauses of section— 
Circumstances under which Court can pronounce 
legislation ultra vires of Constitution—Enter- 
tainment or amusementor luxuries contemplated by 
entries 33 & 62 in List II, what are— Whether taz 
under 83.124 of Bom. Act LIV of 1948, a tax on 
betting orgambling, or ataz on business—Whether 
such tax contravenes provisions of Constitution— 
Form I prepared under Rules framed under Act 
whether ultra vires of Legislature-—Whether, 
apart from articles in Part IV of Constitution, 
other articles justiciable—Ambit of art. 301 and 
construction of art. 304—Fundamental rights 
under Constitution whether guaranteed to ora- 
tion—Academic opinion expressed by Court 
when party not aggrieved by action of Legislature 
or executive, relevancy of. 

The State Legislature wascompetent to enact 
the Bombay Lotteries and Prize Competitions 
Control and Tax Act, 1948, which deals with 
betting and gambling, under entry 84 of List 
II of the Seventh Schedule to the Constitution 
of India. 

The interpretation of the expression “‘gam- 
bling” is that Parliament was given the compe- 
tence to deal with lotteries organised by the 
Government of India or the Government of a 
State‘under entry 40 of List I and with regard 
to all other types of lotteries competence was 
conferred upon the State Legislature under 
entry 34 of List II. 

The competitions referred to in the first cate- 
gory of s. 2(1)(d) of the Bombay Lotteries and 
Prize Competitions Control and Tax Act, 1948, 
are only those competitions the success in which 
does not depend to a substantial degree upon 
the exercise of skill. 

It is contrary to all canons of construction 
to import from the ejtesdem generis clause in a 
section of an Act of the Legislature, the quali- 
fications laid downin that clause into the clau- 
ses which precede the ejusdem generis clause. 
The proper eanon of construction is the oppo- 
site. 

In construing an Act of the Legislature not 
only must the Court be extremely reluctant 
to invalidate an Act, but the Court must always 
presume that a Legislature knows what its 
legislative competence is and what are the limi- 
tations upon its competence. It is only if there 


THE BOMBAY LAW REPORTER 


[VoL. LVII. 
e 


BOMBAY LOTTERIES AND PRIZE 
COMPETITIONS CONTROL AND TAX 
ACT, S. 12A—(Contd.) 


are clear unequivocal words in tHe statute 
which go to show that the Legislature has over- 
stepped its competence or has trayelled out- 
side the limitations laid down in the Consti- 
tution that the Court will pronounce a legisla- 
tion to be ultra vires. 

The entertainment and amusement contem- 
plated by entry 38 of List II ofghe Seventh 
Schedule to the Constitution of India with re- 
gard to legislation and entry 62 of List I with 
regard to taxes is not the subjective enter- 
tainment or amusement which a person may 
receive by solving a crossword puzzle gr by in- 
dulging in any other mental or infoliestaal 
pleasure. The entertainment or amusement 
contemplated is something objective outside 
the person amused or entertained, and with 
regard to the tax on entertainment and anfuse- 
ment, the tax also is on the spectator who wit- 
nesses some amusement orentertainment. The 
luxuries in respect of which a tax can be im- 
posed under entry 62 of List II is a tax on cer- 
tain articles or goods constituting luxuries 
and not legislation controlling an activity 
which may not be a necessary activity but 
may be unnecessary and in that sense a luxury. 
_ The tax under s8. 12A of the Bombay Lotteries 
and Prize Competitions Control and Tax Act, 
1948, is not a tax on betting or gambling, but 
it is a tax on business which falls under entry 
60 of List II of the Seventh Schedule to the 
Constitution of India and it is bad on the 
ground that it contravenes the provisions of 
art. 276(2) of the Constitution. The tax under 
8. 12A of the Act, even assuming it is a tax on 
betting, cannot be justified because it does not 
fall under art. 804(6) of the Constitution. 

Form H prepared under the Bombay Lotte- 
ries and Prize Competitions Control and Tax 
Rules, 1952, framed under the Bombay Lotte- 
ries and Prize Competitions Control and Tax 
Act, 1948, is ultra vires of the Legislature, as 
the restrictions contained in the Form though 
reasonable and in public interest, suffer from 
the infirmity of not having been assented to by 
the President as required under the proviso 
to art. 804 (b) of the Constitution. 

Apart from Articles which fall in Part IV of 
the Constitution of India, every other article 
in the Constitution must be given its legal and 
constitutional effect. Every other article is 
justiciable, and if any right flows under any 
article other than the Articles in Part IV, the 
Court must give effect to that right and grant 
adequate relief to the person who is entitled 
to that right. 

The legislative competence of Parliament 
and the State Legislature must be read subject 
to art. 801 of the Constitution of India. Wei- 
ther Parliament nor the State Legislature can 
legislate so as to interefere with the freedom 
of trade, commerce and intercourse through- 
out India. Article 801 is not a restriction on 
any one or other entry in the Seventh Schedule; 
it is perfectly general and every legislation 
under whichever topic it may fall must be 
subjected to the overriding provisions of art. 
801, which makes trade, commerce and inter- 
course throughout the territory of India free. 
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Article 801 of the Constitution is an over- 
riding article both with regard to restrictions 
and taxation. 

Article 804 of the Constitution in terms deals 
with art. 801 and constitutes a non-obstantat 
provision to art. 301. 

The fundamental right guaranteed to eve 
citizen under art. 19(2)(f) and (g) of the Consti- 
‘tution is g@aranteed as much as to a citizen 
as to a corporation. 

guare :; at must be the constitution of 
# Corporation before it could be said that it 
ds a citizen ? 

The C@irt does not express academic opinion 
when nobody is aggrieved by any action on the 

of the islature or the executive. 
STATE OF BOMBAY V, CHAMARBAGWALLA. 
. 57 Bom.L.R.(O.C.J.)288. 


BOMBAY LOTTERIES AND PRIZE COM- 
PETITION CONTROLAND TAX RULES, 
1952, FORM H. 

Form H prepared under the Bombay Lotte- 
ries and Prize Competitions Control and Tax 
Rules, 1952, framed under the Bombay Lotte- 
ries and Prize Competitions Control and Tax 
Act, 1948, is ultra vires of the Legislature, as 
the gestrictions contained in the Form though 
reasonable and in public interest, suffer from 
the infirmity of not having been assented to 
by the President as required under the proviso 
to art. 304(b) of the Constitution. 

Stare oy BOMBAY v BAGWALLA. 
57 Bom.L.R.(0.C.J.) 288. 


BOMBAY MERGED TERRITORIES AND 
AREAS (JAGIRS ABOLITION) ACT (Som. 
XXXIX of 1954)—Whether Act is ultra vires— 
Constitution of India, Lists II and I1I—Powers 
of State Legislature—Fetter or limitation on such 
powers, 

The Bombay Merged Territories and Areas 
(Jagirs Abolition) Act, 1954, is intra vires 
the Bombay State Legislature. 

The fetter or limitation upon the legislative 
power of the State Legislature which has plen- 
-ary powers of legislation within the ambit of 
the legislative heads specified in Lists I and 
IH of the Seventh Schedule to the Constitution 
-can only be imposed by the Constitution itself, 
and not by any obligation undertaken by either 
the Dominion Government, or the Province 
of Bombay or even the State of Bombay. 
Umea SINGH V. STaTe’or BOMBAY. 

57 Bom L.R..(S.C.)709. 


BOMBAY POLICE ACT (Bom. XXII of 
1951), S. 2—Asvcused running lodging house 
‘without police licence—Food or drink not sup- 
plied for consumptioninlodging house—W hether 
dodging house ‘place of public entertainment’ 
within s. 2 (10) of Act—Whether offence under 
Act committed by accused—Construction. 
The accused was charged for an offence under 
8, 181(a) of the Bombay Police Act, 1951, for 
ee a lodging house without obtaining a 
potice cence under 8. 33 (w) (i) of the Act, 
accused contended that his lodging house 
did not fall within the purview of s. 2(10) of 
the Act as it did not supply for consumption 
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BOMBAY POLICE ACT, S. 2—(Contd.) 


on the premises any food or driok and thus 
lacked essential ingredient of a “place of 
entertainment” under the Act :— 

Held, that the accused’s lodging house, even 
on the assumption that no food or drink was 
supplied on the premises there for consumption, 
was a place of public entertainment within the 
meaning of s. 2(1) of the Bombay Police Act 
and that, therefore, the accused had committed 
an offence underthe Act by running his lodging 
house without obtaining a police licence. 

The word ‘includes’ in s. 2(10) of the Bombay 
Police Act, 1951, signifies that the various 
places specifically mentioned th@reafter in the 
sub-section are to be deemed places of public 
entertainment under the Act, whether or not 
food or drink is served there for consumption. 
RaoKHAN AYUBKHAN V. STATE oF BOMBAY. 

57 Bom.L.R.51. 
——-——S. 33 (w)(#). Ses Bompay Porron 
Aor, 1951, 8. 2. 57 Bom. LR. 51. 
——Ss. 56, 59 —Externment order—Removal. 
of person whose movements or acts causing or 
likely tocausealarm, danger or harm to person or 
properiy—Whether such movements or acis should 
be in presentiae or in appropriate or immedi- 
ate pasi—Nature of material allegations to be 
supplied to person under s. 69 of Act—Construc- 
tion. 


For the requirments of s. 58 of the Bombay 
Police Act, 1951, what should occur in presentiae 
is the causing of or the possibility of causing 
alarm, danger or harm and the alarm, danger 
or harm should be caused or should be calcula- 
ted to be caused by the movements or acts of 
any person. The section does not provide 
that the movements or the acts of the person 
should also be movements or acts in presentiae 
or in the approximate or immediate past. Any 
movement or any act of a person, so long as 
it causes or is calculated to cause alarm, 
danger or harm to person or property, would 
come within the mischief of this section. 

The only relevant consideration as fer as 
8. 56(a) of the Bombay Police Act, 1951, is 
concerned is whether a particular activity or 
movement of the person concerned causes or is 
calculated to cause alarm. The question really 
is of the satisfaction of the externing authority. 
If the externing authority bona fide comes to 
the conclusion that an activity or movement 
of the person concerned, although not within 
the immediate past, has in fact caused alarm 
or is calculated to cause alarm, he is competent 
to make an order under s. 56 of the Act. 

Under s. 59 of the Bombay Police Act, 1951, 
the information that is to be supplied to the 
person concerned, is the general nature of the 
material allegations against him. The nature 
of the material allegations should be general 
and not particularised. 

Although the nature of the material allega- 
tions may be general, it should not be so general 
as to make it vague and not precise, but must 
be of such a character as to give the person 
concerned, a reasonable opportunity of tender- 
ing an explanation regarding the material alle- 
gation. Therefore, in order to decide whether 
8. 59 of the Act has been complied with or not, 
the test must always be whether the person 
concerned was given a reasonable opportunity 
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(Contd.) 


of tendering an explanation regarding the 
material allegations against him. 
In re GOVIND PANDURANG PHALKE. 

57 Bom.L.R.957. 


S.57—City of Bombay Police Act (Bom. 
IV of 1902), Sec. 27 (2A)—Constitution of India, 
art, 20(1)—Notice under s. 59 issued in 1964 
againstaccused, borninGreater Bombay, to show 
cause why he should not be externed—Notice spe- 
cifying previous convictions of accused between 
1947-1950 and gtating that authority issuing notice 
satisfied that accused likely to engage again in 
commission of similar offences—Order of extern- 
ment passed against accused—Wheiher order 
offends against art. 20(1}—Circumstances under 
which order of cxternment under s. 57 can be 
passed. 

On July 8, 1954, a notice was issued under 
s. 59 of the Bombay Police Act, 1951, to the 
accused, who was born in Greater Bombay, 
calling upon him to show cause why he should 
not be externed. In this notice the accused’s 
attention was pointedly invited to his eight 
previous convictions, the last of which was 
recorded on May 8, 1052, in Case General 
Branch C. I. D. No. 242 of 1950, and the notice 
clearly stated that on the date it was given the 
authority was satisfied that the accused was 
likely again to engage himself in the commis- 
sion of similar offences. On July 7, 1954, an 
order was passed against the accused under s. 
67 of the Bombay Police Act, 1951, externing 
him from the limits of Greater Bombay. The 
accused challenged the validity of the order 
on the ground that the order purported to sub- 
ject him to a penalty greater than that which 
might have been inflicted under s. 27 (24) of the 
City of Bombay Police Act, 1802, which was 
in force at the time of the commission of the 
offence in 1950, and thus was inconsistent with 
the provisions of art. 20 (1) of the Constitution 
of India :— 

Heid, that assuming that the order of extern- 
ment could be regarded as a penalty within the 
meaning of art. 20(2) of the Constitution of 
India, the penalty was imposed upon the accu- 
sed, not only because of the previous convic- 
tions and not even substantially because of 
those convictions, but principally and sub- 
stantially because of the tendency which the 
accused showed to commit similar offences at 
the date when the notice was issued and, there- 
fore, art. 20(Z) could not be said to be offended 
where the penalty was imposed against the 
accused for his tendency on July 8, 1954. 

The idea underlying the provisions contained 
in 8. 57 of the Bombay Police Act, 1951, ob- 
viously is to protect the locality or area con- 
cerned from the probable commission of the 
offence by the externee. In that sense, the 
order is more preventive in intention and action 
than punitive. If that be the real object of 
the order, it would be reasonable to hold that 
the order authorised to be passed under s. 57 
is the result of the present tendency of the 
externee far more than his past convictions. 
It is not as if every person who has committed 
offences mentioned in s. 67 (a), (b) or (c) is 
liable to be externed. Previous convictions 
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BOMBAY POLICE ACT, S. 57—(Contd.) 


of the and of the categories men- 
tioned in the first part of s. 57 are a condition. 
pone But it would be unreasénable to 
old that the order of externment is the nece~ 
ssary result of the said convictions alone. The 
order of externment is more directly*and more 
immediately the result of the tendencies which: 
are noticed in the person concerned and as to: 
which the Commissioner had satisfactory evi- 
dence in his possession to justify hig conclusion 
that the person concerned is likely again to 
engage himself in the commission, of similar 
offences. 
RAMESHCHANDRA V, STATE. 57 Bom.L.R.560. 


® 
-————S. 59. 

Under s. 59 of the Bombay Police Act, 1951, 
the information that is to be supplied to the 
person concerned is the general nature of the: 
material allegations against him. The na 
of the material allegations should be general 
and not particularised. : 

Although the nature of the material allega- 
tions may be general, it should not be so gene- 
ral as to make it vague and not precise, but. 
must be of such a character as to give the per- 
son concerned a reasonable opportunity of 
tendering au explanation regarding the mate~ 
rial allegation. Therefore, in order to ide 
whther s. 59 of the Act has been complied with 
or not, the test must always be whether the 
person concerned was given a reasonable 
opportunity of tendering an explanation regard- 
ing the material allegations against him. 

In Re Govinp PANDURANG PHALKE. 

57 Bom.L.R. 957. 


————S. 59. See Bompay Portoz AoT, 1951, 


S. 67. 57 Bom.L.R. 560. 
S. 131. See Boxsay Porton Aor, 19851. 
8. 2. 57 Bom L.R. 51. 


BOMBAY POLICE ACT (CITY) (Bom. IV 
of 1902),S. 27 (2A). See BOMBAY Porice 
Act, 1951, 8. 57. 

57 Bom.L.R.560. 


BOMBAY PREVENTION OF GAMB- 
LING ACT (Bom. IV of 1887). See Bompay 
LOTTERIES AND Prize COMPETITIONS CONTROL. 
AND Tax Act, 1948, S. 12A. 

57 Bom.L.R.(0.C.J.)288. 


BOMBAY PREVENTION OF HINDU 
BIGAMOUS MARRIAGES ACT (Bom. 
XXY of 1946),S. 4 See BOMBAY PReven- 
TION OF HINDU Biaamous MARRIAGES Act, 
S. 5. 57 Bom.L.R. 827. 


———S. 5—Criminal Procedure Code (Act V 
of 1898), Secs. 5, 29, 182—Government of India 
Act, 1935 (26 Geo. V, c. 2), Secs. 99, 100— 
Constitution of India, arts. 5, 246, 246—Offence 
under s. 5 of Bom. Act committed outside territorial 
limits of jurisdiction of Magistrate by accused 
domiciled in Bombay Province—Whether Magis- 
trate competent to try such offence—Meaning 
of ression “‘notwithstanding anything cgn- 
tained in the Code” in $. 8 of Act—Section 5 read 
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BOMBAY PREVENTION OF HINDU | BOMBAY PRIMARY EDUCTION ACT, 


BIGAMOUS MARRIAGES ACT, S. 5— 
(Oontd.) 


with 3. 4(b) of Act whether ultra vires—Meaning 
of words ¿for the Province or any part thereof” 
in s. 99 of Government of India Act—What words 
‘domiciled in India” in s. 4 of Bom. Act signify 
—Differenge befween domicile and nationality 
or citizenship. 

An offence under s. 5 of the Bombay Preven- 
tion of Hindu Bigamous Marriages Act, 1946, 
cga be tried by any Presidency Magistrate or 

y Magisteate of the First Class, whether it is 
committed within the territorial limits of his 
jurisdictio or outside it. 

The words “notwithstanding anything con- 
tained in the Code” in s.8 of the Bombay Pre- 
ventioneof Hindu Bigamous Marriages Act, 
1946, mean “notwithstanding anything con- 
tained in any section in the Code.” 

Section 5 of the Bombay Prevention of Hindu 
Bigemous Marriages Act, 1946, read with s. 
4(b) of the Act, in so far as it makes it an 
offence for a person domiciled in the Bombay 
State to contract a bigamoug marrigage beyond 
the limits of the State, is intra vtres. 

The words “for the Province or any part 
thereof” in s. 99 of the Government of India 
Act, 1983, mean “‘for the purposes of the Pro- 
vince or any part thereof.” It is competent 
for a State Legislature to apply its law to 
actg done outside the State and the validity 
of such a law would depend not upon the pos- 
session by the islature of extra territorial 
powers, but upon there being sufficient territorial 
connection between the State and the act to 
which it seeks to make the law applicable. 

The words ‘domiciled in India” used in s. 4 
of the Bombay Prevention of Hindu Biga- 
mous Marriages Act, 1946, signify persons 
who reside in the Bombay State and who have 
an intention to reside for ever therein. 

The domicile of a person voluntarily residing 
in a State in India and intending to make his 
permanent home therein is that State. 

Domicile denotes the relation between a 
person and a particular territorial unit posses- 
sing its own system of law. It is different 
from nationality or citizenship. It determines 
his personal status and the law applicable to 
him in matters such as majority or minority, 
marriage, divorce and succession. The law 
recognises separate domicile of each territory 
or part ofa State, which has a uniform system 
of law. All persons in a territorial unit with 
a single system of law have the domicile of 
that territory, and where a State has more than 
one system of law, there may be a separate 
domicile of each part of the State with a uni- 
form system of law. 

RADHABAI MOHANDAS V. STATE OF BOMBAY. 
57 Bom.L.R.827. 


S. 8. See BOMBAY PREVENTION 
OF INDU BIGAMOUS MARRIAGES ACT, 1946, 
S. 5. 

57 Bom.L.R.827. 


BOMBAY PRIMARY EDUCATION ACT 
(Bom. LXI of 1947), S. 6. —District Judge— 
Jurisdiction to decids whether a candidate has 
necessary qualification to be nominated—Return- 
ing Officer—Decision to accept nomination paper 
whether final—Election laos. 


S. 6—(Conid.) 


Under s. 6(2) of the Bombay Primary Educa- 
tion Act, 1947, the District Judge has juris- 
diction to decide the case of a person being 
elected without the ne qualification or 
without being eligible to be elected. 

There is nothing in the Act or in the rules 
framed thereunder which makes the decision 
of the Returning Officer accepting a nomina- 
tion paper as final. 

It is a well-known principle of election laws 
that decisions of Returning Officers cannot be 
challenged while the election has still to take 
place. There are often provisions in the rules 
where the decision of the Returning Officer is 
made final. But the finality is only an ad hoe 
finality. The reason for that finality is that 
the election should not be held up by parties 
going to civil Courts and getting their rights 
adjudicated. The law provides that the pro- 
per time to adjudicate upon these rights is by 
election petitions after the election has taken 

lace. 

. A. RANSING v. SHANKAR VITHAL. 

57 Bom.L.R.254. 


BOMBAY PROHIBITION ACT (Bom. 
XXV of 1949), S. 2(12). See BOMBAY 
PROHIBITION Act, S. 88. 

57 Bom. L.R. 541. 





S. 13 (8)—Constitution of India, arts. 
31, 141—Effect of Supreme Court declaration in 
State of Bombay v. F. N. Balsara regarding s. 
13 (b) of Act—Burden of proof—In prosecution 
under s. 13 (b) whether necessary for accused to 
prove that he had consumed liquid medicinal or 
toilet preparations containing alcohol—American 
doctrine of waiver whether has relevancy in con- 
struing fundamental rights under Consittution— 
Effect of statute declared void under art. 13(1) or 
13(2) qua persons whose fundamental rights are 
infringed. 

eld by Mahajan C.J., Mukherjea, Bose and 
Ghulam JJ., Das J. dissenting :—The 
effect of the declaration in The State of Bombay 
v. F. N. Balsara, that cl. (b) of s. 18 of the Bom- 
bay Prohibition Act, 1949, is void under art. 
18(1) of the Constitution of India in so far as 
it affects the consumption or use of liquid 
medicinal or toilet preparations containing 
alcohol, is to render part of s. 18 (b) of the Act 
inoperativé, ineffective and ineffectual and 
thus unenforceable. The ambit of the section 
stands narrowed, down so far as its enforceabi- 
lity against citizens is concerned and no notice 
can be taken of the part of the section struck 
down in a prosecution for contravention of the 
provisions of that section, with the consequence 
that in prosecutions against citizens of India 
under s. 18 (b) the offence of contravention of 
the section can only be proved if it is established 
that they have used or consumed liquor or 
an intoxicant which is prohibited by that part 
of the section which has been declared valid 
and enforceable and without reference to its 
unenforceable part. No onus is, therefore, 
cast or the accused to prove that his case falls 
under that part of the section which has been 
held unenforceable. It is open to the accused 
to prove in defence that what he consumed. 
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BOMBAY PROHIBITION ACT, S. 13(b)— 
(Contd.) 


was not prohibited alcohol, but failure of the 
defence to prove it cannot lead to his convic- 
tion unless it is established to the satisfaction 
of the Judge by the prosecution that the case 
comes within the enforceable part of s. 18 (b), 
contravention of which alone, is made an offence 
ander the provisions of s. 66 of the Bombay 
Prohibition Act. 

The fundamental rights are put in the Cons- 
titution of India asa matter of public policy 
and the American doctrine of waiver can have 
no application to provisions of law which have 
been enacted as a matter of constitutional 
policy. This theory has, therefore, no rele- 
vancy in construing the fundamental rights 
conferred by Part IMI of the Constitution. 

Once a statute is declared void under art. 
18(1) or 18(2) of the Constitution by the Supreme 
‘Court, that declaration hasthe forceof law, and 
tthe statute so declared voidis no longer law qua 
persons whose fundamental rights are thus 
infringed, In view of art. 141 of the Constitu- 
tion there is no scope in India for the applica- 
tion of the American doctrine enunciated by 
Willoughby. 

Per Das J. —The declaration in Balsara’s 
case gives a citizen who has consumed or used 
liquid medicinal or toilet preparations contain- 
ing alcohol a defence to a charge under s. 66(b) 
read with s. 18(b) of the Bombay Prohibition 
Act, but it is for the accused person to prove 
the facts on which that declaration of law is 
founded. 

To say that after the judicial pronouncement 
the section should be read qua a citizen as if 
liquid medicinal or toilet preparations are not 
‘there or that the ambit of the offence has narro- 
wed down to a prohibition against the consump- 
tion or use of only the earlier categories of 
liquor set forth inthe definition is tantamount 
to saying, covertly if not openly, that the judi- 
cial pronouncement has to that extent amen- 
ded the section. To say that after the declara- 
tion the offence has become limited to the con- 
sumption or use of prohibited liquor is to 
alter or amend the definition of liquor although 
it has been held to be valid. It is not within 
the competence of a Court to alter or amend a 
statute and that the effect of the declaration 
made by this Court in Balsara’s case is not to 
lift or take away or add anything out of or to 
the section atall. What it does is to declare, 
:as a matter of law, that in a certain’ situation, 
namely, when liquid medicinal or toilet pre- 
parations containing alcohol are consumed or 
‘used, a certain part of s. 18(b), that is to say, 
that part of it which prohibits the consump- 
tion or use of liquid medicinal or toilet pre- 
parations containing alcohol, shall be void qua 
‘a particular class of persons, namely, citizens. 
In other words, the declaration in Balsara’s 
ease serves to provide a defence only to a citi- 
zen who has consumed or used liquid medicinal 
or toilet preparations. It is for the accused 
‘person, who seeks to ward off the applicability 
of the section to him by having resort to 
the declaration made in Baisara’s case, to es- 
tablish the situations or circumstances on which 
that declaration is founded. In short a per- 
son. who challenges the validity of the section 
on the ground of its unconstitutionality has the 


THE BOMBAY LAW REPORTER 


[vou. LVI. 


BOMBAY PROHIBITION ACT, S. 13(b)— 
(Conéd.) 

advantage of the declaration as a matter of 
law, butthe facts on whichthat declaration is 
based have nevertheless to be established in 
each particular case where the declaration is 
sought to be availed of. 
BEHRAM PESIKAKA D. Stare dy BOMBAY. 

57 Bom.L.R.(S.C.)575, 


See BOMBAY PROHIBITION 


————S. 66(b). 
57 Bom.L.R.54}. 
e 


ACT, 1949, S. 85. 


————S. 85—Accused found in public 
place smelling of alcohol—Whether accused 
liable to be prosecuted under 8. 85(1)(8)—Meant 
of expression “drunk” in s. 85(1)(8). 

In order that a person can be hel@ guilty 
to be drunk under s. 85(1)(3) of the Bombay 
Prohibition Act, 1949, it is not sufficient that 
he should merely smell of alcohol. There 
must be some evidence produced by the pro- 
secution beyond the fact of his having drunk 
alcohol, thereby smelling of alcohol, which 
would induce the Court to hold that he is 
overcome by drink or is in a state wv! intoxication. 

The expression “drunk” in s. 85(1)(3) of 
the Bombay Prohibition Act, 1949, is not 
synonymous with the expression “to drink” 
defined in s. 2(22) of the Act. The expression 
“drunk” in the section must be given its 
plain natural meaning which it has in ¢he 
English language viz. as overcome by a 
alcoholic liquor or intoxicated. 

A person would commit an offence under 
8. 85(1) of the Bombay Prohibition Act, 1949, 
even if he drinks permitted liquor, if he is 
drunk and incapable of taking care of himself 
or if he behaves in a disorderly manner or if 
he is intoxicated. 

STATE v. TROBAK Daonpv Brom. 
57 Bom.L.R.541. 


BOMBAY PUBLIC TRUSTS ACT (Bom. 
XXIX of 1950), S. 19-—-Civil Procedure Code (Act 
V of 1908), Sec. 10—Suit for declaration that 
plaintiff owner of money Lying in deposit with de- 
Sendanis—Issue raised in suit whether suit barred 
under Bom. Act XXIX of 1950—-Application by 
defendants under s. 19 of Act to Deputy Charity 
Commissioner to determine whether 

lying in deposit with them constituted a public 
trust within Act—Application by petitioner for 
stay of proceedings ve Deputy Charit 
Commissioner under s. 10, Civil Procedure C 
—Jurisdiction of civil Court to decide whether 
sum in hands of defendants property of public 
trust. 

The petitioner filed a suit in a civil Court 
against the respondents for a declaration that 
she was the owner of a certain sum of money 
lying in deposit with the respondents and 
no one else had any right, title and interest in 
that sum. In this suit a preliminary igsue 
was raised whether the suit was barred by the 
Bombay Public Trusts Act, 1950. During 
the pendency of the suit the respondents 
submitted an application before the Deputy 
Charity Commissioner under s. 19 of the Act 
inter alia to make inquiries and determine 
whether the sum lying in deposit with them 
constituted a trust and whether the trust was 
a public trust within the meaning of the Aet. 


` 1955. 


e 
BOMBAY PUBLIC TRUSTS ACT, S. 19 
—{Contd.) 


A preliminary contention raised by the peti- 
‘tioner that the Deputy Charity Commissioner 
had no jurisdiction to entertain the application 
‘as the question relating to the existence of a 
trust wastinvolved in the suit, was rejected. 
“Thereafter the petitioner applied for stay of 
the proceedings before the Deputy Charity 
‘Commissioner under s. 10 of the Civil Procedure 
‘Goede, 1908, contending that as the same issue 
fell to be determined in two different proceed- 
ings beforg two different tribunals simulta- 
ngously, and the suit instituted by the peti- 
“tiSner was prior to the institution of the ap- 
pres by the reepondenta, the proceedings 
before the Deputy Charity Commissioner were 
‘liable to be stayed :— 

Held, that under the Bombay Public Trusts 
Act the civil Court had no jurisdiction to 
-deoide the question whether the sum in the 
hands of the respondents was the property of 
‘a public trust and the application before the 
‘Deputy Chairty Corina ores could not be 


stayed. 
TARABEN BALDEVDAS V. CHARITY COMMIS- 
SIONER. 57 Bom.L.R.1069. 


S, 26, See BOMBAY PUBLIC TRUSTS 

ACT, 1950, S. 19. 57 Bom.L.R.1069. 
e 

S, 56. See Bomwsay PusLic TRUSTS 

Acrt, 1950, S. 19. 57 Bom.L.R.1069. 


S., 79. See Bompay PUBLIC TRUSTS 
Act, 1950, S. 19. 57 Bom.L.R.1069. 


——_—_S. 80. 
ACT, 1950, S. 19. 


See BOMBAY PUBLIC TRUSTS 
57 Bom.L.R. 1069. 


‘BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT 
Bom. LVII of 1947), S. 5(8)(b). See BompBay 

AND REQUISITION Acr, 1948, S. 4(3). 
57 Bom.L.R.(0.C.J.)938. 


~S, 5(10)(b)(1)—Whether Court has 
jurisdiction to fiw rent different from rent pre- 
scribed under 8. 5(10)(b)(i) where thereis dispute 
regarding amount of standard rent—Standard 
rent, how to be fixed. 

Under s. 5(10)(b)(¢) of the Bombay Rents, 
“Hotel and Lodging House Rates Control Act, 
1947, the rent at which the premises were let 
on September 1, 1940, does not automatically 
‘become the standard rent, but it becomes 
standard rent subject to the provisions of s. 11 
of the Act, and, therefore, the Court has 
jurisdiction to fix a rent different from the 
vent prescribed under s. 5(10)(b)(t) where a 
case falls under s. 11(Z)(e) of the Act. 

Clause (e) of s. 11(1) of the Bombay Rents, 
-Hétel and Lodging House Rates Control Act, 
1947, does not refer to the dispute as to amount 
‘of rent, but the dispute is as to the amount 
of standard rent. 

In fixing the standard rent the correct 
8 proach shoud be, what is the net return 
which a landlord should be reasonably allowed 
‘on his investment. / 

BAPINASAHEB DAWOODSAHER D. LAXMAN. 
57 Bom.L.R.413. 
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BOMBAY RENTS, HOTEL AND 
LODGING HOUSE RENTS CONTROL 
AQT, S. 11. 

Clause (e) of s. 11(J) of the Bombay Rents, 
Hote] and Lodging House Rates Control Act, 
1947, does not refer to the dispute as to amount 
of rent, but the dispute is as to the amount of 
standard rent. 

In fix the standard rent the correct 
approach should be, what is the. net return 
which a londlord should be reasonably allowed 
on his investment. 

SAPINASAHEB DAWOODSAREB V. LAXMAN. 
57 Bom.L.R.413. 


S. 13(2}—“‘Decree’ in R 13(2) whether 
means decree for eviction by trial 
Court—Time at which ilability of accom- 
modation to be taken into consideration. 

The word ‘decree’ in s. 18(2) of the Bombay 
Rents, Hotel and Lodging House Rates Con- 
trol Act, 1947, means the decree for eviction 
which is passed by the trial Court. Therefore, 
the time at which the availability of the ac- 
commodation either to the landlord or tenant, 
which has to be taken into consideration under 
8. bead ce the Act, is the time when the trial 
Court is about to pass the decree for eviction. 
SHANTARAM KESHAV V. PRABHAKAR BALWANT. 

57 Bom.L.R.1116. 


~S. 15—Subletting by tenant—Exzpress 
term in lease not to sub-let—-Proviso to s. 15 
not capable of defeating such term. 

Section 15 of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947, 
contains an absolute prohibition against the 
tenant sub-letting the demised premises or 
assigning or transferring his interest therein. 
The proviso to the section serves the limited 
purpose of withdrawing the absolute prohi- 
bition contained in the section to this extent 
that if the contract between the landlord and 
the tenant permits of transfer of interest, the 
tenant may do so. The proviso does not 
enable the tenant to assign the tenancy in a 
case where there is a prohibition against 
assignment in the contract of tenancy. 
PALATELE ORLENT v. KODAK, LTD. 

57 Bom.L.R.175. 


————_8. 28—Arbitraiion Act (X of 1940), 
Sec. 17—Civtl Procedure Code (Act V of 1908), 
0O. XXII r. 3—Dispute between landlord and 
tenant regarding rent and termination of tenancy 
referred to arbitration—Court empowered under 
Act to decide such dispute passing decree in terms 
of award given by arbitrators—Whether Court 
has jurisdiction to pass such decree—KEaecu- 
tability of decree. 

The words ‘‘no other Court shall have juris- 
diction to entertain any such suit, proceeding 
or application or to deal with such claim or 
question’? in s. 28 of the Bombay Renta, 
Hotel and Lodging House Rates Control Act, 
1947, exclude reference to arbitration of a 
dispute relating to recovery of rent or posses- 
sion of premises to which provisions of Part 
II of the Act apply. 

A dispute regarding rent and termination of 
tenancy in ect of a shop was referred to 
arbitration by the plaintiff, who owned the 
shop, and the defendants to whom it was let 
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out for a year. The arbitrators gave their 
award and thereafter the plaintiff made an 
application to the Court of the Civil Judge, 
Junior Division, at Muddebihal, where the 
shop was situated, for a decree in terms of the 
award. The Court treated the application as 
a suit and passed a decree in terms of the award 
of the arbitrators: The plaintiff sought to 
execute the decree and the defendants contend- 
ed that the decree passed by the Court was 
without jurisdiction and that, therefore, the 
darkhast did fot lie :— 

Held, that the decree passed by the Court was 
without jurisdiction and was not capable of 
execution. 

SaBavva HANMAPPA V. BASAPPA. 
57 Bom.L.R.261. 


BOMBAY SALES TAX ACT (Bom. II of 
1963)—Criminal Procedure Code (Act V of 1898), 
Sec, 195(1}—Indian Penal Code (Act XLV of 
1860), Sec. 471—Offence under 8. 471, I. P. C., 
of fraudulently or dishonestly using as genuine 
a forged document in proceedings before Sales Tax 
Officer—Whether Court can take cognizance 
of such offence without complaint in writing of 
Sales Tax Officer—Sales Tax Officer whether a 
Court within s. 196 (1)(c), Cr. P. C. 

The Sales Tax Officer appointed under the 
Bombay Sales Tax Act, 1958, is a Court within 
the meaning of s. 195(1) of the Criminal 
Procedure Code, 1898. 

The Sales Tax Officers have jurisdiction to 
decide questions relating to revenue by officers 

ially and exclusively empowered to decide 
them. The Sales Tax Officers, having been 
invested with powers which are the normal 
attributes of a Court or a Tribunal authorised 
to'adjudicate upon a disputed question of law 
or fact relating to rights of citizens, can be 
regarded as a Revenue Court within the mean- 
ing of s. 195 (Z)(c) of the Criminal Procedure 
ode. 

STATE D. NEAICHAND PASHVIR. 

57 Bom.L.R.1056. 


BOMBAY SECURITIES CONTRACTS 
CONTROL ACT (Bom. VIII of 1925), S. 3(4). 
See BOMBAY SECURITIES CONTRACTS CONTROL 
Act, 1925, S. 6. 57 Bom.L.R.(O.G.J.)1051. 


—— S. 6—Agreement by defendant to sell 
plaintiff's shares within twelve months on the 
happening of certain event and undertaking 
given by defendant under agreement to purchase 
shares himself on his failure to sell these 
within stipulated time—Failure by defendant to 
sell: shares within stipulated time—Sutt by 
plaintiff for breach'of agreement by defendant to 
purchase shares himself—Contract whether a 
ready delivery contract and enforceable. 

AD agreement was arrived at between the 
plaintiff and the defendant whereby the defend- 
ant gave an unde ing to the plaintiff to sell 
off for the plaintiff certain bank shares at a 
certain price per share, within twelve months 
from the date the bank was converted into a 
fmance corporation by sanction of the Court. 
It was also agreed that if at the end of the twelve 
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months the defendant failed to sell off the 
shares, the defendant would himself take deli- 
very of the shares and pay the price at which 
these were agreed to be sold. The defendant 
failed to sell off the shares Withine the time 
stipulated in the agreement and the plaintiff 
filed a suit against him claiming damages for 
breach of the ment to purchase the shares 
himself. The defendant contended that as the 
agreement constituted a contract which did not 
satisfy the definition of a ready delivery con- 
tract under the Bombay Securities Contra 
Control Act, 1925, it was void under s. 6 of the 
Act :— 

Held; that atthe date whenthecont®ict was 
entered into there was no contract for purchase 
or sale of shares, 

that that contract only came into existence 
at the end of twelve months when the per- 
formance was either immediate or within a 
reasonable time, and 

that as the plaintiff was suing the defendant 
in respect of that obligation, his suit was not 
rendered bad by reason of the provisions of the 
Bombay Securities Contracts Control Act, 
and the contract was valid and enforceable. 

The inclination of every Court must be in 
favour of validating rather than avoiding a 
contract, and when a law makes a conteact 
void the Court must strictly construc the 
provisions of that law. 

JETHALAL THAKKAR v. R. N. KAPTUR. 
57 Bom.L.R.(O.G.J.)1051. 


BOMBAY SHOPS AND ESTABLISH- 
MENTS ACT (Bom.LXXIX of 1948), S. 2(27) 
— Shop, what is a. 

The accused owned a small workshop in 
which he employed 8 workmen. The method. 
of his doing business was to go to the local 
mills, to collect orders from them for small parts 
of machinery, to manufacture those parts in 
his workshop, to deliver the parts to mills 
when ready, and to collect the money therefor 
from the mills. No buying or selling was 
done on the premises. A question arose 
whether the workshop was a shop as defined in 
s. 2(27) of the Bombay Shops and Establish- 
ments Act, 1948 :—- 

Held, that the workshop in question was not 
a shop within the meaning of s. 2(27) of the 
Act. 

KALIDAS DHANJIBHAI V. STATE OF BOMBAY. 
57 Bom.L.R.(S.C.)702. 


————S. 2(27}—Bombay Shops and Esta- 
blishments Rules, 1949, r. 18(14), Form “A”— 
Accused having shop for sale of ‘bidis’ and a 
godown for his merchandise in same bi tlding— 
Shop and godown registered under Act—Accused 
having another godown in another building in 
same locality for storing ‘bidi’ leaves required 
for his business—Whether such godown shovld 
be separately registered—Construction. 

The entire premises in which goods are sold 
or services are rendered would be regarded 
as a ‘shop’, within the meanirg of that expres- 
sion as used io s. 2(27) of the Bombay Shops 
and Establishments Act, 1948, even tho 
the rest of the premises are not used for that 
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Poe An office, store-room, godown, ware- 
ouse ox work place, in the premises where 
goods are sold or services are rendered, would 
pot, therefore, be required to be separately 
registered"as a shop under the Act. It is only 
where the office, store-room, godown, ware- 
house or work place is independent of the 
premises where goods are gold or services are 
tendered to customers that the question of 
separate registration arises. . Whether such 
office, stom-room, etc:, should. be separately 
vei , or the registration of the shop in 
which goods are sold or services are rendered 
would include the office, store-room, ete., 
must d&pend upon the circumstances of each 
case, If the premises in which goode are sold 
or services are rendered are so intimately 
connected with the office, store-room, gocown, 
warehouse or work place that they may be 
regarded as one business unit, one registration 
of the place, where goods are sold or services 
are rendered, and of the office, store-room, 
godown, ete., mainly used in connection with 
that activity would be sufficient. Where, 
however, the office, store-room, godown, ware- 
house or work place is not so intimately con- 
nested with the premises where goods are 
sold or services are rendered, though used in 
eee ter ag or business, it would 

e req to be arately registered. 

The accused had a shon for a of ‘bidis’ 
in a part of a Hag and in another part of 
the same building he a godown where he 
kept stocks of his merchandise. This shop 
and godown were registered under s. 7(4) 
of the Bombay Shops and Establishments Act, 
1948. The accused maintained another gocown 
in another building in the same locality for 
the storage of ‘bidi’ leaves required for the 
purpose of his Lusiness which he carried on 

his shop. The accused, however, did not 
submit any application in respect of this godown 
ander s, 7(4) (t) in Form A as requi under 
the Act, and he was prosecuted inter alia for 
an oflence under s. 7(Z) of the Act read with 
8. 52 of the Act :— 

Held, that the godown in question was 
entirely independent of the shop in which goods 
were sold and it had, therefore, to be separately 
registered under the Act, and, therefore, the 
accused was guilty of the offence under s. 7(1) 
tread with s. 52 of the Act. 

STATE V. JAMNADAS GORDIANDAS. 
57 Bom.L.R.155. 


———§8. 4. See BoxBAY SHOPS AND 
ESTABLISHMENTS ACT, 1948, S. 70. 
57 Bom.L.R.1035. 


S. 7QX£G). See Bomspay Suors 
ANS ESTABLISHMENTS Acr, 1948, S. 2(27). 
57 Bom.L.R.155. 


———S. 18(1). See Bommay SHOPS AND 
ESTABLISHMENTS ACT, 1948, S. 2(27). 
57 Bom.L.R.155. 


———-S. 52. See Bomsay SuHoOrs AND 
ESTABLISHMENTS ACT, 1948, S. 2(27). 
57 Bom.L.R.155. 
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BOMBAY SHOPS AND ESTAB- 
LISHMENTS ACT, S.  70—Fac- 
tories Act (LXIII of 1948), Sec. 69— 
Payment of Wages Act (IV of 1936), 


Secs. 1(4), 15, 17—Transport Service of Muni- 
cipal Corporaticn emplcying Watch ana Ward 
Stperviscre te werk in precincts of its repair 
workshop registered as a faz im, by 
employees for delayed wages, based on s. 70 of 
Bom. Act LXXIX of 1948—Maintainability 
of claim—Whether repair workshop part of 
establishment of local Authority—Expression 
‘establishment’? in Schedule IT of Bom. Act 
LXXIX of 1948, has same meaning as in the 
definition clause of Act. 

A Municipal Tr. ort Serviée maintained 
a@ repair workshop which was registered as a 
‘factory’ under the Factories Act, 1948. The 
petitioners, who were employed by the Muni- 
cipal Transport Service as Watch and Ward 
Supervisors, in the course of their duties were 
required to work within the precincts of 
that factory. The petitioners claimed delayed 
wages under the Payment of Wages Act, 1986, 
basing their claim on s. 70 of the Bombay 
Shops and Establishments Act, 1948 :— 

Held, that the repair workshop of the 
Municipal Transport Service being a part of the 
establishment of a local Authority, Le., the 
Municipal Corporation, was, by the combined 
operation of s. 4 and Schedule II of the Bombay 
Shops and Establishments Act, not governed 
by any of the provisions of the Act, and 

that, therefore, the petitioners were not 
entitled to the benefit of the Factories Act 
under s. 70 of the Bombay Shope and Establish- 
ments Act. 

The expression ‘establishment’ in Schedule 
II to the Bomtay Shops and Establishments 
Act, 1948, hes a wider and a different conno- 
tation from the connotation which it has 
under the interpretation clause of the Act. 
Therefore the offices and other places where 
the activities of the local Authorities are 
carried on are not subject to the provisions 
of the Act. 

DiwaANSING BAHADURSING V. TRANSPORT 
MANAGER. 57 Bom.L.R.1035. 


—§ SCH. II, ITEM NO. 3. See BOMBAY 
SHOPS AND ESTABLISHMENTS ACT, 1948, S. 70. 
57 Bom.L.R.1035. 


BOMBAY TALUQDARI TENURE ABO- 
LITION ACT (Bom. LXII of 1949)—Govern- 
ment of India Act, 1935, [25 & 26 Geo. V c. 
42), Sec. 299—Constitution of India, arts. 31 
and 31-B—Whether Bombay Act protected 
under art. 31-B—Scope of art. 31-B—Con- 
stitution. 

The Bombay Taluqdari Tenure Abolition 
Act, 1949, is protected under art. 81-B of the 
Constitution of India and is, therefore, valid 
in law. 

What art. 81-B protects is not a mere 
“contravention of the provisions” of Part IO 
of the Constitution but an attack on the grounds 
that the impugned Act is “inconsistent with 
or takes away or abridges any of the rights 
conferred by any provisions of this Part”. 
One iguana secured toa person by Part II 
of the Constitution is a right that his property 
shall be acquired only for public purposes and 
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under a law authorising such acquisition and 
providing for compensation which is either 
fixed by the law itself only or regulated by 
principles specifle? by the law. That is also 
the very right which was previously secured to 
the person under s. 209 of the Government of 
India Act, 1985. 

What is important to notice in the phraseo- 
logy of art. 31-B of the Constitution is that 
tbe protection is not merely against the con- 
travention of certain provisions but an attack 
on the grougd of unconstitutional abridge- 
ment of cerikin rights. It will be illogical 
to construe art. 31-B as affording protection 
only so far as these rights are en away 
by an Act in violation of the provisions of the 
new Constitution but not when they are 
taken away by an Act in violation of s. 299 
of the Government of India Act which has 
been repealed. The intention of the Consti- 
tution to protect each and every one of the 
Acts specified in the Ninth Schedule from 
any challenge on the ground of violation of 
any of the fundamental rights secured under 
Part III of the Constitution i tive of 
whether they are pre-existing or new rights, 
is placed beyond any doubt or question by 
the very emphatic of art. 81-B 
which declares that none of the provisions 
of the specified Acts shall be deemed to be 
void or ever to have become void on the ground 
of the alleged violation of the rights indicated 
and “notwithstanding any judgment, decree 
or order of any court or tribunal’. That 
intention is also emphasised by the positive 
declaration that ‘teach of the said Acts or 
Regulations shall, subject to the power of 
any competent Legislature to repeal or amend 
it, continue in force.” 

Demosas DEVISINGH V. STATE OF BOMBAY. 
57 Bom.L.R.(S.0.)718. 


BOMBAY TENANCY ACT (Bom, XXIX 
of 1939). 

A suit by a landlord to recover possession 
of agricultural lands situated within the 
limits of a Municipal Corporation, which 
lands are excluded from the operation of the 
Bombay Tenancy and Agricultural Lands 
Act, 1948, can lie in a civil Court, even though 
the defendant scts up the plea that he is a 
protected tenant under the Bombay Tenancy 
Act, 1939. 

SAKHARAM Narayan 0. MANIKCHAND MOTI- 
CHAND. 


57 Bom.L.R.223. 
en S.2(13). See Bormay TENANCY ACT, 
1989, S. 24, 


57 Bom.L.R.816. 


S. 24—Bombay Land Revenue Code 
(Bom. V of 1879), Secs. 10, 8, 9$—Bombay 
General Clauses Act (Bom. I of 1904), Sec. 3(1) 
—Bombay Tenancy and Agricultural Lands 
Act (Bom. LXVII of 1948), Secs. 212A), 74(2) 
Appeal against order passed by Mamlaidar 
under 3. 24(2) of B.T. Act heard by District 
Deputy Collector—Whether District Deputy 
Collector competent to hear appeal—Order under 
s. 10 of B. L. R. Code putting Assistant or 
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BOMBAY TENANCY ACT, 
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S. 24 


Deputy Collector in charge of revenue admini- 
stration whether imposes limitation ‘on juris- 
diction of such officer—Effect of parenthetical 
clause in s. 10. b 

The District Deputy Collector is tompetent. 
to hear an appeal against an order passed by 
the Mamlatdar under s. 24(2) of the Bombay 
Tenancy Act, 1989. 

The effect of 8.10, para. 2, of the Bombay 
Land Revenue Code, 1879, is that the word. 
‘Collector’ as used in 8. 24 of the Bombay 
Tenancy Act, 1989, must when the Assistagt 
or Deputy exercises appellate powers be re- 

tõed, as substituted by the expressior Deputy 

ollector or the Assistant Collector. © 

An order under s. 10 of the Bombay Land 
Revenue Code, 1879, putting an Assistant or 
a Deputy Collector in charge of the revenue 
administration of a taluka does not impose 
any limitation as to tbe nature or the character 
of jurisdiction to be exercised by that officer. 
It is only a condition on the happening of 
which the jurisdiction of the Assistant or 
the Deputy Collector becomes exercisable. 

The effect of the parenthetical clause 
‘subject to the provisions of Chapter XIII” 
in s. 10 of the Bombay Land Revenue Code, 
1879, is only to attract the provisions relating 
to appeals and revision the or@ers 
passed and the acts done by revenue officers. 
An order passed by a Deputy Collector or 
by an Assistant Collector under any law for 
the time being in force is in the absence of 
any express provision of the Code or of any 
other law!appealable or revisable in the manner 
provided by Chapter XIII. 

The fact that a piece of legislation has been. 
passed as a matter of abundant caution will 
not justify the Courts in holding that the 
Legislature has expressly enacted what was- 
not implicit in the previous legislation. 
Visanu DADU LOKHANDE D. UMABAI. 

57 Bom.L.R.816. 


BOMBAY TENANCY AND AGRICULTU- 
RAL LANDS ACT (Bom. LXVII of 1948), 
S. 2—Constitution of India, arts. 31.4,,31B— 
Grass growing naturally and spontaneously 
on land—Cutting of such grass whether “agri- 
culture” within s. 2—Kepression “raising grass” 
in s. 2 whether includes cutting of grass or 
activity for protection of grass—Whether proviso 
to 8. 65 prevenis manager from leasing land 
at rate higher than assessment—Government 
whether can assume emeni of lands under 
s. 65 without giving notice—Articles 314 and 
81B, construction of—Hstablishment of fact 
left to subjective determination of authority— 
Whether such fact justiciahle. 

When the Legislature leaves the establish- 
ment of a fact to the subjective determination 
of any authority, the Legislature clearl 
intends that the decision of that authority with 
regard to the establishment of that fact is final. 
There must be a mental satisfaction of the 
authority in question that a particular fact 
is established. That fect is not a justiciable 
fact; ıt is not ə fact which has got to be 
objectively established in a Court of law., If 
the authority comes to Court and states that it. 
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has applie¢ its mind to the particular question 
and it is%atisfied that the fact has been estab- 
lished, the condition is clearly complied with. 
The subjective satisfaction must be a genuine 
subjectivé satisfaction. It must not be a 
eolourable satisfaction, it must not be a satis- 
faction influenced by any external considera- 
tions, it must not be a satisfaction which is 
aubitrary or capricious; but if the satisfaction 
is a bona fide satisfaction, then, the Court has 
no jurisdicfion to question the decision and to 
investigate as to the correctness of the decision 
arrived at by the authority. 

It cannot be said of a person on whose land 
grass frows naturally and spontaneously 
without any effort on his part or without any 
activity on his part, that he is raising grass and 
carrying on an agricultural activity within the 
meaning of s., 2 of the Bombay Tenancy and 
Agricultural Lands Act, 1948. The mere cut- 
ting of such grass is not “agriculture” within 
the meaning of that section. 

The expression “raising of grass” in s. 2 of 
the Bombay Tenancy and Agricultural Lands 
Act, 1948, does not include the cutting of 
grass or any activity for the production of grass 
either while it is growing or after it is cut. 

The expression ‘‘without prejudice to the 
gefterality of the provisions contained in 
Article 31A” contained in art. 81B of the 
Constitution of India, makes it clear that the 
specific particular provision contained in art. 
81B does not in any way affect the provisions 
of art. 31A. Article 81B must not be read as 
limiting art. 81A, but to the extent that art. 81B 
deals with the specific case of an Act being 
included in the Ninth Schedule one has to 
look at art. 81B in orderto decide whether the 
Act can be challenged or not. One cannot 
import into art. 31B the provisions of art. 81A. 
The only condition which art. 81B lays down 
in order to save ap Act from the challenge under 
Part ITI is that it should be included in the 
Ninth Schedule. Once it is included, no 
further argument is open to a petitioner, nor is 
it open to him to suggest that the Act is void 
because it infringes any of his fundamental 
rights. 

It is pever safe to attribute to the Legislature 
whenever it amends any legislation that every 
amendment necessarily conveys ap alteration 
of the law. Very often amendments are 
made for the purpose of better drafting. 
NATHUBHAL GANDABHAI V. STATE OF BOMBAY. 

57 Bom.L.R.199. 


S, 8(2). See BOMBAY TENANCY AND 
AGRICULTURAL Lanps Act, 1948, S. 76(7). 
57 Bom.L.R.1023. 


—2£—__-8. 12(6). See BompayTENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 76(i). 
57 Bom.L.R.1023. 


~———S. 26(2}Landlord—Payment of rent 
by tenant—-Failure to give receipt in prescribed 
form—“‘Landlord,” meaning of—Whether it 
includes lanalord’s agent. 

eThe word “landlord” in s. 26(2) of the Bom- 
bay Tenancy and Agricultural Lands Act, 


m 
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1948, means the landlord and nothing more. 
Tt does not include his agent or any other 
person acting on his behalf. 

Hence, an agent of the landlord who fails to 
give a receipt, in the prescribed form as 
required by 8. 26(2) of the Act, for the rent 
paid to him by the tenant, does not offend 
against s. 81(1) of the Act.’ 

STATE U. KONDAJI Cammagsi. 
57 Bom.L.R.171. 


————S. 29(1) (2) -Applicatign tenant to 
Mamilaidar for possession, plea is title as 
protected tenan ponents pulling in issue 
their own litle as -tenants cy applicant—Issue 
decidea by Mamlatdar against applicant— 
Prant Ojficer in appeal holding opponents 
trespassers and passing order for possession 
unedr 8. 29(1) in favour of applicant—Whether 
Prant Officer has jurisdiction to order possession 
under 8. 29(1)—Construction. 

Section 29(1) of the Bombay Tenancy and 
Agricultural Lands Act, 1948, gives a right to 
the tenant to obtain an order of possession 
from the Mamlatdar in every case where he is. 
entitled to possession under any of the pro- 
visions of the Act. 

“The Bombay Tenancy and Agricultural 
Lands Act, 1948, was put on the statute book 
for the protection of tenants and it would be 
difficult to believe that the Legislature intended. 
that after a tenant had gone to the Mamlatdar 
for possession against a party who was in 
possession and the Mamlatdar had tried the 
issue as to whether that party was a sub-tenant 
or not the Mamlatdar should have no right to 
give relief to the tenant but should drive the 
tenant to a civil Court asking him to start a 
new litigation and then obtain possession by the 
rather dilatory method of a suit. The clear 
object of the Legislature io enacting s. 29(1) 
was that if the Mamlatdar was satisfied that 
the tenant was entitled to possersion by reason 
of the Tenancy Act, then it was his duty to 

rotect that possession and order any ore who 
dispossessed, the tenant to restore posses- 
sion to him.” 

These observations may not apply to two 
eases which may arise. There may be a case 
where a tenant may make an application 
against a frespasser and the trespasser may not 
raise an issue with regard to his being a sub- 
tenant and, therefore, the Mamlatdar may not 
have to determine under s. 70 of the Bombay 
Tenancy and Agricultural Lands Act as to 
whether he is a tenant or not. It may then 
be ed in such a case that as the application 
filed by a tenant was against a trespasser 
simpliciter, the Mamlatdar has no jurisdiction to 
award possession to the tenant. The other 
ease that may arise may be that a tenant may 
make an application against a person who has 
ousted him from possession and may base his 
cause of action under the Specific Relief Act. 
In other words he may not claim possession 
of his title but he may require possession 
merely. on the ground that he had been dispos- 

within the period laid down in the Indian 
Limitation Act. Such a case would not fall 
under s. 29(1) of the Tenancy Act because 
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8. 20(7) assumes that the tenant must claim 

possession on his title as a tenant and he must 
e entitled to possession as a tenant under the 

provisions of the Tenancy Act. 

SHANKAR RAOJI v. MAHADU GOVIND. 


57 Bom.L.R.65. 


———S. 34—Landlord obtaining posses- 
sion of land from tenani for cultivating land 
personally—Within year of possession landlord 
exchanging land with another person—Svuch 
person personally ci ltivating land obtained in 
exchange—Whether tenant entitled to obtain 
possession of land frem landlord under 8. 37. 

A landlord obtained possession of land from 
his tenant under s. 84 of the Bombay Tenancy 
and Agricultural Lands Act, 1948, on the 
ground that he bona fide wanted to cultivate 
the land personally. Within about a year 
after the landlord obtained possession of the 
land, he exchanged this land with land helong: 
ing to the petitioner. The petitioner personally 
cultivated the land herself which she had 
obtained in exchange. On the question whether 
the tenant was entitled to invoke the provisions 
of s. 87(Z) of the Act in his favour and get an 
order directing the landlord to restore posses- 
sion of the land to him :— 

Held, that the tenart was entitled to an order 
tor possession of the land under s. 37 of the 

ct. E 
GODAVARTBAI JAYARAM 0. KASHINAM. 

57 Bom.L.R.1111. 


——S. 37. See Bompay TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 84. 
57 Bom.L.R.1111. 


———S. 38. See BOMBAY TENANCY ADD 
AGRICULTURAL LANDS ACT, 1948, S. 84. 
57 Bom.L.R.1111. 


S. 39. See BomBaAyY TENANCY AND 
AGRICULTURAL LANDS Act, 1948, S. 34. 
57 Bom.L.R.1111, 


———S. 63. See Bombay TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 84. 
57 Bom.L.R.1111. 
s 


——S. 64—Appciniment cf Mamlatdar 
as tribunal—Promulgation of rules under Act— 
Sale taking place in interoal—Whether such 
sale is valid even though the procedure under 
Act not followed. 

The Bombay Tenancy and Agricultural 
Lands Act, 1948, which provided a rertain 
procedure before a Tribupal appointed under 
the Act before agricultural land can be sold to a 
stranger, came into force on December 28, 1948. 
Shortly thereafter the Government of Bombay 
appointed the Mamlatdar as the tribunal under 
the Act. On April 27, 1949, the Government 
promulgated rules framed under the Act, 
which embodied forms in which applications 
under the Act should be made. Meanwhile on 
March 9, 1949, defendant No. 1 sold his 
rayatawa lands to the plaintiff, which lands 
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were in possession of defendant No. 2, without 
following the procedure laid down by the Act. 
Defendant No. 2 having objected that the 
sale war void for the reason thet the, procedure 
laid down by the Act was not followed : 

Held, (1) that inasmuch as the sale deed was 
executed after the coming into operation of 
s. 64 of the Bombay Tenancy and Agricultural 
Lands Act, the sale was void on the grourtti 
that the procedure Jaid down by the section 
was not followed ; ° 

(2)’ that though the rules under the Act 
were not promulgated at the date of the sale, 
there was nothing to show to defendagt No. 1 
that they would not come into force before the 
tribunal fixed the reasonable price ; 

(8) that no application having been made 
to the Mamlatdar under s. 64(1) of the Act, the 
sale was void. 

SHANKAR SHIDDAPPA V. JAYSINGRAO. 
57 Bom.L.R.505. 


—S. 65. 

The proviso to s. 65 of the Bombay Tenancy 
and Agricultural Lands Act, 1948, does not 
prevent the manager from giving land on lease 
at a rent hicher than the amount of the assess- 
ment, but the proviso lays down the minimum 
rent at which land should be leased out. ° 

For the purposes of s. 65 of the Bombay 
Tenancy and Agricultural Lands Act, 1948, 
all that is necessary is that the land should 
have remained uncultivated for two consecu- 
tive years. It is immaterial whether prior to 
that period it was cultivated or not. 

If an enquiry is held under s. 65 of the 
Bombay Tenancy and Agricultural Lands Act, 
1948, the Court cannot then consider as to 
whether the enquiry was a proper one or 
whether a better inquiry would not have 
provided better results. 

Government has the power under a. 65 of the 
Bombay Tenancy and Agricultural Lands 
Act, 1948, to assume management of lands 
without notice. 

NatnusHal GANDABHAI V, STATE OF BOMBAY. 
57 Bom.L.R.199. 


————-S. 70—Mamilatdar—Jurisdiction to 
decide whether apersonis a tenant, perpetual or 
permanen wil Court has no jurisdiction to 
decide the question—Land Revenue Coae (Bom. 
Act V of 1879), Sec. 83—Presumption as to 
permanent tenancy. 

Under s. 70 of the Bombay Tenancy and 
Agricultural Lands Act, 1948, it is the Mamlat- 
dar alone who has the jurisdiction to determine 
the issue whether a person is or is not a tenant, 
the duration of whose tenancy is perpetual or 
permanent. ‘ 

Per Curiam. The question whether a 
person is or is not a tenant under a written 
document 1s a very simple one; but when a 
tribunal is called upon to consider whether a 
person is a tenant by reason of the presumption 
arising under 8. 88 of the Land Revenue e, 
1879, entirely different considerations comeinto 
play, and we are sure that the Legislature never 
intended that such difficult and _ intricgte 
questions should bedecided by the Mamlatdar. 
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We therefore hope that the Legislature will 
take the earliest opportunity to amend the law 
and to make it clear to what extent the 
jurisdiction of the Mamlatdar should be cir- 
eumscribél and to what extent the jurisdiction 
-of the civil Court should be ousted. 
"NAGESH JANARDAN 0. JINNAPPA SHIDDAPPA. 
57 Bom.L.R.272. 


+ 

~S. 74—Land Revenue Code (Bom. V of 

1879), Secy209—Appeal—Dismissed for default 
ectsion on merits. 

In hearing an appeal under s. 74 of the 
Bombay Tenancy and Agricultural Lands Act, 
1948, under 8. 209 of the Land Revenue 
‘Code, 1879, the appellate authority is not at 
‘liberty to dismiss the appeal for deafult, but 
must decide it on merits. 

KALLAPPA JOTEPPA V. MURIGEPPA RUDRAPPA. 
57 Bom.L.R.178. 


mS. 76(1)—Order passed by Collector on 
«appeal order of Mamlatdar determining 
reasonable reni—Whether application for revision 
«against such order of Collector lies to Bombay 
-Revenue Tribunal—W ords “shal not be called in 
-question during that perio?’ in 8. 12(5) referable 
-to hich proceedings—-Construction. 

nder s. 76(1) of the Bombay Tenancy and 
Agricultural Lands Act, 1948, an application 
-for revision lies to the Bombay Revenue Tribu- 
‘nal against an order passed by the Collector 
‘on appeal from an order of the Mamlatdar 
‘determining the reasonable rent under s. 12 of 
the Act. 

The words “shall not be called in question 
-during that period” in s. 12(5) of the Bombay 
‘Tenancy and cultural Lands Act, 1948, 
must be confined to proceedings for revision 
‘of the reasonable rent by application to the 
“Mamlatdar or the Collector during the five 
years subsequent to the decision of the Mamlat- 
-dar or the Collector, as the case may be. 
SHANEARRAO MADHAVRAO 1. K. C. SEN. 

57 Bom.L.R.1023. 


S. 81(7). See BOMBAY TENANCY AND 
-AGRICULTURAL LANDS ACT, 1948, S. 26(2). 
57 Bom.L.R.171. 


————_S. 84. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS Act, 1948, S. 84. 
57 Bom.L.R.1111. 


m WG, §8(1)(c)—Agriculiural lands in 
Municipal area—KExclusion pon Act—Suit for 
possession of such lands—Defendant claiming 
to be protected tenant—Bombay Tenancy Act 
{Bom. XXIX of 1939)—Ejeciment suit—Civil 
‘Coyrt—Jurisdiction. 

suit by a landlord to recover possession 
‘of agricultural lands situated within the limits 
-of a Municipal Corporation, which lands are 
excluded from the operation of the Bombay 
‘Tenancy and Agricultural Lands Act, 1948, 
can lie in a civil Court, even though the 
defendant sets up the plea that he is a protected 
tenant under the Bombay Tenancy Act, 1989. 
SAKHARAM NARAYAN v. ManikcHann Mort- 
OHAND, 57 Bom.L.R.223. 
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BUSINESS PROFITS TAX ACT (XXI of 
1947), S. 17—Business Profits Taw Rules, 1947 
rr. 12, 18, 14—Indian Income-tax Act (XXI, of 
1922), Secs. 83(2A), 33(4)—Appeal against order 
of Appellate Assistant Commissioner pe by 
Income-taz Officer—Whether period of limitation 
for filing such eal runs from date when 
order communicated to Income-iax Officer or 
from date when order communicaisd to Com- 
missioner of Income-taz—-Appellate Tribunal 
whether can condone delay tn’ filing appeal 
barred by limitation. 

For the purposes of filing an appeal under 
s. 17 of the Business Profit Tax Act, 1947, read 
with the Business Profits Tax Ryles, the period 
of limitation is to be computed from the date 
the order of the Appellate Assistant Commis- 
sioner is communicated to the Income-tax 
Officer filing the appeal and not from the 
date the order is communicated to the Com- 
missioner of Income-tax. 

Under r. 12 of the Business Profits Tax Rules 
limitation runs from the date of the receipt 
of the order in question, and the receipt cap 
only be by the party aggrieved by the decision 
of the Appellate Assistant Commissioner. 

Rule 14 of the Business Profits Tax Rules 
gives the right to the Commissioner of Income- 
tax to be represented in a competent appeal. 
If the appeal is not competent because it is 
barred by limitation, no question of the 
Commissioner being represented at the hearing 
of the appeal arises. The right that is given 
to the Commissioner to be represented at the 
hearing is not as an appellant but as an income- 
tax authority interested in the decision given 
by the Appellate Assistant Commissioner. 

The Appellate Tribunal has no jurisdiction 
under s. 17 of the Business Profits Tax Act, 
1947, to condone delay in filing an appeal 
which is barred by limitation. 

Section 17 of the Business Profits Tax Act, 
1947, does not confer upon the Appellate 
Tribunal the same powers that the Tribunal 
has under the Indian Income-tax Act, 1922, 
with regard to admitting appeals. The powers 
it confers are only with regard to disposing of 
appeals. 

Comr., I. T. v. Visay Murs Co., LTD. 
57 Bom.L.R.480. 


————-§. 19. See Busmess Prorirs Tax 
ACT, 1947, S. 17. 57 Bom.L.R.480. 


BUSINEŠS PROFITS TAX RULES, R. 12. 
See BUSINESS Prorrrs Tax Act, 1947, S. 17. 
57 Bom.L.R.480. 


——R. 13. See Busmess Prorirrs Tax 
Acr, 1947, S. 17. 57 Bom.L.R.480. 


————-R. 14. See Busness Prorrrs Tax 
Act, 1947, S. 17. 57 Bom.L.R.480. 


CERTIORARI, writ of—Effect Uf issuing 
such writ by High Court—Whether High Cot rt 
acts as Court of appeal. 

The High Court in issuing a writ of certiorari 
under art. 226 of the Constitution of India 
does not act as a Court of appeal. It does not 
substitute its own order on the merits of the 
case for the order which it quashes of the 
inferior Court or Tribunal. If the order is 
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quashed, the inferior Court or Tribunal is 
left at large to pass any proper order in the 
light of the decision of the High Court. If, 
on the other hand, the High Court refuses to 
interfere on a writ of certiorari and discharge 
the rule and dismisses the petition, then the 
order of the inferior Court or Tribunal stands 
oe assumes the necessary firality. But 
hether the High Court quashes the order or 
dismisses the petition, it exercises a limited 
jurisdiction and that jurisdiction under no 
circumstances can be comparable to the 
jurisdiction exercised by the High Court on 
the Appellate Side or even in its revisional 
powers under the Civil Procedure Code. 

When the High Court exercises its jurisdiction 
under art. 227 of the Constitution of India, 
it is exercising a supervisory jurisdiction and 
it has the power not only to quash the orders 
made by those Courts and Tribunal but to 

ass substantive orders in place of the orders 
it has quashed or set aside, 
M. D. THAKUR v. Las. App. TRIB. 
57 Bom.L.R.(O.C.J.)1148. 


CINEMATOGRAPH ACT (XXXVH of 
1952), S. 5(4). See CONSTITUTION OF INDIA, 
ART. 226. 57 Bom.L.R.(0.C.J.)753. 


CIVIL PROCEDURE CODE (Act V of 1908), 
S. 10. See Bowusay Pusiic Trusts Act, 1950, 


S. 19. 57 Bom.L.R.1069. 
———~-S. 11—Res judicata—Splitting up of 
cause of action——Sutt for parition of joint 


family property—Accounts taken by consent 
tp to particular date—Profit made by some 
pariners subsequent to date for account by 
carrying on a joint family business with help 
of joint family property—Whether second suu 
barred—-Compromise decree—Consent decree— 
Validity. 

In a joint Hindu family consisting of six 
brothers, the five brothers filed a suit against 
the sixth brother, in 1945 asking fo1 severance 
of the joint family and partition of its property, 

ortions of which were employed in several 
Businesses belonging to the family. The suit 
ended in a compromise decree ordering parti- 
tion and the taking of accounts of the businesses 
from 1942 up to March 31, 1946. In 1949 the 
sixth brother (plaintiff) filed another suit for 

artition of the profits made by two of his 

rothers (defendants Nos. 1 end 2) by carrying 
on one of the businesses of the family (viz. 
motor bus service business) by using buses of 
the family subsequent to March 31, 1946. 
A question having arisen whether the second 
suit was barred by res judicata and under O. I, 
r. 2, of the Civil Procedure Code, 1908 :— 

Held, (1) that upon a fair reading of the 
compromise decree the parties had agreed to 
continue the taking of all accounts up to March 
81, 1946, and had closed the door to re-opening 
them beyond that date; 

(2) that the true effect of the compromise 
was that the plaintiff abandoned the right to 
account after the crucial date and the status 
of the parties thereafter changed into one of 
tenants-in-common ; 

(8) that the compromise closed once for all 
the controversy about taking any account of 
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the joint family Lusinesses including the motor- 
businegs after Merch 81, 1946, anc the plaintiff 
was bound Ly the terms of the comprdmise and. 
the consent decree following upon it; 

(4) that as the compromise was not vitiated 
by fraud, misrepresentation, misundeérstandin 
or mistake, the decree passed thereon had the- 
binding force of res judicata ; 

(5) that the plaintiff's claim was also 
barred by the provisions of O. II, 4. 2, of the 
Civil Procedure Code, inasmuch as the plaintiff” 
by confining his claim to account up to March 
81, 1946, only, impliedly if not explicitly, 
relinquished his claim to account for the sub- 
sequent period and his subsequent puit to 
enforce a part of the claim was founded on the- 
same cause of action which he deliberately 
relinquished. i 

Where a compromise is arrived at after fulF 
consideration by the parties and is not vitidted. 
by fraud, misrepresentation, mistake or mis- 
understanding, it follows that a matter once: 
concluded between parties who were dealing: 
with each other at arms length cannot be- 
re-opened afterwards. 

A consent decree has the same effect as a 
decree passed in invitum. 

SHANKAR SITARAM V. BALKRISHNA. 
57 Bom.L.RS.G,)1- 


———S. 1i—Res judicata—Plea of want 
of jurisdiction—Court passing decree—Con- 
structive res judicata. 

The plea of want of jurisdiction of the Court 
passing the decree cannot be entertained at a. 
later stage of execution proceedings if it was. 
not raised in the earlier stage when an alto- 
gether different point was taken and decided. 
UsHapEvVI BALWANT 0. DEVIDAS SHRIDHAR. 

57 Bom.L.R.275.. 


—~~ Res judicata—Judgment of Civil 
Court as to proof of wil—Such judgment not* 
binding on Probate Court—Judgment of Probate: 
Court is judgment in rem—ZIndian Eotdence Act 
(I of 1872), Sec. 41. 

A decision as tothe proof of a will given by a 
Civil Court can under no circumstances. 
operate as res judicata in probate proceedings. 
taken out in the Probate Court. 

In a civil suit the Court is only concerned 
with deciding the rights between the parties. 
In a Prolate Court the position is entirely 
cifferent. The Probate Court is a Court of 
conscience and it does not decide rights- 
between parties, but it has to deliver a judg- 
ment which would become a judgment in rem. 
binding not only the parties before it but the 
whole world. ` 

The Probate Court has to apply its oww 
mind and satisfy its own conscience that „the 
will or codicil put forward as the last or 
codicil of the deceased is his last will or codicil. 
It must be satisfied as to the condition of the 
deceased and as to the testamentary capacity 
of the deceased. Such satisfaction cannot be 
influenced or affected by the decision of a 
Civil Court although the issue raised was 
identical. 

JERBANOO RUSTOMJI V. POOTLAMAI. . 
57 Bom.L.R.884. 


1955.] 


CIVIL PROCEDURE CODE, S. li— 
Suit for partition of joint family property 
filed in British India by adopted son against 
coparceners not recognising his aaoption 
—Court Ppholding adoption and decreeing suit— 
Another suit filed by adopted son against co- 

parcencers in Gpurt in fermer Kolhapur State 
ve share “cf family property in Kolhapur— 
Kolhapur State merged with Indian Union 
pending svit—Coparceners raising issue in 
suit that adoption not valid under law enacted 
ty State of Kothapur—Whether decree passed by 
Court in British India operates as res judicata 
and bars trial of issue—Hindu law—Adoption— 

ether an adoption can be partially valid and 
partially inoalid—Lex loci—Whether in matters 
of personal relations and status there is lex loci 
in Indiĝ, 

The plaintiff was adopted by the widow of a 
deceased copareüger in a joint Hindu family. 
The plaintiff's coparceners refused to recognise 
his*adoption and the plaintiff in 1042 filed a 
suit i them in the Belgaum Court 
claiming his share in the joint family property 
situate in Belgaum which was then in Bri 
Indian territory. The Court upheld the 
plaintiffs adoption and decreed the suit in 
March 1944. In the meanwhile the plaintiff 
had filed another suit against the coparceners 
in June 1947 in the Kolhapur Court for his 
share in the joint family property situated in 
thé then Kolhapur State. Tn this suit the 
eoparceners sought to raise the issue that the 
plaintiff was not the validly adopted son 
of the deceased coparcener under the enactment 
in force in the State of Kolhapur. Pending 
that suit the State of Kolhapur merged with 
the Indian Union on March 1, 1949. On 
the question whether the decree passed by the 
Belgaum Court operated as res judicata and 
barred the trial of the issue :— 

Held, that the binding effect of the judgment 
in the Belgaum suit was traceable either to s. 18 
of the Civil Procedure Code (of the former 
Kolhapur State) which made the decision of 
the Belgaum Court (which guae the Kolhapur 
Court was a foreign Court at the date of the 
decision) binding, or to s. 11 of the Civil Pro- 
cedure Code, 1908, because the Belgaum Court 
was not a foreign Court quae the Kolhapur 
Court, as during the pendency of the suit the 
former State of Kolhapur had merged with 
the Indian Union, and 

that, therefore, the question asto the validity 
of the plaintiff's adoption was res judicata. 

Adoption under Hindu law is a matter of 
status. By the performance of religious cere- 
mony, & son born in one family is transferred 
to the family of the adopting party. As soon 
as the adoption ceremony is performed and 
brates boy to be adopted is given over by the 

family to the adopting family, the 
Faasen the adopted son and the natural 

tieg Pe are severed and fresh ties are created 
between the adopting family and the adoptee. 
Forall purposes (except as to prohibition again- 
st marriage with a girl in the natural family 
whom he could not have married and as to 
prohibition against adoption of a boy from his 
natural family whom he could not have ač opt- 
ed) he becomes as if he were born into the 
fapily in which he is adopted. From its very 
nature, therefore, an adoption cannot be 
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partially valid and partially invalid. It may 


be wholly valid or wholly invalid. 

There is nothing like a lew loci in India for 
Hindus, Muslims, Jains, Buddhists and Sikhs. 
and therefore, disputes relating to personal 
relations betweer parties belonging to these 
communities, will have to be judge by refer- 
ence to the law of the personal status. 

Vasant ATMARAM V. DATTOBA RAJARAM. 
57 Bom.L.R.1026. 


————S. 60—Decree—Ezeculgon attachment 
—Receiver, appointment of—Egquiiatle execution 
—Salary of employee in private service—Portion 
of salary as and when it becomes due. 

It is not competent to an executing Court to 
appoint a receiver ofthe salary ofap employee: 
in a private undertaking of the portion of the 
salary, which is attachable unders. 60 of the 
Civil Procedure Code, 1908, as and when it 
becomes due. The appointment of a receiver 
is in substance and in effect an order of 
attachment. 

VASANT SHAMRAO V. JAGANNATH GANESH. 
57 Bom.L.R.416. 


————S. 86—Constitution of India, art. 363 
—Sutt for money decree against former Ruler of 
Indian State—Defendani under terms of Merger 
Agreement entitled io personal ity and titles 
as before date of Agreement—Defendant whether 
entitled to privilege under 8, 86—Whether Court 
had jurisdiction to try svit. 

The plaintiff filed a suit against the defendant, 
who was the former Ruler of an Indian State, 
and obtained a money decree him. 
When the plaintiff sought to execute the 
decree, the Cefendant conterded that under the 
terms of the Merger Agreement he was entitled 
to the same personal dignity and titles as 
before the date of the Agreement and he was. 
entitled to the privilege under s. 86 of the Civil 
Procedure Code, 1908 :— 

Held, that the dispute which was before the 
Court which passed the decree was not a dis- 
pute arising out of the provisions of a treaty, 
agreement, covenant, engagement, sanad or 
other similar instrument within the meaning 
of art. 868 of the Constitution of India and that 
inasmuch ar s. 86 of the Code did not apply to 
the defendant, who had ceased to be a Ruling 
Chief when the suit was filed, the trial Court 
had jurisdiction to try the suit against the 
defendant. 

Kuansl KESHARI Knanai v. GULAM RASUL. 
57 Bom.L.R.824. 


———S. 86—Rules of the High Court of 

, 1950, R. 692—Indian Successicn Act 

X of 1925), Secs. 268,'296—Petition for 

ms of administration converted into suit 

under r. 692—Pvler of former Indian State as 

defenaant contending that suit not maintainable 

by reason of 8. 87B of Code as consent of Central 

&coernment not obtained to sue him—A pylidabi- 

lity of s. 86(1) of Code—Ambit of s. Pal of 
Code and 8, 268 of Act. 

Section 86(1) of the Civil Procedure Code, 

1908, only applies to a case where a suit is filed: 
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in a civil Court against the Ruler of a foreign 
State. The section is limited to a suit and 
does not extend to any other proceedings. 

Section 86 of the Civil Procedure Code, 1908, 
which deals with substantive rights cannot 
be made applicable to probate proceedings by 
reason of s. 141 of the Code. 

Under ». 141 of the Civil Procedure Code it 
4s only the procedure provided in the Code 
in rega.d to suits which has been made appli- 
cable to other proceedings. But if in the Code 
there are provisions which deal with substan- 
tive rights, those provisions are not made 
applicable by s. 141. 

What s. 86 of the Civil Procedure Code, 1808, 
requires is a suit instituted in the manner 

laid down in the Code, not a proceeding which 
is treated as a suit by reason of the provisions 
of some other law. Therefore, a petition for 
letters of administration with the will annexed 
which is converted into a suit under r. 692 of 
the Rules of the High Court of Bombay, 1950, 
i not a suit as contemplated by s. 86 of the 
ode. 

Section 268 of the Indian Succession Act, 
1925, only makes applicable the procedural 
provisions of the Civil Procedure Coge, 1908, 
to the proceedings instituted in a civil Court 
under the Indian Succession Act in relation to 
the granting of probate and letters of admiris- 
tration. Section 86 of the Code is, therefore, 
not applicable to probate proceedings by 
reason of s. 268 of the Act. 

INDRAJITSINGHII V. RATENDRASINGHSIT. 
57 Bom.L.R.(0.C.J.)962. 


S. 87B—Constitution of India, arts. 
13,2), 14, 362, 366(22), 291(1)—Whether s$. 87B 
of Code ultra vires of Constitution—Art. 362 
whether overrides art. 14. 

The provisions of s. 87B of the Civil Pro- 
cedure Code, 1008, are not invalid under 
art. 18(2} of the Constitution of India. 

Article 362 of the Constitution of India 
cannot override any of the provisions of 
Part III of the Constitution. The direction 
given to Parliament and the Legislature of a 
State under art. 362 must be carried out in 
consonance with the fundamental rights 
guaranteed uncer Part II. 

The fundamental rights contained in Part ITI 
of the Constitution are beyond ùssail and 
they are safeguarded and guaranteed by the 
special machinery contained in the Constitution 
itself; and powers are conferred both upon 
the High Court and the Supreme Court to see 
that these rights guaranteed to the citizen are 
not illusory but are substantial, 

Bansi Narasu V. VIJAYSINVBAO RAMRAO. 
57 Bom.L.R.60. 
sit filed by ex-Ruler of Indian 
State-——Claim by Fim that his evidence be taken 
de bene esso— Whether such claim sustainable. 

An ex-Ruler of a former Indian State who 
had filed a suit against the defendant in the 
High Court took out a chamber summons for 
examination on commission of himself and his 
wife on the ground that he be an ex-Ruler 
of an Indian State, he and his wife enjoyed the 
privilege of not appearing in Court, which 
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privilege was guaranteed by cl. 12 of the 
covenant entered into by the Government 
of Tos with him when his State merged with 
India :— 

Held, that in the absence of & notification by 
Government under s. 188 of the Civil Procedure 
Code, 1908, the ex-Ruler could not in law claim 
the exemption of not appearing in Court. 

Under s. 87-B of the Civil Procedure Coda, 
1908, Rulers of former Indian State’ have been 
given an exemption against being qed except 
on the satisfaction of certain conditions, byt 
the Code makes no provision with regard 
any rights of privileges of ar ex-Ruler who 
files a suit in a Beart in any State in In®ia. 
SuRANGWALA v. New INDIA ASSURANCE CO., 
Lro. 57 Bom.L.R.(O.C.J.)286. 


———See Cry PRrocEDORE Cone, S. 96. 
57 Bom.L.R.(O.G.J.)962. 


————S. 122. See CIVIL PROCEDURE Conk, 
1908, O. XXVII-A. 57 Bom.L.R.1118. 


————-§. 128. See CIVIL PROCEDURE CODE, 
1908, O. XXVIT-A. 57 Bom.L.R.1118. 


—S, 133. See Crvi PROCEDURE CODE, 


S. 87B. 57 Bom.L.R.(0.C.J.)286. 
————S. 141. See Cry, PROCEDURE CODE, 
1908, S. 86. 57 Bom.L.R.(O.C.J.)962. 


——_——S. 151—Decree transferred to Collector 
for execution—Collector seling absolute interest 
of judgment-debtor instead of his life interest as 
provided in decree— Whether Court can set aside 
sale effected by Collector—Inherent powers of 
Court tn relation to carrying ovt of tis direction 
and orders. . 

The plaintiff filed a darkhast, in execution of 
a decree obtained by him against the defendant, 
for sale of certain houses belonging to the 
defendant and also his life interest in certain 
watan lards. The decree was transferred to 
the Collector for execution under s. 68 of the 
Civil Procedure Code, 1908, and the Collector 
sold the houses and the absolute interest of the 
defendant in the watan lands instead of his life 
interest. On the defendant’s application 
the sale was set aside by the executing Court. 
On the question whether the Court had 
jurisdiction to set aside the sale by the Collec- 
tor :— 

Held, that to the extent the Collector had 
sold the absolute interest of the defendant he 
had acted without jurisdiction and the sale 
effected by him was no sale at allin law and the 
Court had jurisdiction under its inherent powers 
to set aside the sale. 

Prrast CHANDAJI V. SHANKARAPPA AYYARBPA, 
57 Bom.L.R.218. 


——————Stay of suit—High Court—Inher- 
ent jurisdiction—Whether the Court can stay 
subsequently filea suit in Calcutta High Court— 
Letters Patent, cl. 15—Judgment—Whether 
order passed staying suit is judgment. 
The plaintiff filed a suit in the Bombay High 
Court to recover a sum of money which had 
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become payable to him under a contract 
entered ipto between him and the defendants. 
Subsequently, the defendants filed a suit in the 
Calcutta High Court against the plaintiff, 
to avoid the cobtract, on the ground that the 
plaintiff had committed a breach of it and to 
recover back the amounts which they had 
already paid to the plaintiff under the contract. 

plaintiff next took out a notice of motion 
ip the Bombay suit and obtained an order from 
the trial Judge restraining the defendants from 
proceeding® with the Calcutta suit pending 
fiffal disposal ofthe Bombay suit. On appeal :— 

Held, (1) that the Bombay High Court had 
no inhesent jurisdiction, under s. 151 of the 
Civil Procedure Code, to stay the subsequently 
filed suit in the Calcutta High Court, based 
as it was on an entirely different cause of 
actipn ; 

(2) that the order passed by the trial Judge 
restrainine the defendants from proceeding 
with the Calcutta suit was a judgment within 
the meaning of cl. 15 of the Letters Patent, 
which was appealable. 

Fowever wide the powers of the Court may 
be under s. 151 of the Civil Procedure Code, 
they do not extend to the Court granting a 
relief under its inherent jurisdiction, when the 
ae relief can be granted by another Court 
under the express provisions of the Code. 

If an interlocutory order determines the 
right of a party even pro tanto, then the party 
whose right has been affected has the right to 
appeal against the order uncer cl. 15 of the 
Letters Patent. 

Mansata Fria DISTRIBUTORS V. SoraB Mont. 
57 Bom.L.R.(0.C.J.)228. 


———__-—-Court-fees Act (VII of 1870)—Court- 
fees (Bi Amendment) <Act, (Bom. XII 
of 1964 tis in High Court—Court-fees 
payable on fixed basis —Increase of Court-fees 
on ad valorem scale—Suti filed upon amendment 
—Whether increased Court-fees payable on 
appeals filed after date of amendment—Applica- 
tion for review—Set off—Counter claim. 

The Court-fees Act of 1870 was amended on 
April 1, 1954, by which the Court-fees leviable 
on suits filed in the Bombay High Court was 
enhanced on ad valorem basis instead of fixed 
fees leviable under the unamended Act. The 
plaintiff filed a suit in the High Court before 
April 1, 1954, and paid Court-fees on the old 
scale. The suit ended in a decree in plaintiffs 
favour. The defendant appealed against the 
decree after April 1, 1954, and paid Court-fees 
on the memorandum of eppeal on the new scale. 
Subsequently he applied to the Appeal Court 
for refund of the excess Court-fees paid by 
him :— 

Held, that the appellant was entitled to a 
refued of the excess of Court-fees paid by him. 

There is a vital distinction between an 
application for review and an appeal. An 
appeal is a vested rigbt and that right is a 
substantive tight. There is no vested right in 
a litigant to prefer av application for review. 
Hence, when an application for review is filed, 
it is an independent proceeding which is 
initiated by the litigant. The Court-fees 
whfch are payable on an application for review 
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are the Court-fees which are leviable in law on 
the date when that application for review is 
filed. 

There is no distinction between the case of a 
plaintiff and the case of a defendant. The 
right of appeal vests both in the plaintiff and 
in the defendant at the date when the proceed« 
ings are initiated or the suit is filed. Whether 
the ht of appeal is exercisable by the 
plaintiff or the defendant would depend upon 
the decision of the suit, and the right accrues. 
or arises at the date of the suit. Although the 
written statement might be ffled after the 
date on which the fees are enhanced and even 
though the decree might be passed after that 
date, the relevant date to consider is when the 
suit was filed out of which the appeal arises. 

The position as regards a set off or a counter- 
claim is this. A set off or a counter-claim 
must be looked upon as a fresh suit, and the 
Court-fees leviable upon a set off or a counter- 
claim would be such as was leviable at the date 
when a set off was filed. An appeal arising out 
of the suit or the counter-claim would also be 
liable to pay the Court-fees which were leviable 
at the date when the suit or counter-claim was. 
filed, 

SAWALDAS MapHwavnas V. ABATI COTTON MILS. 
57 Bom.L.R.(O.C.J.)394. 


——-——O. II, R. 2. See Crvm. PROCEDURE 
Cops, 1908, S. 11. 57 Bom.L.R.(S.G.) 1. 


—-——0. HI, R. 1 —Letiers Patent (Bomtay) 
Cl. 10—Inaian Bar Councils Act (XXXVI o 
1926), Sec. 8—Bombay Pleaders Act (Bom. XVI. 
of 1920), Sec. 9—Constituted atierney whether 
has right of audience in Court— Pleading” 
whether included in expression ‘appearance, 
application or act in or to any Court’ tn. O. IU, 
T. 1 of Code. 

A constituted attorney holding e general 

wer-of-attorney has no right of audience in 

ourt, as the right of audience does not form 
part of an “appearance, application or act in or 
to any Court’? within the meaning of the 
expression in O. IL, r. 1 of the Civil Procedure 
Code, 1908. 

The right of audience in Court, the right to 
address the Court, the right to examine and 
cross-examine witnesses, are all parts of plead- 
ing with Which O. III of the Civil Procedure 
Code, 1908, does not deal at all. It deals with 
a restricted class of acts in connection with 
the litigation in Court and it is with regard to 
that restricted class of acts that O, IN of the 
Code permits recognised agents to be appointed. 

Quaere: Whether in view of cl. 10 of the 
Letters Patent it is open to a recognised agent, 
as far as the High Court is concerned, to act in 
the High Court. 

Clause 10 of the Letters Patent expressly 
provides that the right to act no less than the 
right to plead is only conferred upon advocates, 
vakils and attorneys, and the only exception 
made iu el. 10 is that the suitor himself ma 
appear, plead and act either on his own be 
or on behalf of a co-suitor. 

ASWIN SHAMBHUPRASAD V, NATIONAL RAYON 
CORPN. 57 Bom.L.R.209. 
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‘CIVIL PROCEDURE CODE, O. XXI, R. 
52(2)—Indian Partnership Act (IX of 1982), 
Sec. 28—Exect tion of decree against person as 
partner of defendani-firm against which decree 
obtained—Flaintiff raising tssue whether such 
person was or held himself out to be partner of 
defendant-firm—Triability of suck issue in ex- 
ecution proceeaings—Doctrine of holding out— 
‘Construction. 

Under O. XXI, r. 50(2) of the Civil Procedure 
Code, 1908, in determining the liability of 
a person against whom a decree is sought to 
‘be executed as being a partner in the firm 
against which the decree was obtained, the 
Court, eae such liability is disputed, can 
proceed with the matter as if it was trying and 
determining an issue in a suit filed against 
that person to hold him liable for the claim of 
the plaintiff against the firm. 

RRADHAEARAN KABRE V. SAIFEE Bros. 

57 Bom.L.R.950. 
—____—O. XXI, R. 58—Decree—Executton— 
Aitachment of property—Objections to property 
attached—Rejection of objection—Failvre to file 
suit against order—Property sold tn execution— 
„Suit for possession by auction purchaser— 
Whether objector debarred from contesting suit. 

In execution of a decree for money, one-third 
‘share in certain lands was attac as be- 
longing to the judgment-debtor although in 
reakty his share was only one-ninth. The 
owner of the remaining two-ninth share in the 
attached share sold, subsequently to the date 
of attachment, the whole one-third share to 
defendant No. 6. Next, aefendant No. 6 
applied, under O. XXI, r. 58, of the Civil 
Procedure Code, 1908, to the executing Court to 
set aside the attechment on the ground that 
though the share of the judgment-debtor was 
oply one-ninth the whole of one-third share 
was attached. The claim was rejected by the 
executing Court. Defendant No. 6 failed to 
bring a regular suit to set aside the order. 
In the execution proceedings the one-third 
share was sold at a Court sele ana purchased by 
the plaintiff. A certificate of sale was duly 
issued in his favour. The pleintiff then 
brought a suit to recover possession of the one- 
third share by partition of the lands by metes 
and bounds. Defendant No. 6 resisted the 
suit on the ground that the judgment-debtor’s 
share in the property was only one-ninth snd 
that the plaintiff as purchaser of the share could 
get nothing more than one-ninth. „The plain- 
tiff averred that defendant No. 6 was precluded 
by O. XXI, r. 63, from raising the contention 
as he had advanced it and failed in the execu- 
tion proceedings; and had not questioned it 
by a separate suit :— 

Held, (1) that defendant No. 6 was competent 
to make an apie in execution pro- 
ceedings under O. XXI, r. 58, though he 
purchased the property subsequent to the date 
of attachment ; 

(2) that defendant No. 6 not having 
brought a suit to get aside the order, the order 
had become conclusive under O. XXI, r. 68, 
and that he was not at liberty to raise any plea 
in the suit affecting the sai? orcer ; 

(8) that whatever might have been the 
nature of the  piencings raised by the opponent 
of defendart No. 6 ir the execution proceedings, 
if the final order was pressed dismissing the 
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application, it was obligatory upon ¢efendant 
No. 6 to have brought a suit withineone year 
thereafter if he wanted to challenge the validity 
of the order ; 

(4) that, therefore, defendant Mo. 6 was 
precluded from disputi the title of the 
plaintiff in respect of one-third share in the suit 
property. 

Order XXI, r. 59 must be liberally construed. 
When it refers to the interest in te property, 
or possession of the property, gttached, it 
obviously refers to the applicant or his pge- 
decessor-in-title. The evidence which is 
expected to be adduced by the party applying 
under r. 58 about his possession or in€erest in 
the property in question is not necessarily 
by reference to himself but it may end can be 
by reference to his prececessor-in-title. 

In considering the effect of O. XXI, rə 68, 
it is necessary to bear in mind that as a result 
of this rule what becomes conclusive’ is the 
order passed in the enquiry held under r. 58. 
It is not the reasons given by the Judge in 
prsasing the final order nor even the findings 
recorded by him in the said enquiry that 
become conclurive. It is the final order either 
allowing or dismissing the application that 
becomes conclusive. 

Even if an order dismissing an application 
is passed for default in the enquiry under 
O. XXI, 1. 58, the order becomes conclusive 
subject to the result of a suit under r. 68. 
JAGJIVAN DHONDIRAM V. GOPAL VINAYAK. 

57 Bom.L.R.517. 


————-R. 59, See CIVIL PROCEDURE CODE, 
1908, O. XXI, R. 58. 57 Bom.L.R.517. 


—— R. 63. See CIV PROCEDURE CODE, 
1908, O. XXI, R. 58. 57 Bom.L.R.517. 


—— 0O., XXI, R. 84—Court sale—Properiy 


put up for sale is subject to mortgage—Sale 
taking place of encumbrance without notice 
to judgment-debtor—Set off alowed against claim 


t nder morigage—Deposit of purchase money not 
made within time alowed—Sale is nullity, 

In execution of a decree, certain lands 
belonging to the judgment-debtor were put up 
for sale at a court-auction. The lands were 
subject to mortgage. On the application of the 
decree-holder and the mortgagees, to which the 
judgment debtor was not a party, the Jands 
were sold free of encumbrance, and knocked 
down to the mortgagees for Rs. 58,510. The 
auction purchasers then applied to the Court 
for permission to set off the sale-price against 
their claim under the mortgage amounting to 
Rs. 1,20,000. The Court having granted the 
permission, the auction purchasers omitted to 
pay 25 per cent. of the sale price immedidtely 
on sale or the balance of 75 per cent. within 
15 days of the sale. The judgment-debtor 
applied for setting aside the sale on the ground 
that the sale was a nullity for failure of the 
auction purchasers to deposit the purchase- 
money as required by O. XXI, r. 84 :— 

Held, that in the circumstances of the case 
there was no sale and the purchasers acquired 
no rights at all. 
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A decree-holder cannot purchase property at 
the cougt-auction in execution of his decree 
without the express pern ission of the Court, 
sand that when he does so with such permission, 
he is entitled to a set-off, but if does so 
without such permission, then the Court has a 
-discretion to set aside the sale upon the appli- 
cation Ly the judgment-debtor, or any other 

erson whose interests are affected by the sale 


(r. 72). As a matter of pure construction 
this provision is obviously directory and not 
mandator?. The moment a person is declared 


t8 be the purchaser, he is bound to deposit 
‘25 per cent. of the purchase-money unless he 
-happeng to be the decree-holder, in which case 
the Court may not require him to do so (r. 84). 

The provision ing the deposit of 25 
per cent. by the pure other than the decree 
‘hoger is mandatory as the language of the 
rule suggests. The full amount of the purchase 
-money must be paid within fifteen days from 
the date of the sale, but the decree-holder is 
entitled to the advantage of a set-off. The 
provision for payment is, however, mandatory 

T. 85). If the } ayment is not made within 
the period of fifteen cays, tue Court hes the 
discretion to forfeit the deposit, and there the 
«discretion ends, but the obligation of the Court 
to ge-sell the property is imperative. A further 
consequence of non-payment is thet the 
defaulting purchaser forfeits all claim to tle 
“property (r. 86}. 

Both the deposit and the payment of the 
purchase-mopey being mandatory under the 
combined effect of rr. 84 and 85, the Court 
has the discretion to forfeit the ceposit, but it 
‘was bound to re-sell the property with the 
result that on default the A NS aad forfeited all 
<laim to the property. ese provisions leave 
no doubt that unless the deposit and the 
payment are made as required by the mandatory 
provisions of the rules, there is no sale in 
‘the eye of law in favour of the defaulting 
purchaser and no right to own and porsess 
ithe property accrues to him. 

The provisions of the rules requiring the 
-deposit of 25 per cent. of the purchase-money 
immediately on the person being declared as 
‘a purchaser and the payment of the balance 
within 15 days of the sale are mandatory, and 
upon non-compliance with these provisions 
-there is no sale at all. The rules ao not 
contemplate that there can be any sale in 
‘favour of a purchaser without depositing 25 per 
-cent. of the purchase movey in the first ins- 
tance and the balance within 15 days, When 
‘there is no sale within the contemplation of 
‘these ruler, there can be no question of material 
‘irregularity in the conduct of the sale. Non- 
payment of the price on the part of the default- 
ingepurchaser renders the sale proceedings as a 
complete nullity. The very fact that the 
‘Court is bound to re-sell the property in the 
revent of a default shows thatthe previous 
proceedings for sale are completely wiped out 
-a° if they do not exist in the eye of law. 

The inherent powers of the Court could not 
be invoked to circumvent the mandatory pro- 
‘visions of the Code and relieve the purchasers 
‘of their obligation to make the deposit. The 
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CIVIL PROCEDURE CODE, O. XXI, R. 84 
—(Gontd.) 


appellants by misleading the Court want to 

benefit by the mistake to which they themselves 

contributed. They caprot be allowed to tske 

advantage of their own wrong. 

MANILAL MOHANLAL V. SARDAR SAYAD Á UMED 
57 Bom.L.R.(S.C.)10. 


————R. 85. Ses Crvi PROCEDURE CODE, 
1908, O. XXI, R. 84. 57 Bom.L.R.(S.C.)10. 


——-——R. 86. Ses CIVIL PLOOEDURE CODE, 
1908, O. XXT, R. 84. 57 Bom.L.R.(S.C.)10. 


————_O. XXVII-A—Constitution of India, 
art, 14—Proper procedure under O. XXVII-A 
with regard to serving notice upon Advocate 
General and Attorney General—Rule framed by 
High Court under s. 122 of Code, extending 
provisions of O. XXXVII to Ciy Civil Court, 
Bombay, whether ultra vires as offending against 
art. 14. 

The proper procedure with regard to the 
necessity of serving a notice upon the Advocate 
General and the Attorney General under O. 
XXVII-A of the Civil Procedure Code, 1908, 
is that it is not every question of law as to 
the interpretation of the Constitution, however 
frivolous, however vexatious, however un- 
tenable, that requires the Court to serve a 
notice upon the Advocate General or the 
Attorney General, but it must be a question of 
law as to the interpretation of the Constitution 
which must be substantial. 

The rule framed by the Bombay High Court 
under s. 122 of the Civil Procedure Code, 
1908, by which the provisions of O. XX XVII 
of the Code are extended to the City Civil 
Court, Bombay, does not offend against art. 14 
of the Constitution of India. 

Laxmipas Drvipas V. MATHURADAS. 
57 Bom.L.R.1118. 


—__—O. XXX, R.1. See Civi PROOE- 
DURE CopR, O. XXI, R. 50(2). 
57 Bom.L.R.950. 


——— XXXIV, R. 1. 

Even though the effect of any award which 
may be passed upon an application for adjust- 
ment of debts of a debtor made under the 
Bombay Agricultural Debtors Relief Act, 
1947, may be that the mortgage might go 
upon the passing of the award, the application 
for adjustment of debts does not comprise 
a suit for redemption of a mortgage. There- 
fore, O. XXXIV, r. 1 of the Civil Procedure 
Code, 1908, has no application, and it is not 
necessary to make the other transferors parties 
to the application. 

TARABAI TUKARAM 0. KAMALAKANT GOVIND. 
57 Bom.L.R.1101. 


———— 0O. XXXVII. See CIVIL PROCEDURE 
Cope, O. XXVII-A. 57 Bom.L.R.1118. 


————0O. XXXVII, R. 2, as amended by 
the Bombay High Court—Suit on hundis— 
Summary suit—Leave to defend—When can 
such leave be given unconditionally. 
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CIVIL PROCEDURE CODE, O. XXXVII, 
R. 2—(Gontd.) 


The plaintiffs filed a summary suit to recover 
“a sum of money due on hundis drawn by them 
at the request of the defendant. The 
defendant got leave to defend the suit condi- 
tional upon his depositing in Court a sum of 
Rs. 5,000. He failed to make the deposit, and 
the Court passed a decree in favour of the 
plaintiff. On appeal to the High Court the 
defendant contended that the suit could not 
be tried summarily as the plaintiff relied on 
an oral contract between the parties which 
required evidence to be led at the trial, and 
that the leave to defend should have been 

ven unconditionally :— 

Held, (1) that, under O. XXXVI, fr. 2, 
as amended by the High Court of Bombay, 
the case fell in the category of a debt or liqui- 
dated demand in money payable by the 
defendant with or without interest arising on 
the contract express or implied, 

(2) that inasmuch as the amounts of the 
hundis which were paid by the plaintiffs were 
admitted to be received by the defendant, the 
trying Judge was justified in not granting 
unconditional leave. 

A summary suit would lie when plaintiff's 
claim is not based upon any written agree- 
ment but is based upon an ment in order 
to prove which evidence would have to be 
given by the plaintiff. 

When a plaintiff is relying on an oral agree- 
ment which is denied by the defendant on 
affidavit, ordinarily the Courts should grant 
unconditional leave, but there may be cases 
where the Court may hold the contract esta- 
blished after perusing the affidavits. It may 
be held to be established by surrounding 
circumstances or it may beheld to be established 
from the conduct of the defendant. But 
where affidavits do not clearly establish the 
oral contract relied upon by the p aintiff, it 
may be that the Court should grant uncondi- 
tionalleave inorder thatthe plaintiff should 
establish the contract by oral testimony to be 
tested by the Court. 

GOKUL PRASAD PODDAR v. RAMRIKHDAS. 
57 Bom.L.R. 402. 


COMMON LAW PRINCIPLE with regard 
to priority of debts due to State, how far 
applicable in India. 

The principle of Common law of England 
that the State has priority over all competing 
creditors if the debts are of the same quality, 
which law was in forcein India immediately 
before the commencement of the Constitution 
of India, has been preserved under art. 372(7). 

The Common law of England with regard 
to priority of debt due to the State is not in 
any way inconsistent with the fundamental 
rights embodied in Part III of the Constitu- 
tion of India. 

Bank or INDIA 0. BOWMAN. 
57 Bom.L.R.(O.G.J.)345. 


GOMPANY, winding up petition. 

If the petitioners in the petition to the Court 
have made out a case for winding up of a 
company and if they have placed materials 
before the Court which satisfies the Court 
that the company is insolvent and its 
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substratum is gone, the Court should consider- 
whether on the materials placed before it 
a case has been made out or not for the winding- 
up of the company. The Court in such a 
case should not take into consideration the- 
motive of the petitioners in presegting the 
application for winding up of the company. 
BACHHRAJ FACTORIES LTD. V. MILLS- 
Lro. 57 Bom.L.R.(0.C.J.)378. 


° 
COMPANIES ACT (VII of 1913), S. 89— 
Negotiable Instruments Act (XXVI of 1881),. 
Secs. 26, 27--The Companies Act, 1862 [25° 
& 26° Victoria, c. 89], Sec. 47—Company 
authorising bank to honour cheques drawn by 
directors of its managing agents firm dh behalf 
of company—Account opened in name of com- 
pany and specimen signature slip in account 
ening form signed by such directors—Cheques' 
rawn by directors against bank but signatories 
not stating that they signed on account of or 
on behalf of company—sSutt by company against 
bank to recover amount paid by bank on cheques— 
Liability of bank to refund amount. 

A company authorised a bank to honour: 
cheques and other negotiable instruments. 
drawn, accepted or made on behalf of the 
company by the two directors of its managing 
agents firm. In the account opening form the 
name of the account was stated to be the cem- 
pany and the form bore the signatures of the 
two directors of the managing agents firm, 
who also signed the specimen signature slip. 
The account was accordingly opened in the 
bank in the name of the company and it was 
stated in the account that the instructions. 
were that the account would be operated by 
the two directors jointly. Cheque ks were 
issued by the bank to the company. Cheques. 
from these books were drawn by the directors 
of the managing agents firm but the signatories 
did not state that they were drawing or signing 
the cheques on account of or on behalf of 
the company. The cheques were honoured by 
the bank. The company filed a suit against 
the bank to recover the amount of the cheques 
alleging that as the cheques were not drawn 
by or on behalf of the company, the cheques 
were improperly honoured the bank and 
the bank was, therefore, liable to refund the 
amount of the cheques :— 

Held, that as the bank had acted bona fide 
in honouring the cheques and the directors 
who drew the cheques and the bank which had 
honoured them, had intended that the cheques 
were to opeate on the company’s account, the 
bank was protected and could not be held 
liable merely because the cheques did not 
comply with the formality of stating that they 
were drawn by the company or on behalf of 
the company or on account of the company.. 
MERCANTILE BANK 0. ORIOL INDUSTRIES WTD. 

, 57 Bom.L.R.(O.C.J.)1639. 


——_——S. 170. See COMPANIES ACT, 1918, 
S. 202. 57 Bom. L.R.(O.C..J.)378. 


————-S. 202—Lelters Patent, Cl. 16— 
Civil Procedure Code (Act V of 1208); Secs. 96, 
104, O. XLUI—Petition for winding up of 
company—Company Judge on Original Kde 
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COMPANIES ACT, S. 202—(Contd.) © 


of High Court making order under s.: 170 of 
Indian Companies Act adjourning petition 
after hearing tt on merits—Whether such order 
appealable under s. 202 of Indian Companies 

ct—Right of appeal whether provided under 
8. 202 against procedural order or decision—- 
Construction of s, 202—Petitioners, presenting. 
winding up petition, making out case for winding 
up of company and satisfying Court that company 
tmsoloent gnd its substratum gone—Whether 
motive of petitioners in presenting application 
relevant fer consideration of Court—Whether 
owler of winding up to be made or not. 

An order made under s. 170 of the Indian 


Compagies Act, 1918, by the Company Judge |.. 
riginal Side of the High Court on a 


on the 
petition to wind up a company, refusing to 
wind up the company and adjourning the 
petition after bea it on merits to a future 
date, is an order which is appealable under 
8. 202 of the Act. 

Under s. 202 of the Indian Companies Act, 
1918, aright of appeal is not provided against 
any procedural order or decision which in no 
way affects the rights or liabilities of parties. 
The order or decision given by the Court in 
its winding up must be such as would in any 
way deprive or affect the right of a party, 
which would make the party aggrieved by 
thé@t order, and which would make him desire 
to come to a higher Court for getting the order 
passed by the trial Court rectified. Therefore 
when an order is made by the Company Judge 
under s. 170 of the Act refusing to pass an 
order of winding up but postponing the petition 
to a later date when he might consider whether 
an order for winding up should be made or not, 
it is not a procedural order but it is an order 
which affects the rights of the petitioner. 

The first part of s. 202 of the Indian Com- 
panies Act, 1918, confers a substantive right 
upon a party aggrieved by an order made ora 
decision given by a Company Judge in winding 
up. The second part of a. 202 of the Act does 
not in any way cut down or impair the sub- 
stantive right already conferred by the first 
part of s. 202. The second part which deals 
with the manner and the conditions in which 
an appeal may be preferred only refers to the 
procedural aspect of an appeal and the foram 
to which the -appeal would lie. 

If the petitioners in the petition to the Court 
have made out a case for the winding up of 
a company and if they have placed materials 
before the Court which satisfies the Court 
that the company is insolvent and its substra- 
tum is gone, the Court should consider whether 
on the materials placed before it a case has 
been made out or not for the winding up of the 
company. The Court in such a case should 
not take into consideration the motive of the 
petitioners in presenting the application for 
winding up of the company. < 
BACHERAJ FACTORIES LTD. 0. HIRJEE MILLS 

Lro. 57 Bom.L.R.(0.0.J.)378. 


GONDONATION, doctrine of. : 

The doctrine of condonation has Sone yous 
tion to the ground for divorce enac by 8. 
8(2) of the Bombay Hindu Divorce Act, 1947, 

elhe rule laid down in s. 8(2) of the Act enacts 
a clear and distinct ground founded on the 
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status of the parties and not on any matri- 
monial offence. 

It is only in use of marital injuries which 
can be obliterated and where status quo ante 
can be restored that the doctrine of condona- 
tion can operate as a bar to a decree for dissolu- 
tion of marriage. 

CHANDRABHAGABAI RAJARAM 0. RAJARAM. 
57 Bom.L.R.(O.C.J.)946. 


CONSTITUTION OF INDIA, Art. 14. 
See Municrean Acr (Distsicr), 1901, S. 59. 
57 Bom.L.R.1088. 


————Art. 14. 

Section 48(2) of the Indian Income-tax Act, 
1922, does not offend against art.: 14 of the 
Constitution of India. 

Article 14 of the Constitution does not re- 
quire that all laws should be similar or that all 
laws should have universal application. What 
art. 14 requires is that if any discrimination is 
made in the application of the law as between 
a citizen and a citizen, there must be some 
reasonable basis available for justifying such 
a discrimination. It is not that art. 14 pre- 
vents classification. Far from preventing 
olassification it permits classification, provided 
the classification is based on some reasonable 
principle. 

Under art. 14 of the Constitution equality 
before the law does not only mean equality 
before substantive law, but also equality wi 
tegard to procedure. But the procedure that 
is contemplated is procedure with regard to 
trial of criminal offences where different pro- 
cedure applied to the same cless of accused 
may result in one procedure depriving one set 
of accused of substantive rights of relief and 
defence. If one procedure does not permit an 
accused to have a fair and impartial trial or 
it if does not permit him to put forward his 
defence properly or deprives him of other im- 
portant procedural rights which are guaranteed 
to him under the Criminal Procedure Code, 
then such a deprivation would result in the 
matter falling under art. 14. 

PUR8SHOTTAMDAS Govinpsr v. B. M. DESAI 
57 Bom.L.R.1062. 


——Art. 19. 

Article 19(1)(f) of the Constitution of India 
read with cl. (5) postulates the existence of 
property which can be enjoyed and over which 
rights can be exercised, because otherwise the 
reasonable restrictions contemplated by cl. (6) 
coyld not be brought into play. If there is no 
property which can be acquired, held or dis- 
posed of, no restriction can be placed on the 
exercise of the right to acquire, hold or dispose 
of it, and as cl. (5) contemplates the placing 
of reasonable restrictions on the exercise of 
those rights, it must follow that the article 
postulates the existence of property over which 
these rights can be exercised. When every 
form of enjoyment which normally accompa- 
nies an interest in this kind of property is taken 
away leaving the mere husk of title, art. 19(Z) 
(f) is not attracted 
State OF BOMBAY v. BHANJI MUNJI. 

57 Bom.L.R.(S.G.)595, 
on appeal from 54 Bom.L.R.693, 
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CONSTITUTION OF INDIA, Art. 19 
~  —(Contd.) 5 
When a restriction is imposed upon the 
right of thecitizen guaranteed tohim under art. 
19 of the Constitution of India, it is for the 
State to justify that restriction. But whether 
a restriction is reasonable or not must be judged 
not in abstract but in the context of the times 
and in the context of social needs and social 
urges. A restriction which may be unreason- 
able at a particular juncture of time may be 
reasonable at a different point of time, and 
therefore is no absolute yard-stick by jwhich 
one can test as to whether a restriction is reason- 
ableornot. © 
BAPUBHAI RATANCHAND 0. STATE OF BOMBAY. 
. 57 Bom.L.R.892. 


————Art. 19(1)(f). 

The fundamental right teed to eve: 
citizen under art. 19(1)(f) and (g) ofthe Consti- 
tution is guaranteed as much to a citizen as to 
a corporation. 

STATE OF BOMBAY v. CHAMABBAUGWALLA. 
57 Bom.L.R.(O.C.J.)288. 


—_——Art. 20(1). 

On July 3, 1954, a notice was issued under 
B. 59 of the Bombay Police Act, 1951, to the 
accused, who was born in Greater Bombay, 
calling upon him to show cause why be should 
not be externed. In this notice the accused’s 
attention was pointedly invited to his eight 
previous convictions, the last of which was 
recorded on May 8, 1952, in Case General Bran- 
ch C.I.D. No, 242 of 1050, and the notice clearly 
stated that on the date it was given the autho- 
rity was satisfied that the accused was likely 
again to engage himself in the commission of 
similar offences. On July 7, 1954, an order 
was passed the accused under s. 57 

` of the Bombay Police Act, 1951, externing him 
from the limits of Greater Bombay. The 
accused challenged the validity of the order 
“on the ground that the order purported to sub- 
ject him to a penalty greater than that which 
might have been inflicted under s. 27 (2A) of 
the City of Bombay Police Act, 1902, which was 
in force at the time of the commission of the 
offence in 1950, and thus was inconsistent 
with the provisions of art. 20(1) of the Constitu- 
tion of India :— 

Held, that assuming that the order of extern- 
ment could be regarded aa penalty Within the 
meaning of art. 20(1) of the Constitution of 
India, the penalty was imposed upon the accu- 
sed; not only because of the previous convic- 
tions and not even substantially because : of 
those convictions, but principally and sub- 
stantially because of the tendency which the 
accused showed to commit similar offences at 
the date when the notice was issued and, there- 
fore, art. 20(1) could not be said to be offended 
where the penalty was imposed against the 
accused for his tendency on July 8, 1954. 
RAMESHCHANDRA V. STATE. 57 Bom.L.R.560. 


Art. 22. 

Article 22 of the Constitution of India only 
applies to a case of a person who is arrested 
for having committed an offence or ha 
taken part in an activity prejudicial to the in- 
terest of the State or of the public. The article 
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does not apply and cannot apply where arrest 
is neither for having committed an offence nor 
for having acted prejudicially to the interest of 
the public or of the State. . 
PuRsHOTTAMDAS GOVINDJI 0. B. M. DESAI. 

57 Bom.L.R.1062. 


————Art. 31. 

When there is substantially total deprivation 
of property which is already held arfd enjoyed, 
one must turn to art. 81 to see how,far that is 
justified. i ` 

It is unnecessary to state in express terms 
in the statute itself the precise p se for 
which property is being en, provi from 
the whole tenor and intendment of the Act it 
could be gathered that the property was being 
acquired either for purposes of the State or for 
purposes of the public and that the intention 
was to benefit the community at large. 

It is not necessary to set out the purpose of 
the requisition in the orders of requisition made 
under s. 6(4)(a) or s. 5(1) of the Bombay Land 
Requisition -Act, 1948. An omission to set 
out the purpose in the orders is not fatal so long 
as the facts are established to the satisfaction 
of the Court in some other way. 

The Constitution authorises requisitions for 
a public purpose. Where, therefore, the pur- 
pose is finding accommodation for the homeless 
and a vacancy is allotted to a person who is 
in fact houseless, the purpose is fulfilled. 

A wide discretion must be leftto Government 
to out the poe of the Bombay Land 
‘Requisition Act. If the number of vacancies 
is small and the number of the homeleas is large, 
it is evident that there must be some picking 
and choosing. So long as this is done on broad 
lines of principle and reasonably, the Courts 
cannot interfere simply because some other me- ` 
thods are also possible, even if the Courts think 
they are better, for in the end Government must 
be left to determine which of many possible 
schemes is the best. 

STATE oF BOMBAY v. BHANJI MUNJI. 
57 Bom.L.R. (S.C.)595, 
on appeal from 54 Bom.L.R.693. 


——Art. 31. 

Before a person can complain of deprivation 
of property within the meaning of art. 81 of 
the Constitution of India and can urge that 
the deprivation is illegal because it is without 
compensation, the deprivation must be a direct 
and not an indirect or incidental consequence 
of legislation. 

BAPUBHAI RATANCHAND V. STATE OF BOMBAY. 
57 Bom.L.R.892. . 


Art. 31B. 

The expression “‘without prejudice to she 
generality of the provisions contained in cle 
81A” contained in art. 81B of the Constitution 
of India, makes it clear that the specific parti- 
cular provision contained in art. 81B doesnot 
in any way affect the provisions of art. 31A. 
Article 81B must not be read as limiting art. 
81A, but to the extent that art. 81B deals with 
the specific case of an Act being included in 
the Ninth Schedule one has to look at art. 3B 
in order to decide whether the Act can be 
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challenged or not. One cannot import into 
art. 81% the provisions of art. 31A. The 
only condition which art. 81B Jays down in 
order to save an Act from the challenge under 
Part IT isthat ft should be included in the Ninth 
Schedule. Once it is included, no further 
argument is open to a petitioner, nor is it open 
to him to suggest that the Act is void because 
if infringes any of his fundamental rights. 
NATHUBHA: GANDABHAI V. STATE OF BOMBAY. 
‘ 57 Bom.L.R.199. 
“What art. 81-B protects is not a mere “con- 
travention of the provisions” of Part III of the 
Constitation but an attack on the grounds that 
the impugned Act is ‘inconsistent with or 
takes away or abridges any of the rights con- 
ferred by any provisions of this Part.” One 
of the rights secured to a person by Part TIT 
of the Constitution is a right that his property 
shall be acquired only for public purposeg and 
under a law authorising such acquisition and 
providing for compensation which is either fixed 
by the law itself only or regulated by principles 
specified by the law. That is also the very 
right which was previously secured to the per- 
son under s. 299 of the Government of India 
Act, 1985. 

What is important to notice in the phraseo- 
logy of art. 81-B of the Constitution is that the 
protection is not merely against the contraven- 
tion of certain provisions but an attack on the 
ground of unconstitutional abridgement of 
certain rights. It will be illogical to construe 
art. 81-B as affording protection only so far as 
these rights are taken away by an Act in viola- 
tion of the provisions of the new Constitution but 
not when they are taken away by an aot in 
violation of s. 299 of the Government of India 
Act which has been repealed. The intention 
of the Constitution to protect each and every 
one of the Acts specified in the Ninth Schedule 
from any challenge on the ground of violstion 
of any of the fundamental rights secured under 
Part IIL of the Constitution irrespective of 
whether they are pre-existing or new rights, 
is placed beyond any doubt or question by the 
very emphatic language of art. 31-B which 
declares that none of the provisions of the spe- 
cifed Acts shall be deemed to be void or ever 
to have become void on the und of the alleged 
violation of the rights indicated and ‘‘notwith- 
standing any judgment, decree or order of any 
Court or tribunal.” That intention is also 
emphasised by the positive declaration that 
“each of the said Acts or Regulations shall, 
subject to the power of any competent Legisla- 
ture to repeal or amend it, continue in force.” 
DHIRUBHA DEVISINGH 0. STATE OF BOMBAY. 

57 BomiL.R.(S.C.)718. 





Art. 226—Industrial Disputes (Appel- 
late Tribunal) Act (XLVII of 1960), Sec. 
22—-Writ of certiorari—Effect of issuing 
such writ by High Court—Whether High 
Court acts as Court of appeal—HEcercise of 
jurisdiction by High ‘Court under art. 227 
Application for retrenchment made by employ- 
erg by Labour Appellate Tribunal— 
igh Court on petition by workers quashing order 


+ 
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of Tribunal—Application by employees to Tri- 
bunal for further hearing of application—Tribu- 
nal hearing application and substantially grant- 
ing tti— Whether Tribunal hasjurisdiction to make 
further order on application. 

The High Court in issuing a writ of certiorari 
under art. 226 of the Constitution of India does 
not act as a Court of appeal. It does not sub- 
stitute its own order on the merits of the case 
for the order which it quashes of the inferior 
Court or Tribunal. If the order is quashed, 
the inferior Court or Tribunal is left at large to 
pass any proper order in the light of the deci- 
sion of the High Court. If, on the other hand, 
the High Court refuses to interfere on a writ of 
certiorari and discharges the rule and dismisses 
the petition, then the order of the inferior 
Court or Tribunal stands and assumes the neces- 
sary finality. But whether the High Court 
quashes the order or dismisses the petition, 
it exercises a limited jurisdiction and that juris- 
diction under no circumstances can be compa- 
rable to the jurisdiction exercised by the High 
Court on the Appellate Side or even in its revi- 
sional powers under the Civil Procedure Code. 

When the High Court exercises its jurisdic- 
tion under art. 227 of the Constitution of 
India, it is exercising a supervisory jurisdiction 
and it has the power not only to quash the 
orders made by these Courts and Tribunals 
but to pass substantive orders in place of the 
orders it has quashed or set aside. 

The ndents made an application for 
retrenchment of 142 of their workmen to the 
Labour Appellate Tribunal under s. 22 of the 
Industrial Disputes (Appellate Tribunal) Act, 
1950. The Tribunal granted the application. 
The petitioners, who were employees of the 
respondents, presented a petition to the High 
Court against this order and the High Court 
quashed the order. Thereafter the respondents 
applied to the Tribunal that their application 
should be further heard and considered. The 
Tribunal heard the application and permission 
was granted to retrench 126 of their workmen. 
The petitioners applied to the High Court inter 
alia for a writ of certiorari to quash the order 
passed by the Tribunal, contending that once 
the order passed by the Tribunal was quashed 
by the High Court on a writ of certiorari, no 
further order could be made on the application 
by the Trfbunal :— 

Held, that all that the High Court did 
was to quash the order made by the Tribunal, 
on the application of the respondents, and 
that the High Court did not deal with the 
application nor did it pass any substantive 
order on that application, and 

that, therefore, on the order being quashed 
the application was again at large and the Tri- 
bunal had jurisdiction to deal with the applica- 
tion when the respondents asked it to dis- 
pose of the application they had made. 

. D. THAKUR v. LAB. APP. TRIB. 

57 Bom.L.R.(O.C.J.)1148. 


The High Court cannot interfere under art. 
228 of the Constitution of India with a declara- 
tion made by a competent authority under s. 
6 (4) of the Bombay Land Requisition Act, 1948, 
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that certain premises were vacant or had be- 

come vacant, 

KAIKHUSROO PHIROZSHAN U. STATE OF BOMBAY. 
57 Bom.L.R.(O0.C.J.)24. 


————-Art. 226. 

Cinematograph Act (XXXVII of 1952), Secs. 
§(4), 8(c)-—-Order made at New Delhi by Ministry 
at Information and Broadcasting, Government 
of India, under s. 5(4)—Order seroed upon peti- 
ttoner in Bombay—Petition filed in Bombay 
High Court for quashing order under art. 226— 
Jurisdiction of*High Court to entertain petition. 

An order emanating from the Ministry 
of Information and Broadcasting and signed by 
the Under Secretary to the Government of 
India exercising powers under s. 5 (4) of the 
Cinematograph Act, 1952, was made on behalf 
of the Centra] Government and issued at New 
Delhi. It was served upon the petitioner in 
Bombay who challenged its validity in the 
Bombay High Court and asked for an appropri- 
ate writ under art. 226 of the Constitution of 
India to quash the order. On the question 
whether the Court had jurisdiction to issue any 
writ as asked for by the petitioner :— 

Held, that the authority issuing the order 
was the Central Government located at New 
Delhi, 

that the mere fact that the authority was 
functioning in the territory of the Bombay 
State did not per se give "Y ariadiotion to the 
Bombay High Court, and 

that the Court had, therefore, no jurisdiction 
to entertain the petition. 

P. N. FILMS, LTD. 0. UNION or INDIA, 
57 Bom.L.R.(0.C.J.)753. 


———Art. 227. 

The tribunal set up under the Indian Mer- 
chant Shipping Act, 1923, is a judicial or a 
quasi-judicial tribunal which would attract the 
application of art. 227 ofthe Constitution of 
India and in respect of which the jurisdiction 
of the High Court can be invoked under that 
article, 

The real, essential and vital attribute of a 
quasi-judicial tribunal is that there should be a 
duty cast upon it to act judicially. Ifthe law 
which sets it up compels it to act judicially, 
then it immediately brings itself within the 
powers ofsuperintendence of the High Court 
under art. 227 of the Constitution. 

An administrative tribunal, if it is bound in 
law to act judicially, would come within the 

urview of art. 227 of the Constitution. 
ANDYAN INSURANCE Co, 0, K.J. KHAMBATA. 
57 Bom.L.R.186. 


———Art. 254. 

By the proviso to art. 254{2), the Constitu- 
tion of India has enlarged the powers of Parlia- 
ment, and under thst proviso, Parliament can 
do what the Central Legislature could not under 
8. 107 (2) of the Government of India Act, 
1985, and enact a law adding to, amending, 
varying, or repealing a law of the State, when 
it relates to a matter mentioned in the Con- 
current List. 

The principle embodied in s. 107(2) of the 
Government of India Act, 1985, and art. 
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254{2) of the Constitution of India, is that 
when there is legislation covering tħe same 
ground both by the Centre and by the Province, 

oth of them being competent to enact the 
same, the law of the Centre shoul prevail 
over that of the State. The important thing 
to consider is whether the legislation is ‘in 
respect of the same matter”. If the later 
legislation deals not with the iad ake which 
formed the subject of the earlier legislation 
but with other and distinct matters,though of 
a cognate and allied character, then art. 254{§) 
will have no application. 

On a question under art. 254(7) of the 
Constitution of India whether an Act of*Parlia- 
ment prevails against a law of the State, 
no question of repeal arises; but the principle 
on which the rule of implied repeal rests, 
namely, that if the subject-matter of the leter 
legislation is identical with that of the earlier, 
so that both cannot stand together, then the 
earlier is repealed by ‘the later enactment, will 
be equally applicable to a question under 
art. 254(4) whethet the further legislation 
by Parliament is in respect of the samc matter 
as that of the State law. : 
ZAVERBHAI AMAIDAS 0. STATE OF BOMBAY. 

57 Bom.L.R.(S.C.)590, 
on appeal from 55 Bom.L.R.367, 


—————Art. 301. 

The legislative competence of Parliament 
and the State Legislature must be read subject 
to art. 801 of the Constitution of India. 
Neither Parliament nor the State Legislature 
can legislate so as to interfere with the freedom 
of trade, commerce and intercourse throughout 
India. Article 801 is not a restriction on any 
one or other entry in the Seventh Schedule ; 
it is perfectly general and every legislation 
under whichever topic it may fall must be 
subjected to the overriding provisions of 
art. 801, which makes trade, commerce and 
intercourse throughout the territory of India 
free. 
Article 801 of the Constitution is an over- 
riding article both with regard to restrictions 
and taxation. 

STATE OF BOMBAY v. CHAMARBAUGWALLA. 
57 Bom.L.R.(O.C.J.)288. 


Part XIII of the Constitution of India 
essentially deals with the free passage of persons, 
and goods throughout the territory of India. 
What is emphasised is the freedom of trade 
and not the freedom of the individual to carry 
on his business. If an individual is prevented 
from sending his goods across the State or 
even if he is prevented from sending his goods 
from one part of the State to another, he may 
oome to Court and complain of an infringement 
of art. 801 read with art. 804(b) of the Con- 


stitution, But when the complaint is with 


regard to the right of an individual to carry 
on business unrelated to the question of passage 
of goods or irrespective of the question of 
passage of goods, then the proper article 
which he can invoke is art. 19(1)(g) and not 
the provisions of art. 301 read with art. 804(b). 
BAPUBHAI RATANCHAND 0. STATE OF BOMBAY. 

57 Bom.L.R.892, 


1955.] 


CONSTITUTION OF INDIA, Art. 304. 


Article 804 of the Constitution in terms 
deals with art., 801 and constitutes a non- 
obstantdt provision to art. 301. , 

STATE OF BOMBAY v. CHAMARBAUGWALLA. 

. P 57 Bom.L.R.(0.G.J.)288. 
——Art. 304(b). 
INDIA, ART. 801. 


*_.___Art. 362. 

Article 862 of the Constitution of India 
cannot override any of the provisions of Part 
WI of the Constitution. The direction given 
to the Parliament and the Legislature of a 
State er art. 862 must be carried out in 
consonance with the fundamental rights 
guaranteod under Part IL. 

Baması Narasv v. VIJAYSINVRAO RAMRAO. 
57 Bom.L.R.60 


See CONSTITUTION OF 
57 Bom.L.R.892. 


Art. 363. 


— See Crvu, PROCEDURE 
Cons, S. 86. 


57 Bom.L.R.824. 


————-ART_ 372(1). : 
The principle of Common law of England 
that the State has priority over all competing 
creditors if the debts are of the same quality, 
which law was in force in India immediately 
bajore the commencement of the Constitution 
of India, has been preserved under art. 872(1). 
BANK OF INDIA v. BOWMAN. 
57 Bom.L.R.(0.G.J.)345. 


—————Seventh Schedule, List II, entry 
33. 

The entertainment and amusement contem- 
lated by entry 88 of List II of the Seventh 
Eehedule to the Constitution of India with 
regard to legislation and entry 62 of List IE 
with regard to taxes is not the subjective 
entertainment or amusement which a person 
may receive by solving a crossword puzzle 
or by indulging in any other mental or intel- 
lectual pleasure. The entertainment or amuse- 
ment contemplated is something objective 
outside the person amused or entertained, and 
with regard to tax on entertainment and 
amusement, the tax also is on the spectator 
who witnesses some amusement or entertain- 
ment. The luxuries in respect of which a 
tax can be imposed under entry 62 of List II 
is a tax on certain articles or goods constitut- 
ing luxuries and not legislation controlling 
an activity which may not be a necessary 
activity but may be unnecessary and in that 
sense a luxury. 
STATE OF BOMBAY 0. CHAMARBAUGWALLA. 

57 Bom.L.R.(O.C.J.)288. 


— ——Entry 62. See CONSTITUTION oF 
Inpis, List II, ENTRY 83. 
57 Bom.L.R.(0.G.J.)288. 


——— Seventh Schedule, Lists II and III. 

The fetter or limitation upon the legislative 
power of the State Legislature which has 
plenary powers of legislation within the ambit 
of the legislative heads specified in Lists II 
and III of the Seventh Schedule to the Con- 
stitution can only beimposed by the Constitu- 
tion itself, and not by any obligation under- 
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taken by eitherthe Dominion Government, or 
the Province of Bombay or even the State 
of Bombay. 
Umea SINGH v. STATE or BOMBAY. 

57 Bom.L.R.(S.C.)709. 


CONSTRUCTION OF DOCUMENTS— 
Intention—Resolution by directors of company 
to allow company to borrow amount from bank 
on security of promissory note signed by de- 
fendant in favour of company and endorsed by 
company in favour of Bank-Declaration in 
resolution that fized and liquid assets of com- 
pany free from encumbrances and an under- 
taking that such assets would not be charged, 
hypothecated or incumbered while company 
indebted to Bank-—-Promissory note made by 
defendant, endorsed by company in favour of 
Bank and by continuity letter defendant and 
company agreeing that promiss note to be 
regarded as continuing security—Whether charge 
created on assets of company under resolution, 
promissory note and continuity leiter—Con- 
struction of contract or deed—JIntention of 
parties how to be gathered—Promissory note 
given as security by way of guarantee—Place 
where contract of guarantee takes place—Specific 
place in case of maker to promissory note other 
than where he resides or carries on business— 
Burden of proof on maker to show that preseni- 
ment could be made at that place—Negotiable 
Instruments Act (XXVI of 1881), Sec. 69. 

A company wrote to the plaintiff bank 
requesting it to allow the company to open 
a cash credit overdraft account for Rs. 5 
lacs, and stated that the defendant has agreed 
to stand surety for the amount. This ap- 
plication for cash-oredit facility was sanctioned 

y a resolution passed by the directors of 
the company under which it was resolved to 
borrow from time to time from the plaintiff 
by way of demand cash-credit up to a limit 
of Rs. 5 lacs on the security of a demand 
promissory note for Rs. 5 lacs signed by the 
defendant in favour of the company and endors- 
ed by that company in favour of the plaintiff 
and a negative lien on all fixed and liquid 
assets of the company. By that resolution 
the company declared that all its fixed and 
liquid assets were free from incumbrances 
and undertook that the same would not be 
charged, hypothecated or incumbered in any 
way while the company was indebted to the 
plaintiff without the previous consent of the 
plaintif in writing. The defendant made 
a promissory note and it was endorsed by 
the company in favour of the plaintiff. By 
a writing in the nature of a continuity letter 
the defendant and the company in considera- 
tion of the agreement by the plaintiff to open 
the cash-credit account in favour of the 
company agreed that the promissory note 
was to be regarded as a continuing security 
and be enforceable forall moneys which might 
at any time thereafter become due or owing 
to the plaintiff. The company delivered to 
the plaintiff the promissory note, the conti- 
nuity letter and a copy of the resolution. In 
a suit by the plaintiff against the defendant 
to recover a sum of Rs. 5 lacs and odd alleging 


1190 


CONSTRUCTION OF DOCUMENTS 
—(Contd). 


that the defendant had rendered himself 
liable to pay to the plaintiff this amount which 
was advanced by the plaintiff in the cash- 
credit account to the company, the question 
arose whether on a proper construction of the 
documents relied on by the plaintiff, viz., 
the company’s letter making a request for 
the loan, the resolution passed by the board 
of directors of the company, the promissory 
note and the continuity letter, a charge was 
created on the fixed and liquid assets of the 
company i— a’ 

Held, that no charge on any assets of the 
company was created to secure the loan by 
the plaintiff and the only right that the plaintiff 
acquired in that transaction quod the company 
as security for the loan was an undertaking 
by the company whereby it bound itself to 
keep all its assets unencumbered till the loan 
was discharged. j 

No precise form is required for creating a 
charge or a mortgage whether on immoveable 
property or moveable property and it is 

cient if it clearly appears to have been the 
intention of the parties to create a charge or 
mortgage on the property, and in ascertaining 
the intention, “the form of expression, the 
_ literal sense is not to be so much regarded as 
me real meaning which the transaction dis- 
closes”. 


In construing a contract or deed the Court 
does not permit itself to be influenced by the 
mere form of the expression used by the parties 
but is always concerned with the substance 
of the writing and for that purpose construes 
the same according to the real inention of the 
parties as expressed in the writing and in tbe 
light of such other facts and circumstances 
attending the transaction as may be relevant. 
The question is not of applying merely a 
formal test, regard ishad to the substance of 
the transaction. The intention of the parties 
is not to be gathered by looking only at the 
ostensible nature of the expressions used b 
them or from the absence of any specific formal 
expression such as charge, or mortgage, when 
the case relates to any transaction of such a 
nature, It has to be Tegitimately ascertained, 
from that which they have chosen to state in 
express words or by reasonable and necessary 
implication of the language usedeand after 
paying sufficient regard to the setting in which 
they are found and the relevant circumstances 
attending the transaction. 

The main question to be determined in cases 
of this nature is whether the parties have 
clearly expreased their intention to create a 
charge or any other incumbrance on the pro- 
perty in question or have merely used some 
expressions which are in the nature of personal 
‘assurances or undertakings which although 
of binding effect give no right to the promisee 
to proceed against the property itself by bring- 
ing it to sale. The inquiry must, in the first 
instance, consist of a careful and searching 
examination of the writing itself, with particu- 
lar reference to the extent of the rights which 
the obligee has reserved for himself, and the 
restrictions it puts on the rigbt of the obligor 
in respect of the property in question. The 
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question becomes easier of solution if it is 
borne in mind that the first thing to be ascer- 
tained is: Have the parties stated that a 
right of the nature of an incunsbrange is being 
created with the intention of enabling one 
party to enforce the same by proceeding against 
the property, that is, by bringing it to sale. 
The writing need not contain any exp 
words giving the obligee the power of bringi 
the property to sale as the means of securing 
payment of the moneys advanced but there 
must be sufficient language in the writiag 
itself from which such power may reasonably 
be implied. . ` 

If a promissory note and a continuity letter 
are given as security by way of guarantee for 
repayment of a loan to a-third party as a part 
of the tripartite agreement, the contract of 
guarantee takes place where the guarantor 
gives his promise to perform the obligation or 
discharge the liability of the third person in 
case a default is made. The question that the 
Court puts to itself in such a case is: Where 
did the defendant (guarantor) agree with 
the plaintiff (creditor) to perform the promise 
or discharge the linbility of the third party 
(principal debtor) ? 

The specified place in case of the maker 
of a promissory note would some times be 
where he resides or carries on his business. 
Where, however, the specified place is other 
than this, before the maker can resist liability 
under the provisions of s. 69 of the Negotiable 
Instruments Act, 1881, it should be shown that 
the presentment could have been made to 
him at that place. 

A creditor is not bound to insist upon any 
particular kind of security from the principal 
debtor. Itisonly when hetakes some security 
from the principal debtor that the surety 
can claim a right to the benefit of that security. 
If a creditor takes a security from the principal 
debtor it is his duty to see that that security 
remains enforceable against the principal 
debtor, and if any formalities are required by 
law in connection with that security, it would 
be his duty to see that such formalities are 
observed. But more than this the creditor 
is under no obligation to do. 

BANK OF INDIA v. Rustom Faxes, 
z 57 Bom.L.R.(0.C.,J.)850. 


————of deeds. 

In construing a contract or deed the Court 
does not permit itself to be influenced by the 
mere form of the expresston used by the parties 
bat it is always concerned with the substance 
of the writing and for that purpose construes the 
same according to the real intention of the 
parties as expressed in the writing and inethe 

ght of such other facts and circumstances 
attending the transaction as may be relevant. 
The question isnot of applying merely a formal 
but, regard is had to the substance of the 
transaction. The intention of the parties is 
not to be gathered by looking only at the 
ostensible nature of the expressions used by 
them or from the absence of any specific 
formal expression such as charge or mortgage, 
when the case relates to any transaction of 
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such a nature. It has to be legitimately 
ascertained from that which they have chosen 
ota in oe words or by reasonable 
and necessary implication of' lan 
used and after rapa sufficient regard ot e 
setting iw whidh they are found and the rele- 
vant circumstances attending the transaction. 
BANK oF INDIA v. Rustom Faxes. 

57 Bom. L.R.(O.C.J,)850. 


e 

CONSTRUCTION OF STATUTES, Arti- 
ficial expression,how construed. 

elf the Legislature uses an artificial expres- 
mon or a term of art, then that expression 


construed according to the language . 


the Legislature. 
a v. BARSI LIGHT RAILWAY. 
57Bom.L.R.448, 


k 5 
oe Harijan Temple Entry 
ee : 
In construing the provisions of the Bom- 
bay Harjan Temple Entry Act, 1947, and 
them, Courts must take 
a th notice of the position that unfor- 
tunately prevails in many places in the Hindu 
.community today. A Harijan who seeks to 
exercise his rights is normally diffident and 
wuld not be expected to be aggressive in the 
assertion of these rights. Hindus who out 
of ignorance seek to obstruct the exercise of 
these rights would normally be conscious 
that it would be unnecessary to use force or 
threaten the use of force in order to prevent the 
exercise of such rights by a Harijan because they 
know too well the dence and weaknesses 
from which the Harijans suffer. If it is held 
that, in order to pring an offender to book 
under s, 4 of the Act, it must always and in 
every case be shown that the accused has 
used physical force or threatened the use of 
physical force, s. 4 may be rendered nugatory 
altogether. 
STATE vo. Kano DEARMA PATO. 
57 Bom.L.R.524. 


-Criminal Procedure Code, s. 179. 
In construing s. 197 of the Criminal Pro- 
cedure Code, 1898, it is not the official’s duty 
the Court has to examine so much as the act, 
because an official act can be performed in 
discharge of official duty as well as in dere- 

liction of it. 
SHREEKANTIAH RAMAYYA 0. STATE OF BOMBAY. 
57 Bom.L.R.(S.G.)632, 


narra riminal Procedure Code, O. XXI, 
r. 59. 
Order XXT, r. 59, must be liberally con- 
atrued. When it refers to the interest in the 
foperty, or possession of property, attached, 
ft ob obviously refers to the applicant or his 
predecessor-in-title. The evidence which is 
expected to be adduced by the party applying 
under r. 58 about his possession or interest in 
the property in question is not necessarily 
by reference to himself but it may and can 
be by reference to his predecessor-in-title. 
JAGJIVAN DHONDIRAM V. Goran VINAYAK. 
57 Bom.L.R.517. 
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CONSTRUCTION OF STATUTES, 
ejusdem generis clause. 

It is contrary to all conons of construction 
to import from the ejusdem generis clause in a 
section of an Act of the Legislature, the quali- 
fications laid down in that clause into the 
clauses which precede the ejusdem generis 
clause. The proper canon of construction is 
the opposite. 

STATE oF BOMBAY u. CHAMARBAUGWALLA. 
57 Bom.L.R.(O.C.J.)288. 


—-———entry in a list conferring legisla- 
tive powers. 

In construing an entry in a List conferring 
legislative powers the widest possible con- 
struction according to their ordinary meaning 
must be put upon the words used therein. 
Reference to legislative practice may be ad- 
missible for cutting down the meaning of a 
word in order to reconcile two conflicting 
provisions in two legislative Lists as was done 

In re The Central Provinces and Berar Act 
XIV of 1938, or to enlarge their ordinary 
meaning as in State of Bombay v. F. N. Balsara. 
The cardinal rule of interpretation, however, 
is that words should be read in their ordinary, 
natural and grammatical meaning subject 
to this rider that in construing words in a 
constitutional enactment conferring legislative 
power the most liberal construction should be 
put upon the words so that the same may have 
effect in their widest amplitude. 
NAVINCHANDEA MAFATLAL 0. Come. I. T. 

57 Bom. L. R. (S.C.)628. 


—————-fair and reasonable interpretation. 

Before the Court can accuse the Legislature 
of being guilty of serious blemishes in the 
drafting of a statute, it is the duty of the 
Court to see whether a fair and reasonable 
interpretation can be put upon the language 
used by the Legislature bearing in mind the 
object which the Legislature had in placing 
a particular piece of legislation on the statute 
book. 
P. L. Mayvexar ov. AMICHAND NARAYAN. 

57 Bom.L.R.(Q.G.J.)1000. 


———imperative words, 
construed. 

In dealing with the question as to the effect 
of the uge of imperative words in a statute, 
very often distinction is sought to be drawn 
between cases where the statute confers upon 

om ublic officer a privilege or power and cases 

re it imposes upon him an obligation or 
duty. If the statutory provision which uses 
imperative words impose an obligation or duty 
on a public officer subject to certain other 
requirements, the public officer’s failure to 
comply with the said requirements does not 
make his action invalid. The use of imperative 
words does not involve the invalida con- 
sequence in connection with such ‘ons. 
On the other hand, if the use of the fgerstive 
words is to be found in a provision that 
eonfers upon a public officer a privilege or 
power subject to certain conditions and these 
conditions are not complied with, the exercise 
of that power or privilege would be rendered 
invglid. Even in respect of duties the per- 


how to be 
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formance of which is required subject to certain 
conditions, if it appears that the failure to 
comply with the conditions is likely to lead to 
injustice or patent hardship, then the Court 
would hesitate to come to the conclusion that 
the non-performance of the conditions does 
not involve the invalidating of the performance 
of duty itself. 
STATE 0. ANDHERI &c. Bus SERVICE. 

57 Bom.L.R.529, 


——_———impfied repeal. 

The Court never looks with favour upon the 
suggestion that there is an implied repeal. 
The inclination of the Court will always be 

t the repeal of an earlier statute when 
the Legislature has not expressly done so. 

Section 409 of the Indian Penal Code is 
not repealed by the provisions of the Preven- 
tion of Corruption Act. 

STATE v. PANDURANG BABURAO. 
57 Bom.L.R.(F.B.)868. 


———-Income-tax Act. 

The Indian Income-tax Act is a taxing 
statute and, therefore, the Courts must be 
zealous to see that no right which an assessee 
has under that Act has been taken away by 
an action on the part of the department.Hiven 
though’ it may not be obligatory upon the 
department to follow a particular procedure, 
the Court will insist upon the department 

. following the procedure if that procedure 
leads to a beneficial result as far as the agsessee 
is concerned and the procedure followed by 
the department is prejudicial to the assessee. 
But in such a case it would be a question of 
each individual assessee and the rights of each 
individual assessee; the Court will have to 
scrutinise each case of assessment, and if the 
assessee contends that prejudice has been 
caused to him, thenit would be for the Court 
to consider whether the assessment should be 
upheld or not. 

J. C. THAKKAR V. Come., I. T. 
57 Bom.L.R.464. 


Income-tax Act, 8. 10(2)(xo). 


The expenditure contemplated UY s. 10(2) 


(av) of the Indian Income-tax Act, 1922, is an 
expenditure which is laid out or expended 
for the purpose of carrying on the business of 
the assessee lawfully. If an assessee spends 
money in order to carry out the business un 
lawfully, he would not be entitled to deduction 
under s. 10(2)(av) of the Act. If certain ex- 
penses become necessary not because the 
assessee wants to carry on his business lawfully, 
but they become neces because he has 
committed an unlawful act or has carried on 
the business in a manner prohibited by law, 
then these expenses cannot fall wit the 
ambit of s. 10(2)(zv). 

In order to be satisfled that the expenditure 
was wholly and exclusively for the buain'ess, 
the Court must look at the circumstances under 
which that expenditure was incurred, and 
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if the Court is satisfied that the circumstances 
were such as to disentitle the as to claim 
the deduction under s. 10(2)(xv) of the Indian 
Income-tax Act, 1922, it must digaliow the 


deduction. 
Coma. I. T. v. Hist Aziz. 57 Bom.L.R.485. 


Intention of Legislature. e 
It is never safe to attribute to the Legislature 
whenever it amendsany legislation*that every 
amendment necessarily conveys an alterati@n 
of the law. Very often amendments are made 
for the purpose of better drafting. è 
Narausgal GANDABHAI V. STATE OF BOMBAY. 
57 Bom.L.R.199. 


——-—-—-Labour Legislation. 

The Court should not, unless it is compelled 
to do so by the clear language used by the 
Legislature, put any construction upon any 
provision of labour legislation which will in 
ay way prejudicially affect the rights or 
welfare of labour. 

MAHADEO Duonpv v. Las. App. TRIBUNAL. 
57 Bom.L.R.408. 


————-Limitation Act. 

When a new Act of Limitation provides a 
longer period, that period cannot be availed 
of by the plaintiff whose suit is barred under 
the law of limitation in force before the new 
law came into effect. 


The intention of the law of limitation is 
not to give a right where there is not one, but 
to interpose a bar after a certain period to an 
existing right. 

The principle of s. 6 of the General Clauses 
Act applies both to express repeal as well as 
implied repeal. - : 

Even where a new period of limitation is 
presoribed by an amending Act, it does not 
revive the remedies in respect of a cause of 
action already barred before the amendment 
came into force. 

NARANBHAI CHHAGANBHAI 0. MOTIBHAI. 
57 Bom.L.R.509. 


Particular term, how construed. 
Whenever a Legislature proceeds to define 
a particular term and to say later on that that 
term includes some things, the part of the 
definition which says that the term includes 
other things is to prevent any agitation of the 
question whether what is included in that 
part could be included in the first part. 
A. D. DIVEKAR v. A. K. SHAH. 
57 Bom.L.R.1074, 


Preamble. 

It is erroneous to judge of the mischiefs 
aimed at by the Legislature merely from the 
fact that only some of the mischiefs are enu- 
merated in the preamble of an enactment and 
not all of them, If thelanguage of the enagt- 
ment is clear and that language leads the Court 
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only to one conclusion that the Legislature 
was aiming to remove other mischiefs besides 
the misolfiefs referred to in the preamble, then 
the Court must give effect to the clear language 
of the enactmeat and help the Legislature to 
remove the mischiefs indicated. 

If it is relevant and material to consider the 
efreumstances under which an Act was 
and the reasons which necessitated it, then 
the Court. may, with great caution, look at 
the debate in Parliament or in the Legislature. 
But this principle would only apply where 
a question arises for the decision of the Court 
de hors the Act or statute. 
Comm. or LABOUR ov. ASSOCIATED CEMENT 
COMPANIES. 57 Bom.L.R.(O.C.J.)367. 


presumption of Legislative com- 
petence. 

Im constructing an Act of the Legislature 
not only must the Court be extremely reluctant 
to invalidate an Act, but the Court must 
always presume that a Legislature knows what 
its legislative competence is and what are the 
limitations upon its competence. It is only 
if there are clear unequivocal words in the 
statute which go to show that the Legislature 
has over-stepped its com mee or has 
travelled outside the limitations laid down it 
the Constitution that the Court will pronounce 
a legislation to be ultra vires. 

STATE OF BOMBAY V. CHAMABBAUGWALLA. 
57 Bom. L.R.(O.C.J.)288. 


———provision in statute couched in 
language of obligation, whether directory 
or mandatory. 


It is always a matter of construction as to 
whether a particular provision in a statute 
is mandatory in its character or is only directory, 
and one of the several tests is that in the first 
instance the Court must consider whether the 
non-compliance of the directions given by 
the Legislature is likely to lead to injustice 
or inconvenience, and if the Court comes to 
the conclusion that it would lead to injustice 
or inconvenience, it should lean in favour of 
construing the provision as a mandatory 
direction and not merely directory. But 
that is not the only principle which the Court 
adopts in construing a provision in a statute 
which is couched in a la e of obligation. 
The other principle which is equally important 
is that the Court must consider what is the 
real aim and object of a particular enactment 
it is construing, and if in giving to a provision 
a mandatory construction it is likely to defeat 
the aim and object of the enactment, then the 
Court should not give such a construction ; 
it should come to the conclusion that the 
language used by the Legislature was intended 
to give effect merely to a directory provision 
and not a mandatory provision. 

ISMAIL PAPAMIA 0. LAB App. TRIB. 
57 Bom.L.R.1106. 


———--~—-Social legislation. 

The Court must be inclined to give a con- 
struction to a social legislation which helps 
the Legislature to satisfy the social need. 
K, N. JOGLEKAR v. Bansi Licur RAILWAY. 

57 Bom.L.R.448. 


GENERAL INDEX. 
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GONTRACT ACT (I of 1872), S. 41. See 
CIVIL PROCEDURE Copz, 1908, S. ll. 
57 Bom.L.R.884. 


————S. 125. 

The rights of the indemnity-holder must not 
be confined to those mentioned in s. 125 of 
the Indian Contract Act, 1872, Even before 
damage is incurred by the indemnity-holder, 
it would be open to him to sue for specific 
performance of the contract of indemnity, 
provided it is shown that an absolute liability 
has been incurred by him and that the contract 
of indemnity covers the said liability. 

Re: KHETARPAL AMARNATH. 
57 Bom.L.RYO.C.J.)1122. 


S. 219. See INCOME-TAX ACT, 1922, 
S. 4. 57 Bom.L.R.(S.C.)639, 
$ on appeal from 54 Bom.L.R.210. 


CO-OPERATIVE SOCIETIES ACT (II 
of 1912), S. 23. See CO-OPERATIVE SOCIETIES 
Act, 1912, S. 68. 57 Bom.L.R.1097. 


———-S. 54. See CO-OPERATIVE SOCIETIES 
ACT, 1912, S. 68. 57 Bom.L.R.1097. 


S. 68 —Bombay Industrial Relations Act 
(Bom. XI of 1947), Ses 2(3}—Bombay Industrial 
Disputes Act (Bom. XXV of 1938), Sec, 2(8)— 
Co-operative Society, . registered under Co- 
operative Societies Act, doing banking business— 
Dismissed employee of Society applying to 
Labour Court for re-instatement and compen- 
sation—Whether Labour Court has jusrisdiction 
to entertain such application—Applicability 
of notification issued by Government of Bombay 
under 8. 2(8) of Bom. Act XXV of 1938. 

In exercise of the powers conferred by s. 2(3) 
of the Bombay Industrial Disputes Act, 1938, 
the Government of Bombay issued a noti- 
fication directing “that all the provisions of 
the said Act shall apply to the businese of 
banking companies registered under any of 
the enactments relating to companies for the 
time being in force or incorporated by an Act 
of Parliament or by an Indian Law or by 


Royal Charters or by Letters Patent.” The 
petitiones were a co-operative society doing 
anking business and were reigistered under 


the Co-operative Societies Act, 1925. On 
the applicability ofthe notification the question 
arose whether the petitioners carried on the 
business 6f banking companies and were re- 
gistered under any of the enactments relating 
to companies for the time being in force or 
were incorporated by Indian law :— 

Held, that the petitioners were doing business 
of banking and were registered under an 
enactment relating to companies, which was 
the Co-operative Societies Act, and, therefore, 
the petitioners were a banking company re- 

istered as contemplated by the notification. 
Mason SAHKARI BANE v. MAJMUDAR. 
57 Bom.L.R.1097. 


————-S. 79. See CO-OPERATIVE BOOISTINS 
ACT, 1912, S. 68. 57 Bom.L.R. 1097. 


COUNCILLOR—disqualified by Collector 
for his activities as president of union—order 
of Collector ‘whether supportable—Nature of 
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interest contemplued by S. 12(2)(b) of Bom. 
Act, XVIII of 1925. 

The interest contemplated by s. 12(2)(b) 
of the Bombay Municipal Boroughs Act, 1925, 
need not necessarily be a pecuniary interest. 
The interest must be a material interest. It 
must be a substantial interest. It is not 
sufficient if the interest is purely sentimental 
or an interest arising out of a person having 
friendship with someone or being interested in 
his welfare. 

The Bombay Municipal Boroughs Act, 1925, 
does not disqualify a councillor because he 
takes up an Sttitude with regard to the em- 
ployees of the municipality which may conflict 
with the interest of the municipality in paying 
its employees as little as possible. He is 
precluded from taking up that attitude if 
while the financial interest of the municipality 
is affected he himself stands to gain or benefit 
by that action. 

M. M. NANDGAONKAR D. COLLECTOR, THANA. 
57 Bom.L.R.212. 


COURT, Powers of. Dih 

It is not competent to an executing Court 
to appoint a receiver of the salary of an em- 
ployee in a private undertaking of the portion 
of the sa , which is attachable under s. 60 
of the Civil Procedure Code, 1908, as and when 
it becomes due. The appointment of a receiver 
is in substance and in effect an order of at- 
tachment. 
VASANT SHAMRAO V. JAGANNATH GANESH. 

57 Bom.L.R.416. 


COURT SATE Trnpay ut up for sale is 
subject to mortgag ale ing place free of 
Si On a ane i sigh j dems -debtor 
—Set off allowed against claim u mortgage 
Re eee of purchase money not made within 
time allow ale is nullity. 

In execution of a decree, certain lands belong- 
ing to the judgment-debtor were put up for 
sale at a Court-auction. The lands were sub- 
ject to mortgage. On the application of the 
deoree-holder and the mortgagees, to which 
the judgment-debtor was not a party, the lands 
were sold free of encumbrance, and knocked 
down to the mor ees for Rs. 58,510. The 
auction purchasers then applied to the Court 
for permission to set off the sale-psice against 
their claim under the mortgage amounting to 
Rs. 1,20,000. The Court having granted the 
permission, the auction purchasers omitted to 
pay 25 percent. of the sale price immediately 
on sale or the balance of 75 per cent. within 
15 days of the sale. The judgment-debtor 
applieg for setting aside the sale on the ground 
that the sale was a nullity for failure of the 

_ auction puchasers to deposit the purchase- 
money as required by O. XXI, r. 84 :— 

Held, that in the circumstances of the case 
there was no sale and the purchasers acquired 
no rights at all. 

A decree-holder cannot purchase property 
at the Court-auction in execution of his decree 
without the express permission of the Court, 
and that when he does so with such ission, 
he is entitled to a set-off, but if does 80 
without such permission then the Court has a 
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discretion to set aside the sale upon the applica- 
tion by the judgment-debtor, or any other 
person whose interests are affected by the sale 
(r. 72). As a matter of pure construction this 
provision is obviously directory and not man- 
datory. Themomenta person {s declared to be 
the purchaser, he is bound to deposit 25 per 
cent. of the purchase-money unless he happens 
to be the decree-holder, in which case the Court 
may not require him to do sọ (r. 84). ° 

The provision ding the dePosit of 25 
per cent. by the purchaser other than the decree- 
holder is mandatory as the language of the ryle 
suggests. The full amount of the p 
money must be paid within fifteen days from 
the date of the sale, but the decree-Molder is 
entitled to the advantage of a set-off. The 
provision for payment is, however, mandatory 
(r. 85). If the payment is not made within the 
period of fifteen days, the Court has the discre- 
tion to forfeit the deposit, and there the dis- 
eretion ends, but the obligation of the Court to 
re-sell the property is imperative. A further 
consequence of non-payment is that the de- 
faulting purchaser forfeits all claim to the 
property (r. 86). 

Both the deposit and the payment of the 
purchase-money being mandatory under the 
combined effect of rr. 84 and 85, the Court 
has the discretion to forfeit the deposit,ebut 
it was bound to re-sell the property with the 
result that on default the pur r forfeited 
all claim to the property. These provisions 
leave no doubt thatunlessthe deposit and the 
payment are made as required by the manda- 
tory provisions of the rules, there is no sale 
in the eye of law in favour of the defaulting 
purchaser and no right to own and possess 
the property accrues to him, 

The provisions of the rules requiring the 
deposit of 25 per cent. of the purchase-money 
immediately on the person being declared as a 
purchaser and the payment of the balance 
within 15 days of the sale are mandatory, and 

on non-complaince with these provisions 
there is no sale atall. The rules do not contem- 
plate that there can be any sele in favour of 
a purchaser without depositing 25 per cent. 
of the purchase money in the first instance and 
the balance within 15 days. When there is 
no sale within the contemplation of these 
rules, there can be no question of material irre- 
gularity in the conduct of the sale. Non- 
payment of the price on the part of the de- 
faulting purchaser renders the sale proceed- 
ings as a complete nullity. The very fact that 
the Court is bound to re-sell the property in 
the event of a default shows that the previous 
proceedings for sale are completely wiped out 
as if they do not exist in the eye of law. 
MANTAL MOHANLAL v. SARDAR SAYED AHMED. 

57 Bom.L.R.(S.Ce)10. 


COURT-FEES ACT (VI of 1870). 

The Court-fees Act of 1870 was amended on 
April 1, 19854, by which the Court-fees leviable 
on suits filed in the Bombay High Court was 
enhanced on ad valorem basis instead of fixed 
fees leviable under the unamended Act. The 
plaintiff filed a suit in the High Court before 
April 1, 1954, and paid Court-fees on the old 
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scale. The suit ended in a decree in plaintiff’s 
favour. The defendant appealed against the 
decree after April 1, 1954, and paid. Court-fees 
on the memorandum of appeal on the new scale. 
Subsequently applied to the Appeal Court 
for refund of the excess Court-fees paid by him- 
Held, that the appellant was entitled to a 
refund of the excess of Court-fees paid by 

him. é 
MA WALDA Mapuavpas V. ARATI COTTON MILLS. 
57 Bom.L.R.(O.C.J.)394. 


e 
—e—-—-~ART. 17 (vii}—Court-fees (Bombay 
Amendment) Act (Bom. XII cf 1954)—Sutt for 
partitio oint amily property—Enhanced 
Court-fe 
tive effect—Right of appeal, whether a substantive 
right 


meni, whether has restrospec- 

ghi. 5 
- Article 17 (viż) of Schedule II to the Court- 
feef Act, 1870, levying enhanced Court-fees in 
suits for partition of joint family property, has 
no retrospective effect. 

Hence, where a suit for partition of joint 
family property is filed before the enactment 
of art. 17(vit) of the Court-fees Act, but an 
appeal is filed after the date of its enactment, 
the memorandum of appeal or the application 
for cross-objections is not liable to enhanced 
Court-fees. 

A right of appeal is not a procedural right. 
It is a substantive right. It is right v in 
the litigant who files the suit. An appeal is a 
continuation of the suit. When a litigant 
files a suit, he has the right to continue the suit 
up to the final Court of Appeal. That sub- 
stantive or vested right cannot be taken away 
unless the Legislature expressly intends that 
it should be so taken away. 

It is not merely that a right of appeal can- 
not be taken away by a procedural enactment 
which is not made expressly retrospective, but 
the right cannot be impaired or imperilled nor 
can new conditions be attached to the filing 
of the appeal nor can a condition already exist- 
ing be made more onerous or more stringent. 
REFERENCE UNDER Sec. 5, COURT-FEES ACT. 

57 Bom.L.R.180 


COURT-FEES (BOMBAY AMENDMENT) 
ACT (Bom. XII of 1964). See COURT-FER8 
Act, 1870, ArT, 17 (vii). 57 Bom.L.R.180. 


GRIMINAL PROCEDURE CODE (Act V 
of 1898), S. 162—indian Evidence Act (I of 
1872), Secs. 27, 167—-Bombay City Police Act 
‘Bom. IV of 1902). Sec. 63-—Bombay Police Act 

Bom. XXII of 1961), Sec. 167 (2)(8)—Evidence 

tn regard to test identification parade held by 
and under active police superoision—Admissiln- 
lity of such evidence—Panch witness, brought in 
olice, carrying out process of identification 

u their- exclusive direction and supervision 
-—Statemenis made by identifiers in such pro- 
cess of identification whether admissible under 8. 

162, Cr. P. C.—information received by police 

oficer from accused in his custody—When can 

police officer prove such information—Applicabt- 
lity of 8. 27, I. E. Act, when police officer does 
not want to prove such info i umming 
ug of evidence under 8. 297, Cr. P. C., what consti- 
tutes—Admission of inadmissible evidence in 
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GRIMINAL PROCEDURE CODE, 
—(Contd) : S 


charge to jury—Appeal Courts power to 
such evidence and consider whether rer 
evidence sufficient to maintain convicti 

Evidence in regard to test identi 
parades held at the instance of the pol 
under their active supervision is inadı 
in evidence under s. 162 of the Crimin 
cedure Code, 1898. 

The physical fact of identification 
separate existence apart from the ste 
involved in the very process of identi 
and in so far as a police officer geeks t 
the fact of such identification such evic 
his would attract the operation of s. 16: 
Criminal Procedure Code and would b 
missible in evidence, the only exceptio 
the evidence sought to be given by the 
fier himself in regard to his mental act o] 
fication which he would be entitled to 
way of corroboration of his identificatio 
accused at the trial. 

If after arranging the test identificatic 
de the police completely obliterate the 
and the panck witnesses (brought in 
police for the purpose of proving that 
quirements of law in the matter of 
the parade were fully satisfied) therea 
plain the purpose of the parade to the 

ying witnesses and the process of ide 
tion is carried out under their exclusiv 
tion and supervision, the statements il 
in the process of identification would b 
ments made by the identiflers to the 
witnesses and would be outside the y 
of s. 162 of the Criminal Procedure Co 


What is allowed to be proved und 
of the Indian Evidence Act, 1872, is 
formation or such part thereof as rela 
tinctly to the fact thereby discovere: 
information would consist of a statemer 
by the accused to the police officer : 

olice officer is precluded from provi 
information or part thereof unless it 
within the four corners of the section. 
police officer wants to prove the info: 
or @ part thereof, the Court would | 
consider whether it relates distincti 
fact thereby discovered and allow t 
thereof only if that condition was s8 
If, however, the police officer dobs nc 
to prove she information or any part 
8. 27 does not come into operation at all 

Summing up as contemplated unde: 
of the Criminal Procedure , 1898, € 
mean that the Judge should give m 
summary of the evidence. He must r 
the evidence so as to bring out the lig 
shades, the probabilities and the improb 
80 as to give proper assistance to the jr 
are required to decide which view of t 
is true. The Judge should give the j 
help and guidance which they are ent 
expect from the Judge and which it is | 
to give. The e should not cons 
long rambling repetition of the evidenc 
out any attempt to marshall the fact 
appropriate heads, or to assist the jury 
and weigh the evidence so that they 
in a position to understand which are tt 
important parts of the evidence and wi 
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of secondary importance. It is necessary in 
every criminal case for the Judge carefully, 
properly and efficiently to charge the jury end 

ə should not go into unnecessary details with 
regard to such aspects of the case which are 
really of very little importance. 

t has got to be done in cases where in- 
admissible evidence has been admitted and has 
been incorporated in the Judge’s charge to the 
jury is to exclude the inadmissible evidence 
from the record and consider whether the 
balance of evidence remaining thereafter is 
sufficient to maintain the conviction. 
RAMEISHAN MITHANLAL 0. STATE OF BOMBAY, 

57 Bom. L,R. (S G.) 600. 


——__—-8. 195—Complaini filed by Secretary 
to Chief Minister against accused for offence 
under s. 182, Indian Penal Code—Secretary 
authorised in writing by Chief Minister to file 
such complaint—Whether Magistrate has juris- 
diction to entertain complaint. 

A complaint in writing by the public servant 
concerned is a condition precedent to the cog- 
nisance being taken by a Magistrate of an offen- 
ce mentioned in s. 195 (1)(a) of the Criminal 
Procedure Code, 1898, and that condition must 
be strictly complied with. A complaint not 
by the public servant concerned or by some 
public servant to whom he is subordinate, 
but by a person who is merely authorised in 
writing to file a complaint in his own name is 
not a good substitute for the requisite com- 

laint so as to confer jurisdiction upon the 
Magistrate. Section 195 of the Code does not 
permit any delegation of authority by the 
publie servant concerned, 

ISHNA TUKARAM V. 
MINISTER. 


SECRETARY, CHIEF 
57 Bom.L.R.151. 


~S. 195(1). See BOMBAY SALES TAX 
Act, 1958. 57 Bom.L.R. 1056. 


—__—_S. 197—-Indian Penal Code (Act XLV 
of 1860), Sec. 34—Construction of £. 197, Crimi- 
nal Procedure Code—Whether in considering 
applicability of s. 197 Court should examine the 
officia?’ s duty or his act—What constitutes essence 
of s. 34, Indian Penal Code—Whether physical 
presence at actual commission of crime necessary 
under s. 34—-Whether conviction can be based on 
evidence not disclosing motive for @ffence. 

In construing s. 197 of the Criminal Proce- 
dure Code, 1898, it is not the official’s duty the 
Court has to examine so much as the act, 
because an official act can be performed in dis- 
charge of official duty as wellas in dereliction 
of it. 

It is the essence of s. 84 of the Indian Penal 
Code, 1860, that the person must be physically 
prenent at the actual commission of the crime. 

need not be present in the actual room; 
he can, for instance, stand guard by a gate 
outside ready to warn his companions about 
any approach of danger or wait in a car ona 
nearby road ready to facilitate their escape, but 
he must be physically present at the scene of the 
occurrence and must actually participate in the 
commission of the offence in some ‘way or 
other at the time the crime is actually being 
committed. 
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Though a conviction can be based on evidence 
which does not disclose a motive ifethe facts 
proved justify such a course, yet it would or- 
dinarily be unsafe to convict inga case in which 
there is absence of proof indicating afi adequate 
reason for criminal behaviour on the part of 
the accused. 

SHRERKANTIAH RAMAYYA 0. STATE OF BOMBAY, 
57 Bom.L.R,{8.C.)632. 


————§. 233—Charges, how tq be framed 
by Sessions Judges and Magistrates—Sessiqns 
Judges whether bound to frame charge in same 
terms as charge drawn up by commiting Magis- 
trate—Practice. 

Under s. 288 of the Criminal Procedure Code, 
1898, a separate charge or head of charge 
should be framed for each distinct offence. 
Where it is intended to charge an accused per- 
sop in the alternative with having committed 
one or the other offence, separate alternative 
charges should be framed. The form in whioh 
charges should be framed is form No. 28 in 
Schedule V to the Code. The charge should 
also contain the particulars referred to in s8. 
22], 222 and 228. 

A Sessions Judge is not bound to frame the 
charge in the same terms in which it has been 
drawn up by the committing Magistrate. @ 
STATE v. HABIB SULEMAN. 57 Bom.L.R.1060. 


————S. 297. Ses CRIMINAL PROORDURBE 
Copz, 1898, S. 162. 57 Bom.L.R.{(S.C.)600. 


———— S. 403—Insurance Aci (IV of 1988), 
Secs, 104, 107 (1)—Accused charged under s. 104 
of Insurance Act acquittea by Magistrate as sanc- 
tion obtained for his prosecution bad in law— 
Accused prosecuted again for same offence after 
obtaining fresh sanction to prosecute—Maitain- 
ability of such second prosecution against accused 
ana of 8. 403, Criminal Procedure 
If a Court has jurisdiction to try an accused 
person in respect of a particular offence and 
the Court makes an order of acquital in his 
favour, the order of acquittal, even if wrong, 
will bar a second prosecution for the same offen- 
ce and s. 408 of the Criminal Procedure Code, 
1898, will apply. If, however, the Court has 
no jurisdiction to try the accused in respect of 
a particular offence and it makes an order of 
acquittal, the acquittal cannot bar a second 
prosecution and s. 408 of the Act will not apply. 

A complaint was filed against the accused 
under s. 104 of the Insurance Act, 1988. The 
Magistrate acquitted the accused on the ground 
that sanction for the prosecution of the accus- 
ed which was obtained under s. 107 (1) of the 
Act was bad in law. Another complaint was 
filed against the accused under s. 104 of the 
Act after obtaining a fresh sanction under s. 
107(1) of the Act. The accused contended 

«that under s. 408 (1) of the Criminal Procedure 
Code, 1898, a second prosecution for the same 
offence could not lie against him:— 

Held, that the existence of a valid sanction 
being a condition precedent to the exercise of 
jurisdiction, the Magistrate had no jurisdiction 
to try the accused and 
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that, therefore, the order of acquittal passed 
by him was void and of no effect and did not 
bar the second prosecution of the accused. 
JASWANTRAY Mjruar v. STATE OF BOMBAY. 
s 57 Bom.L.R 55. 


————-S. 537. See CRIMINAL PROCEDURE 
Gonz, 1898, 8.162. 57 Bom.L.R.(S.C.)600. 


GROSS-EXAMINATION—Whether Court 
can impose gime limit upon cross-examination— 
Ugnecessary, irrelevant and rambling cross-exa- 
mination, Court’s control over. 

Asa P are rule, the Court would not be 
justifleđďin imposing a time limit upon the cross- 
examination of a witness. But the Court may, 
in the course of a trial, come to the conclusion 
that the cross-examination has been unneces- 
sary or irrelevant or even rambling, and in 
such a case the Court has power to control the 
cross-examination of a witness by counsel of the 
opposite party. Such power should be excer- 
cised in a reasonable way. 

YESHPAL JASHUBHAID. RASIKLAL UMEDCHAND. 
57 Bom.L.R.282. 


CROWN GRANTS ACT (XV of 1898), S. 3. 

The scope of s. 8 of tbe Crown Grants Act, 
1895, is that it saves “provisions, restrictions, 
conditions and limitations over” which would 
be bad under the provisions of the Transfer 
of Property Act, such as conditions in restraint 
of alfenations or enjoyment ant to 
the nature of the estate, limitations offending 
the rule against perpetuitics and the like. 

An absolute sale of lands by the Government 
does not ipso facto confer on the purchaser a 
right to hold the lands free of revenue. 
COLLECTOR OF BOMBAY V. NUSSERWANJI MISTRI. 

57 Bom.L.R.(S.C.)723. 


CUSTODIAN, Power to recover debt. 
Section 10 (2) (i) of the Administration of 
Evacuee Property Act, 1950, does not confer 
upon the Custodian the power to recover a 
debt due to an evacuce by a summary process 
without having resort to the civil Courts. He 
can only recover the debt by going to a civil 
Court, establishing the debt and getting the 
Court to pass a decree in his favour. 
S. BENJAMIN 0. EBRAHIM ABDOOBAKER. 
57 Bom.L.R.(0.C.J.)40. 


——power to determine Hability. 

The tight conferred upon the Custodian, 
under s. 10(2)(f) of the Administration of Eva- 
cuee Property Act, 1950, to call upon a person 
to furnish information, returns or accounts does 
not carry with it the right by the Custodian’s 
own adjudication to determine the liability of 
anY person in respect of any property which is 
vested in him. 

S. BENJAMIN V. EBRAHIM ABOOBAKER, 


57 Bom.L.R.(O.C.J.)40. ` 


DEBT, when becomes bad debt. 

Before a debt can be claimed as a bad debt 
it must be a debt in law. Atsome time it must 
hg an amount due to the assessee and at some 
time the debt must form part of the assets of 
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the assessee. It is only when that amount 
becomes irrecoverable that it becomes a bad 
debt and can be claimed as a deduction. There- 
fore, a loss caused by defalcations of a servant 
is not a bad debt which can form the subject- 
matter of a deduction under s. 10(2)(at) of the 
Indian Income-tax Act, 1922. 
Lorp’s Damy Farm, Lro. v. Coa. T.T. 

57 Bom.L.R.443. 


DECREE-HOLDER—Right to purchase 
property at Court-auction—Set off. 

A decree-holder cannot purchase property . 
at the Court-auction in execution of his decree 
without the express permission of the Court, 
and that when be does so with such permission, 
he is entitled to a set off, but if he does so 
without such permission, then the Court has 
a discretion to set aside the sale upon the 
application by the judgment-debtor, or any 
other person whose interests are affected by 
the sale. 

MANILAL MOHANLAL v. SARDAR SAYED AHMED. 
57 Bom.L.R.(S.C.)10. 


DELEGATED AUTHORITY, power to im- 
pose tax. 

The mere fact that the Legislature is com- 
petent to impose a particular type of tax 
cannot lead to the necessary or inevitable in- 
ference that the power was conferred upon the 
delegated authority. 

S. S. Mmanpa v. THE STATE OF BOMBAY. 
57 Bom.L.R.0.G.J.)29. 


DISPLACED PERSONS (DEBTS AD- 
JUSTMENTS) ACT (LXX of 1951), S. 2 
(b)(c). See Dispracen Persons (DEBTS AD- 
JUSTMENT) Act, 1951, S. 18. 

57 Bom. L.R.910. 


———S. 10. See DISPLACED PERSONS 
Toe ADJUSTMENT) Acr (LXX of 1951), 


13. 57 Bom.L.R.910. 

~Y 
————_S. 13.—Constitution of India, art. 
14—Application under s. 138 by displaced 


persons against Union of India for recovery 
of debt—Whether Union of India a person 
ordinarily residing in the territories to which 
Ack eatends—-Maintainability of application. 

The applicants, who were displaced persons, 
madc an application against the Union of India 
under s. 18 of the Displaced Persons (Debt 
Adjustment) Act, 1961, to recover a sum paid 
by them in respect of a contract entered into 
with the Punjab Government before partition 
and for damages for breach of that contract. 
On the question of the maintainability of the 
application :— 

Held, that it could not be said that the 


-Union of India was a person ordinarily residing 


in the territories to which the Act extends, and 
that, therefore, the claim made by the appli- 
cants was not in respect of debt as defined by 
s. 2(6}(c) of the Act, and the application made 
by them was, therefore, not maintainable. 
LACHMANDAS ADVANI v. UNION OF INDIA. 
57Bom.L.R.910, 
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DOCTRINE OF RELATION BACK, how 
far applicable in colleteral succession. 
The ground on which an adopted son is hel 
entitled under Hindu law to take in defeasance 
of the rights acquired prior to his adoption is 
that in the eye of law his adoption relates back, 
by a legal fiction to the date of death of his 
adoptive father, he being put in the position ofa 
Nel auton ta son. The principle of relation 
ack applies only when the claim made by the 
adopted son relates to the estate of his adop- 
tive father. The doctrine of relation back 
cannot be applied when the claim made by the 
adopted son relates not to the estate of his 
adoptive father but of a collateral. 
The decision in Anant Bhikappa Patil (Minor) 
v. Shankar Ramchandra Patil in so far as it 
relates to properties inherited from collaterals 
is not sound, and in respect of such properties 
the adopted son can lay no claim on the ground 
of relation back. 
SARINIVAS KRISHNARAO 0. NARAYAN DEVI. 
57 Bom.L.R.(S.G.)678. 


DOCUMENT, burden of proving posses- 
sion of. 


The burden of proving that a document is 
in the possession of the opposite side in a litiga- 
tion lies upon the person so alleging. But 
where, having regard to the circumstances and 
the relation between the parties, the probabi- 
lity of the document being with the other side 
is high, it would be open to the Court, in the 
absence of direct evidence, to hold that the 
document is shown or appears to be in the 
possession of that party. 

The plaintiff filed a suit in 1947 for redemp- 
tion against the defendants in respect of pro- 
pety which was mortgaged to the defendants 

y a registered deed in 1897. The plaintiff 
was unable to produce the original deed of 
mortgage and she, therefore, filed with the 

laint a certified copy of the mortgage deed. 
the course of the trial the plaintiff by notice 
in the form required by ss. 65 and 66 of the 
Indian Evidence Act, 1872, called upon the 
defendants to produce the original mortgage 
deed, but the defendants did not produce it 
and denied the mortgage. The plaintiff was 
accordingly permitted to produce and prove 
the certified copy of the mortgage deed. The 
plaintiff sought to prove the execution of the 
mortgage deed by relying upon the presump- 
tion of due execution under ss. 90 and 89 of 
the Indian Evidence Act :— 

Held, that under s. 90 of the Indian Evidence 
Act, the presumption of due execution of the 
registered mortgage deed could not be raised 
on production of a certified copy of the original 
document ; 

that under s. 60(2) of the Indian Registra- 
tion Act, 1908, the plaintiff was entitled to rely 
upon the certificate of registration in proof of 
the fact that the deed of mortgage was duly 
signed by the mortgagor; 

that the plaintiff was entitled to rely upon 
the presumption raised under s. 89 of the Indian 
Evidence Act; and 

that, therefore, the original document, a 
certified copy of which was produced, was pro- 
perly stamped, attested and executed as re- 
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quired by s. 39 of the Transfer of Property Act, 
1882. ° 


KASIBAI MARTAND V. VINAYAK GANESH. 
57 Bom.L.R.918. 
. 


\ 
DOMICILE, meaning of. 
Domicile denotes the relation between a 
n and a particular territorial unit possess, 
ing its own system of law. It is different from 
nationality or citizenship. It de es his 
nal status and the law applicgble to him 
in matters such as majority or minority, margi- 
age, divorce and succession. The law recog- 
nises separate domicile of each territory or 
part of a State, which has a uniforn® system 
of law. All persons in a territorial unit with 
a single system of law have the domicile of 
that territory, and where a State has more 
than one system of law, there may be a separate 
domicile ofeach part of the State with a uniform 
system of law. 
RADHABAI MOHANDAS V. STATE OF BOMBAY. 
57 Bom.L.R.827. 


EASEMENTS ACT (V of 1882), S. 7 (b) 
—Rights to advantages arising from situation 
of land—Such rights whether applicable only 
to land in its unburdened and natural state— 
Whether such rights applicable to structure built 
on land. 

The effect of illustration (e) to s. 7(b) of the 
Indian Easements Act, 1882, read in the light 
of the Explanation to the illustration, is, that 
the right which is referred to in s. 7(b) of the 
Act is applicable only to the land in its un- 
burdened and natural state: it is not applicable 
to the structure built on the land. That is 
not to say that a similar right cannot be acquir- 
ed by such structure. But it is not a natural 
rigbt, and if the structure intends to claim such 
a right, it would be only by a process of pres- 
cription. 

The plaintiff owned a wada to the north of 
which the defendant owned a wada. The de- 
fendant’s land was on a higher level than the 

laintiff’s land. In 1945 the plaintiff built a 

ouse with its northern wall constructed on 
the extreme porthern limit of his wada. The 
defendant dug a ditch in 1947-48 beyond the 
plaintiff’s northern wall and the plaintiff there- 
upon filed a suit for a mandatory injunction 
against the defendant calling upon him not to 
use this ditch and to close it, alleging that 
the ditch had diminished and materially affect- 
ed the lateral support which his wall was en- 
titled to receive Bork the land belonging to the 
defendant :— 

Held, that though the plaintiff’s land in its 
unburdened and natural state was entitled to 
reccive support from the defendant’s land, the 
same right could not be claimed by the wall 
which the plaintiff had built. 

RASIKLAL MANILAL o. SAVAILAL. 
57 Bom.L.R.239. 


ELECTION LAW. 

It is a well-known principle of election laws 
that decisions of Returning Officers cannot 
be challenged while the election has still to 
take place. There are provisions in the rules 
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where the decision of the Returning Officer is 
made final. But the finality is only an ad hoe 
finality. eThe reason for that finality is that 
the election should not be held up by parties 
going to civil Qourts and getting their rights 
adjudicate. e law provides that the proper 
time to adjudicate upon these rights is by elec- 
tion petitions after the election has taken place. 
Y. A. Ransine V. SHANKAR VITHAL. 

. v 57 Bom.L.R.254. 


EMBEZZLEMENT, loss from, whether a 

ding loss. f 

he assessee company had a cashier to 
whom was entrusted the duty to go to the bank 
in which the moneys of the assessee company 
were kept and withdraw the moneys and bring 
the moneys to the office of the company for 
making payments from time to time in cash. 
In the course of discharging his duties the ca- 
shier defalcated various amounts between May 
1946 and April 1947. In the assessment year 
1948-49 the assegsee claimed Rs. 82,000 as a 
permissible deduction, which amount was lost 
to the assessee as a result of its employee’s 
defalcations and which it had written off as 
bad debt in the accounting year. On the ques- 
tions (1) whether the assessee was entitled to 
claim that amount as a permissible deduction 
ang, if so, (2) whether the assessee company, 
whose method of accounting was the mercantile 
system, was only entitled to claim deduction 
of Rs. 18,800, which was the amount actually 
embezzled in the accoun year of the asse- 
ssee which commenced on April 1, 1947, and 
ended on March 81, 1948 :-— 

Held, that on the facts of the case the loss 
caused to the assessee by the embezzlement was 
a trading loss and the assessee was entitled to 
claim deduction under s. 10(2) of the Indian 
Income-tax Act, 1922. 

Lorps’ Damrey Farm, Lro. v. Come. I.T. 


57 Bom.L.R.443." 


EMPLOYER, meaning of. 

The expression “employer” in s. 8 of the 
Payment of Wages Act, 1986, means the person 
who is the employer at the date when the 
a arena for wages was filed under s. 15(2) of 

e Ac 
GANPAT Laxman V. LIONEL HOLLAND. 

57 Bom.L.R.405 


ESSENTIAL SUPPLIES (TEMPORARY 
POWERS) ACT (XXIV of 1946), S. 7— 
Bombay Essential Supplies (Temporary Powers) 
and the Essential Commodities and Cattle (Control) 
(Enhancement of Penalties) Act (Bom. XVI 
of 1947), Sec. 2—Bombay Hood Grains ( la- 
tion of Movement and Sale) Order, 1949, 8. 5(1)— 
ier Supplies (Temporary Powers) Amend- 
Act (LE of 1950), Sec. 7—Government of 
India Act, 1935 (25 & 26 Geo. V, c. 42.), See. 
107(2)—Constitution of India, art. 254—Whether 
3.2 o Bom: Act of 1947 prevails against 3. 7 of 
Act of 1946—Legislation covering same 
ground both by Centre and Province—Whether 
of Centre preoails over that of State—Prin- 
ciple of implied repeal whether a plicable to 
under art. 254(2) regarding further 
egislation. 
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ESSENTIAL SUPPLIES (TEMPORARY 
POWERS) ACT, S. 7—(Conid.) 


Section 2 of the Bombay Essential Supplies 
(Temporary Powers) and the Essential Com- 
modities and Cattle (Control) (Enhancement 
of Penalties) Act, 1947, cannot prevail against 
s. T of the Essential Supplies (Temporary 
Powers) Act, 1946, as amended by the Essential 
Supplies (Temporary Powers) Amendment 
Act, 1950. 

By the proviso to art. 254(2), the Constitu- 
tion of India has enlarged the powers of Parlia- 
ment, and under that proviso, Parliament can 
do what the Central Legislature could not 
under s. 107 (2) of the Governthent of India 
Act, 1985, and enact alaw adding to, amending, 
varying, or repealing a law of the State, when 
it relates to a matter mentioned in the Con- 
current List. 

The principle embodied in s. 107(2) of the 
Government of India Act, 1985, and art. 254{2) 
of the Constitution of India, is that when there 
is legislation covering the same ground both 
by the Centre and by the Province, both of 
them being competent to enact the same, the 
law of the Centre should prevail over that of 
the State. The important thing to consider 
is whether the legislation is ‘tin respect of the 
same matter.” If the later legislation deals 
not with the matters which formed the subject 
of the earlier legislation but with other and 
distinct matters though ofa cognate and allied 
character, then art. 254(2) will have no applica- 
tion. 

On a question under art. 254(1) of the Consti- 
tution of India whether an Act of Parliament 
prevails against a law of the State, no question 
of repeal arises; but the principle on which 
the rule of implied repeal rests, namely, that 
if the subject-matter of the later legislation is 
identical with that of the earlier, so that both 
cannot stand together, then the earlier is re- 
pealed by the later enactment, will be equally 
applicable to a question under art. 254(4) 
whether the further legislation by Parliament 
is in respect of the same matter as that of the 
State law. 

ZAVERBHAL AMAIDAS V. STATE OF BOMBAY. 
57 Bom.L.R.(S.C.)590, 
on appeal from 55 Bom.L.R.387. 


EVIDENGE ACT (1 of 1872), S. 27. 

‘What is allowed to be proved under s. 27 
of the Indian Evidence Act, 1872, is the infor- 
mation or such part thereof as relates distinctly 
to the fact thereby discovered. The informa- 
tion would consist of a statement made by the 
accused to the police officer and the police 
officer is precluded from proving the informe- 
tion or part thereof unless it comes within the 
four corners of the section. Ifthe police officer 
wants to prove information or a part thereof, 
the Court would have to consider whether it 
relates distinctly to the faot thereby discovered 
and allow the proof thereof only if that condi- 
tion was satisfied. If, however, the police 
officer does not want to prove the information 
or any part thereof, s. 27 does not come into 
operation at all. 

MEISHAN MITHANLAL V. STATE OF BOMBAY 
57 Bom.L.R.(S.C.)600- 
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EVIDENCE ACT, S.65. See EVIDENCE Act, 
1872, 8.89. 57 Bom.L.R.918. 


ee, 66. See EVIDENCE ACT, 1872,S.89. 
57 Bom.L.R.918. 


————-§. 89—Indian Registration Act, (XVI 
of 1908), Secs. 58, 69, 60—Transfer of Property 
Act (IV of 1882), Sec. 59--Whether s. 90 of 
Evidence Act applies to certified copy of regis- 
tered doctument—Scope and effect i 8 9 
Presumption authorised under s. 60(2) of Regis- 
tration Act and presumption arising u s. 90 
of Evidence Act distinguished—Applicability 
and scope of &. 89 of Evidence Act—Burden of 
proof in relation to possession of document. 

Whenever a certified copy of a registered 
document bearing endorsements made under 
8. 58 of the Indian Registration Act, 1908, is 
produced before a Court, s. 60(2) of the Act 
authorises an inference to be drawn that the 
facts mentioned in the' endorsements have 
occurred as therein mentioned. This is a pre- 
sumption or inference authorised by the pro- 
visions of s. 60(2) of the Indian Registration 
Act and it need not be connected or confused 
with a presumption or inference that may arise 
under s. 90 of the Indian Evidence Act, 1872. 
The provisions of s. 90 do not apply to a copy 
of the original document and it would make no 
difference to the said position that the copy 
in question is a certified copy of a registered 
document. Section 90 refers to a document 
and in the context it must mean the original 
document and not its copy, bowever made.. 

The condition precedent for the application 
of s. 89 of the Indian Evidence Act, 1872, 
appears to be that the original document must 
have been called for and has not been produced 
after notice to produce it is given, and these 
conditions unequivocally suggest that the cases 
in which the statutory presumption under s. 
89 can be raised are cases which fall under s. 
65(a) and s. 66 of the Indian Evidence Act. 
The principle underlying the provisions of s. 
89 is sometimes described as the “necessity 
principle.” If a party is in possession of a 
document, or it is shown that the document is 
in his power, and despite the notice given to 
him to produce that document he refuses to pro- 
duce that document, law provides that the 
conduct of the party justifies an inference being 
drawn against him, and in that sense the prin- 
ciple of necessity is invoked and fourts are 
authorised to assume that the document which 
has not been produced must have been pro- 
perly attested, stamped and executed in the 
manner required by law. While considering 
the presumption which arises under s. 89, it 
may be relevant to remember that once a pre- 
sumption is drawn under s. 89, it cannot be 
easily rebutted by the production of the ori- 
ginal document at.a later stage. 

The burden of proving that a document is 
in the possession of the opposite side in a litiga- 
tion lies upon the person so alleging. But 
where, having regard to the circumstances and 
the relation between the parties, the probabi- 
lity of the document being with the other side 
is high, it would be open to the Court, in the 
absence of direct evidence, to hold that the 
document is shown or appears to be in the 
possession of that party. 
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The plaintiff filed a suit in 1947 for redemp- 
tion against the defendants in respect of pro- 
perty which was mortgaged to the defendants 

y a registered deed in 1897. The plaintiff 
was unable to produce the qiginal deed of 
mortgage and she, therefore, Wiled’ with the 
plaint a certified copy of the mortgage deed. 
In the course of the trial the plaintiff by notice 
in the form required by ss. 65 and 66 of the 
Indian Evidence Act, 1872, called upon the 
defendants to produce the origi mortgage 
deed, but the defendants did not produce it’ 
and denied the mor e. The plaintiff was 
accordingly permitted to produce and prove 
the certified copy of the mortgage deed. The 
plaintiff sought to prove the executid& of the 
mortgage deed by relying upon the presump- 
tion of due execution under ss. 90 and 89 of 
the Indian Evidence Act :— 

Held, that under s. 90 of the Indian Evidence 
Act, the presumption of due execution of the 
registered mortgage deed could not be raised 
on production of a certified copy of the original 
document, 

that under s. 60(2) of the Indian Registra- 
tion Act, 1908, the plaintiff was entitled to rely 
upon the certificate of registration in proof 
of the fact that the deed of mortgage was duly 
signed by the mortgagor, 

that the plaintiff was entitled to rely upon 
the presumption raised under s. 89 ofthe Indian 
Evidence Act, and 

that, therefore, the original document, a 
certified copy of which was produced, was pro- 
perly stamped, attested and executed as re- 
quired by s. 59 of the Transfer of Property 
Act, 1882, : 

KASHIBAI MARTAND V. VINAYAK GANESH. 
57 Bom.L.R.918. 


————_S8. 90. See Evipence Act, 1872, 
S. 89. 57 Bom.L.R.918. 


————-S. 91. SeeEvidence Act, 1872, S. 92. 
57 Bom.L.R.250 


———S. 92— Written document—Oral evi- 
dence to show that there was no contract at al— 
Whether such evidence is admissible. 

Section 92 of the Indian Evidence Act, 
1872, has application when the terms of the 
contract, grant or other disposition of property 
among other things have been proved in accor- 
dance with s. 91. Section 91 makes inadmis- 
sible oral evidence of the terms of a contract, 
or of a grant, or of any other disposition of 
property, which have been reduced to the form 
ofa document. Section 92 provides that when 
the terms are proved by the document, no 
evidence of any oral agreement or statement 
shall be admitted, as between the parties, 
to contradict or vary them. Neither s. 92 or 
8. 91 has got application unless in the first ‘ins- 


tance there is a contract, or a grant, or any 


other disposition of property. 

Inasmuch as the evidence which is referred 
to in ss. 91 and 92 is to be excluded upon the 
proof of a contract, grant or disposition, the 
evidence which is intended to show that there 
was no contract, grant or disposition of pro- 
perty does not offend against the provisions, of 
either section, 
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In India there is no difficulty, in spite of ss. 
91 and 92, in leading evidence to show, not- 
withstanding the recital of payment of consi- 
deration in a document, that it was actually 
not paid. 

BHAWANBHAL Hemas v. Bar VAHALI. 
57 Bom.L.R.250. 


~S. 114. See EVIDENCE Act, 1872, 
Sen 57 Bom.L.R.918. 


———S, 164. See EVIDENCE ACT, 1872, 
5.89. 57 Bom.L.R.918. 


EX-RULER—Suit by ex-Ruler of Indian State 
—Clain®y him that his evidence be taken de bene 
esse-— Whether such claim sustainable. 

An ex-Ruler of a former Indian State who 
had filed a suit against the defendant in the 
High Court took out a chamber summons for 
examination on commission of himself and 
his wife on the ground that he being an ex- 
Ruler of an Indian State, he and his wife en- 
joyed the privilege of not appearing in Court, 
which privilege was guaranteed by cl. 12 of 
the covenant entered into by the Government 
of India with him when his State merged with 
India :— i 

Held, that in the absence of a notification 
by Government under s. 188 of the Civil Pro- 
cedure Code, 1908, the ex-Ruler could not in law 
claim the exemption of not appearing in Court. 

Under s. 87-B of the Civil Procedure Code, 
1908, Rulers of former Indian States have been 
given an exemption against being sued except 
on the satisfaction of certain conditions, but 
the Code makes no provision with regard to any 
tights of privileges of an ex-Ruler who files a 
suit in a Court in any State in India. 
SUBRANGWALA V. New INDIA ASSURANCE Co. Lro. 

57 Bom.L.R.(O.G.J.)286. 


EXCESS PROFITS TAX ACT (XP of 1940) 
S. 15 —Eaemption from assessment under 8. 
26(3)—Subsequent event showing that exemption 
is wrongly granted—Action under s. 15 justified— 
“Discovers” in s. 15, meaning of. 

The assegsee company, in its assessment, 
under the Excess Profits Tax Act, 1940, for 
the years 1941, 1942 and 1948, obtained, under 
8. 26(3) of the Act, exemption from the tax for 
the amount spent by it in putting up build- 
ings, plant and machinery for the production 
of war materials on the ground that the ins- 
tallation would not be required for the purposes 
of its business after the termination of the war. 
The war came to an end on March 81, 1946. 
In its assessment for the year ending March 
81, 1946, the Excess Profits Tax Officer disco- 
vered that the assessee was still using the build- 
ings, plant and machinery for the purposes of 
its business. The Officer thereupon issued 
notices, under s. 15 of the Act, to the assessee 
for re-opening of the assessment for the years 
1941, 1942 and 1948, and on December 28, 
1946, revised the assessment for the years in 
question on the footing that there were no 
grounds for granting relief to the assessee under 
s. 26(3) of the Act. The assessee contended 
that it was not open to the Excess Profits Tax 
Offfter to take action under s. 15 of the Act 
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EXCESS PROFITS TAX ACT, S. 15— 
(Contd.) 


on the basis of facts which had come into exis- 
tence subsequently :— 

Heid, (1) that the word “discovers’’ in 8. 
15 of the Act was of sufficient amplitude to take 
in subsequent events which had a material bear- 
ing on the facts and circumstances on which 
assescement had been made or relief granted; 

(2) that when the Excess Profits Tax Officer 
found that an assessee to whom relief had been 
granted under s. 26 (3) of the Act had utilised 
the buildings, plant or machinery in its busi- 
ness after the termination of the war he was 
entitled to proceed under s. 15 of the Act. 

The language of 8. 15 is general in its terms 
and would apply whenever there is, as 
a result of definite information, a finding by 
the Excess Profits Tax Officer that chargeable 
profits had escaped assessment or had been 
underassessed or had been the subject of exces- 
sive relief. There is nothing in the wording 
of the section which would exclude its applica- 
tion, when that finding is based on facts which 
come into existence subsequently. It will be 
correct to say that when a person comes to 
know of a fact of which he no previous 
knowledge he discoveres that fact, whether 
his want of knowledge is due to its not having 
been in existence during the material period, 
or to its having been unknown to him even 
though it might have been in existence. The 
word ‘‘discovers’’ thus being one of wide import, 
what meaning it bears in any particular enact- 
ment must depend on the context. 

Section 15 is not a charging section but a 
machinery section. A machinery section 
should be so construed as to effectuate the 
charging section. The relief to be granted 
under the charging section, i.e. s. 26(3) is by 
its very nature with reference to a state of 
affairs in futuro and a finding that it has been 
erroneously granted could be reached only on 
the basis of facts which must arise subsequent 
to the chargeable accounting period. To hold 
that no action could be taken in such cases 
under s. 15 is to hold that the statute has pro- 
vided no machinery for carrying into effect the 
conditions prescribed in 8. 26(3). 

Inpia UNITED Murs v. Comer. E.P.T. 
57 Bom.L.R.(S.C.)622, 
on appeal from 54 Bom.L.R.617. 


——S. 2 (8). See Excess PROFITS Tax 
Acr, 1940, 8. 15. 57 Bom.L.R.(S8.C.)622, 
on appeal from 54 Bom.L.R.617. 


FACTORIES ACT (LXIL of 1948), S. 2— 
Expression ‘employed’ in s. 2(1) whether involves - 
relationship of master and sercant—Whether 
workers not paid fixed wages but paid according 
to quantity of work done by them, workers under 
Act—Bidi making whether a manufacturing 
process under s. 2(k)}—Construction. 

The expression “employed” as used in 
g. 2(2) of the Factories Act, 1948, does not 
necessarily involve the relationship of master 
and servant. 

Per Vyas J :—The definition of a worker in 
el. (2) is clearly enacted in terms of a person 
who is “employed in’? and not in terms of a 
person who is employed by. Under the 
definition, it is immaterial how or by whom he 
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is employed so long as he is actually employed 
tn a manufacturing process, 

Bidi-making is a manufacturing process 
within the meaning of s. 2(k) of the Factories 
Act, 1948. 

STATE 0, ALLISAWEB Kasur TAMBOLI. 
57 Bom.L.R.135. 


————-S. 59. See BomsBay SHOPS AND 
ESTABLISHMENTS ACT, 1948, S. 70. 
57 Bom.L.R.1035. 


———-—-8. 85. See FACTORIES Act, 1948, S. 2. 
e 57 Bom.L.R.135. 


FORAS ACT (VI of 1851), S.2. See BOMBAY 
Crry Lanp REVENUE Acr, S. 8. 
57 Bom.L.R.(S.C.)723. 


FUNDAMENTAL RIGHT, contravention of. 
If a party challenges a legislation on the 
und of contravention of Part IO of the 
mstitution of India, then he must satisfy the 
Court that some fundamental right to which 
he can lay claim has been impaired or has been 
threatered by the legislation. It is not open 
ordinarily to a party to challenge legislation 
on the ground that it impairs the fundamental 


rights of other citizens although it does not- 


in any way constitute a threat to his own. 
There is one exception to this principle. A 
successful challenge to any part ofa statute 
may result in the Court holding that the whole 
statute is ulira vires of the Act and therefore 
if a petitioner comes to the Court contending 
that his fundamental right has been violated, 
he can challenge other parts of the statute 
whieh do not directly affect him if by that 
challenge he can bring about a position whereby 
‘the Court would hold that the whole legislation 
was void because in getting the whole Act set 
aside he is saving a threat to himself. But 
where a provision which does not affect him is 
‘severable and a successful challenge to that 
rovision will not result in the whole Act being 
theld void, it is not open to the petitioner to 
make a grievance of a violation of a fundamental 

right which does not affect him. 
BaPUBHAI RATANCHAND U. STATE OF BOMBAY, 
57 Bom.L.R.892_ 


FUNDAMENTAL RIGHTS, doctrine of 
waiver, applicability of. 

The fundamental rights are put in the 
‘Constitution of India as a matter of public 
policy and the American doctrine of waiver 
‘ean have no application to provisions of law 
which have been enacted as a matter of 

“constitutional policy. This theory has, there- 
fore, no relevancy in construing the funda- 
mental rights conferred by Part III of the 
Constitution. 

Once a statute is declared void under 
art. 18(1) or 18(2) of the Constitution by the 
Supreme Court, that declaration has the force 
of law, and the statute so declared void is no 
Jonger law qua persons whose fundamental 
rights are thus infringed. In view of art. 141 
of the Constitution there is no scope in India 
for the application of the American doctrine 
enunciated by Willoughby. 

BEHRAM PESIKAKA V. STATE OF BOMBAY. 
57 Bom.L.R.(S.C.)575. 
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FUNDAMENTAL RIGHTS, safeguard of. 
The fundamenta! [eights contained in Part IIL 
of the Constitution are beyond assail and they 
are safeguarded and guaranteed by the special 
machinery contained in the Constitution itself ; 
and powers are conferred both upon the High 
Court and the Supreme Court << that these 
rights guaranteed to the citizen re rfot illusory 
but are substantial. 
Burmast NARASU U. VISAYSINVRAO RAMRAO. 
57 Bom.L.R.6Q, 


; i . 
GENERAL CLAUSES ACT (X of 1897), 


6.6. See Lasration ACT, 1908, Art. 74. 


57 Bom.L.R.5@. 


S. 26. e 
Section 26 of the General Clauses Act, 1897, 
only applies when an act or omission is con- 
stituted an offence by two or more different 
enactments. It has no application whem an 
act or omission is constituted an offence under 
the same enactment and the same act or omis- 
sion is constituted a different offence also 
under the same cnactment. It makes no 
difference to the application of the section that 
the procedure laid down in the two enactments 
with regard to the prosecution of the offender 
is different or even if different sentences are 
provided under the two enactments. 
STATE v. PANDURANG BABURAO, ° 
57 Bom.L.R.(F.B.)868. 


GOVERNMENT OF INDIA ACT, 1935. 
See BOMBAY LOTTERIES AND Prraz COMPETI- 
TIONS CONTROL AND Tax ACT, S. 12A. 

57 Bom.L.R.(0.C.J.)288. 


————S. 99. 
The words “for the province or any part 
thereof” in s. 99 of the Government of India 


Act, 1985, mean “for the purposes of the 
Province or any part thereof.’ It is compe- 
tent for a State Legislature to apply its law 
to acts done outside the State and the validity 
of such a law would depend not upon the 
possession by the Legislature of extra territo- 
rial powers, but upon there being sufficient 
territorial connection between the State and 
the act to which it seeks to make the law 
applicable. 
RADHABAI MOHANDAS V. STATE OF BOMBAY. 
57 Bom.L.R.827. 


S. 107(2). See ESSENTIAL SUPPLIES 
(TEMPORARY POWERS) ACT, 1946, S. 7. 

57 Bom.L.R.(S.C.)590, 

on appeal from 55 Bom.L.R.387. 


———— 8. 299. See Bomsay TALUQDARI 
TENURE ABOLITION ACT, 1949. 
57 Bom.L.R.(S.C.9718. 


HIGH COURT, Inherent jurisdiction. 
The plaintiff filed a suit in the Bombay High 
Court to recover a sum of money which had 
become payable to him under a contract 
entered into between him and the defendants. 
Subsequently, the defendants filed a suit in 
the Calcutta High Court against the plaingiff, 
to avoid thecontract, onthe ground that the 
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plaintiff had committed a breach of it and to 
recover back the amounts which they had 
already phid to the plaintiff under the contract. 
The plaintiff next took out a notice of motion 
in the Bombay suit and obtained an order 
from the fal @udge restraining the defendants 
trom proceeding with the Calcutta suit pending 
‘final disposal ofthe Bombay sult. On appeal: 
Held, (1) that the Bombay High Court had 
4, inhereng jurisdiction, under s. 151 of the 
‘Civil Procedure Code, to stay the subsequently 
filed suit im the Calcutta High Court, based as 
jtewas on an entirely different cause of action. 
However wide the powers of the Court may 
be undgr s. 151 of the Civil Procedure Code, 
they dő not extend to the Court granting a 
relief under its inherent jurisdiction, when the 
same relief can be granted by another Court 

under the express provisions of the Code. 
MaNsara FiLM DISTRIBUTORS v. SORAB MODI. 
57 Bom.L.R.(O.C.J.)228. 


` HIGH COURT, jurisdiction. 

An order émanating from the Ministry of 
Information and Broadcasting and signed by 
the Under Secretary to the Government of 
India exercising powers under s. 5(4) of the 
Cinematograph Act, 1952, was made on behalf 
of the Central Government and issued at New 
Dhi. It was served upon the petitioner in 
Bombay who challenged its validity in the 
Bombay High Court and asked for an appro- 
priate writ under art. 226 of the Constitution 
of India to quash the order. On the question 
whether the Court had jurisdiction to issue 
any writ as asked for by the petitioner :— 

Held, that the authority issuing the order 
ne the Central Government located at New 

elhi, 

that the mere fact that the authority was 
functioning in the territory of the Bombay 
State did not per se give jurisdiction to the 
Bombay High Court, and 

that the Court had, therefore, no jurisdiction 
‘to entertain the petition. 

P. N. Foass, LTD. o. Union or INDIA. 
57 Bom.L.R.(O.€.J.)753. 


HIGH COURT, powers of. 

The High Court cannot interfere under 
article 226 of the Constitution of India with a 
-declaration made by a competent authority 
under s. 6(4) of the Bombay Land Requisition 
Act, 1948, that certain premises were vacant or 
chad become vacant. 

KAIKHUSROO PHIROZSHAH V. STATE OF BOMBAY. 
57 Bom.L.R.(0.C.J.)24. 


HIGH COURT, power of Superintendence. 

The real, essential and vital attribute of a 
‘quasi-judicial tribunal is that there should be 
‘a duty cast upon it to act judicially. If the 
flaw which sets it up compels it to act judicially, 
then it immediately brings itself within the 
‘powers of superintendence of the High Court 
«under art. 227 of the Constitution. 

An administrative tribunal, if it is bound in 
Yaw to act judicially, would come within the 
‘purview of art. 227 of the Constitution. 
iPANDYAN InsUEANCE Co. v. K. J. Koampata, 

57 Bom.L.R.186. 
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HINDU LAW-—Adoption—Divesting of 
estate—Property of sole surviving arcener or 
last male holder deocloing by i ja upon 
his heir—Preperty vesting on heir’s death on his 
own heir—Subsequent adoption in family of 
sole surviving coparcener or last male holder 
whether will divest property from heir. 

Under Hindu law if on the death of a sole 
surviving coparcener or the last male owner 
his property has devolved upon his heir by 
inheritance and on his death it has vested in 
his own heir, the subsequent adoption in the 
family of the sole surviving coparcener or the 
Laer male owner will not divest it from such 

- e 
RAMCHANDRA HANMANT v. BALAJI DATTU. 
57 Bom.L.R.(F.B.)491. 


————-—Adoption—Docetrine of relation back 
whether can be extended to the estate of a 
collateral —. erty in possession of family from 
time immemorial—Burden of establishing self- 
acquisition—Burden of establishing that nucleus 
of joint family property adequate out of which 
acquisitions made—Evidence adduced by plaintiff 
sufficient to shift burden whether depends on 
nature and extent of nucleus. 

The ground on which an adopted son is held 
entitled under Hindu law to take in defeasance 
of the rights acquired prior to his adoption is 
that in eye of law his adoption relates back, 
by a legal fiction to the date of death of his 
adoptive father, he being put in the position 


“of a posthumous son. The principle of relation 


back applies only when the claim made by the 
adopted son relates to the estate of his adoptive 
father. The doctrine of relation back cannot 
be applied when the claim made by the adopted 
son rélates not to the estate of his adoptive 
father but of a collateral. 

The decision in Anant Bhikappa Patil (Minor) 
v. Shankar Ramchandra Paitl in so far as it 
relates to properties inherited from collaterals 
is not sound, and in respect of such properties 
the adopted son can lay no claim on the ground 
of relation back. 

S and K, who were members of a joint 
undivided Hindu family, represented one 
branch of a Kulkarni family. The other 
branch was represented by one SW. K died in 
1897 leaving a widow who adopted the plaintiff 
on April 26, 1944. S died in 1899 leaving a son 
G who died in 1901, leaving a widow. G’s 
widow adopted D on December 16, 1901. D 
died on May 6, 1985, leaving three sons and a 
widow. SW who represented the other 
branch of the family died in 1908 and his 
widow shortly thereafter. The properties 
devolved on D as his nearest agnate. The 
parus claimed that by reason of his adoption 

e had become the preferential heir of SW 
and was entitled to divest D and his successors 
of those properties. 

- Held, that the properties belonged exclusively 
to D and that the plaintiff could lay no claim 
to them. 

When a property is found to have been in the 
the possession of a family from time immemo- 
rial, it is not unreasonable to presume that it is 
ancestral and to throw the burden on the 
party pleading self-acquisition to establish it. 

Whether the evidence adduced by the plain- 
tiff was sufficient to shift the burden which 
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initially rested on him of establishing that 
there was adequate nucleus out of which the 
acquisitions could have been made is one of 
fact depending on the nature and the extent 
of the nucleus. The important thing to 
consider is the income which the nucleus yields. 
A building in the occupation of the members of 
a family and yielding no income could not be a 
nucleus out of which acquisitions could be 
made, even though it might be of considerable 
value. On the other hand, a running business 
in which the capital invested is comparatively 
small might «conceivably produce substantial 
income, which may well form the foundation 
of the subsequent acquisitions. 
Srmmivas KRISHNARAO V. NARAYAN DEVII. 
57 Bom.L.R.(S.C.)678. 


—_Adoption—Widow—When widow's 
power to adopt comes to an end. 

Under Hindu law a widow’s power to make 
an adoption comes to an end by the inter- 
position of a grandson or the son’s widow 
competent to continue the line by adoption. 

e following three propositions laid down 
by the Privy Council in Amarendra Mansingh 
v. Sanatan Singh, [(1933) L. R. 60 I. A. 242, 
8.0. 85 Bom. L. R. 859] cannot be questioned : 


(1) That the interposition of a grandson, 
or the son’s widow, competent to continue the 
line by adoption brings the mother’s power of 
adoption to an end ; 


(2) that the power to adopt does not depend 
upon any question of vesting or divesting of 
property ; and 

(3) that a mother’s authority to adopt is not 
extinguished by the mere fact that her son 
had attained ceremonial competence. 
GURUNATH V. IAMLABAI KANCHANGAUDA. 

57 Bom.L.R.(S.C.)694. 





—-—————Adoption under Hindu law is a 
matter of status. By the performance of 
religious ceremony, a son born in one family 
is transferred to the family of the adopt- 
ing party. As soon as the adoption ceremony 
is performed and the boy tobe adopted is 
iven over by the natural family to the adopt- 
ing family, the ties between the adopted son 
and the natural family are seve and fresh 
ties are created between the adopting family 
and the adoptee. For all purposes (except as to 
prohibition against marriage with a girl in the 
natural family whom he could not have mar- 
ried and as to prohibition against adoption 
of a boy from his natural family whom he could 
not have adopted) he becomes asif he were 
born into the family in which he is adopted. 
From its very nature, therefore, an adoption 
cannot be partially valid and partially invalid. 

It may be wholly valid or wholly invalid. 

VASANT ATMARAM U. DATTOBA RAJARAM. 
57 Bom.L.R.1026. 


———-—Alienation—Alienation by widow— 

al necessity—Sale by widow of small portion 
af usband’s property —Sale-deed merely stating 
that money required for pilgrimage to Benares— 
Whether alienation justified by legal necessity. 
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A Hindu widow sold a small portion of her 
husband’s property by a sale-deed which recited. 


that the widow required money for a pilgrimage 
to Kashi, i.e. Benares. the question 
whether the alienation by Re widow was 


justified by legal necessity :— 
Held, that in the absence of evidence other 
than the mere recital in the sale deed in support 

of justifying necessity, it could not be sai 
that the object of the widow in goingéo Benares 
was for conferring spiritual benefit upon her 
husband, and, therefore, the alienatéon was not 

justified by legal necessity. e 

HRIPATI RAOJI 0. VISHWANATH. 

57 Bom.},R.840. 


—~———Partial partitions. 

Hindu undivided family, partner in managing 
agency firm, receiving share in managing 
agency commisston—Document execuied by 
coparctners in family whereby income received 
from managing agency commission partitioned 
between them—Whether such income, income 
of the joint Hindu family or the individual 
coparceners. 

The assessee, a Hindu undivided family, was 
receiving a share in the managing agency 
commission of some companies which were 
managed by a partnership firm in which &he 
assessee had a 8 The income arising to 
the assessee from the share in the managing 

ency commission was assessed as the income 
of the assessee. For the relevant assessment 
year tie agenge contended that the income 

m its s in the ing agency com~ 
mission had ceased to be die incomes of the 
assessee by virtue of a document executed by 
the coparceners in the Hindu undivided family 
whereby a partial. partition of the asrets of 
the assessee was brought about and the asset 
that was partitioned was the income received 
from the managing agency commission, On 
the question whether the income in the share 
of the commission agency was the income of 
the assessee or the income of the coparceners 
constituting the family :-— 

Held, that the document must not be read. 
as recording a partition of an asset belonging to 
the assessee but a document providing for the 
distribution of the income after it had accrued 
to the assessee and had been received by the 
assessee, and 

that, therefore, the asset in this case con- 
tinued to be the asset of the assessee and. 
the income received therefrom was the income 
of the assessee. 

The asset which belongs to the joint Hindu 
family is not the commission, it is the share in 
the partnership which share results in this 
commission. If the members of the joint 
family agree to change the nature of the owher- 
ship of that share, then there would be a partial 

ition qua that share. But, on the other 

d,the members of the joint family may agree 
without interfering with the nature of the 
ownership to provide for a particular mode of 
enjoyment of the income ariging from that 
share, and if the coparceners were to say that 
when the income comes in from this particylar 
asset we will enjoy that income in a parti- 
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ular manner or share it in a particular 

manner, there is no partial partition, because 

the asset gontinues to remain, as it was before, 

of the ownership of the a Hindu family. 
MR., I 


CHARANDAS p ca D. sI Te 
: 57 Bom.L.R.430. 


HINDU WOMEN’S RIGHTS TO PRO- 
KERTYI ACT (XVIII of 1937), S. 2—Joint 

indu family consisting of father, his two wives 
and sons—Suit for partition—Death of father 
pendi: suip Ru iil of shares of parties to 
suji—Wh widows entitled to claim share in 
capacity of mothers as well as in capacity of 
widows under Act. 

A joi®t Hindu family consisted of G and 
his two sons by his first wife S and a son by his 
second wife L. S and her sons filed a suit for 
partition against G, L and their son. G died 
during the pendency of the suit and S died 
thereafter. On the question of the quantum 
of shares of the parties to the suit :— 

Held, that the three sons of G were entitled 
to one-fourth share in the property and that 
L was entitled to one-fourth share becasue her 
one-eighth share which she got by reason of 
8. 8(2) of the Hindu Women’s Rights to Pro- 
perty Act, 1987, was augmented by the fact 
that S’s one-eighth share which vested in 
heron G’s death, had, on her death, devolved 
upon L. ` 

If a case falls under s. 8 of the Hindu 
Women’s Rights to Property Act, 1987, it 
must be governed by the provisions of s. 8, 
and if there is anything else to the contrary in 
any rule of Hindu law èr custom, the said rule 
or custom must be ignored as being superseded 
by the provisions of s. 8. 

“The provisions of this Act have been 
construed judicially on several occasions and 
it bas been frequently pointed out that in 
administering the provisions of this Act, 
Courts have to face some anomalous positions. 
The difficulty of introducing reforms in Hindu 
law by piecemeal legislation has been very 
eloquently illustrated by the anomalies to 
which attention has been drawn judicially 
while construing the provigions of this Act. 
The point which we have to decide in the 
present appeal is an additional illustration on 
the same subject.” 

SHYAMU GANPATI V. VISHWANATH GANPATI. 
57 Bom.L.R.807. 


S. 3. See Hinpvu Women’s Ricgutrs 
TO PROPERTY ACT, 1987, S. 2. 
57 Bom.L.R.807. 


HUONDI—Liabiliiy of drawee—Third person 
getting possession of hundi—P t by drawee 
to such third person—No acceptance of hundi by 
dramee—Suit by payee to recover hundi amount 
Sron? drawee—Acknowledgment of hundi—When 
can such acknowledgment amount to acceptance. 
The plaintiff was the payee of a hundi 
which was sent by post to him from Basara. 
The hundi got into the hands of a third person, 
who obtained payment of the hundi from the 
drawee. In a suit by the plaintiff to recover 
the amount of the hundi from the drawee :— 
Held, that as there was no acceptance of the 
huiidi the drawee was not liable at the suit of 
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the plaintiff under s. 82 of the Negotiable 
Instruments Act, 1881. . 

Under s. 82 of the Negotiable Instruments 
Act, 1881, the liability of the drawee arises only 
when he accepts the bil. There is no provision 
in the Act that the drawee is as such liable 
on the instrument, the only ezocption being 
under s. 81in the case of a drawee of a cheque 
having sufficient funds of the customer in his 
hands, and even then the liability is only 
towards the drawer and not the payee. 

Section 61 of the Negotiable Instruments Act 
provides for presentment for tance only 
when the bill is payable after sight, and not 
when it is payable on demand. In a bill 
payable after sight, there are two distinct 
stages, first when it is presented for acceptance, 
and later when it is presented for payment. 
Section 61 deals with the former, and s. 64 
with the latter. When, however, the bill is 
payable on demand, both the stages synchro- 
nise, and there is only one presentment, which 
is both for acceptance and payment. When 
the bill is paid, it involves an acceptance ; 
but when it is not paid, it is really dishonoured 
for non-acceptance. Whether the bill is, 
payable after sight, or at sight or on demand, 
acceptance by the drawee is necessary before 
he can be fixed with liability on it. It is 
acceptance that establishes privity on the 
instrument between the payee and the drawee. 
Unless there is such acceptance, no action on 
the bill is maintainable by the payee against 


the drawee. 
What is sufficient for fixing the liability 
under s. 82 is the acceptance by the drawee 


of the instrument and not an acknowledgment 
ofliability. As the law prescribes no particular 
form, for acceptance, there can be no difficulty 
in construing an acknowledgment as an 
acceptance; but such acknowledgment must 
satisfy the requirements of s. 7, i.e. it must 
appear on the bill and beaigned by the drawee. 
JAGIIVAN MAVJI v. RANCHHODDAS. 

57 Bom.L.R.(S.G.)17. 


IMPORTS AND EXPORTS (CONTROL) 
ACT (XVIII of 1947). See Incomm-Tax Act, 
1922. S. 10(2) (20). 57 Bom.L.R.485. 


INCOME-TAX ACT (XI of 1922)—Hindu 
undivided family, partner in managing agency 
firm, receiving share in managing agency com- 
mission—Document executed by coparceners tn 
family whereby income received ‘rom managing 
commission partitioned between them— 
Whether such income, income of the joint Hindu 
family or the individual coparceners—Hindu 
law-—Partition—Partial partition. 

The assessee, a Hindu undivided family, was 
receiving a share in the managing agency 
commission of some companies which were 
managed by a partnership firm in which the 
assessee had a share. The income arising to 
the assessee from the share in the managing 
agency commission was assessed as the income 
of the assessee. For the relevant assessment 
year the assessee contended that the income 
from its share in the managing agency com- 
mission had ceased to be the income of the 
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assessee by virtue of a document executed by 
the coparceners in the Hindu undivided family 
whereby a partial partition of the assets of the 
assessee was brought about and the asset that 
was partitioned was the income received from 
the managing agency commission. On the 
question whether the income in the share of the 
commission agency was the income of the 
assessee or the income of the coparcenera 
constituting the family :— 

Held, that the document must not be read 
as recording a partition of an asset belonging to 
the assessee but a document providing for the 
distribution df the income after it had accrued 
to the assessee and had been received by the 
assessee, and 

that, therefore, the asset in this case conti- 
nued to be the asset of the assessee and the 
income received therefrom was the income of 
the assessee. 

The asset which belongs to the joint Hindu 
family is not the commission, it is the share in 
the partnership which shere results in this 
commission. If the members of the joint 
family agree to change the nature of the owner- 
ship of that share, then there would be a 
partial partition qua that share. But, on the 
other hand, the members of the joint family 
may agree without interfering with the nature 
of the ownership to pores for a particular 
mode of enjoyment of the income arising from 
that share, and if the coparceners were to say 
that when the income comes in from this 
particular asset we will enjoy that income in a 
particular manner or share it in a particular 
manner, there is no partial partition, because 
the asset continues to remain, as it was before, 
of the ownership of the joint Hindu family. 
CHARANDAS Harmas v, Comn. I. T. 

57 Bom.L.R.430. 


———-S. 2 (1)—Income-taz Rules, r. 24— 
Agricultural income—Shares in tea company— 
Dividends on such shares are not agricultural 
income—Company—Shareholder — Relations 
between them—Company, distinguished from 
partnership—English decisions, vatue of. 

A tea company, which grew, manufactured 
und sold tea, was assessed to income-tax only 
op 40 per cent. of its profits, as required by r. 24 
of the Income-tax Rules, 1922, framed under 
s. 59 of the Income-tax Act, J922. The 
remaining 60 per cent. of its profits was treated 
as agricultural income and exempted from 
tax under s. 4(3) (viit) of the Act. © ASSESSES, 
who wasa shareholder in the company received 
a portion of those profts as dividend on 
shares beld by her in the company. On her 
assessment to income-tax on the amount of 
dividend so received, she claimed that 60% of 
the amount should be treated as agricultural 
invume and exempted from income-tax under 
s. 4{3)(viii) of the Act. 

Leld, (1) that the dividend income in the 
hauds of the assesgee was not agricultural 
income, but fell under the heading of “income 
from other sources” in s. 6, el. (v) of the Act, 
and was as such assessable to income-tax. 

Agricultural income as defined in the Income- 
tax Act is obviously intended to refer to the 
revenue received by direct association with the 
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land which is used for agricultural purposes 
and not by indirectly extending it to cases 
where that revenue or part thereof changes 
hands either by way of distribution of dividends. 
or otherwise. In factandin tgith dividend is 
derived from the investment ma@¥e inthe shares 
of the company and the foundafion of it 
rests on the contractual relations: between the 
company and the shareholder. Dividend i 
not derived by a shareholder by his di 
relationship with the land. 

The policy of the Income-tag Act, as 
gathered from the various sub-sections of g. 2(7) 
appears to be to exempt agricultural income 
from the purview of the Act. The object 
appears to be not to subject to tax eM@her the 
actual tiller of the soil or any other person 

etting land cultivated by others for deriving 
efit therefrom, but to say that the benefit 
intended to be conferred upon this class of 
persons should extend to those into whosoever 
that revenue falles, however remote the 
receiver of that revenue may be is hardly 
warranted. 

There is nothing in the Indian law to warrant 
the assumption that a shareholder who buys 
shares buys any interest in the property of the 
company which is a juristic person entirely 
different from the shareholders. The true 
position of a shareholder is that on buying 
shares an investor becomes entitled to parti- 
cipate in the profits of the company in which 
he holds the shares if and when the company 
declares, subject to the articles of association, 
that the proñts or any portion thereof should 
be distributed by way of dividends among the 
shareholders. He has undoubtedly a further 
right to participate in the assets of the company 
which would be left over after winding up 
but not in the assets as a whole. 

The declaration of dividend is certainly not 
the source of the profit. The right to aaa 
ctpate in the profits exists independently of 
any declaration by the company with the only 
difference that the enjoyment of profits is 
postponed until dividends are declared. 

A partnership is merely an association of 
persons for carrying onthe business of partner- 
ship, and in law the firm nameisa compendious- 
method of describing the partners. Such, 
however, is not the case ofa company which. 
stands as a separate juristic entity distinct 
from the shareholders. 

English decisions resting upon the peculiari- 
ties of the English Income-tax law can hardly 
be a safe de in determining upon the 
language of the Indian Income-tax Act the 
true meaning of the word “agricultural 
income.” 

Bacua GUZDAR v. Coxm. I. T. B’BAY. z 
57 Bom.L.R.(S.G.)617, 
on appeal from 54 Bom.L.R.595. 


————-8. 2(6A)(c)—Company converting 
arily paid up shares into fully paid up shares 
by iransferring sum out of its undistributed 
profits -Company going into liquidation on 
ay 1, 1949—Assessee shareholder receiving 
dividend from liquidator in 1949—Six previous 
years of company, what are—Whether sum 
transferred accumulated profits—~Accumuldted 
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profits which are capitalised whether come 
within ambit of 8. 2(6.A)(c). 

A coppany, by a resolution, converted 
certain partly paid up shares into fully paid up 
shares by transferring a sum out of the un- 
distributad fits of the company. The 
company ‘vent into liquidation on May 1, 1049, 
and the liquidator realised the total assets of 
the company. The assessee, who was a 
@hareholde: of the company, received a 
dividend *from the liquidator in the year of 
account relevant for the assessment year 1950- 
51. On the questions: (1) Which were the 
s& previous years of the company (whose 
accounting year was the calender year) 
preceding the date of the liquidation for the 
purpose of the proviso to s. 2(6A)(c) of the 
Indian Income-tax Act, 1922, and (2) whether 
the amount which was'transferred to the capital 
acgount by the company could be looked upon 
as accumulated profits for the purpose of s. 2 
(6.4)(c) of the Act :-— 

Held, that the six previous years of the 
company were the years 1948 to 1948, and 

that the amount transferred was not accu- 
mulated profits for the purpose of s. 2(6.4)(c) 
of the Act, as it constituted the capital of the 
company and was no longer profits which were 
capable of being distributed as dividends. 

Accumulated profits which are capitalised 
do not come within the ambit of s. 2 (64)(c) 
of the Indian Income-tax Act, 1922. 
HARIDAS ACHRATLAL V. Come. I. T. 
57 Bom.L.R.(S.C.) 425. 


. 2(6C). See INOOMB-TAX ACT, 1922, 


8. 12B. 57 Bonn. L.R. (S. G.) 628. 
——— S. 2. (11). Ses ÍNOOMB-TAX AOT, 
1922, 8. 3. 57 Bom.L.R. 464. 


——_—S. 3—Pariner of unregistered firm 
assessed to tam on his share of profits in firm— 
Firm not assessed to tan—Whether taxin, 
authorities prohibited from assessing su 
partner without assessing firm. 

A partner of an unregistered firm can be 
assessed to tax on his share of profits in the 
firm although the firm has not been assessed to 
tax 


The Indian Income-tax Act, 1922, gives an 
option to the Income-tax authorities either 
to assess the. unregistered firm and then 
proceed to assess each individual partner ‘of 
that firm or not to assess the unregistered 
firm at all but to assess each individual partner 
and his share of the profits in the firm for his 
assessment. But the choice must be carefully 
exercised by the department so as not in any 
way to prejudice the assessce or to deprive him 
of the right or add to the burden of tax which 
he has to pay. 

The Indian Income-tax Act is a taxing 
statute and, therefore, the Courts must be 
zealous to see that no right which an assessee 
has under that Act has been taken away by an 
action on the part of the department. Even 
though it may not be ob 
department to follow a particular procedure, 
the Court will insist upon the department 
following the procedure if that procedure leads 
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to a beneficial result as far as the assessee is 
eoncerned and the procedure followed by the 
department is prejudicial to the assessee. 
But in such a case it would be a question of 
each individual assessee and the rights of each 
individual assessee; the Court will have to 
scrutinise each case of assessment and if the 
assessee contends that prejudice has been 
caused to him, then it would be for the Court 
to congider whether the assessment should be 
upheld or not. 
J.C. THAKEAR V. Comn., I. T. 

57 Bom.L.R.464. 


——_—_—8. 4— Managing agenis of mill com- 
panies receiving commission on profit after 
annual taking of account of mill companies—Man- 
aging agents transferring agencies to assignee with 
all their rights and benefits on December 1, 1943, 
June 1, 1943, and July 1, 1943, respectively— 
Managing agency commission for 1943, paid 
to assigness—Whether assignees liable to pay 
taw on whole of agency commisston—Commisston 
whether liable to be apportioned between manag- 
ing agents and assignees—Indian Contract Act 
(IX of 1872), Sec. 219—Transfer of Property 
Act(IV of 1882), Sec. 36. 

Under the managing agency agreements 
between certain mill companies and E. D. S., 
who were their managing agents a commission 
of certain per cent. per annum on the annual 
net profits of the mill companies was fixed as 
remuneration of the managing agents and this 
commission was to be paid after the annual 
account of the mill companies had been passed. 
by the shareholders. The managing agencies 
of the mill companies were transferred by 
E. D. S. to the assignee with effect from Dec- 
ember 1, 1948, June 1, 1943, and July 1, 1943, 
respectively, together with all the rights and 
benefits under the managing agency agreements. 
The assignees were also to receive the commis- 
sion payable by the mill companies under the 
managing agency agreement on the profits for 
the calendar year 1948. The assigneee having 
received this commission the income-tax 
authorities taxed the entire commission in 
respect of the calendar year 1948 in the hands 
of the assignees, alleging that the income had 
accrued only at the end of the calendar year 
and hence the assignees should be taxed in 
respect of the whole of that income. On the 
question*whether the assignees were liable to 
pay taxon the entire amount of the managing 

commission or whether the tax was 
payable both by E. D. S., the assignors and the 
assi on aproper apportionment being 
made between the assignors and the assignecs 
on the amounts received by the assignees :—~ 

Held, by Bhagwati and Das JJ., Jaganna- 
dhadas J., dissenting :— 

that on the true construction of the managing 
agency agreements the contract of service 
between the companies and the managing 
agents was entire and indivisible, 

that the remuneration or commission became 
due by the companies to the managing agents 
only on completion of the definite period of 
service, 

that such remuneration constituted a debt 
only at the end of such period of service, and 
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that no remuneration or commission was 
payable to the managing agents for the broken 
riod, 

that what was transferred by E.D.S. to the 
respective assignees were merely expectations 
of earning commission and what the assignees 
received from the companies under the terms 
of the managing agency agreements was their 
income and no part of such income could be 
said to have accrued to E. D. S. during the 
chargeable accounting period, and 

that, therefore, the entire amounts of the 
managing agency commissions for the calendar 
year 1943 wefe taxable in the hands of the 
assignees. 

e true test under £. 4(1)(a) of the Indian 
Income-tax Act, 1922, is not whether the 
transferors and the transferees had worked for 
any particular periods of the year but whether 
any Income had accrued to the transferors and 
transferees within the chargeable accounting 
period. It is not the work done or the services 
rendered by the person but the income received 
or the income which has accrued to the person 
within the chargeable accounting period that 
is the subject-matter of taxation. That is the 
proper method of approach while considering 
the taxability or otherwise of income and no 
considerations of the work done for broken 
periods or contributions made towards the 
ultimate income derived from the source of 
income nor any equitable considerations can 
make any difference to the position. 

If income has accrued to the assessee it is 
earned by him in the sense that he has contri- 
buted to its production or the parenthood of 
the income can be traced to him. But in order 
that the income can be said to have accrued to 
or earned by the assessee it is not only necessary 
that the assessee must have contributed to its 
accruing or arising by rendering service or 
otherwise but he must have created a debt in 
his favour. A debt must have come into 
existence and he must have acquired a right 
to receive the payment. Unless and until his 
contribution or parenthood is effective in 
bringing into existence a debt or a right to 
receive the payment or in other words a 
debitumin presenti, solvondum in futuro it can- 
not be said that any income has accrued to him. 

When the remuneration or commission is 
expressed at so much per annum without any- 
thing more it would amount in law to @ stipula- 
tion for the payment of remuneration per year 
and the servant would not be entitled to get 
any remuncration unless and until he has com- 
pletely performed his contract and such per- 
formance would be a condition precedent to the 
recovery of any wages or salary for that 
definite period of service. That would be the 
position even if the remuneration was to accrue 
due and becomes vested at stated periods and 
unless the servant performed the condition 
and fulfilled hie duty as a faithful servant down 
to that stipulated date or that stated period no 
salary would accrue due and become payable 
to him until the end of such period of service. 

In order to attract the operation of s. 26(2) 
of the Indian Income-tax Act, 1922, the person 
succeeded must have had an actual share in the 
income, profits or gains of the previous year. 
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Per Jagannadhadas J. Income of the kind 
with which we are concerned in this case does 
not arise by virtue of any mere ownership of 
an asset. What produces income is not the 
ownership of the mana cy but the 
actual work turned out for the Wenefit of the 
principal. It is not the fact of a company 
having obtained the right to work as a manag- 
ing agent that produces the income but it isy 
the continuous functioning of the gompany, 
as the managing agent, in terms of the contract 
of agency, that produces the incoma Hence, 
it is the rendering of the service of the managing 
agency or the carrying out of the managing 
agency business, which is the effective an 
direct source of income. This is not to say 
that work or service is the subject of taxation. 
It is the rerouneration that is the subject of tax 
and work is the source of the remuneration. 
Hence in such a case service or work is the 
source of income and not the ownership of the 
right to work. 


Any term in the managing agency agreement 
between the principal and the agent entitling 
only the assignee to receive the year’s remune- 
ration and negativing to the assignor any direct 
recourse to his quondum principal for his share 
of the income, cannot have the effect of 
denying the assignor a substantial right to gp 
share in the remuneration, if otherwise he has a 
vested right thereto...A distinction exists in 
law between the right to receive or get payment 
of a certain amount of money andthe right to 
the money itself. The right to enforce pay- 
ment of money may belgng to one person. 
But the beneficial right in that money may 
belong wholly or partially to another. 


Accrual of income for purposes of taxation, 
does not depend on the question as to when the 
income becomes payable. It depends only on 
when a vested right to receive the income arises, 
The accrual is accordingly complete when the 
right to remuneration becomes vested by 
the occurrance of all the events on which the 
remuneration depends. A mere clause that 
the remuneration shall be due at a later date, 
notwithstanding that all the events on which 
the remuneration depends have occurred, can 
only have the effect of postponing the liability 
for payment and not of postponing the vesting 
of the right to income. 

E. D. Sassoon & Co. Lro. v. Come. I. T., 

BOMBAY. _ 57 Bom.L.R.(S.C.)639, 

on appeal from 54 Bom.L.R.210. 


————S. 4 (3) (i), (ia) —Object of trust main 
tenance and construction of swimming bath for 
European inhabitants of Bombay—Part of income 
of trust derived from activities such as running 
bar and restaurant in bath premises—Income 30 
derived carried to reserve fund—Whether such 
incomeliable to tax— Applicability of s. 4(8)(i) or 
8. 4(8) (1a)—Construction. 

The object of a trust was the construction 
and maintenance of a swimming bath for the 
use and benefit of the European inhabitants 
of Bombay., A part of the income of the trust 
was derived from eelling season tickets, tickets 
for daily admission and income made by thé 
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institution carrying on a bar and a restaurant. 
The surplus income arrived at after debiting 
the necessary expenses in respect of the carry- 
ing on of these activities by the institution was 
carried to a reserve fund and was not applied 


for any purp of the institution. On the 
-question whefher this surplus income was liable 
to tax :-— 


Held, that the case fell under s. 4(3)(t) of the 
@ndian Income-tax Act, 1922, and the income 
in respects of which exemption was claimed 
was an income derived from an activi 
business Which was held in trust wholly hia 
-cRaritable purpose and was, therefore, exempt 
from tax. 

Sectipn 4(3)(i) of the Indian Income-tax Act, 
1922, deals with property which is held under 
trust or other legal obligation from which an 
income is derived, and the property may be 
“even business which may be settled on trust or 
which may be an integral part of the trust. 
Section s) (ta) of the Act would only apply 
-to an activity which was not an integral activity 
of the trust itself. If the trustee carried on a 
business which was not part of the property of 
‘the trust, then only that income of the business 
would be exempt from taxation which was 
applied solely to the purposes of the institution. 
‘If such a business made a profit, and only 
pt was spent for religious or charitable 
institution and the other part was kept in surplus 
or in reserve, then the part which was kept in 
surplus or reserve would be liable to tax. 
Comer., I, T. v. BREACH CANDY SWIMMING BATH. 

57 Bom. L.R.84. 


. 

———S. 4 A(b}Hindu undivided family 
carrying on business outside taxable territories— 
Two coparceners, representing family, becoming 
partners in business in taxable territories— 
Whether family resident in tazable territories— 
“Affairs” contemplated in s. 44(b) how to be 
-construed, 

The affairs of a Hindu undivided family 
contemplated in s. 4A(b) of the Indian Income- 
tax Act, 1922, are not the private or domestic 
affairs of the family. They must be affairs 
which have some reference to the Act itself. 
‘The Act is concerned with taxation and it is 
in relation to taxation that the expression 
“‘affairs’’ must be construed. 

A Hindu united family was carrying on 
business outside the taxable territories. Two 
‘coparceners of the family, teproicnting whe the 
family, became partners in a business whi 
carried on in the taxable territories. On the 
«question whether the Hindu united family 
was resident in the taxable territories within 
the meaning of s. 4A(6) of the Indian Income- 
tax Act, 1922 :— 

Held, that when the coparceners carried on 
‘buginess i in partnership on behalf of the Hindu 
family, the “affair” was of the coparceners and 
not of the family, and 

that, therefore, the Hindu family was not 
rendered a resident within the Act. 

Coun. I. T. v. NANDLAL GANDALAL, 
57 Bom.L.R.440. 


S. 4(3)(vitt}—See Income-Tax Act, 
1922, S. 2(i). 57 Bom.L.R.(S.C.)617, 
on appeal from 54 Bom.L.R.595. 
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——_—S. 9(2), third proviso—Bombay Finance 
Act (Bom. II of 1932), Secs. 22, 244A—Bombay 
Municipal Corporation Act (Bom. ILH of 1888), 
Secs. 139, 140-—-Assessee owning buildings let 
out to tenants claiming deduction under third 
proviso to 8. 9(2) of Indian Income-tax Aci of 
half of urban immovable property tax imposed 
Bombay Fiance Act—Whether expression 
levy” in third proviso to s. 9(2) means “impose” 
or “‘collect’’—Consiruction. 
The expression “Jevy” in the third proviso 
to s. 9(2) of the Indian Income-tax Act, 1922, 
must be construed as meaning impose” and 
not “collect.” 
A building society owned certain buildings 
which were let out to tenants, For the relevant 
assessment year the society claimed that under 
the third proviso to s. 9(2) of the Indian 
Income-tax Act, 1922, it was entitled to deduct 
half the urban immovable property tax 
(imposed by the Bombay Finance Act, 1932) 
for the purpose of determining the bona fide 
annual letting value of the buildings belonging 
to the society. The Income-tax department 
disallowed the deduction on the ground that 
it was tax leoted by the Bombay Government 
and not by the local authority, which under 
s. 24AA of the Bombay Finance Act, 19382, 
was the agent appointed to collect the tax :— 
Held, the expression “levy”? in the 
third proviso to s. 9(2) of the Act should be 
construed to mean “impose’’ and not “collect”? 
and that, therefore, the society was not entitled 
to claim the deduction under that proviso. 
Coser., I. T. v. ZORASTRIAN BLDG. SOCIETY. 
57 Bom.L.R.73. 


———S. 10. See INOOME-TAX ACT, 1922, 
S. 12B. 57 Bom.L.R.105. 


————S. 10(1)(2)—Partnership Act (IX of 
1932), Sec. 4—Partner in registered firm— 
Whether income earned by him as such ae 
under $. 10(1)—Whether partner entitled to claim 
deduction against his share of profits in firm 
included in his total income. 

The income earned by a partner in a register- 
ed firm falls under s. 10(2) of the Indian 
Income-tax Act, 1922. 

It is not correct as a general legal proporition 
that a partner in a registered firm is not 
entitled to claim any deduction against the 
share oft E profits included in hie total income, 
the share having Leen arrived at on the assess- 
ment of the firm with regard to its profits. 
It would be open to the partner to claim a 

deduction, pr rovided he satisfies the taxing 
authority t hat such deduction represents a 
necessary expenditure, the enditure being 
incurred in order to enable him to earn the 
profits which were being subjected to tax. 
SHANTIKUMAR NAROTTAM U. COIR., I. T. 

57 Bom.L.R.121. 
————_S. 10(2) (vii), second proviso. See 
INCOME-TAX ACT, 1922, S. 23A. 

57 Bom.L.R.471. 


S. 10(2) (ots) fourth proviso—indian 
Income-tax (Amendment) Act (FUI oy 1946)— 
Amount included in assessee’s income for 
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assessment year 1946-47 under fourth proviso of 
s. 10(2) (vit) rehether Liable to taw—Whether 
Act VIII of 1946 retrospective in oa 
of law not urged before Appellate Tribunal when 
can be urged before High Court. 

A certain amount was sought to be included 
in the assessee company’s total income for 
the assessment year 1946-47 under the fourth 
proviso to g. 10(2) (oii) of the Indian Income- 
tax Act, 1022, which was incorporated in the 
Act by the Indian Income-tax Amendment 
Act, 1946, which came into force on May 4, 
1946. The assessee contended that his liability 
to pay tax on this amount depended upon the 
provisions of the Indian Income-tax Act, 
1922, as they were in force on April 1, 1946 
(when his assessment year commenced), and 
inasmuch as on that date there was no liability 
upon him to pay tax on the amount, it could 
not be made liable by reason of a subsequent 
amendment of the Act which was brought 
about on May 4, 1946. The Department’s 
contention was that every assessment made 
after May 4, 1946, should take into considera- 
tion the amendments introduced in the Act, 
and inasmuch as the assessee was assessed 
after May 4, 1946, its assessment should be 
governed by the Act as it was amended up to 
that date :— 

Held, that the assessee was not liable to pay 
tax on the amount because the fourth proviso 
to s. 10(2) (vit) of the Indian Income-tax Act, 
1922, under which it was sought to be taxed, 
wae not in force in respect of the assessment 
year 1946-47 and in respect of the total income 
of the aasessce for the year 1945-46. 

It is not incumbent upon the asscssee in 
order to put forward a particular point of law 
before the High Court that it should necessarily 
have urged that very point of law before 
the Appellate Tribunal. Ifthat point of law is 
implicit in the question raised by the Tribunal 
and if no additional facts are necessary to 
support that point, then it is open to the 
assessec to urge it notwithstanding the fact 
that it was not considered by the Tribunal. 
SCINDIA STEAM NaviGaTION Co. LTD. v. 

Coar., I. T. 57 Bom.L.R.98. 





S. 10(2) (ze)——-Imports and Esports 
(Control) Act (XVIL of 1947)—Sea Customs Act 
(VIII of 1878), Secs. 167(8), 183—Assessee 
importing goods in contravention of Government 
notification—Customs authorities confiscating 
goods and giving assessee option to pay fine in 
lieu of confiscation—Assessee paying fine and 
claiming amount so paid as permissible deduction 
—Whather such amount falls within ambit of 3. 
10(2)(xv}—Court whether entitled to look at 
circumstances under which expenditure was 
incurred which is claimed as wholly and exclu- 
sively for business. 

The assessee imported certain goods in 
breach of a notification issued under the Import 
and Exports (Control) Act, 1947. The 
customs authorities confiscated the goods 
under s. 167 (8) of the Sea Customs Act, 
1878, and gave the assessee the option under 
s. 183 of the Act of paying a fine in lieu of 
confiscation. The assessee paid the fine, 
and in the relevant assessment year he claimed 
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the amount of the fine paid as a permissible 
deduction under s. 10 (2)(#v) of the Indian 
Income-tax Act, 1922:— ‘ 

Held, that the amount claimed by the- 
assessee could not be a permissible deduction: 
under s. 10(2)(xv) of the hdi Ingome-tax 
Act, 1922. . 

The expenditure contemplated bys. 10(2) (avy 
of the Indian Income-tax, 1922, is an 
expenditure which is laid out or expended8 
for the purpose of carrying on thé*business: 
of the assessee lawfully. If an assesgee spends 
money in order to carry out the business. 
unlawfully, he would not be entitled to dedu& 
tion under s. 10(2)(xv) of the Act. If certsin: 
expenses become necessary not becauge the 
assessee wants to carry on his business lawfully, 
but they become necessary because he has. 
committed an unlawful act or has carried on 
the business in a manner prohibited by lasv, 
then these expenses cannot fall within the 
ambit of s. 10(2)(av). 

In order to be satisfied thet the expenditure 
was wholly and exclusively for the business, 
the Court must look at the circumstances under’ 
which that expenditure was incurred, and. 
if the Court is satisfied that the circumstances 
were such as to disentitle the assessee to claim. 
the deduction under s. 10(2)(#o) of the Indian 
Income-tax Act, 1922, it must disallow the- 
deduction. 

Comn., I. T. o. Hası Aziz. 57 Bom.L.R.4865.. 





S. 10(2) (xv)—Assessee company entrust-- 
ing its cashier duty to withdraw its money 
from bank and bring it to tts office for cash 


payments—Cashier embezzling money in course’ 
of discharging his duties—Whether assessee 
entitled to claim amount embezzled as permissible: 


deduction—Loss resulting from such embezzle- 
ment whether a trading loss—Loss caused by 
defalcations of employee whether a bad debt— 
Whether case of embezzlement falls under s. 
10(2)(xv). 

The assessee company had a cashier to whom 
was entrusted the duty to go to the bank in 
which the moneys of the assessee company 
were kept and withdraw the moneys and bring 
the moneys to the office of the company for- 
making payments from time to time in cash. 
In the course of discharging his duties the: 
cashier defalcated various amounts between 
May 1946 and April 1947. In the assessment 
year 1948-49 the assessee claimed Rs. 82,000 as- 
a permissible deduction, which amount was 
lost tothe assessee as a resultof its employee’s- 
defalcations and which it had written off as. 
bad debt in the accounting year. On the ques- 
tions (1) whether the assessee was entitled to- 
claim that amount as a permissible deduction. 
and, if so, (2) whether the assessee company, 
whose method of accounting was the mercantile: 

, was only entitled to claim deduction 
of Ra. 18,800, which was the amount actually 
embezzled in the accounting year of the assessee- 


-which commenced on April 1, 1947, and ended: 


on March 81, 1948 :— 

Held, that on the facts of the case the loss. 
caused to the assessee by the embezzlement 
was a trading loss and the assessee was entitlet. 
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to claim deduction under s. 10(2) of the Indian 
Income-tax Act, 1922, end 

that hs the material date was not the date 
when the embezzlement took place but the 
material, datg was when the loss was caused 
and as the Afhount became irrecoverable when 
the assesseg wrote it off in ita book of account, 
the assessee was entitled to claim the amount 

4 of Rs. 82,000 as a trading loss in the relevant 
assessment year. 

Section 10(2) of the Indian Income-tax 
Act, 1928, deals with certain specific cases 
ef permissible deductions. But even apart 
from these permissible deductions, if there is 
any which from the commercial point of 
view can be considered to be a trading loss, 
then that loss must be deducted before the 
true profits can be ascertained. 

if it is found that it is not possible for an 
assessee to carry on its business without 
appointing employees and delegating to those 
employees certain duties, and if loss is caused, 
by these employees embezzling moneys in the 
course of their duties, then that is a loss 
inseparable from the ordinary activities of the 
assezsee and must be attributed to trading loss. 

Before a debt can be claimed as a bad debt 
it must be a debt in law. At some time it 
must be an amount due to the assessee and 

t some time the debt must form part of the 
assets of the assessee. It is only when that 
amount becomes irrecoverable that it becomes 
a bad debt and can be claimed as a deduction. 
Therefore, a logs caused by defalcations of a 
servant is not a bad debt which can form the 
subject-matter of a deduction under s. 10(2)(as) 
of the Indian Income-tax Act, 1922. 

The deduction contemplated by s. 10(2)(ao) 
of the Indian Income-tax Act, 1922, must 
arise out of a voluntary act on the part of the 
assessee. He must spend an amount for the 
purpose of the business, profession or vocation 
and then claim that amount as having been 
spent wholly and exclusively for tbe purpose 
of business, profession or vocation. en the 
money is lost to the business as a result of 
embezzlement, there is no expenditure on the 

art of the employer. There is loss to the 

usiness, but that loss is entirely involuntary, 
and although the loss may arise in the 
course of the business or be incidental to 
tbe business, it cannot be said that the amount 
represented by the loss was an amount wholly 
and exclusively for the purpose of the business, 
profession or vocation. A, case of embezzle- 
ment does not, therefore, fall under s. 10(2)(av) 
of the Act. 
Lorp’s Damy Fars, Lrp. v. Come. I. T. 
57 Bom.L.R.444. 


——S. 12(2}—Other sources—Income-taw 
tn—Deduction for ezpenditure—Income from 
interest on figed deposits—Expenditure on 
household expenses, purchase of jewellery, and 
advance payment of income-taw—Whether intar- 
est paid on such expenditure can be deducted 
from interest on fixed deposits. 
The deduction which is permissible under s. 
12(2) of the Indian Income-tax Act, 1922, 
e 15 an expenditure incurred solely for the pur- 
pose of making or earning the income which 
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has been subjected to tax. Hence, in order to 
decide whether a deduction is permissible 
under 8. 12(2) the Court has to examine the 
nature of the expenditure. The purpose for 
which the expenditure is incurred must be in 
order to earn the income. The expenditure 
may be incurred for any commercial purpose. 
The connection between the expenditure 
and the earning of the income may not be 
direct. However indirect the connection may 
be, there must be a connection or a nexus 
between the expenditure incurred and the 
income earned. What s. 12(%) emphasises is 
the purpose for which the expenditure is 
incurred. The Court is not concerned with 
the motive of the assessee. 

If an assessee has no option except to incur 
an expenditure in order to make the earning 
of an income possible, then undoubtedly the 
exercise of that option is compulsory and any 
expenditure incurred by reason of the exercise 
of that option would come within the ambit 
of s. 12(2). But where the option has no 
connection with the carrying on of business and 
the earning of the income and the option 
depends on personal considerations or upon 
motives of the assessee, that expenditure 
Es possibly come within the ambit of s. 
12(2). 

The assessee, a business woman, earned, 
during the assessment years 1949-50 and 
1950-51 Rs. 2,256 and Rs. 2,904 respectively, 
as interest on fixed deposits. During the same 
period she paid Rs. 1,648 and Rs. 2,580 respecti- 
vely as interest on loans borrowed by her for 
meeting household expenses, purchase of 
jewellery, and making advance payments of 
income-tax. In her assessment to income- 
tax for the years in question she claimed, under 
8. 12(2) of the Indian Income-tax Act, deduc- 
tion for the amount of interest paid by her 
from the amount of interest earned by her on 
fixed deposits. Her claim was negatived. 
On reference to the High Court: 

Held, disallowing the claim, (1) that it 
was clear that the expenditure incurred by the 
assessee which she claimed as a deduction 
under s. 12(2) of the Act had no connection 
whatsoever whether direct or indirect with-the 
income she had earned on the fixed deposit; 

(2) that if the assessee had expended the 
purchase money for jewellery from out of 
fixed deposits, her income from interest on 
fixed deposits would have been reduced, yet be- 
cause she borrowed money to buy jewellery, it 
did not establish the purpose, viz. that she 
borrowed money in order to maintain or 
preserve the fixed deposit or help her to earn 
interest on fixed deposits; 

(8) that the purpose of borrowing money to 
pay the advance income-tax was to discharge 
the statutory obligation which was upon the 
assessee and not to earn any interest on such 
payment; 

4) that the payment of interest by the 
assessee was not made on the ground of com- 
mercial expediency and the earning of the 
income was not facilitated by the borrowing of 
the loan or the payment of interest on the loan ; 

(5) that it could not be said that if the 
assessee had not borrowed the money in order 
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to pay for the household expenses, or jewellery 
or advance payment of the tax, she would 
have lost the interest on the fixed deposits. 

Bai BHOURIBEN LALLUBNAI D. Commer. I. T. 


57 Bom.L.R.880. 
—S. 12B—Assessee company appointed 
managing agents, muccadums, brokers and 


selling agents of managed company—Assessee 
company, before termination of period fixed 
under managing agency agreement, surrendering 
its rights asmanaging agents on receiving certain 
amount from managed company—Assessee 
company retaining rightsin relation to muccadu- 
mage, brokerage and selling agency—Whether 
amount received by assessee company a revenus 
receipt or a capital receipt—Whether such 
amount could be taxed as capital gain. 

Under a managing agency agreement the 
assessee company was appointed as the manag- 
ing agents of the managed company for a fixed 
period of years, and, in that capacity, the 
assessee company was given further rights as 
muccadums, brokers and selling agents of the 
managed company. Before the termination 
of the period under the agreement, the assessee 
company surrendered its rights as managing 
agents of the managed company on receiving 
from the latter a certain amount. The asses- 
see company, however, retained to itself the 
rights of selling nts and brokers and 
Muccadums under the agreement. On the 
questions (1) whether the receipt of this 
amount by the assessee company in considera- 
tion of the termination of its managing agency 
was a revenue receipt or a capital receipt and 
{2) whether this amount was income assessable 
under the head “Capital Gains” under s. 12B 
of the Indian Income-tax Act, 1922 :— 

Heid, (1) that inasmuch as the amount was 
received by the assessee company in considera- 
tion of the termination of its managing agency, 
it was a solatium for the cessation of one of 
the several activities which the assessee com- 
pany was entitled to carry on under the agree- 
ment, and it could not be looked upon as in- 
come but should be looked upon as representing 
the capital asset which had ceased to exist, 
and was, therefore, a capital receipt : and 

(2) that the amount received as consideration 
for surrender by the assessee company of its 
rights as managing agents did not fall within 
the ambit of s. 12B of the Indian Inceme-tax 
Act and the amount received could not be 
taxed as a capital gain. 

Coar., I. T. d. ASIATIC TEXTILE Co., LTD. 
57 Bom.L.R.105. 


———S. 12 B—Indian Income-taæœ and 
Excess Profits Tax (Amendment) Act (XXH of 
1947)—Government of India Act, 1935 (25 & 26 
Geo. V, c. 42), Tih Sch., List I, entries 54, 56 
—Whether Act XXII of 1947 intra vires Central 
Legislature acting u 54—‘‘Tazes on 
income” in entry 54 whether includes tax on 
capital gains—Construction of entry in List 
conferring legislative powers—Reference to 
legislative practice when admissible in constru- 
ing such eniry—-Scheme of income-tax legislation 
in relation to “income’’—-Whether interpretation 
placed by Courts on the word “income” 
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intended to be exhaustive of tts connotation 
outside the statute. 

The Indian Income-tax and ExcesseProfits 
Tax (Amendment) Act, 1947, which amended 
the Indian Income-tax Act, 192% by enlarging 
the definition of the term incom&in 8. 2(6-C) 
and introducing a new head of income in s. 6 
and introducing the new s. 12-B istinira vires 
the powers of the Central Legislature acting 
under entry 54 in List I of the Sev 
dule of the Government of India Att, 1985. 

In construing an entry in a List cpnferring 
legislative powers the widest possible construc; 
tion according to their ordinary meaning m 
be put upon the words used therein. Re- 
ference to legislative practice may be adm@sible 
for cutting down the meaning of a word in 
order to reconcile two conflicting provisions 
in two legislative Lists as was done in In re The 
Central Provinces and Berar Act XIV of 1938, 
([1989] F.C.R. 18) orto enlarge their ordinary 
meaning as in State of Bombay v. F.N. Balsara, 
([1951] S. C. R. 682, s. c. 58 Bom. L.R. 982). 
The cardinal rule of interpretation, however, is 
that words should be read in their ordinary, 
natural and grammatical meaning subject to 
this rider that in construing words in a consti- 
tutional enactment conferring legislative 
power the most liberal construction should be 
put upon the words so that the same may 
have effect in their widest amplitude. 

While income-tax legislation adopts an 
inclusive definition of the word “income” the 
scheme of such legislation is to bring to charge 
only such income as falls under certain speci- 
fied heads (e. g. the 5 Schedules of the English 
Income Tax Act of 1918 ands. 6 of the Indian 
Income-tax Act, 1922, read with the following 
sections) and as arises or accrues or is received 
or is deemed to arise or accrue or to be received 
as mentioned in the statute. The Courts 
have striven to ascertain the meaning of the 
word “income” in the context of this scheme. 
There is no reason to suppose that the inter- 
pretatién placed by the Courts on the word in 
question was intended to be exhaustive of the 
connotation of the word" income” outside 
the particular statute. 

NAVINCHANDRA MAFATLAL D. COMB. I. T. 

57 Bom. L.R. (S.C.)628. 
—— 8S. 12B(1), third proviso, —Admini- 
strator of deceased testator selling shares and 
securities of deceased at profii—-Whether such 
profit capital gains liable to tam under s. 12B 
—Third proviso to 83. 12B(1) when comes into 
operation—Section 24B whether limits liability 
of administrator or executor to cases referred to 
in that section —Capital Gains Tax whether 
ultra vires of Legislature—Construction. 

In the course of the adminstration of the 
estate of a deceased testator, the administrator 
sold shares and securities belonging to the 
deceased at a profit. The Income-tax Depart- 
ment treated the profits as a capital gain hable 
to tax under s. 12B of the Indian Income-tax 
Act, 1922, in the hands of the administrator. 
The administrator contended that he was not 
liable to pay tax on these capital gains as his 
case fell within the ambit ofthe third proviso 
to s. 12B(1) of the Act :-— 

Held, that this was a case of a sale of a capital * 
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asset antecedent to the distribution of the sale 
proceeds and the sale fell within s. 12B(1) of 
the Actgand did not come within the purview 
of the third proviso to s. 12B(1) of the Act. 

The third proviso to s. 12B(1) of the Indian 
Income-tax g ct, 1922, deals with a simple 
case whére an administrator or an executor 
transfers capital assets belonging to the testa- 
tor in specie to the persons entitled to 

those assets. The Legislature provides that 
in such “2 case there would not be any sale, 
exchange or transfer as contemplated by s. 
L23B(1) of the Act. 

Section 24B of the Indian Income-tax Act, 
1922, does not limit the liab of the admini- 
stratce or the executor only to the cases referred 
to in s. 24B of the Act. An administrator or 
an executor is as much an assessee under the 
Act as any other individual, and if he carries 
om business or makes profit or receives divi- 
dends or makes capital gains, he is as much 
liable to pay tax as any other individual. 

The capital gains tax is not ulira vires of the 
Legislature. 

Comn., L T. o. ANDERSON. 57 Bom.L.R.68. 
—S. 14(2)(a). See Incomm-rax ACT, 
1922, 8. 3. 57 Bom.L.R.464. 


wo. 18A—Assessee not paying ad- 
vance tax under s. 18A4(8)—Income-taz officer 
leoying penal interest upon assessee under 8. 
18.4(8)—Appeal by assessee to Appellate Assi- 
stant Commissioner from order of Income-taz 
officer levying p interest—Mainiainability 
of appeal—-Order made by Appellate Assistant 
Commissioner that appeal before him incom- 
petent, whether appealable. 

An appeal does not lie to the Appellate 
Assistant Commissioner from an order passed 
by the Income-tax officer levying penal interest 
under s. 18A(8) of the Indian Income-tax 
Act, 1922. 

“The scheme of the Indian Income-tax 
Act is that penal interest must follow upon 
the regular assessment, the appeal should be 
against the regular assessment and in the 
regular assessment it should be open to the 
the assessee to take all points which may 
legitimately not only reduce the taxable in- 
come or the tax to be paid or with regard to 
the proper head under which the income should 
fall but also reduce the quantum of penal 
interest, and Legislature having provided for 
this in the regular appeal itself did not think 
it n that a separate right of appeal 
should be given to the assessee to appeal against 
the quantum of penal interest.” 

An order made by the Ok Gree Assistant 
Commissioner that the appeal before him was 
incompetent, is an order made under s. 81 of 
the Indian Income-tax Act, 1922, and an 
appeal lies to the Appellate tribunal from that 
order. 

Commn., I. T. v. JAGADISHPRASAD 
57 Bom.L.R.77. 


——— S. 22(2). SeeZIncome-rax ACT,1922, 
8, 84. 57 Bom. L. R. 130. 


——S. 23A—Assessee company in which 
public not substantially interested showing net 
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profit—Income-taz authorities including in this 
net profit amount realised in excess of written 
down value on sale of asset-—-Whether this amount 
could be treated as actual profits for purposes 
of 8. 234—Profits for purposes of 8. 234 
how to be arrived at. 3 

The assessee company was a company in 
which the public was not substantially in- 
terested within the meaning of s. 28A of the 
Indian Income-tax, 1922. In the assessment 
year 1047-48 it showed as its net profit Rs. 
88,245. The income-tax authorities assessed 
the profit at Rs. 48,761, the increase being 
brought about, after minor adjustments, by 
adding to the net profit of the assessee com- 
pany a sum of Rs. 15,608. This sum was 
included for the following reasons. A certain 
machinery was purchased by the assessee 
company for Rs. 89,000 and it was sold in 
March 1947 for the same amount. The written 
down value of this machinery was Rs.78,892, 
and, therefore, it realised on sale Rs. 15,608 
more than the written down value. This 
sum of Rs. 15,608 was treated by the income- 
tax authorities as an assessable income under 
the second proviso to s. 10 (2)(vit) of the Act. 
On the question whether this amount of Rs. 
16,608 could be treated by the income-tax 
authorities as actual profits for the purposes 
of 8. 28A of the Act :— 

Held, that the net profits which were earned 
by the assessee company, which were the real 
net profits from the commercial point of view, 
was the amount of Rs. 83,245 shown by the 
assessee company in the profit and loss account, 
subject to adjustments made by the income- 
tax authorities, but not with the addition of 
the sum of Rs. 15,608 which constituted a 
notional or artificial income which was liable 
to tax but which could not be looked upon from 
the commercial point of view as constituting 
the profits of the assessee company for the 
year in question. 

In considering the profits ofa company for 
the purposes of s. 28A of the Indian Income-tax 
Act, 1922, when one has to take into considera- 
tion the actual or commercial profits, one can- 
not take into consideration profits made in 
the past years which have been allocated to a 
depreciation reserve or to any other reserve. 
The only factor to be taken into consideration 
is the profits of the relevant year and those 
profits are as shown in the profit and loss 
account, in which profit and loss account 
depreciation is a permissible deduction in 
order to arrive at the real net profits earned 
by the assessee. 

BIPINCHANDRA MAGANLAL v. COMR., I. T. 
57 Bom.L.R.471. 


. 24B. See INCOME-TAX ACT, 1922, 


ee 
8. 12B(1). 57 Bom.L-R.68. 


S. 26(2). See Incosm-rax Act, 1922, 


S. 4 57 Bom.L.R.(S.C.)639, 

on appeal from 54 Bom.L.R.210. 
————S.31. See Income-rax Act, 1922, 
8. 18A. 57 Bom.L.R.77. 


————_S§. 34—Notice issued under 3. 34 
requiring assessee to make return within period 
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dess than thirty days—Validity of notice— 
Whether Income-tax Officer has jurisdiction to 
assess or re-assess assessce after issuing such 
notice-—Assessee, whether can waive such notice— 
Distinction between notice issued under 3.22(2) 
and notice issued under s. 34. 

If a notice under s. 84 of the Indian Income- 
tax Act,1922, embodies any of the requirements 
under s. 22(2) of the Act, it must at the same 
time permit the assessee to comply with that 
requirement within a period which is not less 
than thirty days. If the period is shorter 
than thirty days, then the requirement is not 
the requiremens as set out in s. 22(2) of the Act 
and the notice is bad. 

The Income-tax Officer would have no 
jurisdiction to assess or re-assess if a notice as 
provided in s. 84 of the Act is not given. A 
defect in a notice given under s. 34 or a failure 
to give notice under s. 84 cannot be waived 
by the assessee. 

Section 22(2) of the Indian Income-tax Act, 
1922, is a procedural section and the failure 
to give notice or a defect in a notice issued 
ander that section is a procedural defect, 
whereas in the case of s. 34 of the Act such 
failure to give notice or a defect in the notice 
issued under it is not a procedural defect but 
it is a failure to comply with a condition 
ening to the assumption of jurisdiction 

y the Income-tax Officer. 
Comr., I. T. v. RAMSUKE MOTILAL. 
57 Bom. L.R.130. 


———S. 42(2)—Assessee resident company 
doing business of ship repairers—Share capital 
of resident company beneficially owned by non- 
revident shipping companies—Arrangement bet- 
ween resident company and non-resident com- 
panics whereby resident company undertaking 
to repair zhips of non-resident companies at 
cost price and without profit—Applicability of 
8.42(2) to case of resident company. 

The assessee was a limited lability company 
carrying on the business of marine engineers 
and ship-repairers. It was resident and ordi- 
narily resident. The entire share capital 
of the assessee company was beneficially 
owned in equal shares by two non-resident 
British shipping companies. An arrangement 
was arrived at between the assessee company 
and the shipping companies whereby the 
assessee company undertook to repair the ships 
of these two companies at cost price without 
apy margin of profit for the assessee company. 
The income-tax authorities taking the view 
thats. 42(2) of the Indian Income-tax Act, 1922, 
applied to the case of the assessee, worked out 
the profit which would have ordinarily been 
made out of this business activity on the 
part of the assessee company and assessed it to 
tax for the relevant assessment years. The 
assessee contended that s. 42(2) was not appli- 
cable as the non-resident companies did not 
cary on business with it. On the question 
of the applicability of s. 42(2) of the Act:— 

Held, that on the facts of the case the acti- 
vity of the non-resident companies was a 
business activity, and as that business activity 
was with the assessee, the non-resident com- 
panies could be said to be carrying on business 
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with the resident assessee, and that, therefore, 
8. 42{2) of the Act was applicable. 

The essential requirement of s. 42(2} of the 
the Indian Income-tax Act, 1922, is not that 
n business in 
the taxable territories. The ességtialerequire- 
ment is that the resident should @arry on 
business in the taxable territories which busi- 
ness would ordinarily yield profits. The 
non-resident is introduced in this sub-section 8 
because by reason of the close c@hnection 
between the resident and the non-resident, 
the resident agrees to a scheme by “which, he 
does not charge any profits, allows the non? 
resident the benefit of his business, and ina 
sense permits the non-resident to bengit by 
the profits which the resident would have made 
and which would have been liable to taxation. 

All that is neceesary in order that it could be 
said that a non-resident is carrying on business 
with a resident is that the non-resident must 
carry on an activity in relation to the resident, 
which activity can be characterised as a 
business activi Every activity of a non- 
resident in relation to a resident would not be 
a business activity. But if the activity is in 
relation to the business of the non-resident, 
then there is no reason to suggest that the non- 
resident is not carrying on business with the 
resident. e 
Comn., I. T. v. Mazacaon Dock LTD. 

57 Bom.L.R.475, 


—————_S. 43,—Non-resident whether can be 
appointed agent of another non-resident under 
8. 43-—Whether length of time constitutes conti- 
nuity to establish business connection. 

A non-resident can be appointed agent of 
another non-resident under s. 48 of the Indian 
Income-tax Act, 1922. 

What constitutes continuity to establish 
a business connection within the meaning of 
s. 48 of the Indian Income-tax Act, 1922, is 
not necessarily the length of time dwing which 
the connection has been maintained, but the 
nature of the connection, andifa large num- 
ber of orders are given from time to time even 
within a short period, then that may in a given 
case constitute the continuity necessary to 
establish a connection. 

A. P. Daxopnara SHENOY v. Comn., I. T. 
57 Bom.L.R.93. 


—_————S. 46(2)—Constitution of India, arts. 
14, 22—Bombay City Land-Revenue Act (Bom. 
IT of 1876), Sec. 13—Bombay Ciy tand Revenus 
(Second Amendment) Act (Bom. XLVII of 1954) 
—Bombay Land Revenue Code (Bom. V 1879), 
Sec. 157—Whether 3. 46(2) of Indian Income- 
taz Act offends against art. 14—Equality with 
regard to procedure under art. 14— Procedure 
contemplated under art. 14—Applicability ef 
art. 22 

Section 46(2) of the Indian Income-tax Act, 
1922, does not offend against art. 14 of the 
Constitution of India. 

Article 14 of the Constitution does not require 
that all laws should be similar or that all 
laws should have universal application. What 
art. 14 requires is that if any discrimination 
is made in the application of the law as betweerm 
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+ citizen and a citizen, there must be some 
reasonable basis available for justifying such 
.a discrimination. Itis not that art. 14 pre- 
vents classification. Far from preventing 
-classification gt permits classification, provided 
the clasgifigation is based on some reasonable 
principle. 

Under rt. 14 of the Constitution equality 
-before the law des not only mean equality 
before gubstantive law, but also equality with 
‘regard t6 procedure. But the procedure that 
is contepplated is procedure with regard to 
drial of criminal offences where different proce- 
-dure applied to the same class of accused may 
result’ in one procedure depriving ope set of 
.aceudd of substantive rights of relief and 
-defence. If one procedure does not permit an 
„accused to have a fair and impartial trial or 
Af it does not pomit him to put forward his 
-@efence properly or deprives him of other impor- 
tant prosédural) rights which are guaranteed to 
him under the Criminal Procedure Code, then 
such a deprivation would result in the matter 

ing under art. 14. 

Article 22 of the Constitution of India only 
applies to a case of a person who is arrested 
for having committed an offence or having 
taken part in an activity prejudicial to the 
‘interest of the State or of the public. The 
article does not apply and cannot apply where 
arrest is neither for having committed an 
offence nor for having acted prejudicially to 
the interest of the public or of the State. 
PURSHOTTAMDAS GOVINDJI Vv. B. M. DESAI 

57 Bom.L.R.1062. 


e 

———_-S. 64—The Finance Act (XXV of 
1950), Sec. 3—Assessee firm having hcad office at 
Indore—Assessee’s case assigned to Commissioner 
of Income Tax (Central) under 8, 5(2) without 
reyerence to area in 1939—Assessee’s case 
allotted by Commissioner to Income-tax Officer, 
Sec. Vi (Central), Bombay—Whether such 
officer aM Asa to assess assessee after 
the applicability of Income-taz Act to Madhya 
Bharati and Indore by 8. 3 of Finance Act. 

Section 64(5) of the Indian Income-tax Act, 
1922, overrides s. 64 (1) of the Act. 

The scheme of s. 64(5) of the Act is that the 
Tight to territorial assessment is taken away 
where a specific case is assigned to an Income- 
tax Officer. The right to territorial assessment 
„only exists where there is no assignment of the 

articular case of the assessee to a specific 
come-tax Officer. 
Coser., I. T. v. GOVINDRAM SEKSABIA, 
i 57 Bom.L.R.436. 


INCOME-TAX (AMENDMENT) ACT 
(VII of 1946). See INCOME-TAX Act, 1922, 
°S.10(2) (vti), fourth proviso, 57 Bom.L.R.98. 


-INGOME-TAX AND EXCESS PROFITS 
‘TAX (AMENDMENT) ACT, 1947. 

The Indian Income-tax and Excess Profits 
Tax (Amendment) Act, 1947, which amended 
-the Indian Income-tax Act, 1922, by enlargi 
‘the definition of the term income in s8, 2-0 
-and introducing a new head of income in s. 6 
-and introducing the new s. 12-B is intra vires 

*.the powers of the Central Legislature acting 
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INCOME-TAX AND EXCESS PROFITS- 
TAX AMENDMENT ACT—(Conid.) 


under entry 54 in List I of the Seventh Schedule 
of the Government of India Act, 1985. 
NAVINCHANDRA MAFATLAL pn. Coarr., I. T. 

57 Bom.L.R.(S.C.)628, 


INDEMNITY HOLDER, rights of. 

The right of the indemnity holder to sue for 
the specific performance of the contract of 
indemnity cannot be regarded as a counter- 
claim within the meaning of r. 52B (5)(b) of 
the Bombay Insolvency Rules, 1910. 

The rights of the indemnity holder must not 
be confined to those mentione@ in s. 125 of the 
Indian Contract Act, 1872. Even before 
damage is incurred by the indemnity holder, 
it would be open to him to sue for specific 
performance of the contract of indemnity, 

rovided it is shown that an absolute liability 
been incurred by him and that the contract 
of indemnity covers the said liability. 
Re: Keerarpan AMARNATH. 
57 Bom.L.R.(O.C.J.)1122, 


INDUSTRIAL DISPUTE, ingredients of. 
In order that there should be an industrial 
dispute, two ingredients are necessary. One is 
the fact thatthe employee should be aggrieved 
in one of the manners laid own in the Bombay 
Industrial Relations Act, 1946, and the 
second is that he must comply with the proce- 
dure laid down in s. 42(4) of the Act. If either 
ingredient is absent, there would be no 

dispute. 
LALBHAI TRICUMLAL MOIS 0, DHANUBHAI. 
57 Bom.L.R.907. 


INDUSTRIAL DISPUTES ACT (XIV 
of 1947), S. 2(K) (s}—Workman dismissed 
from service prior to reference of industrial 
dispute under s. 10(1)(c)}—Whether such work- 
man, ‘wor n’ within s. 2(8). 

A workman as defined in s. 2 (s) of the Indus- 
trial Disputes Act, 1947, means any person 
who is employed at any time in an industry. 
If he satisfies the definition of ‘‘Sworkman”’ 
under s. 2(3), then whether he can raise an 
industrial dispute or not must be judged by the 
definition of “industrial dispute” given in s. 
2(k) of the Act. Therefore, in order to determine 

ether an industrial dispute bas been properly 
raised or referred, ss. 2(k) and 2(s) must be 
read ia conjunction. 

A person who is dismissed from his employ- 
ment prior to the date when the dispute relat- 
ing to his dismissal is referred by Government 
under s. 10(1)(c) of the Industrial Disputes 
Act, 1947, is a workman within the meaning 
of s. 2(s) of the Act. 

Before the Court can accuse the islature of 
being guilty of serious blemishes in the drafting 
of a statute, it is the duty of the Court to see 
whether a fair and reasonable interpretation 
can be put upon the language used by the 
Legislature bearing in mind the object which 
the L ture had in placing a particular 

iece of legislation on the statute book. 

. L. MAYEKAR C, AMICHAND NARAYAN. 

57 Bom.L.R.(O.G.J.)1000. 


—_———S.:2(00). See Industirial Disputes Act, 
1947, 8. 25F.; 57 Bom.L.R.448. 
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INDUSTRIAL DISPUTES ACT, S. 12(5) 
—Construction of expression “may” in s. 
12(5)—Government on perusal of report of 
Conciliation Officer satisfied that there was 
case for reference to Tribunal—Refvsal by 
Gcvernment to refer dispute to Tribunal—Whether 
Court can compel Government to refer dispute to 
Tribunal—Reasons to be given by Government 
when it does not make reference—Nature of such 
reasons as contemplated by s. 12(5). 

The expression “may” in s. 12(5) of the 
Industrial Disputes Act, 1947, refera to a duty 
imposed upon Government. The power given 
to the Government to make a reference has 
been coupled with the duty, that if on a perusal 
of the report eGovernment is satisfied that 
there is a case for reference, the duty imposed 
upon it arises, and if the Government refuses 
to aischarge that duty, the Court can compel 
the Government by a mandamus to discharge 
its statutory duty. 

The reasons which are required to be given 
by Government under s. 12(4) of the Industrial 
Disputes Act, 1947, when it does not make a 
reference, are not justiciable in the sense that 
the Court will not consider the weight or value 
or the quality or even the adequacy of the 
reasons given by Government. The reasons 
which the Government has to give under 
8. 12(5) of the Act are reasons connected with 
the perusal of the report and with Government 
not being satisfied that there is a case for 
reference. If the reasons have no connection, 
no bearing and no relevance to this question, 
then they are not reasons contemplated by 
8. 12(5) and it would be open to the Court to 
ask Government to give proper reasons which 
the law requires under 8. 12(6). 

FIRESTONE T. & R. v. K. P. KRISHNAN. 
57 Bom.L.R.(0.G.J.)1138. 


———S. 10(1) (c). See INDUSTRIAL Dis- 
PUTES ACT, 1947, S. 2(k)(s). 
57 Bom.L.R.(O.G.J.)1000. 


————S. 12(6)—Conciliation proceedings 
continued before Conciliation Officer beyond 
fourteen days—Whether such proceedings render- 
ea invalid—Employee dismissed, pending con- 
ciliation proceedings, but after lapse of fourteen 
days from commencement of such proceedings— 
Applicability of s. 33—Whether s. 20(2) applies 
only to conciliation proceedings in respect of 
public utility —_ services—Constructfon of 
statute—Imperative words in statute imposing 
upon public officer obligation or duty ject to 
certain requiremenis—Fatlure by public officer 
to comply with requirements—Whether such 
failure makes subsequent action of public oficer 
tnvalid—Effect of use of imperative words in 
statute imposing upon public officer privilege or 
power ject to certain conditions where such 
conditions not complied with—Duties required 
to be performed subject to conditions—Fatlure 
to comply with conditions likely to causeinjustice 
or hardship—Whether Court should conclude 
that non-performance of conditions does not 
involve the invalidating of performance of duty. 

The continuance of conciliation proceedings 
before a Conciliation Officer beyond fourteen 
days, which are prescribed under s. 12(6) of 
the Industrial Disputes Act, 1947, does not 
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INDUSTRIAL DISPUTES ACT, S. 12(6) 
—(Conid.) 


render the proceedings invalid; and the 
pendency of such proceedingseven beyond the 
statutory period of fourteen daye can bring. 
into operation the penal provisigns of the Act 
contained in ss. 88 and 81(1). : 
Section 20(2) of the Industrial Disputes Act, 
1947, applies to all conciliation froceedings. 
and is not confined only to conciliation pro- , 
ceedings in respect of public utility ices. 
In dealing with the question as to the effect 
of the use of imperative words in ẹ statute, 
very often distinction is sought to be diawy 
between cases where the statute confers upon a 
public officer a puivilege or power and cases. 
where it imposes upon him an obligation ofduty.. 
If the statutory provision which uses impera- 
tive words impose an obligation or duty on a 
public officer subject to certain other require- 
ments, the public officer’s failure to comply with 
the said requirements does not make his action 
invalid. The use of imperative words does- 
not involve the invalidating consequence in. 
connection with such provisions. On the 
other hand, if the use of the imperative words. 
is to be found in a provision that confers upon 
a public officer a privilege or power subject to 
certain conditions and these conditions are 
not complied with, the exercise of that power 
or privilege would be rendered invalid. Ever 
in respect of duties the performance of which is 
required subject to certain conditions, if it 
appears that the failure to comply with the 
conditions is likely to lead to injustice or 
patent hardship, then the Court would hesitate 
to come to the conclusion that the non- 
performance of the conditions does not involve 
ae of the performance of duty 
i : 

“The object of the Actis obviously beneficient.. 
It is to assist the industrial production of 
the country and all the provisions are based 
on the assumption wisely and rightly made by 
the Legislature that for assisting industrial 
production, industrial peace is of paramount 
unportance.”’ Thatis why the Court expressed 
its disapproval of the conduct of accused. 
Nos. 1 and 6 in that they were found to have 
committed contraventions of the provisions. 
of the Act as many as eight times during the 
short period of five years. 

STATE 0. ANDHERI &c. Bus SERVICE. 
57 Bom.L.R.529.. 


———-S. 16. See INDUSTRIAL DISPUTES- 
(Bompay) RULES, 1946, R. 20A. 
57 Bom.L.R.(0.G.J.)751.. 


S. 22(2). 


— See ÍNDUSTRIAL DISPUTES 
ACT, 1947, S. 12(6). 


57 Bom.L.R.529, 


——— 8. 25F—Payment of Wages Act (IV of 
1936), Sec. 15—Constitution of India, art. 
19(1)(g)-—Ratlway company terminating services 
of its workmen as railway taken over by Govern- 
ment of India—Application by workmen for 
compensation for retrenchment under 8. 25F— 
Whether ges ed Hable to pay compensation— 
Werkmen whether retrenched within s. 2(00)—° 


1988.) 


INDUSTRIAL DISPUTES ACT, 8. 25F— 
(Contd.) 


Construction of statute—Term of art in statute 
how to de ‘consirued—Construction of social 
legislation. 

A railway conépany served a notice terminat- 
ing the ies of all its workmen from a 
specified date as the Government of India had 
decided to tefrninate the contract of the railway 
q@pmpany and to take over the railway. Some 
of the wagkmen of the company filed an 
application under s. 15 of the Payment of 
Wages Ach 1986, contending that they had 
bagn retrenched by the company and, therefore, 
they were entitled to compensation under 
8. 25F Fa the Industrial Disputes Act, 1947. 
On the’ question whether compensation was 
payable to the workmen under s. 25F of the 
Act :— 

Held, that the railway company had ter- 
minated the services of the workmen within the 
meaning of the expression “‘retrenchment”’ in 
8. 2(00) of the Industrial Disputes Act, 1947, 
and, therefore, the company was Hable to pay 
compensation for retrenchment under s. 25F 
of the Act. 

If the Legislature uses an artificial expression 
or a term of art, then that ression must 
be construed according to the language used 
by the Legislature. 

he Court must be inclined to give a con- 
struction to a social legislation which helps the 
Legislature to satisfy the social need. 
K. N. JOGLEKAR v. BARSI Light RAILWAY. 
57 Bom.L.R.448. 


—————-S. 25F(b). "See PAYMENT OF WAGES 
ACT, 1988, S. 15. 57 Bom.L.R.1074. 


——-—-8. 31(1). 
Act, 1947, S. 12(6). 


See INDUSTRIAL DISPUTES 
57 Bom.L.R.529. 


——S. 33. See INDUSTRIAL DISPUTES 
ACT, 1947, S. 12(6). 57 Bom.L.R.529. 


———S. 33(1). See INDUSTRIAL DISPUTES 
(BoxBaY) RULES, 1947, R. 20A. 
57 Bom.L.R.(O.C.J.)761. 


INDUSTRIAL DISPUTES (APPELLATE 
TRIBUNAL) ACT (XLVII of 1950), S. 22— 
Industrial Disputes Act (XIV of 1947), Secs. 38, 
33A—Ambit of jurisdiction of Appellate Tribunal 
under s. 22 of Act XLVIII of 1950—Whether 
Appellaie Tribunal should give iis permission 
under s. 22 after adjudication of dispute between 
employer and employee—Difference in ambit 
of jurisdicticn conferred upon Appellate Tribunal 
under s. 22 and 8. 23—What A Tribunal 
should consider before granting permission 
under s. 22—Construction of statute—Construc- 
tien of labour legislation. , 

The ambit of the jurisdiction conferred 
upon the Appellate Tribunal under s. 22 of the 
Industrial Disputes (Appellate Tribunal) Act, 
1950, is different and more limited than the 
ambit of the jurisdiction conferred upon the 
Appellate Tribunal under 8. 28 of the Act. 
Section 22 does not require the Appellate 
Tribunal before granting permission to treat the 

` application of the employer as if it were an 
appeal, nor does it require the Appellate 
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INDUSTRIAL DISPUTFS (APPELLATE 
TRIBUNAL) ACT, S. 22— Conid.) 


Tribunal to pronounce its decision upon that 
appeal, nor does it apply the provisions of the 
Act to the decision of the AppelJate Tribunal. 
All that s. 22 lays down ie that the Appellete 
Tribunal may or may not give its permission 
to the application made by the employer. 

All that is necessary to ¢onsider before 
permission is granted under that section is 
whether a prima facie case has been made out 
on merits, then it is further Incumbent upon 
the Tribunal to consider whether the action 
taken by the employer is a bona fide action. 
If the Tribunal comes to the cortelusion that 
the action of the employer was not the result 
of the requirement of the situation or did not 
proceed from a consideration of the merits, but 
was actuated Ly an indirect motive or want of 
good faith, then the Tribunal would refuse to 
grant permission under s. 22 of the Act. 

The Court should not, unless it is compelled 
to do so by the clear language used hy the 
Legislature, put any conetructicn upcn any 
provision of labour legislation which wil] in 
any way prejudicially affect the rights or 
welfare of labour. 

Maxnveo Duonvv 0. LAB. Apr. TRIBUNAL. 
57 Bom.L.R.408. 


———S8. 23. See INDUSTRIAL DISPUTES 
(APPELLATE TRIBUNAL) ACT, 1950, S. 22. 
57 Bom.L.R.408, 


INDUSTRIAL DISPUTES (BOMBAY) 
RULES, 1947, R. 20A—Jndustrial Disputes 
Act (XIV of 1947), Secs. 16, 383(1)—Award 
relating to bonus made by Industrial Trilunal— 
App ate Tribunal on appeal, varying order 

ing to bonus —Clarficatisn of Appellate 
Tribunals award ndustrial Tribunal— 
Whether Industrial Tribunal has jurisdiction 
to clarify such award. 

Under r. 20A of the Industrial Disputes 
(Bombay) Rules, 1947, the Industrial Tribunal 
has | eles a to clarify an awerd made by 
the Labour Appellate Tribunal on appeal from 
the original award made by the Industrial 
Tribunal under the Industrial Disputes Act, 
1947. 

AUTOMOBILE PRODUCTS, LTD. o. Vyas. 
57 Bom.L.R.(O.C.J.)751. 


INDUSTRIAL EMPLOYMENT (STAND- 
ING ORDERS) ACT (XX of 1946), S. 3— 
Draft standing orders atbmiited to Certifying 
Officer—Such orders not in conformily wii 
model standing orders—Certifying Officer. and 
appellate authority whether have jurisdiction 
to alter or amend draft standing orders—Whether 
these authorities can insist upon empleyer 
conforming to model standing orders-—Obligation 
cast upon employer to conform draft slanding 
orders to moda standing orders whether subsists 
in case of employer who has setiled conditiona 
of service of his employees—Preamble of an 
hether preamble can qualify or cut 
down the enuctment—Conatruction of siatute— 
Circumstances under which Court may louk at 
debate in Parliament or in Legislature to construe 
on Act. 
The Certifying 


Officer afd the’ appellee 
authority under the Industrial Emp 


oyment 
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INDUSTRIAL EMPLOYMENT (STAND- 
ING ORDERS) ACT, S. 3—(Contd.) 


(Standing Orders) Act, 1946, have jurisdiction 
to alter or amend the draft standing orders 
submitted io the Certifying Officer under s. 8 
of the Act which are not in conformity with 
the model standing orders. It is incumbent 
upon these authorities to insist upon the 
standing orders conforming to the model 
standing orders, unless the employer can 
satisfy them that it is not practicable for him 
to do so. 

Section 3(2) of the Industrial Employment 
(Standing Orders) Act, 1046, casts an obligation 
upon the employer to see that the draft stand- 
ing orders which he submits shall as far as 
practicable conform with the model standing 
orders. The section in casting this obligation 
upon the employer makes no distinction what- 
ever as to whether there areexisting conditions 
of service or there are not. The obligation has 
been cast upon every employer, and the 
section cannot be construed so as to make 
an exception in the case of an employer who 
has scttled certain conditions of service which 
should apply to his employees. 

It is erroneous to judge of the mischiefs 
aimed at by the Legislature merely from the 
fact that only some of the mischiefs are enu- 
merated in the preamble of an enactment and 
notallofthem. Ifthe language of the enact- 
ment is clear and that language leads the 
Court only to one conclusion that the la- 
ture was aiming to remove other mischiefs 
besides the mischiefs referred to in the preamble, 
then the Court must give effect to the clear 
language of the enactment and help the 
Legislature to remove the mischiefs indicated. 

If it is relevant and material to consider the 
circumstances under which an Act was passed 
and the reasons which necessitated it, then 
the Court may, with great caution, look at the 
debate in Parliament or in the islature. 
But this principle would only apply where 
a question arises for the decision of the Court 
de hors the Act or statute. 

Comer. oF LABOUR v. ASSOCIATED CEMENT 

Companres. 57 Bom.L.R.(0.C.J.)367. 


S. 4. See INDUSTRIAL EMPLOYMENT 
{STANDING ORDERS) ACT, 1946, S. 8. 
57 Bom.L.R.(O.C.J.)367. 


mS, 5. See INDUSTRIAL EMPLOYMENT 
(STANDING ORDERS) ACT, 1046, S. 3. 
57 Bom. L.R.(O.C.J.)367. 


———-—-§. 7. See INDUSTRIAL EMPLOYMENT 
(STANDING OrpEns) Act, 1946, S. 9. 
57 Bom.L.R.1106. 


sS. 9—Direclion in 3. 9 that teat of 
standing orders to be pul up in language under- 
stood by majority of workmen—Whether such 
direction mandatory or directory—Construction 
of statute—Construction of provision tn statute 
couched in language of obligation—Tesis whether 
provision directory or mandatory. 

The provisions in s. 9 of the Industrial 
Employment (Standing Orders) Act, 1946, that 
the employer sħould put up the text of the 
Standing Orders in the language understood by 
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INDUSTRIAL EMPLOYMENT (STAND- 
ING ORDERS) ACT, S. 9—(Cortd.) 


the majority of his workmen, are directory 
and not mandatory. . ¢@ 

It is always a matter of construction as to 
whether a particular provision in a statute 
ia mandatory in its charactem of is only 
directory, and one of the scveral tests is that in 
the first instance the Court mist consider 
whether the non-compliance of the directiong 
given by the Legislature is likely gto lead to 
injustice or inconvenience, and if the Court 
comes to the conclusion that it wonld lead to 
injustice or inconvenience, it should lean gn 
favour of construing the provision as a manda- 
tory direction and not merely directory. But 
that is not the only principle which tl® Court 
adopts in construing a provision in a statute 
which is couched in a language of obligation. 
The other piinciple which is equally important 
is that the Court must consider what is the 
real aim and object of a particular enactment 
it is construing, and if in giving to a provision 
a mandatory construction it is likely to defeat 
the aim and object of the enactment, then the 
Court should not give such a construction ; it 
should come to the conclusion that the language 
used by the Legislature was intended to give 
effect merely to a directory provision and 
not a mandatory povision. 

ISMAIL PAPANIA V. LAB. App. TRIB. e 
57 Bom.L.R.1106. 


— S. 15. See INDUSTRIAL EMPLOYMENT 
(STANDING ORDERS) ACT, 1946, S. 88. 
57 Bom.L.R.(0.C.J.)367. 


INSURANCE ACT (IV of 1938),S. 104. 
See CRIMINAL PROCEDURE CODER, 1898, S. 408. 
57 Bom.L.R.55, 


———-S. 107(1). See CROONAL PROCEDURE 


CODE, 1898, S. 408. 57 Bom.L.R.55, 
JURISDICTION, Authority appointed 
under Minimum Wages Act. 


The Authority has jurisdiction to decide to 
which class of scheduled employment the 
applicant belongs, what are the minimum 
rates prescribed for that employment, which 
minimum rate applies to him, whether pay- 
ment has been made of less than the minimum 
rates, and whether the employer was justified 
in not making payment at the rate demanded 
by the employee. In exercise of that jurisdic- 
tion the Authority is also entitled to decide 
whether the applicant has worked overtime, 
and to decide the overtime rate fixed under the 
Act, or under any other law of the appropriate 
Government for the time being in force and to 
award the higher rate. 

BavADuRSINGH BIRSING V. FERNANDES. 
. 57 Bom.L.R.1020, 


JURISDICTION, Authority under the 
Payment of Wages Act. 

Respondent No. 2 was employed by the 
Central Railway Administration as a carpenter 
on daily wages and treated as a daily rated 
casuallabourer. Subsequently the Administra- 
tion introduced a scheme which created p 
eadre of skilled labourers on the scale of 


1985.) 
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JURISDICTION —(Contd.) 


monthly rates of pay and admitted to it only 
those who passed a test. Respondent No. 3 
did not the test and continued‘to serve 
as an employee on daily wages and was 
regularly paid Bis wages as such. He applied 
to the Authofity under the Payment of Wages 
Act, 1986, tg recover the additional amount of 
wages that would have become payable to him 
had he been taken up on the cadre of monthly 
rated ene@loyees, complaining that he was 
wrongly not treated as such by the Administra- 
‘tion:— ° 

eld, by Sinha J. (Bose and Venkatarama 
Ayyar, JJ. agreeing, and Jagannadhadas J. 
dissenting) that the dispute of the nature 
involved in the case did not fall within the 
purview of the Payment of Wages Act, and 
that the Authority under the Act had no 

jurjadiction to decide it. 

A. V. D’Cosvra v. PATEL. 
57 Bom.L.R.(S.C.)738. 


JURISDICTION, Court. 

A Court competent to hear a suit under the 
Bombay Hindu Divorce Act, 1947, has juris- 
diction to place a charge on the busband’s 
property for securing the amount awarded 
to the wife for her maintenance and support 
whether the property is situated within its 
jurisdiction or outside it. 

ALAL KASHIRAM V. SHARADAGAVRI. 
57 Bom.L.R.499, 


JURISDICTION, Court. 

If a Court has jurisdiction to try an accused 
person in respect of a particular offence and 
the Court makes an order of acquittal in his 
favour, the order of acquittal, even if wrong, 
will bar a second prosecution for the same 
offence and s. 408 of the Criminal Procedure 
Code, 1898, will apply. If, however, the Court 
has no jurisdiction to try the accused in respect 
of a particular offence and it makes an order 
of acquittal, the acquittal cannot bar a second 
prosecution and s. 408 of the Act will not 
apply. 

JASWANTRAY MANILAL U. STATE OF BOMBAY. 
57 Bom.L.R.55. 


JURISDICTION, District Judge. 

Under s. 6(2) of the Bombay Primary 
Education Act, 1947, the District Judge has 
jurisdiction to decide the case of a person being 
elected without the necessary qualification or 
without being eligible to be elected. 

V. A. Ransine 0. SHANKAR VITHAL. . 
57 Bom.L.R.254. 


JURISDICTION, High Court. 

An order emanating from the Ministry of 
Information and Broadcasting and signed by 
the Under Secretary to the Government of 
India exercising powers under s. 5(4) of the 
Cinematograph Act, 1952, was made on behalf 
of the Central Government and issued at New 
Delhi. It was served upon the petitioner in 
Bombay who challenged its validity in the 
Bombay High Court and asked for an appropri- 
ate writ under art. 226 of the Constitution of 
India to quash the order, On the question 
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JURISDICTION—(Contd.) 


whether the Court bad any jurisdiction to 
issue any writ as asked for by the petitioner :— 

Held, that the authority issuing the order 
was the Central Government located at New 
Delhi, 

that the mere fact that the authority was 
functioning in the territory of the Bombay 
State did not per se give jurisdiction to the 
Bombay High Court, and 

that the Court had, therefore, no jurisdiction 
to entertain the petition. 
P. N. FILMS, LTD. v. UNION oF INDIA. 

-57 Bon L.R.(Q.C.J.)753. 


JURISDICTION, Industrial Tribunal. 
Under r. 20A of the Industrial Disputes 

(Bombay) Rules, 1947, the Industrial Tribunal 

has jusciction to clarify an award made by 

the Labour Appellate Tribunal on appeal from 

the original award made by the Industrial 

Tribunal under the Industrial Disputes Act, 

1947. 

AUTOMOBILE PRODUCTS, LTD. v. Vyas. 

; 57 Bom.L.R.(O.C.J.)751. 


JURISDICTION, Mamlatdar. 

Under s. 70 of Bombay Tenancy and Agri- 
cultural Lands Act, 1948, it is the Mamlatdar 
alone who has the jurisdiction to determine 
whether a person is or is not a tenant, the 
duration of whose tenancy is perpetual or 
permanent. 

NAGESH JANARDHAN V. JINNAPPA SHIDDAPPA. 
57 Bom. L.R.272. 


LABOUR LEGISLATION, Interpretation 
oi. 

If any labour legislation comes up for 
interpretation before the High Court, that 
interpretation must be accepted by all the 
Tribunals in the State of Bombay and equally 
the Labour Tribunals set up under the various 
Labour Acts, as the correct interpretation. 
If the High Court has not interpreted any 
legislation, then under s. 95A of the Bombay 
Industrial Relations Act, 1046, it is for the 
full bench of the Industrial Court to lay 
down the law. But in matters which have 
come before the -High Court the full bench of 
the Industrial Court itself must decide that 
the law is what the High Court has laid down. 
GAMBHIR OpHARAS v. BIND Basni PRASAD. 

57 Bom.L.R. 456. 


LAND ACQUISITION ACT (I of 1894), 
S. 9. See LAND Acquisrrton ACT, 1894, 
S. 28. 57 Bom.L.R.(0.C.J.)934. 


———S. 16. 

When the Government acquires lands under 
the provisions of the Land Acquisition Act 
it must be for a public purpose, and with a 
view to put them to that purpose, the Govern- 
ment acquires the sum total of all private 
interests subsisting in them. If the Govern- 
ment has itself an interest in the land, it has 
only to acquire the other intcrests outstanding 
in them, so that it might be in a position to 
pass it on absolutely for public giser. 

When Government possesses an intereet 
in land which is the subject of acquisition 
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under the Act, that interest itself is outside 
such acquisition, because there can be no 
question of Government acquiring what is its 
own. An investigation into the nature and 
value will no doubt be necessary for deter- 
mining the compensation payable for the 
interest outstanding in the claimants, but 
that would not make it the subject of acquisi- 
tion. 
COLLECTOR oF BOMBAY ov. NussERwANJI 
MISTRI. 57 Bom.L.R.(8.C.)723. 


—— S. IB. See LAND ACQUISITION ACT, 
1894, S. 28. 57 Bom.L.R.(Q.C.J.)934. 


——S. 23—Claim for es under any o 

heads Secondly to Sixthly in 8. 23(1) not put 
forward before Collector—W hether such claim can 
be put forward by claimant upon reference to 
Court—IVhether open to Collector of his own 
motion to consider whether claimant has sus- 
tained damage under any of such heads—Damage 
sustained at time of possession referred to in 8. 23. 

Where a claim for damages of the nature 
contemplated in the grounds “‘secondly’? to 
“siathly” in s. 28(1) of the Land Acquisition 
Act, 1804, is not put forward before the Col- 
lector under s. 9(2) of the Act, it cannot be 
allowed to be put forward for the first time 
upon a reference under s. 18 of the Aot. 

The claimant must, in the first instance, if 
he wishes to claim damages under any of the 
heads “secondly” to “siathly’’ enumerated in 
a. 23 of the Act, make such a claim when he puts 
forward a claim under s. 9(2). If he fails to 
do so, it ie not open to the Collector to consider 
of his own motion whether the claimant has 
sustained damage under any of the sub-heads 
“secondly”? to “‘sixthly’? described in s. 28. 
Before the Collertor’s award is made the 
Collector may allow the claimant to amend his 
cleim by giving particulars as regards any 
alleged damage, and if he does so, the Collector 
may proceed to adjudicate upon it; but in the 
absence of an adjudication as regards damages 
sustained by the claimant, no question can 
arise of the claimant coming to Court on a 
reference and claiming that damage has been 
sustained by him, 

When s. 28 of the Land Acquisition Act, 1951, 
refers to damage sustained at the time of 

ossession, it can only be such damage as can 
ve been reasonably anticipated at or before 
the time of making the award. 
SPECIAL LAND ACQUISITION OFFICER V. 


KALYANJI. 57 Bom.L.R.(O.C.J.)934. 


AA REVENUE CODE (Bom. V of 1879), 

The effect of s. 10, para. 2, of the Bombay 
Land Revenue Code, 1879, is that the word 
“Collector” as used in 8. 24 of the Bombay 
Tenancy Act, 1939, must when the Assistant or 
Deputy exercises appellate powers be regarded 
as substituted by the a irae Deputy 
Collector or the Assistant Collector. 

An order under s. 10 of the Bombay Land 
Revenue Code,e1879, putting an Assistant or 
a Deputy Collector in charge of the revenue 
administration of a taluka does not impose any 
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LAND REVENUE CODE, S. 10—(Qontd.) 


Hmitation as to the nature or the character of 

urisdiction to be exercised by officer. 
t is only a condition on the happening of 
which the jurisdiction of the Assistant or the 
Deputy Collector becomes exércisable. 

The effect of the parentheMca? clause 
“subject to the provisions of Ghap. XOT” 
in s. 10 of the Bomtay Land Revenue Code, 
1879, is only to attract the provisions relating 
to a and revision oaint the orders 
pe and the acts done by the revenue officers. 
An order passed by a Deputy Colléctor or by 
an Assistant Collector under any law for the 
time being in force is in the absence of any 
express provision of the Code or of ang other 
law appealable or revisable in the manner 

rovided by Chapter XII. 

ISHNU DADU LOKHANDE 0. Umanal. 

57 Bom. L.R.846. 


———-—-8. 48—Bombay Land Revenve Rules, 
1921, r. 75—Land held for purposes of agriculture 
and assessed on that footing—Land ding 
pot kharab land—Fine ‘imposed ty Revenue 
authorities for use of land for non-agricultural 
purposes— penalty in respect of pot 
kharab land illegal. 

The plaintiff's land was held for the purpose 
of agriculture and was assessed on that footj 
under s. UA) of the Bombay Land Revenue 
Code, 1879. This land included a small portion 
of pot kkarab land. The Revenue authorities 
found that the land was being used for non- 

cultural purposes snd they directed the 
plaintiff to pay non: cultural assessment 
and a fine in t of the land. The plaintiff 


contended that the penalty imposed by the 
Revenue authorities on the portion .of pot 
kharab land was illegal and vires as the 


pot kharab portion of the land could not be 
said to be a land which was assessed or held for 
the p of agriculture within the meaning 
of s. 65 of the Code :— 

Held, that the plaintiff's land must as a 
whole be regarded as land assessed or held for 
the p of agriouiture by the plaintiff and 
that, t fore, t of the pot kharab 
land the plaintiff could not escape the imposi- 
tion of penalty under s. 65 of the Code, 

When assessment is levied on the holding 
of the occupant, it is levied on the holding as a 
whole, and the fact that in levying the assess- 
ment and determining the amount of 
assessment the Revenue authorities take into 
account the fact that part of the land is un- 
arable does not alter the position that the 
assessment so levied is in respect of the whole 
of the holding and not the holding minus the 
pot kharab. The presence of unatable land 
merely helps to reduce to some extent the 
amount of the assessment which is fixed for 
the land as a whole. But the land asa whole ts 
assessed and the land as a whole must obviously 
include a part, though it may be pot kharab, 
BASALINGAPPA SANGAPPA V. PROV. OF BOMBAY. 

7 Bom.L.R.236. 


————8. 65. Ses Lanp REVENUE CODR, 
1879, S. 48. 57 Bom.L.R.236, 


sS. 66—Agricultural lands—Erectiomof 
buildings without previous permission of Collector 
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“ LAND REVENUE CODE S. 66—(Contd.) 


—Collector evicting occupant—Eviction, whether 
implies pomer to demoltsh building. 

Section 66 of the Land Revenue Code 
authorizes the Collector to summarily evict the 
occupang or any tenant or other person holding 
under o? tĦrough him, if the land held by 
the occupagt has been used for non-agricultural 
purposes without the permission of the 

® Collector being first obtained under s. 65 of the 
Code. ‘he word evict” used in the section 
only means the physical removal of the person 
and not also ofthe buildings or other construc- 
fions put up by him. 
STATE or BOMBAY 0. FAKIR Umar DHANSE. 
e 57 Bom. L.R.243. 


S. 66. See LAND REVENUE CODE, 
1879, S. 48. 57 Bom.L.R.236. 


e 
m Sa 209. 

In hearing an appeal under s. 74 of the 
Bombay Tenancy and Agricultural Lands Act, 
1948, as under s. 209 of the Land Revenue 
Code, 1879, the appellate authority is not at 
liberty to dismiss tbe appeal for default, but 
must decide it on merits. 

KALLAPPA JOTEPPA V. MURIGAPPA RUDRAPPA. 
57 Bom.L.R.178. 


LEGAL NECESSITY, in Hindu law, 
justification of. 

A Hindu widow sold a small portion of her 
husband’s prope by a sale-deed which 
recited that the widow required money for a 
pilgrimage to Kashi, i.e. Benares. On the 
question whether tlfe alienation by the widow 
was justified by legal necessity :— 

Held, that in the absence of evidence other 
than the mere recital in the sale deed in support 
of justifying necessity, it could pot be said 
that the object of the widow in going to Benares 
was for conferring spiritual benefit upon her 
husband, and, therefore, the alienation was not 
justified by legal necessity. 

HEIPATI RAOJI v. VISHWANATH. 

57 Bom.L.R.840. 


LEGAL PRACTITIONER, right to enter 
into a contract for fees. 

Section 8 of the Legal Practitioners (Fees) 
Act, 1926, provides that any legal practitioner 
who does not only plead or agrees not only to 

lead shall be enti to enter into a contract 
‘or his fees. If he only pleads he cannot enter 
into such a contract, or having entered into 
one, cannot seek to enforce it by legal proceed- 
ings; but if he does anything more than 
pleading, he is entitled to sue not only for the 
of his work which constitutes acting in 
the technical sense but for the entire work 
done by him. 

* The word “act” used in s. 8 of the Legal 
Practioners (Fees) Act, 1926, must be read 
in the light of s. 2(b) of the Act, and, therefore, 
wherever the word “acts” is found, the words 
*twho does not only plead” must be substituted. 
` There is nothing to prevent a barrister 
practitising in India in a Court in which the 
dual system does not exist from entering into 
2 contract for his fees or adopting legal 

* proceedings to enforce such a contract. 
Gaupa v. Vasica. 57 Bom.L.R.(0.C.J.)941. 
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LEGAL PRACTITIONERS (FEES) ACT 
We of 1926), S. 3—Indian Bar Councils Act 
XXXVII of 1926), Sec. 9(2)(a), Rules framed 
under r. I (iii ombay High Court Rules, 
Part I, r. 40—Bombay Bar Association Rules, 
T. 19—Barrister-at-law enrolled as advocate 
on Original Side of Bombay High Court—Suit 
filed by such Barrister in Bembay High Court to 
recover fees for appearing, acting and pleading 
for defendant in Bombay Magistrate’s Court 
and Simla High Court—Whether plaintiff 
entitled to maintain suit—Construction of word 
‘act’ in 8. 3 of Act XXI of 1926—-Whether rules 
of Bombay Bar Association can be given effect 
in Court of law. H 

Section 8 of the Legal Practitioners (Fees) 
Act, 1926, provides that any legal practitioner 
who does not only plead or agrees not only to 

lead shall be entitled to enter into a contract 
or his fees. If he only pleads, he cannot 
enter into such a contract, or having entered 
into one, cannot seek to enforce it by legal 
proce 8; butifhe does anything more than 
pleading, he is entitled to sue not only for the 
part of his work which constitutes acting in the 
technical sense but for the entire work done 
by him. 

The word “act” used in s. 8 of the al 
Practitioners (Fees) Act, 1928, must be read in 
the light of s. 2(b) of the Act, and, therefore, 
wherever the word ‘‘acta’’ is found, the words 
“who does not only plead” must be substituted, 

There is nothing to prevent a barrister 
practising in India in a Court in which the dual 
system does not exist from entering into a 
contract for his fees or adopting legal proceed- 
ings to enforce such a contract. 

A rule of the Bombay Bar Association cannot 
have the force of law and cannot be given 
effect to in a Court of law. 

A barrister-at-law, enrolled as an advocata 
on the Original Side of the Bombay High 
Court, filed a suit in the Bombay High Court 
for recovery of his fees fiom the defendant for 
having appeared, acted and pleaded for him 
in the Chief Presidency Magistrate’s Court at 
Bombay and in the Simla High Court. On 
the question whéther the plaintiff, being a 
barrister, was entitled to maintain the sult :— 

Held, that under the Legal Practitioners 
(Fees) Act, 1926, the plaintiff had a right to 
contract for his fees and to enforce his claim in, 


Court by appropriate proceedings, 
that fhe pia was not under a personal 
disabi which prevented him from contract- 


ing for his fees or enforcing his claim by 
instituting legal pro and, 
that, therefore, the plaintiff's suit was 


maintainable. 
Gausa v. Vasica. 57 Bom.L.R.(0.G.J.)941. 


LEGISLATIVE POWER, delimitation of. 
The fetter or limitation upon the legislative 
power of the State Legislature which has 
plenary powers of legislation within the ambit 
of the legislative he:ds specified in Lists II 
and ITI of the Seventh Schedule to-the Consti- 
tution can only be imposed by the Constitution 
itself, and not by any obligation undertaken 
by elther the Dominion Government, or the 
Province of Bombay or even the State of 
Bombay. 
UEG SINGH D. STATE OF BOMBAY. 
57 Bom.L.R.(S.C.}709. 
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LEGISLATURE, legislative competence . 


of. 
The legislative competence of Parliament 
and the State Legislature must be read subject 
to art. 801 of the Constitution of India. 
Neither Parliament nor the State Legislature 
can legislate so as to interfere with the freedom 
of trade, commerce and intercourse throughout 
India. Article 301 is not a restriction on any 
one or other entry in the Seventh Schedule ; 
it is perfectly general and every legislation 
under whichever topic it may fall must be 
subjected to the overriding provisions of 
att. 801, which makes trade, commerce and 
intercourse thrpughout the territory of India 
free. 

Article 801 of the Constitution is an over- 
riding article both with regard to restrictions 
and taxation. 

STATE OF BOMBAY v. CHAMABBAUGWALLA. 
57 Bom.L.R.(O.G.J.)228. 


LETTERS PATENT (BOMBAY), CLAUSE 
10. 

Clause 10 of the Letters Patent expressly 
provides that the right to aot no‘less than the 
right to plead is only conferred upon advocates, 
vakils and attorneys, and the only exception 
made in cl. 10 is that the suitor himself ma 
appear, plead and act either on his own be! 
or on behalf of a co-guitor. 

ASWIN SHAMBHUPRASAD V. NATIONAL RAYON 

COREN. 57 Bom.L.R.209. 


LIMITATION ACT (XI of 1908), ART. 74— 
Suit on promissory nole—Baroda State—Acknow- 
ledgment—Period of limitation extended after 
date of note but before date of acknowledgment— 
Claim on note barred on date of acknowledgment 
—Subsequent enlargement of period whether 
revives claim on nole—Indian Limitation Act 
XV of 1877), Sec. 2—General Clauses Act 
X of 1897), Sec. 6. 

The plaintiff sued th the Baroda State Court 
on October 19,1946, ona promissory pote dated 
December 15, 1986. On October 22, 1940, a 
grandson of one of executants of the promissory 
note made a part payment which was in his 
own handwriting on the note. The Limitation 
Act of Baroda at first prescribed a period of 
three years for a suit on the promissory note, 
It was amended on May 25, 1989, by Act XXI 
of 1939 (Baroda), which prescribed a period 
of six years for such suits, The defendants 
pleadedthe bar of limitationasnd contended 
that the claim on the promissory note became 
barred under the law then in force at the end of 
three years and it could not be revived by a 
part payment made after it was so barred, and 
it could not be revived by the later Act which 
was not retrospective :— 

Held, (1) that inasmuch as the plaintiffs 
claim was barred at the date when the part 

yyment was made under the law then in force, 
t could not be revived by the Baroda Act 
XXI of 1939 ; 

(2) that though there was no express provi- 
sion in the Act of 1989 that nothing contained 
in the Act should be taken to revive any right 
to sue barred, still the suit was barred by 
reason of s. 11 of fhe Baroda General Clauses 
Aot (corresponding with s. 6 of the General 
Clauses Act, 1897), which provided that a 
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LIMITATION ACT, ART. 74—(Conid.) 


repeal would not revive “anything” not in 
force or existing at the time at which the 
repeal took effect, and the word “anything” 
included both a right as wellas g remedy ; 

(3) that regarded us a suit on a prpmissory 
note the plaintifi’s suit was barre® by time. 

In order that there should be gn account 
stated, there must be, in the first instance, 
accounts made, that is, there must be amounts 
on both the sides, balance struck an@ucknow- 
ledged by the party against whom the balance 
was. There need not be between the parties 
mutual or independent dealings nor is i@ 
necessary that there should be on the credit 
side against the party who ultimately beqame a 
a debtor payments other than those made by 
him in reduction of the original debt. 

When a new Act of Limitation provides a 
longer period, that period cannot be availed 
of by the plaintiff whose suit is barred under 
the law of limitation in force before the new 
law came into effect. : 

The intention of the law of limitation is not 
to give a right where there is not one, but to 
interpose a bar after a certain period to an 
existing right. 

The principle of s. 6 of the General Clauses 
Act applies both to express repeal as well as 
implied repeal. . 

Even where a new period of limitation is 
prescribed by an amending Act, it does not 
revive the remedies in respect of a cause of 
action already barred before the amendment 
came into foree. 

NABANBHAI CHHAGANBHALD, MOTIBHAI. 
57 Bom.L.R.509. 


MAHOMEDAN LAW—Divorce—Suit by 
wife for dissolution of marriage on ground that 
hasband falsely charged her with adultery— 
Charge of adu retracted by husband at trial— 
Whether wife entitled to decree for dissolution of 
marriage—Requisites of a valid retraction dis- 
entitling wife to decree for dissolution of marriage. 

Under Mahomedan law a wife is disentitled 
to a decree for dissolution of marriage if the 
husband retracts the charge of adultery made 
by him against his wife; but in order that the 
retraction should be a valid retraction, three 
conditions are necessary: (1) the husband 
must admit that he made a charge t his 


e 


wife of adultery, (2) he must admit that that , 


charge was false and (8) he must make the 
retraction before the end of the trial 


MAHOMEDALI Manomep 0. HAZRABAI. 
57 Bom. L.R.215. 
MANAGING  AGENTS—Surrender of 


rights of managing ag Receipt of certain 
sum on such surrender Whether cS abi 
can be taxed as capital gain. ° 
Under a managing agency agreement the 
assessee company was appointed as the 
managing agents of the managed company for 
a fixed period of years, and, in that capacity, 
the assessee company was given further rights 
as muccadums, brokers and selling agents of the 
managed company. Before the termination 
of the period under the agreement, the asseagee 
company surrendered its rights as man 
agents of the managed company on receiving 
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MANAGING AGENTS—(Contd.) 


from the latter a certain amount, The assessee 
company, however, retained to itself the rights 
of sellifg agents and brokers and muccadums 
under the agreement. On the questions (1) 
whether the feceipt of this amount by the 
assessee gorgpany in consideration of the termi- 
nation of its managing agency was a revenue 
receipt or £ capital receipt and (2) whether this 

¢ amount was income assessable under the head 
“Capitab@Gains”’ under s. 12B of the Indian 
Income-tax Act, 1922 :— 

Held, $l) that inasmuch as the amount 
was received by the assessee company in 
consideration of the termination of its managing 
agency, it was a solatium for the cessation of 
one of the several activities which the assessce 
company was entitled to carry on under the 
agreement, and it could not be looked upon as 
income but should be looked upon as represent- 
ing the capital asset which had ceased to exist, 
and was, therefore, a capital reccipt, and 

(2) that the amqunt received as considera- 
tion for surrender by the assessee company of 
its rights as managing agents did not fall 
within the ambit of s. 12B of the Indian Income- 
tax Act and the amount received could not be 
taxed as a capital gain. 

Coar., I. T. v. Astatic TEXTILE Co., LTD. 
X 57 Bom.L.R.105. 
MANDAMUS, Writ of. 

The Court issues a writ of mandamus in 
order to compel an authority to act according 
to the mandate of the Legislature. The 
Court is anxious to see that the authority 
docs not step outside the ambit of the law 
within which its power must be exercised. The 
Court would be anxious to sec that if any 
powers are conferred upon the authority, the 
powers ure exercised strictly in accordance 
with the conditions and limitations laid down 
by the Legislature. But mandamus can only 
function and operate within the law. Its 
function is to enforce the law, whatever the 
nature or character of the law might be, and 
when a party comes to the Court under art. 
226 of the Constitution, it requires the assis- 
tance of the Court to carry out the provisions 
of the law on the assumption that those provi- 

` gions are valid provisions and effect must be 

iven to those provisions. 
<aTkNUSROO PHIROZSHAH V. STATE OF BOMBAY. 
57 Bom.L.R.(0.C.J.)24, 


MERCHANT SHIPPING ACT (XXI of 
£923), PART Vi—Constitution of India, art. 
227—Tribunal set up under Act whether judicial 
or semt-judicial tribunal—Applicability of art. 
227 to such tribunal—When administrative tribu- 
nal comes within purview of art. 227. 

e The tribunal set up under the Indian 
Merchant Shipping Act, 1928, is a judicial or 
a quasi-judicial tribunal which would attract 
the application of art. 227 of the Constitution 
of India and in respect of which the jurisdiction 
of the High Court can be invoked under that 
article. 

The real, essential and vital attribute of a 
quasi-judicial tribunal is that there should be 
# duty cast upon it to act judicially. If the 
law which sets it up compels it to aot judicially, 
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MERCHANT SHIPPING ACT, PART VI 
—(Contà.) 


then it immediately brings itself within the 
powers of superintendence of the High Court 
under art. 227 of the Constitution. 
An administrative tribunal, if it is bound in 
law to act judicially, would come within the 
urview of art. 227 of the Constitution. 
ANDYAN INSURANCE Co. v. K. J. Kanata. 
57 Bom.L.R.186. 


MINIMUM WAGE, Distinguished from 
standard wage. 

The only distinction between the fixing of 
minimum wages and the fixing of standard 
wages is that in the former case the obligation 
upon the employer is not to pay less than 
the minimum wages, whereas in the latter 
case the obligation upon the employer is two- 
fold. He can neither pay less wages nor pay 
more wages than the wages fixed, the 
intention being to stabilise and standardise 
wages on a definite basis. 

C. T. DART t. AHMEDABAD SPG. & Mre.Co.Lrp. 
8 57 Bom.L.R.887. 


MINIMUM WAGES ACT (XI of 1948), 
S. 20—Authority appointed under p. 20 whether 
competent to entertain application for claim to 
overtime wages—Whether Authorily has juris- 
diction lo decide whether applicant has worked 
overlime—C onstruction. 

Under the Minimum Wages Act, 1948, the 
overtime during which the employee works 
enters into the determination of the question 
of the minimum rate of wages paid per day, 
and, therefore, the Authority appointed under 
8. 20 of the Act is competent to go into the 
question whether the employee had worked 
overtime. 

The Authority has jurisdiction to decide to 
which class of scheduled employment the 
applicant belongs, what are the minimum rates 
prescribed for that employment, which 
minimum rate applies to him, whether payment 
has been made of less than the minimum 
rates, and whether the employer. was justifled 
in not making payment at the rate demanded 
by the employee. In exercise of that jurisdi- 
tion the Authority is also entitled to decide 
whether the applicant has worked overtime, 
and to decide the overtime rate fixed under the 
Act, or ynder any other law of the appro- 
priate Government for the time being in force 
and to award the higher rate. 
BAHADURSING Binsine v. FERNANDES. 

57 Bom.L.R.1020. 


MORTGAGE, equitable, by deposit of 
title-dceds. 

If a debtor gives his eocuments of title to 
immovable property to his creditor, when the 
debtor has already a debt to pay to the creditor, 
the fact of delivery of the documents of 
title to the creditor would raise a presumption 
of an equitable mortgage by deposit of title 
deeds. The fat that there was subsequently 
a memorandum recording the completed 
transaction of the equitable mortgage does 
not go to establish that pe writing itself 
constituted the contract between the parties 
and such writing is not required to be registered. 
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The requisites of a mortgage by deposit of 
title-deeds are: (1) a debt, (2) a deposit of 
title-deeds, and (3) an intention that the deeds 
shall be security for the debt. A transaction 
called an equitable mortgage by deposit of 
title-deeds may be made orally. In some 
eases, the documents of title are first d ted 
and an equitable mortgage effected, and 
subsequently a memorandum is Prepared Te- 
co the transaction of the equitable mort- 

age. cases in which there is first a i 
of title-deeds, followed by a memorandum, the 
question often,arises as to whether the memo- 
randum itself constitutes a contract between 
the parties. If the memorandum merely 
records a past transaction of an equitable 
mortgage, then the writing does not require to 
be registered. But on the other hand, if the 
memorandum itself constitutes a contract or 
a bargain between the parties, then in such a 
case, the writing would require to be registered. 
Kevarpas KILABHAI v. CHHOTABHAI BHATLAL- 
BHAI. 57 Bom. L.R.844, 


MUNICIPAL ACT (BOROUGHS) (Bom. 
XVIII of 1925), 8. 12(2)(b)—Member of 
Municipality also president of registered union 
of employees of municipa af enver as 
president of union demanding higher wages for 
employees and appealing against municipality to 
Industrial Court—Ddember disqualifi by 
Collector from being councillor for hts activities as 
president of union—Order of Collector whether 
supportable—Nature of interest contemplated by 
s. 12(2)(b) of Act. 

The interest contemplated Ly s. 12(2)(b) 
of the Bombay Municipal Boroughs Act, 1925, 
need not mgesrig be a pecuniary interest. 
The interest must be a material interest. It 
must be a substantial interest. It is not 
sufficient if the interest is purely sentimental or 
an interest arising out of a person having 
friendship with someone or being interested in 
his welfare. 

The Bombay Municipal Boroughs Act, 
1925, does not disqualify a councillor because 
he takes up an attitude with regard to the emplo- 
yees of the municipality which may conflict 
with the interest of the municipality in paying 
its employces as little as possible. He is 
precluded from taking up that attitude if 
while the financial interest of the municipality 
is affected he himself stands to gain er benefit 
by that action. 

M. M. NANDGAONKAR v. COLLECTOR, THANA. 
57 Bom.L.R.212. 


————§. 19. See MuNicraL Acr (Bo- 
ROUGES), 1025, 8. 28 (14). 57 Bom.L.R.421. 


-———§S,. 19A. See MUNICIPAL Acr (Bo- 
nouens), 1925, S. 28 (14). 57 Bom-L.R.421. 
23  (1Ad)—Bombay District 
Municipal Boroughs (Amending) Act (Bom. 
XXXV of 1954)—Bombay Municipal Boroughs 
(Amendment) Act (Bom. LIV of 1934)—Council- 
lors of borough municipality elected in June 
1951 for three years——President elected by reso- 
lı tion of municipality for the three years—Bom. 
Act XXXV of 1954, extending life of munici- 
pality to four yegrs, coming into force during 
president's term of office—Whether new prest- 
dent to be elected after expiration of period 
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MUNICIPAL ACT 
8. 23(1.4)—(Contd.) 


of term of ofjice of old president—Statutory 
uty wh cast upon Collector to chl eneeting 
new president—Expression 
“under this Act’ in second préciso to s. 19 
whether refers to amending Act XX¥VGof 1954. 

The councillors of a borough municipality 
were elected in June 1951 for a peridd of three 
years, which was the life of the municipality 
under s. 25(1) of the Bombay Municipal 
Boroughs Act, 1925. The opponent was elec- 
ted the president of the municipality and the 
resolution electing him specified the period of 
his office as three years, expiring on September 
21, 1954. By the Bombay District Municipal 
and Municipal Boroughs (Amending)® Act, 
1954, which came into force on May 11, 1954, 
the life of the municipality was statutorily 
exended from three years to four years. At 
the expiration of the period of term of offiée 
of the opponent, the Collector did not call a 
meeting of the councillors of the municipality 
for the election of a new president, on the 
ground thet the opponent’s term of office was 
automatically extended from three years to 
four years :— 

Held, that as the municipality had fixed the 
period of office of the opponent as a president 
for three years, on the expiry of this period, a 
new president had to be elected under s. 28(14 
of the Bombay Municipal Boroughs Act, 1925, 
and it was a statutory duty cast upon the 
Collector to call a meeting for the election of 
a president. 

ha expression “under this Act” referred to 
in the second proviso to $. 19 of the Bombay 
Municipal Boroughs Act, 1925, is not to the 
amending Act (Bom XXXV of 1954) but to 
the main Act (ie. Bom. Act XVII of 1925) 
and, therefore, the extension to which the 
second proviso refers must be under the main 
Act and not under the amending Act. There- 
fore the only extension that the second proviso 
can contemplate is the extension which the 
State Government can bring about by issuing 
an order under s. 25(7) of the main Act. 
B. G. CHAVAN 0. STATE OF BOMBAY. 
57 Bom.L.R.421. 


8S. 25(1). See Municrpau Act (Boro- 
vans), 1925, S. 28(14). 57 Bom.L.R.421. 


——S. 28 (1)(a). 
Boxroovueus), S. 12(2)(5). 


(BOROUGHS), 


See MUNIOTPAL ACT, 
57 Bom.L.R.212. 


———S. 32—Levy of special water rate--Pay- 
able from earliest day in the current official year. 
A borough municipality prepa an assess- 
ment list for the imposition of a special water 
rate for the year 1946-47. After the commence 
ment of the assessment year on April 1, 1946, 
it amended one of its rules which came into 
force on July 1, 1946, under which the 
assessee’s property became liable to the levy 
of special water rate. On March 24, 1947, 
the municipality issued a notice, under s. 82 
of the Bombay Municipal Boroughs Act, 1925, 
to the assessee for amendment of the assess- 
ment list. The notice was served on the asse- 
ssee on April 2, 1947. The asseasee made objec- 
tions, which were rejected by the munici 
on January 12, 1948. The municipality then 
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MUNICIPAL ACT (BOROUGHS,) 5. 32 
—({Contd.) 


called u the assessee to pay the special 
water hte from July 1, 1946, to March 81, 
1947 :-— 

Held, that tife assessee was not liable to pay 
the special &vater rate for the period from 
July 1, 194g, to March 81, 1947, because if the 
assessment was made before March 81, 1947, 
ki would have taken effect from July 1, 1946, 
which wa the earliest day in the current 
official year 1946-47, under s. 32 of the Bombay 
-Municipa Boroughs Act., 1925. 
ABMEDABAD Mon. CORPN. v. KULINSINE. 

57 Bom.L.R.259. 


e 
——_——S. 81—Assessment list—Notice to in- 
dividual when assessment ts increased. 

The Kalyan Borough Municipality prepared 
a tevised assessment list for the year 1949-50, 
in which it proposed to levy an enhanced 
house-tax at Rs. 688-3-0 on property belonging 
to the plaintiff. The municipality gave a 
public notice as well as an individual notice to 
the plaintiff about the revised assessment. 
The plantiff applied unsuccessfully to the 
standing committee of the municipality against 
the pro assessment, and next appealed 
to the Magistrate to revise the assessment. 
Puring the pendency of the appeal, the Munici- 

ublished, on March 81, 1950, its assess- 
ment list for the year 1950-51 , in which it 
assessed the plaintiff’s property at Rs. 688-3-0. 
The municipality gave a public notice of the 
assessment but gave no individual notice to 
the plaintiff about i® On July 8, 1950, the 
Magistrate decided the plaintiff's appeal redu- 
cing the assessment on his property to Rs. 
512-8-0 for the year 1949-50. On January 
16, 1951, the municipality served a notice on 
the plaintiff calling upon him to pay the 
‘assessment for the year 1950-51 as stated in 
the public notice. The plaintiff paid the 
assessment under protest and filed a suit claim- 
ing refund of Rs. 175-11-0 which was recovered 
from him in excess: 

Held, (1) that the assessment payable by the 
plaintiff for the year 1949-50 stood at Rs. 
512-8-0 as decided by the Magistrate; 

(2) that the demand to pay Rs. 688-8-0 
for the year 1950-51 was in excess of what he 
had paid for the year 1949-50 and was not 
sustainable as no individual notice was given 
to the plaintiff of the assessment for the year 
1950-51, as required by s. 80 of the Bombay 
Municipal Boroughs Act, 1926. 

KALYAN MUNICIPALITY 0. CHIMANLAL MOHAN- 
LAL. 57 Bom.L.R.501. 


MUNICIPAL ACT (BOROUGHS) 
(AMENDMENT) (Bom. LIV of 1954), 8. 3— 
Applicability of 3. 3 to proceedings in relation to 
election of president or vice-president pending in 
‘Court on date of amendment. 

Section 8 of the Bombay Municipal Boro- 
ughs (Amendment) Act, 1954, is applicable to 
cases of election of president or vice-president 
pending in Court on the date of the amendment 
made by the section. 

SHYABUDDINSAB MOHIDINSAB v. GADAG 
MUNICIPALITY. 57 Bom.L.R.(8.C.)671. 
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MUNICIPAL ACT (CORPORATION) 
(Bom, III of 1888). S. 260A(6). See MUNICIPAL 
Act (CORPORATION), §. 274 (1). 

57 Bom.L.R.278. 


———-—_S.274(1)}—Whether term “fittings” in 
expression “‘cisierns and fittings’ in 8. 274(1) 
means Chick in relation to cisterns or is used 
indepe. y of the word ‘‘cisterns’—Applica- 
bility of the doctrine of ejusdem generis— 
Construction. 

The words “cisterns” and “fittings” in the 
expression “‘cisterns and fittings” in s. 274{7) 
of the Bombay Municipal Corporation Act, 
are used independently of each ogher and that, 
therefore, the word “‘fittings’? must be given 
a meaning which is assigned to it by its 
definition in s. 260A (c) of the Act. 

Unless there is a genus or category, there is 
no room for the application of the ejusdem 
generis doctrine. e mention of a single spe- 
cies does not constitute a genus. 

STATE v. JAMNABAI Minas. 57 Bom.L.R.278. 


———_S. 390—Permission io work flour 
mill granted to accused under s. 390(1) of Act— 
Permission subsequently revoked by Commisstoner 
on ground that “mill was a nuisance to the loca- 
lity”’—Accused continuing to work mill and 
thereupon prosecuted for contravening 8. 390(1)— 
Accused not alleged to have infringed any condi- 
lions of permission granted to him or any provi- 
sion or regulation or by-laro under Act—Whether 
Commissioner competent to revoke permission— 
Accused whether had committed any offence in 
woking mill—Construction. 

The permission granted for the establishment 
of any factory under s. 390(/) of the Bombay 
Municipal Corporation Act can be revoked 
only in the circumstances mentioned in s. 
479(3) of the Act. Section 470(3) of the Act 
imposes limitations on the Commissioner’s 
powers and it is not open to him to cancel 
the permission granted by him, except on one 
or more of the unds mentioned therein. 

The words of s. 479(3) of the Act are general 
and are not restricted in their application 
only to permissions granted for the establish- 
ment of factories. Therefore s. 479(3) will 
also apply when the Commissioner proposes 
to revoke the permission granted by him for 
working a factory. 

The accused was granted permission under 
8. 890(Z) ef the Bombay Municipal Corporation 
Act to work a flour mill. Subsequently the 
Municipal Commissioner intimated to the 
accused that the permission granted to him to 
conduct the mill-had been revoked “as his 
mill was a nuisance to the locality” and asked 
him to stop the working of the mill forthwith. 
The accused, however, continued to work the 
mill and thereupon a complaint was filed 
against him under s. 471 of the Act for contra- 
vening s. 890(7) of the Act. The acccused 
contended that the Municipal Commissioner 
had no authority to revoke the permission 
granted to him as he had not i any of 
its conditions and that consequently he had 
not committed any offence. It was not alleged 

the accused that he had infringed or 
evaded, any of the conditions pf the permission 
granted to him or that he had been convicted 
of any infringement of any of the provisions 
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MUNICIPAL ACT 
S. 390—(Conid.) 


(CORPORATION), 


of the Bombay Municipal Corporation Act or 
of any regulation or by-law thereunder :— 

Held, that the Commissioner was not compe- 
tent to revoke the permission granted to the 
accused, and 

that the accused had not committed any 
offence in working the mill as the permission 
granted to him for its working had not been 
lawfully revoked. . 
Tas STATE V. IĪSMAILKHAN AHMEDEHAN. 

57 Bom.L.R.48. 


—————S. 479 (3). See Mumiorpan ACT 
(CORPORATION), 1888, S. 890. 
57 Bom.L.R.48. 


MUNICIPAL ACT (PROVINCIAL CORPO- 
RATIONS) (Bom. LIX of 1949), S. 186(1)(a) 
—Obstruction to bathi place—Individual 
obstruction not meani by section. 

The obstruction or stoppage or change 
contemplated by s. 186(1) (a) of the Bombay 
Provincial Municipal Corporations Act, 1949, 
is not in respect of an obsttuction caused 
to an individual. The section does not apply 
where there is no obstruction as such to a 
bathing place. 
STATE V. VISHWAS SHAMBHURAO. 

57 Bom.L.R.169. 


MUNICIPAL ACT (DISTRICT) (Bom. ILI of 
1901) 8. 59—Constitution of India, art. 
14—Imposition of octroi duty by municipality 
oe obtaining sanction of State Governmenit— 

ubsequent order passed by State Government 
preventing municipality from leoying such taw— 
Order whether void—Section 69 enabling State 
Government to pass special order in matter of 
imposition of tax by a municipality, whether 
ultra vires of art. 14 of Constitution—-Whether 
a constitutional enactment rendered unconstitu- 
tional because it gives an authority discretion 
capable of abuse. ! 

Section 59 of the Bombay District Municipal 
Act, 1901, which enables a special order to 
be passed by the State Government in the 
matter of imposition of a tax by a municipality, 
is not ultra vires of art. 14 of the Constitution 
of India. 

If an enactment is constitutional, it would 
not be rendered unconstitutional because it 
gives to an authority, which may ewen be an 
executive authority, discretion which is 
capable of abuse. There is: no presumption 
that when discretion is left to an executive 
authority, it will be abused. ; 
ANAND MUNICIPALITY 0. STATE OF BOMBAY. 

57 Bom.L.R.1088, 


————S. 65. See MUNICIPAL Act Ce 
1901, S. 86. 57 Bom.L.R.547, 


———S. 82. See Monicrear ACT, 
(Disraicr), 1901, S. 86. 57 Bom.L.R.547. 


————S. 86—Civil Procedure Gode (Act V of 
.1908), Sec. 115—Scope and ambit of appeal 
under s. 86—Whether open to party to raise 
question of validity and legality of taw in appeal 
under s. 86 of Act—Question about. validi 

of rate on and buildings whether can be 
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MUNICIPAL. ACT (DISTRICT), S. 86—: 
(Contd.) 


raised in objections under s. 65 of Act and in 
appeal under s..86—Meaning of ression 
“assessment” in Bombay trict Municipal 
Act, 1901—Whether question of jurisdiction not 
raised before Magistrate on and Sessions 
Judge in revision under $. 86 can be raised before 
High Court in revision. be 

An appeal under s. 86 of the Bombay 
District Municipal. Act, 1901, is dmfined to 
the valuation and assessment shown in the 
entry in the assessment list and to the tax i.e. 
the quantum of the sum claimed in the bill 
and to no other matters. It is, therefore, not 
open to a party to raise the question of the 
validity and the legality of a tax in arf appeal . 
under s. 86 of the Act. 

The question about the validity of a rate 
on lands and buildings cannat be raised in fhe 
objections under s. 65 of the Bombay District 
Municipal Act, 1901, and, therefore, in an 
appeal under s. 86 of the Act. The objections 
are confined to the valuation and assessment 
and not to the validity or legality of the tax. 

The word ‘‘assessment’’ as used in the various 
sections of the Bombay District Municipal 
Act, 1901, means the actual sum for which 
the tax-payer is liable and for which the bill is 
presented under s. 82 of the Act. e 

The opponents appealed under s. 86(1) of 
the Bombay District Municipa! Act, 1801, to 
the Magistrate, against the claims included in 
the bills presented by the municipality under 
s. 82 of the Act for the recovery of tax on 
lands and buildings and éhe sanitary cess. On 
the contentions of the opponents the Magistrate 
inter alia held that the bills issued by the 
municipality were not illegal, that the munici- 
pality compHed with the provisions of law 
with respect to the preparation of the assess- 
ment list of the house tax, but had not complied 
with the provisions of law with regard to the 
general sanitary cess. On revision to the 

ions Judge under s. 86(2) of the Act, the 
parties agreed that the Judge should give a 
decision on the validity of the bills presented 
under s, 82 of the Act, The Sessions Judge 
held that the bills did not comply with the 
requirements of s. 82 of the Act and were, 
therefore, invalid and directed the refund of 
the tax deposited in Court in pursuance of 
8. 86(1)(c) of the Act. The municipality 
applied in révision to the High Court contend- 
ing that the Magistrate and the Sessions Jud 
had acted in excess of their jurisdiction as the 
scope of the appeal and revision under s. 86 
of the Act was confined to the determination 
of the correctness of the valuation and the 
assessment. The opponents raised a prelimi- 
nary objection that as the question of jurisdic- 
tion was not raised either before the Magistrate 
or the Sessions Judge it could not be raised 
for the first time in the revision application 
to the High Court :— 
. Held, on the preliminary objection, that as 
the municipality had raised an important 


-question- of jurisdiction, it was open to the 


High Court to entertain their application even 
though the question of. j ion’ was not 
rained! either before the Magistrate or the 


Seasions Judge ; and ` 
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MUNICIPAL ACT (DISTRICT), 
—(Contd.) 


that as the scope of matters to be dealt with 
in appedl únder s. 86 of the Bombay District 
Municipal Act, 1901, was limited to the 
propriety, of tHe valuation and the assessment 
as stated.n ghe entry in the assessment list or 
to the quantum of the amount claimed as tax 
in the bill fpresented under s. 82 of the Act, 
¢the Sessions Judge was wrong in dismissing the 
revision pplication on the ground that the 
bills did not conform to the statutory require- 
ments of $. 82 of the Act. 
AMTKLESHWAR MUNICIPALITY 0. CHHOTALAL. 

57 Bom.L.R.547. 


S. 86 


—_"-s. 86A. See 
(District), 1901, S. 86. 


NECESSITY PRINCIPLE, meaning of. 
A rinciple underlying the provisions of 
8. 89 of the Evidence Act, 1872, is sometimes 
described as the ‘necessity principle.” If a 
party is in possession of a document, or it is 
shown that the document is in his power, and 
despite the notice given to him to produce that 
document he refuses to produce that document, 
law provides that the conduct of the party 
justifies an inference being drawn against him, 
and in that sense the principle of necessity is 
oked and Courts are authorised to assume 
that the document which has not been produced 
must have been properly attested, stamped and 
executed in the manner required by law. 
While conside the presumption which 
arises under 8. 89, it may be relevant to remem- 
ber that once a presumption is drawn under 
8. 89, it cannot be easily rebutted by the 
production of the original document at a later 
stage. 
KASHIBAI MARTAND V. VINAYAK GANESH 
57 Bom. L.R.918. 


NEGOTIABLE INSTRUMENTS ACT 
(XXVI of 1881), S. 26. See COMPANIES 
ACT, 1918, 8. 89. 57 Bom.L.R.(O.C.J.)1039. 


Mounicrrau Act, 
57 Bom.L.R.547. 


S, 27. See Companres Act, 1913, 
S. 89. 57 Bom. L.R.(Q.G.J.)1039. 


8, 32—Hundi—Third person getti 
possession of hundi—Payment by drawee to su 
third person—No acceptance of hundi by drawee 
Sut by p payee to recover hundi amount from 
drawee—Ack nowledgment of hundi—When can 
such acknow “amount to acceptance. 

The plaintiff was the payee of a hundi which 
was sent by post to him from Basara. The 
hundi got into the hands of a third person, 
who obtained pay ent of the hundi from the 
drawee. In a suit by the plaintiff to recover 
the amount of the hundi from the drawee :— 

eHeid, that as there was no acceptance of the 
hundi the drawee was not liable at the suit of 
the plaintiff under s. 82 of the Negotiable 
Instruments Act, 1881. 

Under s. 82 of the Negotiable Instruments 
Act, 1881, the liability of the drawee arises only 
when he ts the bill. There is no provision 
in the Act that the drawee is as such liable 
on the instrument, the only exception being 
ander s. 81 in the case of a drawee of a cheque 
having sufficient funds of the customer in 
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NEGOTIABLE INSTRUMENTS ACT, 
S. 27—(Contd.) 


his hands, and even then the liability is only 
towards the drawer and not the payee. 
Section 61 of the Negotiable Instruments Act 
provides for presentment for acceptance only 
when the bill is pay yable after sight, and not 
when it is payable on demand. In a bill 
payable after sight, there are two distinct 
bar first when it is presented for acceptance, 
later when it is presented for pa 
Section 61 deals with the former, ond s, 64 
with the latter. When, however, the bill is 
payable on demand, both the stages synchro- 
nise, and there is only one presentment, which 


is both for acceptance and payment, When 
the bill is paid, tt involves an acceptance ; 
but when it is not paid, it is really dishonoured 


for non-acceptance. Whether the bill is 
payable after sight, or at sight or on demand, 
acceptance by the drawee is necessary before 
he can be fixed with liability on it. It is 
acceptance that establishes privity on the 
instrument between the payee and the drawee. 
Unless there is such acceptance, no action on 
the bill is maintainable by the payee against 
the drawee. 

What is sufficient for fixing the liability 
under s. 82 is the acceptance by the drawee of 
the instrument and not an acknowledgment of 
liability. As the law prescribes no particular 
Smi for acceptance, there can be no diffculty 


an acknowl ent as an 
Aoceptane ut such acknowledgment must 
satisfy the uirements of s. 7, ie. it must 


appear on the bill and be signed by the drawee. 
JAGJIVAN MAVJI D. RancHHODDAS. 
57 Bom.L.R.(8.C.)17. 


——S8. 61, 64. 

Section 6l of the Negotiable Instruments 
Act provides for presentment for acceptance 
only when the bill is payable after sight, and 
not when it is payable on demand. In a bill 
payable after ht, there are two distinct 
stages, first when it is presented for acceptance, 
and later when it is presented for payment. 
Section 61 deals with the former, and s. 64 
with the latter. When, however, the bill is 
payable on demand, both the stages synchronise 
and there is only one presentment, which is 
both for acceptance and payment. When the 
bill is pgid, it involves an tance; but 
when it is not paid, it is really dishonoured for 
non-acceptance. Whether the bill is payable 
after sight, or at sight or on demand, acceptance 
by the drawee is n before he can be 
fixed with liability on it. It is acceptance 
that establishes privity on the instrument 
between the payee and drawee. Unless 
there is such acceptance, no action on the 
bill is maintainable by the payee against 
the drawee. 

JAGJIVAN MAVJI v. RANCHHODDAS. 
57 Bom. L-R (S.G.)17. 


OBSCENITY, test of. 

The test of obscenity is whether the tendency 
of the matter charged as obscenity is to 
deprave and corrupt whose minds are open 
to such immoral influences, and into whose 
hands a publication of this sort may fall. 
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OBSCENITY-—(Contd.) 


In applying the test, one has also to consider 
the effect which the book would produce on 
an ordinary average person, and not on a 
person with depraved mentality. In consider- 
ing whether a publication is obscene, the class 
of persons who are likely to read such a publica- 
tion, must also be taken into consideration. 

A publication cannot be said to be obscene 
merely because it deals frankly with sex matters, 
provided that the language used is not such 
us to excite sensual feelings or give rise to 
thoughts of lust. 

A book whigh is intended to give advice to 
married people on how to regulate the sexual 
side of their lives, that is to say, with a view 
to promoting their health and mutual happiness 
and which is written in fairly plain language 
in order to be understood, cannot be said to 
be obscene, inerely because such a book might ; 
fall into wrong hands. 

STATE v. GIRDHARLAL POPATLAL. 
57 Bom.L.R.952. i 


| 


PARSI MARRIAGE AND DIVORCE ACT 
(LII of 1936), S. 40(1)}—Decree for divorce 
obtained by husband against wife on ground of 
desertion—Application by wife for permanent 
alimony—Maintainability of application. 

The word ‘decree’ used in s. 40(1) of the 
Parsi Marriage and Divorce Act, 1086, includes 
a decree obtained by the husband against bis 
wife on the ground that she has deserted him. 
Therefore under s. 40(1) of the Act it is open 
to the Court lo award alimony even to a 
guilty or defaulting wife in a decree obtained 
y the husband against the wife. 

Section 40(/) of the Parsi Marriage and 
Divoree Act, 1086, applies to all decree which 
may be passed under this Act. Whether or 
not in respect of any particular decree relief 
by way of permancnt alimony could be granted 
to the guilty wife is a matter to be considered 
on the merits by the Court that is moved 
under s. 40(7) of the Act. 

Hormussi KaLarest V. DINBAI KALAPRSI. 
57 Bom.L.R.791, 


PARTNER in an unregistered firm, 
liability to assessment. 

A partner of an unregistered firm can be 
assessed to tax on his share of profits in the 
firm although the firm has not beet assessed 
to tax. 

The Indian Income-tax Act, 1922. gives 
an option to the Income-tax authorities either 
to assess the unregistered firm and then 
proceed to assess each individual partner of 
that firm or not to assess the unregistered 
firm at all but to assess each individual partner 
and his share of the profit in the firm for his 
assessment. But the choice must be carefully 
exercised by the department so as not In any 
way to prejudice the assessee or to deprive him 
of the right or add to the burden of tax which 
he has to pay. 

J. C. THARKAR v. Com. I. T. 
57 Bom.L.R.464. 


PARTNERSHIP ACT (IX of 1932), S. 4. 
See Incosre-rax Act, S. 10(1)(2). 
57 Bom.L.R.121. 
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PARTNERSHIP ACT, S. 28. See Civit 
Procepure Cope, 1908, O. XXI, R. 50(2). 
57 Bom.L.R.950. 


a 
PARTNERSHIP, distinguished from 
company. ` 
A partnership is merely an association of 
persons for carrying on the busines#ofpartner- 
ship, and in Jaw the firm name is a eqnpendious 
method of describing the partners. Such, 
however, is not the case of a com which 
stands as a separate juristic entity" distinct 
from the sharehoders. 
Bacana Guzpar t. Coan. I. T. B'pay? 
57 Bom.L.R.(S.C.)612 
on appeal from 54 Bom.L.R.595, 
a 
PAYMENT OF WAGES ACT (IV of 1936), 
S. 2(vt). 
The word ‘payable’ in the definition of 
‘wages’ in 8. toi) of the Payment of Wages 


' Act, 1986, includes all sums payable, whether 


under a contract or under an award of the 
Industrial Court or under the terms of a 
statute, like s. 25F(b) of the Industrial Disputes 
Nct, 1947, or for the matter of that, in any 
other manner. 
A. V. DIVEKAR v. A. K. SHAH. 
57 Bom.L.R.1074, 


————S. 3—Factories ict (LXII of 1948% 
Secs. 2 (n), 7(5)—‘Employer” whether means 
person responsible for payment of wages when 
wages accrue or when application for wages 
made—Construction. 

The expression “employer” in s. 8 of the 
Payment of Wages Act, 1936, means the person 
who is the employer at the date when the 
application for wages was filed under s. 15(2) 
of the Act. 

The material date to consider is not who 
was responsible for payment of wages when 
the wages accrued, but the material date to 
consider is who was the person responsible for 
the payment of wages at the date when the 
application is made. 

ANPAT LAXMAN vt. LIONEL HOLLAND. 

57 Bom.L.R.405, 


————S. 15—Indusirial Disputes Act (XIV 
of 1947), Sec. 25F (b)—Reir compensa- 
tion payable under 8. 25F (b) of Industrial 
Disputes Act whether wages under Payment of 
Wages Aci—Reirenchment compensation whether 
remuneration payable to employees under 
Payment of Wages Act—Connotation of word 
‘payable’ in 8. 2(vi) of Act—Whether s. 15 of 
Act limits jurisdiction of Authority to entertain 
only admitted claims—JInterpretation cf statute— 
Statute defining terms in first part of definition and 
including other things in later part of definition— 
Whether what ts included in later part could be 
included in first part of definition. . 
Retrenchment compensation payable to the 
employees under s. 25F (b) of the Industrial 
Disputes Act, 1947, are sums payable to the 
employees on the termination of their services, 
therefore ‘wages’ within the meaning of 
the definition of that expression in s, 2(vi) of 
the Payment of Wages Act, 1986. 
The sums payable to the employees under 
s. 25F(b) of the Industrial Disputes Act, 1947% 
are also remuneration payable to the employees, 
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PAYMENT OF WAGES ACT, S. 15— 
(Contd.) 


and therefore ‘wages’ as defined in the Payment 
of W: Act, 1986. 
The word ‘payable’ in the definition of 
wages’ in s. (vi) of the Payment of Wages 
Act, 1986, includes all sums payable, whether 
under a° cfatract or under an award of the 
Industrial, Court, or under the terms of a 
statute, like s. 25F(b) of the Industrial Disputes 
$ Act, 10. or for the matter of that, in any 
other er. 


6. 


Section 15 of the Payment of Wages Act, 
1986, does not limit the jurisdiction of the 
Authority under tbe Act to entertain admitted 
claims arising out of deductions from wages 
or dejay in payment of wages. 

Whenever a Legislature proceeds to define a 
particular term and to say later on that that 
term includes some things, the part ofthe de- 
finition which says that the term includes 
other things is to prevent any agitation of the 
question whether what is included in that part 
could be includedsin the first part. 

A. D. Divexar v. A. K. SHAT. 
57 Bom.L.R.1074. 


———§. 15—Authority under the Act— 
Jurisdiction to decide disputes about wages. 

Respondent No. 2 was employed by the 
Central Railway Administration as a carpenter 
@n daily wages and treated as a daily rated 
casual labourer. Subsequently the Admini- 
stration introduced a scheme which created a 
cadre of skilled labourers on the scale of monthly 
rates of pay and admitted to it only those who 
passed a test. Respondent No. 2 did not 
pass the test and tontinued to serve as an 
employee on daily wages and was regularly 
paid his wages as such. He applied to the 
Authority under the Payment of Wages Act, 
1986, to recover the additional amount of 
wages that would have become payable to him 


had he been taken up on the cadre of monthly 
tated employees, complaining that he was 
wrongly not treated os such by the Adminis- 


tration :— 

Held, by Sinha J. (Bose and Venkatarama 
Ayyar, JJ. agreeing, and Jagannadhadas J. 
dissenting) that the dispute of the nature in- 
volved in the case did not fall within the 
purview of the Payment of Wages Act, and 
that the Authority under the Act had no 
jurisdiction to decide it. 

A. V. D’costa v. PATEL. 
57 Bom.L.R.(S.C.)738. 


————S. 15. See BOMBAY SHOPS AND 
ESTABLISHMENTS Act, 1948, S. 70. 
57 Bom.L.R.1035. 


————S, 15(2). See PAYMENT or WAGES 
Act, 1986, S. 38. 57 Bom.L.R.405. 


———S, 16. See Bomsay SHOPS AND 
aTaABLisHMENTs Act, 1948, S. 70. 
57 Bom.L.R.1035. 


—————S, 17(1)(a)—Award by Authority— 
Employer—Right of appeal. 

Under s. 17(1)(a) of the Payment of Wages 
Act, 1986, the employer gets a right of appeal 
only if the order of the Authority under the 
Act awards payment of an amount of Rs. 800 

«or more in of a single individual worker. 
The right does not exist if the order awards 


GENERAL INDEX. 


, 





1229 


PAYMENT OF WAGES ACT, S. 
—(Contd.) 
a sum exceeding Rs. 300 collectively to an 
unpaid group of workers, every one of whom 
ts an amount under Rs. 800. 
Tatar PANDU v. WESTERN RAILWAY. 
57 Bom.L.R.399, 


17 


| PENAL CODE (Act XLV of 1860), S. 34. 


Tt is the essence of s. 84 of the Indian Penal 
Code, 1860, that the person must be physically 
resent at the actual commission of the crime. 
e need not be present in the actual room; be 
oan, for instance, stand guard by a gate outside 
ready to warn his companiqns about any 
approach of danger or wait in a car on a nearby 
road to facilitate their escape, but he must be 
physically present at the scene of the occur- 
rance and must actually participate in the 
commission of the offence some way or 
other at the time the crime is actually being 

committed. 
SHREEKANTIAW RAMAYYA U. STATE OF BOMBAY. 
57 Bom.L.R.(8.C.)632. 


————S. 409—Prevention of Corruption 
Act (II of 1947), Sec. 5(2)(4)—General Clauses 
Act (X of 1897), Sec. 26—Public seroant— 
Talati—Criminal breach of trust—Prosecution 
under s. 409, Indian Penal Code—Absence of 
sanction to prosecute—Whether prosecution 
valid—Repeal of Act—Implied repeal of Act. 

In the case of a criminal breach of trust by 
a public servant, it is open to the prosecution 
to launch prosecution either under s. 409 of 
the Indian Penal Code, 1860, or under 8.5(2) 
of the Prevention of Corruption Act, 1947, 
even before the amendment of the latter Act in 
1952. If the prosecution is launched under 
3. 409 of the Indian Penal Code and ifthe status 
of the accused is such that no sanction is re- 
quired under the provisions of the Criminal 
Procedure Code, 1898, the prosecution is 
good and the conviction is proper, in absence 
of sanction, notwithstanding the fact that if 
the prosecution had been launched under 
s. 5(2) of the Prevention of Corruption Act, 
a sanction would have been necessary. 

Section 26 of the General Clause Act, 1897, 
only applies when an act or omission is con- 
stituted an offence by two or more different 
enactments. It has no application when an 
act or omission is constituted an offence under 
the same enactinent and the same act or omi- 
ssion i constituted a different offence also 
under the same enactment. It makes no 
difference to the application of the section that 
the procedure laid down in the two enactments 
with regard to the prosecution of the offender 
is different or even if different sentences are 
provided under the two enactments. 

The Prevention of Corruption Act does not 
expressly or by implication repeal the provi- 
sions of the Indian Penal Code. 

The Court never looks with favour upon the 
suggestion that there is an implied repeal. 
The inclination of the Court will always be 
against the repeal of an earlier statute when the 

islature has not expressly done so. 
ection 409 of the Indian Penal Code is 
not by the provisions of the Preven- 
tion of Corrution Act. 
STATE V. PANDURANG BAB o. 
57 Bom.L.R.(F.B.}868, 
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See BOMBAY SALES 
57 Bom.L.R.1056. 


PENAL CODE S. 471. 
Tax Act, 1953. 


POST OFFICE, Constituted agent of the 
Court. 

Rule 4 of the Bombay Agricultural Debtors 
Relief Rules, 1947, constitutes a clear autho- 
rity to the applicant to present an applica- 
tion through registered post, and inasmuch 
as the applicant is authorised to exercise that 
particular mode of presentation, the post 
office is constituted the agent of the Court 
and the post office receives the application 
from the applicant on behalf of Court. 
HANGAMABAI V. ZAMSING DEOSING. 

57 Bom.L.R.(F.B.)875. 


PRACTICE (Griminal)—Sentence—En- 
hancement of—Cases where merits demand 
sentence of death—Whether sentence of death 
in such cases could be commuted to lesser 
sentence on ground that accused had remained 
under sentence of death for a year or more— 
Sentence of death previously passed in case 
where re-irial ordered whether an extenuating 
circumstance—Trial Courts discretion to 

sentence whether can be interfered with 
Tu appellate Court. 

In cases where merits demand a sentence 
of death, the mere fact that the accused had 
remained under a sentence of death for a 
year or more would not be a good ground for 
commuting the sentence of death to a lesser 
sentence. 

In a case of a calculated, cold-blooded, 
ghastly murder, it is obligatory upon a Sessions 
Judge to pass a sentence of death upon the 
accused in the absence of any extenuati 
circumstances connected with the murder. 
A sentence of death previously passed in a 
case in which a re-trial has been ordered is 
a circumstance extraneous to the crime of 
murder. It cannot in any manner be said 
to be one of the circumstances of the case 
and cannot, therefore, be considered an 
extenuating circumstance. ` 

The passing of sentence is a matter for the 
discretion of the trial Court and the appellate 
Court will not interfere with the said discretion 
except in very rare cases where it is satisfied 
that the trial Court has exercised its discretion 
improperly. That an appellate Court would 
have im d a higher sentence if itehad tried 
the case itself is wholly immaterialon a question 
of enhancement of sentence. The usual rule 
is that an appellate Court will not superimpose 
its own discretion upon the discretion of the 
trial Court, except in most exceptional cases. 
STATE V. LACHMAN KEVALRAM AHUJA. 

57 Bom.L.R.777. 


PRACTICE, Payment of Wages Act. 
As a matter of practice all decisions under 

the Payment of Wages Act must be cha 

if at all under art. 227 of the Constitution 

of India. 

C. T, DARU v. AHMEDABAD SPG. & Mre. Co. 

Lrp. 57 Borm.L.R.887, 


PRESIDENCY TOWNS INSOLVENCY 
ACT (LI of 1909), S. 9(b)—Insolvent giving 
on ‘lease’ his machinery on monthly tenancy 
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PRESIDENCY-TOWNS INSOLVENQY 


ACT, 8. 9—-(Conid.) 


and lessee entering into possession, and using 
machinery—Whether such transaction Bnatitutes 
transfer of insolvent’s property phin 8. 9(b}— 
What constitutes transfer under $. 9(b} -Whether 
3. 67 subject to 8. 51—Scheme of ss.land 66. 

What s. 9(b) of the Presidency-towns Insol- 
vency Act, 1909, requires is that interest 
in the property must be transfe 
insolvent. That interest may no 
enough to constitute all the rights of ownership, 
that interest may be less t tĦe totality 
of rights which constitute ownership, but @o 
long as the insolvent deprives himself of certain 
rights or interests in his own propery and 
transfers those rights and interests to someone 
else, the transaction constitutes a transfer 
which falls within s. 9(b) of the Act. 

By an ment the insolvent gave pn 
enue? pare e machinery to the lessees on a 
monthly tenancy and the lessees agreed to pay 
per month a specified rent. The lesser agreed 
not to demand possession of the property so 
long as the lessees carried out the conditions 
ofthe agreement. Pursuant to this agreement 
the lessees went into possession and used the 
machinery. Ou the question whether this 
transaction constituted a transfer of the 
insolvent’s property or any part thereof withjn 
the meaning of s. 9(8) of the Presidency- 
Insolvency Act, 1909 :— 

Held, that as with regard to certain import- 
ant indicia of o the lessees had an 
interest in the property and had rights in the 

roperty, the transaction, constituted a transfer 
y the insolvent of interest in his property to 
the lessees. 

Section 57 of the Presidency-towns Insolvency 
Act, 1909, is subject to s. 51 of the Act. 

No transaction can be considered a bona fide 
transaction which itself constitutes an act 
of insolvency. If the transfer constitutes an 
act of insolvency, it is liable to be avoided by 
the Official Assignee, and if it is liable to be 
avoided by the Official Aasignee, s. 57 of the 
Act in terms excludes such a transaction from 
its protection. 

he contracts which the Court can cancel 
under s. 65 of the Presidency-towns Insolvency 
Act, 1909, are contracts which were valid 
when they were made by the insolvent. 

Whereas under s. 61 of the Act what the 
Official Assignee has to satisfy the Court is that 
by reason of his superior title the transfer 
made by the insolvent was void, under s. 65 of 
the Act the Official Assignee is not relying upon 
his superior title, but on the contrary he 
accepts the position that the insolvent had 
the right to enter into the contract but because 
of the nature of the contract he does not wish 
to be bound any longer by it. 

M. S. KUMAR & Co. 0. OFFICIAL ASSIGNEE. 
57 Bom.L.R.(O.C.J.)979. 


————Ss. 51, 65. 

The contracts which the Court can cancel 
under s. 65 of the Presidency-towns Insolvency 
Act, 1909, are contracts which were valid 
when they were made by the insolvent. 

Whereas under s. 51 of the Act what the 
Official Assignee has to satisfy the Court is that 
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by reason of his superior title the transfer made 
by the® insolvent was void, under s. 65 of 
the Act the cial Assignee is not relying 


upon mhin or title, but on the contrary he 
ts 


INSOLVENCY 


accep sition that the insolvent had the 

right to enter into the contract but because 

of the na cot the contract he does not wish 
Í to be bo any longer by it. 

M.S.K Co. v. OFFICIAL ASSIGNEE. 


57 Bom.L.R.(O.C.J.)979. 
e 
PRESS (OBJECTIONABLE MATTER) 
ACT (LVI of 1951), S. 3(vi}—‘Obdscene,” 
defingion of—Test of obscenity—Whether pub- 
lication dealing frankly with sex-matters can pe 
said to be obscene—Publication intended to 
advice to married people on how to regulate th eit 
sexual life whether obscene merely because it 
may J fall into wrong hands. 
he test of obscenity is whether the tendency 
of the matter charged as obscenity is to 
deprave and corrupt those whose minds are 
open to such immoral influences, and into whose 
hands a publication of this sort may fall. 

In applying the test, one has also to consider 
the effect which the book would produce on 
an ordinary averge person, and not on a person 
with depraved, mentality, In ‘considering 

hether a publication is obscene, the class of 
persons who are likely to read such a publica- 
tion, must also be en into consideration. 

ublication cannot be said to be obscene 
merely because it deals frankly with sex matters, 
provided that the used is not such 
as to excite sens eelings or give rise to 
thoughts of lust. 

Bea a which is intended to give advice to 

ple on how to regulate the sexual 
didec OF their lives, that is to say, with a view 
to promoting their health and mutual ha 
ness and which is written in fairly ai 
language in order to be understood, cannot be 
said to be obscene, merely because such a book 
might fall into wrong hands, 
STATE 0. GDHARLAL POPATLAL. 
57 Bom.L.R.952. 


PREVENTION OF CORRUPTION ACT 
(II of 1947), S. 5.2)(4). See PENAL CODE, 
1860, S. 409. 
STATE V. PANDURANG BABURAO, 

57 Bom.L.R. (F. B.)868. 


PROBATE COURT, whether Judgment of 
civil Court binding on. 
A decision as to the proof of a will given by 
a civil Court can under no circumstances 
operate as res judicata in probate proceedings 
taken out in the Probate Court. 
Iv`a civil suit the Court is only concerned 
evith deciding the rights between parties. Ina 
Probate Court the position is entirely different. 
The Probate Court is a Court of conscience 
and it does not decide rights between parties, 
but it has to deliver a judgment which would 
become a judgment in rem binding notonly the 
-parties-before it but the whole world. 
The Probate Court has to apply its own mind 
and satisfy its own conscience that the will or 
¢-codicil put forward as the last will or codicil 
of the deceased is his last will or codicil. It 
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must be satisfied as to the condition of the 
deceased and as to the testamentary capacity 
of the deceased. Such satisfaction cannot be 
influenced or affected by the cecision of a 
civil Court although the issue raised was 
identical. 
JERBANOO RusTomJI 0. POOTLAMAL. 

57 Bom.L.R. 884. 


PUBLIG SERVANT, delegation of au- 
thority. 

A complaint in writing by the public servant 
concerned is a condition precedgnt to the cog- 
nigance being taken by a Magistrate of an 
offence mentioned in 8, 105()(a) of the Criminal 
Procedure Code, 1898, and that condition must 
be strictly complied with. A complaint not 
by the public servant concerned or by some 

ublic servant to whom he is suborcinate, 
ut by a person who is merely authorised in 
‘to file a complaint in his own name is 
not a good substitute for the requisite complaint 
so asto confer jurisdiction upon the Magistrate. 
Section 195 of the Code does not permit any 
delegation of authority by the public servant 
concerned. 
KRISHNA TUKARAM 0. 
MINISTER. 


SECRETARY, CHIEF 
57 Bom.L.R.151. 


REGISTRAR TRADE MARKS, 
cretion of. 

There is no absolute right in ay. one to 
obtain the registration of a trade Even 
though his application may not fall within the 
prohibition of s. 8 ors. 10 ofthe Trade Marks 
Act, 1940, there is no right in the applicant to 
get the trade mark registered. 

Section 14 of the e Marks Act confers 
a wide discretion upon the Registrar of Trade 

registration or to register 
subject to limitation, which discretion is not 
limited or confined in any way by the provisions 
of s. 8 of s. 10. In other words, there is no 
obligation upon the Registrar to register a 
trade mark because the prohibitions contained 
in s. 8 or s. 10 do not apply to the particular 
application. 

The effect of as. 8, 10 and 14 is that if s. 8 
or s. 10 is applicable, the Registrar has no 
discretion at he must refuse registration. 
Even though the case may not fall within 
the ambit of s. 8 or s. 10, he has discretion 
under s. 14 even so not to register the - trade 
‘mark. 

The phrase Bape ad to the provisions of 
this Act” in s. 14 means subject to the 
provisions of as. 8 een 10. Therefore it is 
not open to the Registrar to exercise his dis- 
cretion in favour of the applicant if s. 8 or 
s. 10 militates against the exercise of that 
discretion. To that extent his discretion 
has been controlled by the Legislature by 8. 8 
: egislature does not lay 
down that if, for instance, a trade mark is not 
likely to deceive or cause confusion, whether 
the case falls under s. 8 or s. 10, the trade 
mark must necessarily be registered, by the 
Registrar under's. 14. 

The discretion conferred by s. 14 upon the 
Registrar is a very wide discretion. The 
Court will not interfere with the exercise of 


dis- 
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that discretion unless the Court is satisfied that 
the Registrar was clearly wrong or patently 
in error. In deciding what are the principles 
upon which discretion should be exercised it 
would not be right totally to exclude equitable 
principles. 
Manomsep Oowrr v. S. M. Nooruppin. 

57 Bom.L.R.(0.G.J.)1006. 


REGISTRATION ACT (XVI of 1908), 8. 58. 
Whenever a certified copy of a registered 
document bearing endorsements made under 
s. 58 of the Indian Registration Act, 1908, is 
produced before a Court, s. 60(2) of the Act 
authorises an inference to be drawn that the 
facts mentioned in the endorsements have 
occurred as therein mentioned. This is a 
presumption or inference authroised by the 
provisions of s. 60(2) of the Indian Registration 
Act and it need not be connected or confused 
with a presumption or inference that may arise 
under s. 90 of the Indian Evidence Act, 1872. 
The provisions of s. 90 do not apply to a copy 
of the original document and it would make no 
difference to the said position that the copy 
in question is a certifled copy of a registered 
document. Section 90 refers to a document 
and in the context it must mean the original 
document and not its copy, however e. 
Kasnipat MARTAND 0. VINAYAK GANESH. 
57 Bom.L.R.918. 


S. 59. See REGISTRATION ACT, 1908, 
S. 58. 57 Bom.L.R.918. 
————S. 60. See REGISTRATION Act, 1908, 
S. 58. 57 Bom.L.R.918 


RES JUDICATA. 

A decision as to the proof of a will given 
by a civil Court can under no circumstances 
operate as res judicata in probate proceedings 
taken out in the Probate Court. 

JerBaNoo RUSTOMJI v. POOTLAMAI. 
57 Bom.L.R.§84. 


RES JUDICATA, Plea of. 

Ina joint Hindu family consisting of six 
brothers five brothers filed a suit against the 
sixth brother in 1945 asking for severance of 
the joint family and partition of its property, 
portions of which were employed in, several 
businesses belonging to the family. The 
suit ended in a compromise decree ordering 

rtition and the taking of accounts of the 

usinesses from 1942 up to March 81, 1948. 
In 1949 the sixth brother (plaintiff) filed 
another suit for partition of the profits made 
by two of his brothers (defendants Nos. 1 and 
2) by carrying on one of the businesses of the 
family (viz. motor bus service business) b; 
using buses of the family subsequent to Mare. 
81, 1946. A question having arisen whether 
the second suit was barred by res judicata :— 

Held, (1) that upon a fair reading of the 
compromise decree the parties had agreed to 
continue the taking of all accounts up to March 
31,1946? and had closed the door to re-opening 
them beyond that date; 

(2) that the tfue effect of the compromise 
was that the plaintiff abandoned the right to 


account after the crucial date and the status 
of the parties thereafter changed into one of 
tenants-in-common ; e 

(3) that the compromise clpsed once for 
all the controversy about taking any, account 
ofthe joint family businesses includimg the motor 
business after March 31, 1946, and the plaintiff 
was bound by the terms of the cpmpromise 
and the consent decree following pon it; 

(4) that as the compromise was n tiated 
by fraud, misrepresentation, misunderstanding 
or mistake, the decree ‘passed thereofi had the 
binding force of res judicata. °: 
SHANKAR SITARAM V. BALKRISHNA. 

57 Bom.L.RA(QC.)fi. 


The plea of want of jurisdiction of the Court 
passing the decree cannot be entertained at 
a later stage of execution proceedings if ft 
was not raised in the earlier stage when an 
altogether different point was taken and 
decided. 5 
UsHADEVI BALWANT v. DEVIDAS SHRIDHAR. 

57 Bom.L.R.275 


REVENUE AUTHORITIES, right to sell 
property. 

Once a valid order of attachment has been 
made by a civil Court, the revenue authorit® 
has no right to sell the property in enforcement 
ofits own attachment so long as the attachment 
of the civil Court continues. unless a case 
falls under s. 11 of the Bombay City Land 
Revenue Act, 1876. The property must be 
sold by the Court and ittis only in execution 
proceedings in the civil Court that the question 
of the right of the State to claim its debts in 
priority to those of the judgment-creditor can 
arise and can be decided and determined. 
Bank OF INDIA v. BOWMAN. 

57 Bom.L.R.(O.C.J.)345. 


REVENUE RECOVERY ACT (J of 1890),S.5. 
The expression ‘recoverable’ in s. 5 of the 
Revenue Recovery Act, 1890, means the right 
to recover. Whether the right to recover a 
sum arises out of statute or out of contract, 
s. 5 of the Act is equally applicable. 
BANK OF INDIA v. BOWMAN. 
, 57 Bom. L.R. (0.C.J.)345. 
RIGHTS, of a transferee from subject, 
distinguished from rights of a grantee from 
the Crown. : 
Whereas the transferee from a subject 
acquires, unless the contrary appears, all the 
rights which the transferee has in the property, 
as enacted in s. 8 of the Transfer of Property 
Act, 1882, a grantee from the Crown gets only 
what is granted by the deed, and nothing 
asses by implication. But when the grant 
is embodied in a deed the question ultimately 
reduces itself to a determination of what 
was granted thereunder. What the Court has 
to do is to ascertain the intention of the 
grantor from the words of the document and 
as the same words cannot be suscep- 
tible of two different meanings, it makes no 
difference whether they occur in a grant from, 
the Crown or by the subject. If the words 


1955.] 


RIGHTS—(Conid.) 


used in a grant by the subject would be effective 
to ap interest, then those words must 
equatly'be effective to pass the same interest 
when they ocgur in a Crown grant. 

CoLttecepR oF Bosmay vu. NUSSERWANJI 
Misrar.* @ 


SEA CU 


OMS ACT (VIII of 1948), S. 167 
fis). See 


cCome-Tax Acr, 1922, S. 10(2) (xv). 
57 Bom.L.R.485. 


SELF-ACQUISITION, burden of proof 
M% Hindu law. 

When`a property is found to have been in 
the possession of a family from time immemo- 
rial, it is not unreasonable to presume that it 
is ancestral and to throw the burden on the 
party pleading self-acquisition to establish it. 

é Whether the evidence adduced by the plain- 
tiff was sufficient to shift the burden which 
initially rested on him of establishing that 
there was adequatg nucleus out of w. the 
acquisitions could have been made is one of 
fact depending on the nature and the extent of 
the nucleus. The important thing to consider 
is the income which the nucleus yields. A 
building in the occupation of the members 
of a family and yie no income could not 

e a nuckus out of which acquisitions could 

made, even though it might be of consider- 
able value. On the other hand, a running 
business in which the capital invested is com- 
paratively small might conceivably produce 
substantial income, which may well form the 
foundation. of the subsequent acquisitions. 
SHRINIVAS KRIBHARAO v. NARAYAN DEVII. 
57 Bom.L.R.(S.C.)678. 


SENTENCE, enhancement of. 

The passing of sentence is a matter for the 
discretion of the trial Court and the appellate 
Court will not interfere with the said discretion 
except in very rare cases where it is satisfied 
that the trial Court has exercised its discre- 
tion improperly. That an appellate Court 
would have imposed a higher sentence if it 
had tried the case itself is wholly immaterial 
on a question of enhancement of sentence. 
The usual rule is that an appellate Court will 
not superimpose its own discretion upon the 
discretion of the trial Court, except in most 
exceptional cases. 

STATE v. LACHMAN KEVALRAM AHUJA. 
57 Bom.L.R.777, 


—————of death 
In cases where merits demand a sentence of 
death, the mere fact that the accused had 
remained under a sentence of death for a year 
or more would not be a good ground for com- 
muting the sentence of death to a lesser sen- 
dence. : 
Tn a gross case of a calculated, cold-blooded, 
hastly murder, it is obligatory upon a Sessions 
udge to pass a sentence of death upon the 
accused in the absence of any extenuating 
circumstances connected with the murder. A 
sentence of death previously passed in a 
ease in which a re-trial has been ordered is a 
circumstance extraneous to the crime of murder. 
e It cannot in any manner be said to be one of 
the circumstances of the case and cannot, 
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therefore, be considered an extenuating circum- 
stance. 
STATE v. LACHMAN KEVALRAM ARUJA. 

57 Bom.L.R.777. 


SHAREHOLDER, Company, relations 
| between. 

There is nothing in the Indian law to warrant 
the assumption that a shareholder who buys 
shares buys any interest in the property of the 
company which is a juristic person entirely 
different from the shareholders. The true 
position of a shareholder is that on buying 
shares an investor becomes enfitled to parti- 
cipate in the profits of the company in which 
he holds the shares if and when the company 
declares, subject to the articles of association, 
that the profits or any portion thereof should 
be distributed by way of dividends among the 
shareholders. He has undoubtedly a further 
right to participate in the assets of the com- 
‘ pany which would be left over after winding 
up but not in the assets as a whole. 

The declargtion of dividend is certainly not 
the source of the profit. The right to parti- 
cipate in the profits exists independently of 
any declaration by the company with the only 
difference that the enjoyment of profits is post- 

oned until dividends are declared. 

ACHA. GUZDAR V. Come. I. T. B’say. 

57 Bom.L.R.(S.C.)617, 
on appeal from 54 Bom.L.R.595. 








SHOP, Meaning of. See BomBaySHops AND 
ESTABLISHMENTS Act, S. 2. 57 Bom.L.R.155. 


STAMP ACT (I of 1899), S. 44(1)— 
Pı t of stamp duty or penaliy—Third person 
on iy entitled to recover expenses of duty or penalty 
—Whether one co-sharer paying di ty or penalty, 
can recover proportionate share from his co- 
shares. 

Unders. 44(1) ofthe Indian Stamp ‘Act, 1899, 
when any person, i.e. any innocent third person 
pays any duty or penalty under certain speci- 

ed sections, in respect of an instrument, 
which some other person was bound to bear 
the expenses of providing the proper stamps 
for such instrument, the first named person is 
entitled to recover from such other person the 
amount of the duty or penalty so paid. The 
section does not enable one co-sharer who has 
paid thg duty or penalty to recover from his 
co-sharers their proportionate share of the duty 
or penalty so paid. 
KasHInaTHSA YAMOSA V. NARSINGBA. 
57 Bom.L.R.516, 


SUCCESSION ACT (XXXIX of 1925), S. 
113, 114—Whether $. 118 a branch of law of 
perpelutties contained in s. 114—KEvxpression 
Eastin J interest? in s. 113, meaning of— 
Fracti interest in property wheher a ‘thing’ 
within ss. 118 and 114—JInterest vested on birth 
of devisee nor in e I testator’s death— 
ubseguent limitations erring enjoyment o 
such tnterest whether void under s. Tike iste 
devised in favour of unborn person subject io 
previous bequest not taking effect by reason of 
ingency— Whether such bequest void— Estate 

to vest in unborn person ject to previous 
bequest made subject to a condition of defeasance 
—Such bequest whether void—Will executed by 
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SUCCESSION ACT, Ss. 113, 114—(Conid.) 


allorney following model form in use in English 
system of conveyancing for creating a special 
power a appotntment— her inference can 
be made that executant intended to confer a spe- 
cial power of appointment under will—Dis- 
positions of Property (Bombay) Validation Act 
(Bom. LIV of 1947). 

Section 113 of the Indian Succession Act, 
1925, relates only to the quantum of interest 
which can be conferred upon unborn persons 
and is not a branch of the law of perpetuities 
as contained in s. 114 of the Act. 

The expression ‘remaining interest’ in s. 118 
of the Indian Succession Act, 1925, means 
the entire interest of the testator, less the inte- 
rest carved out by the prior bequest. In other 
words, the bequest in favour of unborn persons 
and the prior bequest between them must 
exhaust the entire interest of the testator in 
the thing bequeathed. The section cannot and 
does not mean that unless the interest be- 
queathed to an unborn person is in all manner 
as exhaustive as the interest of the owner of 
the thing bequeathed, that inferest is void. 

It is open to a testator, subject to the pro- 
visions of ss. 118 and 1140f the Indian Succes- 
sion Act, 1925, to give a fractional interest in 
any property, even to an unborn person. A 
fractional interest in property, provided it .is 
not gubject to other conditions or limitations, 
comprises the whole interest of the testator 
in the thing bequeathed—the thing bequeathed 

the fractional interest. A fractional 
interest in property can be a ‘thing’ within 
the meaning of ss. 118 and 114 of the Act. 

Where an interest which is to vest on the 
birth of a devisee, who at the date of the death 
of the testator is unborn, is granted, subsequent 
Hmitations which merely defer enjoyment are 
not void by reason of the provisions of s. 118 
of the Indian Succession Act, 1925. 

Where by reason of a contigency the estate 
devised in favour of an unborn person subject 
to a previous bequest may not take effect, the 
bequest is void, as it does not comprise the 
whole of the remaining interest of the testator 
in the thing bequeathed. 

Where an estate which isto vest in an unborn 
person subject to a previous bequest is made 
subject to a condition of defeasance, the be- 
quest is void, as it does not comprise the whole 
of the remaining interest of the testator in the 
thing bequeathed, 

When a will has been executed by a praon 
ing attorney who has in the course of bis pro- 


fessional duties been accustomed to draw up- 


documents according to the English system 
of conveyancing and appears to have adopted 
a well-known model form in use for creating 
trust with a special power of appointment, the 
inference that the executant was conversant 
with the conveyancing practice and the rules of 
construction adopted in that practice, and 
that the executant used that expression in the 
sense in which they are understood, may be 
readily made. 
EDULJI FRAMROZ v. SIR COWASJI JEHANGIR. 

? 57 Bom.L.R.(O.C.J.)763. 


——S. 268.9 
Section 268 of the Indian Succession Act, 
1925, only makes applicable the procedural 
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SUCCESSION ACT, 8. 268—{Contd.) 


provisions of the Civil Procedure Code, 1908, 
to the proceedings instituted in a pivi] Court 
under the Indian Succession Act in refation to 
the ting of probate and letters of adminis- 
tration. Section 86 of the Code is, gherefore, 
not applicable to probate proceeditgsby reason 
of s. 268 of the Act. 


INDRAJITSINGHJI 0. RaJRNDRASINGAI. 
56 Bom.L.R.(O¥C.J.)962.0 
SUMMARY EVICTION. 


Section 66 of the Land Revenue C8de autho- 
rizes Collector to summarily evict the occupaftt . 
or any tenant or other person holding under . 
or through him, if the land held by the occu- 
pant has been used for non-agricultural pur- 
poses without the permission of the Collec- 
tor being first obtained under s. 65 of the 
Code. The word “evict” used in the sectien 
only means the physical removal of the person 
and not also of the buildings or other construc- 
tions put up by him. ` 
STATE OF BOMBAY v. FAKIR UMAR DHANSE, 

57 Bom. L.R.243. 


SUMMARY SUIT—Leave to defend—When 
can such leave be given unconditionally. 

The plaintiffs filed a s suit to recover 
a sum of money due on hundis drawn by thew 
at the request of the defendant. The defen- 
dant got leave to defend the suit conditionally 
upon his d ing in Court a sum of Rs. 5,000. 

failed to make the deposit, and the Court 
passed a decree in favour of the plaintiff. On 
appeal to the High Cougt the defendant con- 
tended that the suit could not be tried summa- 
rily as the plaintiff relied on an oral contract 
between the parties which required evidence 
to be led at the trial, and that the leave: to 
defend should have been given unconditionally: 

Held, (1) that under 6. XXXVII, r. 2, as 
amended by the High Court of Bombay, the 
case fell in the category of a debt or liquidated 
demand in money payable by the defendant 
with or without interest arising on the contract 

ress or implied, 

2) that inasmuch as the amounts of the 
hundis which were paid by the plaintiffs were 
admitted to be received by the defendant, the 

ing Judge was justified in not granting un- 
conditional leave. 

A summary suit would lie when plaintiff’s 
claim is not based upon any written agreement 
but is based upon an agreement in order to 
prove which evidence would have to be given 

y the plaintiff. 
GoxuLPRasaD PODDAR 0. RAMRIKHDAS. 
57 Bom.L.R.402, 


SUMMING UP of evidence, what constitutes 
i >» 


Summing up as contemplated under s. 297 
of the Criminal Procedure Code, 1898, does not 
mean that the Judge should give merely a 
summary of the evidence. He must marshall 
the’ evidence so as to bring out the lights and 
shades, the probabilities and the improbabi- 
lities so as to give the proper assistance to the 


‘Jury who are required to decide which view 


of the facts is true. The Judge should give 
the jury the help and guidance which they are 
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SUMMING UP—(Contd.) 


entitled to expect from the Judge and which 
it is his dyty to give. The charge should not 
consist fq long rambling repetition of the 
evidence, witlput any attempt to marshall 
the facta under ap ropriate heads, or to assist 
the jury éogift and weigh the evidence so that 
they will be in a position to understand which 


are the ly important parts of the evidence 
fana whic# are of secondary importance, It is 
necessary in every criminal case for the Judge 


carefully, properly and efficiently to charge 
the jury nd he should not go into unnecessary 
@tails with to such aspects of the case 


V. STATE OF BOMBAY. 
57 Bom.L.R.(S.C.)600. 


` which are really of every little importance. 
RAMKISHAN MITHANLAL 


STANDARD RENT, fixing of. 

*In fixing the standard rent the correct 
approach should be, what is the net return 
which a landlord should be reasonably allowed 
on his investmente 
SaPINASAHES DAWOODSAHEB 0. LAXMAN. 

57 Bom.L.R.413. 


SUPPLY AND PRICES OF GOODS ACT 
(LXX of 1950), S. 4(1)(c}—Agreement to sell 
exceeding maximum quantity fixed under s. 4(1) 
€c)—Whether such transaction comes within 
mischief of Act—Whether power of Central 
Government limited to fixing one maximum quan- 
itty only—Whether open to Central Government 
to fix maximum quantity by means of some 
computation. 

The quantity merftioned ins. 4(1)(c) of the 
Supply and Prices of Goods Act, 1950, is the 
quan ty prohibited not merely for the pur- 
poses of sale but also for the p of agrec- 
ment to sell or offer for sale. refore whe- 
ther a transaction isa sale or agreement to sell, 
if the sale or agreement to sell refers to a quan- 
tity which exceeds the maximum fixed under 
s. 4{1)(c) of that Act, that transaction comes 
within the mischief ofthe Act and is prohibited 
by law and will be illegal. 

The power of the Central Government to 
fix a maximum quantity by a notified order 
under s. 4{1)(c) of the Supply and Prices of 
Goods Act, 1950, is not limited to fix one maxi- 
mum. quantity under all circumstances. The 
Central Government has the power to fix 
different maximums depending upon different 
circumstances and conditions. 

Section 4(2)(b) of the Supply, and Prices of 
Goods Act cannot be read as limiting the power 
of the Government under s. 4 (1){c) of the Act 
to fix the minimum either by indicating the 
actual quantity or by indicating a m of 


computation by which the maximum could be ' 


arrived at, 
“RaMANLAL MAGANLAL V, Binant CEMENT Co. 
57 Bom.L.R.(O.C.J.)1131. 


Ñ. 4(2)(a). See SUPPLY AND PRICES 
or Goops Acr (LXX of 1950), S. 4{1)(c). 
57 Bom.L.R.(0.C.J.)1131. 


m, 5. See Supply AND Prices OF 
Goons Acr (LXX of 1950), 8. 4(1)(c). 
57 Bom.L.R.(0.€.J.)1131. 
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TENANT, sub-letting. 

Section 15 of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, con- 
tains an absolute prohibition against the tenant 
sub-letting the demised pre or assigning 
or transferring his interest therein. The pro- 
viso to the section serves the limited purpose 
of withdrawing the absolute prohibition con- 
tained in the séction to this extent that if the 
contract between the landlord and the tenant 
permits of transfer of interest, the tenant may 
do so. The proviso does not enable the tenant 
to asigni the ne in'a oasa where there is 

rohibition against assignment in the contract 
of tenancy. 
PAILATELIE ORrent v. Kopar, Lr. 
57 Bom.L.R.175. 


THIRD PARTY, deprivation of rights of. 

It is not open either to private parties or 
even to the State contracting with a private 
party to deprive a third party of his rights 
under the law. That is the function only of 
the Legislature and it is only the Legislature 
that can affect or prejudice the rights of third 
parties. The doctrine that parties sui juris 
can contract to do or perform anything subject 
to its not being against public policy cannot 
a ply to the contracting parties affecting the 
ite of thinl parties whe are not parties to 
the contract. 
BANK OF INDIA v. BOWMAN, 

57 Bom.L.R.(C.C.J.)345, 


TRADE MARKS ACT (F of 1940), Ss. 8, 10. 

There is no absolute right in any one to 
obtain the registration of a trade mark, Even 
though his application may not fall within the 
prohibition of s. 8 or s. 10 of the Trade Marks 
Act, 1940, there is no right in the applicant to 
get the trade mark registered, 

Section 14 of the Trade Marks Act confers a 
wide discretion upon the Registrar of Trade 
Marks to refuse registration or to register sub- 
ject to limitation, which discretion is not limi- 
ted or confined in any way by the provisions of 
8.8 or s. 10. In other words, there is no obli- 
gation upon the to register a 
trade mark because the prohibitions contained 
in s, 8 or s. 10 do not apply to the particular 
application. 

The effect of ss. 8, 10 and 14 is that if s. 8 
or s. 10 is applicable, the Registrar has no 
discretion at all: he must refuse registration. 
Even though the case may not fall within the 
ambit of s. 8 or s. 10, he has discretion under 
S. 14 even so not to register the trade mark. 

The phrase “subject to the provisions of this 
Act” in s. 14 mainly means subject to the pro- 
visions of ss. 8 and 10. Therefore it is not 
open to the Registrar to exercise his discre- 

on in favour of applicant if s. 8 or s. 10 mili- 
tates against the exercise of that discretion. 
To that extent his discretion has been con- 
trolled by the Legislature bys. 8 or 10. But 
the Legislature does not lay down that if, 
for instance, & trade mark is not likely to de- 
ceive or cause confusion, whether case 
falls under s. 8 or s. 10, the trade mark must 
necessarily be registered by the Registrar 
under s. 14. 

MAHOMED Oomen V. S. M.*"Nooruppin. 
57 Bom.L.R.(0.C.J.)1006. 
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TRADE MARKS ACT, S. 14—Registration 


of trade marks—Registrar of Trade Mark— 
Discretion to refuse or limit registration. 

There is no absolute right in any one to 
obtain the registration of a trade mark. Even 
though his application may not fall within the 
prohibition of s. 8 or s. 10 of the Trade Marks 
Act, 1940, there is no right in the applicant 
to get the trade mark registered. 

Section 14 of the Trade Marks Act confers a 
wide discretion upon the Registrar of Trade 
Marks to refuse registration or to register subject 
to limitation, which discretion is not limited or 
confined in any way by the provisions of s. 8 
or s. 10. other words, there is no obliga- 
tion upon the Registrar to register a trade 
mark because the prohibitions contained in s. 
8 ors. 10 do not apply to the particular applica- 
tion. 

The effect of ss. 8, 10 and 14 is that if s. 8 
or s. 10 is applicable, the Registrar has no dis- 
cretion at all: he must refuse registration. 
Even though the case may not fall within the 
ambit of s. 8 or s. 10, he has discretion under 
s. 14 even so not to register the trade mark. 

The phrase ori land to the provisions of this 
Act’’ in s. 14 mainly means subject to the pro- 
visions of ss. 8 and 10. Therefore it is not 
open to the Registrar to exercise his disoretion 
in favour of the applicantif s. 8 or s. 10 mili- 
tates against the exercise of that discretion. 
To that extent his discretion has been controlled 
by the Legislature by s. 8 or s. 10. But the 
‘Legislature does not lay down that if, for in- 
stance, a trade markis not likely to deceive 
or cause confusion, whether the case falls under 
s. 8 or s. 10, the trade mark must necessarily 
be registered by the Registrar under s. 14. 

The discretion conferred by s. 14 upon the 
Registrar is a very wide discretion. The Court 
will not interfere with the exercise of that dis- 
cretion unless the Court is satisfied that the 
Registrar was clearly wrong or patently in 
error. In deciding what are the principles 
upon which discretion should be paerbisek it 
would not be right totally to exclude equitable 
principles. 

The appellant and the respondent were manu- 
facturers of bidis, which each of them sold 
under the trade mark of “Hautin.” It was 
alleged that on November 7, 1987, the respon- 

- dent had passed an agreement to the appellant, 
in which he admitted the right and title of the 
appellant to the particular trade mark, and 
admitted that he had wrongfully made use of 
the mark, and that he would confine the sale of 

. the bidis with the disputed trade mark to the 
city of Trichinopoly, and cyen conceded the 
right of the appellant to withdraw the conce- 
ssion. In 1942, the respondent applied to the 
Registrar of Trade Marks for iegistration of 
his trade mark ‘“Hautin" for use in connection 
with the sale of his bidis. In his application 
the respondent grossly exaggerated both the 
extent of his sales and the amount spent by 
him ‘on advertisements. The Registrar direc- 
ted the registration of the trade mark, but 
limited it to the district of Trichinopoly and 
Tanjore. On appeal, the High Court referred 
the ca% back to the Registrar for reconsidera- 
tion of the whole case de novo. The Registrar 
came to the con@lusion that the agreement of 
1937 was genuine, and directed registration 
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TRADE MARKS ACT, S. 14—(Contd.) 


of the respondent's trade mark only for the 
city of.Trichinopoly. The respogdent again 
appealed to the High Court.” The Court of 
first instance took the view tlt the Registrar 
had decided mainly on the question, of genui- 
neness of the agreement, whereas de should 
have considered whether the t mark was 
likely to deceive or cause co ion. T 
Registrar was directed to re-conside&the matte 
ignoring the existence of the a t and 
also to consider whether. the respondent had 
disentitled himself to relief by rea&on of the 
gross exaggerations indulged in by him. @n 
appeal :— w 

Teld, (1) that if the Court was satisfied that 
in ignoring a solemn agreement and in attemp- 
ting to act contrary to its clear provisions the 
respondent’s case was not founded in truth, 
the Registrar had the discretion to compel he 

ndentto adhere to his solemn covenant 

and not to give him a relief which would consti- 
tute a breach of that covgnant; 

(2) that it was on the basis of that ment 
that the Registrar imposed a limitation upon 
the registration of the respondent’s trade mark; 

(8) that there was no reason why a decision 
based on the exercise of the Registrar’s dis- 
eretion on the basis of a well established equit- 
able principle was an erroneous decision or haw" 
it could possibly be said that his discretion 
not based on any principle or that the discre- 
tion was exercised arbitrarily or capriciously; 

(4) that if the decision of the Registrar was 
looked, at as having been given in the exercise 
of his discretion under gy 14,.it was a proper 
decision; : 

(5) that if the respondent had gone to the 
Registrar with a false case in respect of relevant 
matters which the Registrar had to consider, 
the Registrar would have been justified under 
8. 14 to refuse to register the trade mark, but 
the statements made by respondent, althaugh 
they were ae alee and false, were not on a 
question which was very material for the deci- 
sion of the matter by the Registrar ; 

(6) that the only question that arose in the 
case was whether the agreement of 1987 was 
prover or not. 

NOMED OOMER V. S. M. NOORUDDIN. 
57 Bom.L.R.(C.C.J.)1006. 


TRANSFER OF PROPERTY ACT (IF of 
1882), S. 36. See INCOME-TAX Act, Ñ. 4. 

57 Bom.L.R.(S.C.)639, 

on appeal from 54 Bom.L.R.210. 


————S. 58 (f)—Debtor presently indebted to 
creditor delivering to creditor documents of title 
to immovable property—Subsequent memorandum 
recording completed transaction of equitable 
mortgage—Whether such writing constitutes 
contract between parties and requires registration. 

If a debtor gives his documents of title to 
immovable property to his creditor, when the 
debtor has already a debt to pay to the creditor, 
the fact of delivery of the documents of title 
to the creditor would raise a presumption of 
an eae mortgage by deposit of title deeds. 
The fact that there was subsequently a memoe 
randum recording the completed transaction 
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TRANSER OF prorenry ACT, S 58— 
(Contd) » Y 
of the quita 
lish tha? writing itself cònstituted the 
contract betweg the parties and such’ writing 
is not required to be registered. 

The requisites of a mortgage by deposit of 
title-deeds (1) a debt, (2). deposit of. 
itle-deeds, d (8) an intention that the deeds 
hall be sgurity for the debt. A transaction 
called arteequitable mortgage by deposit of 
title-deeds may be made orally. In some cases, 
the docunfents of title are first deposited and 

_ af equitable mortgage effected, and subse- 

', quently a momorandum is prepared recording 
the tyimsaction of the equitable mortgage. 
In cases in which there is first a deposit of title- 
deeds, followed by a memorandum, the ques- 
tion often arises as to whether the memorandum 
itself constitutes a contract between the parties. 
If the memorandum merely records a past 
transaction of an equitable mortgage, then the 
writing docs not reqpire to be regiatered. But, 
on the other hand, if the memorandum itself 
constitutes a contract or u bargain between the 
parties, then in such a case, the writing would 
require to be registered. 

KEVALDAS Kinasnal T. CHHOTABHAI BILATLAL- 
BHAL 57 Bom.L.R.844. 


CLTRA VIRES, Bombay 

Produce Markets Act, 1939. 
The Bombay Agricultural Produce Markets 

Act, 1939, does not violate the provisions of art. 


Agricultural 


10(7)(f) and (g), or art. 81 or art. 804 (b) read | 


with art. 801, of tH Constitution of India. 
BAPUBHAI RATANCHAND T. Srarr or BOMBAY. 

57 Bom.L.R.892, 
—_—--—-Bombay District Municipal Act, 
1901,8. 59. 

Section 59 of the Bombay District 
Municipal Act, 1901, which enables a special 
order to be passed by the State Government in 
the matter of imposition of a tax by a munici- 
pality, is not ulira vires of art, 14 of the 
Constitution of India. 

ANAND MUNICIPALITY V. STATE OF BOMBAY. 
57 Bom.L.R.1088. 


——_——-—_Bombay Essential Supplies (Tem- 
porary Powers) and the Essential Commo- 
dities and Cattle (Control) (Enhancement 
of Penalties) Act, 1947. 

Section 2 of the Bombay Essential Supplies 
(Temporary Powers) and the Essential Commo- 
dities and Cattle (Control) (Enhancement of 
Penalties) Act, 1947, cannot prevail against 
s. 7 of the Essential Supplies (Temporary 
Power) Act, 1946, as amended hy the en- 
tial Supplies (Temporary Powers) Amendment 
Act, 1950. 

@AVERBHAI AMAIDAŠ v. STATE OF BOMBAY. 
57 Bom.L.R.(S.C.)590, 
on appeal from 55 Bom.L.R.387. 





Bombay Land Requisition Act, 1948, 
` Section 6 (4)(a}) and 5(1) of the Bombay 
Land Requisition Act, 1948, are not ultra vires 
arts. 19 (1)(f) and 81(2) of the Constitution of | 
India. 
e STATE OF BOMBAY vo. Buansr Mung. 
57 Bom. L.R.(S.G.)595. 


GENERAL INDEX. 


N 
ble mortgageedoes not go to estab- | 


| ULTRA VIRES, Bombay, Lotteries and 
re Competitions Controland Tax Act, 


g State Legislature was competent to 
enact the Bombay Lotteries and Prize Com- 
petitions Control and Tax Act, 1948, which 
| deals with betting and gambling, under entry 
84 of List H ofsthe Seventh Behedule to the 
Constitution of India. 


> STATE oF Bosmay T. rer Terre 


57 Bom.L.R.O.C.J.)288. 





--Bombay Lottries ‘and Prize Com- 
petitions Control and Tax Rules, 1952. 
Form H prepared under the Bombay Lotte- 
ries and Prize Competitions Control and Tas 
| Rules, 1952, framed under the Bombay Lotte- 
ries and Prize Competitions Control and Tax 
Act, 1948, is ulira vires of the Legislature, as 
the restrictions contained in the Form though 
‘reasonable and in public interest, suffer from 
the infirmity of not having been assented to by 
the President as required under the proviso 
to art. 804 (b) of the Constitution. 
STATE OF BONBAY T. CHAMARBAUGWALLA. 
° 57 Bom.L.R.(0.C.J.)288, 





—— Bombay Merged Territories and 
Areas (Jagirs Abolition) Act, 1954. 
The Bombay Merged Territories and Areas 
(Jagirs Abolition) Act, 1954, is intra vires the 
Bombay State Legislature. 
UMEG SINGIN ct. STATE oF BOMBAY. 

57 Bom.L.R.(S.C.)709. 


——_———Bombay Taluqdari Tenure Aboli- 
tion Act, 1949. 

The Bombay Taluqdari Tenure Abolition 
Act, 1949, is protected under art. 81-B of the 
Constitution of India and is, therefore, valid 
in law. 

DuravuBHA DEVISINGH T. STATE OF BomBay. 
57 Bom.L.R.(S.C.)718. 


| 

-——— Capital Gains Tax. 
‘The capital gains tax is not wltra vires of the 

Legislature. 

Comna., I. T. vc. ANDERSON. 


57 Bom.L.R.68&, 


——_—— Civil Procedure Code, 1908, S. 87B. 
The provisions of s. 87B of the Civil Proce- 

dure Code, 1908, are not invalid under art. 

18(2) of the Constitution of India. 

BADHAJI NARASU V. VIJAYSINVRAO RAMRAO. 

57 Bom.L.R.60. 


Income-tax Act, 1922,8. 46(2). 
Section 46(2) of the Indian Income-tax Act, 
1922, docs not offend against art. 14 of the 
Constitution of India. 
PURSHOTTAMDAS Govinpui cv. B. H. Desar. 
57 Bom.L.R.1062. 


———income-tax Act and Excess Profit 
Tax (Amendment) Act, 1947. 

The Indian Income-tax and Excess Profits 
Tax (Amendment) Act, 1947, which amended 
ee Indian Income-tax Act. 1922, by enlarg- 
ing the definition of the term income in®. 2(6-c) 
i and introducing a new head of income in s. 6 
l and introducing the new s. ¢2-B is intra vires 
‘the powers of the Central Legislature acting 
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ULTRA VIRES—(Conid.) 


under entry 54in List 1 ofthe Seventh Schedule 
of the Government of India Act, 1985. 
NavINCHANDRA JATAL ov. Cour. I. T. 

57 Bom.L.R.(S.C.)628. 


——_~———_Rules framed by High Court under 
8. 122 of the Civil Procedure Code. 

The rules framed by the Bombay High Court 
under s, 122 of the Civil Procedure Code, 1908, 
by which the provisions of O. XX XVII of the 
Code are extended to the City Civil Court, 
Bombay, does not offend against art. 14 of the 
Constitution.» 

AS DEVIDAS V. MATHURADAS. 
57 Bom.L.R.1118. 


UNBORN PERSONS—Interest vested on 
birth of devisee not in existence at testator’s death 
—Subsequent limitations deferring enjoyment of 
such interest whether void under s. 113—Estate 
devised in favour of unborn person subject to 
previous bequest not taking effect by reason of 
contingency— Whether bequegt toid—Estate 
to vest in unborn person subject to previous 
bequest made subject to a condition of defeasance— 
Such bequest whether void. 

Section 113 of the Indian Succession Act, 
1925, relates only to the quantum of interest 
which can be conferred upon unborn persons 
and is not a branch of the law of perpctuities 
as contained in s. 114 of the Act. 

The expression ‘remaining interest’ in s. 113 
of the Indian Succession Act, 1025, means the 
entire interest of the testator, less the interest 
carved out by the prior bequest. In other 
words, the bequest in favour of unborn persons 
and the prior bequest between them must ex- 
haust the entire interest of the testator in the 
thing bequeathed. The section cannot and 
does not mean that unless the interest be- 
queathed to an unborn person is in all manner 
as exhaustive as the interest of the owner of 
the thing bequeathed, that interest is void. 

It is open to a testator, subject to the pro- 
visions of ss. 113 and 114 of the Indian 
Succession Act, 1925, to give a fractional in- 
terest in any property, even to an unbom 
person. A fractional interest in property, 
provided it is not subject to other conditions 
or limitations, comprises the whole interest 
of the testator in the thing bequeathed—the 
thing bequeathed being the fractionalnterest. 
A. fractional interest in property can be a 
‘thing’ within the meaning of ss. 118 and 114 
of the Act. 

Where an interest which is to vest on the 
birth of a devisee, who at the date of the death 
of the testator is unborn, is granted, subsequent 
limitations which merely defer enjoyment are 
not void by reason of the provisions of s. 113 
of the Indian Succession Act, 1925. 

Where by reasonof acontingency the estate 
devised in favour of an unborn person subject 
to a previous bequest ma not take effect, 
the bequest is void, as itdoes not comprise the 
whole of the remaining interest of the testator 
in the, thing bequeathed. 

Whe an estate which is to vest in an un- 
born person subjgct to a previous bequest is 
made subject to'a condition of 
the bequest is void, as it does not comprise 
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the whole of the remaining interest of the testa- 

tor in the thing bequeathed. 

Epu Fraweoz o. Sm Cawasy “Jeranar, 
57 Bom.Lg.(0.0.J.)763. 


WIDOW, power of adoption, egdéof. 
Under Hindu law a widow’s power to make 


e [Vou LYD. ` 


an adoption comes to an end bythe font 


position of a grandson or the son’s 
petent to continue the line by ado 

The following three propositions 
by the Privy Council in Amarendra *Mansingh 
v. Sanaian Sengh cannot be questioned: @ 

(1) That the interposition of a grandson, or 
the son’s widow, competent to cont: 
line by adoption brings the mother’s power of 
adoption to an end; 

(2) that the power to adopt does not depend 
upon any question of vesting or divesting pf 
property; and . 

(8) that a mother’s authority to adopt is 
not extinguished by the mere fact that her 
son had attained ceremonial competence. 


ion. 


. GURUNATH 0. KAMLABAI KANCHANGAUDA. 


57 Bom.L.R.(S,C.)694, 


ow com~§. 


id down . 


e the ` 


WILL— executed by attorney folowing English 


model form,—Inference. 


When a will has been executed by a ractis. 


ing attorney who has in the course of his pro= 
fessional duties been accustomed to draw up 
documents according to the English system 
of conveyancing and appears to have adopted. 
a well-known model form in use for oreating 
trust with a special powcr of appointment, the 
inference that the executant was conversant 
with the conveyancing practice and the rules 
of construction adopted in that practice, and 
that the executant used that expression in the 
sense in which they are understood, may be 
readily made. 
EDULWI FRAMROZ V. Sim Cawassr JEHANGIR. 
57 Bom.L.R.(0.G.J.)763. 


WORDS AND PHRASES: 


“Act”. See LEGAL PRACTITIONERS (FEES) 
Act, B. 8. 57 Bom.L.R.(0O.C.J.)941. 
“Affairs”. See Ivcome-tax Act, S. 4A(b). 


57 Bom.L.R.440. 


“ Assessment”, See Monicipan Act (Dis- 
TRICT), 1901. 8. 86. 57 Bom.L.R.547, 


—————See Boupay DISTRICT MUNICIPAL Act, 
8. 86. 57 Bom.L.R.547, 


“Cisterns and fittings’. See MUNICIPAL 
ACT (CORPORATION), 1888, S. 274(7). 

. 57 Bom.L.R.278. 

r 

See Bompay Tenancy ACT, 


“Collector.” 
. 57 Bom.L.R.816. 


8. 24 
“Decree.” See Bompay Rents HOTEL AND 
Lopere House Rares CONTROL Act, S. 18(2). 
57 Bom.L.R.1116. 

——— See Parsi MARRIAGE AND Divorce 


Act, 1936, 8. 40(Z). 
57 Bom.L.R.791, 
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WORDS AND PHRASES—(Contd.) 


“Discovers”. See Excess Prorrrs Tax act, 
S. 15. 54 Bom.L.R.(S.C.)622, 
ə em appeal from 52 Bom.L.R.617. 

® 


“Domiciled fa 4ndia”: See Bombay Pre- 
VENTION "oF Hinpv Bicamovus MARRIAGES 
adct, 8. 5° * 57 Bom.L.R.827, 


m4 “Droni See BOMBAY Prowrsrrion Act, 
” 45, 85. 57 Bom.L.R.541. 


“Emplqyed”. See Facrorms-Act, S. 2. 
A 57 Bom.L.R. 135. 


“Employer”. „See PAYMENT OF WAGES Act, 
1988, §. 8. 57 Bom.L.R.405. 


“Encumbrance”. See BOMBAY Crry LAND 
Revenue Acr, 8.8. 57 Bom.L.R.(S.C.)723. 


“Establishment”. See Bormay SHOPS ‘AND 
ESTABLISHMENTS ACT, 1948, S. 70. era 
e 57 Bom.L.R.1035. 


“Evict”. See LaNnD REVENUE Cone, S. 66. 
‘ 57 Bom.L.R.243, 


“For the province or any part thereof”. See 
Bomsay PREVENTION oF Hinpv Breasous 
@iannraceEs Act, S. 5. 57 Bom.L.R.827,. 


“Gambling”. See BOMBAY LOTTERIES AND 
PRIZE COMPETITIONS CONTROL AND Tax Act, 
8.2. 57 Bom.L.R.(O.C.J.)288. 


“Includes”. See BomBay Potrce acr, S. 2. 
57 Bom.L.R.51. 


‘“Tandlord’’., See Bompay TENANCY AND 
AGRICULTURAL Lanps Act, S. 26. 
57 Bom.L.R.171,. 


“Levy”. See Incomm-rax Act, S. 9(2). 
f -57 Bom.L.R.73. 
“No other Court shall have jurisdiction to 
entertain any such 'suit, proceeding or applica- 
tion or to deal with such claims or question.” 
Sec BoxsBaY ReNTS, HOTEL AND LODGING 

House Rares CONTROL Act, S. 280 

57 Bom.L.R.261. 


s. 
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WORDS AND PHRASES—(Contd.) ` 


8 
“Notwithstanding anything contained in the 
Code”. See BOMBAY PREVENTION OF HINDU 
Bicamous MARRIAGES. Act, S. 5. 
~ 57 Bom.L.R.827. 


“Payable”. 
1986, S. 15. 


See PAYMENT OF Wagss ACT, 
57 Bom.L.R. 1074. 


“Place of Entertainment’. See BOMBAY 
Pouce Act, S. 2. 

57 Bom.L.R. 51. 

“Premises”. See Bompay LAND REQUISI- 

TION Act, S. 4(3). 

57 Bom.L.R.{0.G.J.) 9300 


© “Prevent”. See Bombay HARIJAN TEMPLE 
Entry Act, S. 4. 57 Bom.L.R.524. 
“Raising of grass’. See BOMBAY TENANCY 


AND AGRICULTURAL LANDS Act, S. 2. 
57.Bom.L.R.199, 


“Remaining interest”, See Succession Act, 
S. 118. «` 57 Bom.L.R.(0.C.J.)763. 


See INDUSTRIAL Dispu- 
57 Bom.L.R.448. 


“Retrenchment’’. 
Tes ACT, S. 25. 


“Shall not be called in question during 
that period”. See Bompay TENANCY AND 
AGRICULTURAL LANDS Act, S. 76 (1). 

57 Bom.L.R.1023. 


See Bompay SAOPS AND ESTAB- 


“Shop”. 
57 Bom. L.R.155. 


LISHMENTS ACT, S. 2. 


“Subject to the provisions of this Act,” See 
TRADE ees Acr, 1940, S. 14. 
57 Bom.L.R.(O.C.J.) 1006, 


See BOMBAY FINANCE ACT, 
57 Bom.L.R.913. 


“Tenement”. 
1982, S. 22. 


See MUNICIPAL Act 
57 Bom. L.R.421. 


“Under the Act”. 
(Boroucas), S. 28 (14). 


“Without prejudice to the generality of the 
provisions contained in Article 81A”. See 
Bosay TENANCY AND AGRICULTURAL LANDS 
Act, S. 2. 57 Bom.L.R.199. 
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